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Conn Connecticut 

Ck>nsoL  St Consolidated  Statutes. 

Const    Constitution. 

Const  Amend. Amendment  ta  Constitu- 
tion. 

Const  U.  8.  Amend.  Amendment  to  the  Consti- 
tution af  the  United 
States. 

Ck)n.    Sur Gonnoly's  Surrogate  (N.  Y.) 

Cooke Cooke  (Tenn.) 

Cooke,   Ina Cooke  on  Life  Insuranoa 

Cook's  Pen.  Code  . .  Cook's  Penal  Code  (N.  Y.) 

Cooley,  Const  Lim.  Cooley's  ConstitutionaJ 
Limitatlona 

Cooley,  Taz'n    ....  Cooley  on  Taxation. 

Cooley,  Torts Cooley  on  Torts. 

Coop.  Bq.  PI Cooper's  Equity  Pleading. 

Cqpp,     Pub.     Land  Coop's  United  States  Pub- 
Laws  lie  Land  Lawa 
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Co.    Rep Coke's      English      King's 

Bench  Reports. 

Corn.  Deeds Cornish  on  Farchase  Deeds. 

Cornish,       Parch. 

Deeds    Cornish       on       Purchase 

Deeds. 

Cow Oowen  (N.  Y.) 

Cow.  Cr.  Rep Oowen*s  Criminal  Reports 

(N.  Y.) 

Cowpu  Cowper's    Bngliah    King's 

Bench  Reports. 

Cox     Cox  (Ark.) 

Cox    Cox's    English    Chancery 

Cases. 

Cox,  a  C. Cox's     English     Criminal 

Cases. 

Cox,  Cr.  Cas. Cox's     English     Grfanlnal 

Cases. 

Ooxe  ...^ Ooxe  (N.  JO 

C.  P.  Dly  ..«....•.••  Common  Pleas  Dirision, 
English  Law  Reports. 

C  P.  Rep Common    Pleas    Reportsr 

(Pa.) 

Crahbe   Oabbs  (U.  B.) 

Crabb,     Eng.     Syn- 
onyms    Oabb's      English      Syno- 

nymes. 

Cr.  Act Criminal  Act 

Craig  &  P Oaig  and  PhiUips'  English 

Chancery  Reports. 

Cranch     Cranch  (U.  S.) 

Cranch,   C.   C. Cranch's  (Circuit  Oonrt  (U. 

S.) 

Cranch,  Pat  Dee... Cranch's  Patent  Decisions 
(U.  S.) 

Cr.  Clt,  Comp. Grown  Ciroult  Companion 

(Irish). 

Cr.   Code Criminal  Cods. 

Cr.  Law  Mag... •••Criminal  Law  Magazine 
(N.  J.) 

C.  Rob.  Adm .Charles    Robinson's    Eng^ 

lish  Admiralty  Reports. 

Cro.  Car.....^.»..Croke'8  English  King's 
Bench  Reports  temp. 
Charles  I  (S  Cio.) 

Cro.  Cas ..Croke's      Englidi      King's 

Bench  Reports  temp. 
Charles  I  (3  Cro.) 

Cro.    Eliz ••••Croke's     English     King's 

Bench  Reports,  temp. 
Elizabeth  (1  Cro.) 

Oa  Jac. Croke's      English      King's 

Bench  Reports  temp. 
James  (Jacobns)  I  (2 
Cro.) 

Cromp.  Jost ••Crompton's  Offlcs  of  Jus- 
tice of  the  Peace. 

Crompt •  Star    Chamber    Cases    by 

Crompton. 

Cromp.  &  J..  • . . •  •  •  Crompton  St  Jerris'  Bng^ 
lish   Excheqner  Reports. 

Cr.  Prac.  Act Criminal  Practice  Act 

Cr.  Proc.  Act Criminal  Procedure  Act 

Or.  SC Criminal  Statutes. 

Cruise's    Dig. Cruise's  Digest  of  the  Law 

of  Real  Property. 

Ct  CI Court  of  Claims  fO.  S.) 

Curt ••  •  Curteis  English  Ecclesias- 
tical Reports. 

Curt     Curtis  (U.  S.) 

Cush.    Cushing  (Mass.) 

Cush.  Law  &  Prac 
Leg.  Assem Cushing's  Law  and  Prac- 
tice ox  Legislative  Assem- 
blies. 

Cushm Cushman  (Miss.) 

Cyc.  Law  &  Proc. . .  Cyclopedia  of  Law  and 
Procedure. 

Cyclop.  Diet  ...••.  Shumaker  &  LongsdorTs 
Cycloi>edlc  Dictionary. 

O.  &  K •  •  •  •  •  Carrington    and    Kirwan's 

English  Nisi  Prius  Re- 
ports. 

C  &  P.* «•  Carrington     and     Payne's 

English  Nisi  Prius  Re- 
ports. 


Dak.   Dakota. 

Dall.    (PaJ Dallas  (Pa.) 

Dall.  (U.  S.) Dallas  (U.  S.) 

DaU.  Dig. Dallam's  Digest  sad  Opin- 
ions (Tex.) 

Daly     Daly  (N.  Y.) 

Dana    Dana  (Ky.) 

Dane's  Abr Dane's      Abridgment      sf 

American  Law. 

Daniell,   Ch.    PL   ft 
Pnux     Daniell's  Chancery  Plead- 

^     .  .    ^,       .  ing  and  Practice. 

Daniel,  Nes.  Inst. .Daniel's  Negotiable  Instru- 
ments. 

Dayis,  Cr.  Law Daris'  Criminal  Law. 

Dawson's  0>de Dawson's    Code    of    CBtU 

_  Procedure  (Colo.) 

Day    Day  (Ck>nn.) 

D.    C. . .  •  .H. District  of  (>>lumbis. 

D.   Chip. ....D.  Chipman  JVt) 

Deac.  Cr.  Law Deacon  on  Criminal  Law 

_  of  England. 

Deady    ...........  Deady  (U.  S.) 

Dears.  &  B.  Crown  Dearsly  and  Bell's  English 
Cas.  Crown  Cases. 

De  Gex,  F.  ft  J....De  Gex,  Fisher  ft  Jones' 
English  Chancery  Re- 
ports^ 

De  Gex,  M.  ft  O..  • .  De  Gex,  Macnaghten,  and 
Grordon's   English   Chan- 

^  eery  Reports. 

Del Delaware^ 

Del.    Ch Delaware  Chancery. 

Del.  Co.  R. Delaware  County  Rsports 

(Pa.) 

Del.  IJ&rm  R. Delaware  Term  Reports. 

Dem.  Sur. Demaresfs  Surrogate  (N. 

Y.) 

Denio    Denio  (N.  Y.) 

DenlBon,Cr.  Cas....Deni8on'B  English  Crown 
Cases. 

Desaos. Desaussnre's  Equity  (S.  G) 

Desty,  Tax'n. Desty  on  Taxation. 

Dey Devereuz  (N.  C.) 

Dot.  Ct  CL Derereuz's  Court  of  Claims 

^       -  <^-  s.) 

Dot.   Eg Derereux's  Equity  (N.  C.) 

DeTl.    Deeds Deylin  on  Deeds. 

Dey.  ft  B De^iereuz  ft  Battle  (N.  C.) 

Dey.  ft  B.  Eq Deyereux  ft  Battlers  Eq- 
uity (N.  C.) 

Dicey,  Doul Dicers  Law  of  DomiciL 

Dick.     Dickhison  (N.  J.) 

Dickens    Dickens' English  Chancery 

Reports.   ' 

Diet  Dictionary. 

Dig.    Digest 

Dig.  Fla. ...Thompson's      Digest      of 

Laws  (Fla.) 
Dig.  L.  K Littell   and    Swigert's  Di- 
gest    of     Statute     Law 
(Ky.) 

Dig.  St English's    Digest    of    the 

Statutes  (Ark.) 

Dill Dillon  (U.  Sj) 

Dillon,  Mun.  Cori>...  Dillon  on  Municipal  Cor- 
porations. 

Disn Disney  (Ohio) 

Dom.  Cly.  Law Domat's  Ciyil  Law. 

Doug.    Douglas'    English    King's 

Bench  Reports. 

Doug.   Douglass  (Mich.) 

Dowl.  ft  L......«..Dowlinf  ft  Lowndes*  Bng^ 

lish  Bail  Court  Reports. 

DowL  ft  B. Dowling  and  Ryland's  Eng^ 

lish    King's    Bench    Re- 
ports. 

Drake,  Attachm Drake  on  Attachment 

Dud Dudley  (Ga.) 

Dud.  Eq Dudley's  Equity  (8.  C.) 

Dud.  Law Dudley's  Law  (S.  C.) 

Duer ..Duer's  Superior  Court  (N. 

Y.) 


TABLB  OF  ABBBBVIATIONS. 
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Diip.   Jar Dnponcean  on  Joriadfctlon 

of  United  State*  Courts. 

Ontdi.   Dutcfaer  (N.  J.) 

I>aT.   ^ DoTaQ  (Ky.) 

Dy«r Dyer'a      Bngilah      King's 

Bench  Beporta. 


E 

•  ••••• Easfa      Bngllah      Klng^a 

Bench  Beporta. 

East,  P.  C^ East's  Pleas  of  the  Grown. 

Bed.    B. BngUsh  Ecclesiastical  &•• 

porta. 
B.  O.  Lw ••»«  English  Chnnmon  Law  B** 

ports      (Amwicaa      Be- 

print). 

Ed.   Edition. 

BdflL  Ber.  Bt Bdmonds*  Statatas  at  Large 

Edm.  8eL  Oas. Edmonds'  Select  Oases  (N. 

EL   D.  Smith E.  D.  Smith  (N.  Y.) 

Edw.    »«.*.«King  Edward  (as  4  Bdw. 

I). 

Edw.    Bailm. Edwards  on  the  Law  of 

Bailmenta. 

Bdw.  Bills  &N..... Bd wards  •n  Bills  and 
Notes. 

ESdw.  Brok.  ft  F...*Bdwards  on  Factora  and 
Brokers. 

Edw.  Oh. •  Edwards'  Chancery  (N.  Y.) 

EL,  BL  h  BL Ellis,  Blackburn,  and  El- 
lis' English  Queen's 
Bendi  Beports. 

Ella.  Queen    BUiabetli    (as    18 

Blia.). 

Elliot,  Deb. Elliot's    Debates    on    the 

Federal  Constitution. 

Elliot,  Supp).^.*.. Elliot  Supplement  to  the 
Indiana  Beyised  Stat- 
utea. 

Elliott,  Boads  ft  8..  Elliott  on  Boada  and 
Streets. 

Elliott,  B.  B. ElUott  on  Ballroads. 

Elm.  Dig. Elmer's    Digest    of    Laws 

(N.  J.) 

EL  ftBL Ellis  and  Blackbum'a  Eng- 
lish Queen's  Bench  Be- 
ports. 

pLLbftBq... Ikiglish  Law  and   E3quity 

(American  Beprint). 

Ihnerlc.  Ina. Bmerigon  on  Insurance. 

Edc;  Amer. Encyclopfledla  Americana. 

Enc.  Brit Encydopsedia  Britannlca. 

Bnc  Ins.  XJ.  8... ••Insurance  Year-Book. 

Einc,  Law American  and  English  En- 
cyclopaedia of  Law. 

E2ne.  PI.  ft  Prac  .Encyclopedia  of  Pleading 
and  Practice. 

Bnd.  Interp.  St.^..Endlich's  Oommentaries  on 
the  Interpretation  of 
Statntea. 

Endlleh,      Bldg. 
Aas'ns.   Endlleh  on  Building  Asso- 
ciations. 

B%Dg.    English  (Ark.) 

Eng,  C  L.  •••••••• .  English  Conunon  Law  Be- 
ports (American  Beprint). 

Eng.  Ecc  B English  Ecclesiastical  Be- 
ports (American  Beprint). 

Bni^  Law  ft  Bq. . .  •  English  Law  and  Equity 
Reporta  (American  Be- 
print). 

Bq •  • .  •  Equity. 

Erak.   Inst Erskine's  Institutes  of  the 

Law  of  Scotland. 

Eserldie,  Diet Escriche's    Dictionary    ttf 

Jurisprudence. 

Ehr.   • Evidence. 

ESz.   ••••• ESnglish  Exchequer  Reports 

(Welsby,     Hurlstone     ft 
Gordon). 
^ English     Exchequer     Re- 
ports (Welsby,  Hurlstone 
ft  Gordon). 


Bx.  Sess.  ••• Extra  Session. 

E.  ft  B •  •  • .  Ellis  and  Blackburn's  Bng- 

lish  Queen's  Bench  Be- 
porta. 


F 

Fairt     Falrfldd  (Me.) 

Feame,  Bem*..,,..Feame  on  (3ontfaigeiit  Be- 

main^era. 
Fed*    •••••^••••••« Federal  Beporter  (XT.  8») 

Fed.  Oas Federal  Gases  (U.  S.) 

Femald,  Bug.  Syn-Femald'a    Bngliah     Syno- 

onyms  .•••••«••.•     nyma. 
Fin^  Law Fhudi,  Sir  Henry;  a  Dis- 

eonrse  of  Law  Q759). 
Fish.  Flit.  Oas....* Fisher's  Patflnt  Oases  (U. 

S.) 
Fish.  Pat  B^ Fisher's    Patent    Beports 

(U.S.) 
Fish.  Prbe  Caa..... Fisher's  Prise  Oases   (U. 

S.) 
Fla.    ••••*.•..«.•.  Florida. 

Flip. Flippin  (U.  8.) 

Fost Foster  (N.H.) 

Foster  Foster's     English     Grown 

Law  or  Crown  Casea. 
Fost  ft  F. Foster  and  Finlason's  Bng- 

liah  ^Hsi  Prius  Beports. 

Freem.   ...^ Freeman  (DL) 

FreeuL  Cb Freeman's  Ghancary  (Miss.) 

Freem.  JndguL Freeman  en  Jadgoienta 


G 

O.   KlngC(eorge(asl5<3eo.n). 

Ga.   Georgia. 

Gabb.  Gr.  Law Gabbtftf  a  Criminal  Law. 

Ga.   Dec Gkorgia  Dedaiona. 

Gale     ft     Whatley 
Baaem. Gale  and  Whatloy  (after- 
wards   Gale)    on    Baae- 
menta. 

Gall Gallison  CU.  8.) 

Gantt'a  Dig. Gantt's  (ft  Caldwell'a)  Di- 

geat  of  Statutes  (Ark.) 

GaT.  ft  H.  Est.  8t..Gavin  and  Hord'a  Beyis- 
ed Statutes  (Ind.) 

Gen.  Assem. (Seneral  Assembly. 

Gen.    Lawa General  Lawa. 

C(en.    St ...General  Statotea. 

<3eo.   •••••• King  Ctoorge  (as  16  Geo. 

George   George  (Miss.) 

Gil ^..Gilfillan  (Minn.) 

Gilbert,  Br. Gilbert's  Law  of  Bridenoe. 

Gild.  GildersleeYe       Beports 

(N.  M.) 
Gilbert,  Tenures..  • . Gilbert  on  Tenures. 

Gill  Gill  (Md.) 

GUlet,  O.  Law GiUett'a  Treatise  on  Crim- 
inal Law  and  Procedure 
in  CJriminal  Cases. 

Gill  ft  J. Gill  ft  Johnson  (Md.) 

Gilman Gilman  Oil.) 

Gilmer   Gilmer  (yaJ 

Gilp Gilpin  (IT.  S.) 

Godd.  Easem Goddard  on  Basements. 

Ctould,  PI »« .  • .  Gould  on  the  Principles  of 

Pleading  In  Ciyil  Actions. 

Gould's    Dig. Gould's    Digest    <tf    Laws 

(Ark.) 
Grant  Gas.  ••••••.  Grant's  Gases  (Pa.) 

Granfa  Dig.... ^...Gantt's  (ft  Oddwell's)  Di- 
gest of   Statutes   (Ark.) 

Grat    Grattan  (Ya.) 

Gray Gray  (Mass.) 

Green,  C.  E C.  B.  Green  (N.  J.) 

Green,  Cr.  Law  B.. .  Green'a  Criminal  Law  Be- 
porta (S.  Y.) 

Green,  EL  W. H.  W.  Green  (N.  J.) 

Green,  J.  S.. ..«••.  J.  S.  Green  (N.  J.) 
Greene,    G G.  Greene  (Iowa) 


via 
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GreenI Greenleaf  (He.) 

GreenL  Gralsep  Real 
Prop. Greenleafi      Bdltion      of 

Cruise's  Digest  of  Real 

Property. 
GreenL  Br.  ••••••.  Greenleaf  on  Bvidence. 

Grosa,   St Gross'     Illinois    Compiled 

Laws  (or  Statutes). 

H 

Hagf.  ••Haggard'a  Bngliah  Admi- 
ralty Reports. 
Hagf.   Omfl.. ••••••  Haggard's    Bnglish    Oon- 

sistory  Reports. 
Ebigg.   Bc&.. »«••••  Haggard's  Bnglish  Bede- 

siastical  Reports. 

Hale,  P.  C Hale's  Pleas  of  the  Oown. 

Hall    ,.  Hall's  Superior  Oomrt  (N. 

Y.) 
Halleck,  Int  Law. .  Halleck's       International 

Law. 
Han*  Hex.  Law... .Hall's  Mexican  Law. 

Halst Halsted  (N.  J.) 

Halst  Ch.  ••»«....  Halsted's  Chancery  (N.  J.) 

Ham.    Hammond  tOhio) 

Ham.  C!ont Hammon  on  Contraetk 

Hand    Hand  (N.  Y.) 

Handy    »« • . .  Handy  (Ohio) 

Har.  (Del.) Harrington  (DeU 

Har.  Aiich.) Harrington  (Midb.) 

Har.  (N.  J.) HarrisonJN.  J.) 

Hardin  ••••••»«•••  Hardin  (Ky.) 

Hare   Hare's  Bnglish  Ylce  Chaii- 

cellors'  Reports. 
Harg.  Co.  Litt....Hargraye's  Notes  to  Coke 
on  Littleton. 

Harx».  Harper  (S.  O.) 

Harp.  Bq Harper's  Bqnlty  (8.  G.) 

Harris    .••.•••^••. Harris  (Pa.) 

Hart  Dig. Hartley's  Digest  «f  Law% 

(Tex.) 

Har.  &  G Harris  ft  Gill  (Md.) 

Har.  ft  J Harris  ft  Johnson  (Md.) 

Har.  ft  McH.  .  •  .^ .  Harris  ft  McHenry  (Md.) 
Hash.   Hasbronck's  Reports  (Ida- 
ho) 

Hask.   Haskell  (U.  S.) 

Hats.  Hatsell's       Parliamentary 

Precedents. 

Haw.    ••••»« Hawaiian  Reports. 

Hawk.    Hawkins*    Pleas    of    the 

Crown. 
Hawkins*  Wills.. ..Hawkins'  Oonstniction  of 
WUUl 

Hawk.  P.  a HawkinsT    Pleas    of    the 

Crown. 

Hawks   Hawks  (N.  C.) 

Hayes    Hayes'     Irish    Bxcheqner 

Reports. 
Hayw.  (N.  C). . .^ . Haywood  (N.  C.) 

Hayw.  (Tenn.) Haywood  (Tenn.) 

Hayw.  ft  H. Hayward  ft  Hazelton  (U. 

S.) 

Hai.  Reg.  Haxard's  Register  (Pa.) 

H.  BL Henry  Blackstone's  Bng- 
lish Common  Pleas  Re- 
ports. 

Head    ...Head  (Tenn.) 

Heisk. Heiskell  (Teun.) 

Hemp. Hempstead  (U.  8.) 

Hen.  ^^R  ^^^"7    ^^'  ^   B*"'* 

Hen.  St HeningVi  Statutes  (YaO 

Hen.  ft  M Hening  ft  Manford  (Ya.) 

Harm.  Chat  Mortg.  Herman  on  Chattel  Mort- 
gages. 

mil Hill  (N.  Y.) 

HilL    C!ont Hilliard  on  CV>ntracta. 

Hill,   Eq Hill's  Bquity  (S.  C.) 

Hilliard,  R.  R Hilliard  on  Real  Property. 

Hill.   Law HiU's  Law  (S.  C.) 

Hill's  Ann.  Ck>des  ft 

Laws  •  •  •  •  • Hill's  Annotated  Codes  and 

General  Laws  (Or.) 


Hill's    Ann.    St    ft 
Codes Hiirs    Annotated   General 

Statates       and       Codm 

(Wasy 
Hill  ft  D.  Snpp.....Hill  ft  Denio^  Latoi's  Sap- 
_Dlement  <N.  YJ 

Hilt   Hilton  (N.Y.) 

HiL  Term  4.   WllL 
lY.    Hilary  Term  ^   WiUiam 

IV. 
HiL  Torts Hilliard   on   the   Law   of 

Torts. 
H.  I^  Oas. House    of    Lords'    Gases^ 

Bn^^iah. 
Hobart «...Hobarfs    Bnglish    Kfaig's 

Bench  Reports. 
Hodge,  Presb.  Law..  Hodge     on     Presbyterias 

Law. 
Hofl.  Oh. Hojffman's    Chancery    (N. 

Y.) 
HofE.  Land  CSas.... .Hoffman's  Land  Gases  (U. 

S.) 

Holmes    Holmes  (U.  8.) 

Holt  N.  P Holt'e  Bnglish  Nisi  Prins 

Reports. 

Holt  Shipp..^ Holt  on  Shipping. 

Hopk.  Ch. Hopkins'  Chancery  (N.  Y.) 

Homer's  Ann.  St. .  Homer's  Annotated  jEteris- 

ed  Statutes  (Ind.) 
Homer's  Rer.  St  • . .  Homer's    Annotated    Re* 

vised  Statutes  and.) 

Houst    Houston  (Del.) 

Hoost  Or.  CSas..... Houston's  Oiminal  Casei 

(DelO 

How.    (Miss.) Howard  (Miss.) 

How Howard  (U.  S.) 

How.  Ann.  St.....Howeirs  Annotatad  8ta^ 

utes  (Mich.) 

How.  Prac; Howard's  Practice  (N.  Y.) 

How.  Prac.  (N.  S.).  Howard's    Practice,    New 

Series  (N.  Y.) 
How.  St Howell's  Annotated  Stat- 
utes CMldtL) 
How.  ft  H.  St Howard  and  Hntehinson'a 

Statutes  ^issO 
Howell,  N.  P. Howell's   Nisi  Prius    Re> 

porta  (Mich.) 
HoweU,  St  Tr.....HoweU's     Bnglish     Stata 

Trials. 

Hughes  (Ky.) Hughes  (Kj.) 

Hughes    Hughes  (U.  S.) 

Hume's  Hist  Bug. .  Hume's   History   of   Bng- 

land. 

Humph.   *«  •  •  Humphrey_(Ten]i.) 

Hun    Hun  (N.  Y.) 

Hurd's  Rev.  St....Hurd's    RoTised    Statutes 

an.) 

Hurt  Bonds Hurlstone  en  Bonds. 

HurL  ft  C. Hurlstone     ft     0>ltman's 

Bnglish  Bxchequer  Re- 
ports. 

HurL  ft  O......... Hurlstone    and     Gordon's 

Reports  (10,  11,  Bns^ 
lish  Bxdiequer  Reports!. 

HnrL  ft  N.  .•••••• »«  Hurlstone    and    Norman^s 

Bnglish  Bxdiequer  Re- 
ports. 

Hutch.    Carr....^..ELutchinson  on  Carriers. 

Hutch.  Code Hutchinson's  (Me  (Mies.) 

Hutch.  Dig.  St.. .. Hutchinson's  Oods  (Miss.) 

I 

Idaha  •• Idaho. 

111.    lUinoia. 

IlL   App. Illinois     Appellata     Oooit 

Reporta. 

Imp.  Diet Imperial  Dictionary. 

Ind. Indiana. 

Ind.   App. Indiana    Appellata    Court 

Reporta. 

Ind.  T. Indian  Territory. 

Ins.  Law  J Insurance     Law     Journal 

(Pa.) 
Inst  ..»«•• 0>ke's  Institutes. 
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Intemat  Diet  • .  •  •  Webster*!  iBtemattonal 
Dictionary. 

Interst  Com.  B.... Interstate  Commerot  Re- 
ports. 

Iowa • . . . .  Iowa. 

Ired.   Iredell's  Law  (N.  •.) 

Ired.  Bq. ^.IredeU's  Bqnity  (N.  0.) 

J 

Jac    KiBg  James  (as  21  Jae.  D* 

Jac  Law  Diet...*  Jacob's  Law  Dictionaiy. 

Jass.  Torts. Jaggard  on  Torts. 

Jarm.  Wills. Jarman  on  Wills. 

Jeff.    Jefferson  (Va.) 

Jellett.  Or.  Law..*.Gillett's  Treatise  on  Crim- 
inal Law  and  Procedors 
in  Criminal  Cases. 

Jeremj,  Eq Jeremy's   Equity   Jorlsdlo- 

tion. 

J.  J.  liarsh. J.  J.  Marshall  (Ky.) 

Jobns.    Johnson  (N.  Y.) 

Johns.  Cas. Johnson's  Cases  (N.  T.) 

Johns.  Ch Johnson's  Chancery  (N.  Y.) 

Johnson's  Quarto 
Diet    Johnson's  Quarto  Diction- 
ary. 

Jones    Jones  (Pa.) 

Jones,  Chat  Mortg.  Jones  on  Chattel  Mort- 
gages. 

JoneSp  Bq »« .  •  •  Jones'  Bqnity  (N.  C.) 

Jones,  Law ..Jones'  Law  (N.  C.) 

Jones,  Mor^ Jones  on  Mortgages. 

Jones  ft  S Jones  ft  Spencer  (N.  Y.) 

Jonr.  Juris. Joomal  of  Jnrispmdence. 

J.  P.  Smith J.     P.     Smith's     English 

King's  Bench  Reports. 

J.  Scott  (N.  8.) Bnglidi     Common     Bench 

Reports,  New  Series  by 
John  Scott 
Jnd.  Repos.  ••••»«•  Judicial  Repositofy  (N.  Y.) 


Kan.  •.••• • 

Kan.    App. Kansas  Appeals. 

Kay  ft  J »..«Kay  and   Johnson's    Bng^ 

lish  Vies  Chanoellofs'  Re- 
ports. 

Ksb.   Keble's      English      King's 

Bench  Reports. 

Keen Keen's  English  Rolls  Court 

Reports. 

Keoie,  Ch Keen^s  English  Rolls  Court 

Reports. 

Keener,  Quasi  Cent  Keener  on  Quasi  Con- 
tracts. 

KeL  Sir  John  Kelyng's  English 

Crown  Cases. 

Kelly    Kelly  (Ga.) 

Kent,  Comm.   Kent's    Commentaries    OB 

American  Law. 

Kern.    Kernan  (N.  Y.) 

Keyes Keyes  (N.  Y.) 

Kielway Keilwe/s   English    King's 

Bench  Reports. 

Kirby   Kirby  (Conn.) 

Knight,  Mech.  Diet. Knight's  American  Mechan- 
ical Dictionary. 

Kulp Kulp  (Pa.) 

Ky.   Kentucky. 

Kyd    Kyd  on  Bills  of  Exchange. 

Kyd,   Corp Kyd  on  Corporations. 

Ky.   Dec Kentucky  Decisions. 

Ky.  Law  Rep Kentucky  Law  Reporter. 

K.  ft  R. Kent  and  Radcliff*8  Law  of 

New  York  (Revision  of 
1801). 


La.    •••••• Louisiana. 

La.  Ann Louisiana  AnnuaL 

Lack.  Jur.  ••..•••.  Lackawanna  Jurist  <Pa.) 


Lack.  Leg.  N Lackawanna  Legal   News 

(Pa.) 

Lalor,  Supp. Lalor's  Supplement  to  Hill 

ft  Denio^s  Reports  (N.Y.) 

Lane  Bar •••  Lancaster  Bar. 

Lane  Law  ReT.  • .  Lancaster  Law  Reyiew. 

Lans.    Lansing  (N.  Y.) 

Lans.  Ch Lansing's  Chancery  (N.  Y.) 

Law  J.  CSl Law  Journal,  New  Series, 

Chancery. 

Law  J.  Q,  B. Law  Jouznal,  New  Series, 

Queen's  Bench  (English). 

Law  of  Trusts  (Tiff.  Tiffany    and    Bullard    on 
&  Bui.) Trusts  and  Trustees. 

Law   Rep Law  Reporter  (Mass.) 

Lawson,  Bzp.  BT...Law8on  on  Expert  and 
Cpinion  Evidence. 

Lawson,     RightSb 
Rem.  ft  Pr...««.»Law8on  on  Rights,  Reme- 
dies and  Practice. 

LawT.... English  Law  Times  Re- 
ports. 

Law  T.  (N.  S.).... English  Law  Times  Re- 
ports, New  Series. 

Ld.  Raym. •  Lord    Raymond's    English 

King's  Bench  Reports. 

Lea  Lea  (TennJ 

Leadi,  Cr.  Cas^.... Leach's  English  Crown 
Cases. 

Leach's  C.  L. Leach's  Club  Cases,  Lon- 
don. 

li.   Ed. Lawyers'  Edition  Suprems 

Court  Reports. 

Xise  •*.••..-.••••••  liCe  (Oal.} 

Leg.  ChnuL Legal  Chronicls. 

Leg.    Gas. Legal  Gaaette  (Pa.) 

Leg.  Gas.  R. Legal     Gasetto     Reports 

(Fa.) 

Leg.  Int  Legal  Intelligencer  (Pa.) 

Leg. '  News.  •  •  • Le^l  News.  Chicago. 

Leg.  Op.  ....»« ••••Legal  Opinions. 

Leg.  Ree.  Rep.  ••••Legal  Record  Reports. 

Leg.  Rep.   Legal  Reporter  (rtnn,) 

Leg.  ft  Ins.  R^... Legal  ft  Insurance  Re- 
porter^ 

Lehigh     VaL     Usr 

Bep.    Lehigh    Valley    Law   Ro- 

porter. 

Leigh    ^Leigh(ya.) 

Leigh  ft  C Leigh  and  Cave's  English 

Crown  Cases. 

Leon.    ••••••Leonard's  English   King's 

Bench  Reports. 

Lev. Levins's     English     King's 

Bench  Reports. 

liL   Conv.. •••••••  •Lilly's  Conveyancer. 

Lill.  Abw Lilly's      Abridgment,      or 

Practical  Renter. 

Litt    •••••••^••••.Coke  on  Littleton. 

Litt    Littell  (Ky.) 

Litt  Comp.  Laws.. .  Littell's  Statute  Law  (Ky.) 

Litt  Sel.  Cas. Littell's  Select  Cases  (Ky.) 

I^  J.  Ch.  •••••••••  Law  Journal,  New  Series, 

Chancery,  English. 

Loc.  Acts •  •• .  Local  Acts. 

Loc  Laws Local  Laws. 

Lomaz,    Bz'rs. Lomaz  on  Bzecutorsi 

Long,  Irr. Long  on  Irrigation. 

Low Lowell  (U.  S.) 

Lower  Ct  Dea  •  • .  •  Lower  Court  Decisions 
(Ohio) 

Lb  R.  A.  Lawyers' Reports  Annotat- 
ed. 

Ix  R.  App.  Cas.. •• . Ihigllsh  Law  Reports,  Ap- 
peal   Cases,    House    of 

L.  R.  a  P. Bnglish      Law      Reports, 

Common  Pleas. 

Lb  R.  Eq English  Law  Reports,  Eq- 
uity. 

L.  R.  Ex.  Cas.. •»«. English  Law  Reports,  Ex- 
chequer. 

L.  R.  Ezch Bnglish  Law  Reports,  Ex- 
chequer. 

li.  R.  H.  h. English      Law      Reports, 

English  and  Irish  Appeal 
Cases. 
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L.  R.  H.  L.  Sc... English  Law  Beports, 
Scotch  and  Divorce  Ap- 
peal Cases. 

L,  R.  Prob.  &  Div..  English  Law  Reports,  Pro- 
bate and  Divorce. 

L.  R.  Prov.  &  Dlv. .  See  L.  R.  Prob.  &  Div. 

L.  R.  Q.  B English       Law      Reports, 

Queen's  Bench. 

Lus.  Law  T. Luseme  Law  Times  (Pa.) 

Lns.  Leg.  Oba.  ••••Lnsema  Legal  Observer 
(Pa.) 

Loi.  Leg.  Reg. Lnsema     Lagal     Register 

(P«.) 


M 

McAdam,   LandL   ft 
T. McAdam  on  Landlord  and 

Tenant. 

MeAlL    McAllister  (U.  SJ 

MacArthur    MacArthnr  (D.  0.) 

MacArthnr,  Pat  Gas.  MacArthur's  Patent  Oases 

(U.  S.) 
MacArthnr  AM...  MacArthnr  ft  Mackaj  (D. 

o^ 

McOahon   McCahon  (Kan.) 

McCJart.   McCarter  (N.  J.) 

McOarty,  Oiv.  ProcMcCarty's     Civfi      Prooa- 

dnre  Reports  (N.  Y.) 
McClain,  Gr.  Law..Mc01ain's  Criminal  Law. 

McCleL  Dig. McClellan's  Digest  of  Laws 

(Fla.) 

McCord    McCord's  Law  (8.  0.) 

Mc€k)rd,  Bq McCk>rd's  Bgni^  (8.  0.) 

McCrary McCrary  CU.   S.) 

McOul.  Diet  •  •  V  •  •  McCulloeh*s     Commercial 
Dictionary. 

McOloin McGloin  (La.) 

McKelvey,  Br.  •  •  • .  McKelvey^on  Bvidencow 

Mackey    Mackey  (D.  C.) 

McLean    McLean  (U.  8.) 

McMul McMuUan  (8.  0.) 

McMul.  Eq McMuUan's  Equity  (8.  O.) 

Maeq Macqueen's  Scotch  Appeal 

Cases. 

Madd.  Maddock's  Reports,  English 

CSianoery. 
Maine,  Anc  Law.  ..Maine's  Ancient  Law. 

Man. Manning  (Mich.) 

Mansf.  Dig Mansfield's  Digest  of  Stat- 
utes (Ark.) 

Man.,  G.  ft  8. Manning,     Granger,     and 

Scott's  English  Common 
Pleas  Reports. 
Man.  Unrep.  Cas...Mauning's  Unreported  Cas- 
es (La.) 

Man.  ft  G •'  Manning      ft      Granger's 

English    Common    Fleas 
Reports. 
Blan.  ft  B. Manning  ft  Ryland's  Eng- 
lish Magistrates'  Cases. 

Marsh.   Marshall^    English    Ck>m- 

mon  Pleas  Reports. 

Marsh.,  A.  K A.  K.  Marshall  (Ky.) 

Marsh.,  J.  J J.  J.  Marshall  (Ky.) 

Mart.  (N.  C.) Martin  (N.  C.) 

Mart.  (N.  S.) Martin's  New  Series  (La.) 

Mart  (O.  S.) Martin's  Old  Series  (La.) 

Mart  ft  T Martin  ft  Yerger  (Tenn.) 

Marv Marvel's  Reports  (DeL) 

Mason    Mason  (U.  8.) 

Mass.    Massachusetts. 

Maule  ft  8 • .  Maule  and  Selwyn's  Eng> 

lish  King's  Bench  Re- 
ports. 
Maxw.  Adv.  Gram. .  w.  H.  Maxwell's  Advanced 
L^sons  in  English  Gram- 
mar. 
Blaxw.  Cr.  Proc.  •  •  • .  Maxwell's  Treatise  on 
Criminal  Procedure. 

Md.     Maryland. 

Md.  Ch. Maryland  Chancery. 

Me.   Maine. 

Mees.  ft  W. Meeson  and  Welsby's  Eng- 
lish Exchequer  Reports. 


Mefgs   Meiffs  (Tenn.) 

Mer Merivale*s    English    Chuk- 

^   .  eery  Reports. 

Mete.  (Ky.) Metcalfe  (Ky.) 

Mete.  (Mass.)   Metcalf  (Mass.) 

Mich.    Michigan. 

Mich.  N.  P. Michigan  Nisi  Prioa. 

Miles    Miles  (Pa.) 

Mill,  Const Mill's    Constltational    Ro- 

*,..,       ^  JP^rt*  <S.  O.) 

Miller,  Const Miller  on  the  Onstitution 

of  the  United  States. 

Miller's  0>de MUler's  Revised  and  An- 

.,     .  notated  Code  (Iowa) 

Mills' Ann.  St Mills'  AnnoUted  SUtntes 

(C>}lo.) 

MUL  ft  y.  Codo....Milliken  ft  Yertrae^  Coda 
(Tenn.) 

Mhin.   MinnesoU. 

Minor Minor  (Ala.) 

Minor,  Inst Minor's  Institutes  of  Con- 

mon  and  Statute  Law. 

Misc.  Laws. ••^••••Miscellaneous  Laws  (Or.) 

Misc.  Rep •.•Miscellaneous  Reports  ^. 

Y.) 

Miss.     MississippL 

Mitt  Bq.  PL Mitford^  Equity  Pleading. 

Mo Missouri. 

Moak.  Eng.  R Moak's  English  Reports. 

Mo.  App Missouri  Appeal  EL^ports. 

Mo.  App.  Rep'r  ^.Missouri  Appellate  Report- 
er. 

Mod.  ••• ••••Modem    Reports^  English 

King's  Bench. 

Monag. Monaghan  (Fa.) 

Mon.,  B A-*B.  Monroe  (KyO. 

Mon.,  T^  B. T.  B.  Monroe  (Ky.) 

Mont    Montana. 

Month.  Law  But. •Monthly  Law  Bullethi  (N. 
Y.) 

Montg^      Oob     Law 

R^'r Montgomery  0>unty  Law 

Reporter  (Pa.) 

Mont  ft  B Montagu   ft   Bligh's   Bng- 

lish  Bankruptcy  Reports. 

Mont  ft  M. Montagu  and  MacArthur's 

English  Bankruptcy  Re- 
porta 

Moody,  Or.  Cas^.., Moody's      Grown      Oases, 
English  Courts. 

Moody  ft  M Moo^  and  Malkin's  Bnr 

lish  Nisi  Prius  Reports. 

Moody  ft  £• Moodyand  BoblDson's  Bng^ 

lish  Nisi  Prius  RqwrtSL 

Moore Moore  (Ark.) 

Moore,  Cr.  Law^  •  •  •  Moore's  (Mminal  Law  and 
Procedure. 

Moore,  Presb.  Dig..  Moore's  Plrashyterlan   Di- 
gest 

Moreau  ft  Carleton's 

Partidos  Moreau     and     Carleton's 

Laws  of  Las  8i«t«  Par- 
tides  in  force  in  Louisi- 
ana. 

Mor.  PriT.  Corp.^^.  Mora  wets  on  Prirate  Cor- 
porations. 

Morrell,  Bankr.  Cas.Morrell's    BngUsh    Bank- 
ruptcy Cases. 

Morris    « Morris  (Iowa) 

Morse^  Banks Morse    on    the    Law    «f 

Banks  and  Banking; 

Mun.  Code. Municipal  Code. 

Munf.     Mnnford  (Va.) 

Murfree,  Off.  Bonds Murftree  on  Official  Bonds. 

Murph.   Murphey  (N.  C.) 

Murray's  Eng.  Diet.  Murray's  English  Diction- 
ary. 

MyL  ft  a Mylne  ft  Craig's   English 

Chancery  Reports. 

MyL  ft  K Mylne  and  Keen's  English 

Chancery  Reports. 

Myr.  Prob. Myrick's     Probate    (3ourt 

ReporU  (Cal.) 

M.  ft  W^ Meeson  and  Welsby's  Eng- 
lish Exchequer  Reporta 
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N 

Nat  Bankr.  Law.. National  Bankruptcy  Law. 

Nat  Bankr.  R National  Bankruptcy  Reg- 
ister (U.  S.) 

N.  B.  R. National  Bankraptcy  Reg* 

ister  (17.  S.) 

N.   O North  Carolina. 

N.  O.  Term  R..... North  Carolina  Term  Re- 
ports. 

N.    Chip N.  Chipman  (Vt) 

N.  D North  Dakota. 

N.  E Northeastern  Reporter. 

Neb Nebraska. 

Not.    i «  Nevada. 

Newb.  Adm.   . . .  •  ^.  Newberry's  Admiralty  (U. 
S.) 

Newell,  Defam Newell     on     Defamation, 

Slander  and  LibeL 

N.  H New  Hampshiro. 

Nix.  Dig. Nixon's    Digest    of    Laws 

(N.  J.) 

N.  J.  Eq. New  Jersey  Bqnity. 

N.  J.  Law New  Jersey  Law. 

N.  J.  Law  J. New  Jersey  Law  JoomaL 

N.  M New  Mexico. 

Nisi  Prins  &  Gen.  T. 

Rep Nisi     Prios     &     General 

Term  Reports  (Ohio) 

Norris    Norris  (Pa.) 

Northam.  Law  Rep..  Northampton  County  Law 
Reporter  (Pa.) 

Northmnb.  C!o.  Leg. 

N Northumberland       Coimty 

Lesral  News  (Pa.) 

Nott  ft  McC Nott  &  McCord  (S.  C.) 

N.  R.  L. ..•••. Revised  Laws  1818  (N.  Y.) 

N.  8 New  Series. 

N.  W • .  •  • .  Northwestern   Reporter. 

N.  Y.   New  York. 

N.  Y.  Ann.  CJaa.  •  •  •  New  York  Annotated  Cas- 
es. 

N.  Y.  Cr.  R. New   York   Criminal    Re- 
ports. 

N.  Y.  Daily  Reg ...  •  New  York  Daily  Register. 

N.  Y.  Law  J New  York  Law  Joamal. 

N.  Y.  Leg.  Obs.  »^  •  .New  York  Legal  Obserrer. 

N.  Y.  St  Itep New  York  State  Reporter. 

N.  Y.  Super.  Ct. . .  New  York  Superior  Court 

N.  Y.  Supp. New  York  Supplement 


0.  O.  D.  ••• Ohio  drenit  Dedslotts. 

Ohio   Ohio. 

Ohio  Cir.  Ct  B.... Ohio    Circuit    Court    Re- 
ports. 

Ohio   Dec  ....»«••.  Ohio  Decisions. 

Ohio  Law  J..  •  •  •  •  • .  Ohio  Law  JoumaL 

Ohio  L^.  N Ohio  Legal  News. 

O.  L.  D. Ohio    Lower  Court  Deci- 
sions. 

Ohio  N.  P Ohio  Nisi  Prins. 

Ohio  St Oikio  SUte. 

Ohio    S.    ft    a    P. 
Dec    Ohio   Superior  and   Com- 
mon Pleas  Decisions. 

Okl Oklahoma. 

Olcott     Olcott  (TJ.  S.) 

Op.  Attys.  Gen. .....Opinions    of    the    United 

States    Attorneys    Gen- 
eral. 

Or.    Oregon. 

O.  S 0 Old  Series. 

Outerbridge Outerbridge  (Pa.) 

Overt  ...- Overton  (Tenn.) 


p 

Pac    • Pacific  Reporter. 

Pa.  Co.  Ct  R Pennsylvania  County  Court 

Reports. 
Pa.  Com.  PL. •  Pennsylvania     Common 

Pleas  Reporter. 


Pa.  Dist  R. Pennsylvania  District  Re- 
ports. 

Pa.    Pennsylvania  State. 

Paige    Paige's  Clwccery  (N.  Y.) 

Paine Paine  (17.  S.) 

Pa.  Law  J. Pennsylvania  Law  Journal. 

Paley,  Ag. Paley    on    Principal    and 

Agent  (or  Agency). 

PamphL    Laws Pamphlet  Laws  (Acts). 

Parker,  Cr.  R. Parker's  Criminal  Reports 

(N.  Y.) 

Para.  Bills  ft  N... .Parsons     en     Bills     and 
Notes. 

Pars.  Cent  ...•••••  Parsons  on  CU>ntract8. 

Pars.  Eq.  Cas. Parsons'      Select     Equity 

Cases  (Ph.) 

Pars.  Mar.  Law..,. Parsons  on  Maritime  Law. 

Partidas Moreau      and      Carleton's 

Laws  of  Las  8i6t6  Par- 
tidas in  force  in  Louisi- 
ana. 

PftsdL  Dig. Paschal's  Texas  Digest  of 

Decisions.. 

Pa.  Super.  Ct..^.  Pennsylvania         Superior 
Court  Reports. 

Pat    • Peterson's  Laws. 

Pat  ft  H Patton  ft  Heath  (Va.) 

Pears. Pearson  (Pa.) 

Peck  an.) Peck  (111.) 

Peck  (Tenn.) Peck  (Tenn.) 

Pen.  Code Penal  Code. 

Pennewill PennewiU  Reports  (Del) 

Penning. Pennington   (N.  J.) 

Penny Penuypacker  (Pa.) 

Pen.  ft  W Penrose  ft  Watts  (Pa.) 

Pepper    ft    L.    Dig. 

Laws Pepper  and  Lewis'  Digest 

of  Laws  (Pa.) 

Perry,  Trusts Perry  on  Trusts. 

Pet Peters  (U.  S.) 

Pet  Ab. PetersdorfTs  Abridgment 

Pet  Adnu  ..  .^ ....  Peters'  Admiralty  (U.  &^ 

Pet  C.  a Peters'  Circuit  Court  (tJ. 

S.) 

Petered.  Ab Petersdorff's    Abridgment 

P.  F.  Smith P.  F.  Smith  (Pa.) 

Phila.   Philadelphia  (Pa.) 

Phil,  i PhilUpe' Law  (N.  C.) 

Phil.  Ch. Phillips'  English  Chancery 

Reports: 

Phil.  Eq Phillips'  Equi^  (N.  C.) 

Phil.  Et. Phillipps  on  Evidence. 

Phil.  Ins Phillips'  Law  of  Insurance. 

Pick Pickering  (Mass.) 

Pickle Pickle  (Tenn.) 

Pierce  ft  King's  Re- 
visory Legislation.  Pierce.  Taylor  and  King's 
Revised  Statutes  (La.) 

Pike   Pike(ArlL) 

Pin. Pinney  (Wis.) 

Pittsb.  Leg.  J. Pittsburgh   Legal   Journal 

(Pa.) 

Pittsb.  B. »«.  Pittsburgh  Reports  (Pa.) 

P.  L.   Public  Laws. 

Ploud. Plowden's   English   King's 

Bench  Reports. 

Plow Plowden's  English  King's 

Bench  Reports. 

Poe,  PI Poe  on  Pleading  and  Prac- 
tice. 

Pol.  Ck>de ^.  Political  Code. 

Pot  0>nt Pollock   on    Principles    of 

Contract  at  Law  and 
Equity. 

Pom.  Eq.  Jur. Pomeroy's    Equity    Juris- 
prudence. 

Pom.  Rem.   ...,_••.  Pomeroy  on   Civil   Reme- 
dies. 

Pom.  Item,  ft  Rem. 
Rights Pomeroy   on   Civil   Reme- 
dies ft  Remedial  Ri^ts. 

Pom.  Spec  Perf.... Pomeroy  on  Specific  Per- 
formance of  Contracts. 

Port  (Ala.) Porter  (Ala.) 

Posey,  Unrep.  Cas..  Posey's  Unreported  Casee 
(Tex.) 

Pow.  Ck>nt  ••.••...  Powell  on  (contracts. 
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Prac    Act Practice  Act. 

Pr.  Ch. PrecedentB    in    Chancery, 

by  Finch. 

Preat    Est. Preaton  on  Estatea. 

Priv.   Laws Private  Laws. 

PriT.  St. Private  Statutea. 

Prob.  Div Probate     Division,     Bnc- 

liah  Law  Reports. 

Prob.  R. Probate  Reports  (Ohio) 

Prov.  St. Statutes    (Laws)    of    the 

Province    of    Masaachu- 

setta. 

Pub.  Acta Public  Acts. 

Pub.  Gen.  Laws... .Public  General  Lawa. 

Pub.    Laws Public  Laws. 

Pub.  Loc.  Laws. . . .  Public  Local  Lawa. 

Pub.  St Public  Statutes. 

Pub.  &  Loc  Laws. .  Public  and  Local  Lawa. 
Puffendorf  ...%.. .  .Pufendorf  s  Law  of  Nature 

and  Nations. 
Purd.  Dig.  Lawa...Purdon's   Digest  of  Laws 

(Pa.) 
P.   Wms. Peere    Williama'    English 

Chancery  Reports. 
P.  &  Lk  Dig.  Laws.  •  Pepper  &  Lewis'  Digest  of 

Lawa  (Pa.) 

Q 

Q.  B.  •••• ..Queen's     Bench     Reporta, 

Adolphua  ft  Ellis,  N.  S. 

(English) 
Q.  B.  DlT. Queen's     Bench     Division 

(English  Law  Reporta) 
Quincy  Quincy  (Mass.) 

R 

Rand.  Randolph  (Va.) 

Rand.  Com.  Paper. .  Randolph   on    Commerdal 

Paper. 
Rap.  Contempt  ....  Rapalje  on  Contempt 
Rap.  &  L.  Law  Diet  Rapalje     and     Lawrence 

Law  Dictionary. 

Rawle .^  •  •  • .  Rawle  (Pa.) 

Rawle,  Cot. Rawle   on   Covenanta   for 

Title. 
Raym.   • Lord    Ravmond's    English 

King's  Bench  Reports. 
R.a.... Revised      SUtntes      1855 

(Mo.) 

Redf.  Railways Redfield  on  Railways. 

Redf.  Sur. Redfield'a    Surrogate    (N. 

Y.) 
Redf.  Willa Redfield   on   the    Law   of 

Wills. 
Rep Coke's      English      King's 

Bench  Reports. 

Rev Revision  of  the  Statutes. 

Rev.  Civ.  Code....:  Revised  Civil  Code. 

Rev.  Civ.  St Revised  Civil  Statutea. 

Rev.  0>de Revised  Ck>de. 

Rev.  Code  Cr.  Proc  Revised  Oxle  of  Criminal 

Procedure. 

Rev.    Laws Revised  Lawa. 

Rev.  Ord. Revised  Ordinancea. 

Rev.  Pen.  Code Revised  Penal  Ck)deb 

Rev.  St Revised  Statutea. 

R.   I Rhode  Island. 

Rice    Rice's  Law  (S.  C.) 

Rice,  Eq Rice's  Equity  (S.  C.) 

Rich.  Diet Richardaon's  New  Diction- 
ary of  the  English  Lan- 
guage. 

Rich.  Eq Richardaon'a  Equity  (S.  C.) 

Rich.  Eq.  Caa. Richardaon'a  Equity  Casea 

(S.  C.) 

Rich.  Law Richardson's  Law  (S.  C.) 

Rich.   (S.   C.) Richardson  (S.  C.) 

Riley   Riley's  Law  (S.  C.) 

Riley,  Eq Riley's  Equity  (S.  C.) 

R.  L. Revised  Laws. 

R.  M.  Charlt R.  M.  Charlton  (Ga.) 

Rob.   •  Charles  Robinson's  English 

Admiralty   Reports. 


Rob.  (N.  T.) Robertaon  (N.  T.) 

Rob.  (La.)  Robiuson  (La.) 

Rob.  (Va.) \  Robinson  (Ya.) 

Robb,  Pat  Cas.....Robb's  Patent  Gases  (U. 

8.) 

Rob.  Pat Robinson  on  Patenta. 

RoUe Rolle's      English     Bang's 

Bench  Reports. 
Roile^  Abr. Rolle'a  Abridgment  of  the 

Common  Law. 
Boa  Rep. Rolle's      English      King's 

Bench  Reportai 

Root Root  (Conn.) 
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Rorer,  R.  B. Rorer  on  Railways. 
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Sawy Sawyer  (U.  8.) 
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Sedg.    St   ft  Const 

Law   Sedgwick  on  Statutory  and 

Constitutional  Law. 

Sedg.  ft  W.  Tr.  Ti- 
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Smedes  ft  M.  Gh... Smedes  ft  Marshall't 
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Smith,  P.  F P.  F.  Smith  (Pa.) 

Smith,  Cont Smith  on  Contracts. 

Smith,     Man.      Eq. 

Jar Smith's  Manual  of  Equity 
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Stephen,  Ey. Stephen's    Digest    of    the 
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Steph.  PI Stephen  on  Pleading, 

Stew.    (AlaJ Stewart  (AlaO 

Stew.  (N.  J.)   Stewart  (N.  J.) 

Stew,  ft  P. Stewart  ft  Porter  (Ala.) 

Stiles    Stiles  (Iowa) 

St  Law Loughborough's   Digest   of 

Statute  Law  (Ky.) 

Stockt   Stockton's  Equity   (N.  J.) 

Sto.   Const Story's    C>}mmentaries    on 

the   CJonstitution   of   the 
United  States. 

Story    Story  (U.  S.) 

Story,  Ag Story  on  Agency. 

Story,  Bailm Story  on  Bailment 

Story,  Bills Story  on  Bills. 


Story,  Oomm.  Const  Story's  Commentaries  on 
the  Constitution  of  the 
United  States. 

Story,  Confl.  Laws..  Story  on  the  Ck>nfiict  of 
Laws. 

Story,  Const  ••••••  Story's    Commentaries    on 

the  Constitution   of  the 
United  States. 

Story,  Cont  Story  on  0>ntract8. 

Story,  Eq.  Joe  ••  •  •  Story  on  Equity  Jurispru- 
dence. 

Stoiy,  Eq.  PI Story  on  Equity  Pleading. 

Story,  Partn Story  on  Partnership. 

Story,  Prom.  Notes.  Story  on  Promissory  Notes. 

Story,  Sales. Story  on  Sales  of  Personal 

Property. 

Story's  Laws Story^  United  States  Laws. 

Strange    Strange's   English   King's 

Bench  Reports. 

Strob. Strobharfs  L&w  (S.  O.) 

Strob.  Eq Strobharfs  Equity  (S.  C.) 

Sub.  Rey. .  •  •  •  • Supplement  to  the  Reyis- 

ion. 

Sumn Sumner  (U.  S.) 

Sup.  Ct Supreme  Court  Reporter. 

Super.  Ct  Rep Superior     Court     Reports 

(Pa.) 

Supp.  0>de Supplement  to  CMe. 

Supp.  Gkn.  St Supplement  to  the  Gkneral 

Statutes. 

Supp.  Rev.  Code. ...  Supplement  to  the  Revised 
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Supp.  Rev.  St Supplement  to  the  Revised 

SUtutes. 

Supp.  U.   S.  Comp. 

St  1908 Supplement    1008    to    the 

united   States   Compiled 
Statutes  of  1001. 

Sus.  Leg.  Chron..  • .  Susquehanna  Legal  Chron- 
icle nPa.) 

Snth.  Dam. Sutherland  on  Damages. 

S.  W Southwestern  Reporter. 

Swab Swabey's  English  Admiral- 
ty Reports. 

Swab,  ft  T^ Swabey     and     Tristram'a 

English  Probate  and  Di- 
vorce Reports. 

Swan    • .  • .  Swan  CTenn.) 

Swan's  St Swan's  Statutes  (Ohio) 

Swanst    Swanston's  Englldi  CAian- 

cery  Repona 

Swan  ft  C.  St Swan  and  Critchfield's  Re- 
vised Statutes  (Ohio) 

Swan  ft  8.  St Swan  and  Sayler^s  Supple- 
ment to  the  Revised  Stat- 
utes (Ohio) 

Sweeny    •  •  • .  Sweeny  (N.  x.) 

S.  ft  C.  Rev.  St Swan  and  Critchfield's  Re- 
vised Statutes  (Ohio) 

S.  ft  R.  on  Neg..  •  •  •  Shearman  and  Bedfield  on 
Negligenca, 


Taney Taney  (U.  S.) 

Tapp.    Tappan  (Ohio) 

Tanfl  Ind.,  New. . .  New's  Tariff  Index. 

Taunt  Taunton's  English  Com- 
mon Pleas  Reports. 

Tayl Taylor  (N.C.) 

Tayl.  Corp Taylor  on  Private  Corpo- 
rations. 

Tayl.  Ev Taylor  on  the  Law  of  Evi- 
dence. 

TayL  LandL  ft  Ten.Taylor's  Landlord  and 
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Tayl.  Med.  Jur. ....  Taylor's  Manual  of  Med- 
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TayL  St Taylor's  Revised   Statutes 
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Tenn Tennessee. 

Tenn.  Cas Shannon's  Tennessee  Cas- 
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Temu   Ch. • . .  Tenoesaee  Ohancery. 

Term  R. Term      Reports,     English 

King's  Bench  (Darnford 
and  Basf  s  Reports). 

Ter.  Laws Territorial  Laws. 

Tex.    Texas. 

Tex.  App Texas  Appeals  Reports. 

Tex.  Civ.  App Texas  Ciyil  Appeals  Re- 
ports. 

Tex.  Cr.  R, Texas  Griminal  Reports. 

Tex.    Supp Texas  Supplement 

Thacher,  Gr.  Cas Thacher's  Orimlnal  Cases 

(Mass.) 

Thayer,       Prelim. 
Treatise  BJv Thayer's  Preliminary  Trea- 
tise on  Bvidence. 

Theob.  on  Wills. . . .  Theobald  on  Wills. 

Thom.  Co.  Litt..... Thomas'  Bditioa  of  Coke 
upon  Littleton. 

Thomp.  Tenn.  Cas. . .  Thompson's  Unreported 
Tennessee  Cases. 

Thomp.  AC Thompson  U  Cook  (N.  Y.) 

Thomp.  &  St  Code. .  Thompson  and  Steger's 
Code  (Tenn.) 

Tidd,  Prac Tidd's  Practice. 

Tied.  Lim. Tiedeman's     Treatise      on 

the  Limitations  of  Police 
Power  in  the  United 
States. 

Tiedman,  Real  Prop.Tiedeman  on  Real  Proper- 

Tiflfany Tiffany  (N.  Y.) 

Times  L.  Rep. Times  Law  Reports. 

Toller   Toller  on  Bxecutors. 

Toml.  Law  Diet .  • .  Tomlins'  Law  Dictionary. 

T.   R. Term      Reports,      English 

Kin^B  Bench  (Dumford 
and  Bast's  Reports). 

Tread.  Const.  .•••••  Treadway's  Constitutional 
Reports  (S.  C.) 

Troub.  &  H.  Prac. . Troubat  &  Haly's  Practice 
(Pa.) 

Tuck.    Tucker's  Surrogate  (N.  Y.) 

Tucker's  Blackstone.  Tucker's  Blackstone's  Com- 
mentaries. 

T.  U.  P.  Charlt....T.  U.  P.  Charlton  (Ga.) 

Turn.    Turner  (ArkO 

Turn,  ft  R.  Ch. . .  • .  Turner  and  RusselFs  Eng- 
lish Chancery  Reports. 

Tyler    Tyler  (Vt) 

Tyler,  Bj Tyler    on    Ejectment    and 

Adverse  Enjoyment. 

T.  ftfi.  Prac. Troubat  and  Haly's  Penn- 
sylvania Practice, 

u 

Unof.    Unofficial  (Reports). 

U.    S United  States. 

U.  S.  App United  States  Appeals. 

U.  S.  Comp.  St.  1901.  United  States  Compiled 
Statutes  1901. 

U.     S.     Comp.     St 

Supp.  1003 Supplement    1903    to    the 

United  States  Compiled 
Statutes  of  1901. 

U.  S.  Law  Mag.... United  States  Law  Maga- 
zine (N.  Y.) 

U.    S.   Month.   Law 

Mag United      States     Monthly 

Law  Magazine. 

Utah Utah. 

V 

Va.    Virginia. 

Va.  Cas Virginia  Cases. 

Va.   Law  J Virginia      Law     Journal, 

Richmond. 
Van  Fleet,  Coll.  At- 
tack      Van    Fleet    on    Collateral 

Attack. 
Van  Ness,  Prize  CJa8.Van  Ness'  Prize  Cases  (U. 

S.) 
Vattel,   Law   Nat..  VattePs  Law  of  Nations. 


Vem.  Vernon's  English  Ohanoery 

Reporta 
Ves.  •  • Vesey,      Junior,      English 

Chancery  Reports. 
Ves.  Jr Vesey,      Janior^      BSngliah 

Chancery  Reports. 
Ves.  Sr...» Vesey,      Senior,      English 

Chancery  Reports. 
Vict  Queen  Victoria  (aa  S  ft  6 

Vict) 

Vin.  Abr. Viner's  Abridgment 

Vroom ^ . .  Vroom  (N.  J.) 

V.    & Vermont  StatatM» 

Vt    Vermont 


w 

Wag.  St  Wagner's  Statutes  (MoJ 

Wait,  Act  ft  Del. .  Wait's    Actions    and    De- 
Wait's  Prac Wait's  New  York  Practice. 

Walk Walker  (Miss.) 

Walk.  (Pa.) Walker  (Pa.) 

Walk.  Ch Walker's  Chancery  (Mich.) 

Walk.   Pat Walker  on  Patents. 

Wall Wallace  (U.  S.) 

Wall.  Jr. Wallace,  Junior  (U.  S.) 

Wall.  Sr. Wallace.  Senior  (U.  8.) 

Ware    Ware  (U.  S.) 

WaxT.  Abst Warvelle  on  Abstracts  of 

Title. 

Wash. Washington. 

Wash.    (Va.) Washington  (Vaj 

Washb.  EasenL Washburn    on    Basements 

and  Servitudes. 

Washb.  Real  Estate.  Wa^bum  on  Real  Prop- 
erty. 

Washb.  Real  Prop..  Washbom  on  Real  Prop- 
erty. 

Wash,  a  O. ••  Washington  Circuit  Court 

(U.  S.) 

Wash.  Law  Itep....  Washington  Law  Report- 
er (D.  C.) 

Wash.  T.  ..^ Washington  Territory. 

Watts Watts  ft»a.) 

Watts  ft  S Watts  &  Sergeant  (Pa.) 

W.  BL  ^.Sir    William    Blackstone's 

English     King's     Bench 
Reports. 

Webst  Diet Webster's  Dictionary. 

Webster      in      Sen. 
Doc.    Webster  in  Soiate  Docu- 
ments. 

Webst  Int  Diet. . .  Webstei^s       International 
Dictionary. 

Wedgw.   Diet    Bug. 

Etymology Wedgwood's  Dictionary  of 

English  Etymology. 

WeL,  Hart  ft  G...»Wel8by,     Hurlstone,     and 
Ck>rdon's    ReporU    (1-0 
English    Bxchequer    Re- 
_ports). 

Wend Wendell  (N.  Y.) 

West  Coast  Rep. . .  •  West  Ckwst  Reporter. 

West  Law  J Western     Law     Journal, 

Cincinnati  (Ohio) 

West  Law  Month..  Western     Law     Monthly 
(Ohio) 

West  L.  M. Western      Law      Monthly 

(Ohio) 

Whart   Wharton  (Pa.) 

Whart  Ag. Wharton  on  Agency. 

Whart  Cr.  Ev Wharton  on  Criminal  Bvi- 

dence. 

Whart  Cr.  Law. . . .  Wharton's  American  Grim- 
inal Law. 

Whart    Cr.    PL    ft 
Prac   Wharton's  Criminal  Plead- 
ing ft  Practice. 

Whart  Ev Wharton    on    Evidence    in 

Civil  Issues. 

Whart  Law  Diet... Wharton's    Law    Diction- 
ary (or  Law  Lexicon). 

Whart    Law    Lexi- 
con     ^  Wharton's    Law    Diction- 
ary (or  Law  Lexicon). 
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Whart.  Neg. Wharton  on  Negligence. 

Whart.   St.  Tr Wharton's     State     Trialt 

(U.  S.) 

Wheat.  Wheaton  (U.  S.) 

Wheat.  Int  Law.  ..Whea ton's  International 
Law. 

Wheeler,     Am.     Cr. 

Law  Wheeler's    Abridgment    of 

American  Ck>mmon  Law 
Cases. 

Wheeler,  Gr.  Gas...Wheelei^s  Criminal  Oases 
(N.  Y.) 

White's  B0OOP. ....  White's  Reoopilacion  (Land 
Laws  of  8i>ain  and  Mex- 
ico). 

White   &   T.    Lead. 
Gas.  Eq White  and  Tndor's  Lead- 
ing Cases  In  Bqaity. 

White    &    W.    Civ. 
Cas.  Ct.  App..... White   &   WiUaon't    Oiyil 
Cases  Court  of  Appeals 
(Tel.) 

Wilcox  Wilcox  (Pa.) 

WilL   William  (as  1  Will.  IT). 

Will.  Eq.  Jur. Willard's  Equity  Jurispru- 
dence. 

Willes    Wines'    English    Common 

Pleas  Reports. 

Williams  (Vt) Williams  (Vt.) 

Williams,  Ex'rs    ...Williams  on  Executors. 

Wills,  Cir.  Ev Wills     on     Circumstantial 

Evidence. 

Willson,    Civ.    Cas. 

Ct.  App Willson's  Civil  Cases  0>urt 

of  Appeals  CTex.) 

Willson,     Tex.     Cr. 

Law  Willson's     Revised     Penal 

Code,  Code  of  Criminal 
Procedure,  and  Penal 
Laws  of  Texas. 

Wils.    Wilson  (Ind.) 

Wils.    Wilson's  English  Common 

Pleas  Reports. 

Winch  Winch's   English   Common 

Pleas  Reports. 

Winch    Winch's  Entries. 

Winfield,    Words    & 

Phrases Winfield's  Adjudged  Words 

and  Phrases,  with  Notes. 

Winst    Winston  (N.  C.) 

Winst  Eq Winston's  Equity  (N.  C.) 

Wis Wisconsin. 

Wkly.   Dig. Weekly  Digest  (N.  Y.) 

Wkly.  Law  Bui.. ..  Weekly  Law  Bulletin 
(Ohio) 


Wkly.  Law  Gas. ...  Weekly  Law  Gazette 
(Ohio) 

Wkly.  Notes  Gas. ...  Weekly  Notes  Gases  (Pa.) 

Wkly.  Rep. Weekly  Reporter,  London 

(English). 

Wm WiUiam  (as  »  Wm.  III). 

Wm.  BL Sir    William    Blackstone's 

English  King's  Bench  Re- 
_porta. 

Wm.  Rob..... William  Robinson's  Eng- 
lish Admiralty  Reports. 

Wms.  Ex'rs  ..»«••.  Williams  on  Executors. 

Wm.  &  Mary William  and  Mary   (as  2 

Wm.  &  Mary,  c.  1). 

Woodb.  ft  BL Woodbury  ft  Mlnot  (IT.  8.) 

Wood,  Inst Wood's    Institutes   of   the 

(Common)  Laws  of  Eng- 
land. 

Wood,  LandL  ft  Ten.  Wood  on  Landlord  and 
Tenant. 

Wood,  Ldm. Wood  on  Limitation  of  Ac- 
tions. 

Woods    Woods  <n.  8.) 

Wood's  Civ.  Law.  ..Wood's  Institutes  of  the 
Civil  Law  of  England. 

Woodw.    Dec Woodward's  Decisrons(Pa.) 

Woolw Woolworth  (U.  S.) 

Worcest.   Diet Worcester's  Dictionary. 

Wor.  Diet Worcester's  Dictionary. 

Works,  Courts  ....  Works  on  Courts  and  Their 
Jurisdiction. 

Works,  Pr. Works'  Practicob  Pleading^ 

and  Forms. 

Wright Wright  (Ohio) 

Wright  (Pa.) Wright  (Pa.) 

W.  S Wagner's  Statutes  (Mo.) 

W.  Va. West  Virginia. 

Wyo Wyoming. 

Wythe    Wythe's  Chancvr  (Va.) 


Yeatei    Yeates  (Pa.) 


Yerg Yerger  (Tenn.) 

York.  Leg.  Ree.....York  Legal  Record  (Pa.) 
Younge  ft  GoL  Gli..Younge  ft  Collyer's  Eng- 
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DEPOSITOR. 

See  "General  Depositor.** 

Gen.  St  1876,  c.  96^  declaring  that  any 
person  or  "depositor"  of  wheat  in  an  ele- 
vator shall  be  treated  as  having  made  a 
bailment  of  the  wheat  and  not  a  sale,  should 
not  be  limited  to  persons  making  an  actual 
physical  deposit  of  the  grain,  but,  Inasmuch 
at  the  issuing  of  warehouse  receipts  by  a 
warehouseman  for  his  own  grain  actually  in 
store  transfers  the  title  and  legal  possession 
to  the  holder  of  the  receipts  and  makes  the 
warehouseman  the  holder's  bailee,  the  word 
"depositor"  must  be  construed  to  include  all 
persons  actually  holding  grain  In  store, 
whether  deposited  by  themselves,  or  by  oth- 
ers to  whose  rights  they  have  succeeded. 
National  Exch.  Bank  v.  Wilder,  24  N.  W. 
699,  701,  84  Minn.  149. 

A  "voluntary  deposit"  is  made  by  one 
giving  to  another,  with  his  consent,  the  pos- 
session of  personal  property  to  keep  for  the 
benefit  of  the  former  or  of  a  third  party. 
The  person  giving  is  called  the  "d^ositor/' 
and  the  person  receiving  the  "depositary." 
Rev.  Codes  N.  D.  1899,  8  4001;  Civ.  Code  S, 
D.  1903,  fi  1353;  Rev.  St  Okl.  1908,  fi  2825. 

Im  a  bank.    ' 

A  "depositor"  is  one  who  pays  money 
into  a  bank  to  be  placed  to  his  credit  and 
to  be  subject  to  his  check.  Commonwealth 
T.  ^wnsler,  16  Pa.  Co.  Ct.  R.  116,  119. 

A  "bank  depositor"  is  one  who  delivers 
to,  or  leaves  with  a  bank,  money  subject  to 
his  order.  Anheuser-Busch  Brewing  Ass'n 
V.  Clayton  (U.  S.)  66  Fed.  759,  761,  6  G.  0. 

JL.  10& 

A  "depositor"  Is  a  beneficiary  of  a  fund 
held  by  the  bank  as  trustee.  Kimball  v. 
Norton,  69  N.  H.  1,  6,  47  Am.  Rep.  171 
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"Depositors"  In  a  bank.  In  the  usual 
meaning  of  the  word,  are  those  who  put 
their  money  on  deposit  in  the  usual  course 
of  business.  Those  who  deposit  it  under 
special  agreement  or  contract  are  but  cred- 
itors of  the  bank  under  their  contracts.  In 
re  Brandywine  Bank's  BSstate,  1  Ches.  Co. 
Rep.  431,  482. 

The  term  "depositors,"  as  used  in  Act 
1862,  fi  10,  providing  that  the  capital  stock 
of  savings  banks  shall  be  a  security  to  de- 
positors who  are  not  stockholders,  was  in- 
tended to  include  deposits  for  which  certifi- 
cates of  deposit  had  been  issued,  as  well  as 
those  made  upon  open  account  and  subject 
to  check.  Murphy  v.  Pacific  Bank,  62  Pac 
1059,  1061,  130  CaL  642. 

Originally  a  "deposit"  was  a  thing  de- 
livered for  gratuitous  safe-keeping,  and  It 
remained  the  property  of  the  owner,  but  it 
is  now  used  to  designate  a  certain  kind  of 
loan,  for  money  deposited  in  the  ordinary 
way  becomes  the  property  of  the  bank  or 
banker,  and  the  deposit  is  a  debt  Such 
loans  always  imply  that  the  money  on  de- 
posit is  lying  in  the  bank  on  hand  ready  to 
meet  the  demand  of  the  owner,  and  that  It  is 
kept  there  for  convenience,  and  hence  a 
bank  which  has  made  another  bank  the 
creditor  on  which  it  may  draw  is  not  a  "de- 
positor." State  Sav.  Bank  v.  Foster,  76  N. 
W.  499,  600,  118  Mich.  268,  42  L.  R.  A.  404. 

One  whose  money  is  intermingled  with 
the  general  funds  of  a  bank  fo  an  ascertained 
amount,  who  is  acknowledged  by  the  bank 
to  be  a  creditor  to  that  amount,  who  is  un- 
der no  obligation  to  permit  the  money  to  re- 
main there,  is  a  "depositor."  Oatlin  v.  Sav- 
ings Bank,  7  Conn.  487,  492. 

DEPOSITORY. 

D^ositories  are  not  public  ofllcem  of 
the  United  States,  but  are  instruments  or 
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agencies  to  keep  the  public  funds.  They 
are  agencies  sul  generis  and  sui  Juris. 
Banks  which  have  been  made  the  deposi- 
tories of  money  received  from  the  treasurer 
or  collector  of  taxes  in  the  districts  fixed  by 
law  for  collectors  to  pay  immediately  to 
them  are  not  regarded  as  "public  oflacers" 
of  the  state,  in  the  sense  of  that  term  as 
used  in  Code,  §§  148-171.  A  bank  can 
hardly  be  called  an  officer.  It  cannot  well 
be  tried  for  misdemeanor,  and  be  punished 
under  section  156  of  the  Code,  and  the  en- 
tire chapter  appears  to  be  dealing  with  in- 
dividuals, not  banks.  Colquitt  v.  Simpson, 
72  Ga.  601,  610, 

DEPOSITUM. 

Depositum  "is  a  bare  naked  bailment  of 
goods  delivered  by  one  man  to  another  to 
keep  for  the  use  of  the  bailor."  Per  Holt, 
C.  J.,  in  Coggs  V.  Bernard,  2  Ld.  Raym.  909, 
912. 

Depositum  '*i8  the  term  used  in  the  civil 
and  common  law  to  designate  a  naked  bail- 
ment without  reward  and  without  any  spe- 
cial undertaking.**  Foster  v.  Essex  Bank, 
17  Mass.  479,  498,  9  Am.  Dec.  168. 

A  "depositum"  is  a  naked  bailment  of 
goods,  to  be  kept  for  the  bailor  without  re- 
ward, and  to  be  returned  when  he  shall  re- 
quire it  It  is  a  contract  by  which  one  of  j 
the  contracting  parties  gives  a  thing  to  an- 
other to  keep,  who  is  to  do  so  gratuitously, 
and  obliges  himself  to  return  it  when  he 
shall  be  requested.  Johnson  v.  Reynolds,  8 
Kan.  267,  261. 

DEPOT. 

See,  also,  "Station.** 

"Webster  defines  'depot*  to  be  a  place  of 
deposit  for  storing  goods;  a  warehouse;  a 
storehouse.  Worcester  d^nes  it  as  'a  place 
where  any  kind  of  goods  is  deposited;  a 
storehouse;  a  warehouse.'"  State  v.  Ed- 
wards, 19  S.  W.  91,  92,  109  Mo.  815. 

A  bill  of  lading  exempting  the  carrier 
from  liability  for  loss  or  damage  by  fire  or 
the  elements  "while  at  depots,*'  only  refers 
to  depots  at  which  the  cars  may  be  stopped 
while  in  transit,  and  before  the  freight 
reaches  its  destination.  E.  O.  Stanard  Mill- 
ing Co.  V.  Whitelime  Central  Transit  Co.,  26 
S.  W.  704,  708,  122  Mo.  258. 

Am  building:  or  i^arehoiise. 

See  "Building  an  Criminal  Law)";  **In 
Depot";  "Warehouse." 

As  treigiht  or  passenKer  station. 

See  "Freight  Depot";  "Regular  Depot;* 

"Depot"  is  generally  understood  to  be 
the  place  where  a  carrier  is  accustomed  to 


rec^ve  merchandise^  deposit  it,  and  keep  it 
ready  for  transportation  or  delivery.  Bia- 
ghee  T.  Camden  ft  A.  B.  Transp.  Co.,  4&  N. 
y.  514,  520. 

As  applied  to  railroads,  a  "depot"  is  a 
place  where  passengers  are  received  and  de- 
posited, and  where  freight  is  deposited  for 
delivery.  Maghee  v.  Camden  &  A.  B. 
Transp.  Co.,  45  N.  Y.  614,  520;  State  v.  New 
Haven  &  N.  Co.,  87  Conn.  153,  163  (cited  and 
approved  in  Plunkett  v.  Minneapolis,  S.  S. 
M.  &  A.  B.  Co.,  48  N.  W.  519,  79  Wia  222; 
Fowler  v.  Farmers'  Loan  &  Trust  Co.,  21  Wis. 
77,  79). 

The  term  "depot"  may  be  properly  ap- 
plied to  a  building  erected  alongside  a  rail- 
road track  within  which  there  was  a  tele- 
graph office  with  telegraphic  instruments 
and  a  ticket  office,  which  building  was  oc- 
cupied by  the  company's  station  men  and 
agent,  who  operated  the  telegraph,  sold  tick- 
ets for  the  company  to  passengers,  operated 
the  switch  and  water  tank,  and  handled 
freight  and  baggage,  there  being  a  platform 
between  the  building  and  the  railroad  track 
at  which  trains  stopped  and  received  and 
discharged  passengers  and  freight,  though 
the  accommodations  were  quite  limited.  Pe- 
ters V.  Stewart,  39  N.  W.  380,  381,  72  Wis. 
133. 

One  definition  of  "depot"  is  a  '^railroad 
station."  The  term,  as  used  in  the  statute 
directing  railroads  receiving  goods  for  trans- 
portation into  their  warehouses  or  depots  to 
forward  them  in  the  order  in  which  they 
are  received,  and  making  them  liable  for 
losses  occasioned  by  a  failure  to  do  so,  em- 
braces the  entire  station  of  the  railroad,  so 
that  a  railroad  must  forward  property  re- 
ceived for  shipment  in  the  order  in  which 
it  is  received,  though  merely  received  on  a 
platform  used  for  handling  that  kind  of 
property.  Hill  &  Morris  v.  St  Louis  South- 
western B.  Co.  of  Texas  (Tex.)  75  S.  W.  874, 
876, 

Within  the  act  of  Connecticut  of  1806 
providing  that  no  railroad  shall  abandon  any 
depot  or  station  on  its  road,  after  the  same 
has  been  established  for  12  months,  except 
by  the  approval  of  the  railroad  commission- 
ers, a  "depot"  is  a  station  at  which  trains 
stop,  not  merely  for  wood  and  water,  but  for 
the  transaction  of  the  ordinary  business  of 
receiving  and  delivering  freight  and  passen- 
gers. State  V.  New  Haven  &  N.  Co.,  87  Conn. 
153,16a 

A  "depot"  is  a  railway  station — ^the 
building  for  the  accommodation  and  protec- 
tion of  railway  passengers  or  freight  This 
is  the  only  meaning  of  the  word  as  applied 
to  a  railroad,  so  that  G^en.  St.  c.  94,  art.  1,  § 
45,  giving  to  the  owner  of  a  coal  bank  with- 
in three  miles  of  any  railroad  the  right  to 
establish  a  road  to  the  most  convenient  and 
suitable  depot  on   such  railroad,   gives  no 
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right  to  tlie  establishment  of  a  road  to  a 
point  on  the  railroad  at  which  there  is  no 
established  depot  Karnes  t.  Drake,  44  S. 
W.  444,  445,  103  Kj.  134. 

The  term  "depot"  may  mean  a  house  for 
the  storage  of  freight  and  the  accommoda- 
tion of  passengers,  or  it  may  mean  a  place 
where  railroad  trains  regularly  come  to  a 
stop  for  the  convenience  of  passengers  and 
for  the  purpose  of  receiving  and  discharging 
freight,  or  it  may  include  all  of  these  things. 
The  term  "depot"  usually  includes  not  only 
the  idea  of  a  stopping  place,  but  also  that 
of  a  building,  or  something  of  that  kind, 
for  the  convenience  of  passengers  and 
freight  Arkansas  Cent  K  Co.  v.  Smith 
(Ark.)  71  S.  W.  947,  948. 

In  a  mortgage  given  by  a  railroad  com- 
pany of  its  franchises,  real  estate,  right  of 
way,  and  depots,  the  term  "depots"  is  not 
necessarily  limited  to  a  place  provided  for 
the  convenience  of  passengers  while  wait- 
ing the  arrival  or  departure  of  trains.  It  ap- 
plies also  to  the  buildings  used  for  leceipt 
and  storage  of  freight,  which  when  received 
is  to  be  safely  kept  until  forwarded  by  the 
cars  of  the  company,  or  delivered  to  the  own- 
er or  consignee.  Humphreys  v.  McKissock, 
11  Sup.  Ot  779,  781,  140  U.  S.  804,  85  L.  Bd. 
473. 

A  station  at  a  coal  bank  where  trains 
merely  stop  to  take  or  leave  cars  tcr  pur- 
poses connected  with  its  trade  is  not  a  "de- 
pot" within  a  contract  that  defendant  was 
to  build  but  one  other  depot  between  two 
certain  fixed  pointi.  Mahaska  County  R.  Co. 
V.  Des  Moines  Valley  R.  Co.,  28  Iowa,  437, 
440. 

A  building  used  by  passengers  on  a  rail- 
road may  properly  be  designated  by  the 
word  "depot"  as  well  as  by  the  wdrd  "pas- 
senger station."  Either  is  certain  to  a  com- 
mon intent  Louisville  &  N.  R.  Co.  v.  Com- 
monwealth (Ky.)  83  8.  W.  939. 

Where  a  covenant  in  a  deed  of  a  right 
of  way  to  a  railroad  required  the  railroad 
to  establish  and  maintain  a  depot  for  freight 
and  passengers,  evidence  is  admissible  to  ex- 
plain what  was  intended  by  the  term  "freight 
and  passenger  depot,"  as  there  are  freight 
and  passenger  depots  all  the  way  from  mere 
flag  stations,  where  there  are  no  buildings 
at  all,  to  the  most  modem  depot  with  all  its 
equipments  and  conveniences.  But  it  was 
held  that  an  umbrella  shed  cannot  be  called 
a  "depot"  for  passengers.  Murray  v.  North- 
western Ry.  Co.,  42  S.  B.  617,  622,  64  S.  C. 
520. 


statloB. 

A  mere  flag  station  is  not  a  depot  Hurt 
V.  St  Paul,  M.  &  M.  Ry.  Co.,  40  N.  W.  618, 
614,  39  Minn.  485;  Anderson  v.  Stewart  76 
Wis.  43,  44  N.  W.  1091,  1092. 


Same    Snrronndliig  gr^vjudM* 

Depot  "does  not  necessarily  mean  a  sin- 
gle building,  but  means  the  entire  grounds 
used  by  a  railroad  company  for  its  business 
purposes  with  the  public  at  that  station." 
Pittsburg,  Ft  W.  &  a  R.  Co.  v.  Rose,  24 
Ohio  St  219,  229. 

The  term  "depot"  means  a  railroad  sta- 
tion. "It  is  sufficiently  broad  to  embrace 
within  its  meaning  a  passageway  used  for 
the  convenient  and  safe  egress  and  Ingress 
of  passengers.  It  is  not  restricted  in  its  sig- 
nification to  the  bouse  or  structure  used  also 
for  their  convenience  in  this  respect,  but  in- 
cludes a  walk  leading  from  the  building  or 
house,  affording  shelter  to  the  passengers,  to 
the  car,  and  other  approaches  thereto."  An 
allegation  in  an  action  that  the  railroad  com- 
pany had  failed  to  properly  light  its  "depot" 
held  to  be  supported  by  evldtoce  that  it 
failed  to  properly  light  a  passway.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Thomsberry  (Tex.) 
17  S.  W.  521,  523. 

In  Act  March  9,  1889,  fi  1,  providing  that 
every  corporation,  company,  or  person  oper- 
ating a  railroad  within  the  state  shall  place 
in  each  passenger  depot  of  such  company, 
located  at  any  station  in  this  state  at  which 
there  is  a  telegraph  office,  a  blackboard  on 
which  such  company  or  person  shall  post 
the  fact  whether  each  scheduled  passenger 
train  is  on  time  or  not,  by  the  words  •'pas- 
senger depot"  was  not  meant  merely  a  sta- 
tion house  built  for  the  accommodation  of 
passengers,  but  the  grounds  prepared  and 
used  as  depot  grounds  for  the  benefit  of  per- 
sons traveling  on  the  particular  railroad,  and 
used  by  the  company  at  such  point  in  oper 
ating  it  as  a  common  carrier  of  passengers 
State  V.  Indiana  &  I.  S.  R.  Co.,  82  N.  B.  817, 
818,  133  Ind.  69,  18  L.  R.  A.  502. 

As  place  for  n&Uitary  stores. 

"Depot"  as  used  in  a  contract  with  the 
government  to  transport  supplies  from  cer- 
tain posts,  depots,  and  stations.  Is  to  be  con- 
strued as  meaning  "a  place  where  military 
stores  or  supplies  are  kept  or  troops  assem- 
bled." United  States  v.  Caldwell,  86  U.  & 
(19  Wall.)  264,  268,  22  L.  Bd.  114. 

DEPOT  OBOUND8. 

"Depot  grounds"  are  where  passengers 
get  on  and  off  trains,  and  where  goods  are 
loaded  and  unloaded,  and  all  grounds  neces- 
sary and  convenient  and  actually  used  for 
such  purpose  by  the  public  and  by  the  rail- 
road company.  This  includes  the  switching 
and  making  up  of  trains  and  the  use  of  the 
side  tracks  for  the  storing  of  cars,  and  the 
place  where  the  public  require  open  and 
free  access  to  the  road  for  the  purposes  of 
such  business.  Grosse  v.  Chicago  &  N.  W. 
Ry.  Co.,  66  N.  W.  186,  91  Wis.  482;  Fowler 
V.  Farmers'  Loan  ft  Trust  Co.,  21  Wis.  77. 
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78  (citing  Dinwoodie  r.  Chicago,  M.  &  St  P. 
R.  Co..  70  Wis.  leo,  86  N.  W.  296;  Plunkett 
V.  Minneapolis,  S.  S.  M.  &  A.  Ry.  Co.,  79 
Wis.  222.  48  N.  W.  519). 

"Depot  grounds"  and  •*yard  limits"  are 
synonymous  terms.  It  is  well  known  that  in 
large  cities  these  grounds  extend  for  sev- 
eral miles.  The  question  of  frequent  or  in- 
frequent use  for  switching  purposes  does  not 
control.  The  question  is,  are  they  reason- 
ably necessary  to  that  purpose,  or  liable  to 
become  so?  In  McGrath  y.  Detroit,  M.  & 
M.  R.  Co.,  57  Mich.  555.  24  N.  W.  854,  the 
court  said:  **The  existence  or  extent  of 
these  grounds  is  not  to  be  determined  by  the 
continued  actual  use  thereof.  When  station 
grounds  are  laid  out,  their  contemplated  fu- 
ture use  is  not  infrequently  of  more  consid- 
eration than  it  actually  demands  at  the  time 
in  determining  their  shape  or  extent;  and, 
when  these  grounds  are  appropriated  and 
set  apart  by  the  company.  It  would  neither 
be  safe  nor  wise  to  allow  their  limits  to 
be  curtailed  or  extended  by  a  Jury  in  a 
proceeding  where  they  collaterally  come  In 
question."  Rabidon  y.  Chicago  &  W.  M. 
Ry.  Co.,  73  N.  W.  886,  887.  U5  Mich.  390,  39 
li.  R.  A.  406. 

A  part  of  the  main  line  of  road,  where 
there  was  but  a  single  track  in  the  neighbor^ 
hood  of  the  depot  more  than  a  hundred  yards 
beyond  the  switch,  and  beyond  where  a  cat- 
tle guard  was  subsequently  placed,  was  no 
part  of  the  "depot  grounds,"  within  a  stat- 
ute exempting  a  rallrobd  from  a  duty  to 
fence  such  grounds,  though  long  trains,  in 
switching,  ran  out  to  the  place.  Blair  y. 
Milwaukee  &  P.  du  C.  R.  Co.,  20  Wis.  254, 
260. 

**Depot  grounds,"  as  used  in  Rey.  St 
1810,  as  amended  by  Laws  1881,  c.  193,  re- 
quiring railroads  to  be  fenced  except  depot 
grounds,  should  be  construed  to  include  the 
railroad  grounds  used  in  connection  with  a 
building  in  which  there  was  a  telegraph 
office,  with  telegraphic  instruments,  a  ticket 
office,  and  a  place  for  eating  and  sleeping, 
and  which  building  was  occupied  by  the 
company's  station  men  and  agent,  who  op- 
erated the  telegraph,  sold  tickets  for  the 
company  to  passengers,  operated  the  switch 
and  water  tank,  and  handled  the  baggage 
and  freight  there  being  a  platform  between 
the  building  and  the  track  at  which  trains 
stopped  and  received  and  discharged  pas- 
sengers and  freight  Peters  v.  Stewart,  89 
N.  W.  380,  381,  72  Wis.  133. 

In  an  action  to  recover  the  value  of  a 
span  of  horses  killed  upon  a  railroad  track, 
on  the  ground  that  the  railroad  company 
bad  neglected  to  fence  its  line  of  road  at 
the  point  where  the  horses  got  upon  the  track, 
defendant  contended  that  the  place  of  the 
accident  was  part  of  its  depot  grounds,  and 
as  such  not  bound  to  be  fenced  under  the 


statute.  The  evidence  showed  that  tliere 
had  been  at  one  time  a  station  house  near 
the  point  in  question,  but  for  several  years 
the  company  had  kept  no  agent  there,  that  tlie 
station  building  had  been  closed  up  and  bad 
gone  to  decay,  that  there  were  no  grounda 
for  a  depot  outside  the  usual  right  of  Tv-ay, 
and  that  the  company  had  put  In  cattle 
guards  350  feet  south  of  the  station  building 
and  721  feet  north  of  it  and  beyond  this 
point  the  road  was  fenced.  It  was  held  tbat 
the  court  properly  refused  to  hold  as  a  ques- 
tion of  law  tliat  such  ground  was  "depot 
grounds,"  and  that  the  jury  were  warranted 
In  finding  that  a  place  near  the  north  cattle 
guard  was  not  a  part  of  the  company's  de- 
pot grounds.  McDonough  v.  Milwaukee  A 
N.  R.  Co.,  40  N.  W.  806,  807,  73  Wis.  223. 

Where  a  railroad  comiMiny,  at  a  place 
where  it  had  maintained  a  flag  station  and 
side  track,  took  up  its  fence  and  put  in  cattle 
guards  after  the  laying  out  of  the  town  plat, 
but  did  not  keep  any  depot  master  or  clerfc» 
nor  sell  any  tickets  to  the  town,  which  con- 
sisted of  two  houses  and  a  store,  but  mere- 
ly took  up  freight  there  when  flagged,  as  it 
did  at  any  point  on  that  portion  of  the  road, 
it  could  not  escape  the  liability  for  horses 
killed  there  for  want  of  a  fence,  on  the 
ground  that  such  place  constituted  depot 
grounds.  Anderson  v.  Stewart,  44  N.  W. 
1091,  1092,  76  Wis.  43. 

Depot  grounds  on  the  right  of  way  of 
a  railroad  2%  miles  from  any  town,  and  not 
located  on  any  highway,  there  being  neither 
station,  station  agent,  depot  building,  nor 
platform  for  receiving  or  discharging  freight 
or  passengers,  but  only  a  side  track  used  for 
the  convenience  of  loading  and  unloading  a 
single  commodity,  are  not  "depot  grounds" 
within  the  meaning  of  a  statute  exempting 
railroadi  companies  from  liability  for  failure 
to  fence  such  property.  Jaeger  v.  Chicago, 
M.  &  St  P.  Ry.  Co.,  43  N.  W.  732,  733,  75  Wis. 
130. 

"Depot  grounds,"  within  the  meaning  of 
a  statute  excepting  depot  grounds  from  the 
requirement  that  a  railroad  shall  fence  its 
right  of  way.  Includes  flag  stations  at  which 
trains  are  regularly  stopped  whenever  there 
is  freight,  passengers,  or  express  to  be  taken, 
though  there  is  no  depot  erected  thereon. 
Schneekloth  v.  Chicago  &  W.  M.  R.  Co.,  65 
N.  W.  663,  664,  108  Mich.  1. 

DEPRAVITY  OF  HEART. 

An  instruction  that  tf  defendant  pur- 
posely killed  deceased  after  reflection,  with 
a  wickedness  and  depravity  of  heart  toward 
the  deceased,  etc.,  the  defendant  was  guilty 
of  murder  in  the  first  degree,  Is  sofQcient  as 
a  statement  of  the  highest  deprree  of  malice. 
Lang  V.  State,  4  South.  193.  105.  84  Ala.  1,  5 
Am.  St  Rep.  824. 
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DEPRECIATE. 

"Depredating,"  as  used  in  a  power  au- 
thorizing a  sale  of  securities  upon  their  de- 
preciation in  value,  is  the  present  participle 
of  the  verb  "depreciate,''  used  intransitively, 
whicb  verb,  as  defined  by  Webster,  means 
"to  fall  in  value;  to  become  of  less  worth; 
to  sink  in  estimation."  As  used  in  the  power, 
it  applied  only  to  what  might  happen  in  the 
then  future.  National  Bank  of  Illinois  v. 
Baker,  27  111.  App.  356.  359. 


DEPRIVE. 

"Deprive"  conveys  the  idea  of  taking 
away  that  which  one  has,  or  withholding 
that  which  one  may  have.  To  take  some- 
thing from;  to  keep  from  acquiring,  using, 
or  enjoying  something;  to  take  away,  end, 
injure^  or  destroy.  State  ex  rel.  Star  Pub. 
Co.  V.  Associated  Press,  60  S.  W.  91.  100,  159 
Mo.  410,  51  L.  R.  A.  151,  81  Am.  St  Bep.  368. 

A  deprivation  or  taking  of  property, 
which  is  prohibited  by  the  Constitution  un- 
less due  compensation  is  made,  includes  any- 
thing that  affects  or  limits  the  free  use  and 
enjoyment  of  one's  property,  or  of  the  ease- 
ments or  appurtenances  thereto.  Myer  v. 
Adam,  71  N.  Y.  Supp.  707,  710,  63  App.  Div. 
540. 

In  Const  art  1,  «  6,  the  word  "deprive" 
is  used  in  its  ordinary  and  popular  sense, 
and  relates  simply  to  divesting  or  forfeiting, 
alienating,  and  taking  away  property.  It  ap- 
plies to  property  in  the  same  sense  that  it 
does  to  life  and  liberty,  and  no  other.  Pro- 
hibiting the  sale  of  property,  except  in  pur- 
suance of  a  license,  is  in  no  sense  depriving 
the  person  of  it  Wynehamer  v.  People,  18 
N.  Y.  (3  Kern.)  878,  467  (per  Johnson,  J.,  dis- 
senting). 

In  Const  art  1,  fi  6,  providing  that  a  per- 
son shall  not  be  deprived  of  his  property, 
and  that  It  shall  not  be  taken  for  public  use, 
without  due  process  of  law,  the  meaning  of 
the  word  "deprive"  is  the  same  as  the  word 
•taken,"  and  when  property  is  not  seized  and 
directly  appropriated  to  public  use,  though  it 
be  subjected,  in  the  hands  of  the  owner,  to 
greater  burdens  than  before,  it  is  not  taken 
within  the  meaning  of  the  prohibition. 
Grant  v.  Courter  (N.  Y.)  24  Barb.  232,  238. 

In  the  Constitution,  declaring  that  a  cit- 
izen cannot  be  "deprived"  of  his  life,  liberty, 
or  property,  unless  by  the  judgment  of  his 
peers  or  the  law  of  the  land,  "deprive" 
means  take.  It  cannot  be  said  that  a  citizen 
is  deprived  of  his  property  when  he  is  left 
in  the  undisturbed  possession  of  it,  whatever 
taxation  may  be  imposed  on  it  Sharpless  v. 
City  of  Philadelphia.  21  Pa.  147.  167,  69  Am. 
Dee.  750. 


The  constitutional  provision  is  that  n« 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  process  of  law.  This  clause 
nowhere  declares  that  in  the  exercise  of  the 
admitted  functions  of  government  private 
property  may  not  receive  remote  and  conse- 
quent Injury.  No  person  can  claim  that  in 
the  exercise  of  the  proper  functions  of  gov- 
ernment his  property  shall  not  be  diminished 
in  value.  The  point  is  the  owner  shall  not 
be  deprived  of  his  property  without  due  pro- 
cess of  law.  If,  in  the  exercise  of  any  one 
of  the  admitted  functions  of  government  a 
person's  property  is  rendered  less  valuable, 
it  cannot  be  seriously  claimed  this  provision 
in  the  Bill  of  Rights  has  been  infringed.  So 
the  act  regulating  warehouses,  and  fixing  the 
rates  of  charges  thereof,  though  it  may  di- 

',  mlnish  the  value  of  such  property,  in  that  it 
deprives  the  owner  of  so  much  of  the  Income 

.  therefrom  as  he  has  been  in  the  habit  of 
deriving  from  extortionate  and  unreasonable 
charges,  Is  not  a  deprivation  of  his  property, 
and  does  not  infringe  the  Constitution. 
Munn  V.  People,  69  111.  80,  88. 

!  The  term  "deprive,"  as  used  in  the  four- 
I  teenth  amendment  of  the  Constitution  of  the 
!  United  States,  does  not  prevent  the  regulat- 
I  Ing  by  statute  of  the  use,  or  even  the  price 
I  of  the  use,  of  private  property  under  all  clr- 
I  cumstances.  Property  does  become  clothed 
i  with  a  public  interest  when  used  in  a  man- 
!  ner  to  make  it  a  public  consequence  and  af- 
I  feet  the  community  at  large.  When,  there- 
.  fore,  one  devotes  his  property  to  a  use  in 
;  which  the  public  has  an  interest  he,  In  ef- 
I  feet,  grants  to  the  public  an  interest  in  that 
I  use,  and  must  submit  to  be  controlled  by  the 
'  public  for  the  common  good,  to  the  extent 
;  of  the  Interest  he  has  thus  created.  Munn  v. 
Illinois,  94  U.  S.  113,  123.  24  L.  Bd.  77. 

I  An  indictment  for  the  theft  of  cattle  un- 
1  der  Pen.  Code,  art  749,  declaring  that  if  any 
I  person  shall  willfully  take  into  possession, 
I  and  drive,  use,  or  remove  from  its  accus- 
i  tomed  range,  any  live  stock  without  the  con- 
'  sent  of  the  owner,  and  with  intent  to  defraud 
I  the  owner,  he  shall  be  deemed  guilty  of  theft 
I  is  not  defective  for  using  the  word  "deprive" 
I  Instead  of  "defraud,"  where  it  was  alleged 
I  that  the  animals  were  fraudulently  taken. 
Shubert  v.  State,  20  Tex.  App.  820,  330. 

Pre-eadstiiic  liffht  Implied. 

In  Gen.  St  1875,  S  28,  providing  that  the 
husband  of  any  decedent  "shall  not  be  de- 
prived" of  his  right  as  tenant  by  the  curtesy 
I  nor  of  the  possession  or  control  of  the  es- 
;  tate  of  his  deceased  wife,  nor  of  the  income 
thereof,  during  the  settlement  of  her  estate, 
the  words  "shall  not  be  deprived"  imply  a 
pre-existing  right  and  apply  as  well  to  pos- 
session, control,  and  Income  as  to  the  words 
"his  right  as  tenant  by  the  curtesy."  Appeal 
of  Staples,  52  Conn.  421»  423. 
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DEPRIVE  OF  UPS. 

"Deprive  of  life,"  as  used  In  an  indict- 
ment for  murder  charging  that  the  defendant 
did  deprive  deceased  ot  his  life,  was  equiva- 
lent to  the  word  "kUL"  Walker  v.  State.  14 
Tex.  App.  609,  627. 

DEPUTY. 

See  "Special  Deputy.** 

The  term  "deputy"  means  "one  who  is 
appointed,  desl^ated,  or  deputed  to  act  for 
another."    Willis  v.  Melvin.  53  N.  O.  62,  68. 

A  deputy  is  one  who  by  appointment  ex- 
ercises an  office  In  another's  right,  having  no 
interest  therein,  but  doing  all  things  in  his 
principars  name,  and  for  whose  misconduct 
the  principal  is  answerable.  Carter  v.  Horn- 
back,  40  S.  W.  893,  139  Mo.  238;  WUlls  v. 
Melvin,  53  N.  G.  62,  63;  People  v.  Barker,  35 
N.  Y.  Supp.  727,  729,  14  Misc.  Rep.  360;  Pl- 
land  V.  Taylor,  18  S.  E.  70,  113  N.  a  1;  In  re 
Tilyou,  57  App.  Div.  101,  110.  67  N.  Y.  Supp. 
1097,  1104. 

Webster  defines  a  deputy  to  be  one  ap- 
pointed as  a  substitute  of  another,  and  em- 
powered to  act  for  him,  In  his  name  and  on 
his  behalf.  An  agent  can  only  bind  his  prin- 
cipal when  he  does  the  act  in  the  name  of  his 
principal,  but  a  deputy  may  do  the  act  and 
sign  his  own  name,  and  It  binds  the  principal. 
A  deputy,  however,  is  in  law  deemed  an 
agent.  When  the  officer  or  principal  is  dead, 
and  that  fact  is  known,  or  he  is  otherwise 
disqualified  to  act  for  himself,  he  cannot  act 
by  a  deputy  or  agent  Herring  v.  Lee,  22  W. 
Va.  661,  667. 

A  deputy  has  power  to  do  every  act 
which  his  principal  might  do,  and  he  cannot 
be  restrained  to  some  particulars  of  his 
office,  for  that  would  be  repugnant  to  his 
being  deputy.  Stelnke  v.  Graves,  52  Pac. 
386,  387,  16  Utah.  293. 

"A  deputy  is  said  to  be  one  who  occu- 
pieth  in  right  of  another,  and  for  whom,  reg- 
ularly, his  superior  shall  answer."  "A  dep- 
uty has  not  any  estate  or  interest  In  the 
office,  but  is  as  servant  to  the  officer."  "A 
deputy  cannot  regularly  have  less  power  than 
his  principal."  Erwln  v.  United  States  (U. 
S.)  37  Fed.  470,  475,  2  L,  R.  A.  229  (citing  7 
Bac.  Abr.  316  [L]). 

A  "deputy,"  as  defined  by  Bouvler,  is  one 
authorized  by  an  officer  to  exercise  the  office 
or  right  which  the  officer  possesses  for  and 
in  the  place  of  the  latter.  Comyn's  Dig. 
tit.  "Officer"  (D,  3),  says:  "It  is  said  that 
a  deputy  has  power  to  do  every  act  which 
his  principal  might  do,  but  that  a  deputy 
cannot  make  a  deputy,  as  this  imports  an 
assignment  of  all  his  authority,  which  Is 
not  assignable."  In  Bacon's  Abridgment,  "Of- 
ficer" (L),  it  is  laid  down  "that  offices  of 


inheritance  fbr  years,  and  those  which    re- 
quire a  superlntendency,  and  no  particular 
skill,  may  regularly  be  exercised  by  deipntles. 
Thus,  a  sheriff,  though  he  is  an  officer,  made 
by  the  King's  letters  patent,  and  thonirlx   it 
be  not  said  that  he  may  execute  his  office 
per  se  vel  suffidentum  deputatum  sunm,  yet 
he  may  make  a  deputy,  which  is  an  under- 
sheriff,  against  whom  action  may  be  brouirlit 
by  the  parties  aggrieved."    A  Judicial  ofiScer 
cannot  make  a  deputy  unless  he   hath    a 
clause  in  his  patent  to  enable  him,  becanae 
his  judgment  is  relied  on  in  matters  relat- 
ing to  his  office  which  might  be  the  reason 
of  the  making  of  the  grant  to  him;  neitber 
can  a   municipal  officer  depute  one  in   his 
I  stead  if  the  office  be  to  be  performed  by 
I  him  in  person,  but  when  nothing  is  required 
j  but  the  superlntendency  In  the  office  he  may 
i  make  a  deputy.    Bouvler  says  that  In  gen- 
I  eral  "municipal  officers  cannot  appoint  dep- 
;  utles  unless  the  office  is  to  be  exercised  by 
the  municipal   officer  in  person."    Wllling:- 
ham  V.  State.  21  Fla.  761.  776. 

A  deputy  is  an  assistant  to  an  officer, 
and  he  must  be  one  whose  acts  are  of  equal 
force  with  that  of  the  officer  himself.  The 
deputy  must  act  in  pursuance  of  law,  per- 
form official  functions,  and  take  oaths  be- 
fore acting.  Opinion  of  Justices,  12  Fla.  651, 
652;  People  v.  Barker,  85  N.  T.  Supp.  727, 
729,  14  Misc.  Rep.  360. 

A  deputy  is  a  clerk  with  all  the  powers 
of  the  principal.  An  assistant  does  not  mean 
a  deputy.  Clerks  and  other  public  officers 
have  assistants  who  are  not  deputies.  (Per 
Bibb,  J.)  A  deputy  is  an  assistant,  and 
there  may  be  other  assistants  who  are  not 
deputies.  "Assistant"  Is  a  more  compre- 
hensive word  than  "deputy,*.'  and  includes 
those  who  aid  the  principal,  whether  sworn 
or  not,  while  "deputy"  embraces  only  the 
sworn   class.     (Per    Mills,    J.,    dissenting.) 

I  Ellison  V.  Stevenson,  22  Ky.  (6  T.  B.  Mon.) 

I  271,  276,  279. 

I  The  word  "deputy,"  in  Ck>nst  art  11,  | 
1 8%,  relating  to  officers,  includes  employes 
and  all  the  subordinates  of  the  county  offi- 
cers. Thus  the  copyist  in  a  recorder's  office 
is  a  deputy,  and  may  be  appointed  without 
examination  by  the  civil  service  commission 
of  the  city  and  county  of  San  Francisco. 
Gamett  r.  Brooks.  69  Pac.  298,  299,  136 
Gal.  585. 

By  the  public  officers'  law  it  is  provided 
that  every  deputy  shall  be  appointed  by  his 
principal,  etc.  If  there  is  but  one  deputy, 
he  shall,  unless  otherwise  prescribed  by  law, 
possess  the  powers  and  perform  the  duties 
of  his  principal  during  the  absence  or  in- 
ability to  act  of  his  principal,  or  during  a 
vacancy  in  his  principal's  office.  The  func- 
tion of  a  deputy  possessing  the  powers,  as 
he  does,  to  act  as  if  he  were  the  actual  in- 
cumbent of  his  principal's  office  implies  a 
correlative  duty  and  right  on  the  part  of 
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^e  principal  to  exercise  an  unfettered  per- 
sonal selection  in  the  appointment  of  snch 
subordinate,  and  also  a  corresponding  free- 
dom In  exercising  the  power  of  removal, 
&od  such  is  its  meaning  when  used  In  stat* 
ute  providing  that  the  act  relating  to  re- 
nioval  of  honorably  discharged  veterans  from 
office  shall  not  apply  to  any  private  secre- 
cy, chief  clerk,  or  deputy.  Within  this 
meaning,  a  deputy  tax  commissioner,  whose 
"Qties  are  prescribed  by  the  statute,  and  for 
the  performance  of  which  he  is  responsible  to 
the  public,  and  which,  while  performed  under 
the  direction  of  the  commissioners,  do  in  any 
way  interfere  with  the  duties  of  the  commis- 
sioners themselves,  is  not  a  deputy.  People 
V.  Barker,  85  N.  Y.  Supp.  727,  729,  14  Misc. 
Rep.  360. 

Civil  Service  Law  (Laws  1902,  p.  805,  c. 
270,  §  21)  provides  that  no  person  holding  a 
position  by  appointment  in  the  state  or  city, 
who  shall  have  served  the  term  required  by 
law  in  the  voluntary  fire  department  of  a 
city,  shall  be  removed  except  for  incompeten- 
cy or  misconduct  shown  after  a  hearing  on 
due  notice,  and  that  nothing  in  the  section 
shall  apply  to  the  position  of  "deputy"  of  any 
official  or  department.  Held,  that  the  word 
"deputy/*  as  used  in  the  exception  of  the 
statute,  referred  to  persons  holding  a  strictly 
confidential  relation  to  the  appointing  power, 
and  did  not  apply  to  or  Include  a  deputy  tax 
commissioner  in  the  department  of  taxes  or 
assessments  in  the  dty  of  New  York,  who 
was  a  veteran  fireman,  so  as  to  authorize  his 
removal  without  a  compliance  with  such  sec- 
tion. People  V.  Wells,  83  N.  Y.  Supp.  789, 
790,  86  App.  Div.  270. 

The  office  of  assistant  derk  of  the  dty 
is  provided  for  in  the  charter,  and  he  is  ex- 
pressly given  all  the  powers,  duties,  and  re- 
sponsibilities of  his  prindpal,  except  that  by 
Implication,  at  least,  he  cannot  certify  to  or 
affix  the  corporate  seal  to  copies  of  the  flies 
and  transcripts  of  records.  His  appointment 
by  the  clerk  must  be  confirmed  by  the  coun- 
cil, which  also  determines  his  salary,  and  he 
may  be  required  to  give  a  bond  for  the  faith- 
ful performance  of  his  duties,  and  is  respon- 
sthle  to  the  municipality  for  their  proper  per^ 
formance.  He  is  in  fact  a  deputy,  although 
officially  styled  "assistant  clerk."  Kelly  v. 
City  of  Minneapolis,  79  N.  W.  663,  654,  77 
Minn.  78. 

As  offloera. 

See  "Oflacer.** 

DEPUTY  OIiEBK. 

As  clerk,  see  "Clerk.** 

DEPUTY  CONSTABLE. 

A  "deputy  constable"  possesses  the  whole 
power  ot  hia  prindpal,  and  of  right  acts  in 


his  name.    Simpson  v.  Morris  (Pa*)  8  Teates, 
104,  107. 

DEPUTT  CONSTJXi. 

"Deputy  consul"  and  ••consular  agent," 
when  used  in  the  title  relating  to  diplomatic 
and  consular  officers,  shall  be  deemed  to  de- 
note consular  officers  subordinate  to  such 
principals,  exercising  the  powers  and  per- 
forming the  duties  within  the  limits  of  their 
consulates  or  commercial  agencies  respective- 
ly, the  former  at  the  same  ports  or  places, 
and  the  latter  at  ports  or  places  different 
from  those  at  which  such  principals  are  locat- 
ed respectively.  U.  S.  Comp.  St  1901,  p. 
1160. 

DEPUTT  P08TBCA8TEB* 

The  term  "deputy  postmaster"  In  Const 
art  2,  f  9,  providing  that  no  person  shall  hold 
more  than  one  lucrative  office  at  the  same 
time,  but  the  office  of  deputy  postmaster, 
when  the  compensation  shall  not  exceed  nine- 
ty dollars  per  annum,  shall  not  be  deemed  lu- 
crative, applies  to  the  office  of  postmaster 
as  not  designated.  Bishop  v.  State,  48  N.  E. 
1038,  1039,  149  Ihd.  223,  89  L.  R.  A.  278,  63 
Am.  St  Rep.  270. 

DEPUTT  SHERIFF. 

A  deputy  sheriff  is  an  officer  within  the 
meaning  of  the  law  punishing  the  embezzle- 
ment of  public  money.  State  v.  Brooks,  42 
Tex.  62,  66. 

A  deputy  sheriff  is  one  appointed  to  act 
for  the  sheriff,  and  not  In  his  own  name,  per- 
son, or  right  He  cannot  legally  act,  as  in 
serving  an  execution,  in  his  own  name,  but 
such  acts  must  be  in  the  name  and  by  the 
authority  of  the  sheriff,  in  whose  stead  he 
acts.  He  is  the  deputy  of  the  sheriff,  and  not 
of  the  office  of  sheriff,  as  distinct  from  the 
person  holding  the  office.  Wilson  t.  Rus- 
sell, 81  N.  W.  646,  4  Dak.  87a 

Deputy  sheriffs  are  of  two  kinds:  (a) 
A  general  deputy,  or  undersherlff,  who,  by 
virtue  of  his  appointment,  has  authority  to 
execute  all  the  ordinary  duties  of  the  office 
of  sheriff  (Com.  Dig.  tit  "Viscount,"  642.  B. 
1);  one  who  executes  process  without  special 
authority  from  the  sheriff,  and  may  even 
delegate  authority  in  the  name  of  the  sheriff 
or  its  execution  to  a  special  deputy,  (b)  A 
special  deputy,  who  is  an  officer  pro  hac  vice, 
to  execute  a  particular  writ  on  some  certain 
occasion,  but  acts  under  a  specific  and  not  a 
general  appointment  and  authority.  Allen  v. 
Smith,  12  N.  J.  Law  (7  Halst.)  159,  162. 

The  deputy  is  an  officer  coeval  hi  point  of 
antlQuity  with  the  sheriff.  The  creation  of 
deputies  arise  from  an  impossibility  of  the 
sheriff's  performing  all  the  duties  of  his  of- 
fice in  person.  The  powers  of  the  deputy 
have  consequently  heea  ascertained  at  an 
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early  date.  Tbe  general  criterion  by  which 
to  test  hlg  authority  is  declared  in  the  case 
»f  Levett  V.  Farrar,  Cro.  Ellz.  294,  in  which 
the  court  said  that  if  a  writ  be  directed  to 
the  sheriff  by  the  name  of  his  office,  and  not 
by  a  particular  name,  and  doth  not  expressly 
coDQimand  him  to  execute  it  in  person,  the 
undersheriff  may  execute  it  Tillotson  y. 
Gheetham  (N.  T.)  2  Johns.  63,  70. 

BEPVTY  STATE  CONSTABLE. 

The  phrase  "deputy  state  constable"  is 
equiyalent  to  the  phrase  "deputy  consul  of 
the  commonwealth,"  which  is  the  designation 
used  In  the  statutes.  Commonwealth  y.  In- 
toxicating Liquors,  97  Mass.  63,  66. 

DEPUTY  TO  CONGRESS. 

Baldwin,  J.,  in  his  opinion  in  the  case  of 
Cherokee  Nation  y.  Georgia,  considers  that  the 
words  "deputy  to  Congress,"  occurring  in  the 
twelfth  article  of  the  Hopewell  treaty  with 
the  Indians,  proyiding  that  the  Indians  should 
haye  a  right  to  send  a  "deputy  of  their  choice 
•  •  •  to  Congress,"  might  mean  either 
a  person  haying  a  right  to  sit  in  that  body, 
since  at  that  time  It  was  composed  of  dele- 
gates or  deputies  from  the  states,  or  it  might 
mean  an  agent  or  minister.  In  either  eyent, 
he  could  not  represent  an  independent  or  for- 
eign nation;  for  if  he  sat  in  Congress  as  the 
deputy  from  any  state  it  must  be  one  haying 
a  political  connection  with  the  confederacy; 
if  as  a  diplomatic  agent,  it  could  not  be  as 
an  agent  of  an  independent  nation,  for  all 
such  have  an  unquestioned  right  to  send 
such  agents  when  and  where  they  please. 
Cherokee  Nation  y.  Georgia,  80  U.  S.  (5  Pet) 
1,  38,  8  L.  Ed.  25. 

DEPUTT  TBEASITBER. 

Money  was  deposited  in  a  bank  In  the 
name  of  "A.,  deputy  treasurer."  Held,  that 
the  words  "deputy  treasurer,"  in  such  con- 
nection, had  the  same  Import  as  the  word 
"agent,"  and  was  merely  an  acknowledgment 
by  A.  that  he  held  the  money  for  some  one 
else,  and  the  person  for  whom  he  held  the 
money  not  being  dlyulged,  as  between  the 
bank  and  A.,  the  money  belonged  to  A.,  and 
It  was  not  entitled  to  Justify  a  refusal  to 
pay  A.*8  checks  on  that  ground  alone.  Citi- 
zens' Nat  Bank  y.  Alexander,  14  Atl.  402, 
404,  120  Pa.  476.  See,  also,  Patterson  y. 
Marine  Nat  Bank,  18  AU.  632,  130  Pa.  419, 
17  Am.  St  Rep.  77a 
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DEPUTY      UNITED 
SHALL. 

As  United  States  officer,   see  "United 
l^tea  Officer." 

DERANGE. 

The  term  "deranged,"  as  applied  to  per* 
sons,  includes  all  forms  of  mental  unsound- 


ness, except  the  natural  bom  idiot     Hlett 
y.  Shull,  15  &  B.  146,  147,  86  W.  Ya.  563. 

DERELICT. 

See  "Quasi  Derelict** 

A  "derelict**  is  defined  by  Judge  Story  to 
be  a  "boat  or  yessel  found  deserted  or  aban' 
doned  on  the  seas,  whether  it  arose  from 
accident  or  necessity  or  yoluntary  derelic- 
tion.** The  Hyderabad  (U.  S.)  11  Fed.  740, 
754;  Rowe  y.  The  Brig  (U.  S.)  20  Fed.  Cas. 
1281,  1282;  Montgomery  y.  The  T.  P.  Leatli- 
ers  (U.  S.)  17  Fed.  Gas.  641,  643. 

The  term  "derelict**  is  used  In  the  marl- 
time  law  to  designate  a  yessel  found  entirely 
deserted  or  abandoned  at  sea.  Byans  y.  The 
Charles  (U.  S.)  8  Fed.  Cas.  838. 

Derelicts  are  boats  or  other  yessels  for- 
saken or  found  on  the  seas,  without  any  per- 
son in  them.  The  Fairfield  (U.  S.)  30  Fed.  700, 
701;  Montgomery  y.  The  T.  P.  Leathers  (tJ. 
S.)  17  Fed,  Cas.  641,  642;  Flinn  y.  The  Lean- 
der  (U.  S.)  9  Fed.  Cas.  275;  Baker  y.  Hoa^, 
7  N.  Y.  (3  Seld.)  555,  559,  59  Am.  Dec.  431. 

A  derelict  is  a  ship  wrecked  at  sea  which 
has  been  abandoned  by  the  crew,  without 
hope  of  recovery  or  intention  on  their  part 
to  return.  Cromwell  y.  The  Island  City,  66 
U.  S.  a  Black)  121, 128, 17  U  Ed.  70;  Rowe  y. 
The  Brig  (U.  S.)  20  Fed.  Cas.  1281,  1282; 
Cromwell  y.  The  Island  City  (U.  S.)  6  Fed. 
Cas.  859,  860;  Tyson  y.  Prior  (U.  S.)  24  Fed. 
Cas.  489;  The  Aquila,  1  C.  Rob.  37,  41; 
The  Ann  L.  Lockwood  (U.  S.)  37  Fed.  233, 
237;  The  B.  O.  Terry  (U.  S.)  9  Fed.  920; 
The  Emulous  (U.  S.)  8  Fed.  Cas.  705,  707. 
A  temporary  abandonment  for  the  purpose 
of  proyiding  more  effectual  means  of  saying 
it  does  not  constitute  a  derelict  For  this 
purpose  the  abandonment  must  be  final,  with- 
out the  intention  of  returning  and  resuming 
possession.  Lewis  y.  The  Elizabeth  and 
Jane  (U.  S.)  16  Fed.  Cas.  478,  479.  If  the 
boat  Is  simply  abandoned  by  the  crew  tem- 
porarily for  the  purpose  of  obtaining  assist- 
ance and  returning,  it  is  no  derelict  Crom- 
well y.  The  Island  City,  66  U.  S.  (1  Black) 
121,  128,  17  li.  Ed.  70;  Rowe  y.  The  Brtg  (U. 
8.)  20  Fed.  Cas.  1281,  1282. 

In  maritime  law  the  abandonment  of  a 
steamboat  by  the  master  to  the  care  and  pro- 
tection of  the  master  and  crew  of  another 
steamboat  for  the  purpose  of  procuring  as- 
sistance and  safety,  is  not  a  case  of  derelict 
Montgomery  y.  The  T.  P.  Leathers  (U.  S.)  17 
Fed.  Cas.  640,  642. 

When  a  yessel  is  found  at  sea  deserted, 
abandoned  by  the  master,  without  intention 
of  returning  and  resuming  the  yessel,  it  is, 
in  the  sense  of  the  law,  "derelict**  and  the 
finder  who  takes  possession  with  the  inten- 
tion of  saying  her  gains  a  right  of  possession, 
which  he  can  maintain  against  the  true  own- 
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er.  The  owner  does  not  renounce  kls  rigbt  to 
the  property,  and  this  is  not  presumed  to  be 
his  Intention,  and  the  finder  does  not  acquire 
the  property,  hut  the  owner  does  abandon 
temporarily  his  right  of  possession,  which  Is 
transferred  to  the  finder,  who  becomes  bound 
to  preserre  the  property  in  good  faith,  and 
to  bring  It  to  a  place  of  safety  for  the  own- 
er's use,  and  he  acquires  the  right  to  be  paid 
for  his  services  a  reasonable  and  proper  com- 
pensation out  of  the  property  itself.  The 
Bee  (U.  B.)  8  Fed.  Cas.  41.  44. 

A  derelict  Is  a  wreck  which  has  been 
abandoned  by  all  parties;  generally  applied 
to  shipping.  Gk>ods  cannot  be  taken  and  ti- 
tle therein  acquired  by  finding  as  derelict, 
while  they  are  floating  In  the  water,  haying 
escaped  from  the  custody  of  the  crew  of  the 
wrecked  steamer,  with  full  knowledge  on 
their  part,  unless  they  have  been  absolutely 
abandoned,  such  goods  being  still  in  the  con- 
structiye  possession  of  the  owner  of  the  yes- 
sel,  in  the  same  manner  as  goods  In  a  house 
which  Is  on  flre,  and  which  has  not  been 
abandoned  because  of  the  peril.  United 
States  y.  Stone  (U.  S.)  8  Fed.  232,  243. 

A  yessel  loaded  with  a  cargo  of  slayes, 
who  reyolt  and  throw  the  crew  oyerboard, 
is  a  derelict  Flinn  y.  The  Leander  (U.  S.)  9 
Fed.  Gas.  275. 

A  bark  which  has  broken  from  her  anch- 
orage in  the  arm  of  the  sea,  drifted  on  a 
rock  beach  in  a  heayy  storm,  made  fast  to 
trees  by  the  captain  and  crew,  filling  with 
water  during  the  night,  deserted  the  next  day 
by  all  hands,  who  took  with  them  the  ship's 
papers,  compasses,  side  lights,  and  their  per- 
sonal effects,  and  then  goes  adrift  again  some 
days  later,  and  is  found  drifting  14  miles 
from  her  anchorage,  with  no  one  on  board, 
is  a  derelict  The  Canada  (17.  S.)  92  Fed. 
196»  19& 

OEREUOnOH. 

See  "Presumed  Dereliction.** 

As  abaadoiuBLeat  of  soods. 

Dereliction  by  the  dyll  law  Is  the  yolus- 
tary  abandonment  of  goods  by  the  owner, 
without  the  hope  or  purpose  of  returning  to 
the  possession.  Jones'  Adm'rs  y.  Munn,  12 
6a.  469,  478  (citing  1  Bro.  (31y.  Law,  239; 
Wood's  Oiy.  Law,  166). 

Dereliction  or  renunciation  of  property 
requires  both  the  intention  to  abandon  and 
external  action.  Thus  the  casting  oyerboard 
of  articles  in  a  tempest  to  lighten  the  ship 
is  not  dereliction,  as  there  is  no  intention  of 
abandoning  the  property  in  case  of  salyage, 
nor  does  the  mere  Intention  of  abandonment 
constitute  dereliction  without  a  throwing 
awny  or  some  external  act  Liyermore  y. 
White,  74  Me.  462,  456,  43  Am.  Rep.  600. 


As  lead  gained  f  roat  sea* 

Dereliction  is  land  gained  flrom  the  sea 
when  the  sea  shrinks  back  below  the  usual 
high-water  mark.  Linthlcum  y.  C3oan,  2  Atl. 
826,  827,  828,  64  Md.  430,  54  Am.  Rep.  775. 

Dereliction  is  a  rescission  of  the  waters 
of  the  sea,  a  naylgable  river,  or  other  stream, 
by  which  land  that  was  before  covered  with 
water  is  left  dry.  In  such  case,  if  the  altera- 
tion takes  place  suddenly  and  insensibly,  the 
ownership  remains  according  to  former 
bounds,  or,  if  it  is  gradual  and  imperceptible, 
the  dereliction  or  dry  land  belongs  to  the 
riparian  owner  through  whose  shore  or  bank 
the  water  has  receded.  Warren  y.  Cham- 
bers, 25  Ark.  120,  121,  91  Am.  Dec.  538,  4  Am. 
Rep.  23. 

Dereliction  or  reliction  Is  land  added  to 
a  front  tract  by  the  permanent  uncovering  of 
the  waters;  the  laying  bare  of  the  bottom,  by 
the  retirement  of  the  waters,  as  contradis- 
tinguished from  a  filling  up  of  the  bottom  by 
deposits  causing  the  waters  to  recede.  Der^ 
eliction,  as  used  In  the  English  law,  meant 
when  the  sea  shrank  back  below  the  usual 
water  mark,  and  remained  there.  In  those 
cases  the  law  is  held  to  be  that,  if  this  be  by 
little  and  little,  it  should  go  to  the  owner  of 
the  land  adjoining.  It  is  recognized  by  the 
Louisiana  law  as  a  mode  of  acquiring  prop- 
erty, but  the  mere  temporary  subsidence  of 
the  waters  occasioned  by  the  seasons,  com 
ing  in  the  winter  and  staying  to  the  spring, 
going  in  the  summer  and  gone  in  the  autumn 
does  not  constitute  dereliction  in  the  sense 
of  an  addition  to  the  contiguous  land,  sus- 
ceptible of  private  rights  as  riparian  rights. 
Sapp  V.  Frazier,  26  South.  378,  380,  51  La. 
Ann.  1718»  72  Am.  St  Rep.  493. 
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In  the  compact  between  Virginia  and 
Kentucky  in  reference  to  lands  ceded  ts 
Kentucky,  providing  that  all  private  rights 
and  interests  of  land  within  the  said  district 
"derived  from  the  laws  of  Virginia  prior  to 
such  separation,'*  shall  remain  valid  and  se- 
cure under  the  laws  of  the  proposed  state, 
and  shall  be  determined  by  the  laws  now  ex- 
isting in  this  state,  such  phrase  "appears  to 
have  been  employed  to  express  the  direct  and 
immediate  concessions  and  sales  by  the 
state."  Beard  y.  Smith,  22  Ky.  (6  T.  B.  Mon.) 
430,  437. 

In  Rev.  St  f  2364,  providing  that  on  judg- 
ment for  divorce  the  court  may  divide  the 
estate,  both  real  and  personal,  of  the  hus- 
band, and  so  much  of  the  estate  of  the  wife 
as  shall  have  been  "derived  from  the  hus- 
band," the  words  **property  derived  from  the 
husband"  refer  not  only  to  property  directly 
transferred  from  him  to  her,  but  also  such  as 
was  substantially  derived,  mediately  or  Im- 
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mediately,  from  the  hoslmnd.    Gallagher  t. 
Gallagher,  61  N.  W.  1104,  1106,  89  W1&  461. 

DEROGATION  OF  COMMON  RIGHT. 

A  statute  iB  in  derogation  of  common 
right  which  Imposes  special  burdens  upon  in- 
dividuals or  upon  one  class  of  the  community 
not  shared  by  others.  Barber  Asphalt  Pav. 
Co.  V.  Watt,  26  South,  70^  72,  61  La.  Ann. 
1345. 

DESCEND. 

See  "Estate  Descended.*^ 

The  words  "descend,"  inherit**  and  ••in- 
heritance," in  the  statutes  of  the  state  in  ref- 
erence to  the  estates  of  decedents,  ordinarily 
relate  to  real  estate;  but  while  this  is  true, 
it  is  in  the  power  of  the  Legislature  to  give 
them  a  different  inflection  and  expand  their 
meaning.  The  words  ''descend,"  "inherit," 
and  "inheritance,"  in  their  broad  meaning, 
are  frequently  applied  to  personal  property. 
Rountree  ▼.  Pursell,  89  N.  B.  747,  749,  11  Ind. 
App.  522. 

As  aseend. 

The  word  "descend"  means  ordinarily  to 
go  down,  but  in  the  law  relating  to  the  devo- 
lution of  property  rights  "descend"  may 
mean  "ascend,"  as  "descending  in  the  as- 
cending line."  Rountree  v.  Pursell,  89  N.  B. 
747,  749,  11  Ind.  App.  522. 

As  go  to. 

The  word  ''descend,"  in  a  will  devising 
testator's  property  to  certain  persons,  but,  if 
be  left  no  child  or  children,  then  directing 
that  the  property  was  to  descend  to  others, 
was  construed  to  have  been  used  in  the 
sense  of  the  words  "go  to."  Brooks  v.  Kip, 
35  Atl.  658,  660,  54  N.  J.  Eq.  462;  Stratton  v. 
McKinne  (Tenn.)  62  S.  W.  636,  640;  Borgner 
V.  Brown,  33  N.  E.  92,  94,  133  Ind.  391. 

"Descend,"  as  used  In  an  antenuptial 
contract  providing  that  certain  property  shall 
remain  in  the  wife,  but  if  there  be  issue  of 
the  marriage  then  said  property  shall  de- 
scend to  such  child  or  children,  share  and 
share  alike,  according  to  the  law  of  the  state 
of  Tennessee,  is  not  used  in  its  technical 
sense,  but  means  shall  "go  to"  or  "be  vested" 
in  such  child  or  children,  share  and  share 
alike,  or  equally,  as  is  provided  in  the  laws 
of  Tennessee  in  cases  of  descent  or  distri- 
bution. Aydlett  v.  Swope  (Tenn.)  17  S.  W. 
208,  209. 

As  pass  by  devise. 

V.   S.   2613,  provides  that  the   probate 
court  may  appoint  trustees  in  cases  not  oth- 1 
erwlse  provided  for,  when  the  use  of  prop-  j 
erty,  real  or  personal,  descends  to  a  person 
for  lifft.    la  construing  the  word  "descends"  j 


in  this  statute^  the  court  obserres  that  It  l» 
a  canon  of  con8tructi0n  that  every  word  of 
the  statute  must  be  given  effect,  if  possible, 
and  that  if  words,  taken  in  their  technical 
sense,  would  make  a  statute  inoperative  in 
whole  or  in  part,  they  will  be  taken  in  tlieir 
popular  sense.  In  view  of  this  rule,  it  is  held 
that  the  word  "descends"  as  used  in  the  stat- 
ute includes  estates  for  life  which  pass  by 
devise,  and  is  not  limited  to  those  passing  by 
operation  of  law  on  the  death  of  the  ances- 
tor ihtestate.  Mitchell  v.  Blanchard,  47  AlU. 
98,  99.  72  Vt.  85. 

"Descend,"  as  used  in  a  will  providing 
that  after  the  death  of  testator's  children, 
the  trust  created  by  the  will  should  cease  and 
determine,  and  the  several  tracts  or  parcels 
of  land  and  premises  should  go  and  descend, 
freed  and  discharged  from  all  trusts,  to  the 
respective  right  heirs  of  his  children  in  fee 
simple,  does  not  express  descent  in  the  legal 
sen^e,  but  devolution  by  force  of  the  devise. 
It  is  the  same  as  if  testator  had  said  "go 
down  to  the  children."  Ballentine  v.  Wood, 
9  Atl.  582,  585,  42  N.  J.  Bq.  (15  Stew.)  552. 

Testator's  will  provided  "the  share  of 
my  property  received  by  J.,  he  may  have  and 
use  the  profits  from  during  his  natural  life, 
and  at  Ills  death  descend  to  his  children.*' 
Held,  that  the  word  "descend"  was  used  in 
the  sense  of  "go"  or  "belong"  to.  and  at  the 
death  of  J.  such  children  took  the  estate  by 
virtue  of  the  will.  Tate  v.  Townsend,  61 
Miss.  316.  819. 

Testator  bequeathed  a  sum  of  money,  a 
slave,  and  other  chattels  to  his  wife,  to  hold 
during  her  natural  life,  and  at  her  death  to 
descend  to  her  granddaug liter.  Ileld.  that 
the  term  "descend"  thus  used  in  the  will  was 
legatory,  and  meant  that  the  granddaughter 
took  a  vested  remainder,  and  not  a  contin- 
gent interest  as  successor  to  the  wife.  Tlm- 
berlake  v.  Parish's  Elx'r,  85  Ky.  (5  Dana)  845. 
347. 

As  pass  hy  operation  of  law. 

The  word  "descend"  ordinarily  defines 
the  vesting  of  the  estate  by  operation  of  law 
in  the  heirs  immediately  upon  the  death  of 
the  ancestor.  Potts  v.  Kline,  34  Atl.  191,  192. 
174  Pa.  513. 

Testator's  will,  after  devising  the  resi- 
due of  his  real  estate  to  his  daughters,  and 
the  survivors  of  them,  until  death  or  mar- 
riage, provided  as  follows:  "After  the  mar- 
riage or  death  of  my  surviving  daughters,  the 
estate  herein  devised  shall  descend  to  those 
persons  who  will  then  be  entitled  to  take  the 
same  as  my  heirs."  Held,  that  the  word  "de- 
scend" denoted  the  vesting  of  the  estate  by 
operation  of  law  In  the  heirs  immediately  on 
the  death  of  the  ancestor,  and  manifested 
the  intention  of  the  testator  to  have  been 
that,  after  the  particular  estates  which  he 
had  given  should  have  failed,  the  law  should 
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take  Its  course,  and  his  estate  go  to  Ms 
heirs  as  if  he  had  made  no  further  dispoai- 
tion.  Dove  ▼.  Torr,  128  Mass.  38,  40  (citing 
Bollock  T.  Downes,  9  H.  L.  Gas.  1;  Morti- 
mer V.  Slater,  7  Ch.  Dlv.  322;  Mortimore  t. 
Mortimore,  4  App.  Cas.  448). 

''Descend,"  as  used  in  a  will  giving  prop- 
erty to  a  certain  person  to  descend  to  his  fe- 
male children  and  grandchildren  and  to  their 
heirs  forever,  does  not  operate  to  work  a  "de- 
scent" in  the  legal  strict  sense  of  the  term, 
as  inheritance  is  through  operation  of  law. 
Its  employment,  therefore,  no  other  meaning 
beiDg  apparent,  is  to  be  taken  as  indicating 
the  desire  of  testator  that  his  property  shall 
follow  the  same  channel  into  which  the  law 
would  direct  it  The  devise  can  only  mean 
tbat  the  grandchildren  ouly  whose  parents 
are  dead  shall  take  with  the  living  children, 
for  only  in  case  of  the  death  of  its  parent 
can  the  grandchild  become  the  heir  at  law  of 
its  grandfather,  and  take  from  him  by  de- 
scent Property  cannot  descend  from  a 
grandparent  to  a  grandchild  whose  parents 
are  living.    Halstead  v.  Hall,  60  Md.  209,  211. 

A  will  directing  that  after  a  certain 
time  fixed,  the  estate  devised  should  *'de^ 
sceDd"  to  those  persons  who  may  then  be 
entitled  to  take  the  same  as  the  testator's 
heirs,  meant  that*  at  that  stage  the  law 
should  take  its  course  and  the  estate  go  to 
the  testator's  heirs  as  if  he  had  made  no  fur- 
ther disposition,  since  the  word  "descend"  or- 
dinarily denotes  the  vesting  of  the  estate  of 
the  deceased  person,  by  operation  of  law,  im- 
mediately on  the  death  of  the  ancestor. 
Wood  v.  Bullard,  25  N.  B.  67,  71,  151  Mass. 
324,  7  Ia  R.  A.  304. 

"Descend,"  as  used  in  a  will  devising 
testator's  real  estate,  and  bequeathing  his 
personal  property  in  trust  for  his  wife  for 
life,  and  directing  a  division  among  his 
heirs  on  her  death,  except  the  share  which 
would  by  law  descend  to  his  daughter,  is  to 
be  construed  to  mean  to  pass  or  to  be  trans- 
ferred. Chllds  T.  Bussell,  52  Mass.  (11 
Mete)  16,  21. 

"Descend,"  as  used  in  the  expression 
in  a  will  providing  that  at  "her  death  the 
same  to  descend  to  such  of  her  children  as 
were  then  living."  refers  to  the  course  the 
property  would  take  by  descent.  Harrington 
V.  Gibson,  60  S.  W.  915,  916,  109  Ky.  752. 

The  word  "descend"  has  a  well-defined 
meaning  in  law,  as  the  following  definitions 
of  the  word  "descent"  will  show:  ''Descent 
is  what  takes  place  when  land,  or  some  in- 
terest hi  land  or  other  realty,  belonging  to 
a  person,  passes  on  his  death.  Intestate,  to 
8ome  one  related  to  him.  Descent  is  op- 
posed to  what  takes  place  when  land,  on 
the  death  of  a  person,  passes  to  some  one 
else  by  virtue  of  a  gift  or  limitation  to  him 
as  persona  designata."  Rap.  &  L.  Law  Diet 
Again:  "Descent  is  frequently  used  to  dis- 
tinguiaii  th«  vesting  of  title  in  any  one,  by 


mere  operation  of  law,  from  purchase,  which 
may  be  either  devise  or  grant  In  the  for- 
mer case  the  person  is  said  to  take  by  de- 
scent or  as  heir,  while  a  grantee  or  devisee 
is  said  to  take  by  purchase  or  as  a  purchas- 
er." Abbott  Law  Diet  The  above  defini- 
tions of  the  word  "descent"  clearly  estab- 
lish that  when  the  statute  declares  that  in 
case  the  adopted  child  dies  without  issue  the 
property  shall  descend,  not  to  his  next  of 
kin,  but  to  that  of  the  adopting  parent  it 
means  that  in  case  the  adopted  child  dies 
intestate  it  should  so  descend,  for  otherwise 
it  would  pass  by  devise,  and  could  not  de- 
scend. Spangenberg  v.  Guiney,  3  Ohio  Dec. 
1G3,  165,  2  Ohio  N.  P.  39. 

As  a  word  of  iiilieritane*. 

"Descend,"  as  used  in  a  clause  of  the 
will  declaring  that  one-half  of  the  estate 
shall  descend  to  E.'s  heirs  and  assigns,  and 
the  other  half  to  descend  to  G.'s  heirs  and 
assigns,  must  be  construed  as  a  word  of  in- 
heritance, vesting  in  the  first  taker  as  a  fee, 
since,  if  it  be  constnied  that  B.  and  G.  were 
simply  to  take  life  estates,  there  would 
be  nothing  to  descend  to  their  heirs.  Also 
the  use  of  the  word  "assigns"  in  this  con- 
nection lends  force  to  this  construction,  for 
it  contemplates  that  E.  and  G.  might  have 
the  right  to  transfer  the  property.  In  re 
Browning,  16  AU.  717,  718,  16  R,  I.  441,  8 
L.  R.  A,  209. 

A  will  directed  that  deceased's  execu- 
tor invest  a  sum  of  money  in  real  estate  for 
M.  W.,  and  that  the  title  to  the  same  be 
made  to  her,  with  the  restriction  that  she 
should  not  have  power  to  sell  or  incumber 
the  same  in  any  way,  but  might  rent,  use, 
or  occupy  the  same,  and  on  her  death  it 
was  to  "descend  to  her  heirs";  and  further 
provided  that  an  annuity  should  be  given 
to  one  of  the  brothers  of  the  testator  until 
July  1,  1882,  or  to  his  wife  in  the  event 
of  his  death,  and  directed  that  at  the  time 
named  $5,000  should  be  invested  for  their 
benefit,  and  after  their  death  "the  said  $5,- 
000  is  to  be  paid  to  the  children  of  my  said 
brother  Henry,  share  and  share  alike.  If 
my  said  brother  H.  and  his  wife  both  die 
before  the  1st  day  of  July,  1882,  the  said 
$5,000  is  not  to  be  paid  until  the  said  Ist 
day  of  July.  1882,  at  which  time,  if  they 
are  both  dead,  the  said  children  shall  be  en- 
titled to  the  same."  Held  that  construing 
both  clauses  of  the  will  together,  "descend 
to  her  heh-s,"  used  in  the  clause  first  quoted, 
is  not  employed  by  way  of  words  of  pur- 
chase, or  to  express  a  devise,  but  merely  to 
express  the  idea  that  the  testator  expected 
and  intended  his  bounty  would,  upon  M. 
W.'s  death,  pass  by  descent  to  her  heirs. 
Wedekind  v,  EUillenberg,  10  S.  W.  368,  371, 
88  Ky.  114. 

The  word  "descend"  is  inapplicable  to 
any  estate  less  than  a  fee.  Johnson  y.  Mor- 
ton, 10  Pa«  (10  Ban)  245,  248. 
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As  A  word  of  puroluuio. 

The  word  ''descend,"  as  used  In  a  deed 
'conveyixig  property  to  another  for  and  dur- 
ing her  natural  life,  and  to  descend  to  her 
heirs  in  equal  portions,  means  to  pass  from 
the  grantee  to  her  heirs,  and  la  of  the  same 
effect  as  if  the  deed  read  "to  her  during  her 
natural  life,  and  to  her  heirs."  Taney  t. 
Fahnley,  25  N.  B.  882,  126  Ind.  88. 

"Descend"  has  heen  held  to  mean  the 
same  as  "to  go  to,"  and«  as  used  in  the 
habendum  clause  of  a  deed  providing  that 
the  land  shall  descend  to  W.  on  the  death 
of  the  first  takers,  is  a  word  of  purchase  and 
not  of  limitation,  and  does  not  show  that 
it  was  the  intention  to  vest  the  first  takers 
with  the  fee,  in  the  face  of  the  express 
statement  that  they  are  to  take  only  a  life 
estate.  Doren  v.  Gillum,  35  N.  E.  1101,  1102, 
136  Ind.  134. 

Land  was  devised  to  the  testatrix's  two 
nephews  in  common  during  life,  with  the 
provision  that  immediately  after  their  de- 
cease the  same  should  descend  to  their  chil- 
dren in  equal  shares,  or  their  heirs,  yet  so 
that  the  children  of  each  only  divide  the 
share  that  belonged  to  their  father.  Held, 
that  the  use  of  the  term  "descend"  in  such 
devise  did  not  indicate  an  intention  on  the 
part  of  the  testatrix  that  the  children  should 
take  as  heirs  of  their  parents,  and  not  by 
way  of  remainder,  especially  when  taken 
in  connection  with  the  preceding  clause,  by 
which  a  life  estate  was  given  to  two  other 
nephews,  it  being  provided  therein  that  on 
the  death  of  either  life  tenant  the  undivided 
half  belonging  to  the  one  so  dying  should 
?o  to  and  be  enjoyed  in  equal  shares  by  his 
children,  or  to  their  heirs.  Appeal  of  Eeim, 
17  Atl.  463,  464,  125  Pa.  480. 

In  a  clause  of  a  will  providing  that  the 
property  herein  devised  to  my  several  chil- 
dren is  to  remain  their  own  during  their 
natural  lives,  and  to  descend  to  their  bodily 
heirs,  if  any,  the  word  "descend"  is  used  in 
the  sense  of  "going  to,"  and  will  not  be  un- 
derstood to  vest  the  fee  in  the  children,  as 
rendering  the  words  "bodily  heirs"  words  of 
limitation.  Stratton  v.  McKinnle  (Tenn.)  62 
8.  W.  636,  640. 

"Descend,"  as  used  in  the  provisions  of 
a  will  as  follows:  "The  above  named  real 
estate,  one>third  to  descend  to  his  wife  if 
living,  the  remainder  to  go  to  my  children" — 
means  "go,"  and  is  not  a  limitation  on  the 
fee  devised.  Borgner  v.  Brown,  33  N.  B. 
92,  94,  133  Ind.  391. 

DESCENDANT. 

See  "Immediate  Descendants  or  Issue"; 
"Lineal  Descendants." 

"Descendants,"  as  used  in  the  act  of 
1765  directing  that  an  Intestate's  estate  shall 
descend  to  his  children  or  their  descendants, 


if  any,  means  all  legitimate  difldren,  whether 
they  were  bom  in  wedlock,  or  were  made 
legitimate  by  subsequent  marriage  by  their 
parents  and  recognition  according  to  statute. 
Jackson's  Adm'rs  t.  Moore,  88  Ky.  (8  Dana) 
170,  178. 

Within  tile  provision  of  the  Ck>de  that  the 
estate  of  an  illegitimate  dying  intestate  with- 
out children,  husband  or  wife,  or  mother, 
shall  go  equally  to  his  brothers  and  sisters 
by  his  mother,  or  descendants  of  such  broth- 
ers and  sisters,  the  words  "descendants  of 
such  brothers  and  sisters"  mean  legitimate 
descendants  only,  and  will  not  include  ille- 
gitimate ones.  Giles  t.  Wilhoit  (Tenn.)  48 
S.  W.  268,  270. 

The  word  "descendants,"  in  a  will  pro- 
viding that,  if  a  certain  one  of  testator's  sons 
should  leave  no  other  issue  or  descendants 
than  one  son  then  living,  the  former's  power 
of  disposition  should  be  limited  to  a  certain 
sum,  is  not  used  as  a  word  of  purchase,  the 
testator  evidently  having  Imagined  that  the 
word  "issue"  might  be  mistakenly  read  for 
"children,"  and  he  therefore  followed  it  In 
the  disjunctive — "or  descendants."  Appeal 
of  Barry  (Pa.)  10  Atl.  126,  127. 

The  use  in  the  Penal  Code  of  any  word 
expressive  of  relationship,  state,  condition, 
office,  or  trust  of  any  person,  as  the  "parent," 
"child,"  "ascendant,"  "descendant,"  "minor/* 
"infant,"  "ward,"  "guardian,"  or  the  like, 
or  of  the  relative  pronouns  "he"  or  "they," 
in  reference  thereto,  includes  both  males 
and  females.    Pen.  Code  Tex.  1895,  art  22. 

As  children. 

The  word  "descendant,"  as  used  with 
reference  to  persons  taking  the  estate  of  a 
deceased  person,  has  not  the  same  precise 
technical  signification  as  the  words  "heirs  of 
the  body,"  and  may  be  and  is  often  used 
by  testators  as  synonymous  with  "children.** 
Schm.aunz  v.  Goss„  132  Mass.  141,  144. 

As  g;randchildre]L« 

By  a  will  testator's  property  was  devised 
to  his  brothers  and  sisters  surviving  at  his 
death,  and  the  descendants  of  such  as  should 
then  be  dead,  such  descendants  to  take  the 
share  or  portion  which  would  have  otherwise 
belonged  to  such  deceased  parent  At  the 
time  of  his  death  six  of  his  brothers  and 
sisters  were  dead,  and  had  left  children  and 
grandchildren.  The  broad  import  of  the 
term  "descendants"  is  sometimes  narrowed 
where  there  is  ground  for  judging  that  it 
was  intended  in  a  restricted  sense.  Thus, 
the  word  "issue,"  which  is  coextensive  with 
"descendants,"  and  includes  every  degree, 
has  been  restricted  to  the  sense  of  "children." 
In  this  case  we  may  reasonably  conclude  the 
testator  intended  to  regard  each  deceased 
sister  and  brother  as  a  stock  of  descent  and, 
while  using  the  word  "descendants"  in  the 
sense  of  children  and  the  descendants  of  chil- 
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dren,  still  bad  regard  to  repreeentation.  On 
a  strict  construction,  perhaps,  only  children 
would  take,  but  as  it  was  used  it  included 
the  grandchildren  of  the  deceased  brother  or 
■later.  Baratow  y.  Goodwin  (N.  Y^  2  Bradf . 
Bur.  4ia,  416,  417. 

JkM  heir  or  next  of  Un. 

"Descendant"  as  used  in  a  bill  to  re- 
■train  the  depredation  of  the  graves,  monu- 
ments, etc.,  of  plaintiff's  ancestors,  while  an 
anytonym  of  "ancestor,"  cannot  be  construed 
as  a  synonym  of  "heir**;  and  therefore  the 
allegation  that  the  ancestors  of  the  plaintiff 
were  buried  in  the  yard  could  not  be  held  to 
be  equlyalent  to  an  allegation  that  the  plain- 
tifTs  parents  were  buried,  or  that  the  plaintiff 
was  the  heir  of  the  persons  buried.  Mitchell 
▼.  Thome,  32  N.  B.  10,  12,  134  N.  T.  536*  80 
Am.  St  Bep.  690. 

Children  are,  eo  nomine,  descendants,  but 
descendants  are  not  necessarily  children.  A 
descendant  Is  a  person  who  is  descended  from 
another;  that  is,  one  who  proceeds  from  the 
body  of  another,  however  remotely,  and  In- 
cludes every  person  descended  from  the 
stock  referred  to.  It  is  coextensive  with 
**lssue,"  but  does  not  embrace  others  not  of 
issue,  and  is  not  to  be  understood  as  '*nezt 
of  kin,"  or  "heirs  at  law,"  for  these  phrases 
comprehend  persons  in  the  ascending  as  well 
as  the  descending  line,  and  they  also  include 
collaterals;  but  It  means  the  issue  of  the 
body  of  the  person  named,  of  every  degree. 
Bates  V.  Gillett  24  N.  B.  611,  612, 132  111.  287. 

Testator's  will  directed  a  certain  fund 
to  be  Invested  and  held  in  trust  for  the  main- 
tenance and  support  of  certain  slaves  and 
their  descendants.  Held,  that  the  word  "de- 
scendants" was  equivalent  to  "next  of  kin," 
or  those  who  would  take  under  the  statute 
of  distribution;  and  a  contention  that  the 
word  caused  the  creation  of  a  perpetuity 
was  without  merit  Walker  v.  Walker,  25 
Ga.  420,  428. 

''Descendants,"  as  used  in  a  will,  means 
the  issue  of  the  body  of  the  person  named 
in  every  degree,  as  children,  grandchildren, 
and  great-grandchildren,  and  it  does  not  In- 
clude the  next  of  kin  as  heirs  of  law  gen- 
erally, such  as  brothers  and  sisters.  Hamlin 
▼•  Osgood  (N.  T.)  1  Redf .  Sur.  400,  417. 

Where  a  will  provided  that  at  the  death 
of  the  testator's  wife  the  estate  should  go 
to  and  be  divided  "amongst  my  children  and 
their  descendants,"  the  word  ''descendants" 
will  not  be  limited  In  meaning  so  as  to  in- 
clude only  those  persons  who  have  proceeded 
In  some  degree  from  the  body  of  a  child  of 
the  testator,  so  as  to  exclude  from  the  de- 
vise those  who,  though  heirs  at  law  of  any 
deceased  child,  were  not  the  direct  or  re- 
mote issue  of  such  child;  and  hence  where 
one  of  the  children  died  prior  to  the  death 
of  the  testator's  widow,  leaving  surviving 


a  widow,  the  remainder  created  wUl  be  con- 
strued to  vest  Immediately  on  testator's 
death  in  his  surviving  children,  subject  to 
the  life  estate  of  the  testator's  widow,  so 
as  to  give  an  interest  to  the  son's  widow. 
Knight  V.  Pottgleser,  52  N.  B.  034,  085,  176 
111.  368. 

Where  a  will  devises  to  one  a  life  estate, 
with  remainder  "to  his  descendants,  if  any, 
in  fee,  according  to  the  laws  of  descent  and 
distribution,"  a  mother  and  the  brother  and 
!  sister  of  the  half  blood  of  the  devisee  can- 
not claim  the  remainder  in  fee  as  descendants 
and  heirs  at  law  of  the  devisee.  Tichenor 
V.  Brewers'  Ex'r,  08  Ky.  340,  352,  33  S.  W. 
86,  87  (quoting  Webster,  Rap.  &  L.  Law  Diet, 
and  Bouv.  Diet). 

As  issue. 

The  term  "descendants,"  used  In  speak- 
ing of  the  descendants  of  a  deceased  person, 
means  issue.    Prettyman  v.  Ck>naway  (Del.) 
'  32  AtL  16.  17,  0  Houst  221. 

A  will  provided  that  on  the  death  of 
one  having  a  life  interest  in  a  trust  fund, 
the  interest  theretofore  received  by  her 
should  pass  to  her  sister,  "or  to  her  de- 
scendants in  case  of  her  death."  Held,  that 
tfle  word  "descendants"  was  the  equivalent 
of  "Issue,"  and,  being  used  with  reference  to 
personalty,  was  a  word  of  purchase.  In  re 
Wain's  Bstate,  42  Atl.  200,  300,  180  Pa.  631. 

The  word  "descendants,"  as  used  In  a 
provision  of  a  will  providing  that  If  any  of 
said  grandchildren  shall  die  previous  to  the 
decease  of  my  daughter,  leaving  descendants, 
"then  I  direct  that  such  issue  shall  take  the 
share  to  which  their  parents  would  have  been 
entitled,  said  share  to  be  received  by  said 
grandchildren  or  their  descendants  free  from 
any  control  or  claim  of  any  husband,"  Is 
I  used  interchangeably  with  "issue"  as  used  in 
such  provision.  Cochrane  v.  Kip,  46  N.  T. 
Supp.  148,  152,  10  App.  Div.  272. 

As  issue  of  any  decree* 

Descendants  are  "those  who  hare  Issued 
from  an  individual,  Including  children,  grand- 
children, and  their  children  to  the  remotest 
degree — issue  of  any  degree."  Huston  v. 
Read,  32  N.  J.  Bq.  (5  Stew.)  501,  500.  "De- 
scendants," says  Bouvier,  "are  those  who 
have  issued  from  an  individual,  and  Include 
his  children,  grandchildien,  and  their  chil- 
dren to  the  remotest  degree."  Bryan  v.  Wal- 
ton, 20  Ga.  480,  512;  Bates  v.  Gillett  24  N. 
B.  611,  612,  132  lU.  287;  Van  Beuren  v. 
Dash,  30  N.  T.  303,  415. 

The  word  "descendants"  used  in  a  will 
does  not  mean  next  of  kin  or  heirs  generally, 
but  means  the  Issue  of  the  persons  named, 
of  every  degree,  as  children,  grandchildren, 
and  great-grandchildren.  Tompkins  v.  Ver- 
planck,  42  N.  Y.  Sunn.  412,  415.  10  App.  DlT. 
572. 
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Bouvler  defines  ^'descendants"  as  '^ose 
who  have  Issued  from  an  Indlvldnal,  and  in- 
cludes his  children,  grandchildren,  and  their 
children  to  the  remotest  degree.  The  de- 
scendants form  what  is  called  the  'direct  de- 
scending line.'  The  term  is  opposed  to  that  of 
'ascendants.'"  Those  who  are  denominated 
"descendants"  do  not  comprise  all  of  those 
who  come  to  the  title  by  descent  Jewell  t. 
Jewell.  28  Cal.  232,  23a 

A  "descendant'*^  is  one  who  descends  as 
ofTspring,  however  remotely;  correlative  to 
"ancestor"  or  "ascendant"  The  term  includes 
the  most  remote  lineal  offspring,  and  is 
practically  synonymous  with  "issue"  in  its 
legal  meaning;  hence  it  excludes  collateral  | 
relations,  nor  does  it  include  relatives  in  the  ; 
ascending  line.  The  word  "descendant,"  in 
section  13,  c.  78,  CJode  1899,  means  one  who 
proceeds  from  the  body  of  another,  however 
remotely,  and  is  coextensive  with  "issue," 
but  does  not  embrace  others  not  of  issue. — 
Waldron  t.  Taylor,  45  S.  B.  836,  338,  62  W. 
Va.  284. 

"Descendants"  does  not  mean  "next  of  i 
kin"  or  "heirs  at  law"  generally,  as  these 
terms  comprehend  those  as  well  in  the  as- 
cending as  in  the  descending  line,  and  collat- 
erals; but  it  means — what  the  word  obvi- 
ously imports— the  issue  of  the  body  of 
the  person  named  of  every  degree,  as  chil- 
dren, grandchildren,  and  great-grandchildren. 
Brothers  and  sisters  cannot  take  under  the 
term  "descendants."  Hamlin  v.  Osgood  (N. 
Y.)  1  Bedf.  Sur.  409.  411. 

In  Williams,  Ex'rs,  p.  376,  it  is  said: 
"Under  this  description  is  comprised  every 
Individual  proceeding  from  the  stock  or  fam- 
ily referred  to  by  the  testator."  In  2  Jarman, 
Wills,  632:  "Descendants  are  issue  of  every 
degree."  And,  where  a  legacy  was  left  to  the 
descendants  of  F.,  the  great-grandchildren 
were  held  entitled  to  share  with  the  grand- 
children. Levering  v.  Orrick,  54  Atl.  620, 
622,  97  Md.  189  (citing  Grossley  ▼.  Clare,  Am- 
bler, 397). 

"Descendants,"  as  used  in  Act  1850,  de- 
fining the  rights  of  husband  and  wife,  section 
11,  declaring  that,  on  dissolution  of  the  com- 
munity by  the  death  of  a  husband,  one-half 
of  the  community  property  shall  go  to  the 
surviving  wife  and  the  other  half  to  the  de- 
scendants of  the  deceased  husband,  means  all 
persons  who  are  children  and  grandchildren 
of  the  ancestor,  and  their  children  to  the  re- 
motest degree.  JeweU  t.  Jewell,  28  Gal.  232, 
236. 

The  words  "child,  children  or  descend- 
ants," in  a  will  in  which  testator  devises  land 
to  his  daughter  and  her  heirs  and  assigns 
forever,  providing  that  she  dies  leaving  lineal 
heirs  of  her  body,  but,  in  case  she  dies  leav- 
ing no  "child,  children,  or  descendants,"  the 
lands  shall  go  to  others,  shows  that  testator 
had  reference  to  descendants  indefinitely,  and 


not  the  children  alone  of  the  beneficiary,  and 
therefore  the  will  passes  an  estate  tali,  and 
not  an  executory  devise.  Holden  v.  Wells,  31 
Atl.  265,  266,  18  B.  I.  802.  See,  also.  In  re 
Gormley's  Bstate^  25  Atl.  814,  815,  154  Pa. 
37a 

The  word  "descendants,"  as  used  In  a 
devise  of  a  home  to  the  testator's  sou  and  his 
wife  in  trust,  the  purpose  being  to  provide  a 
home  for  the  family  during  the  life  of  tbe  sod 
and  his  wife,  "and  of  the  survivor  of  tbem, 
and  at  the  death  of  the  survivor  to  divide  the 
trust  fund  among  their  descendants  by 
stocks,"  is  not  synonymous  with  the  vrord 
"cliildren,"  but  the  word  "descendants"  in- 
cludes children,  comprising  issue  of  every 
degree,  and  does  not  evince  an  intent  tbat 
the  remainder  should  vest  at  the  deatb  of 
the  life  tenant,  rather  than  at  the  deatb  of 
the  testator.  Neilson  v.  Brett,  40  8.  B.  32, 
33,  99  Va.  673. 

"Descendants,"  in  its  ordinary  sense  as 
well  as  its  legal  sense,  includes  the  issue  of 
the  body  of  the  testator  of  every  degree,  no 
matter  how  remote.  Consequently,  as  the 
numbers  constituting  the  class  of  descendants 
must  vary  according  to  the  point  of  time  at 
which  the  determination  is  to  be  made,  it 
becomes  necessary  to  determine  the  period  at 
which  the  testator  intended  that  those  who 
then  answered  to  the  designation  of  descend- 
ants would  be  entitled  to  receive  the  gift; 
and  where,  in  a  will,  the  word  "descendants" 
is  used,  and  another  clause  provides  that  such 
descendants  and  tbe  widow  may  sell  real 
property,  and  in  still  another  provision  the 
word  "descendants"  is  used  synonymously 
with  "children,"  the  word  "descendante"  will 
be  construed  to  relate  to  the  time  of  the 
death  of  the  testator.  In  re  Collins,  24  N. 
Y.  Supp.  226,  228,  70  Hun,  273. 

As  iMve  of  livljic  persoa. 

The  word  "descendant,"  according  to  its 
lexicographical  and  legal  meaning,  designates 
the  issue  of  a  deceased  person,  and  does  not 
describe  the  child  of  a  parent  who  is  still 
living,  the  word  being  the  correlative  of  "an- 
cestor"; but  as  used  in  a  will  giving  a  life 
estate  to  the  testator's  daughter,  with  power 
to  appoint  it  thereafter  to  her  child  or  chil- 
dren, or  his,  her,  or  their  descendant  or  de- 
scendants, will  be  construed  to  embrace  all 
the  persons  in  the  line  of  descent  from  any 
child  or  children  of  the  daughter,  whether 
living  or  dead.  Hillen  v.  Iselhi,  39  N.  £2.  368, 
371,  144  N.  Y.  365. 

As  lineal  detoeadaat. 

A  "descendant,"  as  usually  understood,  is 
an  heir  in  the  direct  descending  line.  In 
Baker  v.  Baker,  74  Mass.  (8  Gray)  101,  it  was 
held  that  the  word  "descendants"  in  a  will 
cannot  be  construed  to  include  any  but  lineal 
heirs,  unless  there  are  clear  indications  in 
the  will  of  the  testator's  intention  to  extend 
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the  meaning.  Our  laws  of  descent  used  the 
words  with  the  same  signification.  Thus,  in 
Rer.  St  1881,  f  2469,  it  is  proTided  that  «1f 
any  intestate  shall  die  without  lawfnl  issae, 
or  their  descendants,  alive,  one  half  the  es- 
tate shall  go  to  the  father  and  mother  of 
such  intestate  as  Joint  tenants,  and  the  other 
half  to  the  brothers  and  sisters^  and  to  the 
descendants  of  such  as  are  dead,  as  tenants 
in  common."  The  word  ^'descendant"  in  Rev. 
St  1881,  f  2571,  reading,  "Whenever  any  es- 
tate, real  or  personal,  shall  he  devised  to  any 
descendant  of  a  testator,  and  such  devisee 
shall  die  during  the  lifetime  of  the  testator, 
leaving  a  descendant  who  shall  survive  such 
testator,  such  devise  shall  not  lapse,  but  the 
property  so  devised  shall  vest  in  the  surviv- 
Jng  descendant  of  the  devisee  as  if  such  devi- 
see had  survived  the  testator,  or  died  intes- 
tate," does  not  apply  to  a  brother  of  a  testa- 
tor. It  refers,  we  think,  exclusively  to  a  lin- 
eal descendant,  as  a  child  or  grandchild. 
West  V.  West  89  Ind.  529,  681. 

"Descendant"  as  used  in  2  Rev.  St  (3d 
Ed.)  p.  126,  f  44,  providing  that  whenever 
any  estate,  real  or  personal,  shall  be  devised 
or  bequeathed  to  a  child  or  other  descendant 
of  the  testator,  and  such  legatee  or  devisee 
shall  die  during  the  lifetime  of  the  testator, 
leaving  a  child  or  other  descendant  who  shall 
survive  such  testator,  such  devise  or  legacy 
shall  not  lapse,  but  the  property  shall  vest 
in  the  surviving  child  or  other  descendant  of 
the  legatee  or  devisee,  means  "lineal  de- 
scendant" and  not  any  person  upon  whom 
property  might  descend,  and  is  not  equivalent 
to  the  term  "relation."  It  means  direct  lineal 
descendants  of  the  testator.  Armstrong  v. 
Moran  (N.  Y.)  1  Bradf.  8ur.  814,  817. 

"Descendants,"  as  used  in  Rev.  St  1879, 
§  2190,  giving  a  widow  the  right  when  her 
husband  dies  without  a  child  or  other  de- 
scendants in  being  capable  of  inheriting,  in 
Ueu  of  dower,  to  elect  to  take  one-half  of  his 
property,  means  those  who  descend  in  a  di- 
rect line  from  the  husband,  as  children, 
grandchildren,  etc.,  and  does  not  apply  to 
collateral  or  ancestral  kinship.  Webster  de- 
fines "descendant"  as  "one  who  descends,  as 
offspring,  however  remotely;  correlative  to 
'ancestor.'"  Brawford  v.  Wolfe,  15  S.  W. 
428, 427, 103  Mo.  891. 

The  word  "descendants,"  when  used  in  a 
devise  of  property  to  testator's  descendants, 
will  only  be  construed  to  include  lineal  heirs, 
unless  it  clearly  appears  from  the  will  that 
testator  used  the  word  in  a  different  sense. 
Baker  v.  Baker,  74  Mass.  (8  Gray)  101,  119. 

"Descendants,"  as  used  in  Rev.  St  p.  869, 
i  22j  providing  that  when  any  estate  shall  be 
devised  or  bequeathed  to  any  other  person, 
being  a  child  or  other  descendant  of  the  tes- 
tator, etc.,  and  such  devisee  or  legatee  shall 
die  during  the  life  of  the  testator,  leaving  a 
child  or  children  who  shall  survive  the  tes- 
tator, the  legacy  shall  not  lapse,  but  shall 


vest  In  such  child  or  children,  descendant  or 
descendants,  from  such  devisee  or  legatee, 
cannot  be  construed  to  include  nephews  and 
nieces  of  a  testator,  but  only  extends  to  the 
child,  grandchildren,  etc.,  who  descend  from 
him  in  a  direct  line.    Van  Gieson  v.  Howard, 

7  N.  J.  Eq.  (8  Halst  Gh.)  462,  463. 

* 

As  nearest  desoendaats. 

St  1857,  f  1,  declares  that  the  estate  of 
a  deceased  person  shall  go  to  those  of  a  par- 
ticular class  and  their  descendants,  and  if 
there  be  no  descendants,  then,  etc.  Held, 
that  the  word  "descendants"  as  there  used 
meant  descendants  nearest  in  degree.  DaboU 
V.  Field,  9  R.  I.  266,  289. 

As  personal  representatlTe* 

See  "Personal  Representative.'* 

DESOEMDIBIiB. 

'  The  word  "descendible"  and  "devisable" 
are  convertible  terms,  so  that  where  a  con- 
tingent remainder  is  descendible  it  is  also 
devisable.  Gollins  v.  Smith.  81  S.  E.  449, 
451, 105  Ga.  525. 

DESCENT. 

See  "Gollateral  Descents ;  ^Immediate 
Descent";  "Mediate  Descent";  "Title 
by  Descent." 

Descent  devise,  or  othwwiae,  see  "Oth- 
erwise." 

"Descent"  Is  the  title  whereby  a  person, 
upon  the  death  of  his  ancestor,  acquires  the 
estate  of  the  latter  as  his  heir  at  law.  Starr 
V.  Hamilton  (U.  S.)  22  Fed.  Gas.  1107,  1111 
(quoting  Bouv.  Law  Diet);  Meadowcroft  v. 
Winnebago  County,  54  N.  E.  949,  950,  181  111. 
504;  Bennet  v.  Hlbbert  55  N.  W.  93,  96,  88 
Iowa,  154;  Springer  &  Taylor  v.  Fortune 
(Ohio)  2  Handy,  52,  56;  Barclay  v.  Cameron, 
25  Tex.  233,  242;  Freeman  v.  Allen,  17  Ohio 
St  527,  530. 

"Property  of  lands  by  descent'*  says 
Lord  Bacon,  "is  where  a  man  hath  lands  of 
inheritance,  and  dieth  not  dispossessed  of 
them,  but  leaves  it  to  go  (as  the  law  causeth 
it)  upon  the  heirs."  This  is  called  a  "descent 
in  law."  Hamilton  v.  Homer,  46  Miss.  878, 
895. 

Descent  or  hereditary  succession,  is 
where  the  title  to  land  which  is  acquired  by 
the  man  on  the  death  of  his  ancestor  is  es- 
tablished by  right  of  representation  as  his 
heir  at  law.  In  re  Donahue's  Estate,  36  Gal. 
329,  332  (citing  Bl.  Ck>mm.  201,  note  1). 

Descent  is  the  process  by  which  property 
is  passed  from  father  to  son,  or  from  ancestor 
to  descendant  Shippen  v.  Izard  (Pa.)  1  Serg. 
&  R.  222,  224. 

Descent  In  Its  common-law  souse,  means 
an  estate  which  came  to  a  person  by  law  in 
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right  of  blood.    Brower  t.  Hant,  18  Ohio  St 
311,888. 

Descent  l8  hereditary  niccesslon  to  an 
estate  in  realty.  ''Descent"  usually  applies  to 
the  devolution  of  real  estate.  Adams  t.  Aker- 
lund,  168  111.  632,  639,  48  N.  B.  454,  457  (cit- 
ing BouY.  Law  Diet). 

The  term  "descent,"  as  used  in  reference 
to  the  acquisition  of  title  to  real  estate, 
means  the  acquirement  thereof  by  a  man 
"from  his  ancestor  without  writing."  Priest 
V.  Cummings  <N.  T.)  20  Wend.  338,  349. 

St  1831,  f  4,  providing  that,  when  any 
person  shall  die  intestate,  without  issue,  pos- 
sessed of  a  title  to  any  real  estate,  by  pur- 
chase with  the  estate  of,  or  by  "descent  from 
the  mother,"  it  shall  go  to  a  living  brother  or 
sister  of  the  mother  of  such  person,  cannot  be 
construed  to  mean  "descent  from  the  mater- 
nal grandfather,"  or  taking  the  share  of  the 
deceased  parent  Case  v.  Wildridge,  4  Ind. 
51,63. 

As  used  in  St.  1822,  providing  that  when 
the  title  to  any  estate  of  inheritance,  as  to 
which  the  person  having  such  title  shall  die 
Intestate,  "came  by  descent,  gift,  or  devise" 
from  the  parent  or  other  kindred  of  the  in- 
testate, and  should  such  intestate  die  with- 
out children  such  estate  shall  go  to  the  kin 
next  to  the  intestate  of  the  blood  of  the  per- 
son from  whom  such  estate  came  or  descend- 
ed, if  any  there  be,  means  immediate  descent, 
gift,  or  devise,  and  makes  the  immediate  an- 
cestor, donor,  or  devisor  the  sole  stock  of  de- 
scent Gardner  v.  Collins,  27  U.  S.  (2  Pet) 
58,  85,  7  U  Ed.  347. 

Devise  disti]ig:nisbed« 

The  word  "descent,"  In  its  technical  le- 
gal meaning,  denotes  the  transmission  of  real 
estate,  or  some  interest  therein,  on  the  death 
of  the  owner  intestate,  by  inheritance,  to 
some  person  according  to  certain  rules  of 
law.  In  such  meaning  it  is  distinguished 
from  "transmission  by  devise,"  which  is  tech- 
nically by  purchase,  and  also  from  the  trans- 
mission of  personal  property,  the  title  of 
which  passes  to  the  administrator,  and,  after 
the  payment  of  all  debts  and  claims  against 
the  estate,  is  governed  by  certain  rules  of 
distribution.  Hudnall  v.  Ham,  49  N.  E  985, 
987,  172  111.  76. 

"'Descent'  signifies  when  lands  had  by 
right  of  blood  fall  onto  any  one-  after  the 
death  of  his  ancestors,  or  a  descent  is  a  means 
whereby  only  death  derived  him  title  to  cer- 
tain lands.  This  is  the  noblest,  worthiest 
means  whereby  lands  are  derived  from  one  to 
another,  because  it  is  right,  and  vested  by 
the  act  of  law  and  right  of  blood  unto  the 
worthiest  and  next  of  the  blood  and  kin- 
dred of  the  ancestor.  If  an  estate  is  derived 
even  from  a  father  in  any  other  shape  than 
the  course  of  descent  would  take,  it  is  taken 
by  purchase  and  not  by  descent    The  test  of 


the  mle  Is  to  strike  out  of  th«  will  the  par- 
ticular devise  to  the  heir,  and  then  tf,  ^wltli- 
out  that,  he  would  take  by  descent  exactly 
the  same  estate  which  the  devise  purports  to 
give  him,  he  is  In  by  descent  and  not  by 
purchase."  Springer  t.  Fortune  (Ohi<^  2  dxi. 
R.  52,  66. 

Title  is  acquired  by  "descent"  when  tbe 
title  is  vested  in  a  man  by  the  single  opera- 
tion of  law.  A  title  by  devise  is  a  title  by 
purchase,  and  not  by  descent  Allen  ▼. 
Bland,  33  N.  EL  774,  134  Ind.  78. 

Mediate  aad  launediate  dlstinsriiUlLed. 

"According  to  the  principles  of  the  com- 
mon law  of  England,  as  well  as  the  act  of 
descents  of  this  state,  descents  are  either  lin- 
eal or  collateral,  and  both  may  be  either 
mediate  or  immediate.    The  immediate  lin- 
eal descent  at  common  law  is  from  the  fa- 
ther to  his  son;  the  Immediate  collateral  da- 
scent  is  from  one  brother  to  another;    the 
mediate,  when  one  derives  his  inheritable 
blood  to  another  by  the  medium  of  a  third 
person;   as  in  lineal  descent,  if  a  son  claima 
as  heir  to  his  grandfather  or  great-grand- 
father, it  shall  be  mediante  patre,  though  the 
father  be  dead  at  the  time  of  the  descent;  so 
in  a  collateral  descent  from  a  nephew  to  an 
uncle,  or  from  an  uncle  to  a  nephew,  it  shall 
be  made  mediante  patre."    Garner  t.  Wood, 
17  Atl.  1031,  1032,  71  Md.  37  (quoting  Stew- 
art's Lessee  ▼.  Jones  [Md.]  8  Gill  &  J.  1). 

A  descent  may  be  said  to  be  mediate  or 
immediate  in  regard  to  the  mediate  or  im- 
mediate descent  of  the  estate  or  right,  or  it 
may  be  said  to  be  mediate  or  immediate  In 
regard  to  the  mediateness  or  immediateness 
of  the  pedigrees  or  degrees  of  consanguinity. 
Thus  a  descent  from  a  grandfather,  who  dies 
in  possession,  to  the  grandchild,  the  father 
being  then  dead,  is  in  the  former  sense  in  law 
an  immediate  descent.  On  the  other  hand, 
with  reference  to  the  line  of  pedigree  or  con- 
sanguinity, a  descent  is  often  said  to  be  im- 
mediate where  the  ancestor  from  whom  the 
party  derives  his  blood  is  immediate,  and 
without  any  intervening  link  or  degree,  and 
mediate  when  the  kindred  is  derived  from 
him  mediante  altero,  another  ancestor  inter- 
vening between  them.  Thus  a  descent  In  lin- 
eals  from  father  to  son  is  in  this  sense  im- 
mediate, but  a  descent  from  a  grandfather 
to  a  grandson,  the  father  being  dead,  or  from 
uncle  to  nephew,  the  brother  being  dead,  is 
deemed  mediate.  Furenes  v.  Mickelson,  63 
N.  W.  416,  417,  86  Iowa,  608. 

TransBilssioiL  of  personalty. 

Descent  is  hereditary  succession  to  an 
estate  in  realty.  "Descent**  usually  applies 
to  the  devolution  of  real  estate.  The  word 
"inheritance"  is  often  used  synonymously 
with  "descent,**  and  refers  to  the  devolution 
of  real  property.  Adams  v.  Akerlund.  48  N. 
EL  454,  457,  168  IlL  632. 
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AB  asecl  in  a  statute  provioing  ttuit  it 
shall  be  lawful  for  any  married  female  to  re- 
ceive by  gift,  grant,  demise,  bequest,  or  de- 
Bcent  and  bold  to  her  sole  and  separate  use 
as  if  she  were  a  single  female,  real  and  per- 
sonal property,  and  the  rents  and  issues  and 
profits  thereof,  the  word  "descent"  cannot  be 
construed  to  apply  to  personal  property, 
though  it  may  be  giyen  that  meaning  some- 
times to  effectuate  the  intention.  Its  mean- 
ing in  this  case  would  not  be  extended  by  the 
necessity  of  glTlng  it  some  effect,  for  here 
the  word  applies  to  the  real  estate  mentioned. 
Homer  v.  Webster,  33  N.  J.  Law  (4  Vroom) 
387,400. 

•*Gift,  devise,  or  descent"  may  be  used  in 
a  will  to  indicate  the  manner  of  the  devolu- 
tion of  both  the  real  and  personal  property, 
or  of  personalty  alone.  Rountree  t.  Pursell, 
39  N.  £.  747,  749,  11  Ind.  App.  &22. 

DESCRIBE-DESCRIPTION. 

See  "Sufficient  Description.'' 

In  the  statute  relating  to  ejectment,  and 
requiring  the  property  to  be  described  in  the 
summons,  the  term  "described"  means  the 
same  as  "described  with  confident  certainty," 
for  to  "describe"  a  thing  or  place,  and  to  "de- 
scribe it  with  confident  certainty,"  would 
seem  to  mean  the  same.  Board  of  Education 
T.  Crawford,  14  W.  Va.  790,  803. 

"Description,"  within  the  meanmg  ot  the 
meclianic*s  lien  law  requiring  claimant  to  file 
a  true  description  of  the  property,  means  such 
a  statement  as  to  its  character  as  will  not 
only  identify  the  property  with  reasonable 
certainty  as  between  the  parties,  but  which 
will  be  notice  to  strangers  purchasing  the 
property,  and  relying  on  the  face  of  the  de- 
scription in  the  claim  for  their  notice.  Me- 
chanics' Planing  Mill  T.  Nast,  7  Mo.  App. 
147,  149. 

''Describing  a  way,"  as  used  in  Rev.  St 
c  18,  i  1,  providing  for  the  laying  out  of  a 
highway  by  the  county  commissioners  on 
presentation  of  a  petition  describing  a  way, 
should  be  construed  to  mean  a  statement  of 
the  places  where  the  way  is  desired  to  com- 
mence and  terminate,  and  its  general  course 
between  them.  Hayford  v.  Aroostook  Coun- 
ty Corners,  3  Atl.  51,  52,  78  Me.  153. 

In  an  indictment  for  forgery,  a  descrip- 
tion, "the  president,  directors  and  company 
of  the  Bank  of  St.  Albans,"  as  the  party  in- 
tended to  be  defrauded,  is  a  good  description 
of  an  artificial  person.  State  v.  Pheips,  11 
Vt  116,  119,  34  Am.  Dec.  672. 

Where  land  is  conveyed  by  a  deed  bound- 
ing it  on  a  way  or  street,  by  such  description 
the  grantor  and  his  heirs  are  estopped  from 
denying  that  there  is  a  street  or  way  to  the 
extent  of  the  land  on  the  side  of  which  the 
street  is  described.  Such  conveyance  is  not 
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merely  a  description,  but  an  implied  covenant 
that  there  is  such  a  street  It  probably  en- 
tered into  the  consideration  of  the  purchass. 
Parker  v.  Smith,  17  Mass.  413, 416^  9  Am.  Dec. 
157. 

The  term  "description,"  as  used  in  Ky. 
St  1899,  S  4241,  providing  that  the  auditor's 
agent  shall  file  in  the  clerk's  ofiice  a  state- 
ment containing  a  description  and  value  of 
property  to  be  assessed  as  omitted  property, 
docs  not  require  a  particular  description  or 
the  exact  amount  of  cash,  notes,  bonds,  mort- 
gages, cboses  in  action,  etc.,  that  the  owner 
may  have  in  his '  possession  or  may  have 
had  in  the  years  past  The  information  on 
which  the  court  is  expected  to  act  under  this 
law  must  be  from  the  nature  of  the  case 
somewhat  general.  Commonwealth  v.  Col- 
lins (Ky.)  72  S.  W.  819,  820  (citing  Common- 
wealth V.  Singer  Mfg.  O).  [Ky.]  21  S.  W.  854). 

It  is  one  of  the  essential  elements  in  the 
description  of  real  property  in  a  conveyance 
that  it  must  be  sufficiently  certain  to  furnish 
the  means  for  identification  of  the  premises 
intended  to  be  conveyed.  McRoberts  v.  Mc- 
Arthur,  62  Minn.  310,  811,  64  N.  W.  903. 

lasuffiolent  deseriptioii  distincnislied. 

"Description,"  as  used  in  the  statute  pro- 
viding that  parol  testimony  may  be  admitted 
for  the  purpose  of  fitting  land  to  the  descrip- 
tion contained  in  a  deed,  means  descriptions 
which  are  legal  in  themselves,  but  which,  in 
the  absence  of  parol  testimony,  might  be  ap- 
plied to  more  than  one  piece  of  real  estate. 
Thus  the  court  says:  "The  question  is  wheth- 
er the  word  'description'  is  to  be  taken  in  ita 
ordinary  and  legal  signification — ^that  is,  a 
description  which  has  a  legal  susceptibility 
of  being  aided  by  testimony  so  as  to  identify 
the  land — or  whether  it  means  a  description 
which  in  law  is  no  description  whatever,  n- 
is  sometimes  called  an  "insufficient  descrip- 
tion," the  court  holding  itself  unable  to  con- 
ceive of  any  principle  on  which  the  latter 
proposition  could  be  supported.  Lowe  v. 
Harris,  17  S.  E.  539,  544,  112  N.  0.  472,  22 
L.  B.  A.  879. 

As  substantial  representation. 

In  Act  1870,  S  24,  providing  that  any  per- 
son who  has  invented  any  new  and  usei'n. 
art,  machine,  manufacture,  or  composition  of 
matter  not  known  or  used  by  others  in  this 
country,  and  not  patented  or  "described  in 
any  printed  publication"  in  this  or  any  for- 
eign country  before  hia  invention  or  discovery 
thereof,  may  obtain  a  patent  therefor,  "de- 
scribed*' means  such  a  description  and  draw- 
ings as  contain  and  exhibit  a  substantial  rep- 
resentation of  the  patented  improvement  in 
such  full,  clear,  and  exact  terms  as  to  en- 
able any  person  skilled  in  the  art  or  science 
to  which  it  appertains  to  make,  construct, 
and  practice  the  invention  as  they  would  be 
enabled  to  do  if  information  was  derived 
from   a  prior  patent    Downton  v.   Yaeger 
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MllUng  Co.,  3  Sup.  Ot  10,  12,  108  U.  S.  466, 
27  L.  Ed.  789  (citing  Seymour  y.  OBborne,  78 
U.  S.  (11  Wall.)  616,  20  U  Ed.  88. 

Of  niinins:  claim. 

A  deecriptioD  Is  a  sketch  or  account  of 
anything  In  words;  a  portraiture  or  repre- 
sentation in  language.  It  is  a  representation 
by  visible  lines,  marks,  colors,  etc.;  the  act 
of  representing  a  thing  by  words  or  signs,  or 
the  account  or  writing  containing  such  rep- 
resentation; and,  as  used  in  conveyances  of 
real  estate  and  in  legal  instruments  in  writ- 
ing, it  is  the  language  which  depicts  the  thing 
under  consideration.  Black's  Law  Diction- 
ary defines  it  as:  (1)  A  delineation  or  ac- 
count of  a  particular  subject  by  a  recital  of 
its  characteristic  accidents  and  qualities.  (2) 
A  written  enumeration  of  items  composing 
an  estate,  or  of  its  condition,  or  of  titles  or 
documents,  like  an  inventory,  but  with  more 
particularity,  and  without  involving  the  idea 
of  an  appraisement  (3)  An  exact  written 
account  of  an  article,  mechanical  device,  or 
process  which  is  the  subject  of  an  applica- 
tion for  a  patent  (4)  A  method  of  pointing 
out  a  particular  person  by  referring  to  his 
relationship  to  some  other  person  or  his  char- 
acter as  an  officer,  trustee,  executor,  etc.  (5) 
That  part  of  a  conveyance,  advertisement 
of  sale,  etc.,  which  identifies  the  land  in- 
tended to  be  afTected.  And  hence,  as  used  in 
a  verification  to  a  declaratory  statement  of  a 
mining  claim  that  the  "description"  of  said 
lode  as  given  in  the  location  notice  is  true 
and  correct,  it  meant  merely  the  delineation 
or  account  of  the  mining  claim  by  the  recital 
of  its  metes  and  bounds,  or  courses  and  dis- 
tances, and  its  geographical  position,  and 
did  not  refer  to  the  whole  location  notice, 
so  that  the  affidavit  was  insufficient  And 
the  description  as  used  in  Gen.  Laws,  div.  5, 
§  1477,  providing  that  any  person  who  shall 
discover  any  mining  claim  shall  make  a 
declaratory  statement  "describing"  such 
claim,  means  a  description  of  the  claim  and 
of  a  discovery  or  location  as  well.  McCowan 
V.  Maday,  40  Pac.  602,  603,  16  Mont  234. 

DESERT. 

Dr.  Johnson  says  that  to  "desert"  is  to 
abandon,  to  forsake.  Grabb,  in  his  book  on 
Synonyms,  says  that  the  words  "desert," 
"abandon,"  and  "forsake"  are  synonymous, 
and  continues:  "We  'abandon'  those  who  are 
entirely  dependent  for  protection  and  sup- 
port; they  are  left  in  a  helpless  state,  ex- 
posed to  every  danger.  A  child  is  'aban- 
doned' by  his  parent.  We  'desert*  those  with 
whom  we  have  entered  into  coalition;  they 
are  left  to  their  own  resources.  We  'for- 
sake' those  with  whom  we  have  been  in  hab- 
its of  intimacy;  they  are  deprived  of  the 
pleasures  and  comforts  of  society.  To  'aban- 
don' is  totally  to  withdraw  ourselves  from  an 
object;  to  lay  aside  all  care  for  it;  to  leave 
It  altogether  to  itself.    To  'desert'  is  to  with- 


draw ourselves  at  certain  times,  when  onr 
assistance  and  co-operation  are  required,  or 
to  separate  ourselves  from  that  to  whidi  we 
ought  to  be  attached."  Pldg«  t.  Pid^re,  44 
Mass.  (8  Mete)  257,  264. 

"Deserted,"  as  used  in  Rev.  St  1881,  I 
5132,  providing  that  a  married  woknan  may 
obtain  provision  for  the  support  of  herself 
and  infant  children  where  the  husband  shall 
have  deserted  his  wife  and  children  witbout 
cause,  conveys  the  same  idea  as  the  word 
"abandoned,"  in  a  pleading  alleging  that  the 
husband,  without  cause,  abandoned  plaintilT 
and  children.  That  is  an  act  of  willf uUy 
leaving  the  wife  with  the  intention  of  caus- 
ing a  palpable  separation,  a  cessation  of  co- 
habitation. The  words  "deserted"  and  "aban- 
doned" convey  the  full  idea  of  the  act  of  de- 
sertion. Garr  v.  Carr,  33  N.  B.  80S,  6  Ind. 
App.  377. 

The  words  "deserted  her,"  as  used  in  an 
agreed  statement  of  facts  that  a  pauper  was 
married  to  a  certain  person  who  deserted 
her,  should  be  construed  in  their  ordinary  le- 
gal sense,  which  means  that  such  person  ut- 
terly forsook  and  abandoned  the  pauper,  and 
quit  and  left  her  with  a  view  of  not  return- 
ing to  her.  Town  of  Pittsford  v.  Town  of 
Chittenden,  8  AU.  323,  825,  58  Vt  49. 

The  intention  of  a  husband  to  perma- 
nently separate  himself  from  his  wife  would 
be,  in  a  legal  phrase,  an  "intention  to  desert 
her."  Whinyates  t.  Whinyates  (N.  J.)  41 
Atl.  863. 

D£S£BTEB. 

A  "deserter,*'  within  the  meaning  of  the 
treaty  between  the  United  States  and  Eng- 
land, authorizing  the  arrest  of  deserters  from 
English  vessels,  is  one  who  leaves  his  vessel 
without  leave,  and  without  Intention  to  re- 
turn. It  would  describe  a  seaman  who  signs 
articles  for  a  voyage,  and  fails  to  get  on 
board  in  time  to  comply  with  the  provisions 
of  his  contract  In  re  Sutherland  (U.  S.) 
53  Fed.  551,  552. 

The  word  "deserter"  is  generally  used  to 
mean  a  person  who  has  deserted  from  the 
United  States  army.  The  offense  of  desertion 
is  one  purely  of  military  character,  cogniza- 
ble only  by  a  court-martial,  and  hence  does 
not  constitute  a  crime  so  as  to  render  words 
charging  a  person  with  being  a  "deserter" 
liable  to  an  action  of  slander  without  proof 
of  special  damage.  Hollingsworth  v.  Shaw, 
19  Ohio  St  430,  432,  2  Am.  Bep.  411« 

DESEBnON  (In  Bivoree  Iaw). 

See  "Obstinate  Desertion";  "Utterly  De- 
sert"; "Willful  and  Malicious  Deser- 
tion"; "Willful  Desertion." 

Desertion  Is  a  breach  of  matrimonial 
duty,  and  is  composed,  first  of  the  actual 
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orealdng  off  of  the  matrimonial  cobabltatloii, 
and,  secondly,  an  intent  to  deaert  in  the  mind 
of  the  offender;  and  both  must  combine  to 
make  the  desertion  completa  Bailey  ▼. 
Bailey  (Va.)  21  Orat  43,  47;  Morrison  t.  Mor- 
rison, 20  Cal.  431,  432;  Latham  t.  Latham 
(Va.)  30  Grat  307.  320;  Gill  v.  Gill  (Md.)  49 
Atl.  557,  558;  Harris  ▼.  Harris  (Va.)  31  Grat. 
13,  28;  Burk  T.  Bnrk,  21  W.  Va.  445,  450; 
Alklre  v.  Alkire  (W.  Va.)  11  S.  B.  11,  12; 
Stein  y.  Stein,  5  Colo.  55,  56. 

Desertion  is  an  actual  abandonment  of 
matrimonial  cohabitation,  with  an  intent  to 
desert,  willfully  and  maliciously  persisted  in 
withopt  cause  for  two  years.  The  guilty  in- 
tent is  manifested  when,  without '  cause  or 
consent,  either  party  withdraws  from  the  res- 
idence of  the  other.  Eisenberg  v.  Elsenberg 
(Pa.)  18  Wkly.  Notes  Gas.  146,  148  (citing  In- 
gersoll  ▼.  Ingersoll,  49  Pa.  [13  Wright]  249, 
250,  88  AUL  Dec.  500);  Middleton  v.  Middle- 
ton,  41  AU.  291,  293,  187  Pa.  612  (citing  In- 
gersoll Y.  Ingersoll,  49  Pa.  249,  88  Am.  Dec. 
500);  Raver  v.  Raver,  1  Pa.  Dist  R.  177,  180. 

Willful  desertion  is  the  voluntary  separa- 
tion of  one  of  the  married  parties  from  the 
other,  with  intent  to  desert  Rev.  C:k)des 
N.  D.  1899,  §  2740. 

Desertion,  in  the  law  of  divorce,  is  the 
voluntary  separation  of  one  of  the  married 
parties  from  the  other,  or  the  voluntary  re- 
fusal to  renew  a  suspended  cohabitation, 
without  Justification  either  in  the  consent  or 
wrongful  conduct  of  the  other.  Droege  v. 
Droege,  66  Ma  App.  481,  482. 

In  Schouler  on  Husband  and  Wife,  f  516, 
it  is  said:  ** According  to  the  latest  authori- 
ties, it  may  be  laid  down  that  legal  desertion, 
in  the  present  sense  of  our  divorce  acts,  im- 
ports three  things:  (1)  An  actual  ces'dation 
of  cohabitation  for  the  period  specified;  (2) 
the  willful  intent  of  the  absent  spouse  to  de- 
sert; (3)  desertion  by  that  spouse  against  the 
will  of  the  other.  Unless  these  three  things 
concur,  there  is  no  legal  desertion  establish- 
ed such  as  to  Justify  a  divorce."  Harnett  v. 
Bamett,  61  N.  E.  737,  739,  27  Ind.  App.  466. 
See,  also,  Taylor  v.  Taylor,  28  N.  J.  Eq.  (1 
Stew.)  207. 

The  term  **dei?iertlon,"  as  used  in  the  law 
of  divorce,  contemplates  a  voluntary  separa- 
tion of  one  party  from  the  other,  without 
justification,  with  the  intention  of  not  return- 
ing. Williams  v.  Williams,  130  N.  Y.  193,  29 
N.  E.  98,  14  L.  R.  A.  220,  27  Am.  St  Rep.  517. 

''Desertion,"  under  the  statute,  is  the 
willful  abandonment  of  one  party  by  the 
other,  without  cause  and  against  the  will  of 
the  party  abandoned,  for  the  period  of  two 
years.  If  the  husband's  conduct  is  so  cruel 
towards  the  wife  that  she  cannot  live  with 
him  with  safety  to  her  health  or  without 
p«ril  to  her  life,  or  if  she  has  good  reason  to 
believe  she  cannot,  and  abandons  her  home, 
she  does  not  thereby  commit  the  crime  of  de- 


sertion. Kikell  V.  Kikell,  26  Neb.  256,  41  N. 
W.  180  (citing  Warner  v.  Warner,  20  N.  W. 
668,  54  Blich.  492). 

"Desertion,"  as  used  in  the  Massachu- 
setts divorce  law,  is  an  abnegation  on  the 
part  of  the  husband  of  all  the  chief  duties 
and  obligations  resulting  from  the  marriage 
contract  and  distinguishing  it  from  others. 
There  is  no  more  important  right  of  the  wife 
than  that  which  secures  to  her  in  the  mar- 
riage relation  the  companionship  of  her  hus- 
band and  the  protection  of  his  home.  His 
willful  denial  of  this  right,  with  the  inten- 
tional and  permanent  abandonment  of  all 
matrimonial  intercourse,  against  her  consent, 
is  "desertion"  within  the  meaning  of  the 
statute.  And  such  conduct  is  not  relieved  by 
the  fact  that  from  time  to  time  he  contributes 
to  her  support  and  that  of  her  children.  Ma- 
grath  V.  Magrath,  103  Mass.  577,  579,  4  Am. 
Rep.  679. 

To  constitute  "desertion,"  the  deserting 
party  must  forsake  the  other'  willfully,  in- 
tending to  abandon,  and  must  obstinately  con- 
tinue in  such  state  of  separation  for  the  stat- 
utory period.  Cass  v.  Cass,  31  N.  J.  Eq.  (4 
Stew.)  626.  Nor  are  both  separation  and  non- 
support  sufiSclent.  Howell  v.  Howell,  48  Atl. 
510,  511,  64  N.  J.  Bq.  191. 

To  constitute  a  "desertion,"  there  must 
be  an  abandonment  against  the  will  of  the 
abandoned  party,  and  persisted  in  for  the 
statutory  period,  or  what  is  equivalent  to 
such  abandonment.  Plimley  ▼.  Plimley,  85 
N.  J.  Eq.  (8  Stew.)  18,  19. 

In  our  state  a  "desertion,"  so  as  to  Justi- 
fy a  divorce,  must  be  a  willful  and  obstinate 
purpose  in  the  wife  to  abandon  her  husband 
and  not  associate  herself  with  him,  and  if, 
during  the  period,  she  manifests  a  disposi- 
tion to  resume  their  relations,  the  continuity 
of  the  period  of  desertion,  which  is  absolutely 
essential,  fails.  Loux  v.  Louz,  41  Atl.  358. 
359,  67  N.  J.  Eq.  561. 

Desertion  is  the  voluntary  separation  of 
one  of  the  married  parties  from  the  other,  or 
the  voluntary  refusal  to  renew  a  suspended 
cohabitation,  without  Justification  either  in 
the  consent  or  wrongful  conduct  of  the  other. 
Desertion  is  a  willful  termination  of  the 
married  relation  by  one  of  the  married  par- 
ties without  lawful  or  reasonable  cause,  or 
refusal  without  reasonable  cause  to  renew 
the  married  relation  after  the  parties  have 
been  separated.  Ogilvie  v.  Ogilvie,  61  Pac. 
627,  629,  37  Or.  171. 

"Desertion,"  as  used  with  reference  to  a 
wife,  consists  in  her  refusing  to  live  with  her 
husband  according  to  his  desire.  Newing  v. 
Newing,  18  AU.  166,  45  N.  J.  Eq.  (18  Stew.) 
498. 

"Desertion,"  as  a  cause  for  divorce,  ex- 
ists when  either  party,  without  cause  or  con- 
sent, withdraws  from  the  residence  of  the 
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other.    Bealor  t.  Hahn,  11  Atl.  T76,  117  Pa. 


"Desertion,"  within  the  meaning  of  the 
statute  making  a  willful  desertion  for  three 
years  with  total  neglect  a  ground  of  divorce, 
means,  when  applied  to  the  husband,  the 
act  of  willfully  absenting  himself  from  the 
society  of  his  wife,  with  the  intention  to  con- 
tinue to  live  apart  in  spite  of  her  wish,  and 
without  any  intention  to  return  to  cohabita- 
tion. It  is  not  alone  a  specific  act,  but  a  con- 
tinuing course  of  conduct  Tirrell  v.  Tlrrell, 
45  Atl.  153.  72  Conn.  567.  47  L.  R.  A.  750. 

The  word  "desertion,"  as  used  In  Gen. 
St  1878,  c.  69,  S  5,  providing  ttiat  desertion 
by  husband  or  wife  shall  be  a  ground  for  an 
action  to  bar  the  right  of  curtesy  or  dower,  is 
used  in  the  same  sense  as  in  a  statute  making 
it  a  ground  for  divorce,  and  imports  such  a 
willful  abandonment  by  one  party  of  the 
other,  without  any  sufficient  cause  or  excuse, 
as  constitutes  good  ground  for  divorce.  It 
involves  violation  of  marital  duty  and  obliga- 
tion on  the  part  of  the  one  guilty  of  the  act 
of  desertion,  and  is  therefore  wrongful  and 
unlawful.  Weld  v.  Weld,  7  N.  W.  267,  27 
Minn.  330. 

Although  a  wife  leaves  her  husband's 
house  through  his  fault,  yet  if  he  afterwards 
sincerely  solicits  her  to  return,  and  she  de- 
liberately and  persistently  refuses  to  do  so, 
her  conduct  constitutes  "desertion,"  within 
the  meaning  of  the  divorce  act  Hooper  v. 
Hooper,  84  N.  J.  E3q.  (7  Stew.)  93,  97. 

The  refusal  of  the  wife  to  accompany  her 
husband  on  a  change  of  his  residence,  follow- 
ed by  actual  cessation  of  matrimonial  cohabi- 
tation, and  unattended  by  any  excusing  or  ex- 
planatory circumstances,  would  constitute 
sufficient  evidence  of  desertion  to  authorize  a 
divorce.  Hardenbergh  v.  Hardenbergh,  14 
Cal.  654,  657. 

Abandonment  synonymons. 

The  word  "desertion,"  as  used  in  connec- 
tion with  the  marital  relation,  is  synonymous 
with  "abandonment"  People  v.  Grouse,  83 
N.  Y.  Supp.  812,  813,  86  App.  DIv.  352. 

"Abandonment"  is  synonymous  with  "de- 
sertion," as  used  in  a  statute  making  deser- 
tion a  cause  for  divorce.  They  are  different 
words  to  express  the  same  meaning.  Stod- 
dart  V.  Stoddart  (111.)  11  Chi.  Leg.  N.  162. 

"Desertion"  and  "abandonment"  are 
used  interchangeably.  They  mean  the  same 
thing.  It  is  said  that  to  establish  desertion 
three  things  must  be  shown:  first,  cessation 
of  life  together;  second,  the  Intention  not  to 
resume  such  relation;  and,  third,  the  absence 
of  complainant's  consent  to  separation.  Sep- 
aration by  mutual  consent  of  husband  and 
wife  is  not  desertion  of  either.  State  v.  We- 
ber, 48  Mo.  App.  500,  504, 


Absence, 

Mere  absence  is  not  desertion.  Taylor 
T.  Taylor,  28  N.  J.  Eq.  (1  Stew.)  207;  Rogers 
V.  Rogers.  18  N.  J.  Bq.  (3  C.  B.  Green)  445, 
446;  Howell  ▼.  Howell  (N.  J.)  48  AtL  510,  511. 

In  legal  contemplation,  there  is  no  '*de- 
sertlon"  by  a  husband  where  he  is  driven  by 
stress  of  pecuniary  difficultiee  to  absent  tiim- 
self  from  his  wife  and  home  in  an  effort  to 
better  provide  for  Ids  family,  an  intent  to 
sever  and  abandon  his  domestic  relationship 
being  necessary  to  constitute  desertion.  Wal- 
ton V.  Walton,  25  South.  166,  168,  76  Miss. 
662,  71  Am.  St  Rep.  540. 

In  the  Illinois  law  of  divorce,  the  terms 
"desertion"  and  "absence"  are  treated  as 
synonymous  terms,  and  hence  absence  is  de- 
sertion, as  the  term  "desertion"  is  used  mak- 
ing such  act  a  ground  for  divorce.  Elzas  ▼. 
Elzas,  49  N.  B.  717,  719,  171  111.  632;  Frits 
V.  Fritz,  28  N.  B.  1058,  138  111.  436,  14  L.  R. 
A.  685,  32  Am.  St  Rep.  156  (citing  Carter  y. 
Carter,  62  111.  439). 

As  omel  and  inbonian  treatment. 

See  "Cruelty." 

Nonsnpport. 

Nonsupport  alone  is  not  sufficient  to  con- 
stitute  desertion.,  Proudlove  v.  Proudlove  (N. 
J.)  46  AU.  951,  952;  Cook  v.  Cook,  13  N.  J. 
Eq.  (2  Beasl.)  263,  264;  Howell  v.  Howell,  48 
Atl.  510,  511,  64  N.  J.  Eq.  19L 

Befnial  of  sezual  interoonrse. 

Refusal  of  sexual  Intercourse  does  not 
constitute  desertion.  Fritz  v.  Fritz,  28  N.  B. 
1058,  138  111.  436,  14  L.  R.  A.  685,  82  Am.  St. 
Rep.  16a 

Desertion  "does  not  signify  merely  a 
refusal  of  matrimonial  Intercourse,  which 
would  be  a  breach  or  violation  of  a  single 
conjugal  or  marital  duty  or  obligation;  so 
that  mere  refusal  by  a  wife  of  sexual  inter- 
course with  her  husband  for  five  years  con- 
secutively, though  unjustified  by  considera- 
tions of  health  or  physical  disability,  does 
not  constitute  desertion."  Southwick  y. 
Southwick,  97  Mass.  327,  829,  93  Am.  Dec.  95. 

The  word  "desertion,"  in  reference  to 
the  right  to  secure  a  divorce  for  the  deser- 
tion of  a  husband  or  wife.  Is  used  in  the 
sense  of  "abandon,"  to  the  extent  that  the 
deserted  party  must  be  deprived  of  all  real 
companionship  and  every  substantial  duty 
which  the  other  owes  to  him  or  her,  and  is 
not  constituted  by  the  cessation  of  sexual 
intercourse  alone.  Anonymous,  28  Atl.  467, 
468,  52  N.  J.  Eq.  (7  Dick.)  349. 

The  refusal  of  the  wife,  without  Justi- 
fiable cause,  to  permit  her  husband  to  have 
sexual  intercourse  with  her  during  a  period 
of  time  exceeding  two  years,  is  "deserdoo'* 


DESERTION 


2023 


DESEBTION 


within  the  meaning  of  the  law,  and  for- 
nisbee  gronnda  for  diyorce.  Fritta  t.  Fritta, 
06  lU.  App.  81,  87. 

Separatloa* 

The  term  ''deBertion,**  In  the  law  of  dl- 
Torce,  meana  more  than  a  mere  separation. 
DarlB  V.  Dayis  (N.  J.)  SO  Atl.  20;  Bliddleton 
T.  Middleton,  41  Atl.  291,  203,  187  Pa.  612; 
Proudlove  t.  Proudloye  (N.  J.)  46  Atl.  951, 
952;  Loux  y.  Loux,  41  Atl.  358,  359,  57  N. 
J.  Eq.  561;  Ingersoll  y.  Ingersoll,  49  Pa.  (13 
Wright)  249,  251,  88  Am.  Dec.  500;  Warner 
T.  Warner,  20  N.  W.  557.  558,  54  Mich.  492. 

Separation  is  not  desertion.  Desertion  ia 
tn  actual  abandonment  of  matrimonial  co- 
habitation, with  an  Intent  to  desert,  willfnlly 
and  maliciously  persisted  in,  without  cause, 
for  two  years.  The  guilty  intent  is  manifest- 
ed when,  without  cause  or  consent,  either 
party  withdraws  from  the  residence  of  the 
other.  Ingersoll  y.  Ingersoll,  49  Pa.  (13 
Wright)  249,  251  (approved  in  Eisenberg  y. 
Elsenberg,  1  Pa.  Co.  Ct.  R.  590,  593). 

A  separation  between  husband  and  wife  . 
Implies  the  consent  of  both  parties,  and  is 
not  eynonymous  with  "desertion,"  the  very  | 
idea  of  which  is  to  leave  without  consent  of  | 
the  other,  and  in  violation  of  duty.  Stod- 1 
dart  y.  Stoddart  (111.)  11  Chi.  Leg.  N.  162. 

In  a  prosecution  for  perjury,  defendant  j 
was  charged  with  having  sworn  in  a  divorce 
suit   that   his  wife   had   willfully   deserted 
him.    His  testimony  was  that  they  separated; 
that  she  refused  to  return.    It  was  contend- 
ed that  the  Jury  should  have  been  Instructed 
as  to  the  difference   between   "separation" 
and  "desertion,"   and  that  a  defendant  in- 
dicted for  perjury,  who  swore  that  his  wife  ' 
was  guilty  of  desertion,  cannot  be  convicted  : 
by  proof  that  defendant  swore  that  himself  I 
and  his  wife  separated.     It  was  held  that ' 
such   instruction   was   not   necessary,   since  | 
the  wife  testified  that  the  separation  was  ! 
because  of  her  absolute  refusal  to  live  with  ; 
her  husband,  or  to  come  where  he  was  after 
he  had  left  his  former  home,  there  being  no 
distinction   between  a   separation   accompa- 
nied by  such  refusal,  and  the  statutory  defi- 
nition of  "desertion."    Hereford  v.  People, 
e4  N.  B.  810,  316,  197  111.  222. 

Departure  or  absence  of  one  party  from 
the  family  dwelling  place,  caused  by  cruelty 
or  threats  of  bodily  harm,  from  which  dan- 
ger would  be  reasonably  apprehended  from 
the  other,  is  not  desertion  by  the  absent 
party.  Separation  by  ^consent  with  or  with- 
out the  understanding  that  one  of  the  parties 
will  apply  for  a  divorce,  is  not  desertion. 
Absence  or  separation,  proper  in  itself,  be- 
comes desertion  whenever  the  intent  to  de- 
sert is  fixed  during  such  absence  or  separa- 
tion. Consent  to  a  separation  is  a  revocable 
act,  and  if  one  of  the  parties  afterwards 
In  good  faith  seeks  a  reconciliation  and  res- 
toration, but  the  other  refuses  It,  such  re- 


fusal is  desertion.  If  one  party  deserts  the 
other  before  the  expiration  of  the  statutory 
period  required  to  make  the  desertion  a 
cause  of  divorce,  returns,  and  offers  in  good 
faith  to  fulfill  the  marriage  contract,  and  so- 
licits condonation,  the  desertion  is  cured. 
If  the  other  party  refuses  such  offer  and  con- 
donation, the  refusal  shall  be  deemed  and 
treated  as  desertion  by  such  party  from  the 
time  of  refusal.  The  husband  may  choose 
any  reasonable  place  or  mode  of  living,  and 
if  the  wife  does  not  conform  thereto  it  is 
desertion.  If  the  place  or  mode  of  living 
selected  by  the  husband  la  unreasonable  and 
grossly  unfit,  and  the  wife  does  not  conform 
thereto,  it-  is  desertion  on  the  part  of  the 
husband  from  the  time  her  reasonable  objec- 
tions are  made  known  to  him.  Civ.  Code 
Mont.  1895.  S§  136-142. 

Same— Oompnlaory. 

Cruelty,  on  the  part  of  either  spouse, 
carried  to  such  an  extent  as  to  drive  the 
other  from  home,  will  constitute  desertion  on 
the  part  of  the  spouse  Inflicting  such  cruelty. 
Barnett  v.  Bamett,  61  N.  B.  737,  739,  27 
Ind.  App.  466. 

To  render  the  withdrawal  of  a  wife 
from  the  house  of  the  husband  such  an  aban- 
donment as  to  constitute  a  "desertion"  in 
legal  estimation,  it  must  appear  that  she  left 
her  husband  and  remained  away  from  him 
of  her  own  accord,  without  his  consent  and 
against  his  will,  for  the  full  statutory  period. 
The  abandonment  Is  not  voluntary  where  it 
Is  compelled  by  personal  violence,  coarse 
language,  and  constant  neglect;  and  such  an 
abandonment  cannot  be  made  the  ground  of 
divorce.  Meldowney  v.  Meldowney,  27  N.  J. 
Eq.  a2  C.  B.  Oreen)  828,  329. 

The  leaving  and  abandoning  of  a  hus- 
band's home  by  the  wife  when  his  conduct 
towards  her  is  so  cruel  that  she  cannot  live 
and  cohabit  with  him  with  safety  to  her 
health,  or  without  peril  to  her  life,  or  if 
she  has  good  reason  to  believe  she  cannot, 
does  not  constitute  desertion.  In  such  case 
she  does  not  leave  her  husband  or  her  home 
in  consequence  of  any  willfulness  on  her 
part,  but  is  compelled  by  the  cruelty  of  her 
husband,  and  against  her  will,  so  to  do.  The 
desertion  in  such  case  is  on  his  part,  and 
not  on  hers.  He  as  completely  commits  the 
crime  of  "desertion"  when  by  his  cruel  con- 
versation and  conduct  he  compels  her,  for 
safety,  to  leave  him  and  his  home,  as  when 
he  willfully  and  without  cause  leaves  and 
abandons  her.  Warner  v.  Warner,  20  N. 
W.  557,  558,  54  Mich.  492. 

The  marriage  contract  does  not  furnish 
an  absolute  guaranty  to  the  wife  that  the 
husband  shall  at  all  times  be  able  to  relieve 
her  from  all  efforts  to  support  the  family,  and 
separation  attributable  to  the  husband's  in- 
ability to  earn  support  for  the  wife  does  not 
constitute   a    desertion    entitling    her   to    a 
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dlTorce.    Bennett  t.  Bennett,  48  Conn.  818, 

sia 

A  mere  separation  by  mntual  consent  is 
DOt  desertion  by  either  party.  lAtham  t. 
Latham  (Ya.)  80  Grat  807,  321;  Alkire  ▼. 
Allcire  (W,  Va-)  U  S.  B.  11,  12;  Bamett  t. 
Bamett  (Ind.)  61  N.  B.  787,  780.  ••Deser- 
tion," as  applied  to  a  severance  of  the  re- 
lations between  hnsband  and  wife,  means 
the  absenting  of  one  of  the  spouses  from 
the  other  against  the  will  of  such  other; 
hence  if  a  married  woman  left  her  husband 
with  his  consent  and  remained  away,  that 
was  not  desertion,  but  merely  sr  yoluntaiy 
separation.  Lea  ▼.  Lea,  90  Mass.  (8  Allen) 
418,  419. 

A  separation  by  mutual  consent  cannot 
be  desertion;  neither  can  desertion  be  in- 
ferred against  either  from  the  mere  unaided 
fact  of  their  not  living  together,  though  pro- 
tracted absence,  with  other  circumstances, 
may  establish  the  .original  Intent.  If  the 
husband,  after  deserting  his  wife,  repents 
and  offers  to  return,  and  she  rejects  his  pro- 
posal, the  statutory  period  having  elapsed, 
this,  at  the  date  of  the  refusal,  becomes  de- 
sertion by  the  wife.  A  desertion  ends  with 
the  determination  of  the  intent  to  desert  It 
ends  when  the  erring  party  offers  to  return 
and  is  prevented  by  the  other  party.  The 
very  idea  of  a  "desertion"  is  to  leave  with- 
out the  consent  of  the  other,  and  is  not 
synonymous  v^ith  "separation,"  for  a  sep- 
aration implies  consent  of  both  parties  to 
be  affected  thereby.  "Deserjtion"  and  "aban- 
donment" are  different  words  to  express  the 
same  thmg.  The  word  "desert"  means  to 
part  from,  to  end  a  connection  with,  to  for- 
sake, to  abandon,  to  leave  without  permis- 
sion, to  forsake  in  violation  of  duty.  Stod- 
dart  V.  Stoddart  aH)  H  Chi.  Leg.  N.  162. 

Where  a  wife  left  her  husband  at  his 
suggestion,  and  there  was  subsequent  corre- 
spondence in  which  both  parties  suggested 
conditions  for  a  return,  though  no  satisfac- 
tory agreement  was  reached,  the  separation 
would  not  justify  the  granting  of  a  divorce. 
Middleton  y.  Middleton,  41  Atl.  291,  293,  187 
Pa.  612. 

A  divorce  on  the  ground  of  desertion 
will  not  be  granted  where  the  parties  have 
met  in  friendly  relations  within  two  years 
of  the  filing  of  the  petition,  and  defendant 
within  that  time  has  given  plaintiff  money 
and  repeatedly  requested  her  to  live  with 
him.    Davis  v.  Davis  (N.  J.)  30  Atl.  20. 

The  voltmtary  separation  of  a  husband 
and  wife  for  mutual  dislike,  incompatibility 
of  temper,  incongeniallty,  or  other  cause, 
however  long  continued,  will  not  constitute 
"desertion"  on  either  side,  within  the  meaning 
of  a  statute  authorizing  divorce  therefor. 
It  will  become  a  desertion,  however,  from  the 
time  when  a  renewal  of  the  marriage  ties  is 


sincerely  sought,  or,  In  other  words,  from 
the  period  when  the  mutual  acquieecence  in 
the  separation  Is  put  to  an  end  by  the  over^ 
tares  of  one  of  the  parties.  Hankinson  t. 
Hankinson,  88  N.  J.  Eq.  (6  Stew.)  66.  7a 

DE8BBTION  (In  ICaritlme  Iaw). 

"Desertion  is,  by  the  law  maritime,  an 
unlawful  and  willful  abandonment  of  a  ves- 
sel, during  her  voyage,  by  her  crew,  with- 
out an  intention  of  returning  to  their  duty. 
It  is  not  a  mere  unauthorized  absence  from 
the  ship  without  leave."  The  Union  (U.  S.) 
24  Fed.  537,  539. 

'•  'Desertion,'  in  the  sense  of  the  maritime 
law,  means,  not  a  mere  unauthorized  absence 
from  a  ship  without  leave,  but  an  unauthor- 
ized leaving  or  absence  from  a  ship  with  an 
intention  not  to  return  to  the  service,  or,  as 
it  is  often  expressed,  animo  non  revertendi; 
that  is,  with  an  intention  to  desert."  Coffin 
▼.  Jenkins  (U.  B.)  5  Fed.  Cas.  1188,  1190; 
Per  Story,  J.,  in  Cloutman  v.  Tunison  (D. 
S.)  5  Fed.  Cas.  1091.  1093. 

Desertion  is  the  quitting  of  a  vessel  by  a 
seaman,  not  only  without  leave  or  permis- 
sion, but  without  justifiable  cause,  and  with 
the  intent  not  to  return  again  to  the  ship's 
duty.  The  Mary  C.  Conery  (U.  S.)  9  Fed.  222, 
223. 

"Desertion"  by  a  sailor,  during  a  voyage, 
such  as  will  work  a  forfeiture  of  all  wages 
previously  due,  must  be,  not  merely  an  ab- 
sence without  leave  or  in  disobedience  of  or 
ders,  but  a  desertion  with  an  intention  to 
abandon  the  ship;  and  if,  after  desertion,  a 
seaman  offers  to  return  to  duty  in  a  reason- 
able time,  and  offers  amends  and  repents  of 
the  offense,  the  master  is  bound  to  receive 
him  back,  unless  his  previous  misconduct 
would  justify  a  discharge.  The  George  (U. 
S.)  10  Fed.  Cas.  201,  204. 

DESERVING. 

The  word  "deserving,"  as  used  In  a  will 
giving  the  surplus  of  testator's  estate,  after 
payment  of  legacies,  to  be  distributed  to  such 
persons,  societies,  or  institutions  as  the  exec- 
utors might  consider  most  deserving,  denotes 
worth  or  merit,  without  regard  to  condition 
or  circumstance,  and  is  in  no  sense  of  the 
word  limited  to  persons  in  need  of  assist- 
ance, or  to  objects  which  come  within  the 
class  of  charitable  uses.  Nichols  v.  Allen, 
130  Mass.  211,  218,  39  Am.  Rep.  445. 

In  a  will  bequeathing  property  to  select- 
men in  trust  for  the  special  benefit  of  the 
worthy,  deserving  poor  of  a  certain  town, 
the  phrase  "worthy,  deserving  poor"  was  not 
an  indeterminate  and  uncertain  one,  but  one 
which  the  selectmen  might  well  determine. 
Beardsley  v.  Selectmen  of  Bridgeport,  3  Atl. 
557,  558,  53  Conn.  489,  55  Am.  Rep.  152. 
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The  use  of  tbe  -word  "deserving"  in  a 
bequest  to  a  trustee,  to  be  used  as  In  his 
judgment  he  may  think  best  in  aid  of  the 
deserving,  aged  natiye-bom  in  a  certain  town 
needing  such  aid,  does  not  render  the  will  in- 
deflnite,  since  the  word  must  be  construed 
in  connection  with  the  phrase  "needing  aid," 
and  coupled  with  that  phrase,  and  donation 
of  money,  it  means  practically  the  same 
thing  as  the  "aged  poor."  F«y  v.  Howe,  69 
Pac.  428,  424,  136  Gal.  599. 

DESIGN. 

See  ''Formed   Design";    "Premeditated 

Design." 
Designed  for  exportation,  see  "Export — 

Exportation." 

The  word  "design"  contemplates  the 
causative  act  of  omission,  done  or  suffered 
willfully  or  knowingly.  The  Strathdon  (U. 
S.)  89  Fed.  374,  378. 

AlMenoe  of  orevpowerliiir  passloiL  im« 
pUed. 

The  expressions  "premeditation,"  "delib- 
eration," "design."  "determination,"  distinct- 
ly formed  in  the  mind,  used  in  the  charge  of  a 
prosecution  for  murder,  all  imply  the  ab- 
sence of  overpowering  passion.  State  ▼.  Ah 
Mook,  12  Nev.  869,  381. 

As  deilgnate. 

17  Stat  599,  providing  that  no  article  or 
thing  "designed  or  intended  for  the  preven- 
tion of  conception"  shall  be  carried  in  the 
mall,  should  not  be  construed  "as  intended  to 
describe  the  intent,  which  must  be  an  ele- 
ment of  the  crime  against  the  United  States, 
but  simply  as  descriptive  of  the  article  made 
contraband,  and  the  phrase  must  be  under- 
stood to  Indicate  as  contraband  in  the  mail 
any  article  or  thing  designed  in  a  manner 
calculated  to  secure  its  use  by  one  for  the 
purpose  of  preventing  conception.  The  same 
conclusion  may  be  arrived  at  by  giving  the 
word  'designed,'  as  used  in  this  statute^  the 
signification  of  'designated,'  which  is  one  of 
the  ordinary  meanings  of  the  word."  United 
States  T.  Bott  (U.  S.)  24  Fed.  Cas.  1204, 1205. 

As  intend. 

"Design"  is  a  purpose  or  intention,  com- 
bined with  plan,  or  Implying  a  plan  in  the 
mind.  State  v.  Grant,  53  N.  W.  120,  121,  86 
Iowa,  216;  Ernest  v.  State,  20  Fla.  383,  388; 
Hogan  V.  State,  36  Wis.  226,  244. 

In  an  indictment  charging  that  the  de- 
fendant fraudulently  and  deceitfully  kept  in 
bis  possession  six  quires  of  paper,  which  was 
a  material  devised,  adopted,  and  designed  by 
him  for  forging  and  making  false  counterfeit 
notes  in  imitation  of  those  issued  by  banks 
and  banking  companies,  the  term  "designed" 
was  intended  to  point  out  the  particular  pur- 
pose to  which  the  Instrument  or  material 


might  be  applied.  It  is  not  sumdent  to  con- 
stitute an  allegation  of  defendant's  criminal 
intent  Commonwealth  t.  Morse,  2  Mass. 
128,131. 

In  an  accident  insurance  policy  provid* 
ing  that  the  Insurance  should  not  extend  to 
any  case  of  death  or  personal  injury,  unless 
the  claimant  should  establish  by  direct  and 
positive  truth  that  the  death  or  injury  was 
not  the  result  of  design,  either  on  the  part 
of  the  deceased  or  of  any  other  person,  the 
term  "design"  means  the  design  that  intend- 
ed the  actual  result  accomplished,  and  not 
the  design  of  the  act  itself,  which  act  result- 
ed in  the  killing  of  one  contrary  to  the  de- 
sign of  the  act  The  design  mentioned  in  the 
policy  must  be  considered  a  design  on  the 
part  of  one  killing  the  insured  to  kill  such  In- 
sured, and  if  at  the  time  he  fired  the  pistol 
shot  he  did  not  intend  to  kill  insured,  or  did 
not  know  that  the  man  he  was  shooting  was 
the  insured,  death  was  not  the  result  of  de- 
sign. Utter  V.  Travelers'  Ins.  Co.,  32  N.  W. 
812,  818,  66  Mich.  545,  8  Am.  St  Rep.  913. 

Where  a  partnership  contract  ];Mrovided 
that  one  of  the  partners'  might  purchase,  s^ 
and  charter  the  vessels  "designed  for  the 
trade,"  the  loss  or  profit  to  be  charged  or 
credited  to  the  general  account,  a  ship  which 
was  built  for  the  trade,  but  was  sold  imme- 
diately upon  being  launched,  without  actual- 
ly having  engaged  In  the  trade,  was  within 
the  terms  of  the  contract,  and  the  profits  of 
such  sale  were  partnership  profits.  Foster 
V.  Goddard  (U.  S.)  9  Fed.  Gas.  534,  542. 

The  words  "designed  to  distinguish  such 
ballots,"  in  Pol.  Code.  S§  1206. 1207,  providing 
that  when  any  ballot  bears  upon  it  any  im- 
pression, device,  color,  or  thing  designed  to 
distinguish  such  ballot  from  other  ballots 
it  shall  be  rejected,  operate  to  require  the 
impression,  device,  color,  or  thing  to  be  ex- 
pressly for  the  purpose  of  marking  the  ballot; 
and  therefore  the  statute  does  not  authorize 
the  rejection  of  a  ballot  for  discoloration,  not 
designed,  but  resulting  from  the  use  of  Ink 
by  the  elector  in  scratching  bis  ballot  Wy- 
man  t.  Lemon,  51  Cal.  273,  274. 

"Designed  to  mislead  the  voter,"  as  used 
in  Act  1875,  p.  51,  S  1,  providing  that  the  cap- 
tion or  head  lines  on  ballots  shall  not  in  any 
manner  be  "designed  to  mislead  the  voter*' 
as  to  the  name  or  names  thereunder,  means 
not  truly  indicating  the  political  character  or 
party  afilliations  of  the  persons  to  be  voted 
for,  or  representing  by  the  words  used  in  the 
caption  that  the  ballot  Is  the  ticket  of  one 
party  when  in  truth  and  in  fact  the  persons 
whose  names  are  contained  in  the  body  of  the 
ballot  represent  another  and  different  par 
ty.  Where  the  caption  of  ballots  contain  the 
word  "Republican,"  "Independent,"  or 
"Greenback,"  it  cannot  be  said  as  a  matter 
of  law  that  the  ballots  were  designed  to  mis- 
lead the  voter.  Turner  v.  Drake,  71  Mo.  285. 
287. 
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A  policy  proYlding  that  the  Insurer 
would  be  liable  for  any  loss  by  fllre  originat- 
ing in  any  cause  except  the  "design  in  the 
insured,"  does  not  include  a  loss  which  was 
produced  by  the  mere  negligence  or  laches  of 
the  assured  in  leaving  the  property  exposed 
to  the  peril,  where  he  did  not  co-operate,  di- 
rectly or  indirectly,  with  those  who  produced 
the  loss.  Design  imports  plan,  scheme,  in- 
tention carried  into  effect;  and  therefore  a 
loss,  to  be  by  the  design  of  the  assured,  must 
be  by  incitement,  connivance,  or  co-operation 
of  the  assured,  directly  or  indirectly,  with 
the  persons  who  were  the  agents  in  the  act; 
and  the  fact  that  the  insured  was  negligent 
in  leaving  the  premises  derelict,  and  thus 
exposed  them  to  the  wanton  or  criminal  acts 
of  intruders,  was  not  sufficient  to  make  the 
loss  one  by  the  design  of  the  assured,  since 
the  negligence  of  the  assured  cannot  be  the 
approximate  cause  of  the  loss  where  he  had 
no  co-operation,  knowledge,  or  part  in  the 
act  causing  the  loss.  Gatlin  v.  Springfield 
Fire  Ins.  Go.  (U.  S.)  5  Fed.  Gas.  310,  814. 

In  a  policy  insuring  against  loss  by  fire 
not  caused  by  the  design  of  the  insured,  "de- 
sign'* does  not  include  negligence.  There  are 
cases  of  gross  neglect  which  are  in  law  deem- 
ed equivalent  to  a  fraudulent  purpose  or  de- 
sign, founded  on  the  consideration  of  doing 
nothing  when  the  slightest  care  on  the  part 
of  the  insured  would  prevent  a  great  injury. 
Judge  Shaw  supposes  a  case  where  the  in- 
sured in  his  own  house  sees  the  burning  coals 
in  the  fireplace  roll  down  on  his  wooden  floor, 
and  does  not  brush  them  up.  This  would  be 
nonfeasance,  and  evidence  of  a  culpable  reck- 
lessness and  indifference  to  the  rights  of  oth- 
ers. .  And  where  a  husband  of  a  wife  admit- 
ted to  be  insane  is  the  owner  of  buildings  in- 
siu*ed  by  the  defendants,  and  the  care  of  the 
wife  is  intrusted  to  the  husband,  and  she 
bums  the  buildings  while  thus  insane,  the 
insurer  is  liable  for  the  loss  where  there  is 
no  such  negligence  shown  on  the  part  of  the 
husband  as  will  evince  a  corrupt  design  or  a 
fraudulent  purpose  on  his  part  Gove  v. 
Farmers'  Mut.  Fire  Ins.  Co.,  48  N.  H.  41,  43, 
97  Am.  Dec.  572,  2  Am.  Rep.  168. 

Premeditation  implied* 

"Design"  means  "intent,**  and  both 
words  essentially  imply  premeditation.  Pe- 
rugi  V.  State,  80  N.  W.  693,  597,  104  Wis.  230, 
76  Am.  St.  Rep.  865;  Ernest  T.  State,  20  Fla. 
383,  388;   Hogan  v.  State,  36  Wis.  226,  244. 

The  definitions  of  "murder  in  the  third 
degree"  and  of  "manslaughter"  use  the 
words  "without  design  to  effect  death,"  thus 
positively  excluding  such  a  design,  and  a  de- 
sign so  excluded  is  necessarily  the  premedi- 
tated design  of  murder  in  the  first  degree. 
Hogan  V.  state,  36  Wis.  226,  244. 

The  design  necessary  to  constitute  mur- 
der in  the  first  degree  is  a  design  to  kill  will- 


fully; that  is,  of  purpose,  with  the  Intent 
that  the  act  by  which  the  life  of  the  party 
is  taken  should  have  that  effect  deliberately; 
that  is,  with  cool  purpose  and  with  premedi- 
tation; that  is,  the  design  must  be  formed 
before  the  act  by  which  the  death  is  pro- 
duced is  performed.  Dale  T.  State,  18  Tenn. 
(10  Yerg.)  551,  552. 

As  plan  of  building. 

In  a  by-law  of  a  land  company  that  no 
land  should  be  sold  or  leased  without  a 
pledge  to  build  speedily,  design  of  buildings 
to  be  approved  by  directors,  "design"  was  not 
used  in  its  strictly  technical  sense,  such  as 
architects  might  understand  it,  but  it  only 
refers  to  the  general  plan,  and  not  to  the  de- 
tails of  construction  of  the  building.  Devries 
V.  Cone,  34  Atl.  822,  823.  82  Md.  180. 

Where  land  Is  conveyed  by  a  land  com- 
pany, with  the  provision  that  buildings  to 
be  erected  shall  be  according  to  a  "design" 
approved  by  the  directors  of  the  land  com- 
pany, on  the  destruction  of  the  building  so 
built  the  grantee  would  have  a  right  to  re- 
build according  to  the  original  design;  that 
is,  without  any  such  changes  as  would  sub- 
stantially affect  the  general  plan  approved 
by  the  directors.  Peabody  Heights  CJo.  v. 
Willson,  82  Md.  186,  32  Atl.  386^  889,  86  L^ 
R.  A.  393. 

DESIGN  (In  Oopyrielit). 

See    "Improved    Design";    "Novel    De- 
sign"; "Useful  Design." 

A  "design,"  in  the  view  of  the  patent 
law,  is  that  characteristic  of  a  physical  sub- 
stance which  by  means  of  lines,  images,  con- 
figuration, and  the  like,  taken  as  a  whole, 
makes  an  impression,  through  the  eye,  upon 
the  mind  of  the  observer.  The  essence  of  a. 
design  resides,  not  in  the  elements  individual- 
ly, nor  in  their  method  of  arrangement,  but 
in  the  tout  ensemble — ^in  that  indefinable 
whole  that  awakens  some  sensation  in  the 
observer's  mind.  Impressions  thus  imparted 
may  be  complex  or  simple;  in  one  a  mingled 
impression  of  gracefulness  and  strength,  in 
another  the  impression  of  strength  alone. 
But  whatever  the  impression,  there  Is  at- 
tached in  the  mind  of  the  observer,  to  the 
object  observed,  a  sense  of  uniqueness  and 
character.  Pelouze  Scale  &  Mfg.  Go.  v. 
American  Cutiery  Co.  (IJ.  S.)  102  Fed.  016, 
918,  43  G.  G.  A.  52. 

The  word  "design,"  as  used  In  federal 
copyright  act  as  a  term  of  art,  is  used  in 
its  popular  acceptation,  meaning  the  giving 
of  a  visible  form  to  the  conceptions  of  the 
mind  or  to  the  invention;  in  other  words,  it 
is  that  fac  simile  or  working  out  of  the  ideas 
so  that  they  may  be  comprehended  by  the 
senses.  Blnns  y.  Woodruff  (U.  Q.)  3  Fed. 
Gas.  421,  424. 
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"Designs/*  as  xised  In  Rer.  St  S  4829,  re- 
lating to  copyrights  for  patterns  for  designs, 
fall  in  lint  with  mechanical  patents,  and  re- 
qnire  the  eawrcise  of  the  inrentiTe  faculty* 
Henderson  y.  Tompkins  (U.  S.)  60  Fed.  758, 
761  (citing  Smith  t.  Whitman  Saddle  Ga,  148 
U.  S.  674, 18  Sup.  Gt  768,  87  li.  Bd.  60^ 

DESIGNEDI.T. 

In  an  indictment  for  obtaining  goods  by 
false  pretenses,  the  word  "knowingly,"  in 
amnectlon  with  the  word  "falsely,"  by  which 
it  is  immediately  followed,  is  sofflclently  com- 
prehensiye  without  using  also  the  word  "de- 
lignedly/'  The  pretense  could  not  be  "know- 
ingly" false  without  at  the  same  time  being 
'"designedly"  false.  The  word  "knowingly** 
l8  at  least  the  equivalent  of  the  words  "de- 
signedly" and  "unlawfully,**  and  therefore, 
the  latter  being  sufficient  without  the  for- 
mer, the  former  must  be  sufficient  without 
the  latter.  State  t.  Halida,  28  W.  Ya.  490, 
601 

DESIGNATE. 

See  "To  Be  Designated.** 

A  city  charter  authorizing  the  taxation 
of  such  property  as  the  city  council  may 
"designate"  does  not  require  a  specific  desig- 
nation of  each  particular  class  and  kind  of 
property  to  be  taxed,  but  a  designation  of 
"property  of  any  kind  subject  to  taxation 
under  the  laws  of  the  commonwealth*'  is  a 
BofScient  designation.  Covington  Gaslight 
Co.  T.  City  of  Covington,  84  Ky.  94,  95,  99. 

The  word  "designate,**  as  used  in  Act 
July  2,  1839,  requiring  that  each  ticket  voted 
for  at  an  election  should  designate  on  the 
ontslde  the  office  or  offices,  and  on  the  inside 
the  name  of  the  person  voted  for  to  fill  such 
office  or  offices,  means  to  show,  or  point  out; 
to  indicate  by  description,  or  by  something 
known  or  determinate.  Any  clear  description 
of  the  offices,  about  which  there  could  be  no 
mistake  or  apprehension,  would  be  sufficient. 
In  re  Election  of  Prothonotary  of  Luzerne 
County,  3  Pa.  Law  J.  156,  157. 

As  appoint* 

The  word  "designate,**  when  used  by 
the  appointing  power  in  making  an  appoint- 
ment to  office,  is  equivalent  to  the  word  "ap- 
point" People  T.  Fitzsimmons,  68  N.  Y.  514, 
619. 

As  declare  or  ea^pross. 

The  word  "designate,"  as  used  in  the 
statute  providing  that  the  jury  shall  designate 
by  their  verdict  whether  it  be  murder  in  the 
first  or  second  degree,  does  not  imply  that  it 
will  be  sufficient  for  the  Jury  to  intimate  or 
give  some  vague  hint  as  to  the  degree  of 
murder  of  which  the  defendant  is  found 
^illty,  but  is  equivalent  to  the  word  "ex- 


press" or  "declare,"  and  it  was  evidently  in- 
tended that  the  jury  should  expressly  state 
the  degree  of  murder  in  the  verdict  so  that 
nothing  should  be  left  to  implication;  and 
a  verdict  of  guilty  as  charged  in  the  indict- 
ment, under  an  indictment  charging  grand 
larceny,  was  insufficient  where  the  statute 
divided  larceny  into  two  degrees,  defining 
each.  McLane  v.  Territory  (Ariz.)  71  Pac. 
938,  939.  If  it  be  sufficient  for  the  verdict 
to  designate  the  degree  of  the  crime  only  by 
reference  to  the  indictment,  it  would  be 
equally  good,  in  such  case,  simply  to  find  the 
defendant  guilty,  without  reference  to  the 
indictment.  People  v.  Campbell,  40  Gal.  129, 
139. 

As  nuurk  or  point  oiit» 

In  a  statute  which  provided  that  on  pro- 
ceedings for  the  laying  out  of  a  road,  after 
the  court  had  appointed  surveyors  and  fixed 
a  time  of  their  meeting,  at  least  two  of  the 
applicants  for  the  road  should  sign  and  set 
up  notices  designating  the  time  or  places  from 
and  to  which  the  road  is  to  be  laid  out,  "des- 
ignate** meant  to  point  out  or  mark  by  some 
particular  sign  or  mark.  State  v.  Green, 
18  N.  J.  Law  (8  Har.)  179.  181. 

Bev.  St.  1875,  p.  214,  S  3,  provides  for 
the  appointment  of  a  committee  to  locate 
and  describe  all  natural  oyster  beds  in  a 
certain  town,  which  shall  be  designated  by 
such  committee,  and  their  report  be  recorded, 
etc.  Held,  that  the  word  "designated,"  as 
there  used,  is  to  be  taken  as  referring  merely 
to  the  act  of  the  commissioners  authorized 
to  determine  and  inform  applicants  what, 
grounds  they  may  occupy,  and  that  before 
the  applicant  can  require  any  right  to  the 
exclusive  occupation  of  the  ground  it  is  neces- 
sary for  him  to  mark  and  stake  out  the 
place  designated.  White  v.  Petty,  18  Atl. 
253,  57  Conn.  576. 

"Designate,**  according  to  the  diction- 
ary, means  to  call  by  a  distinctive  title;  to 
point  out  by  distinguishing  from  others;  and 
is  so  used  in  Act  24th  Gen.  Assem.,  c.  33,  § 
14,  providing  that  the  names  of  ail  candidates 
of  any  political  party  shall  be  placed  under 
the  title  of  such  party  as  designated  by  them 
in  their  certificates  of  nomination.  Lowry  v. 
Davis,  101  Iowa,  236,  239,  70  N.  W.  190. 

As  seloot* 

"Designate,**  as  used  in  the  Mexican  law 
of  1825,  providing  that  where  projects  for 
new  settlements,  in  which  one  or  more  per- 
sons offers  to  bring  at  their  expense  100  or 
more  families,  shall  be  presented  to  the  gov- 
ernment, and  if  found  conformable  with  this 
law  it  shall  be  admitted,  and  the  government 
shall  immediately  "designate**  to  the  con- 
tractors the  land  where  they  are  to  establish 
themselves,  "does  not  mean  that  the  govern- 
ment will  grant  them  the  land,  but  simply 
that  it  will  select  and  designate  the  place 
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where  a  colony  may  be  settled.'*  Interstate 
Land  Co.  y.  Maxwell  Land  Grant  Co.,  11  Sup. 
Ct  656,  661,  139  U.  &  569,  85  U  Bd«  27& 

Act  March  11, 1880  (Supp.  Revision,  929), 
(  86,  provides  that  school  trustees  shall  give 
notice  of  the  annual  meeting,  and  therein 
state  the  object  of  the  meeting,  and  the 
amount  of  money  desired  to  be  raised,  and 
that  no  greater  sum  than  the  amount  so  des- 
ignated can  be  raised.  Held,  that  the  word 
**designated,"  as  so  used,  means  to  show,  to 
point  out,  to  specify,  and  does  not  mean  to 
select  or  determine  upon.  State  v.  Trustees 
of  School  Dist  No.  10,  18  A.  083.  084,  52  N. 
J.  Law  (23  Vroom)  104. 

DESIGNATION. 

The  term  "designation,*'  as  used  in  the 
by-laws  of  a  mutual  benefit  society  declar- 
ing that,  if  no  designation  of  a  beneficiary 
has  been  made,  the  amount  which  the  insured 
is  entitled  to  receive  shall  be  paid  to  his 
heirs,  means  and  refers  to  the  express  act 
of  the  member  specifying  and  naming  some 
particular  person  as  his  beneficiary.  Hanson 
V.  Minnesota  Scandanavian  Relief  Aas'n,  60 
N.  W.  1091,  1093,  59  Minn.  123. 

The  meaning  of  "designation,"  as  found 
in  the  dictionary,  includes  "appellation."  It, 
according  to  Webster,  is  that  which  desig- 
nates distinctive  title;  appellation.  Accord- 
ing to  Worcester,  its  meaning  is  "that  which 
serves  to  distinguish."  As  used  in  a  statute 
requiring  ballots  to  be  on  plain  white  paper, 
clear  and  plain  cut,  without  any  ornaments, 
"designation,"  mutilation,  symbol,  or  mark 
of  any  kind  whatsoever,  except  the  name  or 
names  of  the  person  or  persons  voted  for 
and  the  office  for  which  such  persons  are 
intended  to  be  chosen,  it  is,  on  account  of 
its  associate  words,  to  be  construed  to  intend 
only  designations  in  the  nature  of  ornamenta- 
tions, mutilations,  sjrmbols,  or  marks,  as  dis- 
tinct from  words  or  writings,  and  hence  bal- 
lots having  on  them,  in  the  body  thereof,  the 
words  '"National  Republican  Ticket,"  "Free 
Suffrage  Ticket,"  are  not  illegal  or  contrary 
to  the  purposes  of  the  statute.  State  v. 
Saxon,  12  South.  218,  225,  30  Fla.  668,  18  U 
R.  A.  721,  32  Am.  St  Rep.  46. 

In  Civ.  Code,  S  2466,  requiring  every  firm 
doing  business  under  a  fictitious  name  or 
"designation,  not  showing  the  names  of  the 
partners,"  to  file  and  publish  a  certificate 
showing  the  full  names  and  residences  of  its 
members,  "designation"  is  not  used  in  opposi- 
tion or  contrast  between  the  phrase  "fic- 
titious name";  the  former  is  supplementary 
to  the  latter.  Pendleton  v.  Cline,  24  Pac. 
659,  660,  85  Cal.  142. 

DESIRABLE. 

In  a  railroad  charter  authorizing  the  com- 
pany,  for  the  purpose  of  constructing   its 


road  with  all  desirable  appendages,  and  for 
putting  and  keeping  the  same  in  repair,  to 
enter  upon,  take,  and  hold  all  real  estate 
and  materials  necessary  for  that  purpose,  tbe 
word  "desirable"  should  be  construed  to  meao 
"necessary."  Prather  y.  Jeffersonville,  M. 
&  L  R.  Co.,  52  Ind.  16,  37. 

Under  the  charter  of  a  corporation  organ- 
Ised  for  the  manufacture  and  dealing  in  lum- 
ber and  other  articles,  and  providing  that  tbe 
company  may  acquire  and  transfer,  purchase 
and  hold,  sell  or  exchange,  any  real  estate 
or  other  property  that  may  be  deemed  "de- 
sirable" in  the  transaction  of  its  busineas, 
the  corporation  has  power  to  purchase  its 
own  stock.  Iowa  Lumber  Co.  y.  Foster,  49 
Iowa.  25,  28^  81  Am.  Rep.  14a 

DESIRE. 

A  desire,  either  natural  or  otherwise,  la 
not  a  consideration  for  a  contract  It  may 
be  a  motive  for  a  party  entering  mto  a  con- 
tract, but  we  take  it  that  it  does  not  consti- 
tute a  legal  consideration.  A  friendly  feeling 
and  a  wish  and  desire  to  help  are  always 
necessarily  present  in  the  mind  of  an  accom- 
modation guarantor.  Greer  Machinery  Co. 
y.  Stains  (Tenn.)  59  S.  W.  692,  699. 

Under  a  statute  authorizing  an  informa- 
tion in  quo  warranto  by  any  person  desiring 
to  prosecute  the  same  is  meant  any  person 
who  has  an  interest  to  be  affected,  and  the 
words  do  not  give  a  private  relator  the  writ 
in  a  case  of  private  right  involving  no  indi- 
vidual grievance.  Commonwealth  v.  Cluley, 
56  Pa.  (6  P.  F.  Smith)  270,  272. 

The  statute  providing  that  informations 
in  the  nature  of  a  quo  warranto  may  be  ex- 
hibited at  the  relation  of  any  person  desiring 
to  prosecute  the  same  means  any  person  hav- 
ing an  interest  in  the  subject  of  the  prosecu- 
tion; and  one  claiming  the  office  of  a  school 
director,  but  who  is  not  shown  to  be  a  quali- 
fied elector  of  the  district,  is  not  in  a  posi- 
tion to  file  an  information  in  the  nature  of 
quo  warranto  against  the  incumbent.  State 
V.  Boal,  46  Mo.  528,  531. 

As  word  of  intention* 

Either  of  the  words  "wish,"  "desire," 
"command,"  or  "direct,"  is  an  apt  word  to  be 
used  in  a  will  to  show  testator's  intent  to 
make  a  will.  Barney  v.  Hayes,  29  Pac.  282, 
284, 11  Mont  571,  28  Am.  St  Rep.  495. 

"Desire,"  as  used  in  a  will  declaring,  '•It 
is  my  will  and  desire,"  etc.,  is  the  equivalent 
of  the  word  "wish,"  and  indicates  an  inten- 
tion of  the  testator  to  dispose  of  the  property 
to  which  the  wish  refers;  the  word  "will"  be- 
ing stronger  in  its  meaning  than  "desire." 
McMurry  v.  Stanley,  6  S.  W.  412,  414,  69  Tex 
227. 
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,Am  posltiTe  direotion* 

In  a  will  reciting  that  «*I  desire  that  at 
such  time  as  may  be  agreeable  and  mutually 
<!OBBented  to  by  my  wife  and  my  son,  the 
homestead  may  be  sold  and  one  purchased  in 
lieu  thereof  by  them  at  a  cost  not  exceeding 
^.000,  and  any  excess  In  price  must  be  in- 
vested and  added  to  my  estate,"  the  word 
"desire"  does  not  bear  a  sense  merely  horta- 
tory or  precatory,  but  is  equivalent  to  a  posi- 
tive direction.  Stewart  v.  Stewart,  47  Atl. 
633,  635,  61  N.  J.  Eq.  25. 

"Desire,"  as  used  in  a  will  providing  that 
**on  the  death  of  my  wife  I  desire  tliat  one- 
half  of  the  property,"  etc.,  does  not  import  a 
trust  or  charge  or  a  command*  In  re  Marti's 
Eistate,  61  Pac.  964,  965.  132  Cal.  666. 

In  a  will  in  which  the  testator  desires 
his  trustees  to  apply  the  residue  of  his  estate 
to  such  of  a  certain  class  of  charitable  insti- 
tutions as  the  trustees  should  deem  worthy 
thereof,  **desire"  should  be  construed  as  a 
command  in  a  polite  form.  Weber  v.  Bryant, 
37  N.  B.  203,  161  Mass.  40a 

The  words  "I  desire,"  in  a  will  in  which 
the  testator  said,  "I  desire  that  all  my  estate 
shall  be  sold  and  the  proceeds  Invested  in 
first  bonds  and  mortgages,"  are  the  equiva- 
lent of  the  words  "I  will,"  and  amounts  to  a 
direction  to  sell.  Appeal  of  City  of  Philadel- 
phia, 4  Atl.  4,  6,  112  Pa.  470. 

The  word  "desire,"  when  used  in  a  will, 
does  not  necessarily  imply  a  command,  but  is 
dependent  on  the  language  of  the  will,  and, 
a  will  attempting  to  dispose  of  all  real  estate, 
will  be  held  mandatory.  Meehan  v.  Brennan, 
46  N.  T.  Supp.  57,  58,  16  App.  Dlv.  395. 

Testator  devised  to  his  wife  all  his  es- 
tate, real,  personal,  and  mixed,  to  her  sole 
and  separate  use,  behoof,  and  control  forever, 
but  in  a  subsequent  Item  provided  that  it  was 
also  his  "desire  and  wish,"  after  his  wife's 
death,  that  his  house  and  lot  should  go  to  his 
daughter  for  her  sole  and  separate  use. 
Held,  that  while  the  words  "wish  and  desire" 
were  sometimes  considered  to  be  precatory 
words,  merely,  in  wills,  and  not  mandatory, 
as  where  they  are  used  as  expressing  a  desire 
for  an  act  to  be  done  by  some  person  or  per- 
sons named,  no  such  presumption  or  construc- 
tion obtains  when  the  words  are  used  to  ex- 
press the  Intention  and  will  of  the  testator, 
as  in  the  devise  quoted,  In  which  case  such 
words  are  to  be  treated  as  mandatory;  and 
hence  the  testator  Intended  to  give  his  wife 
only  a  life  estate  in  the  house  and  the  lot, 
with  remainder  to  the  daughter.  Taylor  v. 
Martin  (Pa.)  8  Aa  920,  922. 

In  a  will  in  which  testator  gave  a  farm 
to  a  certain  person  for  his  support,  and  then 
declared  that,  if  such  person  should  be  spared 
to  have  family,  "I  desire"  such  estate  to  go  to 
the  use  of  his  children,  the  expression  is  not 
merely  precatory,  but  is  as  mandatory  as  if 


the  words  "I  will"  or  "I  order  and  direct" 
had  been  used.  Oyster  v.  Knull,  20  AtL  624, 
137  Pa.  448^  21  Am.  St  Rep.  890. 

The  words  "wish  and  desire,"  In  a  will 
in  which  testator  suggested  that  it  was  his 
wish  and  desire  that  all  his  real  estate  should 
be  divided  between  his  children,  was  con^ 
strued  to  be  not  merely  the  expression  of 
desire  on  the  part  of  the  testator,  but  to  be 
operative  words  sufiBcient  to  pass  the  prop- 
erty.   Brasher  v.  Marsh,  15  Ohio  St  103,  111. 

Testatrix  directed  her  residuary  estate 
to  be  divided  into  three  equal  parts,  one  of 
which  she  devised  absolutely  to  her  daugh- 
ter. In  a  codicil  to  her  will  testatrix  de- 
clared her  "desire  that  one-half  of  the  share 
of  the  property  inherited  from  me  by  my 
daughter  be  placed  in  trust,"  designating  the 
trustee.  Held,  that  the  word  "desire,"  as 
used  by  the  testatrix  in  the  codicil,  was  not 
a  word  of  mere  request,  recommendation,  or 
entreaty  addressed  to  the  legatee  or  devisee, 
but  was  an  order,  direction,  or  command  ad- 
dressed to  the  executors  of  the  will.  Wood 
V.  Camden  Safe  Deposit  ft  Trust  Ck>.,  14  Atl. 
885,  886,  44  N.  J.  Eq.  (17  Stew.)  460. 

As  oveAtiiic  A  trust. 

In  a  will  where  testator  makes  an  abso- 
lute gift  of  property,  saying  that  he  desires 
it  to  be  used  in  a  certain  way,  the  word  "de- 
sire" is  sufficient  to  raise  a  trust  where  the 
subject  and  object  of  the  trust  are  sufficiently 
certain.  Major  v.  Herndon,  78  Ky.  123,  128; 
Maught  V.  Getzendanner,  5  Atl.  471,  472,  65 
Md.  527,  57  Am.  Rep.  352;  Lines  v.  Darden, 
5  Fla.  51,  72;  Curd  v.  Field,  103  Ky.  293,  45 
S.  W.  92;  Riker  v.  Leo,  21  N.  B.  719.  720, 
115  N.  T.  93  (citing  1  Wm.  Bx'rs,  88;  Van- 
dyck  V.  Van  Beuren,  1  Gaines,  84);  Ck)ckrill 
V.  Armstrong,  31  Ark.  580,  589. 

Where  a  testator's  will  recited  that  he 
desired  his  three  sons,  in  case  any  of  his 
daughters  should  be  inclined  to  purchase  of 
them  certain  land  bequeathed  to  them,  should 
let  such  daughters  have  it  at  the  same  price 
they  had  paid  for  it,  the  word  "desire"  raised 
a  trust  Vandyck  t.  V^  Beuren  (N.  Y.)  1 
Gaines,  84,  89. 

As  wish. 

In  Act  March  7,  1887  (St  1887,  p.  46)  S 
8,  reciting  that  it  is  "desired  and  required 
that  all  growers  and  manufacturers,  traders, 
handlers  or  bottlers  of  Callfomla  wine,  when 
selling  or  putting  it  up  for  sale  or  when  ship- 
ping it  to  parties  sold,  shall  plainly  stencil, 
brand  or  have  printed  where  it  may  be  easily 
seen,  'pure  Oalifornla  wine,'  a^d  his  name  or 
the  firm's  name  both  on  the  label  or  bottle  or 
package,"  "desired  and  required"  should  be 
construed  as  intended  to  express  rather  a  leg- 
islative wish  and  permission  than  a  mandate. 
As  words  of  legisIatlTe  command,  they  are 
singularly  inappropriate  and  inconsistent 
The  word  "desired"  cannot  be  ignored  in  the 


DEsms 


2030 


DESTROY— DESTRUCTION 


construction  of  the  act  any  more  than  the 
word  "required,"  and  the  former  is  at  least 
as  forcible  in  its  expression  of  a  request  as 
the  latter  is  in  its  expression  of  a  command. 
Ex  parte  Kohler,  15  Pac.  436,  437,  74  Gal.  88. 

Within  a  bond  providing  that  it  will  be 
redeemed,  if  desired,  12  years  after  date,  "de- 
sired" is  the  synonym  of  "wished  for"  and  of 
"requested,"  and  gives  the  option  of  redemp- 
tion to  the  holder  of  the  bond,  and  not  to  its 
maker.  Allentown  School  Dist  v.  Derr,  9 
Atl.  55,  56,  115  Pa.  439.  19  Wkly.  Notes  Gas. 
18a 

DESIRE  TO  FAVOR. 

"Desire  to  favor,"  as  used  in  an  instruc- 
tion that  "you  are  not  required  to  find  any 
fact  to  be  proven  because  you  find  the  same 
suggested  in  a  verdict,  or  in  the  verdict  of 
the  party  you  desire  to  favor,"  means  "find  to 
have  the  merits,"  and  the  jury  could  not  have 
understood  that  their  verdict  could  be  be- 
stowed by  favor.  Pittsburgh,  G.,  G.  dc  St.  L. 
R.  Go.  V.  Burton,  37  N.  B.  150,  154,  139  Ind. 
357. 

DESPOIL 

"The  word  'despoir  involves  in  Its  signifi- 
cation violent  or  clandestine  means  by  which 
one  is  deprived  of  that  which  he  possesses." 
Sunol  V.  Hepburn,  1  Gal.  254,  268. 

DESTINATION. 

See  "Final  Destination." 

The  destination  of  a  vessel,  within  the 
meaning  of  a  fire  policy  insuring  it  for  a  voy- 
age to  Havana,  was  construed  to  mean  the 
inner  harbor  at  Havana,  and  not  the  outer 
harbor  or  quarantine  grounds,  which  was  not 
a  place  of  safety  for  vessels.  Dickey  v.  Unit- 
ed Ins.  Go.  (N.  X.)  11  Johns.  358,  363. 

A  bill  of  lading  providing  against  liabil- 
ity for  articles  of  freight  after  their  arrival 
at  their  "place  of  destination"  and  unloading 
at  the  company's  warehouse,  and  providing 
that  articles  arriving  at  their  ••place  of  des- 
tination" must  be  taken  away  within  24 
hours  after  being  unladen,  means  the  place 
of  ultimate  destination  of  the  goods,  and  does 
not  Include  an  intermediate  point  where  the 
goods  were  to  be  delivered  from  one  carrier 
to  a  connecting  carrier.  Ayres  v.  Western 
R.  Gorp.  (U.  S.)  2  Fed.  Gas.  275,  277. 

Rev.  St  c.  91,  S  34,  giving  a  person  who 
labors  at  cutting  or  driving  logs  a  Hen  there- 
on, to  continue  for  60  days  after  the  logs  ar- 
rive at  the  ''place  of  destination,"  means  the 
place  of  destination  of  the  logs  as  a  collective 
^hole — that  is,  the  boom  into  which  they  are 
rafted — and  not  the  different  destinations  to 
which  the  aggregate  logs  in  different  detach- 
ments may  be  sent  for  manufacture  into  lum- 
ber.   Sheridan  t.  Ireland,  66  Me.  65,  68. 


DESTINE. 

A  grant  of  land  made  by  the  €k>vemor  cf 
Louisiana  was  in  the  following  words:  "Ex- 
ercising the  authority  which  the  King  has 
granted  to  us,  we  destine  and  appropriate,  in 
bis  royal  name,  the  aforesaid  twelve  leagues." 
These  words  are  of  strong  and  decisive  im- 
port, and,  it  is  believed,  show  the  intent  of 
the  grantor  as  fully  as  any  that  could  have 
been  adopted.  To  ••destine"  is  to  set,  or- 
dain, or  appoint  to  a  use,  purpose,  estate,  or 
place.  We  are  all  destined  to  a  future  state. 
To  fix  unalterably  by  a  divine  decree;  to  ap- 
point unalterably.  The  word  ••appropriate," 
in  the  sense  used,  signifies  to  set  apart  for  or 
assign  to  a  particular  use  in  exclusion  of  all 
other  uses;  to  claim  or  use  by  an  exclusive 
right  No  words  of  a  more  determinate  char- 
acter to  convey  a  complete  title  could  have 
been  found  in  any  language.  The  words  as 
used  in  the  original  grant  mean  to  grant  and 
deliver  as  property.  United  States  v.  Phila- 
delphia and  New  Orleans,  52  U.  S.  (11  How.) 
609,  660,  13  L.  Ed.  834. 

DESTITUTE. 

The  words  ••destitute  persons,"  within 
the  meaning  of  Rev.  St  c.  24,  §  24,  providing 
that  the  overseers  are  to  relieve  destitute  per- 
sons found  in  their  towns  and  having  no  set- 
tlement therein,  includes  a  person  f6und  in 
distress,  although  he  may  prove  property  of 
his  own  not  available  for  immediate  relief. 
A  person  in  jail  on  execution  and  actually 
destitute  is  entitled  to  relief,  although  he  re- 
fuses to  make  oath  that  he  is  unable  to  sup- 
port himself  in  Jail  and  has  not  sufficient 
property  to  furnish  security  for  his  support 
Inhabitants  of  Norridgewock  y.  Inhabitants 
of  Solon,  49  Me.  385. 

The  words  ''destitute  of  property  or 
means  of  comfortable  subsistence"  may  be 
used  to  characterize  minor  children  who  have 
no  property,  although  they  earn  their  own 
living.  Woods  v.  Perkins,  9  South.  48,  48  La. 
Ann.  347. 

DESTROY-DESTRUCTION. 

See  ••Sunk  or  Destroyed";    '•Total  De- 
struction";  '•Wholly  Destroyed." 

In  Rev.  St  S  6358  [U.  S.  Gomp.  St  1901, 
p.  3639],  declaring  that  every  person  who 
plunders  or  destroys  any  goods,  merchandise, 
or  other  effects  from  or  belonging  to  any  ves- 
sel in  distress  shall  be  punished,  etc.,  ''de- 
stroys"  is  used  in  a  popular  sense,  to  include 
every  kind  of  a  deprivation  of  the  owner  by 
demolishing,  making  way  with,  or  other  sub- 
version of  his  property.  United  States  v. 
Stone  (U.  S.)  8  Fed.  232,  249. 

Under  Act  July  16,  1897,  pi.  297,  author- 
izing transfers  of  licenses  from  place  to  place, 
on  partial  or.  complete  '•destruction"  of  th« 
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building,  a  destructioD  may  exist  where  the 
buildings  are  rendered  useless  for  the  pur- 
pose intended.  The  word  must  necessarily 
be  construed  as  synonymous  with  "demoli- 
tion," "breaking  up  In  parts/'  "pulling  down." 
In  re  McGabe,  11  Pa.  Super.  Ct  560,  564L 

Rev.  St  S  4113,  provides  that  the  lessee 
of  any  building  which  shall,  without  any 
fault  or  neglect  on  his  part,  be  "destroyed"  or 
be  80  injured  by  the  elements  as  to  be  unfit 
for  occupancy,  shall  not  be  liable  to  pay  rent 
after  the  destruction,  but  shall  surrender  pos- 
session, etc.  Held,  that  the  destruction  or 
injury,  within  the  purview  of  the  statute,  4id 
not  mean  the  gradual  decay  which  results 
from  the  ordinary  action  of  the  elements,  nor 
the  injury  resulting  from  the  ordinary  action 
of  human  agents,  which  a  lessee  is  sup- 
posed to  have  in  view  when  he  enters  into  the 
contract,  but  that  the  statute  was  designed 
rather  to  protect  the  lessee  against  unexpect- 
ed and  unusual  action  of  the  elements,  or  of 
human  forces  causing  a  total  destruction. 
The  word  "destroy"  has  reference  to  a  sud- 
den and  total  destruction,  acting  with  un- 
usual power,  and  the  term  "injury"  meant 
something  short  of  total  destruction  occa- 
sioned in  the  same  manner.  Hilliard  v.  New 
York  ft  Cleveland  Gas  Coal  Co.,  41  Ohio  St. 
662,  669,  52  Am.  Rep.  09.  In  New  York,  un- 
der a  similar  statute,  a  like  meaning  was 
given  to  the  word  "destroy."  Suydam  v. 
Jackson,  54  N.  Y.  460,  455. 

The  word  "destroy"  has  on  more  than 
one  occasion  been  construed  to  describe  the 
act  which,  while  rendering  useless  for  the 
purpose  for  which  it  was  intended,  did  not 
literally  demolish  or  annihilate  the  thing. 
In  re  McCabe,  11  Pa.  Super.  Ct  560,  564. 

The  malicious  or  mischievous  destruction 
or  injury  of  animals,  within  the  meaning  of 
a  statute  making  it  an  offense  to  maliciously 
or  mischievously  destroy  or  injure  certain 
animals,  is  sufDdently  described  by  an  in- 
dictment charging  a  defendant  who  did  ma- 
liciously and  unlawfully  injure,  maim,  and 
wound  such  an  animal.  State  t.  Merrill 
and.)  8  Blackf.  846,  847. 

As  e«rry  «w«y« 

Laws  1855,  c.  428,  providing  that  persons 
whose  property  is  destroyed  by  mobs  shall  be 
compensated  therefor,  does  not  necessarily 
mean  the  actual,  immediate  destruction  of 
the  property;  and  it  would  make  no  real  dif- 
ference whether  the  rioters  actually  destroy- 
ed the  property  on  the  premises,  or  whether 
they  took  it  away  and  then  destroyed  it,  or 
whether  they  destroyed  the  goods  taken  by 
using  them.  Solomon  v.  City  of  Kingston 
(N.  Y.)  24  Hun,  562,  564. 

As  east  «w«y  a  TesseL 

In  Act  Cong.  March  26,  1804,  (  2,  provid- 
ing that  if  any  person  shall  on  the  high  seas 
willfully  and  corruptly  cast  away,  bum,  or 


otherwise  destroy  any  ship  or  vessel  of  which 
he  is  owner,  in  part  or  in  whole,  or  permit  or 
procure  the  same  to  be  done,  with  intent  to 
prejudice  any  person  who  has  underwritten 
any  policy  of  Insurance  thereon,  he  shall  be 
punished,  etc.,  "destroy"  means  to  unfit  a  ves- 
sel for  services  beyond  the  hope  of  recovery 
by  ordinary  means.  "This,  in  extent  of  inju- 
ry, is  synonymous  with  'cast  away.'  It  is  a 
generic  term.  Casting  away  is  a  species  of 
destroying,  as  burning  is;  both  mean  such  an 
act  as  causes  a  vessel  to  perish  or  be  lost  so 
as  to  be  irrecoverable  by  ordinary  means." 
United  States  v.  Johns  (U.  S.)  26  Fed.  Cas. 
616,  618. 

Destmotion  by  fire. 

The  word  "destroyed,"  in  an  agreement 
by  a  lessee  of  certain  fire  extinguishers  to 
pay  the  lessor  the  value  of  the  property  de- 
stroyed, was  held  to  include  destruction  of 
the  property  by  fire.  "The  word  *de8troyed' 
is  used  without  limitation,  and  hence  it  is 
difficult  to  see  why  destruction  by  fire  should 
constitute  an  exception.  True,  either  party 
might  have  Insured  against  loss  by  fire;  but 
when  it  is  considered  that  it  was  the  business 
of  the  plaintiff  to  hire  out  fire  extinguishers, 
'  and  in  each  Instance  would  have  to  effect  s^>- 
1  arate  insurance  unless  protection  against  loss 
{  by  fire  could  be  secured  by  some  special  pro- 
vision In  the  contract  of  bailment,  it  seems 
but  reasonable  to  conclude  that  the  contract 
in  this  case  contemplated  to  cast  the  burden 
of  loss,  In  case  of  destruction  by  fire,  upon 
the  bailee.  Rapid  Safety  Fire  Extinguisher 
Co.  V.  Hay-Budden  Mfg.  Co.,  75  N.  Y.  Supp. 
1008,  1010,  87  Misc.  Rep.  556. 

As  disable. 

2  Rev.  St  p.  665,  §  27,  defines  the  offense 
of  mayhem  to  be  the  cutting  off  or  disabling 
any  limb  or  member  of  another.  Held,  where 
an  indictment  for  mayhem  charged  that  de- 
fendant did  with  premeditated  design  cut, 
bite,  and  destroy  the  thumb  of  another,  the 
word  "destroy"  was  sufiScient  Instead  of  "dis- 
able,** Inasmuch  as  it  was  more  comprel^en- 
slve,  and  Included  everything  signified  by 
"disable.**    Tully  v.  People,  67  N.  Y.  15,  20. 

Partial  destmotion. 

"Destroyed,**  within  the  meaning  of  a 
covenant  in  a  lease  that,  if  the  premises  are 
destroyed  by  fire,  the  payment  of  rent  and  re- 
lation of  landlord  and  tenant  shall  cease  at 
the  election  of  either  party,  does  not  charac- 
terize a  partial  destruction  of  a  building  by 
fire  which  renders  a  part  of  it  uninhabitable 
until  repaired.  Wall  v.  Hinds,  70  Mass.  (4 
Gray)  256,  268,  64  Am.  Dec.  64. 

A  "destruction"  of  property,  within  the 
meaning  of  the  law  of  fire  Insurance,  Is 
shown  by  evidence  that  the  Insured  building 
was  so  damaged  as  to  render  it  useless  for  the 
purpose  for  which  it  had  been  used.  "If  ren- 
dered useless  for  the  purpose  for  which  the 
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property  was  used,  the  plaintiff's  right  to  re- 
cover Insurance  for  what  was  so  Insured  was 
complete.  If  what  remained  of  the  property 
so  Insured  was  of  any  Talue»  the  Insurer  was 
entitled  to  if  Manchester  Fire  Ins.  CJa  r. 
Felbelman,  23  South.  759,  706, 118  Ala.  808. 

The  term  "destruction,"  in  a  covenant  In 
a  lease  to  repair  damages  occurring  during 
the  occupancy,  the  usual  wear  and  tear,  prov- 
idential  destruction,  and  the  destruction  by 
lire  excepted,  is  to  be  construed  as  meaning 
a  total  destruction  of  the  premises,  such  as 
will  require  a  *^ebulldlng"  as  distinguished 
from  a  ''repair."  There  must  be  such  a  de- 
struction as  will  permanently  unfit  the  prem- 
ises for  occupancy.  Spalding  v.  Munford,  37 
Mo.  App.  281,  283. 

In  an  act  providing  that  a  person  who 
shall  willfully  break  or  destroy  or  injure  the 
door  of  any  building  shall  be  punished,  etc., 
the  words  "break  or  destroy"  mean  to  de- 
stroy the  completeness  of.  State  v.  McBeth, 
31  Pac.  145.  49  Kan.  584. 

Defendants  were  indicted  and  convicted 
for  destroying  buildings  in  the  nighttime,  un- 
der a  statute  providing  that  "if  any  person 
shall  in  the  nighttime  maliciously,  unlaw- 
fully, and  willingly  bum  or  cause  to  be  burn- 
ed or  destroyed  any  houses  or  buildings," 
etc.,  he.  shall  be  punished,  etc.  In  constru- 
ing the  statute,  the  court  said:  "If  the  words 
'or  destroyed'  be  stricken  out  of  the  statute 
entirely,  it  is  clear  that  by  no  rule  of  con- 
struction can  its  remaining  language  be  made 
to  embrace  any  injury  to  a  building  other 
than  those  in  which  fire  is  the  element  used 
in  the  work  of  destruction.  But  conceding 
the  construction  which  was  contended  for  in 
behalf  of  the  state  to  be  correct,  namely,  that 
by  the  insertion  of  those  words  into  the  stat- 
ute it  was  meant  to  include  every  kind  of  in- 
jury that  might  be  done  to  a  building,  wheth- 
er by  fire  or  otherwise,  it  would,  however,  be 
a  strained  construction  of  the  words  'or  de- 
stroyed,' standing  alone  as  they  do,  and  un- 
sustalned  by  anything  in  the  context,  to  say 
nothing  of  the  rule  which  enjoins  a  strict 
construction  of  penal  enactments,  to  hold  that 
these  words  were  intended  to  embrace  within 
the  provisions  of  this  highly  penal  statute 
every  possible  Injury,  however  slight  or  triv- 
ial, that  might  be  done  to  a  building  merely 
because  done  in  the  nighttime — such,  for  ex- 
ample, as  the  breaking  of  a  door  or  window, 
or  even  to  such  Injuries  as  those  that  were 
done  to  the  building  in  question  by  the  de- 
fendants, by  prizing  up  the  end  of  a  smoke- 
house and  taking  out  three  logs,  whereby  the 
top  was  pushed  back,  so  that  it  nearly  fell — 
when  it  is  manifest,  whether  we  resort  to  the 
context  as  furnishing  an  index  to  the  scope 
or  design  of  the  authors  of  the  statute,  or  to 
the  ordinary  meaning  of  the  word  'destroy,* 
that  its  sole  purpose  was  to  include  within  its 
provisions  such  Injuries  only,  whether  by 
fire  or  otherwise,  as  would  amount  eithw  to 


a  total  demolition  of  a  building,  or  such  as 
would  unfit  it  for  the  purpose  for  which  it 
had  been  erected."  State  t.  De  Bmhl  (S.  CL) 
10  Bich.  Law.  28.  20. 

PeisoBlas. 

Under  Pen.  Code,  S  654,  relating  to  Inju- 
ries against  property,  and  prescribingr  the 
punishment  for  unlawfully  destroying  anoth- 
er's property,  one  who  poisons  the  horses  of 
another  may  be  prosecuted  for  destroying 
property.  People  v.  Christy,  20  N.  Y.  Supp. 
278^  279,  65  Hun.  349. 

'"Destruction  or  Injury  of  personal  proi>- 
erty,"  within  the  meaning  of  Gen.  St  e.  161, 
S  85,  which  provides  a  punishment  for  will- 
ful and  malicious  destruction  or  injury  of 
personal  property  of  another  in  any  manner 
or  by  any  means  not  particularly  described 
or  mentioned  in  the  chapter,  includes  poison- 
ing the  hens  of  another,  notwithstanding  the 
provisions  of  section  80  for  punishing  the  poi- 
soning of  horses,  cattle,  or  other  beasts. 
Commonwealth  v.  Falvey,  108  Mass.  304,  806. 

As  preTontion  ef  vs* 

Property  is  destroyed,  although  not 
touched  directly,  when  the  result  of  construc- 
tion is  to  prevent  its  use,  as  in  Monongahela 
Nav.  Co.  V.  Coon,  6  Pa.  (6  Barr)  379,  47  Am. 
Dec.  474.  The  Injury  results  in  these  cases 
from  the  construction  of  the  works  of  the 
corporation;  but  in  the  case  of  a  valuable 
country  hotel,  the  business  of  which  was  de- 
stroyed by  the  change  of  travel  from  wag- 
ons to  trains  as.  the  result  of  operation  of  a 
railroad,  plaintiff  was  held  to  be  remediless, 
although  the  value  of  his  property  was  de- 
stroyed. Jones  T.  Brie  &  W.  Y.  B.  Co.,  26 
Atl.  134,  137,  151  Pa.  30,  17  L.  B.  A.  768» 
31  Am.  iSt  iiep.  722. 

"Destroyed,"  as  used  in  Const  art  10, 1 
8,  providing  for  the  payment  of  damages  by 
corporations  for  property  injured  or  destroy- 
ed in  the  exercise  of  the  right  of  eminent  do- 
main, was  not  designed  to  change,  alter,  or 
limit  the  nature  and  effect  of  corporate  con- 
tracts, but  to  Impose  on  those  having  the 
right  of  eminent  domain  a  liability  for  conse- 
quential damages;  as»  for  instance,  if,  in  the 
exercise  of  a  right,  the  water  of  a  creek  or 
other  stream  is  cut  off  from  the  owner  below 
or  backed  on  the  owners  above,  or  if,  in  the 
lawful  use  of  a  highway,  the  property  of  an 
adjacent  owner  is  Injured  thereby,  damages 
therefor  may  be  recovered.  Bdmondson  v. 
Pittsburgh,  M.  &  T.  B.  Co.  (Md.)  4  AtL  404^ 
406. 

f 

Im  relation  to  Instnuncnts. 

The  cutting  of  a  bank  note  into  two 
parts,  unless  done  with  the  intent  to  de- 
stroy the  note,  is  not  of  itself  a  destruction  of 
it  While  the  two  parts  exist  and  are  re- 
tained by  the  rightful  holder,  the  rights  and 
liabilities  of  the  parties  remahi  precisely  the 
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same  as  before  the  dlviaioiL    Allen  y.  State 
Bank,  21  N.  O.  8,  12. 

Where,  before  a  marriage,  the  parties  en- 
tered Into  a  marriage  contract  defining  the 
Interest  the  wife  should  have  In  the  hns- 
oand's  property,  and  delivered  such  contract 
to  a  trustee  to  hold  for  them,  and  thereafter 
they  demanded  and  received  such  contract 
from  the  trustee,  each  declaring  that  It 
fthould  be  null  and  void,  such  act  and  words 
sirere  equivalent  to  a  cancellation  or  destruc- 
tion of  the  paper  Itself.  In  determining 
ffrhether  a  contract  has  been  destroyed,  the 
intention  of  the  parties  alone  Is  to  be  con- 
sidered, not  the  mode  adopted  to  signify  that 
intent.  In  re  Gangwere*s  Estate,  14  Pa.  (2 
Harris)  417,  426,  63  Am.  Dec  654. 

In  relation  to  wills. 

*'Destroy,"  within  an  act  relating  to 
idlls,  Includes  burning,  canceling,  and  tear- 
ing up.  A  will  burned,  canceled,  or  torn 
anlmo  revocandl  is  destroyed.  Johnson  ▼. 
Brailsford  (S.  G.)  2  Nott  &  McC.  272,  278^  10 
Am.  Dec.  601. 

The  term  '"destroying,"  In  Act  April  8, 
1833,  §  13,  authorizing  the  revocation  of  a 
will  by  burning,  cancelling,  obliterating,  or 
destroying  the  same,  does  not  Include  the  act 
of  testator  In  i^rltlng  the  word  "obsolete"  on 
the  margin  of  his  will  without  signing  the 
same.  Lewis  t.  Lewis  (Pa.)  2  Watts  &  8. 
455,457. 

"Destroying,"  as  used  In  a  statute  pro- 
riding  that  a  will  may  be  revoked  In  certain 
ipecified  ways  or  by  otherwise  destroying  It, 
does  not  Include  a  cancellation  of  the  will 
with  a  pen.  Stephens  t.  Taprell  (U.  S.)  2 
Curt  458. 

Destruction  of  a  will,  as  used  In  a  statute 
relating  to  the  burning,  canceling,  obliter- 
ating, and  destroying  a  will,  is  not  necessarily 
annihilation  or  a  change  Into  other  forms  of 
matter.  Tearing  Into  fragments  is  unques- 
tionably destruction,  though  the  fragments 
may  be  reunited.  All  the  words  are  used  In 
their  popular  sense,  and  thus  used  they  se- 
cure the  object  the  Legislature  had  in  view 
—a  complete  manifestation  of  an  executed  In- 
tention to  repeal  the  will.  Appeal  of  Evans, 
68  Pa.  (8  P.  F.  Smith)  238,  244. 

DESTBUOTHnS. 

The  question  whether  the  term  '^noxious 
or  destructive  substance  or  liquid,"  in  a  stat- 
ute making  the  administering  of  such  sub- 
stance criminal.  Includes  the  substance  or 
Uqnld  administered,  is  a  question  for  the 
)my.    Dougherty  v.  People,  1  Colo.  614,  616. 

Pen.  Oode,  S  216»  providing  that  every 
person  who»  with  intent  to  kill,  administers, 
or  causes  or  procures  to  be  administered,  to 
another,  any  poison  or  other  noxious  or  de- 
■tractive  substance  or  liquid,  but  by  which 


death  is  not  caused,  shall  be  punished,  does 
not  mean  merely  such  as  might,  when  admin- 
istered, be  hurtful  and  injurious,  but,  like  a 
poison.  It  must  be  capable  of  destroying  life. 
It  includes  substances  which  act  on  the  sys- 
tem mechanically  so  as  to  destroy  life,  as  well 
as  those  which  are  capable  of  destroying  life 
by  their  own  inherent  qualities.  Pulverized 
glass  or  boiling  water  are  Included  within 
"noxious  or  destructive  substance  or  liquid," 
for  when  administered  in  sufficient  quantities 
they  Vill  destroy  life;  but  they  are  not  poi- 
sonous. People  T.  Van  Deleer,  63  Gal.  147, 
14& 

''Destructive  matter,"  as  used  In  St  1 
Vict  c.  86,  prescribing  the  punishment  for 
any  person  who  shall  cast  or  throw  on  or  oth- 
erwise apply  to  any  person  any  corrosive  fluid 
or  other  destructive  matter  with  intent  to 
bum,  disfigure,  or  disable  such  person,  would 
Include  boiling  water.  Beglna  v.  Crawford, 
2  G.  ft  K.  129. 


DESUETUDE. 

'The  instances  are  numerous  of  statutes 
being  repealed  in  fact — a  kind  of  silent  legis- 
lation. As  to  the  abrogation  of  statutes  by 
nonuser,  there  may  rest  some  doubt;  for  my- 
self, I  own,  my  opinion  is  that  nonuser  may 
be  such  as  to  render  them  obsolete  when  their 
objects  vanish  or  their  reason  ceases.  *  *  * 
The  long  desuetude  ct  any  law  amounts  to 
its  repeal.  Mr.  Woodeson  In  his  second  lec- 
ture (volume  1,  63)  of  dvil,  positive  and  in- 
stitutive laws,  observes*  that  the  last  con- 
sideration is  the  period  of  their  existence;' 
they  may  be  repealed  either  expressly  or  by 
implication  founded  on  disuse.  *  *  *  It 
certainly  requires  very  strong  grounds  to  pre- 
sume a  law  obsolete,  yet,  as  the  whole  com- 
munity includes  as  well  the  legislative  power 
as  its  subjects,  total  disuse  of  any  civil  In- 
stitution for  ages  past  may  afFord  just  and 
rational  objections  against  disrespected  and 
superannuated  ordinances."  James  v.  Com- 
monwealth (Pa.)  12  Serg.  ft  R.  220,  227. 


DETACHABLE. 

A  patent  called  for  a  coffee  or  similar 
mill  having  a  detachable  hopper  and  grind- 
ing shell  formed  In  a  single  piece,  and  sus- 
pended within  the  box  by  the  upper  part  of 
the  hopper  or  a  flange  thereon.  Held,  that 
the  word  ''detachable,"  as  so  used,  did  not 
necessarily  imply  that  the  hopper  must  pos- 
sess the  capacity  of  being  detached  from  the 
top  of  the  box;  the  object  contemplated  be- 
ing rather  that  the  hopper  might  be  easily 
detachable  from  the  box,  since  by  the  terms 
of  the  claim  the  hopper  and  grinding  shell, 
formed  in  a  single  piece,  are  suspended  with- 
in the  box  by  the  upper  part  of  the  hopper 
or  a  flange  thereon.  Strobridge  v.  Lindsay 
(U.  S.)  2  Fed.  6d2,  693. 
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m  a  claim  for  a  patent  declaring  the 
same  to  be  the  combination  of  a  torpedo,  a 
detachable  dip,  means  for  attaching  it  to 
the  torpedo,  and  a  wire  for  attaching  the  clip 
to  the  rail,  substantially  as  shown,  a  re- 
movable clip  was  meant,  or  one  which  was 
not  positively  attached  to,  and  virtually  made 
a  part  of,  the  torpedo  shell  by  riveting  or 
soldering;  one  which,  while  it  accomplished 
connection,  did  not  create  union.  Bennett 
V.  Schooley  <U.  S.)  75  Fed.  392,  394. 

DETACHED. 

The  word  "detached,**  when  used  in 
speaking  of  an  insured  building  in  a  fire  pol- 
icy, means  "separate  or  not  adjoining  anoth- 
er building."  Burleigh  v.  Gebhard  Fire  Ins. 
Co.,  12  Wkly.  Dig.  235. 

The  word  "detached,"  as  used  in  a  fire 
policy  on  property  described  as  "buildings  ad- 
joining and  communicating,  ♦  ♦  ♦  and 
situated  detached,"  is  to  be  construed  as 
meaning  that  such  buildings  are  detached 
from  other  buildings,  and  not  to  mean  that 
they  are  detached  from  each  other.  Broad- 
water V.  Lion  Fire  Ins.  Co.,  26  N.  W.  455,  34 
Minn.  465. 

As  distant. 

Where,  in  an  insurance  policy,  the  dwell- 
ing insured  is  described  as  standing  detach- 
ed, and  the  dwelling  was  7  feet  from  any  oth- 
er building,  it  did  stand  detached,  and  an  at- 
tempt to  show  that  the  phrase  "standing  de- 
tached" meant  that  it  was  distant  25  feet  or 
thereabouts  from  any  other  building  was 
properly  rejected.  The  phrase  is  not  in  the 
slightest  degree  ambiguous,  and  extrinsic 
proof  was  not  admissible  to  give  it  a  mean- 
ing different  from  Its  plain  Import  Hill  y. 
Hlbernia  Ins.  Oo.  (N.  Y.)  10  Hun,  26,  30. 

A  policy  of  fire  Insurance  issued  to  plain- 
tiffs stated  that  the  property  Insured  was 
contained  in  their  frame  storehouse  with 
slate  roof,  situate  detached  at  least  100  feet, 
etc.,  on  the  east  side  of  Lake  Champlaln. 
Held,  that  the  words  "detached  at  least  100 
feet"  should  not  be  construed  as  mere  words 
relating  to  the  description  of  the  building, 
but  words  relating  to  the  character  of  the 
risk,  and  which  amounted  to  a  warranty  to 
the  effect  that  no  other  buildings  of  such  size 
and  character  as  to  constitute  an  exposure 
and  increase  of  risk  stood  within  the  dis- 
tance specified.  Burleigh  y.  Gebhard  Fire 
Ins.  Co.,  90  N.  Y.  220,  223. 

As  isolated. 

"Detached,"  as  used  In  St  7  &  8  Vict  c. 
61,  S  1,  providing  that  the  detached  parts  of  a 
county  should  be  considered  for  all  pur- 
poses as  part  of  the  counties  of  which  they 
are  part  for  election  purposes,  must  be  taken 
to  embrace  "isolated."  Beglna  y.  Brecon,  15 
Q,  B.  813,  825. 


DETAIL 

See  "Facts  Detailed";   "Matters  of  I>e- 
tall." 

A  statement  that  one  has  not  heard  the 
particulars  of  a  transaction  is  contradicted 
by  showing  that  he  had  heard  the  details. 
The  words  "particulars"  and  "details"  are  in 
fact  synonymous,  and  in  ordinary  parlance 
convey  the  same  meaning.  Baltimore  City 
Pass.  Ry.  Co.  y.  Knee,  84  Atl.  252,  254.  83 
Md.  77. 

In  an  agreement  of  reorganization  of  a 
corporation,  providing  that  the  bond  holders' 
committee  should  submit  to  the  certificate 
holders  a  detailed  plan  of  reorganization, 
which  should  be  binding  upon  all  such  hold- 
ers, and  requiring  the  bond  holders  to  dissent 
within  30  days  to  the  details  of  the  plan,  tlie 
"details"  are  the  minor  particulars  necessary 
to  complete  the  reorganization,  but  consistent 
with  the  original  plan,  and  lawful  and  hon- 
est In  matters  of  substance  nothing  might 
be  done  under  the  detailed  plan  that  could 
not  have  been  done  under  the  original  agree- 
ment That  was  the  idea  conveyed  by  the 
use  of  the  word  "detailed."  United  Waters 
works  Oo.  y.  Omaha  Water  Oo.,  58  N.  B.  68, 
62,  164  N.  Y.  4L 

As  soleoted* 

"Detailed,"  as  used  in  a  resolution  of  the 
common  council  of  Brooklyn  appointing  a  cer- 
tain person  as  a  detailed  fireman,  means,  sim- 
ply, selected.  People  v.  City  of  Brooklyn 
Fire  Oom'rs,  8  N.  K.  730,  731,  103  N.  Y.  370. 

As  set  apart  to  partioidar  serriee. 

With  relation  to  military  service  a  "de- 
tail" is  one  who  belongs  to  the  army,  but  is 
only  detached  or  set  apart  for  the  time  to 
some  particular  duty  or  service,  and  who  la 
liable  at  any  time  to  be  recalled  to  his  place 
tn  the  ranks.  A  "detail"  is  distinguished 
from  an  "exempt,"  who  is  one  free  from  any 
charge,  burden,  or  duty— is  not  liable  to  any 
service.    In  re  Strawbridge,  39  Ala.  367,  375. 

"The  Oentury  Dictionary  defines  the  verb 
'detail'  to  mean  'set  apart  for  a  particular 
service.*"  The  word  is  so  used  in  Acts 
1898,  c.  123,  S  95,  dhrecting  the  poUce  com- 
missioners of  Baltimore,  at  the  request  of  the 
park  commissioners,  to  detail,  from  time  to 
time,  members  of  the  regular  police  force  for 
the  preservation  of  order  in  the  parks.  Up- 
shur y.  Oity  of  Baltimore,  51  Atl.  953,  955^ 
94  Md.  743. 

DETAII.ED  BEPOBT. 

Rev.  St  S  917,  requiring  the  county  com- 
missioners annually  to  make  a  detailed  report 
in  writing  of  their  financial  transactions  dur- 
ing the  preceding  year,  will  be  construed  to 
have  been  complied  with  If  such  report  states 
faithfully  the  several  sources  of  expenditure 
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and  the  sums  paid  on  account  of  each,  al- 
though it  does  not  state  specifically  each  Item 
of  the  sum  thus  expended.  State  t.  Wash- 
in^on  Gountj  Gom'n»  47  N.  B.  566»  668»  66 
Ohio  St  631. 

DETAIN. 

Hold  equivalent,  see  •'Hold.'* 

Q«B.  St  art  4,  c.  29,  |  0,  providing  that 
whoever  shall  unlawfully  take  or  detain  any 
woman  against  her  will  with  intent  to  have 
carnal  knowledge  of  her  shall  he  guilty  of  a 
felony,  should  he  construed  to  include  the 
act  of  a  man  who  goes  into  the  room  of  a 
sleeping  girl,  removes  the  bedclothes,  and  ex- 
poses her  person  and  his,  without  awakening 
her.  Malone  v.  Commonwealth,  15  S.  W. 
856,  91  Ky.  307. 

To  take  the  crutch  of  a  crippled  girl,  or 
to  hold  her  by  the  hand,  while  pleading  with 
her  for  carnal  knowledge,  is  a  "detention," 
within  the  meaning  of  Ky.  St  §  1158,  creat- 
ing the  offense  of  detaining  a  woman  against 
her  will  with  intent  to  have  carnal  knowledge 
of  her.  Paynter  v.  Commonwealth  (Ky.)  65 
S.  W.  687.  688. 

Code,  S  179,  authorizing  the  arrest  of  de- 
fendant on  execution  in  an  action  for  wrong- 
ful taking,  detaining,  or  converting  property, 
Is  te  be  constmed  as  wrongfully  taking,  de- 
taining, or  converting  personal  property,  and 
does  not  apply  to  real  property.  Merritt  v. 
Carpenter,  •41  N.  Y.  (2  Keyes)  462,  466,  83 
How.  Prac.  428,  432. 

Post-Offlce  Law,  I  21  (4  Stat  107),  de- 
claring that  if  any  person  employed  in  the 
post-ofBce  department  shall  unlawfully  de- 
tain any  letter  he  shall  be  punished,  etc., 
means  letters  which  are  in  transit  and  have 
not  reached  their  place  of  destination.  Let- 
ters deposited  in  the  post  office  to  be  forward- 
ed, or  handed  to  the  mail  carrier  on  his  route 
between  post  offices,  come  within  the  provi- 
sion. United  States  v.  Pearce  (U.  S.)  27  Fed. 
Oas.  480,  481. 

A  party  who  has  purposely  taken  the 
property  of  another,  or  who,  having  obtain- 
ed possession  lawfully,  refuses  to  restore  it 
to  the  owner,  does,  in  contemplation  of  law 
and  in  fact  detain  it,  even  after  he  has  de- 
livered it  to  another  who  has  no  more  right 
to  the  possession  than  he  has.  Drake  t« 
Wakefield  (N.  Y.)  11  How.  Prac.  106,  110. 

Tmtjfirimom.  distinguished* 

"Detained,"  as  used  in  Act  1842,  declar- 
ing that  no  person  shall  be  arrested,  held  to 
bail,  detained,  or  imprisoned  on  process, 
mesne  or  final,  founded  on  any  contract,  ex- 
press or  Implied,  is  not  without  meaning,  and 
cannot  be  expunged  from  the  act  as  super- 
8Wds.&P.~-8 


fiuoas,  but  would  apply  to  one  who  had  been 
imprisoned  for  a  debt  and  admitted  to  the 
liberties  of  the  prison  on  bond.  Sedgwick  v. 
Knibloe,  16  Conn.  219,  222. 

As  witUioldinc  possessioB* 

In  a  declaration  in  detinue,  ''detain" 
means  that  defendant  withholds  the  goods 
and  prevents  plaintiff  from  having  posses- 
sion of  them.  Clements  v.  Flight;  16  Mees. 
&  W.  42,  49. 

There  was  a  detention  where  a  person 
was  in  possession  of  slaves,  and  so  continued, 
and  refused  to  deliver  them  on  demand,  for 
which  detinue  would  lie.  Tunstall  t.  McClel- 
land, 4  Ky.  (1  Bibb)  186. 

DETAINER. 

See  "Forcible  Entry  and  Detainer";  "Un- 
lawful Detainer." 


DETAINMENT. 

The  words  "arrest,  restraint,  and  de- 
tainment of  all  kings,"  in  a  marine  poUcy 
insuring  against  arrest,  restraint  and  de- 
tainment of  all  kings,  covers  a  loss  caused 
by  a  vessel  being  unable  to  enter  her  port 
of  destination  by  reason  of  a  blockade, 
though  she  proceeds  to  other  ports  without 
attempting  to  enter  the  blockaded  port. 
Schmidt  v.  United  Ins.  Co.  (N.  Y.)  1  Johns. 
249,  262,  3  Am.  Dec.  819. 

The  "restraints  and  detainment  of  all 
kings,  princes,  or  people,"  within  the  mean- 
ing of  a  clause  of  a  marine  policy  in  refer- 
ence to  the  liabilities  of  the  parties  in  case 
of  restraints  and  detainment  of  all  kings, 
princes,  or  people,  mean  the  operations  of 
the  sovereign  power  by  an  exercise  of  the 
vis  major  in  Its  sovereign  capacity,  control- 
ling or  devesting  for  the  time  the  dominion 
or  authority  of  the  owner  over  a  ship,  and 
not  proceedings  of  a  mere  civil  nature  to 
enforce  the  private  rights  Claimed  under  the 
owner  for  services  actually  rendered  in  a 
preservation  of  his  property.  They  do  not 
include  the  mere  detention  of  an  officer  in 
admiralty  proceedings.  Bradlie  v.  Maryland 
Ins.  Co.,  37  U.  S.  (12  Pet)  378,  402,  9  L.  Bd. 
1123. 

"Arrest,  restraints,  and  detainments  of 
kings,  princes,  or  peoples,"  within  the  mean- 
ing of  a  marine  policy  on  a  cargo  of  slaves 
against  such  arrest,  restraints,  and  detain- 
ments, includes  the  issuing  of  a  writ  of 
habeas  corpus  by  a  Judicial  ofllcer  of  a 
government  within  the  control  of  which  the 
vessel  is  driven  by  stress  of  weather,  which 
results  in  the  slaves  being  taken  from  the 
vessel  and  set  at  liberty.  Simpson  v.  Char- 
leston Fire  &  Marine  Ins.  Co.  (S.  C.)  Dud, 
239,  242. 
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DETECTIVE. 

See  "Private  Detectlye'*;  'Tubllc  Detec- 
tive." 

••Detective"  1b  defined  by  Webster  as  a 
person  fitted  for  or  skilled  in  detecting;  em- 
ployed in  detecting,  as  a  police  detective; 
a  policeman  whose  business  it  is  to  detect 
rogues  by  adroitly  investigating  tbeir  haunts 
and  habits.  The  literal  thing  understood  by 
the  word  "detective"  in  common  affairs  is 
a  person  who  is  able  and  has  the  facilities 
to  detect  criminals  with  a  skill  not  possessed 
by  nonprofessionals.  The  word  "detect,"  as 
defined  by  Webster,  is  to  uncover;  to  find 
out;  to  bring  to  light;  as,  to  detect  a  crime, 
a  criminal,  or  his  hiding  place.  Its  synonjrms 
are  "to  uncover;  to  find  out;  lay  open;  ex- 
pose." The  occupation  of  detective  does  not 
imply,  however,  that  the  detective  Is  en- 
gaged in  a  sneaking  and  prying  business,  and 
therefore  a  charge  to  such  effect  is  libelous. 
Byrnes  v.  Mathews.  12  N.  Y.  St  Rep.  74,  81. 

Authority  to  make  arrests. 

"Detective"  has  no  such  settled  signifi- 
cance attached  to  it  as  of  necessity  imports 
authority  to  arrest  criminals  or  persons  char- 
ged or  suspected  of  committing  criminal  acts, 
so  that,  without  proof  of  authority  by  the 
employer  of  a  detective  authorizing  him  to 
make  arrests,  the  making  of  such  arrest  did 
not  come  within  the  scope  of  authority  of  a 
detective,  and  the  master  is  not  liable.  Pen- 
ny V.  New  York  Cent  &  H.  R.  R.  Co.,  53 
N.  Y.  Supp.  1043,  1045,  84  App.  Dlv.  10. 

DETENTION. 

A  charter  party  providing  for  a  certain 
rate  of  demurrage  for  each  day  of  "detention 
by  default  of  the  charterers"  cannot  be  con- 
strued to  mean  the  mere  lapse  of  time,  for 
such  lapse  was  not  necessarily  a  default. 
Davis  V.  Pendergast  (U.  S.)  7  Fed.  Gas.  169, 
160. 

In  a  marine  insurance  policy  providing 
that  in  case  of  capture  or  detention  of  the 
vessel  the  assured  should  not  have  a  right 
to  abandon  therefor  until  proof  should  be 
exhibited  of  a  condemnation  on  notice  of  a 
continuance  of  the  detention  at  least  00  days, 
"detention"  means  an  Illegal  arrest,  seizure, 
etc.,  such  as  the  underwriters  were  answer- 
able for,  by  the  general  terms  of  the  policy, 
but  could  not  be  construed  to  extend  or 
enlarge  the  risk  of  the  underwriters  to  cases 
not  provided  for  or  covered  by  the  words 
in  the  body  of  the  policy.  Archibald  v.  Mer- 
cantile Ins.  Co.,  20  Mass.  (3  Pick.)  70,  74. 

The  word  "detention,"  as  used  In  a  ma- 
/ine  policy  warranting  against  any  loss  on 
account  of  capture  or  detention  by  any  bel- 
ligerent nation,  arises  when  there  is  no  In- 
tention to  appropriate,  and  in  fact  no  appro- 
priation to  the  detainer's  use,  but  where  the 


property  la  either  simply  held  as  a  hootacre, 
as  it  were,  for  the  payment  of  ransom,  or  for 
the  purpose  and  as  a  means  of  obtaining 
some  ulterior  tbject,  such  as  for  the  suspen- 
sion of  commerce  with  a  port  by  embargo 
or  blockade,  which  detains  a  vessel  in  that 
port,  or  for  the  exercise  of  the  right  of 
search.  Miu*ray  ▼.  Receivers  of  Harmony 
Fire  &  Marine  Ins.  Co.  (N.  Y.)  58'  Barb.  9, 15. 

Sup.  Gt  Rule  29,  requiring,  on  appeal  or 
in  proceedings  in  error,  indemnity  In  an 
amount  sufficient  to  secure  the  sum  recov- 
ered for  the  "use  and  detention"  of  the 
property,  means  sum  recovered  In  the  origi- 
nal judgment  or  decree,  such  as  damages 
and  mesne  profits  In  ejectment,  damages  in 
dower  and  replevin,  etc.,  and  does  not  con- 
template security  for  the  use  and  detention 
of  the  property  pending  the  appeal.  Omaha 
Hotel  Go.  T.  Kountze,  2  Sup.  Gt  811,  925, 
107  U.  S.  378,  27  U  Ed.  609. 

DETER. 

Under  a  statute  providing  that,  if  a  de- 
fendant has  been  guilty  of  fraud  by  which 
plaintiff  has  been  debarred  or  deterred  from 
his  action,  the  period  of  limitations  shall 
only  run  from  the  time  of  the  discovery  of 
the  fraud,  by  the  term  "deter**  Is  meant  to 
discourage  or  stop  by  fear;  to  stop  from  act- 
ing or  proceeding  by  danger,  difficulty,  or 
other  consideration  which  disheartens  or 
countervails  the  motive  for  the  act  Prlntup 
V.  Alexander,  69  Ga.  558,  556. 

DETERGENT. 

"Detergent"  means  cleansing,  and,  as 
used  in  a  specification  In  a  patent  for  cer- 
tain soap,  was  synonymous  with  the  word 
"soap,"  since  a  "detergent  soap"  is  a  cleans- 
ing soap,  it  being  of  the  nature  of  soap  to  be 
detergent  or  cleansing.  Buckan  y.  McKes- 
son (U.  S.)  7  Fed.  100,  lOa. 


DETERMINABLE  FEE. 

Bee,  also,  "Base  Fee." 

The  term  "determinable  fee"  embraces 
all  fees  which  are  liable  to  be  determined 
by  some  act  or  event,  expressed  In  their 
limitation  to  circumscribe  their  continuance, 
or  inferred  by  law  as  bounding  their  extent 
Greer  v.  Wilson,  9  N.  B,  284,  287,  108  Ind. 
322;  McLane  v.  Bovee,  35  Wis.  27,  36;  Van- 
tongeren  v.  Heffernan,  88  N.  W.  52,  73,  6 
Dak.  180;  Jamaica  Pond  Aqueduct  Corp.  v. 
Chandler,  91  Mass.  (9  Allen)  159,  168;  Weed 
V.  Woods,  53  Ati.  1024,  1026,  71  N.  H.  581 
(citing  First  Universalist  Soc.  v.  Boland,  155 
Mass.  171,  29  N.  B.  524,  15  L.  R.  A.  231). 
Thus,  where  the  commissioner  of  the  General 
Land  Office  has  authority  to  cancel  a  pre- 
emption certificate  for  cause  at  any  time  be- 
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fore  patent  issue,  there  was  a  limitation  on 
the  fee,  and  its  determinable  quality  is  in- 
ferred by  law  within  such  definition.  Yan- 
tonsreren  t.  Heffeman,  38  N.  W.  52,  73,  6 
Dak.  180. 

If  land  is  given  to  a  man  and  his  heirs 
^'as  long  as  he  shall  pay  70  shillings  annually 
to  A,"  or  "as  long  as  the  church  of  St 
Paul's  shall  stand/'  his  estate  is  fee  simple 
determinable,  in  which  case  he  has  the  whole 
estate  in  him,  and  such  perpetuity  of  the  es- 
tate which  may  continue  forever,  though  at 
the  same  time  there  is  a  contingency  which, 
when  it  happens,  will  determine  the  estate. 
Plowd.  657.  United  States  Pipe  Line  Ck>.  y. 
Delaware,  L.  &  W.  R.  Co.,  41  Atl.  76&,  762, 
62  N.  J.  Law,  254,  42  L.  R.  A.  572. 

A  determinable  fee  is  an  ertate  which 
may  be  perpetual,  or  may  be  determined 
by  the  death  of  the  Intestate  without  surviv- 
ing lawful  issue,  and  without  previous  alien- 
ation of  the  land  limited  over  to  beneficiaries 
mentioned.  One  of  the  peculiarities  of  a  fee 
determinable  is  that  it  may  become  a  fee 
simple  absolute  on  the  happening  of  any 
event  which  renders  impossible  the  event  or 
combination  of  events  on  which  such  estate 
is  to  end.  An  example  given  of  such  deter- 
minable fee  is  where  an  estate  is  granted 
to  a  man  and  his  heirs  until  the  marriage 
of  B.    Friedman  y.  Steiner,  107  IlL  125,  IdL 

A  qualified,  base,  or  determinable  fee  is 
an  interest  which  may  continue  forever,  but 
is  liable  to  be  determined  by  some  act  or 
event  drcumscrlbing  its  continuance  or  ex- 
tent People  V.  White  (N.  T.)  11  Barb.  26, 
28  (citing  1  Rev.  St  722;  4  Kent  Comm.  4, 
note  d;  Id.,  9;  5  T.  R.  107). 

A  determinable  fee  is  such  a  one  as  has 
a  qualification  subjoined  thereto,  and  it  must 
be  determined  whenever  the  qualification  an- 
nexed to  it  is  at  an  end.  Wiggins  Ferry 
Go.  V.  Ohio  &  M.  Ry.  Co.,  94  111.  83.  Tes- 
tator's will  provided  that  at  the  death  of  tes- 
tator's wife  the  estate  should  go  to  and  be 
dlTlded  amongst  testator's  children  and  their 
descendants.  The  interest  which  vested  at 
the  death  of  testator  was  not  a  base  or  de- 
terminable fee,  subject  to  be  devested  as  to 
any  devisee  by  the  death  of  such  devisee  dur- 
ing the  continuance  of  the  life  estate,  with- 
out leaving  descendants  to  take  after  the 
death  of  the  widow  of  the  testator.  Knight 
V.  Pottgieser,  52  N.  E.  934,  936,  176  111.  36a 

A  fee  is  determinable  where  its  con  tin- 
nance  is  limited  In  some  manner,  as  where 
lands  are  given  to  a  man  and  his  heirs  as 
long  as  another  man  shall  have  heirs  of  his 
body.  Richardson  y.  Noyes,  2  Mass.  56,  63, 
3  Am.  Dec.  24. 

The  term  "determinable  fee"  indudes 
the  interest  acquired  by  a  county  in  real  es- 
tate conveyed  by  a  deed  providing  that  the 
conyeyance  is  for  the  use  of  the  people  of 
the  county  as  long  as  the  premises  shall  be 


used  for  a  county  site  for  the  courthouse, 
jail,  and  clerk's  office,  but  shall  revert  to 
the  grantor  if  the  county  ceases  to  use  it 
for  such  purpose.  Gillespie  T.  Broas  (N.  Y.) 
23  Barb.  370,  381. 

DETERMINATION. 

8ee  "Actual  Determination**;  "Final  De- 
termination"; "Judicial  Determina- 
tion." 

The  expression  ''a  determination  in  the 
trial  court"  obviously  Includes  a  decision  of 
the  court  upon  a  trial  without  a  Jury,  but. 
according  to  common  parlance  and  the  gen- 
eral understanding,  would  not  Include  the 
verdict  of  a  jury.  CJode  Civ.  Proc.  S  3343. 
It  would  be  a  peculiar,  if  not  an  unprece- 
dented, definition  to  describe  the  verdict  of 
a  jury  as  a  determination  in  a  trial  court 
Henavle  y.  New  Torli  Cent  &  H.  R.  E.  Co., 
48  N.  B.  525,  527,  154  N.  Y.  278. 

In  Code  1874,  f  1010,  providing  that  the 
attorney  in  an  action,  suit,  or  proceeding 
may  be  changed  at  any  time  before  judg- 
ment or  decree  or  final  determination,  the 
words  "action,**  "suit"  and  "proceeding"  are 
referred  to  dlstrlbutlvely.  Each  has  its  pe- 
culiar meaning,  and  the  words  "judgment" 
"decree,**  and  "determination"  apply  equally 
to  each.  Thus,  judgment  is  the  final  result 
of  action,  decree  of  suit,  and  determination 
of  proceeding.  Shirley  y.  Bhrch,  18  Pac.  344, 
345,  16  Or.  1. 

Rev.  St  p.  339,  §  77,  relating  to  plead- 
ing a  judgment  or  determination,  means  the 
judgment  or  determination  of  a  court  or 
ofl^cer  of  special  jurisdiction,  and  none  other. 
Kama  v.  Kunkle,  2  Minn.  313,  317  (Gil.  268, 
272). 

Absenoo*  of  orerpowerlns  passioA  im- 
plied. 

The  expressions  "premeditation,**  "de- 
liberation,** "design,**  "determination,"  dis- 
tinctly formed  In  the  mind,  used  In  the 
charge  of  a  prosecution  for  murder,  all  im- 
ply the  absence  of  overpowering  passion. 
State  V.  Ah  Mook,  12  Nev.  369,  381. 

Deliberation  implied. 

The  words  "a  design,  a  determination* 
to  kill,  distinctly  formed  in  the  mind"  in  an 
instruction,  imply  deliberation.  "Certainly 
they  mean  a  great  deal  more  than  the  simple 
impulse  to  slay  which  characterizes  man- 
slaughter. The  word  'determination'  in  this 
instruction  is  not  used  in  any  technical  sense; 
in  fact  It  has  no  technical  sense  in  which 
it  means  less  than  it  does  in  its  popular 
signification.  Webster  defines  it  to  be  a 
'decision  of  a  question  in  the  mind;  firm  reso- 
lution; settled  purpose.*  Can  it  be  said  that 
a  question  can  be  decided,  a  wavering  reso- 
lution made  firm,  or  a  hesltatinsr  nnrooop  «Pt 
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tied    without    deUberatlonr'    8tat»    T.    Ah 
Mook,  12  Nev.  869,  390. 

DETERMINE. 

•See  "Finally  Determine";  •'Fully  Deter- 
mined"; "Hear  and  Determine.'* 

The  verb  "determine*'  is  thus  defined: 
To  fix  all  bonndaries  of;  to  mark  off;  to 
separate;  to  set  bounds  to;  to  fix  the  deter- 
mination of;  to  limit;  to  bound;  to  bring  to 
an  end;  to  fix  the  form  or  character  of;  to 
shape;  to  regulate;  to  settle;  to  prescribe  im- 
peratively; to  ascertain  definitely;  to  bring  to 
a  conclusion;  to  settle  by  Judicial  sentence; 
to  decide.  McGormick  t.  State,  42  Neb.  866, 
868,  61  N.  W.  99. 

The  word  "determined,**  In  a  contract 
for  booming  logs,  providing  that  defendant's 
portion  of  the  net  expense  of  booming  and  of 
the  10  per  cent  of  the  net  cost  is  to  be  deter- 
mined by  the  proportion  which  logs  bear  to 
the  whole  amount  of  logs  handled,  means 
simply  ascertained  or  computed.  It  does  not 
imply  any  mutual  action  or  agreement  by  the 
parties.  Rumford  Falls  Boom  Co.  v.  Rum- 
ford  Falls  Paper  Ck>.,  51  Atl.  810,  812,  96  Me. 
96. 

Within  the  statute  giving  police  commis- 
sioners power  to  appoint  a  chief  of  police 
for  such  time  as  the  board  shall  determine, 
"determine"  means  to  fix,  settle,  or  decide 
what  tliat  term  shall  be.  In  this  relation  it 
becomes  a  time  necessarily  prospective  and 
future.  The  clear  intent  of  the  command  is 
that  the  board  shall  annex  to  the  appoint- 
ment a  time,  term,  or  period  through  whose 
duration  the  consequent  duties,  privileges, 
and  emoluments  are  to  remain  with  the  ap- 
pointee. State  V.  Police  Com'rs,  14  Mo.  App. 
297,  303. 

"Determine,**  as  used  in  the  statute  ap- 
pointing commissioners  in  eminent  domain 
proceedings  to  determine  the  compensation 
of  the  landowners,  means  to  perform  a  judi- 
cial act  limited  to  fixing  the  compensation; 
and  as  no  human  tribunal  is  able  to  determine 
judicially  what  the  future  value  will  be  in 
some  future  period  of  time,  it  depending  on 
contingencies  which  are  known  to  God  alone, 
the  commissioners  are  limited  to  determine 
what  is  the  present  value,  and  at  such  point 
their  functions  cease,  and  they  are  in  no 
manner  to  be  influenced  by  the  future  value. 
New  Jersey  R.  &  Transp.  Co.  T,  Suydam,  17 
N.  J.  Law  (2  Har.)  25,  47 

As  assess  and  levy. 

The  word  "determine,*'  In  Rev.  St  1881, 
S  3348,  requiring  that  the  amount  of  general 
taxes  shall  be  determined  by  incorporated 
towns  before  the  third  Tuesday  of  May, 
means  to  assess  and  levy  the  tax.  Worley  t. 
Harris,  82  Ind.  493,  497. 


Become  Told  dlsttncnislMiL 

The  word  "determined,"  as  used  fn  Act 
Jan.  31,  1811  (4  Litt  218),  for  the  better  reg- 
ulation of  the  proceedings  in  caveats,  and 
providing  that  no  grant  should  issue  to  the 
plaintiff  in  any  caveat  entered  or  to  be  en- 
tered so  as  to  include  the  land,  or  any  part 
thereof,  within  the  survey  against  which 
such  caveat  is  or  may  be  entered,  until  such 
caveat  shall  be  dismissed,  decided,  or  deter- 
mined, is  generic  in  its  nature,  and  compre- 
hends every  mode  of  terminating  or  bringring 
a  thing  to  an  end,  though  it  clearly  imports 
simply  that  the  thing  has  been  terminated  or 
brought  to  an  end.  It  is  not  a  convertible 
phrase  with  "to  become  void,"  but  the  latter 
differs  from  the  former  only  as  a  species  dif- 
fers from  its  genus,  and  must,  therefore,  be 
included  in  it;  for  to  say  that  a  thing  has 
become  void  is  that  it  has  in  effect  been  ter- 
minated or  brought  to  an  end,  but  the  expres- 
sion applies  only  to  its  end  or  termination  in 
one  specific  mode.  Sharp  t.  Curds,  7  Ky.  (4 
Bibb)  547. 

As   eonferrlns:   power   to   set   aside   or 
abolislL. 

The  words  "adjudge,  determine,  and 
award,"  as  used  by  arbitrators  in  their 
award,  do  not  necessarily  carry  with  them 
the  idea  of  a  judgment  according  to  law,  so 
as  to  enable  one  of  the  parties  to  have  the 
award  set  aside  for  errors  of  law.  Patton  v. 
Garrett,  21  S.  B.  679,  682,  116  N.  O.  847. 

The  word  "determine,"  as  used  in  Laws 
1898,  c.  182,  S  177,  giving  the  common  council 
of  cities  of  the  second  class  authority  to  de- 
termine the  nimiber  of  members  of  the  police 
department,  is  defined  to  mean  "to  fix  or 
settle  definitely;  make  specific  or  certain;  to 
decide  the  state  or  character  of*  (Cent  Diet,); 
**to  fix  the  form  or  character  of;  to  shape; 
to  prescribe  imperatively;  to  regulate;  to 
settle;  to  decide"  (Webst.  Diet).  "I  am  of 
the  opinion  that  the  word  'determine'  cannot 
be  given  the  meaning  to  abolish,*  and  the 
Legislature,  by  giving  the  power  to  the  com- 
mon council  to  determine  the  number  of  mem- 
bers of  the  police  department,  did  not  give  it 
the  power  to  abolish  station  house  keepers.'* 
People  V.  Ham,  66  N.  Y.  Supp.  264,  266,  32 
Misc.  Rep.  517. 

Deolaration  of  determlnatloiL  in^plled. 

An  agreement  that  a  certain  number  of 
shares  shall  be  voted  in  a  block,  and  that  the 
way  it  should  be  voted  should  be  determined 
by  ballot,  means  to  ascertain  the  result  by 
balloting  on  a  proposition  by  those  entitled 
to  cast  the  ballots,  and  by  necessary  implica- 
tion declares  that  such  vote  should  be  cast 
in  accordance  with  the  result  of  the  ballot 
Smith  V.  San  Francisco  A  N.  P.  Ry.  Co.,  47 
Pac.  582,  587,  115  Oat  684,  35  L^  B.  A.  809, 
56  Am.  St  Rep.  119. 
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In  a  gtatute  providing  that  the  board  of 
education  shall  determine  the  studies  to  be 
pursued,  ^'determine"  means  something  more 
tban  investigating  and  arriving  at  a  conclu- 
sion by  mental  process,  though  these  are  em- 
braced. Official  action  is  contemplated  and 
required  to  give  a  practical  effect  to  the 
^otA,  and  the  injunction  to  do  this  is  manda- 
tory upon  the  board;  and,  in  order  that  those 
who  must  obey  should  know  the  will  of  the 
board,  it  is  necessary  that  it  should  be  de- 
clared in  such  a  way  that  it  may  be  known. 
State  V.  Board  of  Education,  1  Pac.  844,  847, 
18  Nev.  173;  State  v.  Board  of  Education,  36 
Ohio  St  368,  384. 

As  ead« 
Laws  1860,  c.  260,  f  10,  d.  1,  authorizing 
an  appeal  from  an  order  which,  in  effect,  "de- 
termines the  action,"  held,  that  such  term 
properly  includes  an  order  denying  the  appli- 
cation for  a  change  of  venue  properly  made, 
since  such  application  devests  the  court  of 
any  authority  to  proceed  with  the  case;  and, 
having  no  authority  to  proceed,  if  it  refuses 
to  change  the  venue,  the  action  would  be  de- 
termined unless  an  appeal  is  taken  therefrom. 
Western  Bank  v.  Tallman,  16  Wis.  92. 

FlaaUty  impUed. 

"Determine,"  as  used  In  Act  July  27, 
1866,  §  13,  providing  that  the  directors  of  a 
certain  railroad  company  should  from  time 
to  time  fix,  determine,  and  regulate  the  fares, 
tolls,  and  charges  to  be  received  and  paid 
for  transportation  of  persons  and  property, 
does  not  imply  that  the  action  designated  by 
the  word  should  be  final,  and  therefore  ex- 
empt from  government  supervision.  Atlantic 
ft  P.  R.  Go.  T.  United  States  (U.  S.)  76  Fed. 
186,  188. 

A  submission  to  a  referee  authorizing 
him  to  hear  and  determine,  without  any  con- 
dition ot  limitation,  any  matter  of  law  or 
matter  of  fact,  should  be  construed  as  author- 
izing the  referee  to  decide  all  questions  of 
law  or  of  fact  arising  in  the  hearing  of  the 
cause,  and  to  give  a  final  determination  of 
the  controversy.  By  the  submission  of  the 
parties  to  Ills  judgment  he  is  constituted  a 
court  of  competent  Jurisdiction  to  decide  final- 
ly and  in  the  last  resort  the  rights  of  the  par- 
ties, and  his  award  can  no  more  be  disturbed 
than  the  Judgment  of  any  other  court  of  com- 
petent jurisdiction  in  which  no  appeal  is 
given.    Cutler  v.  Wall,  9  R.  I.  264. 

The  provision  In  Pen.  Code,  S  1611,  that 
the  board  of  supervisors  shall  have  power  to 
"determine  what  is  a  reasonable  compensa- 
tion" to  be  allowed  the  sheriff  for  providing 
all  persons  committed  to  the  jail  by  compe- 
tent authority  with  necessary  food,  clothing, 
and  bedding,  is  equivalent  to  ''find  what  is 
Justly  due,"  and  the  determination  of  the 
board  is  no  more  final  than  would  have  been 
the  finding  by  the  board  of  the  amount  which 


was  justly  due  if  the  account  had  been  pre- 
sented for  any  other  proper  county  charge. 
Fulkerth  v.  Stanislaus  County,  7  Pac  764, 
766,  67  Cal.  334. 

In  Greater  New  York  Charter,  S  86,  pro- 
viding that,  if  a  riparian  owner  apply  to  the 
land  commissioners  for  a  grant  of  the  soU 
under  water,  the  board  of  docks  shall  deter- 
mine whether  it  will  conflict  with  the  public 
interests,  and  report  their  conclusions  to  the 
commissioners,  "determine"  cannot  be  con- 
sfrued  to  mean  "finally  determined,"  and 
therefore  the  right  is  merely  advisory  to  the 
commissioners  of  the  land  office.  The  right 
to  determine,  as  given  by  the  charter,  is  not 
to  determine  whether  the  grant  shall  issue, 
but  to  determine  whether  the  issue  of  the 
grant  will  confiict  with  the  rights  of  the  city 
or  be  otherwise  prejudicial  to  its  interest 
People  V.  Woodruff,  68  N.  Y.  Supp.  10,  12,  67 
App.  Div.  273. 

As  prescribe. 

The  distinction  between  the  words  **de- 
termine"  and  "prescribe"  Is  far  from  clear. 
Mr.  W^ebster  defines  "prescribe"  thus:  "To 
set  down  authoritatively;  to  order;  to  direct; 
to  dictate;  to  appoint;"  while  he  defines  "de- 
termine" thus:  "To  fix  permanently;  to  set- 
tle; to  adjust"  To  set  down  authoritatively, 
and  to  fix  permanently  or  to  settle,  do  not  ad- 
mit of  a  wide  distinction.  Const  art  6,  I  8, 
provides  that  the  Attorney  General  shall  re- 
ceive such  compensation  as  may  be  "pi*e- 
scribed"  by  law.  Article  4,  S  12,  provides 
that  the  salary  of  the  secretary,  treasurer, 
and  auditor  of  the  state  shall  be  "determined" 
by  law.  It  was  held  in  construing  the  stat- 
utes that  the  words  "determine"  and  "pre- 
scribe" do  not  admit  of  a  wide  distinction, 
and  that  the  salary  of  the  Attorney  General 
could  be  reduced  during  his  term  of  office. 
"If  the  framers  of  our  Constitution  had  in- 
tended to  provide  that  the  salary  of  the  At- 
torney General  should  not  be  diminished  dur- 
ing his  term  of  office,  It  may  be  reasonably 
argued  that  they  would  have  so  provided  in 
that  instrument  in  plain  terms;  for  by  the 
twenty-second  section  of  the  same  article  it 
is  provided,  as  to  the  salary  of  the  judges, 
that  the  judges  shall  receive  such  salary  and 
allowances  as  may  be  determined  by  law, 
the  amount  of  which  shall  not  be  diminished 
during  their  term  of  office.  Here  they  in- 
tended that  the  salary  should  be  fixed  before- 
hand, and  not  altered;  and  they  do  not  use 
the  word  'prescribe,*  but  the  word  'deter- 
mine/ as  had  been  used  as  to  state  officers. 
But  while  the  word  'prescribe'  is  used  as  to 
the  salary  of  the  Attorney  General,  the  same 
word  is  employed  a  few  lines  above  in  speak- 
ing of  the  compensation  and  tenure  of  office 
of  the  officers  of  this  commonwealth.  13ie 
use  of  the  word  'prescribe*  cannot  be  oqb- 
strued  to  mean  settled  beforehand  in 
sense  as  not  to  leave  In  the  General 
bly  the  power  to  change  the  compenaatloB 
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during  the  term."   Field  v.  Auditor,  8  S.  B. 
707.  710,  83  Va.  882. 

Afl  hm  snspoiidad. 

A  policy  of  life  Insurance  providing  that, 
If  the  premium  was  not  paid  on  the  days 
named  and  In  the  lifetime  of  the  Insured,  the 
policy  should  "cease  and  determine,"  should 
be  construed  as  meaning  that  It  Is  suspended; 
that  It  ceases  to  bind  the  company  and  to 
protect  the  assured  without  any  act  or  decla- 
ration on  the  part  of  the  company.  It  does 
not  require  a  formal  forfeiture.  It  is  void- 
able at  the  election  of  the  company,  and 
that  election  can  be  exercised  without  notice 
to  the  assured  for  the  reason  that  the  policy 
Itself  Is  notice  that  his  rights  cease  with  the 
nonpayment  of  the  premium.  As  to  him  It  Is 
a  dead  policy.  Lantz  v.  Vermont  Life  Ins. 
Co.,  21  Ati.  80,  82,  139  Pa.  546,  10  U  R.  A. 
577,  23  Am.  St  Rep.  202. 

As  try. 

The  words  "receive,  hear,  and  deter- 
mine," in  Act  March  3,  1803,  c.  93,  §  2,  au- 
thorizing appeals  from  the  District  Courts  of 
the  United  States  to  the  Circuit  Court,  and 
requiring  the  Circuit  Court  to  receive,  hear, 
and  determine  such  appeals,  do  not  author- 
ize a  retrial  by  jury  of  a  cause  which  has 
been  tried  by  Jury  in  the  District  Court 
United  States  v.  Wonson  (U.  S.)  28  Fed.  Cas. 
745,  749. 

The  power  to  hear  and  determine  la  an 
essential  ingredient  of  original  jurisdiction, 
and  the  authority  to  examine  and  correct 
errors  is  the  distinguishing  characteristic  of 
appellate  power.  To  hear  and  determine  a 
criminal  case  Is  to  proceed,  after  bill  found, 
to  try  the  Issues  of  fact  and  pass  sentence. 
Commonwealth  v.  Simpson  (Pa.)  2  Grant, 
Cas.  438^  439  (clUng  4  Bl.  Comm.  270). 

DETERMIinS  BEFOREHAND. 

"Determining  on  the  killing  beforehand," 
as  used  In  an  Instruction  that  If  defendant 
purposely  killed  the  deceased,  and  the  killing 
was  determined  on  beforehand,  even  a  mo- 
ment before  the  fatal  blow  was  struck,  the 
defendant  Is  guilty  of  murder  in  the  first  de- 
gree, will  be  construed  as  being  equivalent 
to  an  allegation  of  premeditation.  Ragsdale 
V.  Meridian  Land  &  Industrial  Co.,  14  South. 
193,  195,  71  Miss.  284. 

DETINET-DETINETIS. 

The  action  of  replevin  formerly  was  said 
to  be  of  two  sorts,  namely,  "in  the  detlnet" 
or  "detinetls" — the  former,  where  the  goods 
are  still  detained  by  the  person  who  took 
them,  to  recover  the  value  thereof  and  dam- 
ages, and  the  latter,  as  the  word  Imports, 
where  the  goods  have  been  delivered  to  the 
party.  But  the  former  is  now  obsolete,  and 
tbffre  does  not  appear  In  any  of  the  books  any 


proceeding  in  replevin  which  was  not  com- 
menced by  writ  requiring  the  proper  officer 
to  cause  the  goods  to  be  replevied  to  him  or 
by  plaint  In  the  sherifTs  court,  the  immediate 
process  upon  which  is  a  precept  to  replevy 
the  goods  of  the  party  levying  the  plaint,  both 
of  which  proceedings  are  In  rem — ^that  Is,  to 
have  the  goods  again.  St  Martin  v.  Dee- 
noyer,  1  Minn.  41,  43  (611.  25,  28). 

DETINUE. 

Detinue  is  a  form  of  action  for  the  re- 
covery In  specie  of  goods  taken  by  wrongfully 
withholding  for  value  at  the  time  the  prop- 
erty is  found  and  decided  to  be  that  of  the 
plaintiff.  Penny  v.  Davis,  42  Ky.  (3  B.  Mon.) 
313,  314. 

"In  order  to  ground  an  action  of  dethioe^ 
these  points  are  necessary:  First,  that  the 
defendant  came  lawfully  into  possession  of 
the  goods,  as  either  by  delivery  to  him  or  by 
finding  them;  second,  that  the  plaintiff  have 
a  property  in  them;  third,  that  the  goode 
themselves  be  of  some  value;  fourth,  that 
'  they  be  ascertained  in  point  of  identity." 
I  Jac.  Law  Diet  tit  "Detinue,"  This  form  of 
action,  and  the  mode  of  pleading  adapted  to 
it,  no  longer  exist,  but  the  remedy  Is  afforded 
under  a  modified  form  remaining  the  same. 
The  Judgment  must  still  be  in  the  alternative, 
and  the  plaintiff  cannot  elect  to  have  it  ren- 
dered either  for  the  amount  or  value  of  the 
property.  The  same  rule  remains  as  to  the 
description  of  the  property  to  be  recovered, 
except  so  far  as  reason  and  Justice  have 
served  to  relax  it  The  thing  must  be  iden- 
tified with  reasonable  certainty.  Gullle  v. 
Fook,  13  Or.  677,  584.  11  Pac.  277,  280. 

It  was  once  a  doctrine  that  detinue 
would  not  lie  where  the  goods  had  been  tak- 
en from  the  plalntlff*s  possession  tortlously; 
but  that  doctrine  may  be  considered  as  ex- 
ploded. Overfleld  v.  Bullitt,  1  Mo.  749,  750; 
Pierce  v.  Hill  (Ala.)  9  Port  151,  154,  83  Am. 
Dec.  306. 

"Detinue"  is  a  mode  of  action  given  for 
the  recovery  of  a  specific  thing  and  damages 
for  its  detention.  Though  Judgment  is  also 
^rendered  in  favor  of  the  plaintiff  for  the  al- 
ternate value,  provided  the  thing  cannot  be 
had,  yet  the  recovery  of  the  thing  Itself  \b 
the  main  object  and  Inducement  to  the  allow- 
ing of  the  action.  The  action  is  not  adapted 
to  the  recovery  alone  of  the  value  of  the  thing 
detained,  nor  can  it  be  maintained  therefor. 
Slnnott  V.  Felock,  59  N.  E.  265,  267,  165  N. 
Y.  444,  53  L.  R.  A.  565,  80  Am.  St  Rep.  736 
(citing  Caldwell  v.  Fenwick,  32  Ky.  [2  Dana] 
333). 

A  person  having  no  beneficial  interest, 
but  only  a  special  property,  in  a  chattel,  may 
maintain  detinue  for  it  and  should,  if  he 
recover,  have  a  Judgment  In  the  alternative 
for  the  entire  value  of  the  absolute  property, 
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because  a  bailee  may,  In  consequence  of  the 
privity  of  contract,  be  entitled  to  restitution 
from  possession  of  a  stranger,  and  because  a 
recorery  and  acceptance  of  the  assessed  yal- 
Qe  by  the  bailee  is  for  the  bailor,  and  would 
bar  an  action  by  him  for  the  -same,  or 
any  subsequent  detention;  but  the  enforce- 
ment of  a  judgment  for  value  In  favor  of 
a  person  owning  a  limited  general  proper- 
ty, as  for  life  or  years,  would  not  bar  an 
action,  by  the  person  entitled  to  the  remain- 
der, for  a  detention  by  the  same  party,  after 
the  expiration  of  the  estate  for  life  or  years; 
nor  would  It  transfer  any  other  or  greater 
Interest  In  the  property  than  that  of  the 
owner  of  the  limited  estate.  Glascock  T. 
Hays.  34  Ky.  (4  Dana)  58,  60. 

Detinue  Is  an  action  at  common  law  for 
the  recovery  of  a  particular  chattel,  or,  in  the 
alternative.  Its  value.  The  writ  Is  framed 
for,  and  Its  precise  purpose  Is  to  recover,  the 
article  in  specie,  and  where  this  Is  Impossible 
at  the  time  the  action  was  brought,  so  that 
the  object  of  the  writ  cannot  be  accomplish- 
ed, the  action  will  not  He.  Thus,  If  the  chat- 
tel has  l)een  destroyed  or  has  died  before  ac- 
tion brought  the  suit  must  be  dismissed. 
Lindsey  v.  Perry,  1  Ala.  203;  Caldwell  v. 
Fenwick,  32  Ky.  (2  Dana)  332.  But  where  a 
slave  sued  for  in  detinue  died  pending  the  ac- 
tion, a  Judgment  for  the  slave  or  for  Its 
value  was  properly  rendered  against  the  de- 
fendant after  such  death.  White  t.  Ross 
(Ala.)  5  Stew.  &  P.  123. 

Replevla  distiiisiilfllied* 

Detinue  la  an  action  ej  Q^sUpto^  and  is 
for  the  most  part  superseded  by  replevin. 
It  is  preferable  to  replevin  where  the  plain- 
tiff Is  Indifferent  whether  he  recover  the 
goods  or  the  value  (1  Poe,  PI.  H  152,  156,  801). 
The  difference  resulting  from  the  form  of  al- 
legation In  replevin  Is  that,  where  the  dec- 
laration Is  In  the  detlnuit,  the  plaintiff.  If  he 
recovers,  has  adjudged  to  him  the  right  of 
possession  of  the  goods  and  chattels,  and 
damages  for  their  detention  only,  but,  where 
the  declaration  Is  In  the  detlnet,  the  plaintiff, 
if  he  be  entitled  to  recov^,  Is  'entitled  to  have 
awarded  him  as  well  the  value  of  the  goods 
as  damages  for  their  detention.  Brown  v. 
Ravenscraft,  44  Atl.  170,  178,  88  Md.  216 
(quoting  from  Benesch  v.  Well,  69  Md.  276, 
2T9,  14  Atl.  666). 

Tvorer  distliisiiiBlied* 

The  action  of  detinue  lies  for  the  r» 
CO  very  of  the  property  itself,  with  damages 
for  the  wrongful  detention  of  It,  while  the 
action  of  trover  lies  for  the  recovery  of  dam- 
ages for  the  wrongful  conversion  of  the 
property.  Richarda  v.  Moray,  65  Pac  886^ 
887,  133  Cal.  437. 

DETRACTION,  DUTIES  OF. 

8ee  "Duties  of  Detraction." 


DETRIMENT. 

Detriment  Is  a  loss  or  harm  suffered  in 
person  or  property.  Civ.  Code  Mont.  1895, 
9  4271;  Civ.  Code  S.  D.  1903,  |  2287;  Rev. 
St  Okl.  1903,  I  2724. 

Sess.  Laws  1S62,  p.  48,  I  13,  prohibiting 
the  diversion  of  any  stream  to  the  detriment 
of  any  miner  or  others  along  the  line  of  said 
stream,  Is  to  be  construed  as  meaning  a 
detriment  immediately  resulting  from  such 
diversion,  and  does  not  Include  a  detriment 
to  subsequent  settlers.  Coffin  t.  Left  Hand 
Ditch  Co.,  6  Colo.  443,  451. 

DETRITUS. 

The  word  "detritus"  Is  used  in  the  min- 
ing law  to  designate  that  superficial  deposit 
on  the  earth's  surface  which  is  movable,  as 
contrasted  with  the  Immovable  mass  that 
lies  below.  Stevens  t.  Williams  (U.  S.)  23 
Fed.  Cas.  44. 

DEVASTAVIT. 

Devastavit  Is  a  loss  suffered  to  the  es- 
tate of  a  deceased  person  by  the  negligence 
of  the  executor  or  administrator.  Fox  v. 
Wilcocks  (Pa.)  1  Bin.  194,  2  Am.  Dec.  433; 
Thomas  v.  Riegel  (Pa.)  5  Rawle,  266,  282. 

Devastavit  is  the  mismanagement  of  the 
estate  of  a  deceased  person  In  squandering 
and  misapplying  assets  contrary  to  the  duty 
Imposed  on  the  executor  or  administrator. 
CUft  V.  White,  12  N.  Y.  (2  Kern.)  519,  531; 
Ridgway  v.  Kerfoot  22  Mo.  App.  661,  664. 
Where  executors  transfer  personalty  to  leg- 
atees, leaving  claims  against  the  estate  un- 
provided for,  they  are  personally  liable  there- 
for as  for  a  devastavit  In  re  Oosterhoudt's 
Estate,  38  N.  Y.  Supp.  179, 182,  15  Misc.  Rep. 
566. 

A  devastavit  occurs  whenever  an  ex- 
ecutor or  administrator  wastes  the  estate, 
and  consists  of  any  act,  omission,  or  mis- 
management by  which  the  estate  suffers  loss; 
or  It  may  result  from  the  payment  of  claims 
which,  by  the  exercise  of  proper  diligence,  the 
administrator  might  have  ascertained  to  be 
unjust  and  Illegal.  Beardsley  v.  Marsteller, 
120  Ind.  319,  320,  22  N.  E.  315. 

Devastavit  Is  any  act  of  omission,  neg- 
ligence, or  misconduct  on  the  part  of  an  ex- 
ecutor or  administrator  by  which  loss  occurs 
to  the  estate.  People  v.  Pleas  (N.  Y.)  2  Johns. 
Cas.  376. 

A  devastavit  Is  a  violation  of  duty  by 
the  executor  or  administrator  such  as  renders 
him  personally  responsible  for  mischievous 
consequences,  and  which  the  law  styles  a 
devastavit— that  la,  a  wasting  of  the  assets; 
or  a  mismanagement  of  the  estate  and  effects 
of  the  deceased  In  squandering  and  misap- 
plying the  assets  contrary  to  the  duty  Im- 
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posed  on  him.     Steel  y.  HoUaday,  25  Pac. 
aO|»  71,  20  Or.  70,  10  U  R.  A.  670. 

''Deyastavlt"  as  defined  by  the  books 
and  legal  lexicographers,  is  a  wasting  of  the 
estate;  a  misapplication  of  the  assets.  Howe 
V.  People,  44  Pac  512,  614,  7  Colo.  App.  635. 

A  deyastavit  by  an  executor  or  adminis- 
trator is  a  wasting  of  the  assets,  and  may 
consist  of  any  act  or  omission;  every  mis- 
management by  which  the  estate  suffers  Iossl 
Ayers  v.  Lawrence,  59  N.  Y.  192,  197. 

A  "devastavit"  results  where  an  admin- 
istrator purchases  the  property  of  the  estate 
of  which  he  is  administrator,  for  himself. 
Dawes  v.  Boylston,  0  Mass.  337,  353,  6  Am. 
Dec.  72. 

As  to  what  constitutes  devastavit,  2 
Lomax,  Ex*rs,  p.  476,  thus  states  the  law: 
"An  executor  or  administrator  is  subjected 
by  law  to  liability  personally  for  various 
acts  of  misconduct,  amounting  to  a  violation 
or  neglect  of  duty,  and  which  is  called  in 
law  a  'devastavit'  or  wasting  of  the  assets. 
In  law,  a  devastavit  is  a  mismanagement  of 
the  estate  and  the  effects  of  the  deceased, 
in  the  squandering  and  misapplsdng  the  as- 
sets contrary  to  the  trust  and  confidence  re- 
posed in  the  executors  or  administrators,  for 
which  they  shall  answer  out  of  their  own 
pockets  as  far  as  they  have  or  mi^ht  have 
had  assets  of  the  deceased."  McGIaughlin 
V.  McGIaughlin's  Legatees,  43  W.  Va.  226, 
238,  27  S.  E.  378,  883. 

Negleot  to  oolleot  debts, 

A  neglect  to  collect  a  debt  due  an  estate, 
which  might  with  proper  exertion  be  col- 
lected, is  a  devastavit.  In  re  Sanderson's 
Estate,  15  Pac.  763,  769,  74  Gal.  199. 

Payment  of  legacies. 

Devastavit  consists  not  only  of  the  neg- 
ligent loss  of  the  assets  of  an  estate  by  the 
executor  or  administrator,  but  also  includes 
an  application  of  assets  in  the  executor's 
bands  to  the  payment  of  legacies  and  distribu- 
tive  shares  after  the  expiration  of  a  year 
from  the  executor's  appointment,  to  the 
prejudice  of  a  creditor  of  whose  claim  he  had 
no  notice,  without  requiring  refunding  bonds 
of  the  legatees  or  distributees.  Swearinger's 
Bx'r  V.  Pendleton's  Ex'x  (Pa.)  4  Serg.  &  B. 
380,  394. 

DEVELOP. 

A  power  of  attorney,  which,  in  considera- 
tion of  a  prescribed  royalty,  appointed  a 
party  sole  agent  to  **work  and  develop"  the 
business  of  such  patents,  does  not  give  the 
agent  power  to  grant  an  exclusive  license 
which  would  transfer  substantially  the  en- 
tire interest  In  the  patent;  but  it  does  au- 
thorize him  to  grant  nonexclusive  licenses 
U  manufacture  and  selL     Union  Switch  & 


Signal  Co.  T.  Johnson  R.  Signal  Go.  (IT.  S.) 
61  Fed.  940,  943,  10  C.  G.  A.  176;  Johnsom 
R.  Signal  Go.  v.  Union  Switch  &  Signal  Co, 
(U.  S.)  69  Fed.  20,  28. 

As  unf  oldlns. 

The  word  "developed,^  as  nsed  In  an 
indictment  alleging  that  it  had  been  "de- 
veloped" before  the  grand  Jury,  which  was 
investigating  a  charge  of  bribery,  that  mon- 
ey had  been  deposited,  and  that  it  became 
material  to  the  issue  to  ascertain  defendant's 
knowledge  of  such  money,  and  the  purposes 
for  which  it  was  to  be  used,  did  not  signify 
that  the  fact  of  the  bribery  was  so  fully  de- 
termined that  it  would  not  take  testimony  to 
establish  it  before  a  petit  Jury.  On  the  con- 
trary, the  word  itself,  in  the  connection  in 
which  it  is  used,  signifies  an  unfolding  of 
the  crime.  State  y.  Faulkner,  75  S.  W.  116^ 
126,  176  Mo.  546. 

DEVIATION. 

See  "Golorable  Deviation." 

"Deviation,"  as  used  in  St  8  &  9  Vict, 
c.  20,  §  8»  authorizing  a  railroad  company 
to  deviate  in  taking  lands  for  100  yards 
from  its  line,  as  shown  on  certain  plans,  Is  to 
be  taken  with  reference  to  the  line  of  rail- 
way only;  that  is,  the  line  of  railway  ac- 
tually laid  down  shall  not  deviate  more  than 
100  yards  from  the  line  laid  down  and  de- 
lineated in  the  parliamentary  plans.  Doe  v. 
North  Staffordshire  R.  Go.,  16  Q.  B.  526,  537. 

"Alterations,  deviations,  or  additions,'* 
within  the  meaning  of  a  building  contract 
expressly  providing  for  alterations,  devia- 
tions, or  additions,  and  the  payment  for 
them,  include  extra  work  on  the  building; ' 
and  therefore  an  order  payable  out  of  the 
amount  due  on  the  builder's  contract  includes 
the  sum  due  for  such  extra  work.  Dunn  v. 
Stokern,  3  Ati.  849,  350,  43  N.  J.  Eq.  a6 
Stew.)  401. 

DEVIATION  (la  Marine  Inanranoe). 

Deviation,  in  marine  insurance,  is  a  vol- 
untary departure  from  the  usual  course  of  the 
voyage,  which  departure  is  not  necessary  or 
excusable.  It  would  seem  that  the  only  rea- 
son why  leaving  a  course  of  a  voyage  can  be 
excused  is  its  proceeding  from  some  hazard 
Insured  against,  or  from  a  reasonable  appre- 
hension of  encountering  peril.  Robinson  v. 
Marine  Ins.  Go.  (N.  Y.)  2  Johns.  89,  95;  Hos- 
tetter  v.  Park,  11  Sup.  Gt  1,  4,  137  U.  S.  30, 
34  L.  Ed.  568.  It  is  a  deviation,  and  from 
that  time  the  policy  is  at  an  end,  and  the 
insurer  is  discharged  from  all  subsequent  re- 
sponsibility. The  Hability  of  the  Insurer 
ceases  from  the  commencement  of  the  devia- 
tion. It  is  not  a  deviation  which  will  dis- 
charge the  underwriters  where  the  ship  la 
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taken  from  her  direct  course  by  an  honest  i 
mistake  of  the  master.  Brazier  y.  Clap,  5 
Mass.  1,  9.  Reade  v.  Commercial  Ins.  Co. 
(N.  T.)  8  Johns.  852,  858,  3  Am.  Dec.  495.  A 
''deTiatlon  in  a  voyage,''  sufficient  to  avoid 
a  marina  policy,  means  any  departure  from  j 
the  usual  course  of  a  voyage,  or  stopping  at 
any  place,  even  in  the  course  of  the  voyage^ 
which  is  not  permitted  by  the  policy,  unless 
it  takes  place  for  some  justifiable  cause,  such 
as  to  repair,  obtain  necessary  refreslmients, 
avoid  an  enemy,  or  the  like.  Coles  v.  Marine 
Ina  Co.  (U.  S.)  6  Fed.  Cas.  65,  66;  Thatcher 
T.  McCuUoh  (U.  S.)  28  Fed.  Cas.  891,  898; 
Hostetter  v.  Gray  (U.  S.)  11  Fed.  179,  181; 
Bond  V.  The  Cora  (U.  S.)  8  Fed.  Cas.  838; 
Riggin  V.  Patapsco  Ins.  Co.  (Md.)  7  Har.  & 
J.  279, 288, 16  Am.  Dec  302;  Murden  v.  South 
Carolina  Ins.  Co.  (S.  C.)  1  Mill,  Const.  200, 
211;  Lawrence  v.  Ocean  Ins.  Co.  (N.  Y.)  11 
Johns.  241,  266. 

Strictly  speaking,  a  "deviation"  original- 
ly meant  only  a  departure  from  the  course 
•f  the  voyage,  but  now  it  is  always  under- 
stood in  the  sense  of  a  material  departure 
from  or  change  in  the  risk  insured  against, 
without  Just  cause.  Wilkins  v.  Tobacco  Ins. 
Co.,  30  Ohio  St  817,  341,  27  Am.  Rep.  455. 

Deviation  is  a  departure  from  the  course 
of  a  voyage  insured,  or  an  unreasonable  de- 
lay in  pursuing  the  voyage,  or  the  commence- 
ment of  an  entirely  different  voyage.  Civ. 
Code  Cal.  1903,  8  2694;  Rev.  Codes  N.  D. 
1899,  I  4561;  Civ.  Code  S.  D.  1903,  |  1907; 
Post  V.  Phoenix  Ins.  Co.  (N.  Y.)  10  Johns.  79, 
83. 

Deviation  is  the  increasing  or  varying  of 
the  risk  insured  against,  without  necessity  or 
reasonable  cause.  The  term  is  not  limited 
merely  to  an  increased  risk  by  the  vessel  go- 
ing out  of  her  course,  but  may  be  any  neglect 
or  procedure  on  her  part  which  tends  to  in- 
crease the  risk.  Bell  v.  Western  Marine  & 
Fire  Ina  Co.  (La.)  5  Rob.  423,  445,  89  Am. 
Dec.  542. 

A  deviation  is  a  varying  from  the  route 
insured  against,  without  necessity  or  Just 
cause,  after  the  risk  has  begun;  and  the 
effect  of  a  deviation  is  to  discharge  the  un- 
derwriters, whether  the  risk  is  enhanced  or 
not.  It  is  not  confined  to  a  departure  from 
or  going  out  of  the  direct  or  usual  course  of 
the  voyage,  but  it  comprehends  unusual  or 
unnecessary  delay,  or  any  act  of  the  assured 
or  his  agents  which,  without  necessity  or 
Just  cause,  incurs  or  changes  the  risks  in- 
cluded in  the  voyage.  Audenreid  v.  Mercan- 
tile Mut  Ins.  Co.,  60  N.  Y.  482,  484,  19  Am. 
Rep.  204. 

"A  deviation  of  a  vessel  is  not  merely 
the  unnecessary  going  out  of  the  track  or 
course  usually  taken,  but  it  is  also  a  de- 
parture from  either  the  express  or  implied 
terms  of  the  contract  It  needs  not  much 
reasoning  or  discussion  to  show  that  delays 


for  saving  of  ships,  goods  or  mariners,  pro- 
ducing uncommon  risk,  cannot  be  legal  ex- 
cuses on  the  part  of  the  insured  in  policies 
of  insurance  which  are  void  for  any  devia- 
tion; such  delays  being  breaches  of  the  im- 
plied terms  of  the  contract,  by  exposing  to 
hazards  not  originally  counted  on,  foreseen, 
or  in  the  contemplation  of  the  parties.  Ships 
cruising  after  prizes  incur  deviation.  All 
excuses  for  leaving  the  course  or  delays  must 
be  from  necessity,  and  not  with  a  view  to 
lucrative  objects.  Putting  into  port  by  stress 
of  weather,  to  stop  a  leak,  obtain  provisions, 
etc.;  going  out  of  the  track  to  avoid  an 
enemy,  for  convoys  or  other  purposes,  for 
the  safety  of  the  ship  or  goods — being  ben- 
eficial to  the  insurers,  are  Justifiable."  War- 
der V.  La  Belle  Creole  (D.  S.)  29  Fed.  Cas. 
215,  217. 

A  master  of  a  vessel  is  guilty  of  devia- 
tion, so  as  to  render  a  carrier  liable  for  dam- 
ages sustained  even  in  an  inevitable  accident 
or  by  the  perils  of  the  sea,  when,  without 
reasonable  anxiety,  either  physical  or  moral, 
he  departs  from  the  usual  route  of  vessels 
between  the  ports  between  which  his  vessel 
is  plying,  and  thereby  encounters  the  danger 
resulting  in  the  loss.  And  such  facts  being 
given,  the  question  as  to  whether  there  was 
a  deviation  or  not  is  a  question  of  law,  and 
proper  to  be  determined  by  the  court  Ac- 
cordingly, where  a  vessel  on  a  voyage  for 
which  the  usual  track  was  through  Long  Is- 
land Sound  took  the  outer  course,  and  the 
only  excuse  therefor  was  that  the  ice  was  not 
yet  all  out  of  Long  Island  Sound,  and  peril 
of  thieves  in  the  harbor  of  New  York  com- 
pelled him  to  start  on  the  voyage  while  such 
obstruction  still  continued,  such  change  from 
the  usual  track  constituted  a  deviation,  and 
rendered  the  carrier  liable  for  damages  sus- 
tained in  a  storm  encountered  by  reason  of 
such  change.  Crosby  v.  Fitch,  12  Conn.  410, 
420,  31  Am.  Dec.  745.      • 

To  establish  a  ''deviation,"  as  the  term  is 
understood  in  the  law  of  marine  Insurance, 
the  fact  must  appear  that  the  risks  insured 
against  were  increased  or  varied  without 
necessary  or  reasonable  cause.  When  the 
fact  whether  the  risk  was  increased  or  al- 
tered depends  on  a  variety  of  circumstances 
peculiar  to  the  pursuit  in  which  the  vessei 
was  engaged,  and  the  evidence  is  not  de- 
cisive to  prove  the  fact,  the  decision  of  the 
question  belongs  to  the  Jury.  Child  v.  Sun 
Mut  Ins.  Co.,  5  N.  Y.  Super.  Ct  (3  Sandf.) 
26,  4a 

A  deviation  is  a  voluntary  departure 
from  the  vessel's  course,  without  necessary 
or  reasonable  cause.  There  is  no  rule  of  ad- 
miralty law  that  the  departure  of  a  ship 
from  her  course,  when  required  to  procure 
necessary  treatment  for  a  sick  or  injured 
seaman,  invalidates  her  insurance  on  the  voy- 
age, or  that  on  her  cargo.  The  Irotiuois  (U. 
S.)  118  Fed.  1003,  1005,  55  C.  C.  A.  497. 
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A  "deviation,"  within  the  meaning  of  the 
term  as  used  in  marine  insurance  policies, 
which  is  a  defense  against  loss,  etc,  la  a 
voluntary  and  inexcusable  departure  from 
the  usual  course;  the  question  whether  such 
d^arture  amounts  to  a  deylation  to  be  de- 
termined as  a  question  of  fact  from  the  mo- 
tive, consequences,  and  circumstances  of  the 
act  Thebaud  v.  Great  Western  Ins.  Co.,  50 
N.  B.  284,  286.  155  N.  Y.  510. 

The  word  "deviation,"  when  isolated, 
means  a  departure,  reasonable  or  unreason- 
able, with  or  without  necessity.  The  words 
'*with  liberty  to  make  deviation,"  in  a  bill 
of  lading,  give  the  carrier  the  right  to  make 
only  such  departures  from  the  voyage  as 
are  necessary  and  reasonable.  When  used 
in  a  contract  of  marine  insurance,  the  word 
"deviation"  Includes  only  unnecessary  and 
unreasonable  departures  from  the  voyage. 
Swift  &  Co.  V.  Furness,  Withy  &  Co.  (U.  S.) 
87  Fed.  345.  34a 

The  elementary  writers  define  a  devia- 
tion to  be  any  unnecessary  or  unezcused 
departure  from  the  usual  course  or  general 
mode  of  carrying  on  the  yoyage.  Hence, 
until  the  voyage  commences,  there  can  be 
no  deviation  from  the  usual  course  of  the 
voyage.  Fernandei  y.  Great  Western  Ins. 
Co.,  26  N.  Y.  Super.  Ct  (3  Rob.)  457,  475. 

Nothing  which  conforms  to  the  usual 
voyage  of  a  vessel  can  be  held  a  deviation. 
Donnell  v.  Amoskeag  Mfg.  Co.  (U.  8.)  118 
Fed.  10, 13,  55  C.  C.  A.  17a 

AToldlns  oapture. 

A  departure  from  the  usual  course  of  a 
voyage  in  order  to  avoid  capture  by  an  ene- 
my's vessel  of  war  would  not  amount  to  a 
deviation.  Post  v.  Phoenix  Ins.  Co.  (N.  Y.) 
10  Johns.  79,  83. 

A  digression  from  the  course  of  the  voy- 
age to  avoid  an  imminent  peril  of  capture  or 
other  disaster,  necessarily  resulting  in  the 
entire  loss  of  the  ship  or  cargo,  is  not  a  de- 
viation. Rlggln  V.  Patapsco  Ins.  Co.  (Md.) 
7  Har.  &  J.  279,  288,  16  Am.  Dec.  302. 

Oapturins  of  prise. 

The  term  "deviation,"  in  the  law  of  ma- 
rine Insurance,  when  applied  to  a  purely 
mercantile  adventure.  Includes  the  capturing 
of  a  prize  by  the  insured  vessel,  although 
the  least  possible  time  is  spent  in  taking 
possession  of  it  and  exchanging  crews.  Wig- 
gin  v.  Amory,  13  Mass.  118»  126. 

Oompiilsory  deylation. 

Where  a  vessel  was  by  compulsion  forced 
from  the  direct  course  of  her  voyage,  there 
was  not  a  deviation.  Savage  v.  Pleasants, 
(Pa.)  5  Bin.  408,  417,  6  Am.  Dec.  424. 

There  is  no  deviation  of  a  vessel  when 
8h#  la  driven  out  of  her  course  by  currents. 


Patapsco  Ins.  Co.  v.  Coulter,  28  U.  S.  (3  Pet.) 
222,  231,  7  L.  Ed.  659. 

Delay. 

''Deylation,"  tai  marine  Insurance  law. 
means  any  departure  from,  or  unnecessary 
delay  in,  the  course  of  a  voyage,  whetber 
at  sea  or  in  port  Coffin  v.  Newburyport  Ma- 
rine Ins.  Co.,  9  Mass.  436,  447. 

The  term  "deviation,"  In  the  law  of 
marine  insurance,  includes  every  unreason- 
able or  inexcusable  delay  in  commencing  or 
prosecuting  a  voyage,  whether  the  delay  be 
in  some  port  or  upon  the  high  seas.  Arnold 
v.  Pacific  Mut.  Ins.  Co.,  78  N.  Y.  7,  16. 

In  marine  insurance  the  sole  ground  upon 
which  a  deviation  discharges  the  underwriter 
is  that  it  varies  the  risk,  and,  as  it  Is  eyi- 
dent  that  the  risk  may  be  as  much  varied  by 
a  delay  in  commencing  or  prosecuting  the 
voyage  as  a  divergence  from  its  prescribed 
course,  it  follows  that  such  delay,  if  unrea- 
sonable or  Inexcused,  will  discharge  the  un- 
derwriter. Augusta  Ins.  &  Banking  Co.  y. 
Abbott,  12  Md.  348,  37& 

Esporare  of  soods. 

Deviation  is  any  change  or  varying  of 
the  risk  without  necessity  or  Just  cause  by 
which  the  risk  is  enhanced.  It  means  yol- 
untary  acts  or  acts  of  neglect  not  arising 
from  necessity  or  just  cause,  and  If  It  does 
not  come  within  this  exception  It  Is  wholly 
immaterial  with  what  motive  the  act  which 
is  a  deviation  or  a  departure  Is  done;  for 
if,  after  the  risk  is  assumed,  the  risk  Is  en- 
hanced or  varied,  the  deylation  discharges 
the  policy.  The  exposure  of  goods  in  a  great- 
er degree  to  the  perils  of  the  sea  by  stowing 
them  on  the  deck  is  an  enhancement  of  the 
risk  and  a  deviation  which  will  discharge  the 
policy.  Atkinson  v.  Great  Western  Ins.  Co. 
(N.  Y.)  4  Daly,  1,  21. 

Bayii&s  of  life. 

For  a  vessel  to  go  out  of  her  course  to 
save  the  life  of  a  man  will  not  be  considered 
a  deviation.  Bond  v.  The  Cora  (U.  S.)  8  Fed. 
Cas.  838. 

Btoppinc  at  port. 

It  is  not  a  deviation  for  a  vessel  to  touch 
and  stay  at  a  port  out  of  the  course  of  the 
voyage,  if  such  departure  is  within  the  usage 
of  the  trade,  and  is  within  the  purposes  and 
for  the  objects  authorized  by  the  usage. 
Bentaloe  v.  Pratt  (U.  S.)  3  Fed.  Cas.  241,  242; 
Hostetter  y.  Park,  11  Sup.  Ct  1,  4,  137  U. 
S.  30,  34  L.  Ed.  568  (citing  Coffin  v.  New- 
buryport Marine  Ins.  Co.,  9  Mass.  436,  437; 
Bulkley  v.  Protection  Ins.  Co.  [U.  S.]  4  Fed. 
Cas.  614,  617;  Ollyer  y.  Maryland  Ins.  Co., 
11  U.  S.  [7  Cranch]  487,  491,  8  L.  Bd.  414; 
Columbian  Ins.  Co.  v.  Catlett,  26  U.  S.  [12 
Wheat.]  383,  387,  6  L.  Ed.  664;  Oracle  v. 
Marine  Ins.  Co.  of  Baltimore,  12  U.  S.  [8 


DEVIATION 


2045 


DEVICE 


Cranch]  75,  83,  3  L.  Ed.  4d2;  Child  ▼.  Sun 
Mut  Ins.  Co.,  5  N.  Y.  Super.  Ct.  [3  Sandf.] 
26;  Lockett  v.  Merchants'  Ina.  Co.  [La.]  10 
Bob.  339;  Vallance  ▼.  Dewar,  1  Camp.  603; 
Ougier  ▼.  Jennings,  Id.  505;  Kingston  y. 
Knibbs,  Id.  508;  Moxon  v.  Atkins,  3  Camp. 
200;  Salvador  ▼.  Hopkins,-  3  Burrows,  1707). 
A  departure  from  a  direct  route  between  two 
different  ports  which  was  in  accordance  with 
the  usual  course  of  trade  would  not  amount 
to  a  deviatioa  Thatcher  v.  McCulloh  (U.  S.) 
23  Fed.  Cas.  891,  893;  Hostetter  ▼.  Gray  (U. 
S.)  11  Fed.  179,  181  (citing  Bentalve  v.  Pratt 
[U.  S.]  3  Fed.  Cas.  241,  242).  The  term  "de- 
Yiation,"  as  used  in  marine  insurance  to  des- 
ignate a  departure  of  a  ship  from  her  course, 
and  which  will  avoid  the  policy,  does  not  in- 
clude the  customary  departure  from  the  di- 
rect course  to  an  intermediate  port,  as  devia- 
tion must  be  construed  according  to  usage. 
Bond  V.  Qonsales,  2  Salk.  445. 

The  term  "deviation,"  as  used  in  the  law 
of  marine  insurance,  includes  a  turning  aside 
of  a  vessel  from  her  course  for  the  purpose 
of  stopping  at  a  certain  port  for  any  purpose 
not  connected  with  the  voyage,  though  the 
policy  authorizes  the  vessel  to  stop  at  such 
port  for  any  purpose  without  such  stopping 
being  considered  a  deviation.  Solly  v.  Whit- 
more,  5  Bam.  &  Aid.  45,  46. 

A  policy  of  marine  insurance  on  a  vessel, 
between  two  ports,  which  authorizes  the  ves- 
sel to  stop  at  certain  islands,  and  to  dis- 
cbarge, exchange,  and  take  on  board  the 
whole  or  any  part  of  any  cargo  at  such 
places,  without  being  a  deviation,  does  not 
include  a  stopping  at  such  islands  for  pur- 
poses wholly  unconnected  with  the  voyage, 
but  such  stopping  is  a  deviation  sufficient 
to  avoid  the  policy.  Hammond  v.  Held,  4 
Barn.  &  Aid.  72. 

Undisclosed  limitation  of  mastox's  dis- 
ereticm. 

The  term  "deviation,"  as  used  In  the 
law  of  marine  insurance,  includes  a  limita- 
tion on  the  discretion  of  the  master  in  mak- 
ing a  voyage,  which  requires  him  to  go  by 
one  only  of  several  courses,  which  limitation 
is  not  disclosed  to  the  insurers.  Middlewood 
T.  Blakes,  7  Term  B.  162,  167. 

DEVICE. 

See  "Gambling  or  Gaming  Device.** 

Webster  defines  "device"  as  a  synonym 
of  "contrivance,"  which  is  also  defined  as  a 
thing  contrived,  invented,  or  planned;  and 
anything,  therefore,  which  was  constructed, 
planned,  or  contrived  for  the  purpose  of 
gaming  or  amusement,  is  within  the  statute, 
and  prohibited.  State  v.  Blackstone,  22  S. 
W.  370.  371,  115  Mo.  424. 

"Device'*  is  defined  as  that  which  Is  de- 
mised or  formed  by  design;  a  contrivance;  a 


project;  a  scheme  to  deceive;  a  stratagem  or 
an  artifice.  State  y.  Smith,  85  N.  W.  12,  18, 
82  Minn.  342. 

The  use  of  the  word  "device"  in  a  state- 
ment by  a  witness  that  the  sale  of  brandled 
cherries  is  a  mere  device  to  evade  the  law 
makes  the  statement  a  mere  conclusion,  and 
the  rejection  of  such  evidence  is  proper.  Pet- 
teway  v.  State,  35  S.  W.  646,  36  Tex.  Cr.  R. 
97. 

"Device,"  as  used  In  an  ordinance  pro- 
hibiting saloon  keepers  from  permitting  at  or 
in  or  about  the  doors,  windows,  openings, 
or  in  the  interior  of  their  saloons  any  blind, 
screen,  painted  or  frosted  glass,  shade,  cur- 
tain, or  "other  device,"  does  not  Include  a 
permanent  board  partition  between  the  dif- 
ferent rooms  of  a  building  used  for  a  saloon. 
Shultz  V.  Cambridge,  38  Ohio  St.  659. 

"Means  or  device,"  in  the  statute  making 
it  criminal  for  any  person  to  obtain  or  at- 
tempt to  obtain  any  money  or  property  by 
means  of  the  use  of  any  bogus  checks,  or 
by  any  means  or  device  commonly  called  a 
"confidence  game,"  was  construed  to  mean 
any  means  or  device  which  is  the  direct  or 
proximate  cause  of  obtaining  the  money  or 
property,  and  the  statute  does  not  extend  to 
cases  of  property  or  money  obtained  on  the 
belief  of  the  ability  or  disposition  of  the 
defendant  to  pay.  Pierce  v.  People,  81  111. 
98,  102. 

Within  a  holding  that  an  injunction 
against  combinations  and  conspiracies  formed 
with  the  intent  and  object  of  crippling  the 
property  and  embarrassing  the  operation  of 
a  railroad,  and  holding  that  such  injunction 
did  not  embrace  the  case  of  employes  who^ 
being  dissatisfied  with  the  proposed  reduc- 
tion of  their  wages,  merely  withdrew  on  that 
account  from  the  service  of  the  receivers,  us- 
ing neither  force,  threats,  persecution,  or 
Intimidation  toward  employ^  who  did  not 
Join  them,  nor  any  device  to  molest,  hinder, 
alarm,  etc.,  others  who  desire  to  take  their 
places,  the  word  "device"  is  applicable  to 
cases  in  which  it  appears  that  the  parties 
belonging  to  a  labor  organization  displayed 
and  maintained  certain  banners  in  front  of 
the  place  of  business  for  the  purpose  of  de- 
terring workmen  from  remaining  in  or  enter- 
ing the  service.  Arthur  v.  Oakes  (U.  S.)  63 
Fed.  310,  320, 11  0.  C.  A.  209,  25  L.  R.  A.  414. 

Under  Pub.  Acts  1895,  Act  No.  200,  9 
2,  providing  that  it  shall  not  be  lawful  for 
any  person  to  use  certain  specified  fishing 
apparatus  or  any  device  of  any  kind  for  tak- 
ing fish,  "device"  is  broad  enough  to  cover 
hook  and  line,  but,  in  connection  with  the 
other  words  of  the  section,  will  be  construed 
to  mean  device  of  like  kind.  In  re  Yell,  65 
N.  W.  97,  107  Mich.  228. 

The  expression   "device  for  transporta-^  * 
tion,"  as  used  in  Act  June  7,  1879,  imposing 
a  tax  on  every  company  leasing  to  or  from 
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another  corporation,  company,  or  limited 
partnership  any  device  for  the  transportation 
Qf  freight  or  passengers,  includes  palace  cars 
and  sleeping  cars,  as  the  primary  pmpose  of 
such  cars  is  the  transportation  of  passengers. 
Pullman's  Palace  Car  Co.  t.  Commonwealth, 
107  Pa.  148,  150. 

As  disttnintislili&K  mark  im  ballot. 

"It  is  true,  'device'  sometimes  means 
an  emblem  or  pictorial  representation,  though 
in  the  Bible  and  by  Shakespeare  it  is  almost 
always  used  in  the  sense  of  'contrivance,' 
*plan,'  or  'trick.'  But  these  are  all  secondary 
or  derivative  meanings.  Webster  tells  us  that 
the  word  comes  'from  the  Latin  "dividire,** 
— ^to  separate;  to  distinguish.'  This  is  Its 
primary  signification,  and  is  that  Intended  by 
its  use  in  Code,  S§  2C87,  2689,  providing  that 
ballots  shall  be  without  device,  and  that  any 
ballot  having  a  device  on  it  shall  be  void. 
The  letters  'O.K.,'  written  or  printed  on  the 
outside  of  the  ballots,  would  serve  as  fully 
to  destroy  the  secrecy  of  the  ballot,  and  give 
opportunity  for  intimidation  of  the  voter,  as 
if  a  cotton  bail  or  an  arm  and  hammer  were 
imprinted  there.  In  either  case  they  fall 
within  the  denunciation  of  the  statute.  In  the 
purview  of  which  the  word  'device'  means 
comply  a  distinguishing  mark."  Baxter  v. 
Ellis,  15  S.  E.  938,  939,  111  N.  C.  124,  17  L. 
B.  A.  882. 

In  Code  1880,  |  137,  which  excludes  any 
device  or  mark  by  which  one  ticket  In  an 
election  may  be  known  or  distinguished  from 
another,  "device"  should  be  construed  to  in- 
clude a  dotted  line  across  the  face  of  the 
ticket  which  distinguishes  It  from  other  tick- 
ets.   Steele  v.  Calhoun,  61  Miss.  556,  563. 

In  the  statute  prescribing  the  form  of 
election  tickets,  and  prohibiting  the  printing 
of  any  device  thereon,  by  the  word  "devise" 
the  statute  evidently  intended  some  figure, 
mark,  ornament,  emblem,  or  cipher  which 
would  distinguish  the  ticket  from  other  tick- 
ets cast  in  the  election.  It  intended  to  se- 
cure the  secrecy  of  the  ballot,  and  to  pre- 
serve the  voter  from  undue  infiuence  or  re- 
straint in  exercising  the  right  of  suffrage. 
The  statute  is  not  violated  by  printing  on 
such  tickets,  voted  at  a  general  election  at 
which  presidential  electors  are  chosen,  the 
names  of  popular  candidates  for  president 
and  vice-president,  and  the  counties  in  which 
presidential  electors  reside.  Owens  v.  State, 
64  Tex.  500,  509. 

The  use  of  stickers  or  pasters  with  the 
name  of  a  candidate  printed  thereon,  and 
pasted  on  the  face  of  a  ballot,  over  the 
printed  name  of  an  opponent,  is  not  a  cut  or 
device,  within  Gen.  St.  c.  1,  §  82,  prohibiting 
the  use  of  any  ballot  containing  a  cut  or 
.  device  on  its  face  or  back  to  distinguish  it 
from  other  ballots.  Quinn  v.  Markoe.  85  N. 
W.  263,  264^  87  Minn.  439. 


'•Device,"  as  used  in  Rev.  St  art.  1694, 
requiring  the  rejection  of  ballots  which  have 
any  picture,  sign,  device,  or  stamp  mark  on 
them,  does  not  include  a  person's  name. 
Hanscom  v.  Stat^  81  S.  W.  647,  549,  10  Tex. 
Civ.  App.  688. 

The  phrase  'Impression,  device,  color,  or 
thing,"  within  the  meaning  of  Pol.  Code.  %i 
1206,  1207,  providing  that  when  any  ballot 
bears  upon  it  any  impression,  device,  color, 
or  thing  designed  to  distinguish  such  ballot 
from  other  ballots,  It  shall  be  rejected,  "when 
construed  with  the  phrase  ''designed  to  dis- 
tinguish such  ballots,"  is  to  be  taken  to  mean 
an  impression,  device,  color,  or  thing  express- 
ly designed  as  a  means  of  designating  the 
ballot,  and  does  not  include  a  mere  discolora- 
tion appearing  on  a  ballot,  which  is  not  de- 
signed, but  resulting  from  the  use  of  Ink  by 
the  elector  in  scratching  his  ballot.  Wymaji 
V.  Lemon,  51  Cal.  278,  274. 

As  applyins  to  shape  of  ballot* 

••Device,"  as  used  in  Act  1879,  prohibit- 
ing a  device  from  being  printed  or  being 
made  in  any  manner  on  election  ballots  by 
which  one  may  be  known  or  distinguished 
from  another,  means  a  figure,  mark,  or  orna- 
ment of  a  similar  character  with  the  pictures;, 
signs,  etc.,  enumerated  In  the  same  connec- 
tion, and  placed  on  the  ticket  In  the  same 
manner — that  Is.  printed,  engraved,  stamp- 
ed, or  otherwise  placed  thereon — and  does 
not  mean  the  giving  of  the  tickets  a  diamond 
shape.  State  v.  Phillips,  63  Tex.  890,  893,  51 
Am.  Rep.  646. 

Snbstitate  distinsnished* 

.In  Code  1876,  §  4207,  providing  for  the 
punishment  of  one  playing  at  a  game  of 
cards  or  dice,  or  some  device  or  substitute 
for  cards  or  dice,  at  a  tavern,  public  house, 
highway,  or  some  other  public  place,  "de- 
vice" means  that  which  is  devised  or  formed 
by  design — a  contrivance  or  invention — ^and 
is  not  synonymous  with  "substitute,"  which 
means  that  which  is  put  in  the  place  of  an- 
other thing,  or  used  instead  of  something 
else.  As  used  In  the  statute,  ••device"  seems 
to  have  a  somewhat  more  narrow  meaning 
than  "substitute."  "Substitute"  would  em- 
brace whatever  might  be  used  in  place  of 
cards  or  dice,  whether  designed  or  invented 
for  that  purpose  or  not  Henderson  v.  States 
59  Ala.  89,  90. 

DEVICE  BY  WAY  OF  8EAI., 

The  term  "device  by  way  of  seal,"  as 
used  in  a  statute  declaring  that  instruments 
entitled  to  record  must  be  executed  with  a 
device  by  way  of  a  seal,  is  sufficiently  satis- 
fied to  entitle  an  Instrument  to  record  where 
the  word  "Seal"  Is  written  in  the  place 
where  the  seal  would  have  been  affixed. 
Cochran  v.  Stewart.  69  N.  W.  543,  544^  57 
Minn.  499. 
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DEVIL 

"Deyil"  !■  the  name  flyen  to  a  macbine 
used  for  deaniog  cotton.  Whitnay  t.  Gar- 
ter (U.  8.)  29  Fed.  Caa.  lOTQ,  1071. 


DEVILING. 

**DeyilUig,"  aa  used  by  a  witness  In  a 
prosecation  for  murder,  stating  that  the  de- 
fendants were  deviling  the  deceased,  was  ex- 
plained to  mean  such  acts  as  taking  his  cap 
from  the  deceased,  placing  their  hands  on  his 
person,  threatening  to  pot  him  in  the  lock- 
up, and  raising  the  foot  as  if  to  strike  him,  so 
as  to  drive  him  into  a  store  for  protection, 
etc.  State  v.  Jimmerson,  24  S.  B.  494.  118  N. 
a  1178. 


DEVISABLE. 

The  words  "devisaW^  and  "descendi- 
ble" are  convertible  terms,  so  that,  where  a 
contingent  remainder  is  descendible,  it  is  al- 
so devisable.  Collins  v.  Smith,  81  S.  B.  449, 
451,  105  Oa.  525;  Yarick  v.  Jackson  (N.  Y.)  2 
Wend.  166,  183,  19  Am.  Dec.  671. 


DEVISE. 

See  "Beneficial  Devise";  ••Executory  De- 
vise"; •'General  Devise";  "Lapsed  De- 
vise"; "Void  Devise." 

Charitable  devise,  see  •'Charity." 

A  devise  is  the  direction  of  a  testator  of 
sound  mind  as  to  the  disposition  of  his  prop- 
erty after  death.  Jenkins  v.  Tobln,  81  Ark. 
800.300. 

A  win  making  a  specific  devise  of  tes- 
tator's property,  directing  all  the  rest  of  his 
property,  both  real  and  personal,  to  be  given 
to  his  wife,  and  directing  and  empowering 
his  executors  to  sell  all  the  real  estate  not 
devised  therein,  means  ••specifically  devised." 
Provost's  Bx'r  v.  Provost,  27  N.  J.  Bq.  (12  C. 
Eu  Green)  296,  297. 

Rev.  St.  §  2068,  provides  that  a  grant  or 
devise  made  to  two  or  more  persons,  except 
as  provided  for  in  the  following  section,  shall 
be  construed  to  create  estates  in  common, 
not  of  Joint  tenancy,  unless  expressly  declar- 
ed to  be  in  Joint  tenancy.  Rev.  St  S  2069, 
provides  that  the  preceding  section  shall  not 
apply  to  mortgages  or  to  devises  or  grants 
made  in  trust,  or  made  to  executors  or  to  hus- 
band and  wife.  It  was  held  that  a  mutual 
benefit  insurance  certificate  payable  to  the 
wife  and  daughter  is  in  effect  a  devise,  and 
thus  includes  a  Joint  tenancy.  Farr  v.  Trus- 
tees of  Grand  Lodge  A.  O.  U.  W.,  53  N.  W. 
738,  740,  83  Wis.  446,  18  L.  B.  A.  249,  8G  Am. 
Rep.  73. 


Bequeatk  or  kaqnest  sjmoBjBtavsb 

See,  also,  ••Bequeath." 

The  term  "devise"  is  the  proper  term  to 
be  used  in  a  will  to  denote  a  gift  of  real 
property,  but,  where  the  context  shows  that 
it  is  used  by  the  testator  in  a  different  sense, 
it  will  be  construed  as  sufficient  to  pass  per- 
sonal property,  and  to  be  synonymous  with 
••bequeath."  Borgner  v.  Brown,  33  N.  B.  92, 
94,  133  Ind,  891;  Oothout  v.  Rogers,  15  N.  Y. 
Supp.  120,  122,  59  Hun,  97;  Cramer  v.  Cra- 
mer, 71  N.  Y.  Supp.  60,  61,  35  Misc.  Rep.  17; 
KUber  v.  BiDler,  10  N.  Y.  Supp.  375,  57  Hun, 
14;  Rountree  v.  Pursell,  39  N.  a  747.  749,  11 
Ind.  App.  522;  Wyman  v.  Woodbury,  33  N. 
Y.  Supp.  217,  220,  86  Hun,  277;  McCorkle  v. 
Sherrlll,  41  N.  C.  173,  176;  Pfuelb's  Estate 
(Cal.)  1  Myr.  Prob.  Rep.  38,  89. 

Although  the  word  ••devise"  is  more  spe- 
cially appropriated  to  a  gift  of  land,  the 
terms  **bequest"  and  ••devise"  are  used  In- 
differently, and  legatees  may  take  under  a 
devise  of  land  if  the  context  of  the  will 
shows  that  such  was  the  testator's  intention. 
Ladd  V.  Harvey,  21  N.  H.  514,  528. 

In  the  construction  of  statutes  the  words 
"bequeath"  and  ••devise"  shall  be  held  to 
mean  the  same  thing.    Ky.  St.  1903,  S  467. 

Within  laws  creating  a  charitable  cor- 
poration, and  authorizing  it  to  take  property 
by  devise,  and  an  act  providing  that  devises 
or  bequests  to  a  charitable  corporation  shall 
be  void  unless  the  will  was  executed  two 
months  before  testator's  death,  the  word  ••de- 
vise" Includes  bequests,  and  personalty  could 
not  be  taken  under  a  will  made  within  the 
time  specified.  People's  Trust  Co.  v.  Smith, 
31  N.  Y.  Supp.  519,  522,  82  Hun,  494. 

In  Gen.  St  §  3481,  authorizing  testators 
to  devise  all  their  estate  In  lands,  tenements, 
hereditaments,  annuities,  or  rents  charged 
on  or  Issuing  out  of  them,  or  goods  and  chat- 
tels and  personal  estate  of  every  description 
whatsoever,  by  will  and  testament,  the  word 
••devise"  was  not  used  in  its  technical  and 
legal  sense,  which  Is  limited  to  gifts  of  real 
estate  or  real  chattels,  but  was  used  by  the 
legislators  to  apply  to  gifts  of  both  real  and 
personal  estate.  Logan  v.  Logan,  17  Pac.  99, 
101,  11  Cblo.  44. 

In  an  act  giving  a  widow  an  election  to 
renounce  the  benefit  of  a  devise  and  bequest, 
and  take  dower  in  the  lands  and  her  share 
of  the  personal  estate,  ••devise"  is  a  contro- 
vertible term  with  ••bequest,"  and  will  in- 
clude either  a  gift  by  will  of  land  or  of  per- 
sonal property.  Bvans  v.  Price,  8  N.  B.  854, 
857,  118  111.  593. 

As  used  in  Act  April  18,  1843,  subject- 
ing ••all  legacies  given  and  lands  devised" 
to  any  person  to  attachment  and  levy,  the 
terms  ••legacies  given"  and  ••lands  devised" 
are  artistic  phrases  meaning  different  things, 
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and  neither  Includes  the  other,  so  that  an  In- 
terest in  goods  and  chattels  is  different  from 
an  Interest  in  lands.  Appeal  of  Roth,  94  Pa. 
180,  191. 

The  fact  that  there  was  originally  no 
testamentary  power  over  land,  so  that  a  will 
or  testament  was  confined  to  a  disposition 
of  personal  estate,  seems  to  have  given  rise 
to  the  term  "devise,"  which  was  considered 
as  more  in  the  nature  of  a  conveyance  than 
of  a  testament,  and  hence  was  termed  a  "de- 
vise," meaning  primarily  a  dividing  or  divi- 
sion; a  devise  in  writing  being  construed  as 
an  instrument  by  which  lands  are  conveyed. 
"Will"  and  "testament"  had  not  at  first  pre- 
cisely the  same  meaning  as  "devise,"  but  in 
coiurse  of  time  these  words  came  to  be  im- 
plied indifferently  to  a  disposition  of  land  or 
goods.  Per  Tarbeil,  J.,  in  Clark  v.  Hornthal, 
47  Miss.  434,  48a 

As  effeotlTe  devise. 

The  term  "devise  of  lands,"  as  used  In 
Elm.  Dig.  145,  providing  that  if  a  husband 
shall  make  a  devise  of  lands  to  his  wife  for 
her  life  or  otherwise,  and  without  expressing 
such  devise  as  intended  to  be  in  lieu  of  dow- 
er or  not,  and  such  wife  shall  survive  her 
husband,  she  shall  not  be  entitled  to  dower 
in  any  lands  devised  by  her  husband,  unless 
she  shall,  in  writing,  express  her  dissent  to 
receiving  lands  so  devised  to  her  in  satis- 
faction and  bar  of  the  right  of  dower  in  the 
other  lands  devised  by  the  will,  means  such 
u  devise  as  may  and  can  take  effect  and  be 
enjoyed  by  the  wife;  and  there  is  no  differ^ 
ence  in  a  devise  of  lands  to  which  the  tes- 
tator had  no  title,  and  a  devise  of  lands 
which  by  the  law  of  the  state  are  first  sub- 
ject to  the  payment  of  his  debts,  and  wholly 
absolved  by  such  payment.  Thompson  T. 
Egbert,  17  N.  J.  Law  (2  Har.)  459,  465. 

Descent  dlstinintislied. 

See  "Descent" 

As  pnrehase. 

See  "Purchase." 

As  a  testamentary  disposition  of  land* 

Every  bequest  of  personal  property  is  a 
legacy.  The  word  "devise"  is  especially  ap- 
propriate to  a  gift  of  lands,  and  the  word 
"legacy"  to  a  gift  of  chattels.  In  re  Karr  (N. 
t.)  2  How.  Prac.  (N.  S.)  405,  409. 

"Devise,"  in  its  technical  sense,  means  a 
testamentary  disposition  of  land.  Ferebee 
V.  Procter,  19  N.  C.  439,  440;  Fosdick  v.  Town 
of  Hempstead,  8  N.  Y.  Supp.  772,  773,  55 
Hun,  611;  Scholle  v.  Scholle,  21  N.  B.  84,  85, 
113  N.  Y.  261;  Logan  v.  Logan,  17  Pac.  99, 
100,  11  Colo.  44;  Pratt  v.  McGhee,  17  S.  C. 
428,  429;  In  re  Davis'  WUl,  79  N.  W.  761,  762, 
103  Wis.  455. 

"Devise"  properly  means  a  testamentary 
disposition  of  land,  and  should  not  be  applied 


to  such  dispositions  of  personalty.  Dicker- 
man  V.  Abrahams  (N.  Y.)  21  Barb.  551,  561; 
In  re  Fetrow's  Estate,  58  Pa.  (8  P.  F.  Smltli) 
424,  427;  Rountree  v.  Pursell,  89  N.  R  747, 
749,  11  Ind.  App.  522. 

The  word  "devise"   has  a  well-defined 
j  legal  meaning.    It  is  a  gift  of  real  property 
j  by  a  person's  last  will  and  testament,  and 
;  the  object  most  therefore  be  that  kind   of 
!  property.     Bouv.  Law  Diet.     And  althongrfa 
I  the  courts  have,  In  order  to  give  effect  to  the 
I  testator's  evident  intention,  Included  personal 
!  property  as  covered  by  the  word  "devise," 
I  when  used  In  a  will,  such  a  meaning  lias 
I  never  been  given  to  the  word  in  order  to  re- 
strict or  abridge  a  right  or  privilege  granted, 
where  It  was  not  necessary  to  carry  a  clear- 
ly expressed  Intention  into  effect    People's 
Trust  Co.  V.  Smith,  31  Abb.  N.  O.  422,  424. 
30  N.  Y.  Supp.  342.  343. 

In  accurate  language,  the  word  "devise" 
applies  to  land  only.  It  Is,  however,  some- 
times inaccurately  applied  to  personal  prop- 
erty. Oothout  V.  Rogers,  59  Hun,  97,  100, 
13  N.  Y.  Supp.  120. 

The  use  of  the  words  "devise"  and  "deT- 
Isee"  In  a  codicil  of  a  will  Indicates  that  it 
was  in  the  mind  of  the  testator  that  his 
real  estate  would  continue  to  be  real  estate 
when  his  son  arrived  at  the  age  of  21  years. 
If  he  lived  so  long.  Chandler  v.  Thompson, 
48  Ati.  583,  585,  62  N.  J.  Eq.  723. 

"Although  in  England,  under  the  Sax- 
ons, lands  were  devisable  by  will  at  common 
law,  yet  at  the  Conquest,  and  upon  the  in- 
troduction of  a  feudal  system,  the  common 
law  underwent  a  complete  change  In  this 
respect,  and  an  estate  in  fee  simple  In  lands 
was  no  longer  devisable.  It  became  Incon- 
sistent with  the  nature  of  that  system  that 
a  tenant  should  have  an  unlimited  power 
to  devise  his  lands,  for  the  reason  that  he 
might  devise  to  persons  incapable  of  per- 
forming feudal  services.  The  power  of  alien- 
ation by  devise,  except  of  a  chattel  Interest 
is,  in  England,  then,  to  be  traced  to  the  stat- 
ute of  wills  of  32  Hen.  VIII,  c.  1,  and  34 
Hen.  VIII,  c.  5."  McCartee  v.  Orphan  Asy- 
lum Soc.  (N.  Y.)  9  Cow.  437,  517,  18  Am. 
Dec.  516  (quoting  82  Hen.  VIII,  c  1,  and  34 
Hen.  Vin,  c  5). 

A  devise  is  a  conveyance  of  land.  Clapp 
v.  Brown  (N.  Y.)  4  Redf.  Sur.  200,  201. 

Testameiit  dlstlnsnlshed. 

A  "will,"  or,  as  It  Is  properly  called,  a 
"devise,"  of  real  estate,  is  of  an  entirely  dif- 
ferent and  opposite  character  to  a  "testa- 
ment" A  devise  is  a  conveyance  of  land,  and 
not  under  the  same  Jurisdiction  as  a  testa- 
ment 2  Black.  Com.  501.  The  devisor  must 
have  reached  the  age  of  21  years;  and  It  is 
complete  or  may  be  executed  without  the  ap- 
pointment or  intervention  of  an  executor  or 
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admlnlBtrator.    Gonklln  y.  Bfferton't  Adm'r 
(N.  Y.)  21  Wend.  430,  4S6. 

DEVISE  BT  nCPIJOATION. 

A  "deylse  by  implication"  strictly  arises 
where  the  deTisor,  meaning  to  part  wltb  his 
interest,  parts  expressly  with  a  portion  of  it 
only;  and  the  qnestion  is  whether  that  which 
Is  not  in  terms  given  is  by  the  effect  of  the 
will,  taken  all  together,  disposed  of.  Where, 
for  instance,  an  estate  is  given  to  B.  after 
the  death  of  A.,  the  question  is  what  is  done 
with  it,  KX  whether  anything  is  meant  to  be 
done  with  it,  during  A/s  life.  Zimmerman 
y.  Hafer,  32  Atl.  816,  818,  81  Md.  347. 

A  deviae  by  Implication  exists  where 
the  testator  uses  words  manifesting  an  in- 
tent to  give  by  so  strong  a  probability  that 
the  contrary  intent  cannot  be  supposed  to 
have  existed  in  his  mind.  Hanneman  y. 
Richter,  60  Atl.  Q(H,  908,  62  N.  J.  Eq.  865. 

DEVISEE. 

See  "First  Devisee**;  '^Next  Devisee.** 

A  devisee  is  one  who  takes  by  will.  In- 
habitants of  Elliot  V.  Spinney,  60  Me.  31,  82. 

A  devisee  indicates  the  person  getting 
real  estate  by  will.  Brown  v.  Merchants^ 
Bank,  66  Mo.  App.  427,  431. 

A  devisee  la  a  person  to  whom  land  or 
other  real  estate  or  chattels  real  are  devised 
or  given  by  will.  Rogers  v.  Farrar,  22  Ky. 
(6  T.  B.  Mon.)  421,  424. 

A  devisee  is  an  assignee  in  law.  Whit- 
comb  V.  Starkey,  2  AU.  793,  794,  63  N.  H. 
607. 

Where  the  constitution  and  by-laws  of  a 
beneficiary  insurance  association  provided 
that  the  heirs  and  legatees  of  a  deceased 
member  should  be  entitled  to  a  named  sum, 
and  such  sum  should  be  used  for  no  other 
purpose,  the  word  "deyisee"  could  not  have 
been  intended  to  bear  the  technical  mean- 
ing of  one  to  whom  real  estate  is  given  by 
the  last  will  of  another,  and  was  therefore 
used  in  its  primary  sense  of  one  "separated'' 
or  "designated."  Nye  v.  Grand  Lodge  A.  O. 
U.  W,  36  N.  B.  429,  436,  9  Ind.  App.  131;  La- 
mont  V.  Grand  Lodge  Iowa  Legion  of  Honor 
(U.  S.)  31  Fed.  177, 179. 

A  testator  gave  certain  property  to  his 
children,  and  then  provided,  "and  in  case  any 
of  my  children  shall  die  after  me,  and  after 
having  attained  the  age  of  21  years,  then 
the  share,  portion  or  interest  of  the  child 
so  dying  shall  go  to  the  heirs,  devisees,  or 
legal  representatives  of  the  child  so  dying." 
Held,  that  the  words  "heirs,  devisees,  or 
legal  representatives"  were  words  of  pur- 
chase, and  not  of  limitation,  and  that  those 
persons  who  answered  to  the  description  of 
heirs,  devisees,  or  legal  representatives  of 


the  deceased  child  of  the  testator,  having 
regard  to  the  nature  and  character  of  the 
property,  were  the  persons  entitled  to  take 
under  the  will.  If  the  deceased  child  made 
a  valid  will,  the  devisees  named  in  that  will 
would  take  the  share  embraced  therein. 
Drake  v.  Pell  (N.  Y.)  3  Edw.  Ch.  251,  270. 

A  devisee  does  not  hold  his  devise  as  a 
trustee  for  the  creditors  of  the  testator.  He 
is  the  legal  owner  of  the  land  which  is  not 
charged  with  the  testator's  debts,  and  has 
the  same  right  to  sell  as  had  the  testator 
himself,  subject  only  to  the  rights  given  to 
the  creditors  by  statute.  Smith  v.  Grant,  15 
S.  C.  136,  147. 

As  asslKiis. 

See  "Assigns.** 

As  lesal  representatiya* 

See  "Legal  Representatiye.** 

Iiesatee  synanjinovs. 

In  the  construction  of  statutes,  the  words 
"legatee"  and  "devisee"  shall  be  held  to  con- 
vey the  same  idea.    Ky.  St  1903,  I  467. 

The  word  "devisee,"  in  connection  with 
a  bequest  of  personalty,  will  be  held  synony- 
mous with  "legatee."  Wright  y.  Trustees  of 
Methodist  Episcopal  Church  (N.  Y.)  HofT.  Gh. 
202.  212;  People  v.  Petri,  61  N.  B.  499,  503, 
191  IlL  497,  85  Am.  St  Rep.  268. 

The  term-  "devisee,"  when  used  in  a  will 
to  designate  a  person  to  whom  a  bequest  of 
personal  property  is  made,  will  be  construed 
to  mean  "legatee."  People  v.  Petrle,  61  N.  fc. 
499,  503,  191  lU.  497,  85  Am.  St  Rep.  268. 

As  one  tmklng  as  heir. 

The  word  "devisee"  is  sometimes  used 
in  common  discourse  as  meaning  not  neces- 
sarily one  named  in  a  will  or  taking  by  de- 
vise, strictly  speaking,  but  as  one'  taking  as 
heir,  according  to  the  special  limitation  in 
the  will,  upon  the  death  of  the  first  devisee. 
Young  V.  Robinson,  5  N.  J.  Law  (2  Southard) 
689,  710. 

DEVOLUTION  OF  LIABILITY. 

Code  Civ.  Proc.  9  756,  declares  that.  In 
case  of  a  transfer  of  interest  or  devolution  of 
liability,  an  action  may  be  continued  by  or 
against  the  original  party,  unless  the  court 
directs,  etc.  Held,  that  the  term  "devolution 
of  liability"  contemplated  a  case  wherein 
there  was  a  transfer,  not  only  of  the  interest 
of  the  defendant  in  the  property  in  contro- 
versy, but  also  an  assumption  of  the  burdens 
relating  thereto.  There  was  therefore  no 
devolution  of  liability  on  a  receiver,  appoint- 
ed on  the  dissolution  of  a  corporation,  with 
regard  to  its  debts,  since  such  receiver  did 
not  become  liable  for  such  debts.    Owen  v. 
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Homepathic   Mut   Life  Ina.  Go,   10  N.  Y. 
Snpp.  75,  66  Hun,  455. 

DEVOLUTIVE  APPEAL 

A  devolutive  appeal  is  one  which  does 
not  suspend  the  execution  of  a  Judgment  ap- 
pealed from.  State  ex  rel.  Schwan  v.  Allen, 
26  South.  434,  436,  51  La.  Ann.  1&12. 

DEVOLVE. 

An  estate  Is  said  to  "devolve"  on  an- 
other when  by  operation  of  law,  and  without 
any  voluntary  act  of  the  previous  owner,  it 
passes  from  one  person  to  another;  but  it 
does  not  devolve  ftom  one  person  to  another 
as  the  result  of  some  positive  act  or  agree- 
ment between  them.  The  word  is  itself  of 
intransitive  signification,  and  does  not  in- 
clude the  result  of  an  act  which  is  intended 
to  produce  a  particular  effect  It  implies  a 
result  without  the  intervention  of  any  volun- 
tary actor.  Francisco  v.  Aguirre,  29  Pac. 
495,  497,  94  Cal.  180;  First  Nat  Bank  of  San 
Jose  V.  Menke,  60  Pac  675.  677,  128  Cal.  lOa 

DEVOTE. 

Const  9  267,  providing  that  no  person 
shall  hold  an  office  of  profit  without  person- 
ally "devoting  his  time"  to  the  performance 
of  the  duties  thereof,  should  be  reasonably 
construed  as  requiring  the  official  to  give  his 
own  time  and  personal  services  to  the  per- 
formance of  the  duties  of  his  office,  but  does 
not  i)rohibit  a  temporary  absence  from  pub- 
lic office,  where  such  absence  is  not  detri- 
mental to  its  interests  and  does  not  evidence 
neglect  of  official  duty,  Fairley  v.  Western 
Union  Tel.  Co.,  18  South.  796,  797,  73  Miss,  a 

The  words  **devoted  solely  to  the  appro- 
priate objects  of  the  institution,"  in  Code,  | 
797,  exempting  from  taxation  property  of  re- 
ligious institutions  which  is  devoted  solely  to 
the  appropriate  objects  of  the  Institution,  do 
not  characterize  a  town  lot  held  by  a  reli- 
gious company  under  a  deed  of  gift,  containing 
no  conditions,  and  which  has  not- been  used 
by  the  company  for  any  of  the  purposes  for 
which  It  is  organized,  and  which  the  com- 
pany has  not  determined  to  use  in  the  future 
for  any  such  purposes.  Kirk  v.  St  Thomas' 
Church,  30  N.  W.  569,  570,  70  Iowa,  287. 

DHOLL 

A  "dhoir*  is  a  round  skein  of  yarn, 
wound  together  and  tied  up,  about  30  inches 
long  and  5  inches  in  diameter,  thick  at  one 
end  and  narrow  at  the  other.  The  Dunbrit- 
ton  (U.  S.)  73  Fed.  352,  355,  19  a  C.  A.  449. 

DIABETES. 

"Diabetes"  Is  commonly  known  as  a  dis- 
ease of  the  kidneys,  though  primarily  a  dis- 


ease of  nutrition,  and  not  necessarily  affect- 
ing their  structure  in  Its  early  stages.  It  is 
a  very  serious  disease,  of  doubtful  curability. 
New  York  Life  Ins.  Co.  v.  Fletcher,  6  Supb 
Ct  837,  840,  117  U.  S.  519,  29  L.  Ed.  934. 

DIAGNOSIS. 

A  "diagnosis"  is  saia  lo  oe  urtie  more 
than  a  guess,  enlightened  by  experience. 
Swan  V.  Long  Island  R.  Co.,  29  N.  Y.  Supp. 
337,  338,  79  Hun,  612  (citing  Griswold  v.  New 
York  Cent  &  H.  R.  Co..  115  N.  Y.  61,  64.  21 
N.  B.  726,  12  Am.  St  Kep.  775). 

DIAMONDS. 

"Diamonds,"  as  used  in  Tariff  Act  An* 
guisrt  27,  1894,  par.  407,  covers  only  miners', 
glaziers',  and  engravers*  diamonds  not  set, 
and  does  not  include  any  other  diamonds  cut 
but  not  set  United  States  t.  Frankel  (U.  0.) 
68  Fed.  186,  188. 

DICTATE-DICTATION. 

In  a  technical  sense,  "dictation**  meami 
to  pronounce  orally  what  is  destined  to  be 
written  at  the  same  time  by  another.  Pren- 
dergast  v.  Prendergast,  16  La.  Ann.  219,  220» 
79  Am.  Dec  575. 

To  "dictate,''  as  defined  by  6  Foultier, 
350,  is  to  present  word  by  word,  what  is  de- 
I  signed  to  be  written  by  another;  hence  be 
I  concludes  that  a  will  cannot  be  made  by 
'  signs  or  interrogations.  This  able  writer 
does  not  say  what,  or  whether  any,  variance 
is  fatal.  We  know  that  there  have  been  de- 
cisions in  some  courts  of  France  requiring  the 
utmost  precision  in  the  amanuensis,  but  we 
are  not  to  adopt  this  doctrine  In  its  utmost 
extent  It  is  desirable  to  have,  as  much  as 
possible,  every  word  taken  down  from  the 
testator's  mouth;  but  we  cannot  adopt  the 
unqualified  proposition  that  the  slightest  va- 
riance is  fatal,  as,  for  example,  the  substi- 
tution of  the  pronoun  "which"  Instead  of 
"that"  Hamilton  v.  Hamilton  (La.)  6  Mart 
(N.  S.)  143,  145. 

A  person  cannot  be  said  to  have  written 
a  will  at  the  dictation  of  another  when  he 
did  not  understand  the  language  of  such 
other,  but  receives  his  instructions  from  the 
testator  through  an  interpreter.  Bordelon's 
Heirs  v.  Baron's  Heirs,  11  La.  Ann.  676,  679. 

To  "dictate  to"  is  to  tell" another  what  to 
write;  to  indict;  to  teach;  to  show  another 
something  with  authority;  to  declare  with 
confidence;  and  a  "dictator"  is  one  whose 
credit  or  authority  enables  him  to  direct  the 
opinion  or  conduct  of  another.  If  a  son  had 
such  power  and  authority  over  his  father  as 
to  be  able  to  direct  him  how  to  make  his  will, 
and  exerted  that  power  to  cause  him  to  make 
a  will  in  which  the  son  is  the  principal  lega- 
tee, it  was  the  use  of  undue  influence,  and 
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would  destroy  the  wUL    MaraliaU  t.  Flinn, 
49  N.  a  109,  20& 

DICTUM. 

A  "dictum'*  is  an  Qplnion  expressed  by 
the  court,  but  which,  not  being  necessarily 
involyed  in  the  case,  lacks  the  force  of  an  ad- 
judication. Rush  V.  French,  25  Pac.  816, 
825,  826,  1  Ariz.  99;  In  re  Woodruff  (U.  S.) 
96  Fed.  317,  821;  State  ▼.  Clarke,  8  Nev. 
566^572. 

"Dicta"  are  opinions  of  a  Judge  which  do 
not  embody  the  resolution  or  determination 
of  the  court,  and  made  without  argument  ox 
full  consideration  of  the  point,  are  not  the 
professed  deliberate  determinations  of  the 
judge  himself;  obiter  dicta  are  such  opin« 
ions  uttered  by  the  way,  not  upon  the  point 
In  question  pending,  as  if  turning  aside  for 
the  time  from  the  main  topic  of  the  case  to 
collateral  subjects.  Rohrbach  ▼.  Germania 
Pire  Ins.  Co.,  62  N.  T.  47,  20  Am.  Rep.  451; 
Brown  ▼.  Chicago  ft  N.  W.  Ry.  Co.,  78  N.  W. 
771,  772.  102  Wis.  187.  44  L.  R.  A.  679. 

Where  a  judge  who  writes  the  opinion  of 
the  court  expresses  a  view  upon  any  point  or 
principle  which  he  is  not  required  to  decide, 
his  opinion  as  to  such  point  or  principle  is 
obiter  dictum.  Hart  v.  Stribling.  25  Fla. 
433,  435,  6  South.  465;  L.  Bucki  &  Son  Lum- 
ber Co.  T.  Fidelity  &  Deposit  Co.  (U.  S.)  109 
Fed.  893,  400,  48  a  G.  A.  486. 

"According  to  the  more  rigid  rule,"  says 
Bouvier,  "an  expression  of  an  opinion,  how- 
erer  deliberate,  upon  a  question,  however  fully 
argued,  if  not  essential  to  the  disposition  that 
was  made  of  the  case,  may  be  regarded  as  a 
dictum.  But  it  is,  on  the  other  hand,  diffi- 
cult to  see  why,  from  a  philosophical  point  of 
view,  the  opinion  of  the  court  is  not  as  per- 
suasive, on  all  the  points  which  were  involved 
in  the  cause,  that  it  was  the  duty  of  the  coun- 
sel to  argue  them,  and  which  were  deliber- 
ately passed  over  by  the  court,  as  if  the  de- 
cision had  hung  upon  but  one  point."  Such 
dictum,  if  it  is  a  dictum,  should  be  regarded 
as  a  "judicial  dictum,"  in  contradistinction 
to  mere  "obiter  dictum";  that  is,  an  expres- 
sion originating  with  the  Judge  alone,  while 
passing  by  the  way,  in  writing  an  opinion,  as 
an  argument  or  illustration  drawn  from  some 
collateral  question.  Mere  obiter  dicta  are  not 
always  reprehensible;  on  the  contrary,  some 
of  the  most  sacred  canons  of  the  common  law 
had  their  origin  in  the  mere  dicta  of  some 
wise  Judge.  To  be  valuable,  however,  they 
must  of  course  be  right.  An  opinion  of  an  ap- 
pellate court,  to  be  of  value  to  a  trial  court, 
must  deal  with  the  facts  presented  and  the 
questions  Involved  and  discussed  at  the  bar. 
even  though  some  of  them  are  only  indirectly 
involved  in  the  determination  of  the  ques- 
tion upon  which  the  case  turns,  so  that  an  ex- 
pression of  the  court,  while  dealing  with  the 
case  in  this  way.  cannot  be  regarded  as  mere 
3  Wns.  &  P.--4 


obiter  dictum.    Buchner  v.  Chicago,  M.  ft  N. 
W.  Ry.  Co.,  19  N.  W.  66,  67.  58,  60  Wis.  264. 

It  frequently  happens  that,  when  as- 
signing its  opinion  on  a  question  before  it.  the 
court  discusses  collateral  questions  and  ex- 
presses decided  opinions  on  them.  Such 
opinions,  however,  are  frequently  given  with- 
out much  reflection,  and  without  previous  ar- 
gument at  the  bar;  and.  moreover,  they  do 
not  enter  into  the  adjudication  of  the  point 
before  the  court  They  have  only  tliat  au- 
thority which  may  be  accorded  to  the  opin- 
ions, more  or  less  deliberate,  of  the  individ- 
ual Judge  who  announces  it  Rush  v. 
French,  25  Pac.  816.  826,  826.  1  Ariz.  99. 

The  Supreme  Court  of  the  United  States 
has  held  that,  in  order  to  make  an  opinion  a 
decision,  there  must  have  been  an  application 
of  a  Judicial  mind  to  the  precise  question 
necessary  to  be  determined  to  fix  the  rights 
of  the  parties.  Thus  where  in  an  opinion  it 
is  stated,  while,  in  view  of  what  has  been 
stated  above,  it  may  be  unnecessary  at  pres- 
ent to  determine  the  next  question  raised  in 
this  case,  as  it  is  one  of  great  Importance  and 
will  frequently  arise,  it  may  as  well  be  de- 
cided now  as  hereafter,  the  statement  of  law 
which  follows  will  be  treated  as  a  dictum.  In 
re  Woodruff  (U.  S.)  96  Fed.  317.  321. 

The  fact  that  a  decision  might  have  been 
put  upon  a  different  ground,  existing  in  the 
case,  does  not  place  it  in  the  category  of  a 
dictum.  Clark  v.  Thomas,  61  Tenn.  (4 
Ueisk.)  419,  421. 

It  cannot  be  said  that  a  decision  of  the 
court  on  a  certain  point  is  dictum,  where 
that  point  was  properly  presented  and  decid- 
ed in  the  regular  course  of  the  consideration 
of  the  case,  merely  because  something  else 
was  found  in  the  end  which  disposed  of  the 
whole  matter.  Therefore  where,  in  an  ac- 
tion by  a  railroad  company  for  a  default  in 
the  payment  of  interest  on  the  companies* 
bonds  received  by  the  state  in  exchange  for 
state  bonds,  the  company  set  up  the  uncon- 
stitutionality of  the  exchange  of  the  bonds, 
and  the  court  decided  that  there  was  statu- 
tory authority  for  such  exchange,  such  deci- 
sion was  not  dictum,  though  the  suit  was 
eventually  dismissed  on  entirely  different 
grounds.  Florida  Cent  R.  Co.  v.  Schutte,  103 
U.  S.  118.  143.  26  L.  Ed.  327. 

Where  a  question  was  presented  and  dis- 
cussed in  a  case,  and  the  opinion  of  the  court 
or  the  majority  of  the  court  expressed  on  it 
which  question  was  presented  by  the  instruc- 
tions, the  opinion  was  not  obiter  dictum, 
though  the  decision  of  such  question  might 
have  been  omitted.  It  frequently  happens 
that  the  decision  of  a  single  point  in  a  case 
will  determine  the  affirmance  or  reversal  of 
the  judgment  in  that  case,  but  it  does  not  fol- 
low that  the  court  may  not  proceed  to  ex- 
amine and  decide  other  points  which  the  rec- 
ord presents;  and  indeed  the  latter  course  is 
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more  satisfactory  to  all  parties  concerned, 
and  saves  the  necessity  of  again  resorting  to 
the  Inferior  court  Kane  y.  McCown,  65  Mo. 
181,  199. 

The  mere  dictum  of  a  Judge  Is  not  the 
decision  of  a  court  There  is  nothing  author- 
itative In  a  case  except  what  is  required  to 
be  decided  to  reach  the  final  Judgment,  and 
what,  by  the  Judgment,  becomes  res  ad  judi- 
cata between  the  parties  as  to  the  subject- 
matter  of  the  suit  Love  v.  Miller,  53  Ind. 
294,  21  Am.  Rep.  192.  "An  obiter  dictum  is 
a  gratuitous  opinion,  an  individual  imperti- 
nence, which,  whether  it  be  wise  or  foolish, 
right  or  wrong,  bindeth  none,  not  even  the 
lips  that  utter  it  Old  Judge" — ^taken  from 
the  title-page  of  a  work  on  "Obiter  Dicta," 
published  by  John  D.  Allen;  New  York,  1885. 
Hart  T.  Stribling,  6  South.  455,  456,  25  Fla. 
433. 


DIE. 

A  die  Is  a  piece  of  metal  on  which  Is  cut 
a  device  which  by  pressure  is  to  be  placed 
upon  some  softer  body.  Rubber  Coated  Har- 
ness Trimming  Ca  v.  Welling,  97  U.  S.  7,  10, 
24  L.  Ed.  942. 


DIE  BY  THE  HAND  OF  JUSTICE. 

"•Death  by  the  hands  of  justice'  Is  a 
well-known  phrase,  denoting  an  execution, 
either  public  or  private,  of  a  person  convicted 
of  crime,  in  any  form  allowed  by  law.  The 
moral  guilt  of  the  party  executed  has  nothing 
to  do  with  the  definition.  Socrates,  though 
he  took  the  poison  from  his  own  hand,  'died  | 
by  the  hands  of  Justice'  in  this  sense  of  the 
term."  Breasted  v.  Farmers'  Loan  &  Trust 
Co.,  8  N.  Y.  (4  Seld.)  299,  303,  59  Am.  Dec.  j 
482.  j 

i 
To  "die  by  the  hands  of  Justice"  is  dying 
by  the  execution  of  the  sentence  of  the  law. 
Harper's  Adm'r  v.  Phoenix  Ins.  Co.,  19  Mo. 
506,507. 

To  "die  by  the  hands  of  Justice,"  as  used  | 
in  a  life  policy  wherein  It  Is  provided  that  I 
the  same  shall  be  void  if  the  insured  die  by  { 
the  hands  of  Justice,  means  to  die  by  some  Ju- 
dicial sentence  imposed  for  the  commission  of 
some  felony.    Spruill  v.  North  Carolina  Mut 
Life  Ins.  Co.,  46  N.  C.  126,  127. 


DIE  BY  HIS  OWN  HAND  OR  ACT. 

Aooidental  ■elf-destrnotion. 

Accidental  or  unintentional  self-killing  is 
not  within  a  condition  forfeiting  a  policy  for 
taking  one's  own  life.    Keels  v.  Mutual  Re- 1 
serve  Fund  Life  Ass'n  (U.  S.)  29  Fed.  198,  i 
201.  •  I 

A  contract  of  insurance,  providing  that  i 
the  policy  should  be  void  in  case  the  assured  , 


should  die  by  his  own  hands,  should  be  bo 
construed  as  to  excuse  any  such  cases  as  ac- 
cident or  delirium,  and  to  cases  in  which  the 
self-destruction  is  clearly  shown  to  have  been 
accidental  or  involuntary.  Van  Zandt  v.  Mu- 
tual Ben.  Life  Ins.  Co.,  65  N.  Y.  169,  177,  14 
Am.  Rep.  215. 

A  condition  In  a  policy  of  life  Insurance 
that  it  shall  be  void  If  the  Insured  shall  "die 
by  his  own  hand"  has  no  application  where 
the  insured  killed  himself  by  accident,  or  if 
the  insured  destroys  his  life  while  of  unsound 
mind,  if  his  mind  Is  so  impaired  by  disease 
that  he  does  not  comprehend  the  wrong  char- 
acter of  the  deed,  though  he  may  have  suffi- 
cient mental  capacity  to  know  the  physical 
consequences  of  the  act  Michigan  Mut  Life 
Ins.  Co.  V.  Naugle,  29  N.  S.  893,  S95,  130  Ind. 
79. 

A  life  policy  providing  that  It  shall  be 
void  if  the  assured  **die  by  his  own  hand*' 
means  a  criminal  act  of  self-destruction, 
where  the  mind  and  hand  concur  in  produ- 
cing death.  It  refers  to  the  voluntary,  sane 
act  of  the  assured.  Considering  the  condi- 
tion avoiding  the  policy  in  case  the  insured 
die  by  his  own  hand  literally,  it  would  in- 
clude a  death  caused  by  his  own  hand  even 
by  accident  or  mistake,  as  in  case  of  an  acci- 
dental discharge  of  a  firearm  while  held  by 
him,  or  the  taking  by  mistake  of  poison  un- 
der the  belief  that  it  was  proper  medicine. 
Scheffer  v.  National  Life  Ins.  Ca,  25  Minn. 
534,  536. 

The  phrase  "die  by  his  own  hand,"  as 
used  in  a  policy  of  life  Insurance  providing 
that  in  case  the  Insured  should  die  by  his 
own  hand  the  policy  should  be  void,  is  syn- 
onymous with  ''suicide,"  and  does  not  in- 
clude suicide  hy  an  insane  man  in  a  fit  of 
insanity.  It  means  a  felonious  death,  a  case 
of  felo  de  se;,  and  not  a  case  of  death  with- 
out legal  or  moral  blame — ^the  result  of  ac- 
cident, mistake,  or  disease.  The  madman, 
who  in  a  fit  of  delirium  commits  suicide,  as 
much  dies  by  his  own  hand  as  does  the  in- 
dividual who  accidentally  and  unintentionally 
takes  his  own  life.  They  each  die  by  their 
own  hands,  but  without  moral  responsibility 
or  legal  blame.  One  is  no  more  within  the 
conditions  of  the  policy  than  the  other.  The 
phrase  "die  by  his  own  hand"  may  include 
all  cases  of  death  by  the  person  on  whose 
life  the  policy  is  effected,  or  it  may  receive 
limitations.  The  authorities  concur  in  this, 
that  the  expression  does  not  embrace  all 
cases  of  death  by  one's  own  hand.  If  the 
insured  kill  himself  by  drinking  poison,  not 
being  aware  that  it  was  poison,  or  by  snap- 
ping a  loaded  pistol,  Ignorant  that  It  was 
loaded,  or  by  leaping  from  a  window  In  the 
delirium  of  a  fever,  it  is  conceded  that  he 
did  not  die  by  his  own  hand  within  the  mean- 
ing of  the  clause  under  consideration,  though 
he  might  literally  die  by  his  own  hand;  that 
is,  by  his  own  act    Bastabrook  v.  Union  Mut 
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Lite  Ilia.  Co.,  64  Me.  224,  226,  89  Am.  Dea 

748. 

In  an  action  on  a  life  policy  whldi  pro- 
vided that  the  policy  should  be  void  **if  the 
aasured  shall  die  by  his  own  band  or  act," 
be  haying  hanged  himself,  the  court  said:  "It 
is  now  too  well  settled  to  admit  of  question 
that  this  clause  is  not  to  be  construed  as 
comprehending  every  possible  case  in  which 
life  is  taken  by  the  party's  own  act  For  in- 
stance, all  the  authorities  concur  in  the  view 
that  an  unintentional  or  accidental  taking 
of  life  is  not  within  the  meaning  and  inten- 
tion of  the  clause.  Thus  if,  by  inadvertence 
or  accident,  a  party  shoots  himself  with  a 
gun  or  i^stol,  or  takes  poison  by  mistake, 
or  in  a  sudden  frenzy  or  delusion  tears  a 
bandage  from  a  wound  and  bleeds  to  death. 
In  the  literal  sense  of  the  term  he  "dies  by 
his  own  act";  yet  all  the  decisions  agree 
that  a  reasonable  construction  of  the  proviso, 
according  to  the  plain  and  obvious  intention 
of  the  parties,  would  exclude  such  cases  from 
Its  operation.  ♦  ♦  ♦  Knickerbocker  Life 
Ins.  Co.  V.  Peters.  42  Md.  414,  417.  421. 

A  policy  of  insurance  providing  that  It 
should  be  void  if  the  Insured  should  "die  by 
his  own  hand"  means  voluntary  and  inten- 
tional self-destruction  by  the  Insured,  but 
has  no  application  to  a  case  in  which  death 
resulted  from  accident,  or  without  intention 
or  expectation,  even  though  it  was  caused  by 
the  hand  of  the  accused.  Death  resulting 
from  accident,  or  from  an  act  which,  at  the 
time  it  was  entered  on  or  engaged  in,  was  not 
expected  or  intended  to  produce  that  result, 
cannot  be  said  to  be  within  the  meaning  of 
the  policy.  Where,  from  a  cause  over  which 
the  insured  had  no  control,  a  state  of  mental 
and  physical  weakness  resulted,  and  while  in 
that  state  he  took  an  overdraught  of  whisky, 
without  any  expectation  or  intention  of  de- 
stroying his  life,  he  did  not  "die  by  his  own 
hand,"  but  by  accident.  Northwestern  Mut 
Ufe  Ins.  Ck).  v.  Hazclett,  4  N.  E.  582,  685, 
105  Ind.  212,  55  Am.  Bep.  192. 

A  policy  containing  a  condition  avoiding 
it  in  case  the  insured  should  "die  by  his  own 
hand  or  act,  voluntary  or  otherwise,"  is  not 
avoided  by  a  death  purely  accidental,  caused 
by  poison  taken  by  the* insured  through  mis- 
take or  ignorance,  he  being  sane  at  the  time. 
Penfold  V.  Universal  Life  Ins.  Co.,  85  N.  Y. 
317,  320,  39  Am.  Bep.  660. 

"By  his  own  hand,"  as  used  in  a  policy 
of  insurance,  providing  that  it  should  be  void 
if  the  assured  should  die  by  his  own  hand 
within  two  years  from  the  date  of  the  policy, 
does  not  mean  death  by  accident.  There 
must  be  an  intent  to  commit  suicide,  even 
though  it  be  but  the  intent  of  a  drunken  man. 
Equitable  Life  Assur.  Soc.  v.  Paterson,  41 
6a.  338,  367,  5  Am.  Bep.  535. 

The  clause  "die  by  his  own  act,"  as  used 
In  a  policy  exempting  the  insurer  from  li- 
ability if  the  insured  should  die  by  his  own 


act,  is  limited  to  the  deliberate  act  of  the  In- 
sured in  ending  his  own  existence,  or  com- 
mitting any  unlawful  malicious  act,  the  con- 
sequences of  which  is  his  own  death.  The 
insured  must  be  of  years  of  discretion  and 
in  his  senses  when  committing  such  act,  as 
"It  would  be  unreasonable  to  interpret  it  as 
including  death  by  accident  or  by  mistake, 
though  the  direct  or  immediate  act  of  the 
Insured  may  have  contributed  to  it'*  Su- 
preme Commander  of  the  Knights  of  the 
Golden  Bule  v.  Alnsworth,  71  Ala.  436,  448, 
46  Am.  Bep.  332. 

Belf-destruotloii  -wliile  insane 

A  life  insurance  policy  providing  that 
there  should  be  no  liability  in  case  assured 
should  "die  by  his  own  hand"  means  an  in- 
tentional suicide  while  assured  is  in  full  pos- 
session of  his  mental  faculties,  and  a  person 
who  ends  his  life  under  the  influence  of  an 
insane  impulse  which  he  has  not  the  power 
to  resist,  or  commits  the  act  without  a  knowl- 
edge at  the  time  of  its  moral  character  and 
Its  consequences  and  effects,  does  not  "die 
by  his  own  hand"  within  the  meaning  of  the 
policy.  Waters  v.  Connecticut  Mut.  Life  Ins. 
Co.  (U.  S.)  2  Fed.  892;  Mutual  Life  Ins.  Co. 
V.  Terry,  82  U.  S.  (15  Wall.)  580,  590,  21  L. 
Bd.  236;  Terry  v.  Life  Ins.  Co.  (U.  S.)  23 
Fed.  Cas.  856.  857;  Manhattan  Life  Ins.  Co. 
V.  Broughton,  3  Sup.  Ot.  99  104,  109  U.  S. 
121,  27  L.  Ed.  878;  Mutual  Life  Ins.  Co.  v. 
Leubrie  (U.  S.)  71  Fed.  843,  844,  18  C.  C.  A. 
332  (citing  Blgelow  v.  Berkshire  Life  Ins. 
Co.,  93  U.  S.  284,  23  L.  Ed.  918;  Charter  Oak 
Life  Ins.  Co.  v.  Rodel,  95  U.  S.  232,  24  L. 
Bd.  433;  Accident  Ins.  Co.  v.  Crandal,  120 
U.  S.  527,  7  Sup.  Ct  685,  80  L.  Ed.  740); 
Connecticut  Mut.  Life  Ins.  Co.  v.  Akens,  14 
Sup.  Ct  155,  156,  150  U.  S.  468.  37  L.  Ed. 
1148;  Breasted  v.  Farmers'  Loan  &  Trust 
Co.,  8  N.  Y.  (4  Seld.)  299,  304.  59  Am.  Dec. 
482;  De  Gogorza  v.  Knickerbocker  Life  Ins. 
Co.,  65  N.  Y.  232.  235;  Mutual  Ben.  Life 
Ins.  Co.  V.  Daviess*  Ex'r,  9  S.  W.  812,  815, 
87  Ky.  541;  St  Louis  Mut  Life  Ina.  Co.  v. 
Graves,  69  Ky.  (6  Bush)  268,  269;  Mutual 
Life  Ins.  Co.  v.  Walden  (Tex.)  26  S.  W.  1012, 
1013;  Schultz  v.  Insurance  Co.,  40  Ohio  St 
217,  223,  48  Am.  Bep.  676;  Knickerbocker 
Life  Ins.  Co.  v.  Peters,  42  Md.  414.  417,  421; 
New  Home  Life  Ass*n  v.  Hagler,  29  Dl.  App. 
437,  439;  Eastabrook  v.  Union  Mut  Life  Ins. 
(Do.,  54  Me.  224.  225,  89  Am.  Dec.  743;  Cooper 
V.  Massachusetts  Mut  Life  Ins.  Co.,  102 
Mass.  227,  230.  3  Am.  Rep.  451;  Blackstone 
V.  Standard  Life  &  Accident  Ins.  Co..  42  N. 
W.  156.  160,  161,  74  Mich.  592.  3  L.  B  A. 
486;  Scheffer  v.  National  I^fe  Ins.  Co..  25 
Minn.  534,  536. 

The  words  "die  by  his  own  hand,"  in  a 
policy  exempting  the  insurer  from  liability  in 
case  the  insured  die  by  his  own  hand,  if 
literally  construed,  import  death  caused  by 
the  act  of  the  assured,  whether  intentional 
or  accidental.    Some  relaxation  of  their  strict 
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sense,  however,  is  required,  by  the  nature  of 
the  contract,  to  effectuate  the  intention  and 
object  of  the  parties,  but  no  qualification  not 
necessary  to  this  end  is  warrantable.  They 
are  intended  to  protect  the  insurer  against  the 
consequences  of  the  physical  act  of  the  de> 
ceased.  They  refer  distinctly  to  the  physical 
agency  by  which  death  may  be  caused,  and 
only  by  implication  quite  spveculative  to  the 
moral  sensibility  of  the  agent.  Their  sense, 
then,  is  entirely  satisfied  by  explaining  them 
as  describing  an  act  of  the  assured  result- 
ing in  his  death  as  an  intended  consequence 
of  it,  irrespective  of  his  understanding  its 
moral  nature.  Adopting  the  language  of 
Ersklne,  J.,  in  Borradaile  v.  Hunter,  5  Man. 
&.  G.  639,  it  seems  to  me  that  the  only  quali- 
fication that  the  literal  interpretation  of  the 
words  with  reference  to  the  nature  of  the 
contract  will  permit  is  that  the  act  of  self- 
destruction  should  be  the  voluntary  and  will- 
ful act  of  the  assured,  having  at  the  time 
sufficient  power  of  mind  and  reason  to  un- 
derstand the  physical  nature  and  consequence 
of  such  act,  and  having  at  the  time  a  pur- 
pose and  intention  to  cause  his  own  death 
by  that  act;  and  that  the  question  whether 
at  the  time  he  was  capable  of  understanding 
and  appreciating  the  moral  nature  and  qual- 
ity of  his  purpose  is  not  relevant  to  the  in- 
quiry, further  than  to  illustrate  the  extent  of 
his  capacity  to  understand  the  physical  char- 
acter of  the  act  itself.  The  proviso  exempts 
the  insurers  from  liability  when  life  is  de- 
stroyed by  the  act  of  the  party  insured,  al- 
though it  may  be  distinctly  traced  as  the  re- 
sult of  a  diseased  mind,  if  the  insured  com- 
mitted self-destruction,  intending  to  destroy 
his  life,  and  comprehending  the  physical  na- 
ture and  consequences  of  his  act.  Nimick  v. 
Mutual  Ben.  Life  Ins.  Co.,  3  Pittsb.  R.  293- 
295,  18  Fed.  Gas.  247,  248. 

In  a  policy  of  life  insurance  providing 
that  the  policy  should  be  void  in  case  the 
assured  should  die  by  his  own  hand,  the 
words  "die  by  his  own  hand,"  should  be  con- 
strued in  their  largest  ordinary  sense,  which 
comprehends  all  cases  of  self-destruction. 
Where  the  assured  voluntarily  threw  himself 
into  the  water,  knowing  at  the  time  that  he 
should  thereby  destroy  his  life,  and  intending 
thereby  to  do  so,  but  at  the  time  of  commit- 
ting the  act  he  was  not  capable  of  Judging 
between  right  and  wrong,  he  "died  by  his 
own  band*'  within  the  meaning  of  the  policy. 
Borradaile  v.  Hunter,  44  Eng.  Com.  Law,  335, 
352. 

"By  his  own  hand,"  as  used  in  an  insur- 
ance policy  providing  that  the  insurer  should 
not  be  liable  in  case  the  insured  should  die 
by  his  own  hand,  meant  an  act  of  self-de- 
struction, sane  or  insane.  Dean  v.  American 
Mut  Life  Ins.  Co.,  86  Mass.  (4  Allen)  96,  9a 

Suicide  synonymoiifl. 

'The  authorities  uniformly  treat  the 
terms  'suicide'  and  'dying  by  one*s  own  hand' 


in  policies  of  lifs  insurance  as  synonymoos* 
and  the  popular  understanding  accords  with 
tliis  interpretation.  Chief  Justice  Tlndall  in 
Borradaile  v.  Hunter,  5  Man.  &  G.  668,  says 
the  expression  'dying  by  liis  own  hand'  is  in 
fact  no  more  than  the  translation  into  Kng- 
lish  of  the  word  of  Latin  origin  'suicide.' 
Life  insurance  companies  indiscriminately 
use  either  phrase  as  conveying  the  same  idea. 
If  the  words  'shall  commit  suicide,'  stand- 
ing alone  in  the  policy,  import  self-murder, 
so  do  the  words  'shall  die  by  his  own  hand.'  *' 
BlgeloW  V.  Berkshire  Life  Ins.  Co.,  93  U.  S. 
284,  286^  23  L.  Ed.  918;  Moore  v.  Connecti- 
cut Mut.  Ufe  Ins.  Co.  (U.  S.)  17  Fed.  Cas.  672, 
673;  Keels  v.  Mutual  Reserve  Fund  Life 
Ass'n  (U.  S.)  29  Fed.  198»  201.  See,  also, 
SpruIU  V.  Northwestern  Mut  Life  Ins.  Co.,  27 
S.  B.  39,  42,  120  N.  C.  141;  Billings  v.  Acci- 
dent Ins.  Co.,  24  Atl.  656,  657,  64  Vt  78,  17 
L.  R.  A.  89,  33  Am.  St  Rep.  913;  Grand  Le- 
gion of  Select  Knights  A.  O.  U.  W.  v.  Kome- 
man,  63  Pac.  292,  293, 10  Kan.  App.  577;  Mu- 
tual Life  Ins.  Co.  v.  Wiswell,  44  Pac.  996, 
998,  56  Kan.  765,  35  L.  R.  A.  258  (citing  Mu- 
tual Life  Ins.  Co.  v.  Terry,  82  U.  S.  [15  Wall.] 
580,  591,  21  L.  Bd.  236;  Penfold  v.  Universal 
Life  Ins.  Co.,  85  N.  T.  317,  821,  822,  39  Am. 
Rep.  660;  Northwestern  Mut  Life  Ins.  Co. 
V.  Hazelett,  105  Ind.  212,  4  N.  R  582,  55  Am. 
Rep.  192;  Equitable  Ufe  Assur.  Soc.  v.  Pat- 
er son,  41  Qa.  338,  367,  5  Am.  Rep.  535);  Black- 
stone  V.  Standard  Life  &  Accident  Ins.  Co., 
42  N.  W.  156,  160,  161,  74  Mich.  592,  8  L.  B. 
A.  486;  Cooper  v.  Massachusetts  Mut  lAte 
Ins.  Co.,  102  Mass.  227,  229,  8  Am.  Rep.  451; 
Eastabrook  v.  Union  Mut  Life  Ins.  Co.,  54 
Me.  224,  226^  89  Am.  Dec.  743;  Phadenhauer 
V.  Germania  Life  Ins.  Co.,  54  Tenn.  (7  Heisk.) 
567,  570,  19  Am.  Rep.  623. 

The  clause  "die  by  his  own  hand,"  as 
used  in  a  life  insurance  policy,  includes  any 
form  of  suicide.  Ritter  v.  Mutual  Life  Ins. 
Co..  18  Sup.  Ct  300,  306,  169  U.  S.  139,  42  L. 
Bd.  693. 

"Death  by  his  own  hand,"  as  used  in 

an  insurance  policy  providing  that  it  should 

i  be  void  if  the  insured  should  die  by  his  own 

I  hand,  includes  committing  suicide  by  taking 

poison.    Bachmeyer  v.  Mutual  Reserve  Fund 

Life  Ass'n,  52  N.  W.  101,  103,  82  Wis.  255. 

"By  his  own  hand,"  as  used  in  a  condi- 
tion of  a  policy  of  life  insurance  that  it  shall 
be  void  if  a  party  shall  die  by  his  own  hand, 
means  suicide  by  any  means,  and  includes 
the  case  of  suicide  by  swallowing  arsenic. 
Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  (9  Har- 
ris) 466,  479. 

DIE  BY  HI8  OWN  HAND  OB  ACT,  8ANB 
OB  INSANE. 

Where  a  life  policy  provides  that  it  shall 
be  void  if  the  insured  "die  by  his  own  hand, 
sane  or  insane,"  it  covers  all  cases  of  self- 
destruction,   whether  felonious  or  not  and 
i  relieves  the  company  from  liability,  though 
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the  suicide  is  the  result  of  insanity,  or  in  it- 
telf  an  insane  act  Streeter  y.  Western 
Onion  Mat  Life  &  Accident  Soc.  of  the  Unit- 
ed States,  31  N.  W.  779,  780,  65  Mich.  199,  8 
Am.  St  Rep.  882. 

The  term  "death  by  his  own  hand  or  act, 
sane  or  insane,"  in  a  condition  in  a  life  pol- 
icy that  the  policy  shall  be  void  in  case  of 
the  death  of  insured  by  bis  own  hand  or  act 
sane  or  insane,  includes  his  death  by  suicide, 
though  insane  at  the  time  of  the  commis- 
sion  of  the  act  Northwestern  Mut.  Life  Ins. 
Go.  ▼.  Maguire,  19  Ohio  Cir.  Ct  R.  662,  563. 

In  a  policy  of  life  insurance  providing 
that  in  case  of  the  death  of  the  insured  "by 
Us  own  act  or  intention,  whether  sane  or  in- 
sane," the  company  shall  only  be  liable  for 
the  net  value  of  the  policy  at  that  time,  the 
clause  "by  his  own  act  or  intention,"  etc.,  is 
equivalent  to  the  words  "by  his  own  hand." 
Adkins  V.  Columbia  Life  Ins.  Co.,  70  Mo.  27, 
28,  35  Am.  Rep.  410. 


Under  a  policy  providing  that  it  should 
he  void  if  insured  "die  by  his  own  act  sane 
or  insane,"  there  can  be  no  recovery  if  insur- 
ed took  his  life  when  he  had  mind  enough  to 
know  that  the  act  by  which  he  did  so  would 
probably  result  in  his  death,  and  he  com- 
mitted it  with  the  intention  that  it  should  do 
BO,  though  he  may  not,  from  mental  derange- 
ment have  known  that  the  act  was  wrong, 
and  may  not  have  had  power  to  resist  the  im- 
pulse. Manhattan  Life  Ins.  Co.  v.  Beard,  66 
8.  W.  35,  86,  23  Ky.  Law  Rep.  1747,  1750,  112 
Ky.  455. 

In  an  action  on  a  life  policy  providing 
that  if  insured  should  die  by  his  own  hand  or 
act,  sane  or  insane,  the  policy  should  be  void, 
the  court  said:  "We  are  to  say  from  these 
words  wliat  the  parties  must  have  intended, 
and  we  cannot  properly  say  that  additional 
words  liaving  no  meaning  were  inserted  in 
the  contract,  and  if  they  mean  anything  it  is 
jVBt  wliat  the  words  commonly  import  and 
that  is,  if  death  ensues  from  any  physical 
movement  of  the  hand  or  body  of  the  assur- 
ed, proceeding  from  a  partial  or  total  eclipse 
of  the  mind,  the  insurer  may  go  free.  We 
are  not  altogether  unmindful  of  the  force  of 
the  proposition  that  a  man  does  not  die  by 
his  own  hand  who  has  not  sufficient  mind  to 
will  bis  own  death,  and  it  is  not,  perhaps,  en- 
tirely easy  to  see  in  what  precise  words  in 
our  language  the  idea  may  be  accurately  and 
artistically  expressed  that  a  totally  insane 
man  may  take  liis  own  life.  But  the  ques- 
tlOD  seems  to  involve  more  the  refinement  of 
language  than  the  application  of  practical 
sense,  and  we  are  of  opinion  that,  in  the 
common  Judgment  of  mankind,  it  will  be  con- 
sidered that,  when  a  totally  insane  man  blows 
his  brains  out  with  a  pistol,  be  will  be  said 
to  have  'died  by  his  own  hand,'  witliin  the 
meaning  of  a  policy  such  as  we  have  now  un- 
der consideration."  De  Gogorza  v.  Knicker- 
bocker Life  Ins.  Ck>.,  65  N.  Y.  232,  241,  242. 


DIE  BY  8UICIDZI 

See  "Suicide." 

DIE  BY  SUICIDE,  8AHE  OB  IHSANB. 

See  "Suicide  Sane  or  Insane." 

DIE  BY  SUICIDE.  VOLUNTARY  OB  IN- 
VOLUNTARY. 

See  "Suidde  Voluntary  or  Involuntary." 

DIE  IN  CONSEQUENCE  OF  VIOUkTIOM 
OF  LAW. 

An  exception  in  a  policy  tliat  the  com- 
pany shall  not  be  liable  if  insured  shall  "die 
in  or  in  consequence  of  the  violation  of  any 
criminal  law"  would  not  include  death  of  the 
insured  by  suicide  committed  in  order  to  es- 
cape arrest  for  violation  of  a  criminal  law. 
Kerr  v.  Minnesota  Mut  Ben.  Ass'n,  30  N.  W. 
312,  313,  39  Minn.  174,  12  Am.  St  Rep.  631. 


As  used  in  a  life  policy  containing  a 
clause  to  the  effect  that  the  policy  should  be 
void  if  the  assured  should  die  in  consequence 
of  the  violation  of  any  law,  the  phrase  "in 
consequence  of  the  violation  of  any  law" 
meant  in  consequence  of  the  commission  of 
any  crime,  the  character  of  which  directly  in- 
I  creased  the  risk,  although  the  crime  might 
i  be  below  the  grade  of  a  felony.  Wolff  v. 
Connecticut  Mut  Life  Ins.  Co.,  5  Mo.  App. 
236^  244. 

An  exception  in  a  policy  of  life  insurance 
that  it  should  be  void  if  the  insured  should 
"die  in  consequence  of  the  violation  of  the 
laws"  of  any  nation,  state,  or  province, 
should  be  construed  to  include  the  dying  from 
a  shot  from  a  pistol  in  the  liands  of  a  per- 
son upon  whom  the  insured  and  his  brother 
had  committed  a  violent  assault  even  though 
the  pistol  might  have  been  accidentally  dis- 
charged. Murray  v.  New  York  Life  Ins.  Co., 
96  N.  Y.  614,  616^  48  Am.  Rep.  668. 

DIE  IN  KNOWN  VIOLATION  OF  LAW. 

The  term  "known  violation  of  any  law," 
in  a  life  policy  containing  a  clause  that  the 
policy  shall  be  void  in  case  insured  shall  die 
in  a  known  violation  of  any  law  of  the  state, 
or  of  the  United  States,  or  any  foreign  coun- 
try, means  while  engaged  in  a  criminal  act, 
known  by  him  at  the  time  to  be  a  crime 
against  the  laws  of  such  state  or  country. 
Cluff  V.  Mutual  Ben.  Life  Ins.  Co.,  95  Mass. 
(13  Allen)  308,  317. 

Where  a  life  policy  provides  that  the 
same  shall  be  void  if  the  insured  "die  in  the 
known  violation  of  any  law,"  such  phrase 
means  that  the  policy  is  to  be  void  if  death 
occur  by  reason  of  the  violation  of  law.  It 
cannot  be  construed  to  mean  that  the  pol- 
icy is  to  be  avoided  by  the  mere  fact  that 
at  the  time  of  the  death  the  insured  was  vio- 
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latlng  the  law,  If  the  death  occurred  from 
Bome  cause  other  than  such  yiolatlon.  Brad- 
ley T.  Mutual  Ben.  Life  Ina.  Co.,  45  N.  Y.  422, 
428,  6  Am.  Rep.  115. 

A  life  policy  which  provided  it  should 
be  void  if  the  assured  should  die  in  a  duel, 
or  by  the  hand  of  Justice,  in  the  commission 
of  a  felony,  or  in  the  "known  violation  of  the 
law"  of  a  state,  meant  a  death  in  the  com- 
mission of  the  felony.  Harper's  Adm'r  t. 
Phoenix  Ins.  Co.,  19  Mo.  506.  511. 

"Die  in  known  violation  of  law,"  as  used 
in  a  life  insurance  policy  conditioned  that  it 
was  avoided  if  the  assured  died  in  the  known 
violation  of  a  law  of  the  state,  did  not  include 
the  death  of  insiired  which  resulted  from  a 
quarrel,  unless  his  slayer  was  excusable. 
Harper's  Adm'r  v.  Phoenix  Ins.  Co.,  18  Mo. 
109,  110. 

Where  insured  came  to  his  death  by  a 
wound  received  by  him  in  an  encounter  be- 
tween himself  and  another  In  which  pistols 
loaded  with  powder  and  balls  were  fired  by 
each  party  at  the  other,  if  insured's  firing  off 
his  pistol  was  done  in  lawful  defense  of  his 
person,  when  there  was  reasonable  cause  for 
him  to  apprehend  design  on  the  part  of  the 
other  to  do  him  a  great  personal  injury,  and 
also  to  apprehend  immediate  danger  of  such 
design  being  accomplished,  then  insured  did 
not  come  to  his  death  in  "known  delation  of 
the  law  of  the  land,"  witliln  the  meaning  of  a 
clause  in  the  policy  "that  in  case  he  should  | 
die  in  the  known  violation  of  any  law  of  this  j 
state,  or  of  the  United  States,  or  of  any  gov- 
ernment where  he  may  be,  this  policy  shall 
be  void  and  of  no  effect."  A  killing  under 
such  circumstances,  under  the  statutes  of 
Missouri,  would  be  Justifiable  homicide,  and 
not  a  "violation  of  the  law"  within  the 
meaning  of  the  policy.  Overton  v.  St.  Louis 
Mut.  Life  Ins.  Co.,  39  Mo.  122,  124,  90  Am. 
Dec.  455. 

Under  a  policy  providing  that  it  shall  be 
forfeited  in  case  the  assured  shall  die  while 
engaged  in  a  known  "violation  of  law,"  a 
known  violation  of  a  positive  law,  whether 
a  civil  or  a  criminal  one,  avoids  the  policy 
if  the  natural  and  reasonable  consequences 
of  the  violation  increase  the  risk.  A  viola- 
tion of  law,  whether  the  law  is  a  civil  or  a 
criminal  one,  does  not  avoid  the  policy  if  the 
natural  and  reasonable  consequences  of  the 
act  do  not  increase  the  risk.  An  assault  and 
battery  upon  the  person  of  the  wife  of  anoth- 
er, violently  beating,  bruising,  or  choking  her. 
Is  a  known  violation  of  law.  Bloom  v. 
Franklin  Life  Ins.  Co.,  97  Ind.  478»  484,  49 
Am.  Rep.  469. 

DIE  INTESTATE. 

"Dying  intestate"  means  dying  without 
making  a  valid  and  operative  disposition  of 


one's  property  by  will.    Newton  t.  Giiffitb 
(Md.)  1  Har.  ft  G.  Ill,  131. 

DIE  LEAVING  ISSUE. 

The  words  "leaving  issue^  in  a  will, 
when  used  in  reference  to  realty,  mean  leav- 
ing issue  at  the  time  of  death.  Downing  v. 
Wherrln,  19  N.  H.  2,  86,  49  Am.  Dec.  139. 

The  phi-ase  "if  he  shall  leave  issue*'  Is 
uniformly  construed  to  mean  an  indefinite 
failure  of  issue,  unless  there  be  sometlilng 
in  the  context  to  qualify  the  expresaloxL 
George  v.  Morgan,  16  Pa.  (4  Harris)  95,  107. 

The  words  "die  leaving  issue,"  as  used 
in  a  will  making  a  gift  to  certain  daughters 
for  life,  and  providing  that  if  such  daughters, 
or  either  of  them,  should  die  leaving  Issue, 
the  share  of  such  daughter  so  dying  should 
go  to  and  be  equally  divided  among  such  is- 
sue, and  the  lawful  issue  of  such  as  may  be 
dead,  naturally  and  necessarily  means  issue 
surviving  at  the  time  of  the  daughter's  death. 
Appeal  of  Woelpper,  17  Atl.  870,  872,  126  Pa. 
562. 

A  provision  In  a  will  that.  If  any  of  tes- 
tator's children  should  die  leaving  issue  or 
lawful  heirs,  such  issue  or  heirs  should  re- 
ceive their  parents'  portion,  refers  to  a  death 
in  the  testator's  lifetime,  and  not  afterwards. 
Livingston  v.  Greene,  52  N.  Y.  118,  124; 
Phelps  V.  Bobbins,  40  Conn.  250,  251. 

DIE  LEAVING  NO  DESCENDANTS. 

A  will  provided  finally  that,  should  ei- 
ther of  testator's  sons  die  leaving  no  legal 
descendants,  then  and  In  that  event  all  the 
property  which  should  have  been  his,  If  liv- 
ing, should  go  to  and  become  the  property  of 
the  survivor  and  his  legal  descendants,  and 
the  property  of  the  survivors  of  the  trustees 
mentioned.  Held,  that  the  words  "die  leav- 
ing no  legal  descendants"  are  not  used  in 
their  technical  sense,  in  which  they  are  held 
to  import  an  indefinite  failure  of  issue;  but, 
when  construed  with  the  whole  clause,  mean 
a  dying  of  one  son  without  legal  descend- 
ants during  the  life  of  the 'other,  so  that  the 
estate  devised  will  take  effect  on  the  death 
of  one  and  during  the  lifetime  of  the  other. 
Armstrong  v.  Douglass,  14  S.  W.  604^  605, 
89  Tenn.  (5  Pickle)  219,  10  L.  R.  A.  85. 

DIE  SEISED. 

A  will  giving  to  one  person  certain  prop- 
erty, "and  ail  other  property  of  which  I  shall 
die  seised,"  passes  a  life  insurance  under  a 
certificate  payable  "to  the  devisees,  or,  if 
no  will,  to  the  heirs,"  though  nearly  If  not 
all  of  the  property  of  the  insured,  except  the 
insurance,  is  specifically  named  in  the  be- 
quest. Aveling  V.  Northwestern  Masonic  Aid 
Ass'n,  40  N.  W.  28,  29,  72  Mich.  9,  1  L.  B.  A. 
528. 
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DIE  UNMARRIED    OR   WITHOUT   IS- 
SUE. 

It  bas  long  been  regarded  as  an  estab- 
llshed  law  in  Pennsylvania  that  such  words 
as  **ln  case  of  his  death,  unmarried  or  with- 
out issue,"  as  used  In  a  will,  are  equivalent 
to  simply  dying  without  issue,  unless  there 
is  something  else  in  the  case  to  warrant  a 
different  construction  of  the  will.  Barber  v. 
Pittsburgh,  Ft  W.  &  0.  R.  Co.,  166  U.  S.  83, 
106, 17  Sup.  Ot  488,  41  L.  Ed.  925. 

DIE  WITHOUT  OHHiDREN. 

A  devise  to  one,  but,  in  case  he  should 
"die  without  children,"  then  over,  means  "die 
without  children  living  at  the  time  of  his 
death."  Morgan  v.  Morgan  (Conn.)  5  Day, 
517,  523;  Barney  v.  Arnold,  23  Atl.  45,  15 
R.  L  78;  Falrchlld  v.  Crane,  18  N.  J.  Eq.  (2 
BeasL)  105,  107;  Parish's  Heirs  v.  Ferris,  6 
Ohio  St  563,  574.  575. 

Where  a  vtIII  bequeathed  certain  prop- 
erty to  the  testator's  son,  to  be  put  on  inter- 
est for  his  benefit  until  he  should  arrive  at 
the  age  of  21  years,  and  that,  in  case  he 
should  "die  having  no  children,"  then  the 
property  should  go  to  certain  beneficiaries, 
the  deviw  over  was  on  the  condition  of  the 
son's  dying  under  21  years  of  age  and  with- 
out issue.  Van  Houten's  Ex'rs  v.  Penning- 
ton, 8  N.  J.  Eq.  (4  Halst.  Ch.)  745,  746. 

The  term  "die  without  children,"  In  a 
will  devising  property  to  testator's  son,  but 
directing  that  if  he  die  without  children  or 
thek  legal  representatives  the  property  shall 
be  divided,  etc.,  is  to  be  construed  to  mean 
living  children.  Builock  v.  Seymour,  33  Conn. 
289,293. 

The  words  "die  without  children,"  as 
used  in  a  will,  mean  die  in  the  lifetime  of 
the  testator  without  children.  McCormick  v. 
McBUigot  17  Atl.  896,  898,  127  Pa.  230,  14 
Am.  St  Rep.  837. 

Unless  a  different  purpose  be  plainly  el- 
pressed  in  the  instrument,  every  limitation 
in  a  deed  or  will  contingent  upon  a  person 
dying  "without  heirs,"  or  "without  children" 
or  "issue,"  or  other  words  of  like  import,  shall 
be  construed  as  a  limitation  to  take  effect 
when  such  person  shall  die,  unless  the  ob- 
ject on  which  the  contingency  is  made  to  de- 
pend is  then  living,  or,  if  a  child  of  his  body, 
such  child  be  bom  within  10  months  next 
thereafter.     Ky.  St  1903,  S  2344. 

An  absolute  devise,  followed  by  a  pro- 
viso that,  if  the  devisee  "die  without  chil- 
dren, grandchildren,  or  wife  living,"  the  es- 
tate shall  go  over,  carries  the  fee  to  the  devi- 
see if  he  survive  the  testator,  inasmuch  as 
the  limiting  words  will  be  taken  to  refer  to 
the  devisee's  death  in  the  lifetime  of  the  tes- 
tator, unless  a  contrary  Intention  appears. 
King  V.  Frick,  135  Pa.  575,  19  Ati.  951.  952, 
20  Am.  St  Rep.  889. 


DI£  WITHOUT  HAVING  OHHiDREN, 

"Having"  as  used  in  a  will  reciting,  aft- 
er giving  and  bequeathing  a  certain  house 
and  money  to  a  daughter,  that  in  the  event 
of  her  dying  without  "having"  any  lawful 
Issue  such  house  and  money  should  go  to  cer- 
tain others,  is  capable  of  two  meanings: 
When  applied  to  realty,  it  means  a  general, 
indefinite  failure  of  issue;  when  applied  to 
personalty,  it  means  leaving  at  the  time  of 
the  death.  Cole  v.  Goble,  13  C.  B.  444,  455, 
20  Eng.  Law  &  Eq.  234,  237;  Downing  v. 
Wherrin,  19  N.  H.  2,  86,  49  Am.  Dec.  139; 
Harris  v.  Smith,  16  Ga.  545,  548. 

As  used  In  a  will  leaving  a  leasehold  es- 
tate to  a  certain  daughter,  but,  if  she  died 
without  having  children,  that  it  should  then 
go  to  another,  etc.,  "having"  does  not  mean 
leaving,  so  that  such  other  person  is  not  en- 
titled to  such  leasehold  in  the  event  of  such 
daughter's  ever  having  had  any  child,  though 
it  dies  before  her  decease.  Weakley  t,  Rugg, 
7  Term  R.  322,  326. 

DIE  WITHOUT  HAVING  ISSUE. 

The  text-books  lay  down  the  general  rule 
that  where  a  devise  is  to  one  and  his  heirs, 
with  a  devise  over  **lf  he  die  without  issue" 
or  "without  having  issue,"  and  with  no  ex- 
planatory words  defining  the  time  to  which 
this  contingency  is  to  apply,  it  will  be  con- 
strued to  be  a  general  failure  of  issue  at  any 
time,  however  indefinite  or  remote,  and  which 
may  not,  therefore,  happen  for  many  genera- 
tions. But  the  decisions  upon  this  subject 
are  exceedingly  arbitrary,  and  without  much 
foundation  in  reason  or  common  sense. 
Hence  courts  will  seize  bold  of  slight  circum- 
stances to  give  to  executory  devises  a  con- 
struction which  regards  the  failure  of  issue 
as  relating  to  a  definite  period  of  time.  The 
construction  of  the  words  as  importing  an  in- 
definite failure  of  issue  will  give  way  to  any 
explanatory  words  in  the  context  which  can 
be  interpreted  as  fixing  the  time  of  the  fail- 
ure at  the  death  .of  the  first  taker.  Strain  v. 
Sweeny,  45  N.  E.  201,  202,  163  111.  603. 

It  has  been  long  settled  that  the  words 
occurring  in  a  will  referring  to  the  death  of 
a  person  without  issue,  whether  the  terms  be 
"if  he  die  without  issue,"  or  "if  he  have  no 
issue,"  or  "if  he  die  before  he  has  issue,"  or 
"for  want  of  or  in  default  of  issue,"  unex- 
plained by  the  context,  and  whether  applied 
to  real  or  personal  estate,  are  construed  to 
Import  a  general  indefinite  failure  of  issue. 
I  The  rule,  in  the  language  of  Lord  Redesdale, 
I  is  that  technical  words  shall  have  their  legal 
effect,  unless  from  subsequent  inconsistent 
words  it  is  very  clear  that  the  testator 
meant  otherwise,  or  unless,  in  the  language 
of  Lord  Alvaney,  in  Coole  v.  Coole,  3  Bos.  & 
P.  620,  the  intent  appears  so  plainly  to  the 
contrary  that  no  one  can  misunderstand  it. 
As  to  personalty,  it  seems  the  word  "Issne" 
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yields  more  readily  to  expressions  and  elr-. 
cumstances  In  a  will  tending  to  confine  It  to 
the  restricted  sense,  than  when  applied  to 
real  estate.  Tlnsley  t.  Jones  (Va.)  18  Grat 
289,  292. 

DIE  WlTHOXrr  HEIBS. 

The  terms  "die  without  Issue  *  "die  with- 
out leaving  Issue/'  and  "die  without  heirs 
lawfully  begotten,"  are  synonymous.  Moody 
V.  Walker,  3  Ark.  147,  19a 

A  will  providing  that.  In  case  the  daugh- 
ter of  the  testatrix  should  "die  without 
heirs,*'  the  estate  devised  to  her  should  vest 
In  others  named,  should  be  construed  to 
mean  without  issue.  Kent  v.  Armstrong,  6 
N.  J.  Eq.  (2  Halst.  Ch.)  637,  640  (citing  Cro. 
Jac.  415;  8  Lev.  17;  1  P.  Wms.  23;  2  Saund. 
29S,  a,  b);  NUes  v.  Gray,  12  Ohio  St  820,  328. 

As  indefinite  failure  of  issue. 

The  words  "die  without  heirs"  import  an 
Indefinite  failure  of  heirs.  In  contradistinc- 
tion to  a  failure  or  extinction  within  some 
specified  period,  which  Is  called  a  "definite 
failure  of  heirs."  Gambrill  v.  Forest  Grove 
Lodge,  5  Atl.  548,  549,  66  Md.  17;  Watkins  v. 
Quarles,  23  Ark.  179,  192;  Seaman  v.  Harvey 
(N.  Y.)  16  Hun.  71.  75. 

Unless  a  different  purpose  be  plainly  ex- 
pressed In  the  Instrument,  every  limitation  In 
a  deed  or  will  contingent  upon  a  person  dy- 
ing "without  heirs,"  or  "without  children"  or 
"issue,"  or  other  words  of  like  Import,  shall 
be  construed  as  a  limitation  to  take  effect 
when  such  person  shall  die,  unless  the  object 
on  which  the  contingency  Is  made  to  depend 
is  then  living,  or.  If  a  child  of  his  body,  such 
child  be  born  within  10  months  next  there- 
after.   Ky.  St  1908.  §  2344. 

In  a  limitation  of  real  or  personal  prop- 
erty by  deed,  will,  or  other  Instrument  In 
writing,  the  words  "die  without  Issue,"  or 
"die  without  leaving  Issue^"  or  "have  no  is- 
sue." or  "die  without  heirs  of  the  body,"  or 
other  words  Importing  either  a  want  or  fail- 
ure of  issue  of  any  person  In  his  lifetime  or 
at  the  time  of  his  death,  or  an  Indefinite  fail- 
ure of  his  Issue,  shall,  unless  a  contrary  In- 
tention clearly  appears  by  the  Instrument 
creating  such  limitation,  mean  a  want  or  fail- 
ure of  issue  in  the  lifetime  or  at  the  time  of 
the  death  of  such  person,  and  not  an  Indefi- 
nite failure  of  his  issue.  Rev.  Laws  Mass. 
1902,  p.  1268,  c.  134,  S  5. 

A  devise  to  a  daughter,  but  In  case  she 
should  "die  without  any  legitimate  heirs," 
then  over,  means  a  definite,  and  not  an  in- 
definite, failure  of  issue,  and  Is  to  be  con- 
strued as  If  the  words  "living  at  the  time  of 
her  death"  had  been  added  after  the  words 
''legitimate  heirs."  Niles  t.  Gray.  12  Ohio 
St  320,  82& 


A  will  providing  that;  if  a  beneflcbLry 
should  "die  without  an  heir  before  he  riuOl 
arrive  to  the  age  of  21  years,"  what  was  1>e- 
queathed  to  him  should  be  divided  amons  l^is 
brothers  and  sisters,  should  be  construed  to 
mean  a  definite  failure  of  Issuei  and  rests 
the  first  taker  with  a  fee  simple.  Lippett  ▼• 
Hopkins  (U.  S.)  15  Fed.  Gas.  567,  568. 

"A  devise,  'If  ^ther  of  my  sons  Jotm 
and  Jacob  should  happen  to  die  without  WLnj 
lawful  heirs  of  their  own,  then  the  share  of 
him  who  may  first  decease  shall  accrue  to 
the  other  survivor  and  his  heirs,'  should  be 
construed  to  provide  for  a  definite  failure  of 
issue,  and  that  each  son  took  an  estate  in 
fee  simple  conditional,  and  not  an  estate  tall. 
It  seems  to  me  that  the  natural  constmctioii 
Is,  and  the  real  meaning  of  this  testator  was, 
that,  if  one  of  these  sons  should  die  wlthont 
issue  in  the  lifetime  of  the  other,  the  otber 
was  to  have  the  whole.  If  this  contingency 
should  not  happen,  the  testator  desired  to 
make  no  further  provision  on  the  subject. 
The  best  opinion  I  have  been  able  to  form  Is 
that,  by  way  of  executory  devise,  the  share 
of  the  son  first  dying  without  issue  in  the 
lifetime  of  the  other  was  to  go  over  to  that 
survivor,  and  that  subject  to  this  contingen- 
cy, each  took  a  fee  simple."  Abbott  ▼.  Bssex 
Co.  (U.  B.)  1  Fed.  Oas.  16.  20. 

A  testator  devised  certain  land  to  his 
children  in  fee,  and  then  added  the  follow- 
ing clause:  "That  if  any  of  my  said  sons 
[naming  them]  or  my  daughter  M.  shall  hap- 
pen to  die  without  heirs  male  of  their  own 
bodies,  that  then  the  land  shall  return  to 
the  survivors,  to  be  equally  divided  between 
them."  Held,  that  the  devise  over  to  the 
survivors  showed  that  an  indefinite  failure  of 
issue  was  not  meant,  and  that  the  will  shoold 
be  construed  to  mean  that,  if  any  of  the  devi- 
sees named  should  die  without  leaving  male 
issue  at  the  time  of  his  death,  his  portion 
should  be  divided  among  the  survivors.  Fos- 
dick  V.  Cornell  (N.  Y.)  1  Johns.  440.  448»  452, 
8  Am.  Dec.  840. 

As  wltlilm  lifetime  ef  testator. 

Where  a  future  Interest  is  limited  by  a 
grant  to  take  effect  on  the  death  of  any  per- 
son "without  heirs"  or  "heirs  of  his  body," 
or  •'without  issue,"  or  in  equivalent  words, 
such  words  must  be  taken  to  mean  succes- 
sors, or  issue  living  at  the  death  of  the  pet- 
son  named  as  ancestor,  dv.  Code  Idaho 
1901,  i  2397. 

A  will  providing  for  the  division  of 
property  among  testator's  children,  and«  in 
case  any  of  such  children  should  "die  with- 
out an  heir  of  thehr  body  begotten,"  tbeir 
part  should  be  equally  divided  among  the 
survivors  or  their  heirs,  should  be  construed 
as  meaning  the  death  of  the  legatee  after 
that  of  the  testator,  and  before  the  time  for 
distribution*  or  when  the  legacy  may  be  re- 
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duced  to  possession.   Pool  t.  Bennlng»  48  Ky. 
(9  B.  Mon.)  628. 

Testator  deylsed  certain  land  to  his  wife 
for  life,  then  to  his  son  W.  and  his  heirs  for- 
ever. Another  clause  proTided  that,  if  any  of 
his  sons  to  whom  be  bequeathed  property 
should  die  without  "heirs  of  his  body/'  the 
real  estate  so  bequeathed  should  go  to  the 
sunriYing  brother  or  brothers,  and  personalty 
to  all  the  other  heirs  equally.  Other  pro- 
visions tended  slightly  to  show  that  testator 
contemplated  that  liis  son  should  surviye 
him.  It  was  held  that  construing  all  the 
clauses  together,  the  word  "die  without  heirs 
of  his  body"  referred  to  death  at  any  time 
before  or  after  testator's  death,  and  passed 
a  conditional  fee  to  W.,  determinable  upon 
his  death  without  lineal  heirs.  Summers  t. 
Smith,  21  N.  E.  191, 102, 127  111.  645. 

DIE   WITHOUT    HEIBS    AITD    uiX£ft-  I 
TATE. 

Where  a  will  devised  property  to  a  per- 
son to  be  possessed,  enjoyed,  and  occupied 
by  her  and  her  heirs  forever,  but,  if  she 
fifaould  die  without  heirs  and  Intestate,  then 
that  all  the  estate  should  vest  in  her  brother, 
the  words  "without  heirs  and  intestate"  im- 
plied a  power  of  control  and  disposition,  so 
as  to  be  inconsistent  with  and  avoid  the  lim- 
itation over,  and  the  devisee  took  an  estate 
in  fee.  Armstrong  y.  Kent  6  N.  J.  Eq.  (2 
Halst.  Ch.)  659,  574. 

DIE  WITHOXTT  HEIBS  IiIVINO. 

"Dying  v^ithont  heirs  living  or  survlv- 
hig"  is  always  held  to  import  a  definite  fail- 
ure of  issue.  Granger  v.  Grauger,  46  N.  E. 
80,84, 147  Ind.  95,  86  L.  R.  A.  190. 

DIE  WITHOUT  ISSUE. 

The  terms  "die  without  issue,**  "die 
without  leaving  issue,"  and  "die  without 
beirs  lawfully  begotten,"  are  synonymous. 
Moody  V.  Walker,  3  Ark.  (3  Pike)  147,  198. 

A  will  which  devised  all  the  testator's  es- 
tate to  Q.  and  his  heirs  forever,  and  after- 
wards provided  that,  if  G.  should  die  without 
issne  who  could  inherit,  the  estate  given  to 
bim  in  the  will  should  be  otherwise  disposed 
of,  is  of  the  same  effect  as  though  the  testa- 
tor bad  said  veithout  "heirs  of  his  body  law- 
fully begotten,"  and  the  word  "heirs,"  in  the 
flnt  devise,  will  be  construed  as  intended  for 
belrs  of  the  body,  G.  taking  an  estate  tail. 
Tnrrill  v.  Northrop,  61  Conn.  33,  36. 

The  words  "vfithout  issue,  that  is,  with- 
out belrs,  being  his  own  children  lawfully  be-, 
gotten,"  have  the  same  meaning  as  if  only 
the  words  "without  issue  or  without  heirs 
of  bis  body**  had  been  used.  The  only  effect 
of  tbe  use  of  the  words  "children  lawfully 
begotten"  was  to  qualify  and  restrict  the 
meaning  of  the  word  "heirs"  to  the  heirs  of 


the  body.    Moore  v.  Gary,  48  N.  B.  680,  632, 
149  Ind.  51. 

As  indellnite  f milvire  mi  immum. 

The  term  "die  without  issue,"  standing 
uninfluenced  by  other  parts  of  the  will,  im- 
ports an  indefinite  failure  of  issue;  that  is,  a 
failure  not  on  the  death  of  the  first  taker,  but 
a  failure  when  all  his  issue  or  descendants 
shall  cease.  Kent  v.  Armstrong,  6  N.  J.  Bq. 
(2  Halst.)  637,  638;  Wardell  v.  Allaire,  20  N. 
J.  Law  (Spencer)  6,  9,  21;  Condlct's  Ex'rs  v. 
King,  13  N.  J.  Bq.  (2  Beasl.)  376,  876;  Trum- 
bull V.  Gibbons,  22  N.  J.  Law  (2  Zab.)  117, 
154;  Davles'  Adm*r  v.  Steele's  Adm'r,  38  N. 
J.  Bq.  (11  Stew.)  168,  171;  Hugg  v.  Hugg,  5 
N.  J.  Law  (2  Southard)  427,  431;  Morehouse 
V.  Cotheal,  21  N.  J.  Law  (1  Zab.)  480,  490 
(citing  4  Kent,  Comm.  274  [5th  Ed.];  2  Jarm. 
Wills,  417,  427);  Morehouse  v.  Cotheal,  22  N. 
I  J.  Law  (2  Zab.)  430,  435;  Wilson  v.  Small,  20 
N.  J.  Law  (Spencer)  151,  152;  Ghetwood  v. 
!  Winston,  40  N.  J.  Law  (11  Vroom)  337,  338; 
I  Harris  v.  Taylor,  5  N.  J.  Law  (2  Southard) 
413,  416;  Wilson  v.  Wilson,  19  Atl.  132,  133, 
I  46  N.  J.  Eq.  (1  Dick.)  321;  Harris  v.  Smith, 
I  16  Ga.  545,  548;  Paterson  v.  Ellis'  Bx'rs  (N. 
t  Y.)  11  Wend.  259,  282;  Jackson  v.  Bull  (N.  T.) 
j  10  Johns.  19;  Wilson  v.  Wilson  (N.  Y.)  20 
I  How.  Prac.  41,  44;  Whltford  v.  Armstrong, 
9  R.  I.  394,  395;  Arnold  v.  Brown,  7  E.  I. 
188,  196;  Vaughn  v.  Guy,  17  Mo.  429,  431; 
Moody  V.  Walker,  3  Ark.  (3  Pike)  147,  198; 
Hollett's  Lessee  v.  Pope  (Del.)  3  Har.  542: 
Fisk  V.  Keene,  35  Me.  349,  355;  Mendenhall 
V.  Mower,  16  S.  G.  308,  312;  Mangum  v. 
Piester,  16  S.  O.  316,  327;  Eichelberger  v. 
Barnitz  (Pa.)  9  Watts,  447,  450;  Lawrence  v. 
Lawrence,  105  Pa.  385,  339;  Stouch  v.  Zeig- 
ler,  46  Ati.  486,  488,  196  Pa.  489;  Wynn  v. 
Story,  38  Pa.  (2  Wright)  166,  169;  Kay  v. 
Scates,  37  Pa.  (1  Wright)  31,  38,  78  Am.  Dec. 
399;  In  re  Miller's  Estate,  22  Atl.  1044,  145 
Pa.  561;  In  re  HofTs  Estate,  23  Atl.  890,  892, 
147  Pa.  636;  Reinoehl  ▼.  Shirk,  12  Atl.  806, 
808,  119  Pa.  108;  Hackney  ▼.  Tracy,  20  Atl. 
560,  561,  137  Pa.  53;  In  re  Robinson's  Estate, 
24  Atl.  297,  299,  149  Pa.  418;  Tongue's  Les- 
see T.  Nutwell,  18  Md.  415,  425;  Dallam  v. 
Dallam's  Lessee  (Md.)  7  Har.  A  J.  220,  236. 
Newton  v.  Grifllth  (Md.)  1  Har.  A  G.  Ill,  116; 
(>>megys  v.  Jones,  4  Atl.  567,  568,  65  Md. 
317;  Barlow  v.  Salter,  17  Ves.  479,  482;  Cole 
V.  Goble,  18  C.  B.  444,  455,  20  Bug.  Law.&  Bq. 
234,  237;  Allen  v.  Trustees  of  Ashley  School 
Fund,  102  Mass.  262,  264;  Hall  v.  Priest,  72 
Mass.  (6  Gray)  18,  19;  Ide  v.  Ide,  6  Mass. 
500,  502;  Hawley  ▼.  Inhabitants  of  North- 
ampton, 8  Mass.  3,  12,  5  Am.  Dec.  66;  Hay- 
ward  V.  Howe,  78  Mass  (12  Gray)  49,  50,  71 
Am.  Dec.  734;  Downing  v.  Wherrin,  19  N. 
H.  9,  86,  49  Am.  Dec.  139;  McGraw  v.  Dav- 
enport (Ala.)  6  Port  319,  327,  329.  But 
where,  from  its  context,  and  the  will  as  a 
whole,  it  appears  that  testator  intended  the 
term  to  mean  a  definite  failure  of  issue,  it 
will  be  so  construed.  Cain  ▼.  Robertson,  61 
N.  B.  26,  27,  27  Ind.  App.  198;  Hall  y.  Ghaf- 
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fee,  14  N.  H.  215»  224;  Beddel  y.  Wills,  20  N. 
J.  Law  (Spencer)  223,  225;  Van  Middlea- 
«7orth  V.  Schenck,  8  N.  J.  Law  (3  Halst.)  29, 
41;  Wurts'  Bx'rs  v.  Page,  19  N.  J.  Bq.  (4  O. 
B.  Green)  365,  367;  Buchanan  y.  Schiilder- 
man,  1  Pac.  899,  900,  11  Or.  150;  Dumond  v. 
Strlngham  (N.  T.)  26  Barb.  104,  111;  Mof- 
fat's Bx'rs  V.  Strong  (N.  Y.)  10  Johns.  12,  17; 
Anderson  ▼.  Jackson  (N.  Y.)  16  Johns.  382, 
402,  8  Am.  Dec.  330;  Appeal  of  Fltzwater, 
94  Pa.  141,  146;  Strain  v.  Sweeny,  45  N.  B. 
201,  202,  163  III.  603;  Stone  y.  Bradlee 
(Mass.)  66  N.  B.  708,  709,  183  Mass.  165. 

The  words  "die  without  issue"  haye  been 
held  to  import  an  indefinite  failure  of  issue, 
when  applied  to  personalty  as  well  as  to 
realty.  Ghism's  Adm*r  y.  Williams,  29  Mo. 
288,  292;  Dayles'  Adm'r  y.  Steel's  Adm'r, 
38  N.  J.  Bq.  (11  Stew.)  168,  170;  Moody  y. 
Walker,  3  Ark.  (3  Pike)  147,  198.  But  or- 
dinarily they  are  construed  to  mean  definite 
failure  of  issue,  when  so  used.  Forth  y. 
Chapman,  1  P.  Wms.  663;  Caulk's  Lessee 
y.  Caulk  (Del.)  52  Atl.  340,  345,  3  Pennewill, 
528;  Kimball  y.  Penhallow,  60  N.  H.  448, 
451;  Downing  y.  Wherrin,  19  N.  H.  9,  86» 
49  Am.  Dec.  139;  HaU  y.  Chaffee,  14  N.  H. 
215,  224;  PInkham  y.  Blair,  67  N.  H.  226, 
227;  Patterson  y.  Madden,  33  Atl.  51;  Appeal 
of  Bachus,  91  Pa.  105,  108;  Appeal  of  Myers, 
49  Pa.  Ill,  114;  In  re  Francis'  Estate,  4  Pa. 
Dist.  R.  694;  In  re  McCoy's  Estate  (Pa.)  16 
Wkly.  Notes  Cas.  243;  In  re  Duffy's  Estate, 
36  Wkly.  Notes  Cas.  199;  In  re  Moor  head's 
Estate,  36  Atl.  647,  648,  180  Pa.  119. 

The  statutory  definition  of  the  phrase 
"dying  without  issue"  is  dying  without  heirs 
or  descendants  of  the  first  taker  suryiying 
him.  1  Key.  St.  724,  §  22;  Bowman  y.  Tall- 
man,  25  N.  Y.  Super.  Ct.  (2  Rob.)  385,  401. 

A  will  executed  in  New  York  contained 
the  following  clause:  "I  direct  that,  in  case 
my  daughter  M.  should  die  without  issue, 
that  my  real  and  personal  property  should 
be  possessed  and  enjoyed  by  my  husband,  R. 
P.  W.,  and  my  sister,  D.  F.,  during  their 
natural  liyes,  and  after  their  death  the  said 
real  and  personal  property  to  be  diyided 
equally  between  my  brothers  H.,  J.,  F.,  and 
T.,  or  their  representatiyes,  share  and  share 
alike;  the  deyise  oyer  to  my  husband,  sister, 
and  brothers  to  depend  upon  my  daughter 
M.  dying  without  issue."  Held,  that  M.  took 
under  her  mother's  will  a  base  or  conditional 
fee,  defeasible  by  her  dying  without  issue 
Hying  at  the  time  of  her  death,  under  the 
provisions  of  1  Rey.  St.  724,  S  22,  and  that 
her  issue,  should  she  leave  any,  would  take 
by  Inheritance  from  her,  but  a  conveyance 
by  her  in  her  lifetime  would  be  effectual  as 
against  them,  and  that  an  indefeasible  title 
in  fee  could  be  conveyed,  and  the  contingent 
expectant  estate,  limited  to  the  husband,  sis- 
ter, and  brothers  of  the  testatrix  in  the  event 
of  M.'s  dying  without  issue,  cut  off  by  their 
Joining  with    her  in  a   conveyance.    In   re 


New  York,  L.  &  W.  Ry.  Co.,  11  N.  BL  492. 
495,  105  N.  Y.  89,  59  Am.  Rep.  47& 

The  text-books  lay  down  the  general  mle 
that  where  a  devise  is  to  one  and  his  betra, 
with  a  devise  over  'If  he  die  without  issue," 
or  "without  having  issue,"  and  with  no  ex- 
planatory words  defining  the  time  to  ^wliich 
this  contingency  is  to  apply,  it  will  be  con- 
strued to  be  a  general  failure  of  issue   at 
any  time,  however  indefinite  or  remote,  and 
which  may  not,  therefore,  happen  for  many 
generations.     But  the  decisions   upon    tliis 
subject  are  exceedingly  arbitrary,  and  '^th- 
out  much  foundation  in  reason  or  common 
sense.    Hence  courts  will  seize  hold  of  slight 
circumstances  to  give  to  executory  devises  a 
construction  which  regards  the  failure  of  is- 
sue as  relating  to  a  definite  period  of  time. 
The  construction  of  the  words  as  importing 
an  indefinite  failure  of  issue  will  give  -way 
to  any  explanatory   words   in   the  context 
which  can  be  interpreted  as  fixing  the  time 
of  the  failure  at  the  death  of  the  first  taker. 
Strain  v.  Sweeny,  45  N.  B.  201,  202,  163  111. 
603. 

It  has  been  long  settled  that  the  words 
occurring  in  a  will  referring  to  the  death  of 
a  person  without  issue,  whether  the  terms  be 
"if  he  die  without  issue,"  or  "if  he  have  no 
issue,"  or  'If  he  die  before  he  has  issue,"  or 
"for  want  of  or  In  default  of  issue,"  unex- 
plained by  the  context,  and  whether  applied 
to  real  or  personal  estate,  are  construed  to 
import  a  general  indefinite  failure  of  issue. 
The  rule,  In  the  language  of  Lord  Redes- 
dale,  is  that  technical  words  shall  have  their 
legal  effect,  unless  from  subsequent  incon- 
sistent words  it  is  very  clear  that  the  testa- 
tor meant  otherwise,  or  unless,  in  the  lan- 
guage of  Lord  Alvaney  in  Poole  v.  Poole,  8 
Bos.  &  Pul.  620,  the  intent  appears  so  plain- 
ly to  the  contrary  that  no  one  can  misun- 
derstand it.  As  to  personalty.  It  seems  the 
word  "issue"  yields  more  readily  to  expres- 
sions and  circumstances  in  a  will  tending  to 
confine  it  to  the  restricted  sense,  than  when 
applied  to  real  estate.  Tlnsley  v.  Jones  (Va.) 
13  Grat  289,  292. 


In  Kentucky  and  Ohio  the  term  ''die 
without  issue"  is  construed  to  import  a  def- 
inite failure,  unless  a  contrary  intention  is 
plainly  expressed  in  the  will,  or  is  necessary 
to  carry  out  its  undoubted  purpose.  Daniel 
v.  Thomson,  53  Ky.  (14  B.  Mon.)  662,  708; 
Lewis  V.  Shropshire,  68  S.  W.  426,  427,  24 
Ky.  Law  Rep.  331;  Birney  v.  Richardson,  85 
Ky.  (5  Dana)  424,  427;  Armstrong  v.  Arm- 
strong, 53  Ky.  (14  B.  Mon.)  333,  344;  Moore 
V.  Moore,  51  Ky.  (12  B.  Mon.)  651,  657; 
Brown's  Heirs  v.  Brown's  Devisees,  31  Ky. 
(1  Dana)  39,  41;  McKay  y.  Merrifield,  53  Ky. 
(14  B.  Mon.)  322;  Brashear  v.  Macey,  26  Ky. 
(3  J.  J.  Marsh.)  89,  90;  Lee  v.  Mumford,  44 
S.  W.  91.  19  Ky.  Law  Rep.  15,  85;  Charter  y. 
Reddish,  32  Ohio  St  1,  14;  Parish's  H^rs 
v.   Ferris,   6   Ohio   St   563,   574,   575.     The 
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Keotacky  statutoir  proylslon  la  as  follows: 
"Unless  s  dUTerent  purpose  be  plainly  ex- 
pressed In  the  Instrument,  every  limitation 
in  a  deed  or  will  contingent  upon  a  person 
dying  •without  heirs,'  or  without  'children' 
or  'issue/  or  other  words  of  like  import, 
shall  he  construed  a  limitation  to  take  effect 
when  such  person  shall  die,  unless  the  ob- 
ject on  which  the  contingency  is  made  to  de- 
pend is  then  living,  or,  if  a  child  of  his 
body,  such  child  be  bom  within  ten  months 
next  thereafter."  Ky.  St  1908,  9  2344.  In 
Massachusetts  there  is  a  similar  statute, 
which  is  as  follows:  "In  a  limitation  of  real 
or  personal  property  by  deed,  will  or  other 
Instrument  in  writing,  •  •  •  the  words 
*die  without  issue,'  or  'die  without  leaving 
Issue,'  or  *have  no  issue,'  or  *die  without  heira 
of  the  body,'  or  other  words  importing  either 
a  want  or  failure  of  issue  of  any  person  in 
his  lifetime  or  at  the  time  of  his  death,  or 
an  indefinite  failure  of  his  issue,  shall,  un- 
less a  contrary  intention  clearly  appears  by 
the  instrument  creating  such  limitation, 
mean  a  want  or  failure  of  issue  in  the  life- 
time or  at  the  time  of  the  death  of  such 
person,  and  not  an  indefinite  failure  of  his 
issue."  Rev.  Laws  Mass.  1002,  p.  1268,  c.  134, 
§  5.  And  in  Maryland  there  is  also  a  stat- 
'utory  provision:  "In  any  deed  of  any  real 
or  personal  estate,  the  words  'die  without  is- 
sue,' or  'die  without  leaving  issue,*  or  'have 
no  issue,'  or  any  other  words  which  may  im- 
port either  a  want  or  a  failure  of  issue  of 
any  person  in  his  lifetime,  or  at  the  time  of 
his  death,  or  an  indefinite  failure  of  his  is- 
sue, shall  be  construed  to  mean  a  want  or 
failure  of  issue  in  the  lifetime,  or  at  the 
time  of  the  death  of  such  person,  and  not  an 
indefinite  failure  of  his  issue,  unless  a  con- 
trary Intention  shall  appear  by  the  deed." 
Pub.  Gen.  Laws  Md.  1888,  p.*  276,  art  21,  i 
83. 

The  words  "die  without  issue,"  in  a  will 
directing  that  a  bequest  shall  be  divided  be- 
tween other  beneficiaries  if  the  first  bene- 
ficiary "die  without  issue,"  are  to  be  con- 
strued, In  view  of  Acts  1862,  c.  161,  to  mean 
a  want  or  failure  of  issue  in  the  lifetime  or 
at  the  time  of  the  death  of  the  person  so 
taking,  unless  a  contrary  intention  appears 
from  the  will.  Hutchins  v.  Pearce,  31  Atl. 
501,  602,  80  Md.  434. 

"Die  without  issue,"  as  used  in  a  will 
devising  property  to  testator's  children,  and 
providing  that,  if  they  should  "die  without 
issue,"  his  or  her  share  should  be  equally 
divided  among  the  survivors,  means  death 
without  issue  in  the  lifetime  of  testator's 
surviving  children.  Schively's  Estate  (Pa.) 
42  Leg.  Int  100. 

A  devise  over  in  case  the  devisee  "dies 
before  the  age  of  21  years  and  without  Is- 
sue" imports  a  definite  failure  of  issue. 
Dallam  t.  Dallam  (Md.)  7  Har.  ^  J.  220,  236. 


When  the  term  "survivor"  is  used,  fol- 
lovring  the  general  phrase  "dying  without 
issue,"  and  unaccompanied  by  other  words 
indicating  a  transferable  interest  to  the  heirs 
of  the  survivor,  the  term  will  always  have 
the  effect  of  controlling  the  generality  of 
this  phrase,  and  of  changing  it  from  an  indefi- 
nite failure,  which  it  would  mean  when 
standing  alone,  to  a  failure  at  a  definite  time, 
to  wit,  the  death  of  the  first  taker.  Menden- 
hall  V.  Mower,  16  8.  O.  303,  312;  Gray  v. 
Bridgeforth,  33  Miss.  312,  313;  Kennedy  v. 
Kennedy,  29  N.  J.  Law  (5  Dutch.)  185,  188; 
Howell  V.  Howell,  20  N.  J.  Law  (Spencer) 
411,  415;  Groves  v.  Cox,  40  N.  J.  Law  (11 
Vroom)  40.  44;  Cutter  v.  Doughty  (N.  Y.)  23 
Wend.  513,  518;  Lewis  v.  Claiborne,  13 
Tenn.  (5  Yerg.)  369,  372,  26  Am.  Dec.  270. 

As  wtthln  lifetime  of  testator. 

The  words  "die  without  issue"  are  held 
to  refer  to  death  vrlthin  the  lifetime  of  the 
testator.  Yocum  v.  Slier,  160  Mo.  281,  296,  61 
S.  W.  208;  Phelps  v.  Phelps,  11  Atl.  596,  598, 
55  Conn.  359;  Coe  v.  James,  9  Atl.  392,  64 
Conn.  611;  Lawlor  v.  Holohan,  38  Atl.  903, 
70  Conn.  87;  Washbon  v.  Cope,  39  N.  B.  388, 
392,  144  N.  Y.  287;  Coles  v.  Ayres,  27  Atl. 
375,  376,  156  Pa.  197;  Appeal  of  Mickley,  92 
Pa.  514,  618;  Stevenson  v.  Fox,  17  Atl.  480, 
125  Pa.  568,  11  Am.  St  Rep.  922;  King  v. 
Frlck,  19  Atl.  961.  952,  135  Pa.  576.  20  Am. 
St.  Rep.  889;  Fowler  v.  Duhme,  42  N.  E. 
623,  631,  143  Ind.  248;  Teal  v.  Richardson, 
66  N.  B.  435,  160  Ind.  119.  But  when  a  con- 
trary intent  is  indicated,  they  are  not  so  lim- 
ited. Huston's  Lessee  v.  Hamilton  (Pa.) 
2  Bin.  387,  392;  Vanderzee  v.  Slingerland,  8 
N.  B.  247,  103  N.  Y.  47,  57  Am.  Rep.  701; 
Cooksey  v.  Hill,  60  8.  W.  235,  237,  106  Ky. 
297,  20  Ky.  Law  Rep.  1873,  1875. 

When  a  future  Interest  is  limited  by  a 
grant  to  take  effect  on  the  death  of  any  per- 
son without  heirs,  or  heirs  of  his  body,  or 
without  issue,  or  in  equivalent  words,  such 
words  must  be  taken  to  mean  successors  or 
issue  living  at  the  death  of  the  person  named 
as  ancestor.  Civ.  Code  Mont  1895,  S  1475; 
Rev.  Codes  N.  D.  1899,  §  3526;  Listen  t.  Jen- 
kins, 2  W.  Vs.  62,  66. 

As  wlthoiit  haTiaK  had  iss«e« 

In  a  will  creating  a  remainder  In  case 
one  of  the  devisees  dies  without  issue,  the 
words  "dies  without  issue"  mean  if  the  devi- 
see dies  without  having  had  issue,  not  with- 
out surviving  Issue.  Field  v.  Peoples,  64  N. 
B.  304,  306,  180  111.  876;  Chaplin  T.  Doty,  16 
AU.  362,  866,  60  Vt  712. 

DIE  WITHOUT  ISSUE  IJVIKO. 

"Dying  without  issue  living  or  surviving^ 
is  alvrays  held  to  Import  a  definite  failure  of 
issue.  Granger  v.  Granger,  46  N.  B.  80,  84, 
147  Ind.  95,  36  U  R.  A.  190  (citing  Pells  t. 
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Brown,  Gro.  Jac.  590);  Glover  y.  Gondell,  45 
N.  B.  173,  179,  163  111.  566,  85  L.  R.  A.  360; 
Vaughan  t.  Dlckes,  20  Pa.  (8  Harris)  609,  514 

Testator  devised  to  his  son  a  farm — ^to 
him,  his  heirs  and  assigns— provided  he  had 
living  issue,  but,  if  he  should  die  leaving  no 
issue  living,  then  the  said  property  to  be 
equally  divided  between  his  sisters.  Held, 
that  the  phrase  "leaving  no  issue  living" 
meant  a  failure  of  issue  at  the  time  of  the 
death  of  the  devisee,  and  not  an  indefinite 
failure  of  issue.  Wallington  v.  Taylor,  1  N. 
J.  Eq.  (Saxt.)  314,  318. 

''It  is  well  settled  that  in  gifts  of  per- 
sonalty the  phrase  'die  without  living  issue' 
means  die  without  living  issue  living  at  the 
death  of  the  person,  the  failure  of  whose  is- 
sue is  spoken  of."  Still  v.  Spear,  45  Pa.  (9 
Wright)  168,  171. 

DIE  WITHOUT  I.AWFUX  ISSUE. 

In  a.  will,  a  limitation  to  T.  and  his 
heirs,  and,  "In  case  of  his  death  without 
lawful  issue,"  the  estate  to  revert  to  R.  and 
his  heirs,  the  words  "in  case  of  his  death 
without  lawful  issue"  qualify  the  general  ex- 
pression '*to  T.  and  his  heirs,"  and  point  out 
the  heirs  intended  to  inherit,  and  confine 
them  to  heirs  of  his  body.  Handy  v.  McKim, 
4  Atl.  125.  129,  64  Md.  560. 

A  will  devised  real  estate  to  children  In 
fee,  and  then  added  the  following  devise 
over:  "But  if  any  one  or  more  of  my  said 
children  should  die  before  they  arrive  at  full 
age  or  without  lawful  issue  then  his  or  her 
share  shall  devolve  upon  and  be  equally  di- 
vided among  the  rest  of  my  surviving  chil- 
dren." Held,  that  the  words  "without  lawful 
issue,"  in  such  connection,  meant  issue  living 
at  the  time  of  his  death,  and  that  the  devise 
over  was  good  by  way  of  executory  devise, 
and  not  too  remote.  Jackson  v.  Blanshan  (N. 
Y.)  3  Johns.  292,  299,  3  Am.  Dec.  485. 

Testator,  after  a  devise  of  a  life  estBite 
to  his  children,  and  the  remainder  to  his 
grandchildren,  provided  that,  in  case  any  of 
his  children  should  die  without  lawful  issue, 
then  the  portion  of  his  estate  which  would 
have  gone  to  such  issue  should  be  equally  di- 
vided among  the  survivors  of  his  children  or 
grandchildren.  Held,  that  the  devise  to  the 
survivor  or  survivors  after  the  death  without 
issue  showed  that  the  words  "without  lawful 
issue"  should  be  interpreted  as  though  fol- 
lowed by  the  words  "living  at  the  time  of 
his  death,"  and  that  therefore  the  devise  to 
the  survivors  was  not  void  as  a  limitation  on 
an  indefinite  failure  of  issue.  Cutter  v. 
Doughty  (N.  Y.)  23  Wend.  513,  51& 

The  phrase  "without  legal  issue"  in  a 
will  providing  for  a  legacy,  should  either  of 
testator's  three  sons  die  without  legal  issue, 
refers  to  an  indefinite  failure  of  issue,  and 
renders  the  gift  over  to  the  survivors  a  re- 


mainder, and  not  an  executory  devise.  Peny 
V.  Kline,  66  Mass.  (12  Gush.)  118»  123. 

The  words  "dying  without  leaving  la^wf  ul 
i^sue  or  descendants,"  applied  to  a  devise  of 
leasehold  property,  mean  a  dying  without  la- 
sue  living  at  the  death  of  the  first  taker.  Al* 
lender  v.  Bussan*  33  Md.  11,  15,  3  Am.  Rep. 
171, 

DIB  WITHOUT  IiEAVINO  OHIU>R£K. 

The  words  "leaving  no  child  or  children," 
in  a  devise  of  property  directing  that  if  the 
beneficiary  die,  "leaving  no  child  or  children,*' 
the  property  shall  pass  to  another,  cannot  be 
construed  to  denote  an  indefinite  failure  of 
issue.  Hull  V.  Eddy,  14  N.  J.  Law  (2  J.  S. 
Green)  169,  175. 

A  devise  over  upon  the  death  of  a  devisee 
without  leaving  cliild  or  children  does  not 
mean  a  failure  of  issue  at  some  indefinite  fu- 
ture period,  but  dying  without  cliildren  at 
the  death  of  such  devisee — a  definite  event. 
Brooks  V.  Kip,  35  Atl.  658,  660,  54  N.  J.  Eq. 
462. 

As  used  in  a  will  giving  money  to  a  cer- 
tain person,  and,  if  she  should  die  leaving  no 
children,  the  legacy  should  go  in  another, 
manner,  "leaving"  should  be  construed  in  the 
sense  of  the  words  "having  had,"  so  that  the 
contingency  contemplated  was  the  death  of 
the  legatee  without  having  had  a  child  or 
children.  "If  personal  estate,"  said  Mr. 
Hawkins  (Hawkins*  Wills,  216),  "be  given  to 
the  children  of  A.,  the  shares  to  vest  in  them 
on  attaining  a  given  age  or  marriage,  with- 
out reference  to  their  surviving  the  parent, 
but  there  is  a  gift  over  on  the  death  of  A. 
without  leaving  a  child  or  children,  the 
word  M  caving;  will  be  construed  •having'  or 
'having  had,'  in  order  not  to  defeat  the  prior 
vested  interest"  In  Theob.  on  Wills,  532,  it 
is  said  that  the  word  "leaving,"  under  such 
circumstances,  will  be  taken  as  equivalent  in 
meaning  to  the  words  "without  having  had 
children  who  take  a  vested  interest"  Male 
V.  Williams,  21  Atl.  854,  855,  48  N.  J.  Bq.  (3 
Dick.)  83. 

DI£  WITHOUT  IiEAVINO  ISSUE. 

The  terms  "die  without  issue,"  "die  with- 
out leaving  issue,"  and  "die  without  heirs 
lawfully  begotten"  are  synonymous.  Moody 
V.  Walker,  3  Ark.  147,  198;  Paterson  t.  E1- 
Us'  Bx'rs  (N.  Y.)  11  Wend.  259,  282. 

The  expression  "without  leaving  living 
issue,"  as  used  by  a  testator  in  a  will  making 
a  gift  over  on  the  first  taker  dying  without 
leaving  living  issue,  means  lawful  issue  liv- 
ing beyond  the  death  of  the  first  taker.  A 
testator,  after  having  used  expressions  which, 
though  containing  no  words  of  inheritance, 
would,  standing  by  themselves,  have  given  a 
fee  simple  absolute  to  his  two  grandsons, 
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added  a  proYlgion  'that  the  property  willed 
hy  me  to  the  Bald  grandchildren  should  be 
held  in  common,  and  If  either  of  them  should 
depart  this  life  without  leaving  living  Issue, 
then  in  that  case  the  survivor  or  the  heirs  of 
his  body  shall  inherit  all  the  property  and 
estate  devised  to  both  of  them."  Held  that 
the  latter  words  referred  to  a  death  either 
before  or  after  testator's  death,  and  that  each 
grandson  took  a  base  or  determinable  fee, 
defeasible  by  his  death  without  living  issue, 
leaviDg  the  other  grandson  surviving.  First 
Nat  Bank  v.  De  Pauw  (U.  S.)  76  Fed.  775, 
777. 

The  words  "without  leaving  Issue,"  as 
used  in  a  will  providing  for  the  disposition 
of  property  'in  case  of  the  death  of  my  son 
8.  without  leaving  issue,"  mean  without  leav- 
ing issue  at  the  time  of  the  death  of  the  devi- 
see, and  not  at  the  time  of  the  death  of  the 
devisor.  Metzen  v.  Schopp,  67  N.  E.  36.  89, 
202  ni.  276. 

As  used  In  a  will  in  which  the  testator, 
after  giving  the  remainder  of  his  property  to 
his  two  children,  provided  that.  If  either  of 
them  should  die  without  leaving  Issue,  the 
portion  of  such  child  should  go  to  his  or  her 
issue  in  equal  shares,  Is  construed  to  mean 
"dying  without  Issue"  In  the  testator's  life- 
time. Hence  the  children  who  survive  the 
testator  would  take  an  absolute  estate. 
Pbelps  V.  Bobbins,  40  Conn.  260,  264. 

Aji  indefiiftite  failure  of  issue. 

In  the  following  cases  the  words  '*dle 
without  leaving  Issue"  have  been  held  to  Im- 
port an  Indefinite  failure  of  Issue:  Kay  v. 
Scates,  87  Pa.  (1  Wright)  31,  39,  78  Am.  Dec. 
390;  Middleswart's  Adm'r  v.  Blackmore,  74 
Pa.  (24  P.  F.  Smith)  414,  419;  Parkhurst  v. 
narrower,  21  Atl.  826,  142  Pa.  432,  24  Am.  St 
Rep.  607  (dtlng  Taylor  v.  Taylor,  63  Pa.  [13 
P.  F.  Smith]  481,  8  Am.  Rep.  666;  Middle- 
worth's  Adm'r  v.  Blackmore,  74  Pa.  [24  P.  F. 
Smith]  414);  In  re  Miller's  Estate,  22  Atl. 
1044,  146  Pa.  661;  Moody  v.  Walker,  8  Ark. 
(3  Pike)  147,  148;  Morehouse  v.  Cotheal,  21 
N.  J.  Law  (1  Zab.)  480,  490;  Paterson  v.  El- 
Us'  Ex'rs  (N.  Y.)  11  Wend.  259,  282.  On  the 
other  hand,  the  following  cases  have  held 
that  they  do  not  Import  an  Indefinite  failure 
of  Issue-  Atwell's  Ex'rs  v.  Barney  (Ga.) 
Dud.  207,  208;  Harris  v.  Smith,  16  Oa.  546, 
548;  Nicholson  v.  Bettle,  67  Pa.  (7  P.  F. 
Smith)  384,  887  (citing  Porter  v.  Bradley,  8 
Term  R.  143);  Patterson  v.  Madden,  64  N.  J. 
Bq.  714,  720,  86  Atl.  273,  274. 

In  any  deed  of  any  real  or  personal  es- 
tate, the  words  "die  without  issue,"  or  "die 
without  leaving  issue,"  or  "have  no  Issue," 
or  any  other  words  which  may  Import  either 
a  want  or  a  failure  of  Issue  of  any  person  In 
his  lifetime  or  at  the  time  of  his  death,  or 
an  Indefinite  failure  of  his  issue,  shall  be  con- 
strued tx>  mean  a  want  or  failure  of  issue  in 


the  lifetime  or  at  the  time  of  the  death  of 
such  person,  and  not  an  Indefinite  failure  of 
his  issue  unless  a  contrary  intention  shall  ap- 
pear by  the  deed.  Pub.  Gen.  Laws  Md.  1888, 
p.  276,  art  21,  §  83. 

In  a  limitation  of  real  or  personal  prop- 
erty by  deed,  will,  or  other  instrument  in 
writing,  the  words  "die  without  issue,"  or 
"die  without  leaving  issue,"  or  "have  no  is- 
sue," or  "die  without  heirs  of  the  body,"  or 
other  words  importing  either  a  want  or  fail- 
ure of  Issue  of  any  person  in  his  lifetime  or 
at  the  time  of  his  death,  or  an  indefinite  fail- 
ure of  his  issue,  shall,  unless  a  contrary  in- 
tention clearly  appears  by  the  Instrument 
creating  such  limitation,  mean  a  want  or  fail- 
ure of  Issue  In  the  lifetime  or  at  the  time  of 
the  death  of  such  person,  and  not  an  indefi- 
nite failure  of  bis  issue.  Rev.  Laws  Mass. 
1902,  p.  1268,  c.  134,  S  6. 

It  was  settled  at  common  law  that  the 
phrase  "leaving  no  issue,"  or  "without  leav- 
ing issue,"  when  applied  to  a  devise  of  land, 
meant  an  indefinite  failure  of  issue,  but, 
when  applied  to  a  bequest  of  personalty,  it 
imported  failure  of  issue  at  the  time  of  the 
death  of  the  first  legatee.  Patterson  t.  Mad- 
den (N.  J.)  83  AU.  61. 

DIE  WrrHOITT  LEAVING  IiAWFtJX  IS- 
SUE  SUBVrVTNG. 

Die  leaving  no  issue  behind  him,  lee 
"Behind." 

There  is  a  marked  difference  between  a 
gift  over  in  a  will,  the  first  taker's  dying 
with  lawful  issue,  and  a  gift  over  on  his 
dying  without  leaving  lawful  issue  surviving. 
The  latter.  If  it  means  anything,  must  mean 
lawful  issue  living  beyond  the  death  of  the 
first  taker.  It  is  much  more  expressive  than 
the  phrase  "leaving  no  lawful  issue  behind 
him,"  which,  in  Porter  v.  Bradley,  3  Term  R. 
143,  was  held  to  denote  a  definite  failure  of 
issue.  Nicholson  t.  Bettle,  67  Pa.  (7  P.  F. 
Smith)  384,  387. 

DIE  WITHOUT  IiEOAIi  ISSUE. 

See  "Die  Without  Lawful  Issue." 

DIE  WITHOUT  lilVINO  HEIRS. 

The  words  "death  without  living  heirs," 
as  used  in  a  will  providing  that.  In  case  of 
devisee's  death  without  living  heirs  of  his 
own,  the  whole  shall  revert  to  testator's 
heirs,  when  given  their  natural  meaning,  can 
only  be  construed  as  referring  to  death  at  any 
time,  and  not  simply  to  death  within  the  life- 
time of  testator.  Thomas  T.  Miller.  43  N.  B. 
848,  850,  161  IlL  60. 

DIE  WITHOUT  LIVING  ISSUE. 

See  "Die  Without  Issue  Living." 
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DIES  JURIDICUS. 

The  civillaDs  employed  this  term  to  de- 
note days  for  legal  purposes  or  Judicial  pro- 
ceedings. Didsbury  v.  Van  Tassel,  10  N.  Y. 
Supp.  82,  83,  56  Hun,  423. 


DIES  NON. 

"Dies  non"  is  an  abbreviation  of  the 
phrase  "dies  non  Juridicus/'  universally  used 
to  denote  nonjudicial  days — days  during 
which  the  courts  do  not  transact  any  busi- 
ness— as  Sunday  or  the  legal  holidays.  Ha- 
vens V.  SUles  (Idaho)  07  Pac.  919,  921,  56  L. 
B.  A.  73a 


DIES  NON  JURIDICUS. 

It  is  frequently  said  that  Sunday  Is  "dies 
non  juridicus,"  but  this  means  only  that  pro- 
cess cannot  ordinarily  issue  or  be  executed  or 
returned,  and  that  courts  do  not  usually  sit, 
on  that  day.  It  does  not  mean  that  no  Judi- 
cial action  can  be  had  on  that  day.  On  the 
contrary,  it  is  laid  down  in  books  of  author- 
ity that  warrants  for  treason,  felony,  and 
breach  of  the  peace  may  be  issued  and  exe- 
cuted on  that  day.  State  v.  Ricketts,  74  N. 
C.  187,  193. 

The  term  "dies  non  Juridicus"  was  used 
by  the  civilians  to  designate  the  days  in 
which  Judicial  proceedings  were  prohibited, 
but,  with  the  exception  of  Sunday,  we  have 
no  such  days;  and  hence  Laws  1881,  c.  30, 
providing  that  certain  days,  including  Christ- 
mas, shall  be  considered  Sunday,  for  the  pur- 
pose of  presenting  and  producing  commercial 
paper,  and  for  the  purpose  of  transacting 
business  in  a  public  office,  does  not  diminish 
the  number  of  Judicial  days,  and  service  of  a 
summons  on  Christmas  is  valid.  Didsbury  v. 
Van  Tassel,  10  N.  Y.  Supp.  32,  33,  56  Hun, 
423. 

DIETING. 

"Dieting,"  as  used  in  Rev.  St  c  53,  §  19, 
providing  that  the  sheriff  shall  receive  for 
dieting  each  prisoner  such  compensation,  to 
cover  the  actual  costs,  as  may  be  fixed  by  the 
county  board,  means  providing  and  furnish- 
ing to  the  prisoners  their  daily  food.  Cook 
County  V.  Gilbert,  33  N.  E.  761,  762,  146  III. 
268. 


DIFFERENCE. 

In  a  contract  providing  that  It  Is  hereby 
understood  that  should  any  difference  arise 
in  regard  to  the  proper  performance  of  the 
contract,  etc.,  then  said  difference  shall  be 
left  to  the  arbitrators,  "difference"  means 
disagreement  or  dispute,  and  would  not  In- 


clude mere  failure  of  one  to  pay  a  debto^vins 
to  another.  Fravert  v.  Fesler,  53  Pac.  288« 
290,  11  Colo.  App.  387. 

Rejection  by  an  assured  of  an  off^  by 
an  Insurance  company  of  a  certain  amount  in 
settlement  of  the  damages  to  the  Insured 
property  constitutes  a  difference  between  tbe 
parties,  within  the  meaning  of  a  condition  in 
the  policy  that  any  difference  as  to  the 
amount  of  loss  shall  be  submitted  to  arbitra- 
tion before  action  brought  Pioneer  Mfg.  Co. 
V.  Phoenix  Assur.  Co.,  10  S.  B.  1057, 1059,  106 
N.  a  28. 

Palpable  abuse  of  judicial  dlscretloa  is 
not  beyond  remedy,  but  "difference  In  Judi- 
cial opinion"  Is  not  synonymous  with  "abuse 
of  Judicial  discretion."  Day  v.  Donohue,  41 
Atl.  934,  935,  62  N.  J.  Law,  38a 


j  DIFFICULT. 

The  term  "difficult  and  extraordinary 
case,"  In  statutes  providing  for  an  extra  al- 
lowance In  a  difficult  and  extraordinary  case. 
Includes  all  cases  of  a  difficult  or  extraordi- 
nary character,  and  Includes  a  suit  to  fore- 
close a  mechanic's  lien,  if  difficult  or  ex- 
traordinary. Horgan  v.  McKenzle,  17  N.  Y. 
Supp.  174,  175.  The  term,  as  so  used,  sliould 
be  construed  as  synonymous  with  "litigated," 
and  hence  all  litigated  cases  are  difficult  It 
should  not  mean  simply  a  case  where  a 
party's  debt  was  doubtful  or  unfounded,  and 
that,  by  the  skill  or  ingenuity  or  the  smart- 
ness of  his  counsel,  he  had  performed  the  dif- 
ficult task  of  obtaining  a  verdict  contrary  to 
evidence,  for,  while  this  would  establish  a 
difficult  as  well  as  an  extraordinary  case.  In 
the  literal  acceptation  of  the  term,  it  would 
not  be  such  in  a  legal  acceptation  thereof, 
which  Is  that  defendant  has  forced  plain- 
tiff, the  owner  of  a  claim  plainly  and  clearly 
Just,  to  resort  to  trouble  and  expense  in  or- 
der to  enforce  payment  thereof,  and  it  is  for 
the  reimbursement  of  such  expenses  that  he 
is  entitled  to  an  extra  allowance.  Dyckman 
V.  McDonald  (N.  Y.)  5  How.  Prac.  121,  122. 
It  means  the  opposite  of  "common  and  or- 
dinary." Each  case  must  be  determined  ac- 
cording to  its  own  peculiar  circumstances, 
and  each  Judge  must  necessarily  be  guided 
by  his  own  individual  experience  as  to  what 
actions  and  trials  are  difficult  or  extraordi- 
nary. All  litigated  trials  cannot  be  consid- 
ered difficult,  within  the  statute,  becaute  such 
a  construction  would  completely  nullify  the 
words  "difficult  and  extraordinary,"  as  used, 
and  contravene  the  plain  Intent  of  the  Lieg- 
islature.  "Difficult"  should  probably  be  ap- 
plied to  questions  of  law  Involved  in  the  ac- 
tion, while  "extraordinary"  may  apply  to 
any  other  feature  or  circumstances  distin- 
guishing the  case  from  ordinary  litigations. 
Fox  V.  Gould  (N.  Y.)  5  How.  Praa  27S,  279. 
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DUTiOUJLiTT. 

The  words  ''any  difficulty,'*  In  t  will  di- 
recting that  In  case  any  difficulty  arises,  the 
matter  shall  be  submitted,  do  not  mean  only 
such  as  may  arise  outside  the  will,  but  will 
cover  the  determination  of  questions  of  inter- 
pretation. In  re  Phillips'  Estate  (Pa*)  48 
IieS.Int232. 

The  term  ''difficulty,'*  as  applicable  to 
what  transpires  between  parties  when  it  re- 
sults in  some  breach  of  the  peace  or  more  fla- 
grant yiolation  of  law,  is,  in  general  use,  well 
understood  by  all  classes.  It  Is  of  constant 
application  in  legal  proceedings  and  in  the 
reports  of  adjudicated  cases.  It  Is  expressive 
of  a  group  or  a  collection  of  Ideas  that  can- 
not, perhaps,  be  Imparted  so  well  by  any 
other  term.  This  use,  therefore,  in  instruc- 
tions, avoids  a  great  deal  of  circumlocution, 
which  generally  leads  to  confusion  and  mis- 
apprehension, and  it  Is  uniformly  tised  in 
preparing  Instructions  in  all  cases  where  it  is 
applicable.  Gainey  v.  Peoj^le,  07  IlL  270,  279, 
37  Am.  Bep.  109. 

DIFFICXTItTT  WITH  HEAB. 

An  applicant  for  life  insurance  was  ask- 
ed, "Have  you  ever  had  any  difficulty  with 
your  head  or  brain?"  to  which  he  answered, 
"No."  In  construing  this  answer,  in  an  ac- 
tion on  the  policy,  the  court  said:  '*The  ques- 
tion evidently  pointed  to  mental  unsoundness 
or  some  derangement  of  the  head  or  brain, 
and  was  so  understood  by  the  examiner  and 
the  applicant;  that  it  did  not  include  a  tem- 
porary or  occasional  disturbance,  the  result 
of  accidental  causes.  Higble  v.  Guardian 
Hut  Life  Ins.  Ck>.,  63  N.  X.  003,  606. 


DIG. 

A  deed  giving  the  liberty  and  privilege 
to  dig  a  canal  across  the  grantor's  land  does 
not  give  to  the  grantee  a  right  to  the  soil  or 
trees  dug  up  in  the  course  of  the  work.  Ly- 
man V.  Arnold  (U.  S.)  16  Fed.  Gas.  1143,  1145. 

A  contract  requiring  a  party  to  go  to  Cal- 
ifornia and  to  dig  gold  for  a  certain  time  and 
to  pay  the  other  parties  one-fourth  of  the 
amount  he  should  collect  while  there,  was 
construed  to  only  require  him  to  account  for 
the  sums  obtained  by  taking  gold,  and  not 
for  any  other  sums  gained  by  him.  The 
phrase  "digging  gold"  was  not  sufficient  to  In- 
dicate any  employment  In  which  the  obligor 
might  engage.  It  is  true  that  it  is  suscepti- 
ble of  a  figurative  meaning,  and  is  sometimes 
used  in  this  manner  to  signify  generally  any 
mode  by  which  wealth  or  property  Is  obtain- 
ed, of  which  a  fine  Illustration  is  given  by  the 
peat  lyrical  poet  of  England  In  his  version 
of  the  thirty-ninth  psalm: 

"Some  walk  in  honor's  gaudy  shoWf 
Some  dig  for  gold  and  ore." 

— Hoyt  T.  Smith,  27  Ck>nn.  68»  6& 


A  contract  under  seal  conveyed  both  the 
right  and  privilege  of  "digging  all  the  ore*'  on 
the  grantor's  land.  Held«  that  the  quoted 
words  constituted  an  equitable  conveyance  of 
the  ore  in  the  land  in  fee,  and  that  the  con- 
tract could  not  be  construed  as  a  mere  license 
to  take  minerals.  Fairchild  v.  Dunbar  Fur- 
nace Ga,  18  Aa  443,  128  Pa.  486. 

DIGGING. 

In  a  contract  for  the  excavation  of  a 
certain  trench,  and  providing  that,  for  exe- 
cuting the  digging,  the  contractor  should  re- 
ceive a  certain  sum  per  cubic  foot,  "digging" 
is  synonymous  with  the  term  ••excavation," 
as  used  in  the  contract,  and  cannot  be  limit- 
ed to  the  mere  excavation  of  dirt,  in  contra- 

I  distinction  to  hardpan  or  rock.    Sherman  v. 

j  City  of  New  York,  1  N.  Y.  (1  Ck>mst)  816,  820. 

;  DIGNITY  OF  OFFICE, 

'•Dignity  of  otllce,"  in  the  sense  that  the 
term-  is  used  in  the  English  cases  holding  that 
the  compensation  of  officers  is  not  subject 
to  assignment,  does  not  exist  in  this  country, 
and  yet  there  1b  a  dignity,  or  at  least  should 
be,  attending  every  office,  in  the  sense  that 
a  proper  and  Independent  discharge  of  its 
duties  inspires  respect  for  the  officer  and 
for  the  office;  and  this  Is  sufficient  grounds 
for  holding  that  his  unearned  compensation 
cannot  be  assigned.  National  Bank  of  El 
Paso  V.  Fink,  24  S.  W.  256.  257,  86  Tex.  303, 
40  Am.  St  Rep.  833;  Sanger  v.  City  of  Waco, 
40  S.  W.  549,  550,  15  Tex.  Civ.  App.  424. 

DfUTORY  PLEA. 

Dilatory  pleas  are  distinguished  from 
pleas  to  the  action,  and  are  defined  to  be  such 
as  tend  merely  to  delay  or  put  off  the  suit 
by  questioning  the  prcq[>riety  of  the  remedy, 
rather  than  by  denying  the  injury;  whereas 
pleas  to  the  action  are  such  as  dispute  the 
cause  of  action.  Parks  v.  McClellan,  44  N. 
J.  Law  (15  Vroom)  552,  55a 

A  dilatory  plea  Is  one  which  seeks  to 
excuse  the  defendant  from  pleading  to  and 
answering  the  declaration,  and  gives  reason 
why  he  should  not  be  required  so  to  plead 
or  answer.  It  is  not  a  plea  or  answer,  within 
the  meaning  of  statutes  relating  to  the  re- 
moval of  cases.  Mahoney  v.  New  South 
Building  &  Loan  Ass'n  (U.  S.)  70  Fed.  513, 
515. 

DILIGENCE. 

See  ••Common  Diligence";  '"Due  Dili- 
gence"; ••Extraordinary  Diligence"; 
••Great  Care  or  Diligence";  •'High 
"Diligence";  ••Low  Diligence";  "Neces- 
sary Diligence";  "Ordinary  Diligence"; 
"Reasonable  Diligence";  "Slight  DUi- 
gence";  ••Special  Care  and  Diligence.'^ 
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Gare  synonynioiuu 

Diligence  is  defined  to  be  a  steady  ap- 
plication to  business  of  any  kind;  constant 
effort  to  accomplish  any  undertaking.  The 
law  does  not  require  any  unusual  or  extraor- 
dinary efforts,  but  only  that  which  Is  usual, 
ordinary,  and  reasonable.  Ophir  Silver  Min. 
Co.  V.  Carpenter,  4  Nev.  534,  546,  97  Am. 
Dec.  550;  £}nnis  y.  Eden  Mills  Paper  Co., 
48  Atl.  610,  613,  65  N.  J.  Law,  577. 

Diligence  is  such  care  and  prudence  as 
is  usually  exercised  by  persons  of  common 
or  average  care  and  prudence.  Lee  v.  Chi- 
cago, R.  X.  &  P.  R.  Ca,  45  N.  W.  739,  741,  80 
Iowa,  172. 

By  reasonable  and  ordinary  care  and  dil- 
igence is  meant  that  degree  of  care  which 
an  ordinarily  careful  and  prudent  man  would 
be  expected  to  use  under  similar  circumstan- 
ces. Union  Pac.  R.  Co.  t.  Estes,  16  Pac.  131, 
134.  37  Kan.  715. 

"Diligence,  when  the  law  Imposes  it  as 
a  duty,  Implies  that  we  shall  do  those  things 
we  ought  to  do,  and  leave  undone  those  things 
we  ought  not  to  do.  It  requires  action,  as 
well  as  foreb^arauce  to  act."  Grant  t.  Mose- 
ley,  29  Ala.  302.  306. 

The  diligence  to  be  exacted  from  a  spec- 
ialist is  the  diligence  which  good  specialists 
in  his  department  are  accustomed  to  bestow. 
Diamond  v.  Northern  Pac.  R.  Co.,  13  Pac. 
367,  372,  6  Mont  580  (citing  Whart  Neg. 
S  872). 

The  term  "diligence,**  when  applied  to 
the  management  of  railroad  engines  and  cars 
in  motion,  must  be  understood  to  import  all 
the  care  and  circumspection  which  the  pe- 
culiar circumstances  of  the  place  or  occa- 
sion reasonably  require,  and  these  will  be  in- 
creased or  diminished  according  as  the  or- 
dinary liability  to  danger  and  accident  and 
to  do  injury  to  others  is  increased  or  di- 
minished in  the  movement  and  operation  of 
them.  Knopf  ▼.  Philadelphia,  W.  &  B.  R. 
Co.  (Del.)  46  Atl.  747,  748,  2  Pennewill,  392. 

'•The  word  'diligence,'  as  used  in  the 
definitions  of  the  degrees  of  negligence,  in 
the  definition  defining  gross  negligence  to 
be  the  want  of  slight  diligence,  slight  negli- 
gence to  be  the  want  of  great  diligence,  and 
ordinary  negligence  to  be  the  want  of  ordi- 
nary diligence,  is  synonymous  with  'care.' 
This  is  shown  by  the  text  in  Story,  imme- 
diately following  the  definition  referred  to. 
It  is  there  said:  *For  he  who  is  only  less 
diligent  than  very  careful  men  cannot  be 
said  to  be  more  than  slightly  inattentive, 
he  who  omits  ordinary  care  is  a  little  more 
negligent  than  men  ordinarily  are,  and  he 
who  omits  even  slight  diligence  fails  in  the 
lowest  degree  of  prudence  and  Is  deemed 
grossly  negligent.'"  Chicago,  B.  &  Q.  R. 
Co.  V.  Johnson,  103  111.  512.  523  (quoting 
Story,  Bailm.  S  17  et  seq.). 


Good  faltli* 

Good  faith  and  diligence  are  not  always 
the  same.  Lack  of  diligence  does  not  neces- 
sarily involve  absence  of  good  faith,  so  tbat 
failure  to  discover  fraud  in  the  sale  of  baiuc 
stock  within  a  short  time  is  not  proof  of  lack 
of  good  faith.  Stufflebeam  t.  De  Lashmutt 
(U.  S.)  101  Fed.  367,  370. 

As  a  relative  term* 

Diligence  is  in  all  cases  a  relative  term, 
and  what  is  due  diligence  must  be  deter- 
mined by  the  circumstances  of  each  case. 
Rue  V.  Quinn,  66  Pac.  216,  217,  137  Cal.  651; 
Heintz  v.  CJooper,  38  Pac.  511,  612,  104  Cal. 
6G8;  Carter  v.  Kansas  City  Cable  Ry.  Co. 
(U.  8.)  42  Fed.  87,  38;  Nord-Deutscher  Lloyd 
V.  Insurance  Co.  of  North  America,  110  Fed. 
420,  427,  49  0.  C.  A.  1;  Isabel  ▼.  Hannibal  A 
St  J.  R.  Co.,  60  Mo.  475,  482  (citing  Davis 
V.  Chicago  &  N.  W.  R.  Co.,  17  N.  W.  406, 
412,  58  Wis.  646,  46  Am.  Rep.  667);  Bnnis 
V.  Eden  Mills  Paper  Co.,  48  Atl.  610,  613.  65 
N.  J.  Law,  577;  Prince  ▼.  Alabama  State 
Fair,  17  South.  449,  451,  106  Ala.  340,  28  L. 
R.  A.  716;  Lee  v.  Chicago,  R.  I.  &  P.  R.  Co., 
45  N.  W.  739,  741,  80  Iowa,  172. 

Diligence  Is  a  relative  term,  and  de- 
pends on  the  nature  of  the  trust,  duty,  or 
subject  in  hand;  hence,  if  the  trust  confided 
or  duty  imposed  required  delicate  handling 
or  skillful  manipulation  to  preserve  the  one 
or  to  so  control  the  other  as  to  do  no  mis- 
chief, the  requisite  degree  of  diligence  arises 
in  proportion  to  the  delicacy  of  danger  which 
attends  the  service.  Greater  watchfulness  and 
care  are  required  in  the  proper  custody  and 
preservation  of  a  diamond  than  need  be  be- 
stowed on  chattels  of  ordinary  value.  Great- 
er skill  and  diligence  are  exacted  in  driving 
a  locomotive  than  in  driving  a  road  wagon. 
Carter  v.  Chambers,  79  Ala.  223,  230. 

Diligence  is  a  relative  term,  to  be  Judged 
of  according  to  the  nature  of  the  subject  to 
which  it  is  to  be  directed.  Whether  a  man 
has  exercised  the  diligence  required  of  him 
by  law  in  discharging  an  agency,  or  not, 
must  be  determined  by  all  the  considerations 
surrounding  the  agency.  The  circumstances, 
the  general  customs  of  the  trade,  the  course 
of  business  of  that  particular  line  or  char- 
acter of  trade,  the  common  habits  of  busi- 
ness in  the  particular  matter  or  article,  the 
situation  of  the  parties,  and  the  way  the 
principal  and  agent  deal  with  each  other,  are 
all  to  be  considered.  Eichel  t.  Sawyer  (U. 
S.)  44  Fed.  845,  847. 

Ordinary  diligence  has  been  defined  by 
Judge  Story  to  be  "that  degree  of  care  which 
men  of  common  prudence  generally  exercise 
in  their  affairs,  in  the  country  and  the  age 
in  which  they  live."  These  last  words  are 
quite  material,  quite  important,  in  this  case. 
"In  the  country  and  in  the  age  in  which  they 
lived."  Thus  what  might  be  ordinaiy  dili- 
gence in  one  country  and  In  one  age  may,  at 


DILIGENCE 


2067 


DIMINISHED  USE 


another  time  and  in  another  country,  be  neg- 
UgeDce,  even  gross  negligence.  Brie  Bank  y. 
Smith  (Pa.)  8  Brewst.  9,  14. 

Diligence  is  a  rQlative  term,  and  must 
be  proportionate  to  the  danger  against  which 
it  Is  required  to  guard.  More  active  dili- 
gence Is  required  to  conduct  a  locomotive 
through  the  streets  of  a  populous  town  than 
is  necessary  to  guide  a  sled  drawn  by  oxen 
in  an  unfrequented  place.  The  degree  of 
ordinary  care  implies  a  higher  state  of  men- 
tal activity  in  one  case  than  in  the  other.  It 
demands  more  skill  and  science  to  guide  a 
ship  on  the  ocean  than  a  mud  scow  in  a 
harbor.  With  regard  to  the  degree  of  care 
or  diligence  which  are  recognized  in  the  law 
Sir  Wm.  Jones  says:  "There  are  infinite 
shades,  from  the  slightest  momentary  thought 
or  transient  glance  of  attention  to  the  most 
vigilant  anxiety  and  solicitude."  Brand  v. 
Schenectady  &  T.  R.  Co.,  8  Barb.  368,  378. 

No  general  standard  by  which  the  dili- 
gence required  of  an  inventor  in  applying 
for  and  procuring  a  patent  on  his  invention 
has  been  established,  by  law,  nor  in  the  na- 
ture of  things  is  such  a  standard  possible. 
It  must  be  reasonable  under  the  circumstan- 
ces of  the  particular  case  in  question.  The 
character  of  the  invention,  the  help,  the 
means,  the  liberty  of  the  Inventor,  his  occu- 
pation upon  kindred  or  subordinate  inven- 
tions, are  proper  subjects  for  consideration. 
Such  reasonable  diligence  does  not  Involve 
uninterrupted  effort,  nor  concentration  of  bis 
entire  energies  upon  the  single  enterprise. 
Von  Schmidt  v.  Bowers  (U.  S.)  80  Fed.  121, 
143,  25  0.  O.  A.  323. 

DILIGENT  INQUIBT. 

Where  a  notary,  who  haa  protested  a  bill 
of  exchange,  testified  that  he  made  diligent 
inquiry  as  to  the  drawer's  place  of  resi- 
dence, he  testified  that  as  a  matter  of  fact 
he  made  a  careful,  thorough,  and  buslness- 
lilje  inquiry.  Carrol  v.  Upton,  3  N.  Y.  (3 
Comst)  272,  274. 

It  is  diligent  Inquiry  regarding  the  resi- 
dence of  an  indorser  of  a  negotiable  note,  for 
the  purpose  of  giving  notice  of  protest,  to 
inquire  of  such  persons,  at  the  plkce  where 
the  bill  or  note  is  payable,  as  may  reason- 
ably be  supposed  capable  of  giving  the  re- 
quired information.  Marsh  v.  Barr,  19  Tenn. 
(Meigs)  68,  70. 

The  diligent  Inquiry  required  of  the 
holder  of  a  bill  in  seeking  the  Indorser  must 
be  such  ordinary  or  reasonable  diligence  as 
men  of  business  usually  exercise  when  their 
interest  depends  upon  obtaining  correct  in- 
formation. Garver  v.  Downie,  38  Cal.  176, 
182. 

Rev.  St  1891,  c.  120,  f  216,  excusing  per- 
sonal service  of  tax  notice  where  the  party  to 
be  assessed  cannot  upon  diligent  inquiry  be 
found  in  the  county,  means  such  inquiry  as  a 
3  Wds.  &  P.— 5 


diligent  man,  intent  upon  ascertaining  a  fact, 
would  usually  and  ordinarily  make — ^inquiry 
with  diligence  and  in  good  faith  to  ascertain 
the  truth.  GIos  t.  Sankey,  36  N.  B.  628,  635, 
148  111.  536,  23  L.  B.  A.  665,  89  Am.  St  Rep. 
196. 

DIIiIGENT  SEARCH. 

The  term  "diligent  search,'*  as  used  In 
the  return  of  an  officer  on  an  execution,  recit- 
ing diligent  search  for  the  debtor,  means  rea- 
sonable effort  to  find  him.  In  re  Bayley,  132 
Mass.  457,  461. 


DIMENSION  STONE. 

Where  a  lease  of  a  stone  quarry  provides 
for  one  rate  of  compensation  for  dimension 
stone  shipped,  and  another  lower  rate  for  all 
other  stone,  it  must  be  conclusively  presum- 
ed that  the  parties  to  the  lease,  who  were 
both  experienced  .quarrymen,  used  the  term 
"dimension  stone,"  which  is  a  term  of  art, 
in  its  technical  sense,  and  as  would  be  ordi- 
narily understood  by  quarrymen,  in  the  ab- 
sence of  anything  in  the  lease  itself  indicat- 
ing that  they  use  it  in  any  other  sense. 
Crawford  v.  Oman  &  Stewart  Stone  Co.,  12 
S.  B.  929,  930,  34  S.  O.  90,  12  L.  B.  A.  375. 


DIMINISH. 

The  power  of  increasing  or  diminishing 
the  number  of  Judicial  districts  and  Judges, 
given  to  the  Legislature  by  Const,  art  6,  S  5, 
is  not  a  power  to  entirely  deprive  a  district 
of  any  Judge.  To  "diminish"  means  to  make 
less,  not  to  utterly  wipe  out.  Therefore  the 
authority  to  diminish  the  number  of  Judges 
does  not  apply  where  a  district  has  but  one 
Judge.    State  v.  Kinkead,  14  Nev.  117,  123. 

DIMINISHED  USE. 

In  an  action  for  damages  for  diversion 
of  water  from  plaintiff's  well,  the  court  char- 
ged that,  if  the  water  could  not  have  been 
obtained  from  said  well  by  the  use  of  plain- 
tiff's appliances  at  a  reasonable  and  moder- 
ate cost,  the  plaintiff  would  be  entitled  to  re- 
cover as  damages  the  value  of  the  diminished 
use  of  said  property  during  the  time  that  she 
was  entitled  to  the  use.  It  was  contended 
that  the  Instruction  should  have  read  "di- 
minution of  the  use,"  instead  of  ''diminished 
use."  The  court  held  that  "technically  it 
may  be  true  that  'diminished  use'  should  be 
held  to  refer  to  the  value  of  the  use  remain- 
ing after  the  diminution  had  taken  place," 
but  that  the  words  "diminished  use,"  taken 
in  connection  with  the  rest  of  the  instruc- 
tions, should  be  construed  as  practically  syn- 
onymous with  the  words  "diminution  of  the 
use,"  and  to  mean  the  same  thing.  Willis  v. 
City  of  Perry,  60  N.  W.  727.  732,  92  Iowa.  297, 
26  L.  R.  A.  124. 
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DIP. 

See  "Compass  Dip";   •Tnclinatloii  Dip"; 
"Practical  Dip." 

Dip  is  the  direction  of  a  vein  as  it  goes 
i3lowDward  into  the  earth;  the  dip  In  diflPer- 
(;nt  veins  and  in  the  same  vein  varying  from 
a  perpendicular  to  the  earth^s  surface  to  an 
angle  perhaps  only  a  few  degrees  below  the 
horizon.  The  dip  Is  spoken  of  from  three 
different  points  of  view:  (1)  As  to  its  in- 
clination from  a  perpendicular  to  the  horizon- 
tal, as  so  many  degrees  from  the  perpendicu- 
lar or  from  the  horizontal.  A  vein  is  thus 
described  as  having  a  dip  of  20  degrees,  30 
degrees,  etc.  (2)  As  to  the  direction  it  takes 
from  the  strike  or  apex  by  the  points  of  the 
compass.  If  the  strike  were  due  east  and 
west,  and  the  vein  in  its  course  downward  de- 
parted from  the  perpendicular  at  an  angle 
so  that  a  perpendicular  shaft  sunk  at  the 
apex  would  leave  the  vein  to  the  north  of 
such  shaft,  the  dip  in  thjs  point  of  view 
would  be  said  to  be  due  north;  or,  the  condi- 
tions reversed,  due  south.  In  this  respect 
the  dip— that  is,  the  direction  of  the  dip— is 
said  to  be,  and  is,  at  right  angles  to  the 
strike.  (3)  The  dip  is  again  spoken  of  as 
portions  of  the  vein  successively  encountered 
in  going  down  and  away  from  the  apex.  The 
miner  follows  the  dip  when  he  works  down- 
ward leaving  the  apex  further  from  and 
above  him  at  each  advance.  King  v.  Amy  & 
Silversmith  Consol.  Min.  Co.,  24  P.  200,  202, 
9  Mont.  543. 

The  term  "dip,"  as  used  in  mining,  means 
the  downward  course  of  a  vein.  "Dip"  and 
"depth"  are  of  the  same  origin.  Dip  is  the 
direction  or  inclination  toward  the  depth; 
that  is,  toward  the  depth  that  veins  may  be 
followed,  and  that  is  surely  their  downward 
course.  Mr.  Riotte  gives  us  a  different  def- 
inition. He  says:  "Starting  upon  any  line 
upon  the  apex  of  the  vein,  and  running  down 
the  vein  parallel  to  the  end  lines  of  the  loca- 
tion, the  inclination  that  the  line  has  is  the 
downward  course  of  the  vein."  Duggan  v. 
Davey.  26  N.  W.  887,  901,  4  Dak.  110. 

DIPLOMA. 

A  diploma  is  said  to  be  a  document  bear- 
ing record  of  a  degree  conferred  by  a  literary 
society  or  educational  institution;  in  short, 
a  statement  In  writing  under  the  seal  of  the 
institution,  setting  forth  that  the  student 
therein  named  has  attained  a  certain  rank, 
grade,  or  degree  in  the  studies  he  has  pur- 
sued. State  V.  Gregory,  83  Mo.  123,  130,  53 
Am.  Rep.  565. 

A  diploma  is  an  instrument,  usually  un- 
der seal,  "conferring  some  privilege,  honor, 
or  authority;  almost  wholly  restricted  to  cer- 
tificates of  degrees  conferred  by  universities 
and  colleges."  HalUday  v.  Butt,  40  Ala.  178, 
183  (quoting  Worcester's  Diet). 


The  words  "license,  diploma,  or  certifi- 
cate of  qualification,"  in  a  statute  making  it 
criminal  to  practice  medicine  without  having' 
first  obtained  a  license  or  diploma  or  certifi- 
cate of  qualification,  were  considered  in  tbe 
case  of  Brooks  y.  State,  6  SoutlL  902,  88  Ala. 
122,  and  it  was  held  that  the  words  did  not 
refer  to  and  mean  the  same  thing.  Nelson 
V.  State,  12  South.  421,  422,  97  Ala.  79. 

DIPLOMATIC  OFFICER. 

The  term  "diplomatic  officer,"  when  used 
in  the  title  relating  to  diplomatic  and  consu- 
lar officers,  shall  be  deemed  to  include  am- 
bassadors, envoys  extraordinary,  ministers 
plenipotentiary,  ministers  resident,  commis- 
sioners, charges  d'affaires,  agents,  and  secre- 
taries of  legation,  and  none  others.  U.  8. 
Oomp.  St  1901,  p.  1150. 

DIPSOMANIA. 

Dipsomania  is  an  insatiable  thirst,  In- 
tensified by  long  indulgence.  State  v.  Potts, 
6  S.  EL  657,  659,  100  N.  C.  457. 

Dipsomania  is  an  irresistible  Impulse  to 
Indulge  in  intoxication,  either  alcohol  or  oth- 
er drugs — opiums.  This  mania,  or  dipsoma- 
nia, is  classed  as  one  of  the  minor  forms  of 
insanity.  Repeated  intoxication  for  a  num- 
ber of  years,  which  is  entirely  voluntary,  is 
not  dipsomania.  One  having  the  power  to  re- 
frain from  the  use  of  Intoxicants,  and  who 
becomes  intoxicated  voluntarily,  is  not  af- 
fected with  dipsomania.  Ballard  v.  State,  28 
N.  W.  271,  273,  19  Neb.  609. 

Dipsomania,  or  alcoholism,  is  a  disease 
caused  from  excessive  indulgence  in  drink. 
It  oftentimes  develops  into  what  is  called  by 
medical  men  "mania  a  potu,"  wherein  the 
patient  becomes  a  madman,  wholly  deprived 
of  all  sane  reason,  while  the  fit  is  upon  him. 
In  that  condition  he  is  not  legally  responsible 
for  his  actions,  being  treated  as  insane.  As 
the  disease  has  created  for  him,  in  liis  imag- 
ination, a  totally  new  existence,  the  reason 
which  before  controlled  his  conduct  no  lon- 
ger exists,  but  a  new  and  perverted  one  has 
taken  its  place.  The  will  power  which  at- 
tended it  has  gone  with  the  reason  itself. 
So  it  is  in  the  case  of  the  mere  hard  drink- 
er, who,  a  victim  of  the  disease  of  dipsoma- 
nia, loses  control  of  his  will  with  respect  to 
i-estraint  of  his  thirst  for  liquor;  and  thougb 
he  may  be  perfectly  sane,  and  have  complete 
control  over  himself  generally,  yet  from  his 
disease,  or  passion  for  drink,  and  the  mo- 
mentary relief  indulgence  of  it  gives  his  mor- 
bid feelings  of  despondency,  he  has  entirely 
lost  control  of  himself  with  respect  to  sucb 
indulgence,  and  drink  he  must  and  will  in 
spite  of  his  reason,  his  past  experience,  and 
the  warnings  his  physician  and  friends  give 
him.  He  drinks,  not  because  of  desire  to 
taste  stimulants,  but  because  his  disease  de- 
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mands  of  bim  that  he  get  relief  at  any  hazard. 
State  y.  Reidell  (DeL)  14  Aa  660»  661,  8 
Honst  470. 

DIRECT. 

The  term  "direct,**  ft«  deflned  by  Web- 
sier,  means  "immediate;  express;  unambigu- 
ous; confessed;  absolute/'  People  y.  Boy- 
Ian  (U.  S.)  25  Fed.  594,  585. 

An  agreement  by  one  hiring  a  team  to  go 
to  a  certain  place  to  go  direct  to  such  place 
does  not  necessarily  imply  an  engagement 
to  go  the  shortest  way,  but  merely  to  go  by 
some  usual  and  expeditious  route,  without  di- 
verging therefrom.  The  doctrine  that  a  per- 
son who  hires  a  horse  for  a  specified  Journey 
is  liable  for  conyersion  if  he  drives  the  horse 
further  than  the  stipulated  Journey,  or  on 
another  and  different  trip,  cannot  be  pressed 
80  far  as  to  make  the  hirer  chargeable  as  for 
a  tort  merely  by  reason  of  slight  and  imma- 
terial departures  from  the  general  course  of 
the  direction  outlined  in  the  contract  Young 
V.  Muhling,  63  N.  Y.  Bupp.  181,  183,  48  App. 
Div.  617. 

Either  of  the  words  "wish,-  "desire,*' 
"command,"  or  "direct"  are  apt  words  to  be 
used  in  a  will  to  show  testator's  intent  to 
make  a  will.  Barney  y,  Hayes,  29  Pac.  282, 
284,  11  Mont  571,  28  Am.  St  Rep.  495. 

St  55  Geo.  Ill,  c  184,  sched.  pt  3,  tit 
''Legacies,"  subjecting  legacies  payable  on 
the  proceeds  of  "real  estate  directed  to  be 
sold"  by  a  will  to  a  tax,  would  include  real 
estate  deyised  to  trustees  in  trust  to  conyey 
the  same  among  certain  persons,  mentioned 
in  the  will,  in  equal  proportions,  in  seyeralty, 
and  empowering  the  trustees,  for  the  purpose 
of  such  diyision  and  partition,  to  sell  any  part 
of  the  lands  and  to  stand  possessed  of  the 
money  arising  from  such  sales.  Attorney 
General  y.  Simcoz.  1  Bxch.  749,  768. 

The  word  "direct*'  as  used  in  an  insur- 
ing clause,  "against  all  direct  loss  or  damage 
by  fire,  except  as  hereinafter  proyided  for," 
qualifies,  not  alone  "loss,"  but  also  "damage 
by  fire,"  and  the  phrase  has  precisely  the 
same  meaning  as  if  the  Insurance  was 
"against  loss  or  damage  by  fire  direct."  Hus- 
tace  y.  Phenlx  Ins.  Co.,  67  N.  E.  592,  593, 175 
N.  Y.  292,  62  L.  R.  A.  651. 

Where  a  charter  proyided  that  the  ves- 
lel  was  to  proceed  direct  to  load  on  the 
charter,  the  word  "direct"  meant  that  the 
vessel  was  to  proceed  without  unreasonable 
delay  and  by  the  usual  route,  and  the  con- 
tract would  haye  been  the  same  if  the  word 
*'direct"  had  been  left  out  The  Onrust  (U. 
8.)  18  Fed.  Cas.  728,  733. 

As  used  in  a  contract  by  which  one  of 
the  parties  had  sold  his  interest  in  a  stags 
tine  to  ttie  other  parties  and  pledged  himself 
iiot  to  be  concerned,  "direct  or  indirect,"  in 
any  line  of  stages  In  opposition  to  them,  the 


quoted  words  are  used  for  the  special  purpose 
of  guarding  against  any  kind  of  interfe^anee 
In  the  business  of  the  parties  operating  the 
stage  line  by  aiding  or  in  any  manner  per- 
mitting the  establishment  of  or  carrying  on 
any  opposition.  The  word  "direct"  is  to  be 
so  construed  that  the  party  could  not  set  up 
or  carry  on,  or  knowingly  aid  or  intermeddle 
in  any  way  whatsoeyer,  or  be  concerned  in 
setting  up  or  carrying  on,  any  line  of  stages 
in  opposition  to  his  yendees.  Dayls  t.  Bar- 
ney (Md.)  2  Gill  &  J.  382,  402. 

As  oommand  or  ordev. 

Laws  1892,  c.  481,  §  12,  proyidlng  that 
the  proper  officers  of  the  city  of  Brooklyn  are 
authorized  and  directed  to  issue  water  bonds 
sufficient  to  pay  the  award  in  condemnation 
proceedings,  means  that  the  officers  are  or- 
dered, and  has  the  same  force  as  an  order 
giyen  to  a  soldier,  whose  only  answer  is 
obedience.  People  y.  Guggenheimer,  59  N. 
Y.  Supp.  913,  922,  28  Misc.  Rep.  735. 

Where  commissioners  are  directed  to 
paye  any  street  on  the  application  of  the  lot 
holders,  no  discretion  is  included.  Spring 
Garden  Com'rs  y.  Wistar,  18  Pa.  (6  Harris) 
195,  198. 

Under  a  will  proyidlng  that  the  executors 
shall  sell  the  land,  a  majority  of  the  heirs  so 
"directing,"  the  word  imports  an  order  be- 
fore the  power  to  sell  can  be  exercised.  Pot- 
ter's Ex'rs  y.  Adriance,  44  N.  J.  Bq.  (17  Stew.) 
14^  17,  14  Atl.  16. 

As  used  in  a  will  directing  the  doing  of 
certain  things,  "direct"  is  a  mandatory  word, 
unless  controlled  by  somettiing  in  the  con- 
text Indicating  otherwise;  and  the  fact  that 
discretion  is  giyen  In  the  execution  of  the 
direction  is  not  sufficient  to  change  the  man- 
datory sense.  Colllster  y.  Fassitt,  39  N.  Y. 
Supp.  800,  801,  7  App.  Diy.  20  (reversing  38 
N.  Y.  Supp.  601,  16  Misc.  Rep.  395). 

The  definition  of  the  word  "direct,"  as 
given  by  Webster,  Is  "to  order;  to  Instruct; 
to  point  out  a  course  of  proceedings  with  au- 
thority; to  command."  But  direction  may  be 
given  or  a  course  of  proceedings  may  be 
pointed  out  with  authority  in  a  will  by  im- 
plication as  certainly  as  by  explicit  instruc- 
tions. A  clear  implication  of  the  testator's 
Intention  is  as  binding  upon  the  court  as  his 
express  direction,  and  under  Pub.  St  c.  189, 
S  2,  providing  that  the  personal  estate  shall 
stand  charged  for  debts  and  expenses  in  the 
first  Instance,  unless  the  deceased  has  other- 
wise directed,  the  word  requires  no  more 
than  that  the  plain  intention  or  the  necessary 
Implication  of  the  will  shall  exonerate  the 
personal  estate.  Calder  v.  Curry,  17  R.  I. 
610,  615,  24  Atl.  103. 

As  iauaediate. 

The  provision  of  a  charter  party  that  "it 
Is  understood  that  the  vessel  is  now  loading 
for  K.  or  T.,  and  is  to  proceed  thence  direct 
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lo  load  on  this  charter/'  meant  that  the  Tea- 
sel Is  to  take  a  direct  course  to  the  port  or 
ports  at  which  she  must  load  under  the  char- 
ter party,  without  deyiation  or  unreasonable 
lelay,  but  did  not  mean  that  the  vessel  should 
depart  from  T.  Instantly  or  immediately,  but 
that  she  should  at  that  place  enter  on  the 
voyage  provided  for  In  the  charter  and  pro- 
ceed in  a  direct  course  to  the  place  of  load- 
ing.   The  Onrust  (U.  S.)  18  Fed.  Gas.  734.  735. 

Natural  and  proadmate  synonyinoiis. 

In  the  statement  of  the  rule  that  one  is 
not  liable  for  the  results  of  an  act,  unless  the 
act  was  the  natural  and  proximate  cause  of 
the  injury,  the  word  "direct"  is  often  used 
as  synonymous  with  "natural"  and  with 
"proximate."  Lovett  T.  Qty  of  Chicago,  85 
111.  App.  570.  571. 

As  point  out. 

"Direct,"  as  used  In  Act  1863,  providing 
that  the  court  to  which  the  record  is  remit- 
ted is  to  pass  such  sentence  as  the  appellate 
court  shall  direct,  means  to  point  out  a  law 
providing  for  the  punishment,  and  direct  the 
court  below  to  sentence  thereunder.  People 
V.  Bork.  96  N.  Y.  188,  202. 

Code  Civ.  Proc.  f  1022,  provides  that  the 
report  of  a  referee  must  direct  the  Judgment 
to  be  entered  thereon.  Held,  that  the  word 
"direct,"  as  used  In  this  connection,  Is  syn- 
onymous with  the  words  "to  point  out;  to 
guide;  to  show;  to  regulate."  Webst  Internat 
Diet  And  hence  it  cannot  be  held  that  the 
Legislature  thereby  intended  that  the  referee 
should  formulate  the  Judgment,  and  that  the 
only  requirement  was  that  the  report  should 
be  suflaciently  full  to  show  the  particular 
form  and  terms  of  the  Judgment  to  which 
the  successful  party  was  entitled  thereun- 
der. Hinds  Y.  Kellogg,  13  N.  Y.  Supp.  922, 
923. 

The  verb  "direct"  ordinarily  Implies  a 
pointing  out  with  authority,  or  directing  as 
a  superior,  and  as  used  in  a  contract  by  an 
attorney  with  a  client  for  a  percentage  of 
the  recovery  as  compensation  for  his  serv- 
ices, providing  that  no  settlement  shaU  be 
made  unless  he  is  present  and  directs  it,  is 
used  in  such  sense,  thus  limiting  the  client's 
control  over  the  action,  and  does  not  mean 
to  guide  or  advise.  Davis  v.  Chase,  64  N.  E. 
88,  89, 159  Ind.  242,  95  Am.  St  Rep.  294. 

As  require. 

The  word  "directing,'*  In  Code,  f  346, 
providing  that  "a  notice  of  appeal  from  a 
Judgment  directing  the  payment  of  money 
shall  not  stay  the  execution  of  the  Judgment 
unless  a  stay  of  execution  Is  granted," 
amounts  to  neither  more  nor  less  than  the 
word  "require."  When  a  tribunal  Invested 
with  the  power  to  enforce  Its  mandates  di- 
rects by  Its  Judgment  a  payment  of  money, 
it  Is  equivalent  to  saying  that  It  required 


the  payment  of  such  money,  and  in  this  coo- 
nection  the  two  words  may  be  used  Inter- 
changeably. Pelzer  Mfg.  Co.  t.  Cely,  18  & 
B.  790,  791,  40  S.  O.  430. 

As  wisli. 

The  term  "direct,**  as  used  In  a  will 
creating  a  trust,  is  used  In  the  same  sense 
as  "wish"  or  "will."  Bllven  t.  Beymour,  88 
N.  Y,  469,  476. 

DIRECT  ATTACK. 

"A  direct  attack  upon  a  Judgment'*  sayi 
Mr.  Justice  Cooke  in  Pope  v.  Harrison,  84 
Tenn.  (16  Lea)  82,  •*ls  by  appropriate  pro- 
ceedings between  the  parties  to  it,  seeking, 
for  sufficient  cause  alleged,  to  have  It  an- 
nulled, reversed,  vacated,  or  declared  void.** 
Meinert  v.  Harder,  65  Pac.  1066,  1058,  39  Or. 
609. 

A  direct  attack  on  a  Judgment  is  an  at- 
tempt to  amend,  correct,  reform,  vacate,  ot 
enjoin  the  execution  of  same  in  a  proceed- 
ing instituted  for  that  purpose,  such  as  a  mo^ 
tlon  for  a  rehearing,  an  appeal,  some  form  of 
writ  of  error,  a  bill  of  review,  an  injunction 
to  restrain  its  execution,  etc.  An  attack  in 
trespass  to  try  title  by  devisees  against  a  pur- 
chaser at  a  sale  by  the  executor,  or  the  Judg- 
ment of  a  probate  court  having  Jurisdiction 
over  plaintiff  which  confirmed  the  sale.  Is  not 
a  direct,  but  a  collateral,  attack.  Crawford 
V.  McDonald,  33  8.  W.  325.  327,  88  Tex.  62a 

The  phrase  "direct  attack,"  in  a  state- 
ment that  upon  a  direct  attack  on  a  Judg- 
ment there  Is  no  presumption  In  favor  of  the 
existence  of  a  fact  essential  to  the  Jurisdic- 
I  tlon  of  the  court,  refers  to  appeals  from  the 
Judgment.  Elchhoff  v.  Eichhoff,  40  Pac  24, 
25,  107  Cal.  42,  48  Am.  St  Rep.  110. 

Where  a  statutory  method  is  pursued  for 
avoiding  a  Judgment,  the  attack  on  the  Judg- 
ment is  direct  Spencer  v.  Spencer,  67  N.  B. 
1018,  1020,  31  Ind.  App.  321. 

Collateral  distinguished. 

When  the  validity  of  a  record  attacked 
is  directly  put  In  issue  by  the  pleadings  ol 
the  party  attacking  it  by  proper  averment, 
the  attack  is  direct,  and  not  collateral;  but 
when  there  are  no  proper  averments  attack- 
ing the  record,  although  its  validity  is  drawn 
In  the  issue  of  the  case,  the  attack  is  collat- 
eral. Walker  v.  Goldsmith,  12  Pac.  537,  553, 
14  Or.  125. 

A  direct  attack  on  a  Judicial  proceed- 
ing Is  an  attempt  to  avoid  or  correct  it  in 
some  manner  provided  by  law.  In  Morrill  v. 
Morrill,  20  Or.  96,  25  Pac.  362,  11  L.  R.  A. 
155,  23  Am.  St  Rep.  95,  a  collateral  attack  is 
aptly  defined  to  be  "an  attempt  to  impeach  a 
decree  in  a  proceeding  not  instituted  for  tbe 
express  purpose  of  annulling,  correcting,  or 
modifying  the  decree,  or  enjoining  Its  execo- 
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tion."  It  follows,  therefore,  that  If  the  pro- 
ceeding was  instituted  for  any  one  of  these 
express  purposes  it  would  be  a  direct  attack. 
Smith  V.  Morrill,  55  Pac  824,  826»  12  Colo. 
App.  23a. 

A  direct  attack  upon  a  Judgment  is  an  at- 
tempt to  amend,  correct,  reform,  vacate,  or 
enjoin  the  execution  of  the  same,  in  a  pro- 
ceeding instituted  for  that  purpose,  such  as  a 
motion  for  a  rehearing,  an  appeal,  some  form 
of  writ  of  error,  a  bill  of  review,  an  injunc- 
tion to  restrain  its  execution,  etc.,  while  a 
collateral  attack  is  an  attempt  to  avoid  Its 
binding  force  in  a  proceeding  not  Instituted 
for  one  of  the  purposes  aforesaid,  as  where, 
in  an  action  of  debt  on  a  judgment,  defend- 
ant attempts  to  deny  the  fact  of  indebted- 
ness, or  where,  in  a  suit  to  try  title  to  prop- 
erty, a  judgment  is  offered  as  a  link  In  the 
chain  of  title,  and,  the  adverse  party  at- 
tempts to  avoid  its  effects,  etc.  Thus,  where 
a  plaintiff  in  an  action  to  recover  land  sought 
to  set  aside  on  the  ground  of  fraud  judg- 
ments in  partition  affecting  their  title,  all 
parties  to  the  judgments  were  made  parties 
to  the  action,  the  tribunal  In  which  the  pend- 
ing action  was  brought  had  rendered  the 
judgments,  and  had  jurisdiction  to  set  them 
aside.  The  attack  on  the  judgments  was  not 
collateral,  but  direct,  though  third  parties, 
defendants  to  the  action,  claiming  under  the 
judgments,  had  become  possessed  of  the 
land.  Schneider  v.  Sellers,  61  S.  W.  541.  543, 
25  Tex.  ClY.  App.  226. 

DIBECT  CAUSE. 

By  the  words  "direct  and  proximate 
cause"  are  meant  the  cause  which  naturally 
led  to  and  might  have  been  expected  to  be  di- 
rectly instrumental  in  producing  the  result 
complained  of.  McKeon  v.  Chicago,  M.  & 
St  P.  Ry.  Co.,  69  N.  W.  175,  177,  94  Wis.  477, 
35  L.  R.  A.  252,  59  Am.  St  Rep.  910. 

By  "direct  and  proximate  cause"  is  not 
meant  the  cause  or  agency  which  is  nearest 
in  time  or  place  to  the  result,  necessarily. 
"The  active  eflBicient  cause,  that  sets  in  mo- 
tion a  train  of  events  which  brings  to  a  re- 
sult, without  the  intervention  of  any  force 
started  and  working  actively  from  a  new  and 
independent  source.  Is  the  direct  and  proxi- 
mate cause."  Lynn  Gas  &  Electric  Co.  v. 
Meriden  Fire  Ins.  Co.,  33  N.  B.  690,  691,  158 
Mass.  570,  20  L.  R.  A.  297,  35  Am.  St  Rep. 
540. 

The  direct  cause  may  not  be  the  proxi- 
mate cause,  and  the  proximate  cause  may  not 
be  the  direct  cause.  Neither  time  nor  dis- 
tance Is  essentially  a  controlling  element  In 
determining  whether  a  certain  cause  of  an 
injury  is  the  proximate  cause  of  such  injury; 
so  that  an  instruction  that  the  words  "di- 
rect" and  •'proximate"  mean  about  the  same 
thing,  mean  the  cause  which  naturally  pro- 
duced the  accident,  is  erroneous.    Wills  t. 


Ashland  Ught,  Power  &  Street  Ry.  Co.,  S4  N. 

W.  998,  1000,  108  Wis.  255. 

The  direct  cause  of  an  Injury  is  one  with- 
out which  the  Injury  would  not  have  happen- 
ed. Such  was  the  sense  in  which  the  word 
"directly"  was  used  in  an  Instruction  in  an 
action  for  damages  for  an  injury  occasioned 
by  collision  between  two  vessels,  stating  that 
the  plaintlif  would  not  be  entitled  to  recover 
if  by  his  negligence  he  had  directly  con- 
tributed to  the  accident  Tuff  v.  Warman,  5 
O.  B.  (N.  S.)  573,  586. 

DIRECT  CONSANGUINITT. 

The  series  of  degrees  between  persons 
who  descend  from  one  another  Is  called  di- 
rect, or  lineal,  consanguinity.  Civ.  Code 
Mont  1895,  |  1856;  Civ.  Code  Cal.  1903,  I 
1390;  Rev.  Codes  N.  D.  1899,  S  3747. 

DIBECT  COHTEMPT. 

Direct  contempts  are  contempts  offered 
to  a  court  while  sitting  as  such  and  in  its 
presence.  Stuart  v.  People,  4  111.  (3  Scam.) 
395,  404;  Cooper  v.  People,  22  Pac.  790,  796, 
13  Colo.  337,  6  L.  R.  A.  430;  Territory  v.  Mur- 
ray, 15  Pac.  145,  148,  7  Mont  251;  Stewart  v. 
State,  39  N.  B.  508,  140  Ind.  7;  State  v.  An- 
ders, 68  Pac.  668,  669,  64  Kan.  742. 

"A  direct  contempt  is  an  open  Insult  in 
the  face  of  the  court,  in  the  presence  of  the 
judges  while  presiding,  or  a  resistance  to  its 
powers  in  their  presence."  Ex  parte  Wright, 
65  Ind.  504,  508.  See,  also,  Holman  v.  State, 
5  N.  E.  556,  557,  105  Ind.  513;  Whittem  v. 
State,  36  Ind.  196.  198. 

Direct  contempts  are  such  as  are  commit- 
ted In  the  presence,  or  such  as  obstruct  or  In- 
terrupt the  proceedings,  of  the  court.  State 
V.  McClaugherty,  33  W.  Va.  250,  253,  10  S.  E. 
407,  408. 

Direct  contempts  are  those  which  are 
committed  In  the  presence  of  the  court  while 
in  session,  or  so  near  as  to  Interrupt  its  pro- 
ceedings. State  ex  inf.  Grow  v.  Shepherd,  76 
S.  W.  79,  177  Mo.  205. 

A  direct  contempt  is  an  act  committed  in 
the  presence  of  the  court,  while  sitting  judi- 
cially, or  so  near  to  the  court  as  to  inter- 
fere with  or  stop  its  ordinary  way  of  pro- 
cedure. Indianapolis  Water  Co.  v.  Ameri- 
can Strawboard  Co.  (U.  S.)  75  Fed.  972,  975; 
Snyder  v.  State,  52  N.  E.  152,  151  Ind.  553. 

Where  attorneys  during  a  court  day,  but 
while  it  was  not  In  session,  held  a  meeting 
at  which  one  of  their  number  presided  in  a 
room  in  the  courthouse  adjoining  the  court- 
room, and  occasionally  used  as  a  courtroom, 
which  meeting  was  attended  by  the  judge 
at  their  request,  their  acts  In  his  pres- 
ence are  not  committed  in  the  presence  of 
the  court,  and  hence  cannot  constitute  direct 
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contempt    Snyder  y.  State,  52  N.  B.  152,  101 
Ind.  553. 

To  constitute  a  direct  contempt  of  court 
there  must  be  some  disobedience  to  its  pow- 
ers, judgment,  or  process,  or  some  open  and 
intended  disrespect  to  the  court  or  its  offi- 
cers in  the  presence  of  the  court,  or  such 
conduct  in  or  near  the  court  as  to  interrupt 
or  interfere  with  its  proceedings  or  with  the 
administration  of  Justice.  In  re  Dill,  5  Pac 
3d,  47,  32  Kan.  668,  49  Am.  Rep.  506. 

Contempts  are  either  direct,  which  open- 
ly insult  and  resist  the  powers  of  the  court 
or  the  persons  of  the  Judges  who  preside 
there,  or  else  are  consequential,  which  with- 
out such  gross  insolence  or  direct  opposition 
plainly  tend  to  create  a  universal  disregard 
of  other  authority.  A  direct  contempt  is  one 
offered  in  the  presence  of  a  court  while  sit- 
ting Judicially.  A  constructive  contempt  is 
one  which  tends  to  obstruct  or  embarrass  a 
court,  though  the  act  be  not  done  in  its  pres- 
ence. State  y.  Hansford,  28  S.  E.  791,  792,  43 
W.  Va.  773;  State  v.  Hen  thorn,  26  Pac.  937, 
938,  46  Kan.  613;  Androscoggin  &  K.  R.  Co. 
V.  Androscoggin  R.  Co..  49  Me.  392,  400. 

DIRECT  DAMAGES. 

Direct  damages  are  such  as  flow  imme- 
diately upon  the  act  done.  Civ.  Code  Ga. 
1895,  S  3911. 

DIRECT  EVIDENCE. 

Direct  evidence  is  given  where  a  wit- 
ness testifies  directly  of  his  own  knowledge 
of  the  main  fact  or  facts  to  be  proven.  State 
V.  Avery,  21  S.  W.  193,  197,  113  Mo.  475; 
State  v.  Tate,  56  S.  W.  1099,  1100,  156  Mo. 
119;  State  v.  Dickson,  78  Mo.  438,  441. 

"Direct  or  positive  evidence  is  given 
when  a  witness  can  be  called  to  testify  to  the 
precise  fact  which  is  the  subject  of  an  issue 
on  trial."  Commonwealth  v.  Webster,  59 
Mass.  (5  Cush.)  295,  310,  52  Am.  Dec.  711; 
People  V.  Morrow,  60  Cal.  142,  144. 

Evidence  is  direct  and  positive  where  the 
particular  facts  in  dispute  are  communicated 
by  those  who  have  actual  knowledge  of  them 
by  means  of  their  senses.  Pease  v.  Smith, 
61  N.  Y.  477,  484. 

Direct  evidence  is  that  which  in  the  first 
instance  applies  directly  to  the  factum  pro- 
bandum.  Reason  v.  State,  67  S.  W.  96,  98, 
48  Tex.  Cr.  R.  442. 

Direct  evidence  is  that  which  immediate- 
If  points  tm  the  question  at  issue.  Civ.  Code 
Qa.  1895,  S  5143;  Pen.  Code  Ga.  1895,  {  983. 

Direct  evidence  is  that  which  proves  the 
fact  In  dispute  directly,  without  an  infer- 
ence or  presumption,  and  which  in  itself,  if 
true,  conclusively  establishes  that  fact;  for 
example,  if  the  fact  in  dispute  be  an  ai;ree- 


meat,  me  evidence  of  a  witness  who  was 
present  and  witnessed  the  making  of  It  Is 
direct  Code  Civ.  Proc.  Cal.  1903,  I  1831; 
Ann.  Codes  &  St  Or.  1901,  S  684.  Thus 
where,  on  a  trial  for  murder,  the  identity  of 
the  person  alleged  to  have  been  guilty  was 
proved  by  the  direct  evidence  of  an  accom- 
plice, corroborated  by  circumstantial  evidence. 
The  death  of  a  human  being  was  proved  by 
the  identification  of  certain  teeth  and  charred 
bones  found  in  a  river  near  the  point  where 
the  body  was  burned,  and  there  was  drciun- 
stantial  evidence  to  prove  the  identity  of  the 
deceased.  The  evidence  was  sufficient  to  sat- 
isfy the  requirements  of  Pen.  Code,  |  358, 
that  the  death  of  a  person  alleged  to  have 
been  killed  must  be  established  by  direct 
proof  as  an  independent  fact  State  T.  Cal- 
der,  59  Pac.  903,  904.  23  Mont  504. 

1  Oreenl.  Bv.  S  13,  defines  direct  evidence 
as  being  given  when  the  thing  to  be  proved 
is  directly  attested  by  those  who  speak  from 
their  own  actual  and  personal  knowledge  of 
its  existence;  circumstantial,  when  the  thing 
to  be  proved  is  to  be  inferred  from  other 
facts  satisfactorily  proved.  See,  also^  Wills, 
on  Cir.  Ev.  c.  2,  |  1.  And  in  a  case  of  homi- 
cide direct  proof  of  death  would  have  been 
testimony  of  a  witness  who  knew  the  person 
killed  in  his  lifetime,  and  who  would  testify 
that  the  body  found  was  the  body  of  such 
person.  People  t.  Palmer,  11  N.  Y.  St  Rep. 
817,  820. 

Under  the  rale  that  a  contract  for  testa- 
mentary compensation  for  work  done  by  a 
father  for  a  son,  after  his  majority,  can  be 
proved  only  by  direct  and  positive  evidence, 
a  charge  that  the  evidence  must  be  clear  and 
satisfactory  is  erroneous;  the  words  not  be- 
ing synonymous.  Bash  T.  Bash,  9  Pa.  (9 
Barr)  260,  262. 

DIRECT  EXAMTNATIOH, 

The  examination  of  a  vdtness  by  the 
party  producing  him  is  denominated  the  "di- 
rect examination";  the  examination  of  the 
same  witness  upon  the  same  matter  by  the 
adverse  party,  the  cross-examination.  The 
direct  examination  must  be  completed  before 
the  cross-examination  begins,  unless  the  court 
otherwise  direct  Ann.  Codes  ft  St  Or.  1901« 
S846. 

DIBECT  INJURY. 

The  phrases  "direct  injury^  and  •'conse- 
quential injury"  are  not  of  the  same  meaning 
as  "direct  damages'*  and  "consequential  dam- 
ages." The  latter  phrases  are  of  the  termi- 
nology of  damages  and  the  measure  of  dam- 
ages, while  the  former  are  not  but  are  of  the 
terminology  of  injuries.  To  illustrate,  a  di- 
rect injury  may,  in  addition  to  direct  dam- 
ages, do  Indirect  or,  as  It  Is  often  mors 
loosely  phrased,  consequential,  damages;  and 
the  latter  are  recoverable  as  well  as  the  fo^ 
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mer,  nnless  they  be  not  ''proximate,'*  bat 
"remote "  to  use  two  other  words  which  be- 
long to  the  terminology  of  damages.  In  the 
case  of  a  direct  injury  the  measure  of  dam- 
ages includes  both  direct  and  indirect  or  con- 
sequential damages,  but  in  the  case  of  conse- 
quential injuries,  there  are  nb  recoverable 
damages  at  all.  Consequential  damages  can 
only  result  from  a  direct  injury,  while  no 
actionable  damages  of  any  kind  result  from  a 
consequential  injury.  Sadlier  y.  City  of  New 
York,  81  N.  Y.  Supp.  308y  31%  40  Misc.  Rep. 

7a 

DIRECT  INTEREST. 

A  direct  interest,  as  relating  to  the  com- 
petency of  a  witness  in  a  suit  against  an  ex- 
ecutor, is  the  opposite  of  an  indirect  inter- 
est and  excludes  the  idea  of  contingency. 
A  direct  interest  is  defined  in  Winfleld,  Words 
k  Phrases,  p.  195,  as  "one  which  is  certain,  and 
not  contingent  or  doubtful.*'  In  Black's  Law 
Dictionary  it  is-  defined:  "A  direct  interest, 
such  as  would  render  the  interested  party  in- 
competent to  testify  In  regard  to  the  matter, 
is  an  interest  which  is  certain,  and  not  con- 
tingent or  doubtful."  In  re  Van  Alstine's  BSs- 
tate,  72  Pac.  942,  943,  26  Utah,  193. 

DIRECT  UNE. 

See  "By  Direct  Line.'* 

The  direct  line  is  divided  Into  a  direct 
line  descending  and  a  direct  line  ascending. 
The  first  is  that  which  connects  the  ancestor 
with  those  who  descend  from  him.  The  sec- 
ond is  that  which  connects  a  person  with 
those  from  whom  he  descendii  Rev.  Codes 
N.  D.  1899,  I  374a. 

DIRECT  LOSS. 

In  an  insurance  poIlcj»  providing  that 
the  insurer  would  be  liable  if  the  falling  of 
the  insured  building  was  caused  by  a  direct 
loss  or  damage  by  fire,  the  word  "direct" 
means  merely  immediate  or  approximate,  as 
distiDguisbed  from  remote;  and  where  a 
building  fell  because  a  portion  of  the  build- 
ing was  burned  and  fell,  thereby  causing  the 
partition  wall  to  fall,  the  loss  was  direct. 
Ermentrout  v.  Girard  Fire  &  Marine  Ins. 
Co.,  65  N.  W.  635,  636,  63  Minn.  305,  30  U  R. 
A  346,  56  Am.  St.  Rep.  481. 

"Direct  loss  or  damage  by  fire,"  as  used 
in  a  fire  policy  against  direct  loss  or  damage 
by  fire,  applies  to  all  losses  of  which  fire  is 
the  immediate  cause.  California  Ins.  Go.  v. 
Union  Compress  Co.,  10  Sup.  Ct  366,  133  U. 
8.  387,  33  L.  Ed.  730. 

In  a  policy  of  insurance,  direct  loss  or 
damage  by  fire  meant  the  loss  or  damage  oc- 
corring  directly  from  the  fire  as  the  destroy- 
^S  agency,  in  contradistinction  to  the  remote- 
ness of  fire  as  such  agency.  Remoteness  of 
agency  is  the  explosion  of  gunpowder,  gases, 


or  chemicals  caused  by  fire;  explosion  of 
steam  boilers;  the  destruction  of  buildings 
to  prevent  the  spread  of  fire;  •r  their  de- 
struction through  the  falling  of  burning 
walls,  etc.  California  Ins.  Co.  v.  Union  Com- 
press Co.,  10  Sup.  Ct  365,  372,  183  U.  S.  887, 
33  L.  Ed.  780. 

BIRECT  PATMEHT. 

The  term  "dhrect,"  as  defined  by  Web- 
ster, means  "immediate,  express,  imambigu- 
ous,  confessed,  absolute."  The  word  "direct," 
in  the  English  language,  is  one  of  wide  ac- 
ceptation, and  has  been  adopted  into  the  law 
in  many  relations.  Thus,  we  have  "direct 
descent,"  "direct  taxes,"  "direct  interest," 
"direct  route,"  and  "direct  payment";  and  as 
used  in  the  latter  term  it  means  one  which  is 
absolute  and  unconditional  as  to  time, 
amoimt,  and  the  persons  by  whom  and  to 
whom  it  is  to  be  made.  People  v.  Boy  Ian  (U. 
S.)  25  Fed.  594,  595. 

The  phrase  "direct  payment  of  money,*' 
as  used  in  Code,  S  92,  which  provides  that  in 
all  actions  brought  on  overdue  promissory 
notes,  bills  of  exchange,  or  other  written  in- 
struments for  the  direct  payment  of  money, 
aud  upoD  book  accounts,  the  creditor  may 
have  a  right  of  attachment  entered,  means 
such  instruments  as  provide  for  the  immedi- 
ate payment  of  money,  such  as  overdue  bills 
of  exchange  and  promissory  notes.  Hurd  v. 
McClellan,  23  Pac.  792,  793,  14  Colo.  213. 

DIRECT  RRSUIiT. 

By  direct  result,  as  relating  to  the  cause 
of  an  injury,  is  meant  the  first  result  or  ef- 
fect Story  V.  Chicago,  M.  &  St  P.  Ry.  Co., 
44  N.  W.  690,  692,  79  Iowa,  402. 

In  an  instruction,  in  an  action  for  per- 
sonal injuries,  that  the  Jury  should  assess 
such  damages  as  were  the  direct  result  of 
defendant's  negligence,  "direct"  is  synony- 
mous with  "natural"  and  "proximate."  Lov- 
ett  V.  City  of  Chicago,  35  111.  App.  570,  571. 

"Direct  result"  as  used  in  the  statement 
that  the  diseased  mental  condition  of  ac- 
cused in  a  prosecution  for  murder  was  the 
direct  and  immediate  result  of  voluntary 
drunkenness,  means  that  such  mental  condi- 
tion arose  during  a  condition  of  drunkeuness, 
and  pending  a  single,  continuous,  voluntary, 
drunken  debauch,  which  at  its  origin  started 
with  the  accused  in  a  condition  of  sanity. 
State  V.  Haab,  29  South.  725,  728,  105  La.  230. 

DIRECT  ROUTE. 

Code,  S  3788,  provides  that  a  sheriff  shall 
be  entitled  to  mileage  for  conveying  convicts 
to  the  penitentiary  at  the  rate  of  16  cents  for 
each  mile  traveled  from  the  county  seat  to 
the  penitentiary  by  the  most  direct  route  of 
travel.  Held,  that  the  term  "most  direct 
route  of  travel,"  as  so  used,  meant  the  route 
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which  was  most  generally  used  In  Journeying 
between  the  two  places.  Thus,  where  the 
route  most 'generally  used  was  a  railway, 
which  was  much  longer  than  an  old  wagon 
road,  which  was  but  seldom  used,  and  then 
only  by  private  conveyances,  the  sheriff  was 
entitled  to  convey  his  prisoners  by  the  rail- 
road, and  was  entitled  to  compensation  com- 
puted by  that  route,  Instead  of  by  the  shorter 
wagon  road.  Maynard  v.  Cedar  County,  1  N. 
W.  701,  702,  51  Iowa,  430. 

DIKECT  TAX. 

A  direct  tax,  within  Const,  art  1,  8  8, 
providing  that  no  capitation  or  other  direct 
tax  shall  be  levied,  unless  In  proportion  to 
the  census  of  the  Inhabitants  of  the  United 
States,  means  a  capitation  or  poll  tax  sim- 
ply, without  regard  to  property,  profession, 
or  any  other  circumstance,  and  a  tax  on 
land.  Hylton  v.  United  States,  3  U.  S.  (3 
Dall.)  171,  174,  1  L.  Ed.  556;  Pacific  Ins.  Co. 
V.  Soule,  74  U.  S.  (7  Wall.)  433,  445,  19  L. 
Ed.  95;  Scholey  v.  Rew,  90  U.  S.  (23  Wall.) 
331,  347,  23  L.  Ed.  99;  Springer  v.  United 
States,  102  U.  S.  586,  602,  26  L.  Ed.  253. 
The  tax  imposed  by  Act  Cong.  July  13,  1866, 
on  notes  of  state  banks.  Is  therefore  not  a 
direct  tax.  Veazle  Bank  v.  Fenno,  75  U. 
S.  (8  Wall.)  533.  542,  19  L.  Ed.  482. 

Historical  evidence  shows  that  personal 
property,  contracts,  occupations,  and  the  like 
have  never  been  regarded  as  the  subjects 
of  direct  taxation.  The  phrase  Is  understood 
to  be  limited  to  taxes  on  land  and  Its  appur- 
tenances, and  on  polls.  Veazle  Bank  v.  Fen- 
no, 75  U.  &  (8  Wall.)  533,  541,  19  L.  Ed. 
482. 

A  direct  tax  Is  a  tax  demanded  from 
the  very  person  who  It  Is  Intended  or  desired 
should  pay  It  A  tax  assessed  as  a  direct 
tax  In  this  sense  may  nevertheless  fall  ulti- 
mately upon  one  other  than  the  one  desired 
to  pay  it  It  Is  generally  agreed  that  the 
greater  part  of  a  tax  assessed  against  the 
landlord  falls  finally  upon  his  tenant  So 
a  tax  upon  mortgages  upon  land  In  the  end 
proves  to  be  a  tax  upon  the  borrower.  In 
neither  of  these  cases  was  It  Intended  or 
desired  that  the  burden  of  the  tax  should 
fall  upon  either  the  renter  or  borrower. 
Yet  though  It  may  happen  that  the  renter 
and  borrower  have  In  other  forms  fully  paid 
their  due  proportion  of  tax,  the  unintended 
duplication  of  their  burden  will  not  make 
the  tax  which  they  have  been  Indirectly 
compelled  to  pay  double  taxation.  South 
Nashville  St  R.  Co.  v.  Morrow,  11  S.  W.  348, 
B50,  87  Tenn.  (3  Pickle)  406,  2  L.  R.  A.  853. 

A  tax  upon  rents  and  Income  of  real  es- 
tate Is  equivalent  to  a  tax  on  the  real  estate 
Itself,  and  Is  therefore  a  direct  tax,  within 
the  constitutional  prohibition.  Pollock  v. 
Farmers'  Loan  &  Trust  Co.,  15  Sup.  Ct  673, 
880,  157  U.  8.  429,  89  L.  Ed.  759.    Likewise 


a  tax  on  personal  property  or  the  income 
thereof.  Pollock  v.  Farmers'  Loan  &  Trust 
Co.,  15  Sup.  Ct  912,  916,  158  U.  S.  601,  39  L. 
Ed.  1108. 

A  tax  on  real  estate  is  a  direct  tax  on 
real  property.  People  v.  Knight  67  N.  B. 
66,  66,  174  N.  Y.  475,  63  U  B*  A.  87. 

BIBEOT  TESTIMONT. 

The  term  **dlrect  testimony,"  or  **posi- 
tive  testimony,"  is  used  to  designate  the 
testimony  of  those  who  speak  of  their  own 
actual  and  personal  knowledge  of  the  fact 
in  controversy.  The  proof  In  such  case 
rests  upon  faith  in  the  veracity,  impartial- 
ity, opportunity  for  observation,  accuracy 
of  memory,  etc.,  of  the  witnesses.  The  proof 
applies  Immediately  to  the  factum  proban- 
dum,  without  any  intervening  process.  State 
V.  Miller  (Del.)  32  Atl.  137,  141,  9  Houst 
564. 

DIRECT  TRUST. 

A  direct  or  express  trust  Is  one  spring- 
ing from  the  agreement  of  the  parties,  cre- 
ated by  words,  either  expressly  or  Impliedly 
evincing  the  intention  to  create  a  trust  It 
is  distinguished  from  a  constructive  or  Im- 
plied trust  which  is  a  trust  created  by  eq- 
uity law;  a  trust  not  created  by  any  words 
either  expressly  or  impliedly  evincing  a  di- 
rect intention  to  create  a  trust  but  by  the 
construction  of  equity  In  order  to  satisfy 
the  demands  of  justice.  Currence  v.  Ward, 
27  S.  B.  329,  330,  43  W.  Va.  367. 

DIRECTIOH. 

See  "Express  Direction**;  "Under  the  Di- 
rection of." 

In  a  plea  alleging  that  plaintiff  had  the 
"direction,  care,  and  management"  of  a  ship, 
which  defendant  was  charged  with  having 
neglected  to  load  according  to  contract  was 
construed  to  mean  the  actual  direction,  care, 
and  management  and  not  merely  the  legal 
directfon,  care,  and  management  It  1b 
equivalent  to  a  charge  of  actual  bad  di- 
rection, care,  and  management,  which  in- 
cluded such  conduct  on  the  part  of  the  mas- 
ter and  crew.  Taylor  v.  Clay,  9  Q.  B.  713, 
723. 

The  word  "direction,"  as  used  In  a  con- 
tract by  which  a  contractor  agreed  to  build 
a  sewer  under  the  immediate  direction  and 
superintendence  of  the  commissioner  of  pub- 
lic works,  related  to  the  results,  and  not  to 
the  methods  to  be  employed,  and  did  not, 
therefore,  make  the  contractor  a  servant  of 
the  city,  as  being  one  who,  though  he  Is  to 
have  a  stipulated  price  for  a  thing,  executes 
it  under  the  direction  and  superintendence 
of  the  employer.  Foster  v.  City  of  Chicago, 
64  N.  m  322,  323,  197  IlL  264. 
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Afl  approral. 

In  the  acts  of  Congress  granting  lands  to 
the  Northern  Pacific  Railroad  Company,  and 
providing  for  the  selection  of  indemnity  lands 
"under  the  direction  of  the  Secretary  of  the 
Interior/'  the  term  does  not  mean  subject 
to  the  approval  of  that  officer.  "Direction," 
says  Mr.  Webster,  is  an  "order  prescribed, 
either  verbally  or  vrrltten;  instructions  in 
what  manner  to  proceed.  The  employer  gives 
directions  to  his  workmen;  the  physician,  to 
his  patient"  Lord  Coleridge,  defining  the 
phrase  **under  the  direction  of,"  says:  "Work 
is  done  by  the  direction  of  the  board,  v7ho 
were  represented  by  the  surveyor.  It  is 
done  in  the  manner  in  which  they  should 
prpscrlbe,  and  is  therefore  done  under  their 
direction."  Newton  v.  Ellis,  5  £1.  &  Bl.  124. 
To  make  the  selections  ."under  the  direction 
of  the  Secretary  of  the  Interior"  is  to  make 
them  hi  accordance  with  the  rules  and  regu- 
lations prescribed  by  him.  Northern  Pac.  R. 
Co.  V.  Barnes,  51  N.  W.  386,  403,  404,  2  N. 
D.367. 

Am  avthority  to  eoniroL 

The  word  "direction,"  in  the  clause  In 
Bev.  Laws,  |  819,  providing  that  writs  shall 
he  issued  by  the  clerks  under  the  direction  of 
the  judges,  is  to  be  construed  in  the  sense  of 
authority  to  direct  as  circumstances  may  re- 
quire only,  and  not  as  requiring  "direction" 
in  order  to  confer  authority  on  the  clerk 
to  act  In  re  Durant,  12  Atl.  650,  652,  60  V t 
176. 

"Direction,"  as  used  In  Rev.  St.  If  441, 
453,  2478  [U.  S.  Comp.  St.  1901,  pp.  252,  257, 
15SG],  providing  that  the  Commissioner  of  the 
Genera]  Land  Office  is  to  perform,  under  the 
direction  of  the  Secretary  of  the  Interior,  all 
executive  duties,  etc.,  is  intended  as  an  ex- 
pression in  general  terms  of  the  power  of 
the  Secretary  to  supervise  and  control  the 
operations  of  the  Land  Department,  of  which 
he  is  the  head.  It  means  that  in  important 
matters,  relating  to  the  sale  and  disposition 
of  the  public  domain,  the  surveying  of  pri- 
vate claims,  and  the  Issuing  of  patents  there- 
on, and  the  administration  of  the  trust  de- 
Tolving  upon  the  government  by  reason  of 
the  laws  of  Congress  or  under  treaty  stipula- 
tions, the  Secretary  of  the  Interior  is  the 
supervising  agent  of  the  government,  to  do 
Justice  to  all  claimants  and  preserve  the 
rights  of  the  people  of  the  United  States. 
Warner  Valley  Stock  Co.  v.  Smith,  17  Sup. 
Ct  225,  227,  165  U.  S.  28.  41  L.  Ed.  621  (citing 
Knight  V.  United  Land  Ass'n,  142  U.  S.  161, 
12  Sup.  Ct.  258,  36  L.  Ed.  974;  Orchard  v. 
Alexander,  157  U.  S.  372.  15  Sup.  Ct  635,  39 
L.Bd.787). 

Where  defendant  contracted  with  a  local 
board  of  health  to  dig  wells  for  them  accord- 
ing to  a  specification  prepared  by  the  sur- 
veyor, the  works  to  be  done  to  the  satisfac- 
tion of  such  surveyor,  the  digging  to  be  under 


his  direction,  and  he  to  have  power  of  making 
the  contractor  remove  materials  and  power  to 
dismiss  workmen,  defendant  was  "a  person 
acting  under  the  direction  of  the  board  of 
health"  within  St.  11  &  12  Vict  c.  63,  |  139, 
providing  that  no  process  should  be  sued  out 
against  any  person  acting  under  the  direction 
of  the  board  of  health  until  one  month  after 
notice  had  been  delivered  to  him.  Newton 
V.  Ellis,  5  El.  &  Bl.  115,  123. 

As  general  instmotions. 

Several  actions  for  a  nuisance  occasioned 
by  the  defendant's  dam  were  referred  under 
a  rule  of  court,  accompanied  with  an  agree- 
ment that  the  referees  might  decide  how 
much  the  dam  should  be  cut  down,  and  that 
the  same  should  be  done  "under  their  direc- 
tion." Held,  that  the  phrase  "under  their 
direction"  meant  that  they  should  give  gen- 
eral instructions  as  to  the  manner  of  cutting 
down  the  dam.  Berkshire  Woollen  Co.  v.  Day, 
66  Mass.  (12  Cush.)  128,  130. 

As  gnagdiansliip. 

A  devise  providing  that  the  executors 
shall  have  control  and  direction  over  a  son 
meant  that  they  should  have  the  power  of 
guardianship  over  the  son.  Rock  River  Pa- 
per Co.  V.  Fisk,  10  N.  W.  344,  346,  47  Mich. 
212. 

DIREOTLT. 

Under  Comp.  St  c.  18,  I  146^  providing 
that  every  unorganized  county  shall  be  at- 
tached to  the  nearest  organized  county  di- 
rectly east  for  election.  Judicial,  and  revenue 
purposes,  where  about  one-half  of  the  east- 
em  boundary  of  an  unorganized  county  was 
an  organized  county  of  the  state  and  the  re- 
mainder of  such  eastern  boundary  was  an- 
other state,  the  whole  of  such  unorganized 
county  was  attached  to  such  organized  coun- 
ty, and  not  merely  the  portion  thereof  which 
was  directly  west  of  the  organized  county. 
State  V.  Van  Camp,  54  N.  W.  113,  116,  36  Neb. 
13. 

A  contract  for  the  sale  of  a  lumber  busi- 
ness, which  provides  that  the  seller  shall  not 
"engage  in  the  lumber  business,  directly  or 
indirectly,"  at  the  town  where  the  business 
sold  is  situated,  means  not  only  engaging  in 
the  business  on  his  own  behalf,  but  engaging 
In  the  service  of  a  rival  dealer,  for  the  pur- 
pose of  soliciting  and  making  sales.  Nelson 
V.  Johnson,  36  N.  W.  868,  38  Minn.  255. 

"Directly,"  as  used  in  a  statute  relating 
to  the  obtaining  of  a  settlement  by  a  pauper 
coming  directly  from  some  foreign  port  of 
place  into  the  state,  means  coming  from  some 
port  or  place  out  of  the  United  States,  with- 
out passing  throupfh  either  of  the  sister  states 
into  the  state.  Stillwater  Tp.  v.  Green  Tp., 
9  N.  J.  Law  (4  Halst.)  59,  63  (citing  Overseers 
of  Chatham  v.  Overseers  of  Middlefield  [N. 
Y.]  19  Johns.  56). 


DIRECTLY 


207G 


DIRECTLY  INTERESTED 


Am  a  direct  ooiirse. 

Within  instructions  to  British  cruisers  to 
seize  all  ships  laden  with  goods  from  Spanish 
ports,  and  going  directly  from  them  to  any 
port  in  Europe,  does  not  mean  going  in  a 
direct  course,  which  would  be  an  absurd  con- 
struction. Then  nothing  would  be  necessary 
to  evade  the  order  but  going  out  of  the  di- 
rect course.  The  meaning  is  *'going  in  a  di- 
rect voyage."  A  voyage  may  be  direct,  and 
the  course  indirect  Whether  the  voyage  is 
direct  is  a  matter  of  fact,  to  be  determined 
from  the  exigencies  of  the  case.  The  British 
courts  have  held  that  the  directness  of  the 
voyage  from  the  Spanish  colony  to  the  moth- 
er country  is  broken  by  a  bona  fide  importa- 
tion into  the  United  States,  and  there  is  no 
instance  of  any  importation  being  bona  fide 
without  landing  the  goods.  Kohne  v.  In- 
surance Co.  of  North  America  (Pa.)  6  Bin. 
219,  225. 

As  immediately. 

Act  AprU  8,  1801  (1  K.  &  R  Laws.  p. 
566;  Laws  24th  Sess.  c.  184)  §  2,  declares 
that  all  mariners  coming  into  the  state,  and 
having  no  settlement  in  the  state  or  In  any 
of  the  United  States,  and  every  other  person 
coming  directly  from  some  foreign  port  or 
place  into  the  state,  shall  be  deemed  to  be 
legally  settled  in  the  city  or  town  in  which 
they  shall  have  first  resided  for  the  space  of 
one  year.  Held,  that  the  word  "directly" 
means  coming  from  some  port  or  place  out 
of  the  United  States,  without  passing  through 
either  of  the  sister  states.  Overseers  of  Chat- 
ham V.  Overseers  of  Middlefield  (N.  Y.)  19 
Johns.  56,  57. 

Act  1774,  providing  that  a  healthy  per- 
son coming  directly  from  Europe  into  the 
state  should  be  legally  settled  in  the  town- 
ship in  which  he  should  first  settle  and  reside 
for  one  year,  cannot  be  construed  to  apply 
to  a  pauper  who  came  to  New  Jersey  from 
the  state  of  New  York  nearly  two  months 
after  he  landed  from  Europe.  It  would  be 
a  perversion  of  language  and  a  denial  of  any 
signification  or  force  to  the  word  to  say  that 
he  came  directly  from  Europe.  Stillwater  Tp. 
V.  Green  Tp.,  9  N.  J.  Law  (4  Halst.)  59,  63. 

As  iiroximately* 

An  instruction,  in  an  action  for  death, 
that  unless  the  death  was  caused  directly 
by  the  acts  of  the  defendant  he  could  not  be 
held  liable,  meant  that  unless  the  death  was 
proximately  caused,  etc.  McLean  v.  Bur- 
bank,  11  Minn.  277,  290  (GU.  189,  199). 

••Directly,"  •  as  used  in  the  Washington 
water  tunnel  act  (22  Stat  168),  providing  for 
compensation  to  persons  directly  Injured  in 
any  property  rights,  must  be  understood  in 
Its  colloquial  sense,  and  means  proximate  and 
actual.  Lyons  t.  United  States  (U.  S.)  26 
Ct  CL  81.  42. 


Within  an  instruction  that  piaintifrs  con- 
tributory negligence  only  could  relieve  the 
liability  of  defendant,  and  must  have  di- 
rectly contributed  to  his  injury,  "directly" 
means  approximately,  which  is  the  technical 
and  more  accurate  word  used  by  text  writers, 
and  in  the  opinion  of  courts  generally,  where 
the  effect  of  plaintiff's  contributory  negli- 
gence is  scientifLcally  discussed;  but  in  this 
connection  the  two  words  are  synonymous. 
Davis  V.  Spicer,  27  Mo.  App.  279;  Missouri, 
K.  &  T.  By.  Co.  V.  Lyons  (Tex.)  53  S.  W.  9G, 
97;  Gates  v.  Burlington.  C.  B.  &  M.  R.  Co., 
39  Iowa,  45,  46. 

As  in  a  straisht  line. 

The  word  "directly"  is  derived  from  the 
Latin  "directus,"  straight,  past  participle  of 
"dirigere,"  to  set  in  a  straight  line.  Tbe 
primary  idea  is  of  space — in  a  straight  line, 
rectilinearly,  undeviating,  etc.  All  the  sec- 
ondary meanings  are  analogous  to  the  idea 
of  straightness  in  space.  The  following  are 
the  primary  definitionB  of  the  leading  au- 
thorities. Cent.  Diet:  "In  a  straight  line 
or  course,  literally  or  figuratively;  in  a  di- 
rect manner;  rectilinearly."  Bouv.  Law 
Diet:  "Straightforward."  Anderson,  Law 
Diet:  "Straight;  not  circuitous;  immediate; 
the  first  or  original."  An  entrance  to  a  bar- 
room, requiring  a  circuitous  or  crooked  route 
of  travel  from  the  highway  to  the  barroom, 
is  an  entrance  other  than  directly  from  the 
public  traveled  way.  State  v.  Conley,  48 
Atl.  200,  201,  22  R.  L  397. 

Reasonable  time,  or  as  soon  as  possible. 

In  Duncan  v.  Topham,  8  C.  B.  225,  the 
proof  showed  that  a  contract  provided  that 
goods  were  to  be  shipped  directly,  and  the 
court  held  that  within  a  reasonable  time  was 
a  much  more  protracted  period  than  was 
meant  by  the  word  "directly."  Metropolitan 
Land  Co.  v.  Manning,  71  S.  W.  696,  699,  98 
Mo.  App.  248;  Lewis  v.  Hojer,  16  N.  Y.  Supp. 
534,  536;  Sentenne  v.  Kelly,  13  N.  Y.  Sopp. 
529,  530,  59  Hun,  512.  There  is  also  a  dis- 
tinction between  "directly"  and  "as  soon  as 
possible."  Sentenne  v.  Kelly,  13  N.  Y.  Supp. 
529,  530,  59  Hun,  512 

DIRECTLY  IKTERESTEB. 

A  Juror,  on  being  examined  as  to  bis 
qualifications,  stated  that  he  had  formed  an 
opinion  as  to  the  merits  of  the  case  from 
facts  which  he  had  heard  from  the  parties 
directly  interested  in  the  case.  Held,  that 
this  answer  could  not  be  considered  to  Justify 
the  court  in  holding  that  the  Juror's  opinion 
was  based  on  public  rumor  or  common  no- 
toriety; that  it  might  be  conceded  that  the 
words  "directly  interested"  are  somewhat 
vague  and  indefinite,  and  did  not  necessarily 
refer  to  parties  who  were  competent  wit- 
nesses to  the  facts:  but  the  words  must  be 
construed  to  Import  persons  having  better 
opportunities  to  know  and  state  the  facts  of 
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the  case  than  mere  repeaters  of  public  minor. 
People  T.  Wells,  84  Pac.  718^  719»  100  CaL 
227. 

DIRECTIiT  TEND. 

Where,  on  the  trial  of  a  prosecution  for 
murder,  the  court,  In  instructing  a  Jury,  as- 
sumed to  distinguish  between  the  occurrences 
happening  after  the  killing  which  did,  and 
those  which  did  not,  directly  tend  to  prove 
premeditation,  the  phrase  **directly  tend"  had 
no  different  meaning  than  'tending."  fitate 
T.  Anderson,  10  Or.  448,  461. 

BIBEOTOB. 

See   "Bank   Director'^;    "De   Facto   Di- 
rector"; "De  Jure  Director." 
All  directors,  see  "All." 

Directors  are  persons  appointed  or  elect- 
ed according  to  law,  authorized  to  manage 
and  direct  the  affairs  of  a  corporation  or 
company.     Brandt  v.  Godwin,  8  N.  Y.  Supp. 

807,809. 

A  director  is  defined  by  Webster  to  be 
one  who  or  that  which  directs,  especially  one 
of  a  body  of  persons  who  manages  the  af- 
fairs of  a  corporation.  Thus,  where  the 
Grand  Foreman  of  a  fraternal  order  was  by 
the  constitution  of  the  order  to  assist  the 
Grand  Master  Workman,  and  in  his  absence 
preside  over  the  lodge,  he  was  a  director  of 
It,  within  the  code  provisions  providing  for 
service  of  summons  on  a  director  or  other 
official  of  the  corporation.  Balmford  T. 
Grand  Lodge  A.  O.  U.  W.,  87  N.  Y.  Supp. 
645,  646,  16  Misc.  Rep.  4. 

The  term  "director,"  as  used  in  the  chap- 
ter relating  to  crimes  against  property,  em- 
braces any  of  the  persons  who  have  by  law 
the  direction  or  management  of  the  affairs 
of  a  corporation,  by  whatever  name  such 
persons  are  described  in  its  charter  or  known 
by  law.  Pen.  Code  Idaho  1901,  S  6023;  Rev. 
Codes  N.  D.  1899.  &  7536;  Pen.  Code  S.  D. 
1903,  I  691;   Pen.  Code  Gal.  1903,  S  572. 

The  term  "director,"  as  used  in  the  chap- 
ter of  the  Penal  Code  relating  to  fraudulent 
insolvencies  by  corporations  and  other  frauds 
in  their  management  includes  any  of  the 
persons  having  by  law  the  direction  or  man- 
agement of  the  affairs  of  a  corporation,  by 
whatever  name  described.  Pen.  Code  N.  Y. 
1903,  I  614. 

The  term  "directors,"  as  used  in  the 
chapter  relating  to  home,  life  and  accident 
insurance  companies,  includes  the  persons 
dnly  appointed  or  designated  to  manage  the 
affairs  of  the  company.  Rev.  St  Tex.  1895, 
art  3096a. 

The  word  "directors,"  used  in  the  arti- 
cle relating  to  general  provisions  concerning 
corporations.  Includes  managers  and  trus- 
teea    Ky.  St  1903,  |  575. 


"Directors,"  as  used  In  1  Rev.  St  p.  590, 
S  1,  subd.  9,  prohibiting  the  directors  of  a 
moneyed  corporation  from  making  loan  or 
discounts  to  the  "directors"  of  a  corporation, 
or  on  paper  on  which  they  or  any  of  them 
are  responsible  to  an  amount  exceeding  in 
the  aggregate  one-third  of  the  capital  stock 
of  the  company,  means  the  corporation  itself, 
or  the  board  or  body  exercising  the  corpo- 
rate franchises,  by  whom  or  under  whose 
direction  or  authority  alone  these  violations 
of  the  statute  could  occur.  Bank  Com'rs  v. 
Bank  of  Buffalo  (N.  Y.)  6  Paige,  497,  502. 

Directors  are  usually  but  consulting 
creditors.  They  are  but  occasionally  at  the 
place  of  business  of  a  company,  and  it  would 
produce  endless  confusion  if  we  were  to 
hold  that  a  verbal  notice,  communicated  to 
a  director,  not  at  the  place  of  business  of 
the  company,  but  at  his  house  or  upon  the 
street  or  wherever  he  might  happen  to  be 
at  the  time,  is  binding  upon  the  company. 
Bard  v.  Pennsylvania  Mut  Fire  Ins.  Co.,  153 
Pa.  257,  262,  25  Atl.  1124.  34  Am.  St  Rep.  704. 

The  directors  of  a  corporation  are  its 
chosen  representatives,  and  constitute  the 
corporation  to  all  purposes  in  dealing  with 
others.  What  they  do  to  further  the  pur- 
poses of  the  corporation,  the  corporation  does. 
If  they  do  an  injury  to  another,  though  it 
necessarily  involves  in  its  commission  a  ma- 
licious  Intent,  the  corporation  must  be  deem- 
ed by  Imputation  to  be  guilty  of  the  wrong 
and  answerable  as  an  individual  in  such  case. 
Maynard  v.  Firemen's  Fund  Ins.  Co.,  34  Cal. 
48,  91  Am.  Dec.  672. 

As  an  asent  or  traatea. 

Directors  of  a  corporation  are  to  be  con- 
sidered as  agents  or  mandataries  of  the 
stockholders,  and  as  such  undertake  the  man- 
agement of  its  affairs  according  to  the  rules 
prescribed  by  their  charter  and  the  by-laws 
made  in  pursuance  thereof.  Campbell  ▼. 
Watson,  50  Atl.  120,  132,  62  N.  J.  Eq.  896. 

A  director  of  a  corporation  is  a  trustee 
for  the  entire  body  of  stockholders,  and  both 
good  morals  and  common  law  imperatively 
demand  that  he  shall  manage  all  the  business 
affairs  of  the  company,  with  a  view  to  pro- 
mote, not  his  own  interests,  but  the  com- 
mon interests,  and  by  assuming  the  office 
he  undertakes  to  give  his  best  judgment  in 
the  interests  of  the  corporation  in  all  matters 
in  which  he  acts  for  It,  untrammeled  by  any 
hostile  interest  in  himself  or  others.  Bird 
Coal  &  Iron  Co.  v.  Humes,  27  Atl.  750,  752, 
157  Pa.  278,  37  Am.  St  Rep.  727. 

The  directors  of  a  corporation  are  the 
mere  agents  of  the  stockholders.  They  are 
trustees  and  representatives  charged  with 
the  exercise  of  all  the  powers  of  a  corpora- 
tion which  do  not  involve  fundamental  chan- 
ges in  the  purpose  of  its  incorporators  or 
in  the  relation  of  the  stockholders.    Louis- 
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vllle  Trust  Co.  t.  Louisville,  N.  A.  &  C.  R. 
Co.  (U.  S.)  75  Fed.  433.  449,  22  O.  C.  A.  378. 

Uuder  Burns'  Rev.  St  1894,  SS  2922- 
2^25,  2927,  2929,  2984,  defining  the  powers 
and  duties  of  the  directors  of  a  bank,  di- 
rectors are  agents  of  the  corporation,  hav- 
ing general  custody,  control,  and  manage- 
ment of  Its  property  and  affairs,  and  lis  such 
are  liable  for  losses  and  waste  of  money  and 
property  through  their  gross  inattention  to 
the  business  of  the  bank,  or  their  willful 
violation  of  their  duties.  This  general  su- 
pervision over  the  business  and  property  of 
the  bank  should  enable  them  to  know  the 
financial  condition  of  the  bauk  at  all  times, 
the  character  of  the  men  employed,  and  the 
correctness  of  the  accounts.  They  are  the 
agents  of  the  corporation,  and  as  such  are 
liable  to  account  for  all  property  which  has 
been  intrusted  to  their  control  or  manage- 
ment. They  are  liable  for  losses  or  waste 
occurring  through  gross  negligence  or  inatten- 
tion to  business,  though  not  for  mere  errors 
of  Judgment  The  borrowing  of  money  and 
executing  of  worthless  paper  for  the  same, 
the  transfer  of  bills  receivable  to  preferred 
creditors,  etc.,  by  the  president  of  a  bank, 
and  the  fact  that  he  was  permitted  to  do  so, 
constitutes  such  negligence  and  carelessness 
on  the  part  of  the  directors  of  the  bank  as 
will  render  them  liable  for  all  such  losses  to 
the  bank.  Coddington  v.  Canaday,  61  N.  B. 
567,  572,  157  Ind.  243. 

The  directors  of  an  Incorporated  com- 
pany are  not  technically  trustees.  They  are 
the  agents  of  the  company,  and,  so  far  as 
the  doctrines  in  reference  to  trusts  are  ap- 
plicable to  the  relations  of  principal  and 
agent,  the  same  will  be  enforced  against  the 
directors  In  favor  of  the  corporation.  Char- 
leston Ins.  &  Trust  Co.  v.  Sebriug  (S.  C)  5 
Rich.  Eq.  342.  345. 

Directors  of  a  corporation,  such  as  a 
bank,  are  not  express  trustees.  In  this  con- 
nection the  court  says:  "The  language  of 
Special  Judge  Ingersoll,  in  Shea  v.  Mabry, 
69  Tenn.  (1  Lea)  319,  tbat  'directors  are  trus- 
tees,* etc.,  is  rhetorically  sound,  but  techni- 
cally Inexact  It  is  a  statement  often  found 
in  opinions,  but  is  true  only  to  a  limited  ex- 
tent. They  are  mandataries.  They  are 
agents.  They  are  trustees,  in  the  sense  that 
every  agent  is  a  trustee  for  his  principal, 
and  bound  to  exercise  diligence  and  good 
faith.  They  do  not  hold  the  legal  title,  and 
more  often  than  otherwise  are  not  the  offi- 
cers of  the  corporation  having  possession  of 
the  corporate  property.  They  are  equally  in- 
terested with  those  they  represent.  They 
more  nearly  represent  the  managing  partners 
in  a  business  firm  than  a  technical  trustee. 
At  most  they  are  implied  trustees,  in  whose 
favor  the  statutes  of  limitation  do  run." 
Wallace  v.  Lincoln  Sav.  Bank,  15  S.  W.  448, 
453,  89  Tenn.  (5  Pickle)  630,  24  Am.  St  Rep. 
025. 


The  directors  of  a  bank  of  discount  and 
deposit,  incorporated  under  the  statute,  are 
not,  at  least  in  a  technical  sense,  trustees, 
and  it  is  said  that  they  cannot  be  held  to  a 
very  high  degree  of  diligence  in  their  man- 
agement of  the  financial  affairs  of  the  bank. 
They  usually  serve  without  pay,  and  the 
general  conduct  of  the  business  of  the  bank 
is  necessarily  intrusted  to  a  large  extent  to 
the  executive  ofl^cers  of  the  bank;  but  at  the 
same  time  the  directors  are  in  a  very  em- 
phatic sense  officers  of  the  corporation,  and 
have  large  powers,  which  they  can  neither 
evade  nor  delegate.  Coddington  v.  Canaday, 
61  N.  E.  567,  572,  157  Ind.  243. 

Directors  of  a  corporation  are  fiduci- 
aries, and  subject  to  the  rule  that  persons 
standing  in  such  relation  will  not  be  suf- 
fered to  retain  a  personal  profit  out  of  trans- 
actions respecting  the  subject-matter  of  the 
trust  but  will  be  compelled  to  account  to 
their  cestuis  que  trust  therefor.  Forker  v. 
Brown,  30  N.  Y.  Supp.  827,  829,  10  Misc. 
Rep.  161. 

A  director  of  a  stock  corporation  occupies 
one  of  those  fiduciary  relations  where  bis 
dealings  with  the  subject-matter  of  his  trust 
or  agency  and  with  the  beneficiary  or  party 
whose  .interest  is  confided  to  his  care  are  re- 
garded with  jealousy  by  the  courts.  He 
must  deal  with  the  interest  confided  to  his 
care  with  conscientious  fairness,  and  will 
not  be  permitted  to  secure  advantages  by 
virtue  of  his  position  prejudicial  to  the  inter- 
ests he  represents.  The  relative  duties  and 
obligations  of  managers  and  officers  of  a 
corporation  to  it  and  to  its  stockholders  have 
been  likened  to  those  of  trustee  and  cestuis 
que  trust.  Glenwood  Mfg.  Co.  ▼.  Syme,  85 
N.  W.  432,  434,  109  Wis.  355. 

As  ezeontive  offloers* 

See  "Executive  Officer." 

As  offloers  of  corporation. 

See  "Officer  (Of  Corporations).* 

DIRECTORY  STATUTE. 

The  distinction  between  directory  statute 
and  imperative  statute  is  that  a  clause  is  di- 
rectory when  the  provisions  contain  mere 
matters  of  deduction  and  nothing  more,  but 
not  so  when  they  are  followed  by  such  words 
as  are  used  here,  "that  anything  done  con- 
trary to  such  provision  shall  be  null  and  void 
to  all  intents";  these  words  giving  direct, 
positive,  and  absolute  prohibition.  A  statute 
directing  the  mode  of  proceeding  by  public 
officers  is  to  be  deemed  directory,  and  a  pre- 
cise compliance  is  not  to  be  deemed  essen- 
tial to  the  validity  of  the  proceedings,  unless 
so  declared  by  statute.  Nelms  v.  Vaughan,  5 
S.  E.  704,  706,  84  Va.  696  (cling  Pearse  v. 
Morrice,  2  Adol.  &  E.  94).  A  statute  authoiv 
izing  the  majority  of  judges  in  any  county  to 
request  the  Grovemor  to  direct  a  judge  of  a 
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BQperioi  court  in  any  other  county  to  hold  a 
sMslon  of  the  superior  court  in  the  county 
mentioned  is  directory  merely,  and  not  im- 
perative. State  ▼.  Holmes,  40  Pac.  735,  787« 
12  Wash.  169. 

A  clause  of  a  statute  is  directory  when 
the  provision  contains  mere  matter  of  dlrec- 
tioD  and  no  more,  hut  not  so  when  it  is 
followed  by  words  of  positive  prohibition. 
Prohibitory  words  can  rarely,  if  ever,  be  di- 
rectory. There  is  but  one  way  to  obey  the 
command,  •*Thou  shalt  not,"  which  is  to  ab- 
stain altogether  from  doing  the  act  forbidden. 
Rev.  St  arts.  1694,  1697,  directing  Judges  of 
election  to  write  the  voter's  poll  list  number 
on  the  ballot,  and  forbidding  the  counting  of 
an  unnumbered  ballot,  is  mandatory.  State 
T.  Conner.  23  S.  W.  1103,  1107,  86  Tex.  133. 

Statutes  may  be  directory  or  imperative. 
The  former  prescribe  privileges,  and  the  lat- 
ter impose  duties.  The  former  leave  room 
for  the  exercise  of  a  choice  or  discretion, 
while  the  latter  are  absolute  and  peremptory. 
Payne  v.  Fresco  (Pa.)  4  Kulp,  25,  26. 

**It  would  not  be,  perhaps,  easy  to  lay 
down  any  general  rule  as  to  when  the  provi- 
Blons  of  a  statute  are  merely  directory,  and 
when  mandatory  or  Imperative.  Where  the 
words  are  affirmative,  and  relate  to  the  man- 
ner in  which  power  or  Jurisdiction  vested  in  a 
public  officer  or  body  is  to  be  exercised,  and 
not  to  the  limits  of  the  power  or  Jurisdiction 
Itself,  they  may  be,  and  often  have  been, 
construed  to  be  directory;  and  negative 
words,  which  go  to  the  power  or  Jurisdiction 
itself,  have  never  been  brought  within  that 
category.  "A  clause  is  directory."  says  Taun- 
ton, J.,  •*when  the  provisions  contain  mere 
matter  of  direction  and  no  more,  but  not  so 
when  they  are  followed  by  words  of  positive 
prohibition;  and  hence  where  a  statute  pro- 
yldes  that  no  debt  should  be  binding  on  a  cer- 
tain city,  unless  authorized  by  law  or  ordi- 
nance and  an  appropriation  therein  previous- 
ly made  by  the  council,  it  was  not  directory, 
but  mandatory."  Bladen  v.  City  of  Phila- 
delphia, 60  Pa.  (10  P.  F.  Smith)  464,  466. 

DIRECTORT  TRUST. 

A  directory  trust  arises  when  by  the 
terms  of  the  trust  the  fund  is  directed  to  be 
inyested  in  a  particular  manner  until  the  pe- 
riod arrives  at  which  it  is  to  be  appropriated. 
In  such  cases,  if  the  fund  be  not  invested,  or 
invested  in  a  different  manner  from  that 
pobted  out,  it  is  an  abuse  of  trust,  for  which 
the  trustees  are  responsible,  though  but  one 
receives  the  money,  because  both  are  bound 
to  attend  to  the  directions  of  the  trust,  and 
must  be  careful  to  execute  it  faithfully  ac- 
cording to  its  terms  and  the  intention  of  the 
person  by  whom  it  was  created.  Deaderick 
V.  Cantrell,  18  Tenn.  (10  Yerg.)  263,  27%  31 
Am.  Dec.  576. 


DISABILITY. 

See  "Civil  Disabilities";  "Legal  Disabili- 
ty"; "Physical  Disability." 
Other  disability,  see  "Oth»." 

The  words  ''under  disability"  include 
married  women,  except  as  otherwise  provid- 
ed by  law,  persons  under  the  age  of  21  years, 
insane  persons,  and  convicts  while  confined 
in  the  penitentiary.  CJode  W.  Va.  1899,  p. 
133,  c.  13,  9  17. 

Disability,  within  the  statute  of  limita- 
tions, necessarily  presupposes  an  existing 
right,  which  has  been  disabled.  In  order  for 
a  right  to  be  disabled,  it  must  have  accrued. 
Valle  V.  Obenhause.  62  Mo.  81.  89. 

"Disability,"  as  used  in  the  statute  of 
limitations,  is  the  want  of  legal  capacity  to 
do  a  thing.  The  disability  may  relate  to  the 
power  to  contract  or  to  bring  suit,  and  may 
arise  out  of  want  of  sufficient  understanding, 
as  idiocy,  lunacy,  infancy,  or  want  of  free- 
dom of  will,  as  in  the  case  of  married  women 
and  persons  under  duress,  or  out  of  the  poli- 
cy of  the  law,  as  alienage,  when  the  alien  is 
an  outlaw,  and  the  like.  The  disability  is 
something  pertaining  to  the  person  of  the 
party,  a  personal  incapacity,  and  not  to  the 
cause  of  action  or  his  relation  to  it  There 
must  be  a  present  right  of  action  in  the  per- 
son, but  some  want  of  capacity  to  sue.  Ber- 
kin  V.  Marsh,  44  Pac.  528,  530,  18  Mont  152, 
56  Am.  St.  Rep.  565. 

Death. 

An  accident  Insurance  policy  provided 
for  a  weekly  indemnity  not  exceeding  52 
weeks  for  total  "disability."  Insured  died 
within  24  hours  after  an  accident  Held,  that 
his  personal  representative  was  not  entitled 
to  recover  indemnity  for  the  balance  of  the 
period,  as  death  cannot  be  said  to  be  disabili- 
ty. Rosenberry  v.  Fidelity  &  Casualty  Co., 
43  N.  B.  317,  318,  14  Ind.  App.  625. 

A  weekly  Indemnity  insurance  policy 
agreed  to  indemnity  the  insured  against 
physical  injury,  resulting  in  disability,  caus- 
ed by  external  or  accidental  means,  and 
against  loss  of  time  at  a  certain  sum  per 
week,  for  not  more  than  a  certain  number  of 
weeks,  and  provided  that  the  death  of  the  in- 
sured should  immediately  terminate  all  lia- 
bility under  the  policy.  There  was  no  provi- 
sion in  express  terms  as  to  the  death  of  the 
insured  and  providing  a  payment  therefor. 
An  Indentification  card  given  insured  provid- 
ed that  notice  in  accordance  with  the  policy 
must  be  given  of  accidental  death  or  injury. 
Held,  that  the  death  of  the  insured,  caused 
by  accidental  means,  was  not  a  disability 
within  the  policy.  Burnett  v.  Railway  Offi- 
cials* &  Employ^*  Ace.  Ass'n,  64  S.  W.  18, 
19,  107  Tenn.  185  (citing  Hall  v.  American 
Employers'  LiabiUty  Ins.  Co.,  23  8.  E.  810, 
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96  Ga.  413,  where  It  la  said  death  evidently 
is  not  the  Icind  of  disability  to  which  the  pol- 
icy refers).  See,  also,  Bosenberry  y.  Fidelity 
&  Casualty  Co.,  43  N.  E.  317,  318,  14  Ind. 
App.  625;  Brown  v.  United  States  Casualty 
Co.  (U.  S.)  95  Fed.  935,  937. 

As  physloally  disabled. 

A  "disability,"  as  the  term  is  used  in  an 
accident  or  life  insurance  policy,  is  a  depriva- 
tion of  ability;  the  state  of  being  disabled 
or  incapacitated.  Any  bodily  infirmity  by 
which  a  person  is  incapacitated  from  pur- 
suing his  usual  vocation  is  a  disability,  with- 
in the  policy.  Miller  v.  American  Mut  Ace. 
Ins.  Co.,  21  S.  W.  39.  40,  92  Tenn.  (8  Pickle) 
167,  20  L.  R.  A.  765. 

"Disability  of  any  kind/-'  as  used  in  an 
accident  certificate,  reciting  that  such  certifi- 
cate would  not  entitle  the  holder  or  any  per- 
son in  interest  to  indemnity  for  disability  of 
any  kind,  unless  the  disability  accrued  within 
30  days  from  the  date  of  the  accident  caus- 
ing such  disability,  etc,  meant  personal  hurts, 
to  wit,  the  loss  of  a  hand  or  foot,  or  both 
bands  or  both  feet,  or  a  hand  and  foot,  or 
both  eyes.  Such  words  do  not  refer  to  the  in- 
capacity for  business  specified  as  one  of  the 
losses  insured  against.  Odd  Fellows  Frater- 
nal Ace.  Ass'n  V.  Earl  (U.  S.)  70  Fed.  16,  20, 
16  a  C.  A.  696. 

The  constitution  of  a  mutual  benefit  so- 
ciety provided  that  "disability"  benefits  should 
accrue  to  a  member  in  case  he  should  suffer 
a  disability  rendering  him  unable  to  perform 
his  usual  kind  of  business  or  labor.  Held, 
that  a  switchman  on  a  railroad,  by  the  loss 
of  the  fingers  of  one  hand,  was  disabled 
within  the  meaning  of  the  constitution. 
Hutchinson  v.  Supreme  Tent  of  Knights  of 
Maccabees  of  the  World,  22  N.  Y.  Supp.  801, 
68  Hun,  355. 

"Disability,"  as  used  in  an  accident  In- 
surance policy,  is  defined  to  be  a  deprivation 
of  ability;  state  of  being  disabled;  incapaci- 
ty. Thus  a  person  who  loses  a  leg  or  arm  or 
eye,  or  is  otherwise  disabled,  whether  tempo- 
rarily or  permanently,  by  external  and  vio- 
lent means,  is  one  suffering  from  an  imper- 
fection, and  is  to  that  extent  disabled  by  a 
bodily  infirmity.  Miller  v.  American  Mut. 
Ace.  Ins.  Co.,  21  S.  W.  39,  40,  92  Tenn.  (8 
Pickle)  167,  20  L.  R.  A.  765. 

ImposslMlity  distingniBhed. 

There  is  a  marked  distinction  between  a 
disability  or  inability  of  a  party  to  perform 
a  contract  and  the  absolute  and  inherent  im- 
possibility of  performance  In  the  true  sense. 
To  excuse  performance  of  a  contract  on  the 
ground  of  Impossibility  of  performance,  the 
impossibility  must  be  more  than  merely  a 
great  inconvenience  or  hardship,  or  mere  im- 
practicability. Reid  V.  Alaska  Packing  Co., 
73  Pac.  337,  339,  43  Or.  429. 


Failure  to  eleet* 

In  Const  art  6,  f  16,  providing  that  In 
case  of  a  death,  impeachment  and  notfce 
thereof  to  the  accused,  failure  to  qualify,  res- 
ignation, absence  from  the  state  or  "otlier 
disability"  of  the  Governor,  the  powers,  du-  I 
ties,  and  emoluments  of  the  office  for  the 
residue  of  the  term  or  until  the  disab.  m- 
shall  be  removed  shall  devolve  upon  the  Lieu- 
tenant GTovernor,  "disability"  does  not  mean 
the  ineligibility  of  the  person  to  be  elected  to 
the  office,  but  means  any  disability  of  the 
Governor,  not  specifically  enumerated,  occnr- 
ring  after  the  commencement  of  his  term  of 
office.  Failure  to  elect  a  Governor,  on  ac- 
count of  the  ineligibility  of  the  person  receiv- 
ing the  highest  number  of  votes  for  the  office, 
is  not  a  disability  of  the  Grovernor,  so  that 
the  Lieutenant  Governor  could  take  the  office. 
State  V.  Boyd,  48  N.  W.  739,  753,  31  Neb.  682. 

In  the  Constitution,  providing  that,  on 
disability  of  the  Governor,  the  President  of 
the  Senate  shall  act  as  Governor,  "disability" 
means  something  attaching  to  the  person  of 
the  Governor  and  disabling  him;  and  the 
nonconsideration  of  the  result  of  the  election, 
so  that  no  one  has  been  appointed  as  a  suc- 
cessor to  the  Governor,  is  not  a  disability  of 
the  Governor  such  as  is  meant  by  the  Con- 
stitution. It  is  simply  nonaction  or  incom- 
plete action  by  the  agencies  assigned  to  vest 
the  title  in  the  candidate.  It  is  not  like  in- 
sanity, conviction  of  the  officer  for  crime,  con- 
tinued absence,  or  other  disability  connected 
with  the  person  of  the  Governor.  Carr  v. 
Wilson,  9  S.  E.  31,  83,  82  W.  Ya.  429,  3  L.  B. 
A.  64. 

Inflolvenoy. 

Within  a  contract  authorizing  certain 
parties  to  take  immediate  possession  of  cat- 
tle, if  others  were  prevented  by  disability 
from  carrying  on  the  business,  insolvency  of 
such  parties  is  a  disability.  Montgomery  v. 
McGuire,  25  IlL  App.  81,  38. 

Refusal  to  aet. 

Disability  implies  want  of  power,  and 
not  want  of  inclination.  It  refers  to  incapac- 
ity, and  not  to  disincliuation.  It  is  founded 
on  want  of  authority,  arising  out  of  some  cir- 
cumstances or  other,  notwithstanding  the 
amount  or  degree  of  willingness  or  disposi- 
tion to  act  It  is  so  used  in  3  Rev.  St  p. 
475  (5th  Ed.)  |  29,  authorizing  a  special  pro- 
ceeding to  be  continued  before  another  offi- 
cer in  case  of  death,  sickness,  etc.,  or  other 
disability  of  the  one  before  whom  it  was  com- 
menced; and  hence  the  mere  refusal  of  such 
latter  officer  to  act  does  not  authorize  an- 
other officer  to  act  in  his  place.  People  v. 
Ulster  County  Sup'rs  (N.  Y.)  32  Barb.  47S. 
480. 

Resignation. 

Acts  1849.  p,  206,  provides  that  in  case 
of  death  or  disability  of  one  or  more  of  the 
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transportation  commissioners  provided  for  by 
tbat  act,  it  should  be  lawful  to  supply  the 
place  80  vacated.  Held,  that  the  word  "disa- 
blllty>"  as  there  used,  was  sufficiently  exten- 
sive to  cover,  and  was  designed  to  cover,  any 
cause  which  prevented  the  commissioners 
from  acting,  and  thus  the  resignation  of  one 
of  the  commissioners  was  necessarily  a  dis- 
ability authorizing  an  appointment  of  his 
successor,  since  no  power  could  compel  him  to 
continue  to  act  if  he  thought  proper  to  de- 
cline; the  right  of  resigning  an  office  or  em- 
ployment being  universally  recognized.  State 
V.  City  of  Newark,  27  N.  J.  Law  (8  Dutch.) 
185,  197. 

DISABLE. 

See  "Wholly  Disabled.'* 

Otherwise  disabled,  see  "Otherwise.** 

Under  a  statute  (Act  Va.  Dec.  17,  1792) 
making  it  a  felony  to  disable  any  limb  or 
member  of  any  person,  with  intent  to  dis- 
figure, etc.,  it  was  held  that  an  ear  could  not 
be  disabled,  within  the  meaning  of  the  stat- 
ute, and  hence  that  the  biting  off  of  an  ear 
was  not  within  the  statute.  United  States 
V.  Askins  (U.  8.)  24  Fed.  Cas.  875. 

Mental  distress* 

Const,  art  5,  |  13,  Rev.  Civ.  St  art 
3101,  providing  that  where,  pending  a  trial, 
any  number  of  jurors  not  exceeding  three 
shall  die  or  be  "disabled  from  sitting,"  the 
remainder  of  the  jury  shall  have  power  to 
render  a  verdict,  cannot  be  construed  to 
Include  mere  distress  of  mind,  caused  by  in- 
formation of  sickness  in  the  juror's  family 
calling  for  his  presence  at  home.  If  a  juror 
became  sick,  so  as  to  be  unable  to  sit  longer, 
be  is  plainly  disabled  from  sitting,  and  if, 
by  reason  of  some  casualty  or  otherwise,  phys- 
ically prostrated,  so  as  to  be  wholly  incapa- 
ble of  sitting  as  a  juror,  or  losing  his  mental 
powers,  so  as  to  become  insane  or  idiotic, 
be  is  disabled.  Houston  &  T.  C.  By.  Co.  v. 
Waller,  56  Tex.  831,  336. 

Pemiaiient  Injury. 

Aik.  Dig.  102,  declares  that  if  any  person 
or  persons,  on  purpose  and  of  malice  afore- 
thought, shall  unlawfully  cut  off  the  ear  or 
ears,  or  cut  off  or  disable  the  tongue,  put  out 
an  eye,  etc.,  while  fighting  or  otherwise,  etc., 
such  person  shall  be  deemed  guilty  of  may- 
hem. Held,  that  the  word  '"disable,"  as  used 
in  such  statute,  meant  a  permanent  injury, 
and  did  not  include  merely  a  temporary  "dis- 
abling" of  a  finger,  arm,  or  eye.  State  v. 
Briley  (Ala.)  8  Port  472,  474. 

In  an  indorsement  on  the  back  of  a 
certificate  of  membership  in  an  accident  in- 
varance  association,  reciting  that  if  the  mem- 
ber should  sustain  bodily  injuries  by  means 
^  ];px)vided  in  such  certificate,  the  payment 


of  weekly  relief,  whether  'totally  or  partially 
disabling,"  for  the  number  of  days  fixed  in 
the  schedule  on  the  back  of  the  certificate, 
should  be  in  full  satisfaction  of  all  claims 
for  such  Injuries,  "disabling"  relates  to  the 
same  kind  of  total  disablement  provided  for 
in  the  certificate;  that  is,  permanent  inju- 
ries, which  are  either  totally  or  partially  of 
that  character.  Hollobaugh  v.  People's  Ins. 
Ass'n,  22  Atl.  29,  30,  138  Pa.  595. 

DISABLED   FROM  HOLDINO  OFFICE. 

Within  the  provision  that  by  the  mak- 
ing of  a  contract  letting  out  the  duties  of  an 
ofi^ce,  the  parties  shall  be  thereby  disabled 
from  holding  said  ofilce,  the  language,  "shall 
thereby  be  disabled  from  holding  said  office," 
was  construed,  in  the  case  of  Dryden  v. 
Swinburne,  20  W.  Ya.  89,  to  mean  that  they 
should  be  disabled  only  from  holding  the  par- 
ticular term  of  the  ofilce  in  respect  to  which 
the  illegal  contract  was  made.  White  v. 
Cook,  41  S.  B.  410,  415,  51  W.  Va.  201,  67  L. 
R.  A.  417,  90  Am.  St  Bep.  775. 

DISADVANTAGES. 

Under  Sess.  Acts  1849,  p.  219,  authorizdng 
an  assessment  of  damages  to  land  for  the 
disadvantages  or  injuries  resulting  from  the 
construction  of  a  road,  only  such  injuries 
which  result  to  the  landowner  in  respect  to 
the  residue  of  the  tract  unappropriated  from 
the  particular  mode  in  which  the  part  thereof 
is  taken,  or  the  use  to  which  it  is  applied,  are 
included.  Pacific  R.  Co.  T.  Chrystal,  25  Mo. 
544,  546. 

DISAGREE-DISAGREEMENT. 

"Disagree,"  as  used  in  a  statute  providing 
that  the. Supreme  Court  might  review  the  de- 
cision of  the  Court  of  Civil  Appeals  in  cases 
where  the  judges  disagree,  means  nothing 
more  than  a  want  of  unanimity  among  the 
judges,  which  is  usually  evidenced  by  dis- 
sent; for  the  law  contemplates  that  there 
shall  have  been  a  judgment  rendered,  by 
which  the  judgment  of  the  trial  court  is  re- 
versed and  the  case  remanded,  and  which 
could  not  occur  if  the  disagreement  contem- 
plated was  such  that  no  two  of  the  judges 
could  agree  upon  a  judgment  Darnell  v. 
Lyon,  22  S.  W.  304,  309,  85  Tex.  466. 

In  an  agreement  between  a  fire  insur- 
ance company  and  an  insurer  that  two  per- 
sons should  act  as  appraisers,  together  with 
a  third,  who  should  act  as  umpire  in  case 
of  disagreement  between  such  two  apprais- 
ers, on  matters  of  difference,  "disagreement" 
means  the  forming  or  expressing  to  each 
other  of  different  opinions  concerning  the 
matters  submitted  to  the  appraisers.  If,  aft- 
er the  appraisers  had  examined  and  confer- 
red about  the  damage  done,  they  had  reached 
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and  expressed  to  each  other  different  esti- 
mates of  the  amount,  and  thereafter  one 
of  the  appraisers  In  bad  faith  endeavored 
to  prevent  further  conference  or  to  postpone 
such  conference  for  some  ulterior  purpose, 
then  the  other  appraiser,  acting  In  good  faith, 
would  have  a  right  to  regard  their  difference 
as  a  final  disagreement,  and  thereupon  call 
In  the  umpire.  Broadway  Ins.  Ck).  v.  Doy- 
Ing,  27  AU.  927»  928,  55  N.  J.  Law  (26  Yroom) 
569. 


DISALLOW-DISALLOWANCE. 

As  rejected,  see  '^Reject** 

"Disallowed*"  In  Rev.  CJode,  p.  764,  c 
99,  I  24,  providing  that  an  appeal  from  Judg- 
ments given  by  justices  of  the  peace  to  the 
superior  court  may  be  allowed  In  case  any 
part  of  the  plaintiff's  demand  or  of  the 
defendant's  counterclaim  or  set-off  Is  disal- 
lowed by  the  justice,  should  be  construed  to 
Include  a  case  where  the  plaintiff  has  failed 
to  prove  any  sum  whatever.  It  Is  broad 
enough  to  Include  a  case  where  the  justice 
of  the  peace  has  arrived  at  the  conclusion 
that  the  plaintiff  has  not  proven  anything 
at  all,  nor  established  and  maintained  his 
suit.  Pepper  t.  Warren  (Del.)  43  Atl.  91,  92, 
2  Marv.  225. 

Rev.  St  c.  13,  I  40,  relating  to  proceed- 
ings after  the  disallowance  of  a  claim  against 
a  county  by  its  board,  should  be  construed  to 
Include  the  adoption  by  the  board  of  supervis- 
ors of  the  report  of  a  committee  advising  the 
rejection  of  an  account  or  claim  for  moneys 
paid  at  tax  sales  for  tax  certificates.  War- 
ner T.  Outagamie  County  Sup'rs,  19  Wis.  611, 
613. 


DISBAND. 

The  words  "disband"  and  "dissolve**  are 
of  similar  import,  and  a  vote  taken  to  "dis- 
band" a  school  district  is  supported  by  notice 
of  a  meeting  to  be  held  for  the  purpose  of 
voting  on  a  proposition  to  dissolve  the  dis- 
trict Brlggs  v.  Borden,  38  N.  W.  712,  714, 
71  Mich.  87. 


DISBARMENT  PROCEEDING. 

As  civil  action,  see  "Civil  Action— Case 

—Suit— Etc" 
As  criminal  case,  see  "Criminal  Case  or 

Cause." 
As  prosecution,   see   "Prosecution." 

A  disbarment  proceeding  is  not  simply 
for  the  purpose  of  punishing  the  offending 
attorney,  but  is  to  aid  in  securing  a  proper 
administration  of  the  law.  As  was  said  by 
Mr.  Justice  Hooker  in  Re  Shepard,  109  Mich. 


631,  67  N.  W.  971:  "This  Is  not  a  proceed- 
ing by  way  of  punishment,  though  the  depri- 
vation of  the  privileges  of  an  attorney  may 
be  a  matter  of  serious  importance  to  a  prac- 
titioner. It  is  in  a  measure  necessary  to  the 
protection  of  the  public,  who  have  a  right 
to  expect  that  courts  will  be  vigilant  In  with- 
holding, and,  if  already  given,  withdrawing, 
their  certificates  of  qualification  and  char> 
acter,  upon  which  the  public  rely."  In  re 
Mains,  80  N.  W.  714,  716,  121  Mich.  608. 

A  disbarment  proceeding  is  not  primarily 
in  the  interest  of  members  of  the  legal  pro- 
fession, but  in  the  Interest  of  those  who, 
desiring  to  have  the  services  of  an  attorney* 
may  be  misled  to  their  injury  or  defrauded 
in  employing  a  disqualified  or  dishonest  at- 
torney by  reason  of  the  action  of  the  state 
In  admitting  him  to  practice.  Hyatt  ▼. 
Hamilton  County,  96  N.  W.  856,  856,  121 
Iowa,  292,  63  L.  R.  A.  614. 


DISBURSEMENTS. 

See  "Legal  Disbursements" 
Disbursements." 


••Necessary 


Receipts  and  disbursements,  within  the 
rule  that  executors  are  to  receive  compensa- 
tion based  upon  receipts  and  disbursements, 
means  receipts  and  disbursements  having  an 
actual,  and  not  merely  cpnstructive,  exist- 
ence. Hill  ▼.  Nelson  (N.  Y.)  1  Dem.  Sur. 
357,  361. 

Where  a  law  requires  surveyors  to  give 
bond  for  the  faithful  disbursement  of  public 
money,  it  Is  evident  that  it  contemplates 
such  surveyors  as  disbursing  officers.  Never- 
theless, where  the  statute  requires  that  bond 
be  given  both  for  the  disbursement  of  money 
and  also  for  the  faithful  discharge  of  the 
duties  of  the  office,  and  in  fact  the  bond 
is  conditioned  only  on  the  latter,  a  serious 
question  arises  as  to  whether  It  was  open 
to  proof  that  the  disbursement  of  money  was 
known  as  one  of  the  duties  of  the  office  and 
included  in  the  general  words.  Farrar  v. 
United  States,  30  U.  S.  (5  Pet)  873»  388,  8 
L.  Ed.  159. 


In  aetlons. 

Cost  distinguished,  see  "Cost** 

"Disbursements"  is  a  term  properly  used 
to  designate  the  costs  which  a  party  to  an 
action  has  advanced.  Dauntless  Mfg.  Co.  v. 
Davis,  24  S.  C.  536,  540. 

Money  paid  by  an  attorney  for  costs 
which  his  client  was  adjudged  to  pay  was  a 
"disbursement"  within  2  Geo.  II,  c.  23,  pro- 
viding that  no  attorney  can  commence  an 
action  until  the  expiration  of  one  month 
after  delivering  to  the  parties  to  be  charged 
a  bill  of  his  fees,  charges  and  "disburse- 
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ments/*  signed  with  his  proper  hand.    Crowd- 
er  ?.  Shee,  1  Camp.  437,  438. 

As  used  in  an  agreement  by  which  an 
attorney  stipulated  to  give  his  legal  serv- 
ices to  the  administrators  until  the  estate 
was  settled,  and  by  which  the  administra- 
tors agreed  that  he  should  be  repaid  for  any 
and  all  disbursements  necessary  on  the  set- 
tlement the  word  "disbursements*'  was  em- 
ployed in  its  technical  meaning,  and  was 
confined  to  such  disbursements  as  were  set 
forth  in  the  Code.  Hanover  v.  Reynolds  (N. 
T.)  4  Dem.  Sur.  385,  38a 

Disbursements  by  an  attorney  are  ex- 
penditures or  outlays  of  money  which  he  is 
authorized  by  law  to  make,  and  which  he 
does  make,  in  the  conduct  of  a  cause.  Dur- 
ham Fertilizer  Co.  v.  Glenn,  26  8.  B.  706, 
797,  48  8.  C.  494. 

Disbursements  are  the  fees  of  officers 
and  all  other  expenses  necessarily  incurred  in 
the  preparation  for  a  trial  and  costs.  Mitch- 
ell &  Lewis  Co.  V.  Downing,  32  Pac.  394,  895, 
23  Or.  448. 

''Disbursements,"  as  used  in  an  agree- 
ment with  an  attorney  whereby  he  was  to  be 
paid  a  certain  sum  out  of  the  proceeds  recov- 
ered in  the  suit  after  the  payment  of  all 
proper  disbursements,  is  not  confined  within 
the  narrow  and  technical  meaning  it  has  ac- 
quired in  the  offices  of  court  clerks,  as  some- 
thing distinct  from  costs,  counsel  fees,  and 
allowances.  De  Chambrun  v.  Cox  (U.  8.)  60 
Fed.  471,  479,  9  C.  C.  A.  86. 

"Disbursements,"  as  defined  by  Gen.  St 
1894,  c.  67,  I  5500,  are  the  expenses  necessa- 
rily paid  or  Incurred  by  the  prevailing  party, 
and  are  included  in  the  term  "costs,"  used 
in  section  7814,  providing  that,  on  change  of 
venue,  the  costs  accruing  from  the  change 
shall  be  paid  by  the  county  in  which  the  of- 
fense was  committed.  Hennepin  County 
Com'rs  V.  Wright  County  Com'rs,  87  N.  W. 
846,  847,  84  Minn.  267. 

As  used  in  Code,  c.  13,  $  2182,  which  pro- 
vides that  an  undertaking  for  stay  of  pro- 
ceedings on  appeal  to  the  circuit  court  from 
a  justice's  court  must  be  in  such  an  amount 
as  may  be  deemed  sufficient  to  compensate 
plaintiff  for  the  use  or  profits  of  the  claim 
during  the  pendency  of  the  appeal,  and  for 
costs  and  disbursements  of  the  action,  must 
be  construed  to  mean  that  the  imdertaking 
Includes  all  costs  and  disbursements  that 
may  be  awarded  against  the  appellant  on  the 
appeal,  and  is  not  limited  to  include  only  the 
costs  and  disbursements  of  the  trial  in  the 
Justice's  court.  "Costs  and  disbursements  of 
the  action"  must  certainly  mean  the  costs 
and  disbursements  which  will  accrue  in  the 
trial  of  the  action,  as  well  as  those  which 
bave  already  accrued.  Bilyeu  v.  Smith,  22 
Pac  1073,  1074, 18  Or.  335. 
8  Wds.  &  P.— « 


A«  ezp«adltiira« 

"Disbursements,"  as  used  in  an  order  aK 
lowlng  an  administrator  a  certain  per  cent  on 
receipts  and  disbursements  of  the  estate,  did 
not  include  the  delivery  of  bonds  which  were 
in  the  hands  of  the  intestate  as  a  trustee, 
and  were  delivered  by  the  administrator  to 
the  true  owner.  Such  delivery  was  not  an 
expenditure  for  the  estate.  Walton  v.  Avery. 
22  N.  C.  405.  411. 

A  decree  allowed  a  trustee  commissions 
at  the  rate  of  5  per  cent,  on  all  collections 
which  he  might  make,  and  also  a  further 
commission  of  5  per  cent  on  the  amount  of 
all  disbursements  and  investments  which  he 
had  made  or  might  thereafter  make.  Held 
that  the  word  "disbursements,"  as  so  used, 
meant  merely  expenditures  during  the  exist- 
ence of  the  trust,  as  contradistinguished  from 
payments  to  the  cestui  que  trust  Whyte  ▼. 
Dimmock,  56  Md.  452. 

BatUe's  Revisal,  c.  68,  f  35,  provides  that 
all  orders  on  the  county  treasurer  for  school 
money  shall  be  signed  by  the  school  commit- 
tee of  the  township,  which  orders,  duly  in- 
dorsed by  the  persons  to  whom  the  same  are 
payable,  shall  be  the  only  vouchers  in  the 
hands  of  the  county  treasurer  for  disburse- 
ments of  school  moneys.  Held,  that  the  "dis- 
bursements" mentioned  in  the  section,  and 
of  which  the  orders  taken  up  are  declared  to 
be  the  only  valid  voucher  for  moneys  paid 
out,  have  reference  to  the  administration  of 
the  fund,  and  contemplate  a  settlement  of  the 
treasurer's  account.  Wake  Counly  Com'rs  v. 
Magnin,  86  N.  O.  285,  28& 

DISCHARGE. 

See  "Plea  in  Discharge.** 

Webster  defines  "discharged**  to  be 
"paid;  released;  acquitted;  freed  from  debt; 
performed;  executed."  Union  Bank  of  Flori- 
da V.  Powell's  Heirs,  3  Fla.  175,  103,  52  Am. 
Dec.  367. 

"Discharged,"  as  used  in  a  declaration  on 
a  contract,  alleging  that  plaintiff  was  pre- 
vented and  discharged  from  delivering  gooda 
thereimder,  did  not  mean  a  release  under 
seal,  but  only  that  the  act  of  the  defendants 
was  the  cause  of  the  nondelivery;  and  the 
expression  was  satisned  by  proof  of  a  notice 
from  the  defendant  that  he  would  not  accept 
goods  under  the  contract  Cort  v.  Amber- 
gate,  N.  &  B.  &  B.  J.  Ry.  Co..  17  Q.  B.  127, 
145. 

Gen.  St  c.  162,  1 1,  providing  the  punish- 
ment for  the  forgery  of  any  order,  acquit- 
tance, or  discharge  for  money,  means  any  pa- 
per that  sufilciently  demonstrates  that  it  is  a 
discharge,  whether  it  contain  the  word  "dis- 
charge" or  not.  Commonwealth  r.  Talbot, 
84  Mass.  C2  Allen)  161,  162. 
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Oomposltion. 

The  mere  fact  that  a  bankrupt  baa  been 
refused  a  discbarge  on  a  specilication  of  ob- 
jection is  not  an  absolute  bar  to  a  composi- 
tion; a  composition  not  being  a  "discbarge." 
In  re  OdeU  (U.  S.)  18  Fed.  Gas.  575. 

As  release. 

A  discbarge  by  statute  must  oi  neces- 
sity be  a  legal  defense,  and,  of  com*se,  proper 
matter  to  be  pleaded  at  law.  It  is  equlva- 
ient,  when  It  proceeds  from  the  act  of  the 
creditor,  to  a  release,  and  may  therefore  be 
pleaded.  Steptoe's  Adm'rs  y.  Harvey's  Ex'rs 
(Va.)  7  Leigh,  501,  5^5. 

Of  attaelument. 

The  word  "discharge,"  as  used  In  an 
opinion,  stating  that  the  effect  and  design  of 
an  instrument  given  under  Code,  i  112,  pro- 
viding for  the  release  of  property  from  an 
attachment  upon  the  giving  of  a  bond,  is  to 
release  the  property  attached,  but  not  to  dis- 
charge the  attachment,  was  used  as  synony- 
mous with  "dissolve,"  and  not  in  the  sense  of 
"release."  Nichols  v.  Chittenden,  59  Pac. 
954,  957,  14  Colo.  App.  49. 

Of  debt. 

Compromise  as,  see  "Compromise.'* 

"Discharge"  means  "to  send  away,  as  a 
creditor,  by  payment;  to  set  free,  release,  ab- 
solve, or  acquit,  as  of  an  obligation,  claim, 
accusation,  or  service  due;  to  exonerate;  to 
relieve."  The  manner  in  which  a  release  is 
accomplished  or  the  obligation  satisfied  seems 
to  be  material,  so  that  evidence  that  a  claim 
was  compromised  was  suflaclent  foundation 
for  a  finding  that  the  obligations  of  the  par- 
ties were  discharged.  Rivers  v.  Blom,  63  S. 
W.  812,  813,  163  Mo.  442. 

A  debt  is  discharged,  and  the  debtor  is 
released,  when  the  creditor  has  received 
something  from  the  debtor  which  satisfies 
him.  It  may  be  in  money  or  its  equivalents, 
and  it  may  consist  in  setting  off  mutual  de- 
mands or  wiping  out  mutual  disputed  claims 
by  mutual  concessions,  in  which  event  no 
money  Is  required  to  pass  from  one  to  anoth- 
er. When  a  referee  held  the  termination  of 
cross-actions  between  two  parties  a  discharge 
of  one  of  them,  it  meant  that  the  other  was 
satisfied,  and  had  no  further  cause  of  com- 
plaint against  the  one  discharged.  Rivers  v. 
Blom,  163  Mo.  442,  446,  63  S.  W.  812. 

In  a  plea  In  an  action  on  assumpsit  on 
a  bill  of  exchange,  alleging  an  agreement  to 
accept  payment  of  the  bill  on  certain  condi- 
tions and  to  discharge  defendant  from  per- 
forming his  promise,  the  word  "discharge" 
does  not  import  payment  or  satisfaction  of 
the  debt,  but  only  that  the  bill  was  given  for 
and  on  account  of  it  Kemp  T.  Watt.  15 
Mees.  &  W.  672,  680. 


Of  debtor. 

A  discharge  tmder  the  prison  bounds  act 
is  only  a  discharge  from  confinement  at  the 
suit  of  the  suing  creditor  for  a  year  and  a 
day.  It  cannot,  therefore,  be  a  discliarge  to 
the  sheriff  himself  from  the  debt,  much  less 
to  his  sm-eties.  Treasurers  of  State  T.  Bates 
(S.  C.)  2  Bailey  Law,  362,  384. 

Of  employ^. 

In  a  suit  by  a  workman,  who  has  agreed 
to  do  the  work  to  the  satisfaction  of  his  em- 
ployer, there  is  a  distinction  between  being 
dissatisfied  with  his  work  and  discharging 
him  because  of  dissatisfaction.  An  employer 
may  be  dissatisfied  with  the  work  of  one  of 
his  men,  and  yet  retain  the  workman  in  his 
employment,  or  he  may  be  dissatisfied,  and 
may  discharge  the  workman,  not  because  of 
dissatisfaction,  but  because  of  some  other 
reason;  and  in  the  action  by  the  workmen 
they  are  complaining,  not  of  dissatisfaction, 
but  of  discharge^  and  hence  the  questiasi 
whether  the  employer  ought  to  have  been  sat- 
isfied does  not  arise  under  the  contract,  so 
that  It  would  not  be  legitimate  for  ^tber 
workman  to  prove  that  in  his  opinion  or  the 
opinion  of  the  other  he  had  done  good  work. 
But  proof  may  be  directed  to  the  question 
whether  the  employer  was  dissatisfied,  and 
whether  he  discharged  because  of  dissatisfac- 
tion. Gwynn  v.  Hitchner,  52  Atl.  997,  998, 
67  N.  J.  Law,  654. 

Of  snardiaii. 

As  used  in  a  statute  providing  that  do 
action  shall  be  maintained  against  the  sure- 
ties on  any  bond,  given  by  a  guardian,  unless 
it  be  commenced  witliin  four  years  from  the 
time  when  the  guardian  shall  be  discharged, 
the  term  "discharged"  means  any  mode  by 
which  the  guardianship  is  effectually  deter- 
mined and  brought  to  a  close.  Loring  v.  Al- 
llne,  63  Mass.  <9  Cush.)  68,  70.  This  may 
be  either  by  the  resignation  or  death  of 
the  guardian,  by  the  marriage  of  the  female 
ward,  by  the  arrival  of  the  minor  ward  at 
the  age  of  21  years,  or  otherwise.  Perkins 
V.  Cheney,  72  N.  W.  595,  596,  114  Mich. 
567,  68  Ajn.  St.  Rep.  495;  Berkln  v.  Marsh, 
44  Pac.  528,  529,  18  Mont  152,  56  Am.  St 
Rep.  565;  Goble  v.  Slmeral  (Neb.)  93  N. 
W.  235,  236.  It  means  any  termination,  such 
as  termination  by  the  death  of  the  guardian, 
and  not  necessarily  a  discharge  by  the  court 
Paine  v.  Jones,  67  N.  W.  31,  93  Wis.  70. 
It  means  the  end  of  the  guardianship  office, 
and  not  his  discharge  from  liability.  Probate 
Judge  v.  Stevenson,  21  N.  W.  348,  55  Mich. 
320. 

The  guardian  of  a  minor  ward  is  "dis- 
charged," within  the  meaning  of  Oen.  St  c. 
72,  §  20,  if  not  when  the  ward  attains  the  age 
of  majority,  which  may  be  questioned,  at 
latest  when  be  has  settled  his  guardianship 
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account  with  the  probate  court  and  the  court 
bas  ordered  him  to  pay  over  to  the  ward  the 
mon^  in  his  hands.  Probate  Court  for  Or- 
leans Dist  ▼.  Child.  61  y  t  82.  86. 

A  guardian  is  discharged,  within  the 
meaning  of  the  statute  relating  to  the  lia- 
bility of  his  sureties,  when  he  has  settled  his 
guardianship  account  with  the  court  and  has 
been  ordered  to  pay  over  to  the  ward  money 
in  his  hands.  Probate  Court  t.  Child,  61  Yt 
82,85. 

To  say  that  the  term  "discharged"  is 
synonymous  with  settlement  of  guardian's  ac- 
count would  seem  to  do  violence  to  the  lan- 
guage used.  With  due  deference  to  courts 
that  have  otherwise  held,  this  appears  to  be 
quite  dear.  We  are  unable  to  see  wh^e  a 
mere  settlement  of  a  guardian's  account, 
without  the  actual  compliance  with  the  order 
of  the  court,  operates  as  a  discharge  in  any 
sense.  The  term  "discharged"  is  synony- 
mous with  the  termination  of  the  guardian- 
ship, not  of  the  relation  of  the  trustee  and 
beneficiary,  but  of  the  office  or  the  right  to  be 
guardian;  and  such  termination  occurs  in 
the  event  of  the  death  of  the  guardian,  the 
arri?al  of  the  ward  at  the  age  of  21,  or  any 
other  event  by  which  the  office  of  guardian, 
strictly  so  called,  is  brought  to  a  close,  though 
the  trust  relation  In  respect  to  the  property 
may  still  continue  up  to  the  time  of  the  set- 
tlement and  discharge  in  respect  to  such  rela- 
tion.   Paine  ▼.  Jones,  67  N.  W.  31, 93  Wis.  70. 

Within  a  statute  limiting  the  liability  of 
sureties  of  a  guardian,  the  discharge  is  prac- 
tically, in  the  majority  of  cases,  when  he 
makes  a  final  settlement  of  his  accounts. 
For  instance,  when  the  ward  becomes  of  age, 
it  is  the  duty  of  the  guardian  to  settle  his 
accounts  and  turn  over  all  property  in  his 
hands  belonging  to  the  ward.  The  fact  that 
the  ward  comes  of  age  does  not  ipso  facto 
change  the  relation  in  which  the  guardian 
holds  the  property  from  that  of  a  statutory 
trustee  to  that  of  a  debtor.  The  death  of  the 
guardian  ends,  of  course,  all  personal  control 
OYer  the  property,  and  death  is  a  discharge  of 
the  guardian.  Hudson  v.  Bishop  (U.  S.)  32 
Fed.  519,  521;  Id.,  35  Fed.  820,  822;  Marlow 
▼.  Ucy,  2  S.  W.  52,  53,  68  Xex.  154. 

Of  mortgage. 

The  word  "discharge,**  in  an  indorsement 
by  a  mortgagee,  on  the  record  of  the  mort- 
jiage,  that  *'Ui  consideration  of  the  full  pay- 
ment of  all  moneys  secured  to  be  paid  I  here- 
by discharge  the  same  of  record,"  imports  an 
absolute  discharge,  and  not  an  assignment  of 
the  mortgage,  and  therefore  a  bona  flde  pur- 
chaser, relying  <m  the  record  as  showing  the 
discharge  of  the  mortgage,  will  be  protected, 
though  the  mortgage  was  only  asslgued. 
Lowry  V.  Bennett*  77  N.  W.  935,  930,  119 
Mich.  301. 


Within  an  agreement  to  return  certain 
money  on  the  discharge  of  two  certain  mort- 
gages, **discharge"  is  not  synonymous  with 
"payment"  By  the  discharge  of  a  mortgage, 
as  the  term  is  commonly  understood,  a  dis- 
charge of  record,  something  that  relieves  the 
land  from  the  apparent  liens,  is  intended,  not 
a  mere  payment,  that  may  rest  for  proof  up- 
on parol,  and  perhaps  disputed,  testimony. 
Blackwood  v.  Brown,  29  Mich.  483,  484. 

The  word  "discharge,"  as  used  in  a  quit- 
claim deed,  reciting  that  this  release  is  made 
at  the  request  of  the  mortgagors,  and  is  in- 
tended to  discharge  all  title  acquired  by  the 
mortgagee,  when  taken  in  connection  with 
the  word  "release,"  can  mean  nothing  more 
than  that  the  mortgagee  had  no  remaining 
claim  upon  the  property,  and  whatever  title 
it  had  acquired  was  released.  Rangely  ▼. 
Spring,  28  Me.  (15  Shop.)  127,  151. 

Of  prisoner. 

See  "Lawfully  Discharged.* 

A  declaration  in  an  action  for  malicious 
prosecution,  alleging  that  the  plaintiff  was 
discharged  from  his  imprisonment,  is  not 
sufficient  to  show  that  he  was  acquitted, 
which  has  a  definite  meaning.  Where  the 
word  "acquitted"  is  used,  it  must  be  under- 
stood in  a  legal  sense,  namely,  by  a  Jury  on 
the  trial;  but  there  are  various  ways  in 
which  a  man  may  be  discharged  from  his 
imprisonment  without  putting  an  end  to  the 
prosecution.  Morgan  ▼.  Hughes,  2  Term.  R. 
225,  231;  Law  v.  Franks  (S.  C.)  Oheves,  Law, 
9,  10;  Hester  v.  Hagood  (S.  G.)  8  HUl,  195; 
Bacon  ▼.  Townsend  (N.  Y.)  2  Bdm.  Sel.  Gas. 
120,  122. 

"Discharge,"  as  used  in  a  statute  (Rev. 
St  I  292)  providing  that  every  indictment 
shall  be  tried  at  the  term  or  session  in 
which  the  issue  is  Joined,  or  the  term  after, 
unless  the  court,  having  Just  cause,  shall 
allow  further  time  for  the  trial  thereof,  and 
that  if  such  indictment  be  not  tried  as  afore- 
said the  defendant  shall  be  discharged, 
means  merely  a  release  from  imprisonment 
and  bail,  and  not  also  a  release  from  further 
prosecution  or  indictment,  or  from  the  pen- 
alty of  the  crime  itself.  State  v.  Garth- 
waite,  23  ^.  J.  Law  (8  Zab.)  143,  145. 

"Discharge,"  as  used  in  a  statute  pro- 
viding for  the  payment  of  fees  to  United 
States  marshals  in  case  of  the  discharge  of 
a  person,  means  an  order  of  discharge  which 
releases  the  person  entirely  from  custody. 
It  does  not  apply  to  the  removal  of  a  per- 
son from  one  place  to  another,  or  merely 
bringing  the  person  up  to  testify  or  be  tried. 
It  means  discbarge  from  the  custody  of  the 
law.  Ex  parte  Paris  (U.  S.)  18  Fed.  Gas. 
1104,  1105. 

A  statute  authorized  the  sherifl^  to  charge 
for  every  person  committed  to  Jail  35  cents 
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and  for  eyery  person  discharged  from  jail 
85  cents.  Held,  that  the  words  "committed" 
and  "discharged"  should  be  construed  to 
mean  a  technical  committal  and  discharge, 
and  could  not  be  so  liberally  construed  as  to 
authorize  the  sheriff  to  charge  35  cents  for 
taking  out  and  35  cents  for  returning  a  pris- 
oner to  Jail  in  the  course  of  the  proceedings 
against  them.  Lee  y.  Ionia  County  Sup'rs, 
36  N.  W.  83,  84,  68  Mich.  330. 

Of  seamen* 

A  discharge  Imports,  In  the  natural  and 
ordinary  meaning  of  the  word,  and  as  used 
in  Act  Cong.  Feb.,  1803,  c.  62,  2  Stat  203, 
allowing  two  months'  extra  wages  to  a  crew 
of  a  vessel  upon  its  sale  and  their  discharge 
In  a  foreign  country,  a  voluntary  act  on  the 
part  of  the  master,  not  a  mere  separation 
from  the  vessel  by  the  unavoidable  breaking 
up  of  the  voyage  by  misfortune.  Indeed,  a 
seaman  cannot  in  propriety  of  language  be 
said  to  be  discharged  by  the  master,  when 
the  master  himself  Is  dispossessed  of  the 
vessel,  and  the  whole  enterprise  is  brought 
to  a  violent  end  by  an  accident  of  major 
force.  The  Dawn  (U.  &)  7  Fed.  Cas.  200, 
202. 

Of  soldier. 

The  term  "discharge'^  was  used  during 
the  period  of  the  Revolution  to  designate  the 
dismissal  from  the  continental  service  of 
troops,  either  Individually  or  as  organiza- 
tions. Williams  T.  United  States,  11  Sup. 
Ct  43,  48,  137  U.  S.  113,  34  L.  Ed.  590. 

In  the  military  service  the  word  "dis- 
charge" is  the  word  applied  to  an  order  end- 
ing the  service  of  the  officer  at  his  own  re- 
quest; but  in  other  connections  it  conveys 
the  notion  of  a  movement  beginning  with 
a  superior,  and  more  or  less  adverse  to  the 
object,  as,  for  Instance,  we  speak  of  the  dis- 
charge of  a  servant  Usually  it  is  a  slight- 
ly discrediting  verb.  United  States  v.  Sweet, 
23  Sup.  Ct  638,  639,  189  U.  8.  471,  47  L. 
Ed.  907. 

Of  taac. 

The  term  ••discharge,"  as  used  In  St 
1867,  p.  Ill,  authorizing  the  board  of  super- 
visors of  a  county  to  equalize,  modify,  or 
discharge  a  tax,  is  not  synonymous  with 
the  other  words,  "equalize"  or  "modify,"  as 
used  in  the  act,  so  that,  when  the  board  had 
acted  on  a  petition  to  equalize,  it  had  not 
exhausted  its  powers  to  subsequently  act  on 
a  petition  to  discbarge.  State  v.  Ormsby 
County  Com'rs,  7  Nev.  392,  397. 

Of  Tessel. 

See  "Customary  Discharge.** 

•'In  a  general  sense,  as  well  as  in  a 
nautical  sense,  the  proper  meaning  of  the 


word  'discharge,'  with  reference  to  a  cargo, 
is  to  unload  it  from  the  ship."  As  used  in 
a  charter  party,  providing  that  the  freight 
shall  be  paid  in  five  days  after  the  vessers 
return  to  and  discharge  in  B.,  it  will  be  con- 
strued to  have  been  used  in  its  ordinary 
meaning,  when  the  circumstances  fail  to 
show  that  it  was  used  in  a  different  sense; 
and  hence  it  refers  merely  to  the  unlading, 
and  not  to  the  delivery,  of  the  cargo.  Cer- 
tain Logs  of  Mahogany  (U.  S.)  5  Fed.  Cas. 
374,  378;  Kimball  v.  Kimball  (U.  S.)  14  FedL 
Cas.  481,  486;  The  Bird  of  Paradise  v.  Hey- 
neman,  72  U.  S.  (5  Wall.)  545,  557,  18  L.  Ed. 
i  662;  Sears  v.  4,885  Bags  of  Linseed  (U.  &) 
21  Fed.  Cas.  934. 

DISOHABOE  FOR  MONET. 

Instruments  in  the  form  of  ordinary  re- 
ceipted statements  of  account,  by  various 
persons,  against  the  town  or  county,  pre- 
'  sented  by  defendant,  who  was  the  clerk  of 
I  the  town  and  county,  to  the  treasurer,  and 
paid  and  acted  upon  as  vouchers  for  money 
expended  by  defendant  in  behalf  of  the  town 
and  county,  are  properly  described  in  the  in- 
dictment as  "discharges  for  money,"  under 
Pub.  St  c.  204,  §  1,  declaring  the  punishment 
for  forgery  of  a  discharge  for  money,  and 
chapter  214,  §  26,  providing  that  variances 
are  immaterial  if  the  identity  of  the  instru- 
ment is  evident  and  its  purport  is  sufficient- 
ly described  to  prevent  prejudice  to  defend- 
ant Commonwealth  v.  Brown,  18  N.  EL  587, 
592,  147  Mass.  585,  1  L.  R.  A.  620^  9  Am. 
St  Rep.  736. 

DI8GHABOE  IN  BANKBUPTOT. 

"Discharge,"  as  used  in  the  bankruptcy 
act,  shall  mean  the  release  of  a  bankrupt 
from  all  of  his  debts  which  are  provable  in 
bankruptcy,  except  such  as  are  excepted.  U. 
S.  Comp.  St  1901,  p.  8419. 

A  discharge  in  bankruptcy  is  in  the 
nature  of  a  personal  privilege  granted  to  a 
debtor  in  consideration  of  his  yielding  up 
all  of  his  property  for  distribution  among  his 
creditors,  so  that  a  discharge  of  a  bankrupt 
in  bankruptcy  proceedings,  by  which  the 
bankrupt  preferred  certain  creditors  to  the 
exclusion  of  others,  is  not  such  a  discharge 
as  will  relieve  the  bankrupt.  Southern  Loan 
&  Trust  Co.  V.  Benbow  (U.  S.)  96  Fed.  514, 
528. 

A  discharge  in  bankruptcy,  unlike  the 
bar  of  statutes  of  limitations,  is  a  positive 
extinguishing  of  the  debt,  liability,  or  de- 
mand to  which  it  applies.  Nothing  less  than 
his  express  promise  to  pay  can  remove  or 
revise  the  bankrupt's  liability;  and  by  stat- 
ute the  promise  must  be  put  in  writing  and 
signed  by  the  party  to  be  charged  therewith. 
Colton  V.  Depew,  44  AtL  662,  663,  59  N.  J. 
Bq.  126. 
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Bey.  St  f  6116,  declaring  that  no  per- 
son who  has  been  discharged,  and  after- 
wards  becomes  bankrupt  on  his  own  peti- 
tion, shall  be  again  entitled  to  a  discharge  If 
his  estate  Is  Insufficient  to  pay  70  per  cent 
of  the  debts  proved  against  It,  unless  the  as- 
sent in  writing  of  three-fourths  In  value  of 
bis  creditors,  who  have  proved  tl^elr  claims 
as  filed,  etc.,  Is  not  to  be  construed  In  a 
technical  legal  sense  as  meaning  a  discharge 
by  order  of  court,  but  It  Includes  as  well  a 
discharge  effected  by  composition  proceed- 
ings, by  which  the  bankrupt  was  released 
from  his  debts.  In  re  Bjornstad  (U.  S.)  6 
Fed.  791. 

A  debt  discharged  is  a  debt  extinguish- 
ed, and  therefore  the  discharge  of  a  debt 
by  discharge  in  bankruptcy  destroys  all  le- 
gal obligation  to  pay;  but  as  it  has  been 
discharged,  not  by  payment  or  the  act  of  the 
creditor,  but  by  operation  of  law,  there  re- 
mains a  moral  obligation  to  pay,  which  is  a 
sufficient  consideration  to  support  a  new 
promise,  agreement,  or  contract  to  pay. 
Steward  v.  Reckless,  24  N.  J.  Law  (4  Zab.) 
427,  430. 

The  word  "discharge"  has  no  technical, 
common,  or  appropriate  meaning  in  the  law 
of  common  or  voluntary  composition;  nor 
would  it  have  in  an  ordinary  statute,  author- 
izing creditors  to  get  together  and  adopt  a 
composition  on  such  terms  as  the  statute 
might  prescribe,  voluntary  or  compulsory. 
The  word  ••release"  would  exactly  describe 
the  transaction;  or,  with  equal  common  sig- 
nificance, the  word  "satisfy"  or  "acquit" 
would  define  that  which  was  done,  so  that. 
In  such  sense,  the  word  "discharge"  would 
somewhat  synonymously  express  the  trans- 
action. Yet,  when  the  word  Is  used  in  the 
statute  authorizing  a  debtor  to  compound  his 
debts  with  his  creditors,  which  statute  at  the 
same  time  establishes  a  system  of  bankrupt- 
cy, it  borrows  not  unnaturally  a  reflected 
light  by  association  with  a  technical  term 
of  similar  Import  and  identical  form  familiar 
to  all  bankruptcy  statutes.  But  this  reflect- 
ed light  might  be  discarded  for  a  proper 
understanding  of  the  use  of  the  word  in  the 
composition  sections  of  the  statute.  So  that, 
under  the  bankrupt  act,  allowing  appeals 
from  a  judgment  granting  or  denying  a  dis- 
charge, no  appeal  lies  from  a  refusal  of  the 
court  of  bankruptcy  to  confirm  a  composition 
by  a  bankrupt  In  re  Adler  (U.  S.)  103  Fed. 
444,445. 

DI8CHABOED  PASSENOEB* 

A  discharged  passenger  is  a  passenger 
over  whom  the  care  of  a  common  carrier  has 
entirely  ceased.  One  who  has  left  the  car, 
but  Is  using  means  provided  by  the  carrier 
for  fhe  alighting,  and  Is  being  assisted  by 
the  agent  of  the  company,  does  not  come 
within  the  meaning  of  the  term.    Hartzlg  T» 


Lehigh  Valley  B.  Ck)^  26  A«  810,  811,  164 
Pa.  804. 


DISCIPLES  OF  CHRIST. 

"Disciples  of  Christ*'  is  the  name  given 
to  a  certain  religious  sect  The  movement 
resulting  in  the  foundation  of  the  brother- 
hood was  a  decided  revolt  from  the  ecclesi- 
astlcism  into  which  it  was  conceived  Prot- 
estant religion  had  fallen,  and  in  all  organic 
and  fundamental  polity  authority  was  alone 
sought  in  the  doctrines  of  the  New  Testa- 
ment and  the  authentic  practice  of  the  Apos- 
tles themselves.  In  a  corporate  sense,  the 
Church  of  the  Disciples  is  essentially  congre- 
gational. The  congregation  is  the  unit  of 
organization,  and  generally  the  source  of 
corporate  authority.  In  its  government  the 
church  has  discarded  all  councils,  synods, 
and  presbyteries.  It  recognizes  no  court  of 
appeal  or  of  last  resort,  representing  and 
standing  for  the  entire  brotherhood  of  be- 
lievers.   In  re  Reinhart  9  Ohio  Dec.  441,  447. 

DISCLAIMER. 

A  disclaimer  consists  in  a  denial  of  the 
insistence  upon  any  claim  or  right  in  the 
thing  demanded,  and  a  renunciation  of  all 
claim  thereto.  Moores  y.  Clackamas  County, 
67  Pac.  662,  663,  40  Or.  636. 

A  disclaimer  is  an  admission  upon  the 
record  of  the  plaintiff's  right  and  a  denial 
of  assertion  of  title  on  the  part  of  the  de- 
fendant Snyder  v.  Compton  (Tex.)  29  S.  W. 
73. 

A  disclaimer  is  a  renunciation  of  the  ti- 
tle and  right  to  possession.  If  not  falsified, 
it  defeats  an  action  of  ejectment  Webster 
V.  Pierce,  83  N.  W.  938,  940,  108  Wis.  407. 
It  imports  only  the  disavowal  of  title  or 
right  in  the  supposed  tenant.  Inhabitants  of 
Oakham  v.  Hall,  112  Mass.  535,  539. 

Disclaimer  is  a  formal  mode  of  express- 
ing a  grantee's  dissent  to  the  conveyance  of 
property  before  the  title  has  become  vested 
in  him.  The  object  of  a  disclaimer  is  to 
prevent  an  estate  passing  from  the  grantor 
to  the  grantee,  and  an  estate,  having  once 
vested,  cannot  be  divested  by  a  disclaimer, 
though  made  under  seal,  duly  witnessed,  ac- 
knowledged, and  recorded.  Watson  v.  Wat- 
son, 13  Conn.  83,  85  (citing  Jackson  v.  Rich- 
ards [N.  Y.]  6  Cow.  617;  Jackson  v.  French, 
[N.  Y.]  3  Wend.  337,  20  Am.  Dec.  699;  Jack- 
son V.  Wheeler  [N.  Y.]  6  Johns.  272;  Bush  v. 
Bradley  [Conn.]  4  Day,  298;  Kinne  v.  Beebe, 
6  Conn.  494;  Wheeler  v.  Hotchkiss,  10  Conn. 
225). 

The  word  "disclaimer,"  in  St  c.  7,  p.  89, 
providing  that  the  writ  in  ejectment  shall  not 
be  abated  because  all  the  tenants  are  not 
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sued,  but  those  on  whom  service  is  made 
shall  answer  for  such  part  of  the  premises 
only  as  he  or  they  shall  distinguish  and  set 
forth  in  his  or  their  plea,  and  disclaim  the 
remainder,  and  if  any  shall  disclaim  the 
whole,  unless  plaintiff  shall  prove  such  dis- 
claimer's possession  of  all  or  part  of  the 
premises  demanded,  such  "disclaimer"  shall 
recover  costs  against  plaintiff,  is  used  for  the 
word  "defendant"  Marshall  v.  Wood,  6  Vt 
250.  254,  255. 

As  a  plea. 

In  real  actions  in  trespass,  by  force  of 
the  statute  and  in  a  quare  impedit,  disclaim- 
er is  a  plea,  and,  like  pleas  in  error  or  in 
abatement,  concludes  with  a  verification,  and 
calls  for  a  replication  and  issue.  But  in 
ejectment,  notwithstanding  the  defendant 
disclaims  title  to  the  land,  it  is  still  neces- 
sary to  try  the  fact  whether  defendant  was 
in  possession  when  the  writ  was  served. 
And  consequently,  where  ejectment  was 
brought  against  two,  and  one  entered  a  dis- 
claimer, the  court  should  have  compelled  him 
to  give  judgment  which  would  secure  the 
costs  and  damages,  or  to  plead  instanter  the 
general  issue.  Bratton  v.  Mitchell  (Pa.)  5 
Watts,  69,  71. 

A  disclaimer,  instead  of  being  a  plea  to 
an  action,  resembles  so  far  a  release  or  con- 
veyance of  the  land  that  in  general  no  person 
could  disclaim  who  was  incapable  of  convey- 
ing the  land.  Kentucky  Union  Go.  v.  Cor- 
nett,  66  8.  W.  728,  729,  112  Ky.  677. 

DISCONTINUANCE. 

See  "Involuntary  Discontinuance";  •Vol- 
untary Discontinuance." 

Of  aotlon. 

"The  term  'discontinuance'  is  the  name 
applied  to  the  voluntary  withdrawal  of  a 
suit  by  a  plaintiff,  or  where  he  is  regarded 
as  out  of  court  by  some  technical  omission 
or  mispleading,  and  the  like."  Hadwin  v. 
Southern  Ry.  Co..  45  S.  B.  1019,  1020,  67  S.  O. 
463. 

A  discontinuance  is  a  chasm  or  gap  left 
by  neglecting  to  enter  a  continuance.  Taft 
V.  Northern  Transp.  Co.,  66  N.  H.  414,  416. 

A  discontinuance  is,  in  substance  and 
effect,  an  abandonment  of  the  moving  party 
of  his  pending  cause.  Hence  the  failure  of 
a  clerk  to  note  a  continuance  on  his  docket 
does  not  amount  to  a  discontlDuance.  Ex 
parte  Humes  (Ala.)  30  South.  732,  733. 

A  discontinuance  is  the  interruption  of 
a  proceeding,  occasioned  by  the  failure  of 
the  plaintiff  to  continue  the  suit  regularly 
from  time  to  time  as  he  ought.  Gillespie  v. 
Bailey,  12  W.  Va.  70,  85.  86,  29  Am.  Rep. 
445. 


A  discontinuance  is  a  gap  or  chasm  In 
the  proceedings,  occurring  while  the  suit  la 
pending.  Hayes  v.  Dunn,  84  South.  944, 946, 
136  Ala.  628.  ''A  criminal  as  well  as  a  dvU 
suit  may  be  discontinued."  Ex  parte  Hall, 
47  Ala.  676,  680. 

A  "discontinuance"  means  no  more  than 
a  declarati6n  of  the  plaintiff's  willingness  to 
stop  the  pending  action.  It  is  neither  an  ad- 
judication of  his  cause  by  the  proper  tri- 
bunal, nor  an  acknowledgment  by  himself 
that  his  claim  is  not  well  founded.  T.  &  H. 
Prac.  §  664.  This,  of  course,  does  not  apply 
where  actions  are  groundless,  and  brought 
with  a  vexatious  or  corrupt  purpose.  Bngle 
V.  Susquehanna  Mut.  Fire  Ins.  Go.,  8  Pa. 
Dist  R.  172. 

A  discontinuance  is  the  result  of  some 
act  done  or  omitted  by  the  plaintiff,  which 
legally  withdraws  his  case  from  the  power 
and  jurisdiction  of  the  court  Where  the 
plaintiff  did,  or  omitted  to  do,  nothing  to  pro- 
duce such  a  result  but  what  was  done  was 
done  by  the  court,  and  which  plaintiff  could 
not  prevent  his  cause  was  not  discontinued. 
McGuire  v.  Hay,  25  Tenn.  (6  Humph.)  419, 
421. 

A  discontinuance  is  a  break  or  chasm  in 
a  suit  arising  from  the  failure  of  the  plain- 
tiff to  carry  the  proceedings  forward  in  due 
course  of  law,  and  cannot  therefore,  ex  vl 
termini,  occur  after  the  suit  has  been 
brought  to  an  end.  This  is  not  only  true 
technically,  but  in  point  of  essential  justice. 
A  discontinuance  does  not  like  a  retraxit 
operate  as  an  extingulshmept  of  the  cause 
of  action,  but  leaves  the  plaintiff  free  to 
bring  another  suit  It  will  not,  therefore,  be 
allowed  when  the  effect  is  to  deprive  the  de- 
fendant of  an  advantage  which  he  is  entitled 
to  retain.  Kennedy  v.  McNlckle  (Pa.)  7 
Phlla.  217  (citing  Mechanics'  Bank  y.  Fisher 
[Pa.]  1  Rawle,  341,  847). 

Same— Dismissal     or    nonsuit    synony- 
mous. 

A  discontinuance,  in  practice,  is  the 
same  as  a  dismissal,  and  means  that  the 
cause  is  sent  out  of  court  Thurman  v. 
James,  48  Mo.  235.  236. 

Where  an  order  had  been  rendered 
which  had  the  effect  of  discontinuing  an  ac- 
tion, it  was  contended  that  the  courts  had 
no  authority  to  order  a  discontinuance  of  the 
cause,  such  a  thing  as  a  discontinuance  be- 
ing unknown  to  our  practice,  but  it  was  held 
that  "discontinuance*'  and  '^dismissal"  are 
synonymous  terms.  Bnglish  v.  Dickey,  27 
N.  E.  495,  497,  128  Ind.  174,  13  L.  R.  A.  40. 

•*  'Discontinuance,'  at  common  law,  wa8 
a  failure  to  continue  the  cause  regularly  from 
day  to  day,  or  term  to  term,  between  the 
commencement  of  the  suit  and  final  judg- 
ment and  if  there  was  any  lapse  or  want  of 
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Gontinaaiice  tbe  parties  were  out  of  court, 
and  the  plaintiff  had  to  begin  anew.  The 
plaintiff  haying  left  a  chasm  in  the  proceed- 
ings of  his  cause,  the  defendant  was  no  long- 
er boand  to  attend.  Discontinuance  resulted 
trom  the  necessity  of  continuances  to  be  for- 
merly entered.  As  our  statutes  dispense 
with  the  necessity  for  the  entry  of  formal 
continuances  in  order  to  keep  a  case  in  court, 
and  require  the  attendance  of  the  defendant, 
it  is  not  perceived  that  there  can  be  in  this 
state  such  a  thing  as  a  technical  discontinu- 
ance." Code  1871,  f  079,  declaring  that  an 
action  shall  be  discontinued  if  the  represen- 
tatives  of  a  deceased  person  shall  not  appear 
and  become  a  party  by  the  second  term  after 
tbe  death  of  the  plaintiff,  means  a  nonsuit  or 
dismissal  for  want  of  prosecution.  Germania 
Fire  In&  Ck>.  t.  Francis,  52  Miss.  467,  467,  24 
Am.  Bep.  674. 

A  discontinuance  is  somewhat  similar  to 
a  nonsuit,  for  when  a  plaintiff  leaves  a 
chasm  in  the  proceedings  of  his  case,  as  by 
not  continuing  the  process  regularly  from 
day  to  day,  and  from  time  to  time,  as  he 
ought  to  do,  the  suit  is  discontinued.  Hunt 
V.  Griffin,  49  Miss.  742,  748.  Thus,  there  is  a 
"discontinuance"  of  a  case  by  the  plaintiff, 
within  the  meaning  of  the  statute  allowing 
him  to  renew  the  action  within  six  months 
after  his  discontinuance,  where  the  case  is 
dismissed  by  the  court  for  want  of  prosecu- 
tion by  tbe  plaintiff.  Hountree  v.  Key,  71 
Ga.  214. 

Same— As  llxial  hearing. 

See  "Final  Hearing  or  Trial." 

Same-^s  indioatins  settlement. 

A  charge  to  the  jury  that  a  former  suit 
was  discontinued  for  want  of  prosecution 
did  not  indicate  a  settlement,  nor  did  it  in- 
dicate that  there  was  no  settlement  It  in- 
dicated merely  that  the  suit  was  dropped. 
Davis  V.  Hammond  (Mich.)  42  N.  W.  690, 


Of  postal  service. 

Under  the  act  of  February  28,  1861, 
which  authorizes  the  postmaster  general  to 
discontinue,  under  certain  circumstances 
tpedfled,  the  postal  service  on  any  route,  a 
suspension  during  the  late  Rebellion,  at  the 
postmaster  general's  discretion,  of  the  route 
in  certain  rebel  states,  with  notice  to  the 
contractor  that  he  would  be  held  responsible 
for  a  renewal  when  the  postmaster  general 
should  deem  it  safe  to  renew  the  service 
there,  was  held  to  be  a  discontinuance. 
Reeside  v.  United  States,  75  U.  S.  (8  Wall.) 
38,  43,  19  Lr.  Ed.  31& 

DISCONTINUOUS  EASEMENT. 

Easements  or  servitudes  are  divided  by 
the  Civil  Code  of  France  into  ''continuous" 


and  "discontinuous."  ^'Discontinuous'*  are 
those  the  enjoyment  of  which  can  be  had 
only  by  the  Interference  of  man,  as  rights 
of  way.  Lampman  v.  Milks,  21  N.  Y.  505, 
515;  Outerbridge  v.  Phelps,  45  N.  Y.  Super. 
Gt  (13  Jones  &  S.)  555,  570. 

"Discontinuous  servitudes"  are  such  as 
need  the  act  of  man  to  be  exercised.  Such 
are  the  rights  of  passage,  drawing  water, 
pasturage,  and  the  like.  Civ.  Code  La.  1900, 
art  727. 

DISCOUNT. 

"The  word  'discount*  denotes  the  act  of 
giving  money  for  a  bill  of  exchange  or  prom- 
issory note,  deducting  the  interest"  Newell 
V.  First  National  Bank  of  Somerset,  13  Ky. 
Law  Rep.  775,  777;  State  v.  Boatmen's  Sav. 
Inst,  48  Mo.  189.  191. 

By  "discount,"  in  the  Constitution,  is  un- 
derstood to  be  meant  "bank  discount,"  and  a 
bank  discount  is  the  purchase  of  a  promis- 
sory note,  bill  of  exchange,  or  other  negotia- 
ble paper  at  less  than  its  face.  Building 
Ass'n  V.  Seemiller  (Pa.)  8  Phila.  116,  119. 

"Discount"  is  used  in  difTerent  senses, 
some  judges  employing  the  term  to  designate 
the  reception  of  paper  in  payment  of  a  loan 
or  debt,  while  others  use  it  to  designate  the 
reception  of  paper  on  a  sale  as  a  piece  of 
property.  Baxter  v.  Duren  (16  Shep.)  29  Me. 
434,  441,  1  Am.  Rep.  602. 

"Discounting,"  as  used  in  Banking  Act 
1838,  f  18,  providing  that  such  association 
shall  have  power  to  carry  on  the  business  of 
banking  by  discounting  bills,  etc.,  includes 
the  taking  of  uncurrent  bank  bills,  due  on 
their  face  and  payable  at  a  distant  place,  for 
an  amount  less  than  their  face  value,  as  well 
as  the  taking  of  paper  not  yet  due  for  an 
amount  less  than  its  face  value.  People  v. 
Metropolitan  Bank  (N.  Y.)  7  How.  Prac  144, 
148. 

Buy  distinsiiished* 

See  "Buy." 

An  authority  to  a  bank  to  discount  evi- 
dences Of  debt  includes  authority  to  buy;  for 
"discounting,"  at  most,  is  but  another  term 
for  **buying  at  a  discount"  Atlantic  State 
Bank  v.  Savery,  82  N.  Y.  291.  302;  Tracy  v. 
Talmadge  (N.  Y.)  9  How.  Prac.  530,  53G;  Salt- 
marsh  V.  Planters*  &  Merchants'  Bank,  14 
Ala.  668,  677;  Tracy  v.  Talraage,  12  N.  Y. 
Leg.  Obs.  302,  306. 

OommiMion  dlstiiiKiiislied. 

The  word  "discount"  Is  not  synonymous 
with  the  word  "commission."  "Discount"  is 
a  percentage  taken  from  the  face  value  of 
the  security  or  property  negotiated,  while 
"commission,"  in  its  technical  as  well  as  its 
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ordinary  sense,  generally  signifies  a  percent- 
age upon  the  amount  Inyolved  in  the  trans- 
action. Swift  V.  United  States  (U.  S.)  18  Ct 
CI.  42,  57. 

Sale  dlstinsnished. 

A  ''discount,"  as  distinguished  from  a 
sale  of  a  note,  Is  that  where  a  note  Is  dis- 
counted money  Is  loaned  thereon  by  a  bank 
taking  Interest  In  advance,  and  the  person 
ofTerlng  the  note  for  discount  becomes  liable 
thereon  as  an  Indorser;  while  a  sale  of  the 
note  Implies  a  transfer  of  title  only,  by  which 
the  seller  parts  with  all  interest  in  and  lia- 
bility on  the  paper.  NeilsvIIle  Bank  v.  Tut- 
hlll,  30  I^.  W.  154,  155,  4  Dak.  295. 

"Discount,"  as  applied  to  the  ordinary 
transaction  of  discounting  a  note.  Is  the  lend- 
ing of  money.  The  party  discounting  does  in 
fact  lend  money  on  interest,  to  be  repaid 
either  by  the  person  receiving,  or  by  some 
other  party  to  the  bill,  at  a  certain  period. 
The  term  "discount,"  in  its  appropriate  mer- 
cantile sense,  is  distinguished  from  a  **sale" 
of  the  note  or  bill,  for  whoever  gets  a  bill  or 
note  discounted  at  a  bank  is  required  to  In- 
dorse the  note,  and  thereby  assume  the  obli- 
gations of  an  indorser.  By  the  transaction 
he  gets  a  loan,  and  literally  borrows  money, 
while  in  the  case  of  a  sale  of  negotiable  pa- 
per all  that  would  be  required  would  be  an 
assignment,  sufficient  merely  to  pass  title  as 
an  indorsement  without  recourse.  Freeman 
V.  Brlttin,  17  N.  J.  Law  (2  Har.)  191,  206. 

As  a  dedvotion  on  advances. 

By  the  language  of  the  commercial  world 
and  the  settled  practice  of  bankrupts,  a  "dis- 
count" by  a  bank  means,  ex  vl  termini,  a 
deduiction  or  drawback  made  upon  its  ad- 
vances or  loans  of  money  upon  negotiable  pa- 
per or  other  evidences  of  debt,  payable  at  a 
future  day,  which  are  transferred  to  the 
bank.  Fleckner  v.  Bank  of  United  States,  21 
U.  S.  (8  Wheat.)  338.  350,  5  L.  Ed.  631;  Ni- 
agara County  Bank  v.  Baker,  15  Ohio  St.  68, 
87;  Youngblood  v.  Birmingham  Trust  &  Sav- 
ings Co.,  12  South.  579,  95  Ala.  521,  20  L.  R. 
A.  58,  36  Am.  St.  Rep.  245  (citing  5  Am.  & 
Eng.  Einc.  Law,  678,  679);  Nicholson  v.  Na- 
tional Bank  (Ky.)  17  S.  W.  627  (quoting  5 
Am.  &  Eng.  Enc.  Law,  p.  618);  Greenville 
First  Nat  Bank  v.  Sherburne,  14  111.  App. 
566,  568;  First  Nat.  Bank  v.  Carleton,  59  N. 
Y.  Supp.  635,  636,  43  App.  Div.  6  (citing  Com- 
monwealth V.  Commercial  Bank  of  Pennsyl- 
vania, 28  Pa.  [4  Casey]  390). 

The  term  "discount"  when  used  in  a 
general  sense,  is  applicable  to  either  business 
or  accommodation  paper,  and  is  appropriate- 
ly applied  either  to  loans  or  sales  by  way  of 
discount,  when  a  sum  Is  counted  off  or  taken 
from  the  face  or  amount  of  the  paper  at  the 
time  the  money  Is  advanced  upon  it  whether 
that  sum  is  taken  for  Interest  upon  a  loan,  or 
as  the  price  agreed  upon  a  sale.     Salmon 


Falls  Bank  v.  Leyser,  116  Mo.  61,  71,  22  8.  W. 
604,  509  (citing  Niagara  County  Bank  v.  Ba- 
ker, 15  Ohio  St  68). 

A  discount  Is  an  allowance  or  deductioD 
generally  of  so  much  per  cent  made  for  pre- 
payment or  for  prompt  payment  of  a  bill  or 
account;  a  sum  deducted.  In  consideration  of 
cash  payment,  from  the  price  of  the  thing 
usually  sold  on  credit;  any  deduction  from 
the  customary  price,  or  from  a  sum  due  or  to 
be  due  at  a  futm*e  time.  Carroll  v.  Drury,  4& 
N.  B.  311,  312,  170  111.  571. 

The  term  "discounting,**  as  applied  to  a 
banking  transaction,  means  the  deduction  of  a 
sum,  according  to  the  standards  of  recog- 
nized uniformity,  as  applied  to  the  amouat 
and  time  for  which  the  paper  has  to  run 
which  Is  the  subject  of  negotiation.  Ridg- 
way  V.  National  Bank  of  New  Castle,  12  Ky. 
Law  Rep.  216,  220. 

*T>iscountlng,"  as  used  In  a  note  payable 
In  a  certain  time  from  date,  but  bearing  the 
written  consent  of  the  makers  that  the  baak 
may  collect  it  at  any  time  by  discounting  a 
proportional  amount  of  Interest  that  shall 
have  been  paid  in  advance,  means  that  a  de- 
duction should  be  made  from  the  face  of  the 
note.  This  Is  the  ordinary  meaning  of  *'di8- 
count"  and  "discounting,"  especially  as  used 
by  banks  and  In  banking  business.  Dawley 
V.  Wheeler,  52  Vt  574,  576. 

The  "discounting"  of  notes  Is  the  ad- 
vancing of  money  on  them,  the  Interest  be- 
ing deducted  and  received  by  the  person  dis- 
counting, and  retained  and  reserved  at  the 
time  of,  or  as  a  part  of,  the  advance.  Bobo 
V.  People's  Nat  Bank,  21  S.  W.  888,  889,  92 
Tenn.  444. 

As  the  dilTerenoe  between  the  priee  and 
debt. 

"Discount"  Is  the  difference  between  the 
price  and  the  amount  of  the  debt,  the  evi- 
dence of  which  is  transferred.  First  Nat 
Bank  v.  Sherburne,  14  111.  App.  (14  Bradw.) 
566,  570;  Anderson  v.  Cleburne  Building  & 
Loan  Ass'n  (Tex.)  16  S.  W.  298,  299;  National 
Bank  v.  Johnson,  lOi  U.  S.  271,  276,  26  L.  Ed. 
742;  Youngblood  v.  Birmingham  Trust  & 
Savings  Co.,  12  South.  579,  95  Ala.  521,  20 
L.  R.  A.  58,  36  Am.  St  Rep.  245.  That  dif- 
ference represents  Interest  charged,  but  at 
some  rate  according  to  which  the  price  paid, 
if  invested  until  the  maturity  of  the  debt, 
would  produce  Its  amount.  National  Bank  v. 
Johnson,  104  U.  S.  276,  26  L.  Ed.  742.  The 
discount  payable,  as  understood  In  the  busi- 
ness of  banking,  Is  only  a  mode  of  loaning 
money  with  the  right  to  take  the  Interest  al- 
lowed in  advance.  Niagara  County  Bank  t. 
Baker,  15  Ohio  St  68,  87. 

As  interest* 

"Discount"  is  defined  to  be  Interest  re- 
served from  the  amount  lent  at  the  time  of 
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maklnf  a  loan.  The  Century  Dtctlonary  de- 
fines "disoonnt^  fn  finance,  "to  purchase,  or 
pay  the  amount  of  In  cash,  less  a  certain  per 
cent,  as  a  promissory  note,  bill  of  exchange, 
etc.,  to  be  collected  by  the  discounter  or  pur- 
chaser at  maturity.  Bank  discount  is  simple 
interest  paid  in  advance  and  received,  not  on 
the  sum  advanced  in  the  purchase,  but  on 
the  amount  of  the  note  or  bill."  Eastin  v. 
Third  Nat  Bank  of  Cincinnati,  19  Ky.  Law 
Rep.  1043,  1044,  42  &  W.  1115,  1116,  102  Ky. 
64. 

Discount  is  the  taking  out  of  the  prind- 
pal  sum,  and  the  retention  by  the  lender,  at 
the  time  of  the  loan,  of  the  interest  charged 
for  the  use  of  the  principal.  Planters'  &  Mer- 
chants' Bank  v.  Goetter,  19  South.  64,  55,  106 
Ala.  406  (citing  Saltmarsh  v.  Planters'  & 
Merchants'  Bank,  14  Ala.  666,  677;  Toung- 
blood  V.  Birmingham  Trust  ft  Savings  Co.,  95 
Ala.  521,  12  South.  579,  20  L.  R.  A.  58,  36  Am. 
St  Rep.  245). 

The  term  "discount,"  as  a  substantive, 
signifies  the  interest  allowed  in  advancing  on 
bills  of  exchange  or  negotiable  securities. 
Saltmarsh  v.  Planters'  ft  Merchants'  Bank,  14 
Ala.  668,  677.  To  discount  a  bill  is  to  buy  it 
for  a  less  sum  than  that  which  upon  its  face 
is  payable.  Anderson  v.  Timberlake,  22  South. 
431,  433,  434,  114  Ala.  377,  62  Am.  St.  Rep. 
105  (citing  Youngblood  v.  Birmingham  Trust 
&  Saving  Co.,  95  Ala.  521,  12  South.  579,  20 
L.  R.  A.  58,  36  Am.  St.  Rep.  245). 

"Discount  is  interest,  either  paid  in  ad- 
vance or  reserved  in  the  note."  First  Nat. 
Bank  v.  Ghilds,  133  Mass.  248,  252,  43  Aul 
Rep.  509. 

"Discount"  is  the  interest  reserved  from 
the  amount  lent  at  the  time  of  making  a  loan, 
or,  used  as  a  verb,  the  term  means  to  pur- 
chase or  pay  the  amount  of  in  cash,  less  a 
certain  per  cent.,  as  a  promissory  note,  bill 
of  exchange,  etc.,  to  be  collected  by  the  dis- 
counter or  purchaser  at  maturity.  "Bank 
discount"  is  simple  interest  paid  in  advance, 
and  received,  not  on  the  sum  advanced  in  the 
purchase,  but  on  the  amount  of  the  note  or 
bill.  Eastin  v.  Third  Nat.  Bank  of  Cincinna- 
ti, 42  8.  W.  1115,  1116,  102  Ky.  64,  19  Ky. 
Law.  Rep.  1043. 

The  term  "discount,"  as  a  substantive, 
means  the  Interest  reserved  from  a  sum  of 
money  lent  at  the  time  of  making  the  loan. 
State  V.  Boatmen's  Sav.  Inst.  48  Mo.  189, 
191. 

As  loan. 

When  Interest  is  taken  in  advance  it  is 
a  "discount,"  but  when  taken  at  the  expira- 
tion of  a  credit  it  is  a  "loan."  Bailey  v.  De 
Graff  (Mich.)  Walk.  Ch.  424,  425. 

The  "discounting"  of  a  note  by  a  bank 
consists  in  lending  money  on  it  and  deduct- 


ing the  interest  or  premium  in  advance.  City 
Bank  of  Columbus  v.  Bruce,  17  N.  T.  507, 
515.  "The  word  'discount'  does  not  neces- 
sarily imply  a  purchase  and  sale.  It  is  quite 
consistent  with  a  loan  upon  the  security  of 
the  notes  of  a  third  party,  as  well  as  with 
the  sale  of  them."  In  re  Weeks  (U.  S.)  29 
Fed.  Gas.  575;  Smith  v.  Bxchange  Bank,  26 
Ohio  St  141,  151;  Niagara  County  Bank  v. 
Baker,  15  Ohio  St  68,  87;  Penn  Mut.  Life 
Ins.  Co.  y.  Carpenter,  40  Ohio  St  260,  265. 

To  "discount"  paper  is  only  a  mode  of 
,  loaning  money  with  a  right  of  taking  the  in- 
terest allowed  by  law  in  advance.  The  ordi- 
nary meaning  of  the  term  "to  discount"  is 
to  take  interest  in  advance,  and  in  banking 
is  a  mode  of  loaning  money.  It  is  the  ad- 
vance of  money  not  due  till  some  future  peri- 
od, less  the  interest  which  would  be  due 
i  thereon  when  payable.  Black  v.  First  Nat 
Bank,  54  Atl.  88,  94,  96  Md.  399. 

Although  the  "discounting"  of  notes  or 
bills,  in  its  most  comprehensive  sense,  may 
i  mean  lending  money  and  taking  notes  in  pay- 
I  ment  as  is  said  in  2  Cow.  (N.  Y.)  699,  yet  it 
I  is  believed  that  in  its  more  ordinary  sense 
the  "discounting"  of  notes  or  bills  means  ad- 
vancing a  consideration  for  a  bill  or  note, 
deducting  or  discounting  the  interest  which 
will  accrue  for  the  time  the  note  has  to  run. 
Philadelphia  Loan  Co.  v.  Towner,  13  Conn. 
249,  259. 

**The  'discounting'  of  notes  is  only  lend- 
ing money  and  taking  notes  in  payment" 
New  York  Firemen's  Ins.  Co.  v.  Sturges  (N. 
Y.)  2  Cow.  664,  669. 

To  "discount"  a  note  before  its  maturity 
is  to  advance  a  sum  of  money  thereon,  less 
than  that  expressed  in  the  note,  on  the  pay- 
ee*s  transfer  of  the  title  to  the  one  advancing 
the'  money.  United  States  v.  Fay  (Ala.)  9 
Port.  465,  469. 

"Discounting,"  as  used  in  General  Incor- 
poration Law,  art  16,  f  127  (Gen.  St  p.  225), 
giving  saving  associations  the  power  of  dis- 
counting negotiable  notes  and  notes  not  ne- 
gotiable, includes  purchase  as  well  as  loan. 
•*To  'discount*  signifies  the  act  of  buying  a 
bill  of  exchange  or  promissory  note  for  a 
less  sum  than  that  for  which  on  Its  face  is 
payable."  "It  is  also  undeniably  clear  that 
the  term  'discount,'  when  used  in  a  general 
sense,  is  equally  applicable  to  either  business 
or  accommodation  paper,  and  is  appropriate- 
ly applied  either  to  loans  or  sales  by  way  of 
discount  when  a  sum  Is  counted  off  or  taken 
from  the  face  or  amount  of  the  paper  at  the 
time  the  money  Is  advanced  on  it  whether 
that  sum  is  taken  for  interest  on  a  loan  or 
as  the  price  agreed  on  a  sale."  Pape  v. 
Capitol  Bank  of  Topeka,  20  Kan.  440,  446,  27 
Am.  Rep.  183  (citini;  Niagara  County  Bank  v. 
Baker,  15  Ohio  St  85). 
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'The  ordinary  meaning  of  the  term  to 
discounf  l8  to  take  Interest  In  adyance,  and 
in  banking  is  a  mode  of  loaning  money.  It 
is  the  advance  of  money  not  due  till  some  fu- 
ture period,  less  the  interest  which  would  be 
due  thereon  when  payable."  As  used  in  Act 
Cong.  June  8,  1864,  authorizing  national 
banks  to  "discount'*  negotiable  notes,  it  does 
not  include  the  selling  of  railroad  bonds  for 
third  partiea  on  commission.  Weckler  t. 
First  National  Bank.  42  Md.  581.  592,  20  Am. 
Rep.  95. 

The  "discount"  of  paper,  as  it  is  under- 
stood in  the  business  of  banking,  is  only  a 
mode  of  loaning  money,  with  the  right  to 
take  the  interest  allowed  by  law  in  advance. 
To  "discount"  a  bill  Is  to  buy  it  for  a  less 
sum  than  that  which  on  its  face  is  payable. 
Anderson  v.  Cleburne  Building  &  Loan  Ass'n 
(Tex.)  16  S.  W.  298,  299. 

"Discount,"  In  Its  literal  sense,  means  to 
pay  back  or  to  count  back,  and  a  "discount" 
is  the  sum  expended  In  a  bargain;  but  the 
word  has  acquired  a  restricted  meaning,  at 
least  in  its  legal  and  commercial  use,  and  is 
now  used  among  traders,  merchants,  and 
bankers  as  meaning  a  deduction  of  a  sum  for 
advanced  payment,  particularly  the  deduc- 
tion of  the  interest  on  a  sum  loaned  at  the 
time  the  loan  is  made;  and  the  word  is  gen- 
erally used  in  its  banking  sense.  Building 
Ass'n  T.  Seemiller,  85  Pa.  (11  Casey)  225,  226, 
note. 

"Discount,"  as  used  in  Loc.  Laws,  vol.  82, 
p.  343,  providing  that  it  shall  be  lawful  for 
a  bank  to  loan  money,  buy,  sell,  or  negotiate 
bills  of  exchange,  checks,  and  promissory 
notes,  and  to  discount,  on  banking  principles 
and  usages,  bills  of  exchange,  post  notes, 
promissory  notes,  and  other  negotiable  paper 
or  obligation  for  the  payment  of  any  sum  or 
sums  of  money  certain,  providing  that  such 
bank  shall  not  take  more  than  6  per  cent  per 
annum  in  advance  on  its  loans  and  discounts, 
should  be  construed  as  referring  only  to 
transactions  in  the  natiure  of  a  loan.  The 
term  "discount*'  is  used  in  a  more  limited  and 
technical  sense  than  as  a  "counting  ofiF"  of 
an  allowance  or  deduction  made  from  a  gross 
sum  on  any  account  whatever,  but  is  applied 
to  transactions  in  which  the  bank  may  take 
interest  in  advance,  and  is  a  power  distinct 
from  and  additional  to  the  power  to  buy,  sell, 
and  negotiate  promissory  notes.  Dunkle  v. 
Renick,  6  Ohio  St  527,  534. 

As  either  loAa  or  porehase. 

"The  term  *discount'  when  used  in  its 
general  sense,  is  equally  applicable  to  either 
loans  or  sales  by  way  of  discount  when  a 
sum  is  counted  off  or  taken  from  the  face  or 
amount  of  the  paper  at  the  time  the  money  is 
advanced  upon  it  whether  that  sum  is  taken 
for  Interest  upon  a  loan,  or  as  the  agreed 


price  upon  a  sale."    Neilville  Bank  ▼.  Tut- 
hill,  80  N.  W.  154,  156,  4  Dak.  295. 

The  terms  '*purchase"  and  "discount" 
when  used  In  reference  to  the  transfer  of  a 
negotiable  paper,  are  generally  used  as  correl- 
ative terms.  Nevertheless  the  legal  meaning 
of  "discount"  varies  according  to  the  trans- 
action to  which  it  is  applied.  When  an  ac- 
commodation note  or  bill  made  for  the  sole 
purpose  of  raising  money  is  "discounted"  for 
that  purpose,  and  with  knowledge  on  the 
part  of  the  party  discounting  tliat  it  was 
made  for  that  purpose  only,  the  cases  call 
it  a  "loan,"  and  hold  it  subject  to  the  usury 
laws.  But  when  a  valid  and  subsisting  obli- 
gation is  made  by  one  person  and  discounted 
by  another,  whether  at  the  rate  fixed  as  the 
legal  Interest  or  at  some  other  rate,  such  dis- 
count is  held  to  be  a  purchase  of  the  paper. 
Niagara  County  Bank  y.  Baker,  15  Ohio  8t 
68,  74,  75. 

As  purchase* 

A  charter  authorizing  a  party  to  "dis- 
count" and  negotiate  promissory  notes, 
drafts,  bills  of  exchange,  and  otner  evidences 
of  debt  is  held  to  expressly  confer  power  to 
purchase  checks.  First  Nat  Bank  y.  Harris, 
108  Mass.  514,  516. 

Under  the  terms  of  the  national  banking 
act  giving  national  banks  power  to  "discount 
and  negotiate"  promissory  notes,  etc.,  It  is 
held  that  such  banks  have  no  power  to  ac- 
quire a  note  by  purchase.  Lazear  v.  National 
Union  Bank,  52  Md.  78,  124,  36  Am.  Rep.  855. 

An  allegation  that  a  note  was  discounted 
by  plaintiff  means  that  plaintiff  purchased  or 
acquired  the  note  and  advanced  upon  it  in 
money,  the  amount  thereof,  less  such  per- 
centage as  it  retained  for  interest  First  Nat 
Bank  v.  Carleton,  57  N.  Y.  S.  674,  675,  26 
Misc.  Rep.  536  (citing  National  Bank  v.  John- 
son, 104  U.  S.  271,  276,  26  L.  Ed.  742). 

In  Saltmarsh  v.  Planters'  ft  Merchants' 
Bank,  14  Ala.  677,  it  is  said  to  "discount"  a 
bill  is  to  buy  it  for  a  less  sum  than  that 
which  upon  its  face  is  payable.  Anderson  v. 
Cleburne  Bldg.  &  Loan  Ass'n  (Tex.)  16  S.  W. 
298,  299,  4  Willson's  Civ.  Cas.  Ot  App.  174. 

Where  a  note  was  taken  by  a  bank  and 
indorsed  by  the  holder,  and  the  proceeds 
credited  to  such  holder's  account  the  trans- 
action amounted  to  a  "discount"  of  the  note, 
within  the  authority  given  in  the  bank  char- 
ter, though  the  complaint  by  the  bank  al- 
leged that  the  holder  "sold  and  delivered  the 
note,"  and  the  bank's  cashier  also  testified 
that  he  "purchased"  the  note  from  the  hold- 
er. Neilsvllle  Bank  v.  Cuthill,  SO  N.  W.  154, 
4  Dak.  295. 

Rev.  St  f  5197,  providing  that  any  na- 
tional bank  may  not  take  more  than  the  rata 
of  Interest  allowed  by  the  laws  of  the  state 
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where  It  Is  located  on  any  loan  or  "dls- 
coont"  made,  should  be  construed  to  Include 
the  purchase  of  accepted  drafts  from  th« 
Holder  without  his  indorsement,  for  a  "dis- 
count" hy  a  bank  means  a  deduction  or  draw- 
back made  on  its  advances  or  loan  of  money 
on  negotiable  paper  or  other  evidences  of 
debt,  payable  at  a  future  day,  which  are 
transferred  to  the  bank,  and  embraces  as 
well  a  transaction  wher^  money  is  advanced 
on  paper  transferred  without  the  indorsement 
of  the  previous  holder,  as  a  case  of  a  strict 
loan  thereon,  where  the  relation  of  debtor 
and  creditor  is  created.  The  term  "discount- 
ing" includes  purcbase  as  well  as  loan.  "Dis- 
»)unt,'*  in  the  ordinary  acceptance  of  the 
term,  includes  what  is  called  "purcbase." 
Danforth  y.  National  State  Bank  of  Eliza- 
beth (U.  8.)  48  Fed.  271,  272,  1  O.  O.  A.  02, 
17  L.  R.  A.  622. 

As  set-off  or  eomiterelaliii, 

A  "discount,"  properly  speaking,  is  of 
some  cause,  matter,  or  defense  not  neces- 
sarily arising  out  of  or  connected  with  the 
cause  of  action.  Brown  y.  McMuUen  (S.  0.) 
1  Hill,  29,  31. 

The  word  "discounts"  conveys  the  idea 
of  something  to  be  discounted,  or  taken  from 
the  claim  itself  by  reason  of  any  agreement, 
express  or  implied,  between  tbe  parties;  and 
hence  the  phrase  "over  and  above  all  dis- 
counts and  set-ofTs,"  in  an  afQdavlt  for  at- 
tachment does  not  mean  the  same  as  "over 
and  above  all  counterclaims."  Lampkin  y. 
Douglass  (N.  T.)  63  How.  Prac.  47,  48. 

An  affidavit  of  a  claimant  against  tbe  es- 
tate of  a  deceased  person,  averring  that  tbe 
demand  was  just  and  due  him  and  was 
wholly  unpaid,  and  there  was  no  just  set- 
off against  tbe  claim,  was  insufficient  under 
the  statute  providing  that  the  claimant  shall 
state  that  there  Is  no  discount  against  his 
demand,  since  the  word  "set-off"  Is  not  suffi- 
ciently comprehensive  to  embrace  tbe  word 
"discount"  as  used  in  the  statute.  A  "set- 
off" is  an  Independent  debt  or  demand  which 
the  debtor  has  against  his  creditor,  while  a 
"discount"  is  a  right  which  the  debtor  has 
to  an  abatement  of  tbe  demand  against  him 
in  consequence  of  a  partial  failure  of  tbe 
consideration,  or  on  account  of  some  equity 
arising  out  of  the  transaction  on  whicb  tbe 
demand  Is  founded.  Trabue*s  Bx'r  v,  Har- 
ris. 58  Ky.  (1  Mete.)  697.  59a 


DISCOVERY. 

In  St.  1868^  c.  320,  providing  for  an  addi- 
tional assessment  on  personal  property  on  a 
discovery  by  the  assessors  that  the  taxable 
personal  estate  of  any  person  has  been  omit- 
ted from  tbe  last  annual  assessments,  "dls- 
toyery"  means  becoming  satisfied  as  a  board 
that  there  has  been  such  omission*    The  stat- 


ute contemplates  Joint  action  on  their  part, 
and  private  information  obtained  by  one  or 
more  individual  assessors  may  prove  unsat- 
isfactory to  the  board.  Noyes  y.  Hale,  1^7 
Mass.  266,  27L 

Of  fraud. 

"Discovery,"  as  used  in  a  statute  of  limi- 
tation requiring  an  action  for  relief  on  the 
ground  of  fraud  to  be  brought  witbln  a  cer- 
tain time  after  the  discovery  of  fraud,  means 
when  the  fraudulent  act  is  revealed — made 
known — to  tbe  party  aggrieved.  Notice  or 
knowledge  of  the  act  is  a  "discovery"  of  the 
fraud.  Francis  v.  Wallace,  42  N.  W.  323, 
324,  77  Iowa,  373. 

The  word  "discovery,"  when  used  in  ref- 
erence to  past  transactions  or  omissions,  can- 
not have  the  same  literal  meaning  as  when 
applied  to  the  discovery  of  a  new  continent, 
or  a  principle  in  physics.  Fraud  In  a  past 
and  consummated  transaction  cannot  be  the 
subject  of  direct  "discovery"  or  knowledge. 
The  "discovery,'*  then,  of  which  the  statute 
speaks,  is  of  evidence  or  evidential  facts 
leading  to  a  belief  in  the  fraud,  and  by  whicb 
its  existence  or  perpetration  may  be  estab- 
lished, and  not  of  the  fraud  itself  as  an  ex- 
isting entity.  Parker  v.  Kuhn,  32  N.  W.  74, 
80,  21  Neb.  418,  69  Am.  Rep.  83a 

Within  the  meaning  of  the  statute  pro- 
viding that  a  cause  of  action  for  fraud  shall 
be  deemed  to  have  occurred  at  the  time  of 
the  "discovery"  of  tbe  fraud,  the  time  of  dis- 
covery means  notice  of  the  fraud,  and  as  to 
what  constitutes  notice  the  court  quotes  with 
approval  the  statement  of  the  federal  Su- 
preme Court  to  tbe  effect  that  "whatever  is 
notice  enough  to  excite  attention,  and  put 
the  party  on  bis  guard,  and  call  for  Inquiry, 
is  notice  of  everything  to  which  such  inquiry 
might  have  led."  Irwin  y.  Holbrook  (Wash.) 
73  Pac.  360,  362. 

As  used  m  Code,  §  2530,  providing  that 
actions  for  relief  on  the  grounds  of  fraud,  in 
cases  formerly  solely  cognizable  in  a  court  of 
chancery,  shall  not  be  deemed  to  have  oc- 
curred until  the  fraud  shall  have  been  dis- 
covered by  the  party  aggrieved,  means  "when 
the  fraudulent  act  Is  revealed  or  made  known 
to  the  party  aggrieved.  Notice  or  knowledge 
of  the  acts  is  a  discovery  of  the  fraud."  The 
execution  of  a  fraudulent  conveyance  being 
tbe  act  which  constitutes  the  fraud  on  cred- 
itors, such  creditor  Is  chargeable  with  no- 
tice thereof  by  the  record  of  the  deed.  Laird 
V.  Kilboume,  30  N.  W.  9,  11,  70  Iowa,  83. 

Sam^Knowledse  dlstlnsnished. 

"Discovery,"  as  applied  to  discovery  of 
facts  constituting  fraud  as  affecting  the  stat- 
ute of  limitations,  is  not  convertible  with 
"knowledge."  It  must  appear  that  there  was 
no  notice  of  facta  or  Information  which  would 
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pat  one  on  inquiry  which,  would  lead  to 
knowledge.  Lady  Washington  Consol.  Co.  v. 
Wood,  45  Pac  80G,  810,  113  Cal.  4S2. 

The  knowledge  which  comes  to  an  ongnc- 
cessf  ul  litigant  that  he  is  unable  to  conyince 
the  court  of  the  righteousness  of  his  cause 
may  be  a  disappointment  or  even  a  surprise, 
but  can  hardly  be  called  a  "discovery"  within 
the  meaning  of  Code,  f  8448»  providing  that 
in  actions  for  mistake  or  trespass  the  cause  of 
action  shall  not  be  deemed  to  have  accrued 
until  such  mistake  or  trespass  has  been  "dis- 
covered" by  the  party  aggrieved.  Sioux  City 
&  St  P.  Ry.  Co.  V.  O'Brien  County,  02  N,  W. 
857,  858,  118  Iowa,  582. 

Sam^Reoolleotion  distlnsnished* 

"Discovery,"  as  used  with  relation  to  evi- 
dence as  ground  for  new  trial,  does  not  mean 
the  same  as  "recollection/'  "Newly  discover- 
ed" evidence  is  not  the  same  as  evidence 
which  is  "newly  recollected."  In  the  latter 
case  no  new  trial  can  be  given  because  evi- 
dence the  existence  of  which  was  formerly 
known  has  been  "recollected."  "Discovery" 
refers  only  to  the  ascertainment  of  the  ex- 
istence of  that  which  was  previously  un- 
known; '^recollection"  deals  with  the  known. 
Howton  V.  Roberts  (Ky.)  49  S.  W.  340,  341. 

Same— 4S(iispioion  dlstinBiilslied* 

"Discovery"  of  the  fraud,  within  the  lan- 
guage of  the  statute  of  limitations,  implies 
knowledge,  and  is  not  satisfied  by  the  mere 
"suspicion"  of  wrong.  The  suspicion  may  be 
such  as  to  call  for  future  investigation,  but 
is  not  of  itself  a  discovery.  A  party,  even 
though  his  suspicions  have  been  aroused,  may 
be  lulled  into  confidence,  and  take  no  action, 
by  such  representations  as  are  made.  Mar- 
bourg  V.  McCormick,  23  Kan.  38,  43;  Parker 
V.  Ruhn,  32  N.  W.  74,  80.  21  Neb.  413,  59  Am. 
Rep.  838. 

In  mining  law. 

When  a  locator  of  a  mining  claim  finds 
rock  in  place,  containing  mineral  in  sufficient 
quantity  to  justify  him  in  expending  his  time 
and  money  in  developing  the  claim,  he  has 
made  a  "discovery"  of  a  vein  or  lode,  wheth- 
er the  rock  or  earth  is  rich  or  poor,  whether 
it  assays  high  or  low,  with  this  qualification: 
that  the  definition  of  a  "lode"  must  always 
have  special  reference  to  the  formation  and 
peculiar  characteristics  of  the  particular  dis- 
trict in  which  the  lode  or  vein  is  found. 
Mlgeon  v.  Montana  Cent.  R.  Co.  (U.  S.)  77 
Fed.  249,  23  C.  O.  A.  156;  Bonner  v.  Meikle 
(U.  8.)  82  Fed.  697,  703. 

"Discovery,"  within  the  meaning  of  Rev. 
St  U.  S.  f  2320  [U.  S.  Comp.  St  1901,  p. 
1425],  providing  that  no  location  of  a  mining 
claim  shall  be  made  until  the  discovery  of  a 
vein  or  lode  within  the  limits  of  the  claim 
located,  means  when  the  locator  finds  rock 


in  place  containing  mineral,  regardless  of 
whether  the  earth  or  rock  is  rich  or  poor,  or 
whether  it  assays  high  or  low.  It  is  the  find- 
ing of  the  mineral  in  the  rock  in  place,  as  dis- 
tinguished from  float  rock,  that  constitutes 
the  discovery  and  warrants  the  prospector  in 
locating  the  mining  camp.  Book  v.  Justice 
Mln.  Co.  (U.  S.)  58  Fed.  106,  120;  McShane 
V.  Kenkle,  44  Pac  979,  981,  18  Mont  208,  33 
L.  B.  A.  851,  56  Am.  St  Rep.  579.  So  in  re- 
spect to  placer  claims,  if  a  competent  lo- 
cator actually  finds  upon  unapprc^rlated  pub- 
lic land  petroleum  or  other  mineral  in  or  up- 
on the  ground,  and  so  situated  as  to  consti- 
tute a  part  of  it,  it  is  a  sufilcient  "discovery." 
within  the  meaning  of  the  statute,  to  justif;^ 
a  location  under  the  law,  without  waiting  to 
ascertain  by  exploration  whether  the  ground 
contains  mineral  in  sufilcient  quantities  to 
pay;  but  where  a  person  found  only  such 
rock  as  indicated  the  presence  of  oil,  with- 
out finding  the  oil  itself,  there  is  no  ''discov- 
ery," though  oil  exists  on  adjoining  ground. 
Nevada  Sierre  Oil  Co.  v.  Home  Oil  Ca  (U. 
S.)  98  Fed.  673.  676. 

The  finding  of  ore  or  metalliferous  rock 
in  place  in  a  defined  vein  is  sufficient  to 
constitute  a  "discovery,"  within  the  provi- 
sions of  Rev.  St  U.  S.  f  2320  [U.  S.  Comp. 
St  1901,  p.  1424],  that  no  right  can  be  ac- 
quired to  quartz  claim  before  a  discovery 
of  a  vein  or  lode  within  its  limits,  though 
it  does  not  contain  ore  in  paying  quantities. 
If  the  rock  in  place  is  sufficiently  encour- 
aging to  warrant  an  ordinarily  prudent  man 
in  spending  bis  time  or  money  upon  it  It 
is  sufficient  as  against  a  subsequent  locator 
for  mining  purposes.  Muldrick  v.  Brown, 
61  Pac.  428,  429,  37  Or.  185. 

Where,  in  running  a  tunnel,  small  veins 
of  iron  oxide,  quartz,  and  small  quantities 
of  carbonate  of  lead  were  found  two  or 
three  inches  wide,  and  these  indications 
were  of  such  a  character  as  miners  in  that 
district  would  follow  in  the  expectation  of 
finding  ore,  and  which  would  justify  miners 
in  working  the  claim  for  such  purpose,  and 
the  rock  in  these  seams  was  diflferent  from 
the  country  rock,  and  was  of  such  character 
as  designated  by  the  witnesses  who  were 
practical  miners  as  a  vein  containing  "rock 
in  place,"  bearing  minerals,  there  was  a 
"discovery"  of  a  mineral  lode  or  vein  within 
the  meaning  of  the  statute.  Shoshone  Min. 
Co.  V.  Rutter  (U.  S.)  87  Fed.  801,  806,  31 
C.  C.  A.  223. 

In  mining  parlance,  "discovery"  has  a 
technical  meaning.  When  applied  to  tbe 
finding  of  a  vein  or  lode,  it  means  a  finding 
of  the  top  or  apex  of  such  vein  or  lode. 
Upton  v.  Larkin,  17  Pac  728,  733,  7  Mont 
449. 

To  constitute  a  ••discovery"  of  a  well, 
the  law  requires  something  more  than  con- 
jecture,   hope^    or    even    indications.     Tbe 
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geological  formation  of  the  country  may 
be  such  as  Bcientlfic  research  and  practical 
experience  hare  shown  to  be  likely  to  yield 
oil  In  paying  quantities.  Taken  with  this 
there  may  be  other  surface  indications^  such 
as  seepage  of  oil.  Though  all  these  things 
combined  may  be  sufficient  to  Justify  the 
expectation  and  hope  that,  upon  driving  a 
well  to  sufficient  depth,  oil  may  be  discover- 
ed, they  do  not  amount  to  a  "discovery."  ; 
MUler  V.  Chrisman,  73  Pac.  1083.  1084,  140  : 
CaL440. 

In  patent  law. 

Webster  says:  "  TWscover'  differs  from 
Invent/  We  'discover*  what  before  existed; 
we  invent'  what  did  not  before  exist"  The 
word  "discovery,"  as  used  in  the  Gonstitn- 
tion  and  patent  laws,  is  synonymous  with 
•invention,"  and  no  discovery  will  entitle  a 
discoverer  to  a  patent  which  does  not 
amount  to  the  contrivance  or  production  of 
something  which  did  not  exist  before.  Const, 
c.  4,  art.  1,  I  8,  cl.  8,  among  the  enumerated 
powers  given  to  Congress,  says:  "To  pro- 
mote the  progress  of  science  and  useful  arts 
by  securing,  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their 
respective  writings  and  discoveries."  There 
It  is  evident  that  the  "discoveries,"  the  use 
of  which  is  to  be  secured,  are  the  discoveries 
of  inventors  only.  The  applicant  must  in- 
vent, contrive,  or  produce  something  that  did 
not  exist  before.  A  man  may  "discover" 
(i.  e.,  may  disclose)  his  invention,  and  for 
that  discovery  or  disclosure  he  will  be  enti- 
tled to  the  exclusive  use  of  his  invention  for 
a  limited  time.  In  re  Kemper  (U.  S.)  14 
Fed.  Gas.  286,  287. 

Invention  or  "discovery"  is  the  require- 
ment which  constitutes  the  foundation  of  the 
right  to  obtain  a  patent,  and  it  is  held  that, 
unless  more  Ingenuity  and  skill  are  required 
in  making  or  applying  the  Improvement  than 
are  possessed  by  an  ordinary  machinist  ac- 
quainted vrith  the  business,  there  is  an  ab- 
sence of  that  degree  of  skill  and  Ingenuity 
which  constitutes  the  essential  element  of 
every  invention.  Dunbar  v.  Meyers,  94  U.  S. 
187,  197,  24  U  Ed.  34. 

The  term  "discovery,"  within  the  mean- 
ing of  Const,  art.  1,  §  8,  cl.  8,  which  confers 
on  Congress  the  power  to  secure  for  limited 
time,  to  authors  and  inventors,  the  exclusive 
right  to  their  respective  writings,  inventions, 
and  discoveries,  does  not  include  a  trade- 
mark. Trade-Mark  Cases,  100  U.  8.  82-93, 
25  L.  Ed.  550. 

SB  jpf  acftxoea 

See  "Bill  of  Discovery.** 

The  right  of  "discovery"  In  courts  of 
equity  arose  from  the  necessity  of  searching 
tbe  conscience  of  the  opposing  party  in  order 


to  ascertain  facts  and  obtain  documents, 
within  his  knowledge  and  control,  which  the 
complainants  could  not  reach  at  law  because 
of  their  inability  to  compel  the  examination 
of  the  defendant  under  oath.  Every  bill  for 
relief  exhibited  in  a  court  of  equity  is  in  ef- 
fect a  bill  of  "discovery,"  because  it  asks  or 
may  ask  from  the  defendant  an  answer  upon 
oath  relative  to  the  matters  which  it  char- 
ges. The  power  to  enforce  such  discovery  is 
one  of  the  original  and  Inherent  powers  of 
a  court  of  chancery.  The  federal  and  state 
statutes  now  in  force  which  enable  the  com- 
plainant to  obtain  such  examination  have 
greatly  diminished  the  need  of  these  dis- 
coveries. Kelley  v.  Boettcher  (U.  S.)  85  Fed. 
56,  67,  29  C.  O.  A.  14. 

"Discovery,"  in  relation  to  evidence,  in- 
cludes only  facts  or  papers  which  the  party 
or  witness  is  compelled  by  subpoena,  inter- 
rogatory, or  other  judicial  process  to  disclose, 
whether  he  will  or  no,  and  is  inapplicable  to 
testimony  voluntarily  given,  or  to  documents 
voluntarily  produced.  Tucker  v.  United 
States,  14  Sup.  Gt  299,  301,  151  U.  S.  164,  38 
L.  Bd.  112. 

DISCOVERT  IN  AID  OF  EXEOUTION. 

"Discovery  in  aid  of  execution"  is  the 
name  of  a  special  statutory  proceeding,  in 
a  court  of  law,  which  was  not  known  to  the 
common  law.  Adler  v.  Turnbull,  30  Atl.  319, 
57  N.  J.  Law  (28  Vroom)  02. 

DISCREDIT. 

"Discredit,"  as  defined  by  Webster, 
means  to  refuse  credence  to;  not  to  accept 
as  true;  to  disbelieve.  Howard  v.  State,  8 
S.  W.  929,  931,  25  Tex.  App.  686. 

"Discredit,"  as  used  in  an  instruction  of 
the  court  to  a  Jury  as  follows:  "If  you  be- 
lieve that  any  witness  has  willfully  testified 
falsely  to  any  material  fact.  It  is  your  duty 
to  discredit  him" — ^means  to  distrust;  that 
is,  to  look  at  with  suspicion.  People  v. 
Clark,  24  Pac  313,  316,  84  Cal.  573. 

DISCRETION. 

See  "Judicial  Discretion";  "Legal  Discre- 
tion"; "Sound  Discretion";  **Sound 
Memory  and  Discretion";  "Abuse  of 
Discretion." 

"Discretion"  implies  knowledge  and  pru- 
dence, and  that  discernment  which  enables 
a  person  to  judge  critically  of  what  Is  cor- 
rect and  proper;  judgment  directed  by  cir- 
cumspection.   Towle  V.  State,  3  Fla.  202,  214. 

"Discretion"  is  defined  as  the  knowledge 
of  what  is  right  and  proper — as  deliberate 
judgment.  Cit^ens'  St  R.  Ck>.  v.  Heath,  62 
N.  E.  107,  111,  29  Ind.  App.  395. 
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In  its  proper  sense,  the  word  ''discre- 
tion" Implies  judgment— soundness  of  judg- 
ment Thus,  we  speak  of  a  "discreet"  man, 
and  of  his  ''discretion";  and  In  this  sense  the 
word  applies  well  enough  to  those  qualities 
of  a  fence  which  are  in  their  nature  unde- 
fined, as  when  the  statute  describes  it  as 
"of  strong  materials,  put  up  in  a  good  and 
substantial  manner,  with  sufficiently  small 
spaces,"  etc.  These  things  were  within  their 
"discretion"  or  sound  judgment,  not  in  their 
mere  option.  McManus  y.  Flnan,  4  Iowa  (4 
Clarke)  288,  280. 

"Discretion,"  when  applied  to  a  court  of 
justice,  means  sound  discretion  guided  by 
law.  It  must  be  governed  by  rule,  not  by 
humor.  It  must  not  be  arbitrary,  vague,  and 
fanciful,  but  legal  and  regular.  Rex  y. 
Wilkes,  4  Burrows,  2527,  2530;  Harris  v. 
Harris  (Va.)  31  Grat  13.  16;  Sea  Isle  City 
Imp.  Co.  v.  Assessors  of  Taxes  of  Borough  of 
Sea  Isle  City,  39  Atl.  1063,  1064,  61  N.  J. 
Law,  476;  Lovinler  v.  Pearce,  70  N.  O.  167, 
171;  Miller  v.  Wallace,  76  Ga.  470,  484,  2 
Am.  St.  Rep.  48;  People  v.  Superior  Court  of 
City  of  New  York  (N.  Y.)  6  Wend.  114,  126; 
Piatt  V.  Munroe  (N.  Y.)  34  Barb.  291,  292; 
Sharp  v.  Greene,  62  Pac.  147,  150,  22  Wash. 
677;  Haupt  v.  Independent  Tel.  Messenger 
Co.,  63  Pac.  1033,  1035,  25  Mont  122;  State 
ex  rel.  Adamson  v.  Lafayette  County  Court, 
41  Mo.  221,  222;  Ex  parte  Mackey,  15  S.  a 
322,  328. 

"Discretion"  is  defined  as  deliberate 
judgment  Stewart  v.  Stewart,  62  N.  E.  1023, 
1024,  28  Ind.  App.  37& 

"Discretion"  is  defined  as  the  discern- 
ment of  what  is  right  and  proper — as  delib- 
erate judgment  Citizens'  St  R.  Co.  v. 
Health,  62  N.  B.  107.  Ill,  29  Ind.  App.  395; 
Stewart  v.  Stewart  62  N.  E.  1023,  1025,  28 
Ind.  App.  378. 

"Discretion"  does  mean  and  can  mean 
nothing  else  but  exercising  the  best  of  the 
court's  judgment  upon  the  occasion  that  calls 
for  it.  Tompkins  v.  Sands  (N.  Y.)  8  Wend. 
462,  468.  24  Am.  Dec.  46;  Rex  v.  Young,  1 
Burrows,  556,  560. 

When  it  is  said  that  something  is  left  to 
the  "discretion"  of  the  judge,  it  signifies  that 
be  ought  to  decide  according  to  the  rules  of 
equity  and  the  nature  of  circumstances. 
Civ.  Code  La.  1900,  art  3556,  subd.  10. 

"Discretion,"  as  applied  to  public  func- 
tionaries, means  the  power  or  right  of  act- 
ing officially,  according  to  what  appears  just 
and  proper  under  the  circumstances.  Rio 
Grande  County  Com'rs  v.  Lewis.  65  Pac.  51, 
28  Colo.  378  (citing  Murray  v.  Buell,  74  Wis. 
H  18.  41  N.  W.  1010). 

"Discretion"  is  defined,  when  applied  to 
public  functionaries,  to  be  a  power  or  right, 


conferred  upon  them  by  law,  of  acting  <^- 
cially  in  certain  circumstances  according  to 
the  dictates  of  their  own  judgment  and  con- 
science, uncontrolled  by  the  judgment  or  con- 
science of  others.  Farrelly  v.  Oole^  56  Pac. 
492,  497,  60  Kan.  356,  44  L.  R  A.  464  (citing 
Judges  of  Oneida  Common  Pleas  v.  People 
[N.  T.]  18  Wend.  79;  State  y.  Hults,  16  & 
W.  940,  942,  106  Mo.  41). 

To  say  that  granting  an  application  rests 
"in  discretion"  does  not  mean  that  it  may 
be  granted  or  refused  at  the  mere  will  or 
pleasure  of  the  judge,  but  that  he  is  to  exer- 
cise a  sound  judicial  judgment,  in  the  interest 
of  justice  and  prudence.  Abbott  v.  L'Hom- 
medieu,  10  W.  Va.  677;  Rose  v.  Brown,  11 
W.  Va.  122.  123. 

"Discretion,  when  vested  In  an  officer, 
does  not  mean  absolute  or  arbitrary  power. 
The  discretion  must  be  exercised  in  a  rea- 
sonable manner,  and  not  maliciously,  wanton- 
ly, and  arbitrarily,  to  the  wrong  and  injury 
of  another.  This  is  held  to  be  the  rule  ap- 
plicable to  public  officers,  who  are  bound 
to  exercise  their  deliberate  judgment  in  the 
discharge  of  their  official  duties,  and  is  ap- 
plicable to  all  inferior  magistrates  and  others 
called  to  the  performance  of  functions,  tn 
their  nature  and  character,  quasi  judicial, 
while  acting  within  their  jurisdiction  and 
the  legal  scope  of  their  powers  as  fixed  by 
law."  Taylor  v.  Robertson,  52  Pac.  1,  8,  16 
Utah,  830. 

Judicial  power,  as  contradistinguished 
from  the  power  of  the  laws,  has  no  existenceL 
Courts  are  the  mere  instruments  of  the  law. 
and  can  will  nothing.  When  they  are  said  to 
exercise  "discretion,"  it  is  a  mere  legal  discre- 
tion; a  discretion  to  be  exercised  in  dis- 
cerning the  course  prescribed  by  law,  and 
when  that  is  discerned  it  is  the  duty  of  the 
court  to  follow  it  Judicial  power  is  never 
exercised  for  the  purpose  of  giving  effect 
to  the  will  of  the  judge;  always  for  the 
purpose  of  giving  effect  to  the  will  of  the 
Legislature,  or,  in  other  words,  to  the  will 
of  the  law.  Osborn  v.  United  States  Bank. 
22  U.  S.  (0  Wheat.)  738.  866,  6  L.  Ed.  204: 
State  V.  Cunningham.  53  N.  W.  35,  53,  83 
Wis.  90,  17  L.  R.  A.  145,  35  Am.  St  Rep.  27. 

"The  most  odious  and  dangerous  of  all 
laws  would  be  those  depending  on  the  dis- 
cretion of  judges."  Lord  Camden,  one  of  the 
greatest  and  purest  of  English  judges,  said 
that:  "The  discretion  of  a  judge  is  the  law 
of  tyrants;  It  is  always  unknown;  it  is  dif- 
ferent in  different  men;  it  is  casual,  and  de- 
pends on  constitution,  temper,  and  passion. 
At  best  it  is  often  caprice.  In  the  worst  it 
is  every  vice,  folly,  and  passion  to  which 
human  nature  can  be  liable."  State  v.  Gum- 
mings.  36  Mo.  263,  27a 

It  is  said:  "The  discretion  of  a  judge 
is  the  law  of  tyrants;  it  is  always  unknown; 
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it  is  different  In  different  men;  It  is  casual, 
and  depends  upon  constitution  and  passion. 
In  the  best  it  is  often  at  times  capricious; 
in  tbe  worst  it  is  every  vice,  folly,  and  mad- 
ness to  which  human  nature  is  liable."    1 
Bout.  Law  Diet,  vide  "Discretion,"  p.  473. 
This  may  be  to  some  extent  an  extreme  state- 
ment of  the  objection,  but  every  practition- 
er of  experience  well  knows  that  it  is  not 
without   much   truth.     The   writer   of   this 
opinion  has  known  a  popular  judicial  ofiB- 
oer  grow  quite  angry  with  a  suitor  in  his 
court,  and  threaten  him  with  imprisonment, 
(or  no  ostensible  reason  save  the  fact  that 
he  wore   an  overcoat   made  of  wolfskins. 
Moreover,   It  cannot  safely   be  denied  that 
mere  judicial  discretion  is  sometimes  very 
much   interfered  with  by  prejudice,  which 
may  be  swayed  and  controlled  by  the  merest 
trifles,  such  as  the  toothache,  the  rheuma- 
tism, the  gout,  or  a  fit  of  indigestion,  or  even 
through  the  very  means  by  which  indigestion 
is  frequently  sought  to  be  avoided.     In  fur- 
ther illustration  of  what  judicial  discretion 
ought  to  be,  but  not  infrequently  is  not,  I 
add  an  extract  from  an  opinion,  in  a  case 
of  national  importance,  by  one  of  our  coun- 
try's greatest  men,  and  ablest  and  purest 
judges.    Chief  Justice  Marshall  says:  "Courts 
are  mere  Instruments  of  the  law,  and  can 
will  nothing.    When  they  are  said  to  exer- 
cise a  discretion,  it  is  a  mere  legal  discre- 
tion; a  discretion  to  be  exercised  in  discern- 
ing the  course  prescribed  by  law,  and  when 
that  is  discerned  it  is  the  duty  of  the  court 
to  follow  it.     Judicial  power  is  never  ex- 
ercised for  jthe  purpose  of  giving  effect  to 
the  will  of  the  judge;  always  for  the  pur- 
pose of  giving  effect  to  the  will  of  the  Leg- 
islatore,  or,  in  other  words,  to  the  will  of  the 
law."   Osbom  v.  United  States  Bank,  22  U.  S. 
(9  Wheat)  738,  866,  6  L.  Ed.  204.    Whatever 
may   have   been    the    construction    of    this 
Important  statute  heretofore,  it  is  now  evi- 
dently unwise  longer  to  keep  so  Indispensable 
a  right  as  that  of  a  fair  and  Impartial  trial 
in  a  criminal  case  under  the  uncertain  securi- 
ty of  a  power  so  uncontrollable  and  liable 
to  error  as  mere  judicial  discretion — a  power 
that  may  possibly  be  misdirected  by  a  fit  of 
temporary  sickness,  an  extra  mint  julep,  or 
the  smell  or  looks  of  a  peculiar  overcoat,  or 
things  more  trivial  than  these,  which  may 
imperil  the  due  course  of  justice  in  the  ad- 
ministration of  the  law.    Ex  parte  Chase,  43 
Ala.  303,  310. 

There  are  different  kinds  of  discretion 
that  may  be  exercised  by  the  trial  court 
There  is  the  discretion  in  the  sense  of  the 
exclusive  right  to  decide  as  that  court 
pleases^  which  will  not  be  revised  by  the 
appellate  tribunal.  There  is  a  discretion  in 
the  decision  of  what  is  just  and  proper  un- 
der the  drcmnstances.  The  latter  kind  of 
discretion  will  not  be  reviewed  unless  there 
b  an  abuse  of  it;  that  is,  unless  it  appears 


that  it  was  exercised  on  grounds  or  for  res 
sons  clearly  untenable,  or  to  an  extent  clear- 
ly unreasonable.  That  would  be  its  abuse. 
In  all  cases  courts  must  exercise  a  discre- 
tion in  the  sense  of  being  discreet,  circum- 
spect prudent,  and  exercising  cautious  judg- 
ment Murray  v.  Buell,  41  N.  W.  1010,  1012, 
74  Wis.  14. 

The  use  of  the  word  "discretion,"  in 
an  instruction  authorizing  a  jury  to  exer- 
cise their  discretion,  was  held  to  be  erroneous, 
as  being  calculated  to  convey  the  impres- 
sion that  the  jury  were  not  confined  to  the 
facts,  but  were  at  liberty  to  exercise  a  dis- 
cretion independent  of  the  evidence;  the 
court  saying  that,  if  the  word  "judgment" 
had  been  substituted  for  "discretion,*'  the 
charge  might  have  been  unobjectionable. 
Seaboard  Mfg.  Co.  v.  Woodson,  11  South. 
733,  736,  08  Ala.  378. 

The  word  "discretion,**  in  a  statute  au- 
thorizing an  appeal  from  an  order  of  a  mu- 
nicipal court  and  providing  that  it  shall  be 
in  the  discretion  of  such  court  after  hear- 
ing and  considering  said  application,  to 
allow  such  order  or  deny  the  same,  means 
that  the  whole  matter  is  to  be  submitted  to 
the  sound  judgment  of  the  court,  to  be 
exercised  according  to  the  rules  of  law. 
Lent  V.  Tlhson,  14  Pac.  71,  77,  72  Cal.  404; 
Lent  V.  Tillson  (U.  S.)  11  Sup.  Ot  825,  830, 
140  U.  S.  316,  35  L.  Ed.  419. 

The  term  "discretion,"  in  a  statute  al- 
lowing the  county  commissioners  to  make 
allowance  at  their  discretion,  means  accord- 
ing to  law,  at  their  discretion.  Scott  v. 
City  of  La  Porte  (Ind.)  68  N.  E.  278,  281. 

The  word  "discretion,"  in  an  act  author- 
izing the  removal  of  certain  officers  for  cause, 
means  a  discretion  to  be  exercised  after  a 
hearing  for  cause,  as  provided  in  the  act. 
The  mere  fact  that  In  the  opinion  of  the 
council  an  officer  has  been  guilty  of  miscon- 
duct in  office,  or  that  good  cause  for  his  re- 
moval exists,  will  not  justify  the  exercise 
of  this  discretion  In  a  summary  manner. 
The  officer  must  be  furnished  with  specific 
charges,  and  then  have  an  opportunity  to 
call  witnesses  in  explanation  of  his  conduct 
or  acts.  People  v.  McAllister,  10  Utah,  357, 
370,  37  Pac.  678,  681. 

Absanee  of  fixed  rale  implied. 

"Discretion"  Implies  that,  in  the  absence 
of  positive  l&w  or  fixed  rule,  the  judge  Is  to 
decide  by  his  view  of  expediency,  or  of  the 
demands  of  equity  and  justice.  Goodwin  v. 
Prime,  42  Ati.  785,  787,  02  Me.  355  (citing 
State  V.  Wood,  23  N.  J.  Law  [3  Zab.]  560). 

Within  the  rule  that  a  master  of  a  ves- 
sel must  act  in  good  faith  and  exercise  his 
best  discretion  for  the  benefit  of  all  con- 
cerned, the  term  "discretion*'  implies  the  ab> 
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sence  of  a  hard  and  fast  rule,  for  the  estab- 
lisbmeDt  of  a  clearly  defined  rule  of  action 
would  be  the  end  of  discretion.  And  yet 
"discretion"  should  not  be  a  word  for  arbi- 
trary will  or  inconsiderate  action.  "Discre- 
tion** means  the  equitable  decision  of  what 
Is  just  and  proper  under  the  circumstances; 
it  means  the  liberty  or  power  of  acting,  with- 
out other  control,  in  one's  own  judgment. 
The  Styria  v.  Munroe,  22  Sup.  Ct  731,  734, 
186  U.  S.  1,  46  L.  Ed.  1027. 

The  term  "discretion"  Implies  the  ab- 
sence of  a  hard  and  fast  rule,  and  the  es- 
tablishment of  a  clearly-defined  rule  would 
be  the  end  of  discretion;  but  the  term  is  not 
a  word  for  arbitrary  will  and  unstable  ca- 
price. Judicial  discretion  should  not  be,  as 
Lord  CJoke  pronounced  It,  "a  crooked  cord," 
but  rather,  as  Lord  Mansfield  defined  it,  "ex- 
ercising the  best  of  their  judgment  upon  the 
occasion  that  calls  for  it."  Norris  v.  Clink- 
scales,  25  S.  B.  797,  801,  47  S.  C.  488. 

Whenever  a  clear  and  well-defined  rule 
has  been  adopted,  not  depending  upon  cir- 
cumstances, the  court  has  parted  with  its 
discretion  as  a  rule  of  judgment  Discre- 
tion may  be,  and  is  to  a  very  great  extent, 
regulated  by  usage,  or  by  principles  which 
courts  have  learned  by  experience,  when  ap- 
plied to  the  great  majority  of  cases,  will 
best  promote  the  ends  of  justice;  but  it  Is 
still  left  to  the  court  to  determine  whether 
a  .case  Is  exactly  alike  in  every  color,  cir- 
cumstance, and  feature  to  those  upon  which 
the  usage  or  principle  is  founded,  or  in 
which  it  has  been  applied.  State  v.  Hultz, 
16  S.  W.  940,  942,  106  Mo.  41. 

As  avthorisins  submiMioii  to  arbitra- 
tion. 

"Discretion,"  as  used  in  a  vote  author- 
ising the  selectmen  of  a  town  to  settle  a 
claim  against  It  at  their  discretion,  should 
be  construed  to  authorize  the  selectmen  to 
submit  the  claim  to  arbitration.  Campbell 
V.  Inhabitants  of  Upton,  118  Mass.  67,  70. 

As  impartial  discretion* 

The  term  "discretion,"  in  Hill's  Ann. 
LAWS,  f  102,  providing  that  the  court  ren- 
dering a  judgment  may  in  its  discretion  re- 
lieve a  party  from  the  judgment,  means  an 
impartial  discretion,  guided  and  controlled 
in  its  exercise  by  fixed  legal  principles;  a 
legal  discretion,,  to  be  exercised  In  conform- 
ity with  the  spirit  of  the  law,  and  in  a  man- 
ner to  subserve  and  not  to  defeat  the  ends 
of  substantial  justice;  and  for  a  manifest 
abuse  thereof  it  Is  reviewable  by  an  appel- 
late jurisdiction.  Thompson  v.  Connell,  48 
Pac.  467,  468,  31  Or.  231,  65  Am.  SL  Rep. 
818. 

As  Judicial  discretion* 

The  term  "discretion,"  In  the  rule  that 
the  granting  or  refusing  to  grant  a  tem- 


porary Injunction  is  within  the  discretion  of 
the  court,  means  a  sound  judicial  discretion. 
When  it  appears,  from  the  nature  of  the  case 
and  all  the  facts,  that  a  party  is  not  entitled 
to  an  injunction,  the  granting  thereof  is 
error,  because  unauthorized.  The  granting 
of  an  injunction  is  not  in  such  cases  a  mat- 
ter of  discretion.  Shilling  t.  Beagan,  48  Pac. 
1109,  1110,  19  Mont  608. 

As  legal  discretion* 

"Discretion,"  as  used  In  an  agreement 
by  one  to  whom  property  had  been  conveyed 
in  satisfaction  of  a  debt,  by  which  he  agreed 
to  pay  certain  demands  against  the  trans- 
ferror of  the  goods,  and  dispose  of  such 
goods  to  the  best  advantage  in  his  discre- 
tion, and  pay  the  balance  to  the  other  boDa 
fide  creditors  of  the  transferror,  means  a 
legal  discretion;  that  is,  a  discretion  to  be 
exercised  within  the  limits  which  the  law 
fixes  in  such  cases.  It  must  be  held  to 
apply  to  the  mode  of  sale,  as  to  whether  it 
shall  be  public  or  private,  by  the  quantity 
or  single  article,  and  the  various  other  de- 
tails of  such  transaction,  and  does  not  neces- 
sarily imply  an  authority  to  sell  on  credit 
Norton  v.  Kearney,  10  Wis.  443,  450. 

The  "discretion"  •  vested  by  the  Legis- 
lature in  the  dty  council  of  Salt  Lake  City 
by  Gomp.  Laws  1888,  f  1755,  subd.  40,  to 
license,  regulate,  and  tax  the  sale  of  intoxi- 
cating liquors,  is  not  an  arbitrary  power,  to 
be  exercised  as  the  caprice  or  prejudice  of 
that  body  may  dictate,  but  a  legal  discre- 
tion, whereby  the  council  is  to  determine 
whether  or  not  the  applicant  has  substan- 
tially complied  with  the  provisions  of  law. 
The  common  council  of  a  city  must  be  gov- 
erned by  the  same  rules  of  law  in  their  ac- 
tion upon  the  granting  of  these  licenses  as 
other  bodies  who  are  called  upon  by  the 
statute  to  pass  upon  the  qualifications  of 
others  to  engage  in  any  business  or  calling 
requiring  special  conditions  preliminary  to 
its  exercise,  and  they  are  bound  in  all  cases 
to  act  fairly,  and  to  treat  each  application 
upon  its  own  merits  Impartially;  and  the 
mere  fact  that  there  is  one  saloon  in  the 
neighborhood  already  licensed,  and  the  conn- 
cU  think  this  sufficient  for  the  needs  of  the 
neighborhood,  does  not  give  them  the  right 
to  deny  an  application  for  another  license. 
The  council  did  not  decide  that  the  place  or 
neighborhood  was  improper  wherein  to  carry 
on  the  traffic,  nor  that  the  relator  was  dis- 
qualified in  any  manner,  but  merely  said,  in 
effect,  that  in  that  neighborhood  one  man 
may  engage  in  the  business,  but  another 
may  not.  This  is  not  a  question  of  pro- 
hibiting the  traffic  In  that  locality,  but  of 
prohibiting  a  particular  individual  against 
whom  no  disqualification  is  alleged,  and  who 
has  complied  with  law,  ftom  engaging  in 
the  business,  and  at  the  same  time  permit- 
ting another,  under  no  worse  legal  ch-cum- 
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stances,  to  do  so.  This  cannot  be  within 
tbe  discretionary  powers  of  the  council. 
Perry  v.  Salt  Lake  City  Council,  25  Pac  008, 
1000,  7  Utah,  143,  11  L.  R.  A.  446. 

Where  anything  is  left  to  any  penon  to 
be  done  according  to  his  "discretion,"  the 
law  Intends  It  must  be  done  with  a  sound 
discretion  and  according  to  law.  Schlau- 
decker  v.  Marshall,  72  Pa.  (22  P.  P.  Smith) 
200,  206  (citing  TOmlins,  Law  Diet). 

As  ntbjeot  to  eontrol  of  eonrt. 

A  will  creating  a  trust  the  management 
of  which  was  left  in  the  "discretion"  of  the 
executors  or  trustees,  did  not  confer  an  au- 
thority not  subject  to  the  control  of  the  court 
Holcomb  T.  Holcomb's  Bx*r8^  11  N.  J.  Bq. 
(3  Stockt)  281,  200. 

DI80BETI0NART  POWEB. 

"A  power  Is  discretionary  when  It  is  not 
imperative,  or,  if  imperative,  when  the  time 
or  manner  or  extent  of  Its  execution  is  left 
to  the  discretion  of  the  donee.  Generally 
the  courts  will  not  compel  the  execution  of 
discretionary  powers,  nor  review  the  discre- 
tion, when  exercised  in  good  faith."  Gos- 
son  V.  Ladd,  77  Ala.  223,  232. 

A  "discretionary  power"  involves  an 
alternative  power;  that  is,  a  power  to  do  or 
refrain  from  doing  a  certain  thing.  Ben- 
nett V.  Norton,  32  Atl.  1112,  1116,  171  Pa. 
221. 

The  terms  "discretionary  power"  and 
"judicial  power**  are  often  used  Interchange- 
ably; but  there  are  many  acts  requiring  the 
exercise  of  judgment  which  may  fairly  be 
considered  of  a  judicial  nature,  and  yet  do 
not  in  any  proper  sense  come  within  the 
Judicial  power  as  applicable  to  the  courts. 
The  phrase  "judicial  power"  is  commonly 
employed  to  designate  that  department  of 
government  which  it  was  intended  should 
interpret  and  administer  the  laws  and  de- 
cide private  disputes  between  and  concern- 
ing persons.  By  the  "Judicial  power"  of 
conrts  is  generally  understood  the  power  to 
hear  and  determine  controversies  between 
adverse  parties  and  questions  In  litigation. 
State  V.  Le  Clair,  30  Atl.  7,  9,  86  Me.  522. 

DISGRETIOHABT  TRUST. 

A  "discretionary  trust"  is  when,  by  the 
terms  of  the  trust,  no  direction  Is  given  as 
to  the  manner  in  which  the  trust  fund  shall 
be  hivested  until  the  time  arrives  at  which  it 
Is  to  be  appropriated  in  satisfaction  of  the 
trust  Deaderick  v.  Cantrell,  18  Tenn.  (10 
^erg.)  263,  269,  81  Am.  Dec.  576. 


fact,  without  other  qualification  or  exception, 
of  cliarging  a  greater  rate  to  the  one  person 
than  to  the  other  or  others.  Houston  &  T. 
O.  Ry.  Co.  Y.  Rust,  68  Tex.  08,  107. 

"Discrimination,"  as  used  In  Interstate 
Commerce  Act  f  3,  cl.  2,  relating  to  the 
discrimination  between  connecting  carriers, 
does  not  apply  to  that  which  arises  from  a 
refusal  to  permit  the  forwarding  company 
to  perform  an  act  which  involves  tbe  use 
of  the  track  or  terminal  facilities  of  the 
receiving  company.  Little  Rock  ft  M.  R. 
Ck>.  V.  St  Louis,  L  M.  &  8.  Ry.  Co.  (17.  S.) 
59  Fed.  400.  402. 

Rev.  St  art.  4674,  subd.  2,  declares  that 
every  railroad  company  falling  or  refusing 
to  receive  or  transport  the  tonnage  and  cars 
of  any  connecting  line  without  delay  or  dis- 
crimination, as  prescribed  by  the  regulations 
of  the  railroad  commiasion,  shall  be  deemed 
guilty  of  unjust  discrimination;  and  article 
!  4575  imposes  a  penalty  on  any  company 
I  guilty  of  discrimination.  Held,  that  the 
terms  "delay"  and  "discrimination"  were  to 
be  used  as  convertible,  and  that  "delay"  was 
"discrimination,"  within  the  terms  of  the 
statute;  and  hence,  delay  in  a  shipment  hav- 
ing been  admitted,  It  was  proper  to  direct 
a  verdict  for  plaintiff.  Gulf,  C.  ft  S.  F.  Ry. 
Co.  V.  Lone  Star  Salt  Co.,  63  8.  W.  1025, 
1026,  26  Tex.  Civ.  App.  531. 

The  expression  "discrimination  in 
freights,"  as  used  in  Acts  1874-75,  c.  240.  en- 
titled "An  act  to  prevent  discrimination  in 
freight  tariffs  by  railroad  companies  operat- 
ing in  the  state,"  is  a  term  well  understood 
in  the  nomenclature  of  transportation  over 
railroads.  "It  may  have  a  wider  significa- 
tion, but  for  the  present  purpose  it  implies, 
to  charge  shippers  of  freight  as  compensa- 
tion for  carrying  the  same  over  railroads 
unequal  sums  of  money  for  the  same  quantity 
of  freight  for  equal  distances;  more  for  a 
shorter  than  a  longer  distance,  more  in  pro- 
portion to  distance  for  a  shorter  than  a  long- 
er distance;  more  for  freight  called  'local 
freights,*  than  those  designated  otherwise; 
more  for  the  former  in  proportion  to  distance 
such  freights  may  be  carried  than  the  latter." 
Hines  v.  Wilmington  &  W.  R.  Co.,  95  N.  C. 
434,  446,  60  Am.  Rep.  260. 


DISCUSS. 

The  word  ••discussed,**  within  the  rule 
that  assignments  of  error  which  are  not  dis- 
cussed will  not  be  considered  on  appeal, 
does  not  include  a  mere  reference  by  coun- 
sel in  his  brief  to  the  grounds  of  objection 
stated  in  the  trial  court  and  Insisting  that 
the  objection  there  made  should  have  been 
sustained.  Baldwin  v.  Threlkeld,  84  N.  B. 
861,  853,  8  Ind.  App.  812. 

"Discrimination,"   as   applied    to   rates  The  phrase  "discussing  the  propriety  of 

charged  for  freighi  consists  of  the  single  |  finding  a  bill  of  indictment"  in  Code  Oiv. 
SWoe.  &P.— 7 
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Froc.  art  894,  proyldlng  that  the  state's 
attorney  may  come  before  the  grand  Jury 
at  any  time  except  when  they  are  discussing 
the  propriety  of  finding  a  bill  of  Indictment, 
is  equivalent  to  the  phrase  "deliberating  up- 
on the  accusation  against  the  defendant" 
in  article  523,  providing  that  an  indictment 
may  be  set  aside  for  the  presence  of  any 
person,  not  authorized  by  law,  when  the 
grand  Jury  were  deliberating  upon  the  ac- 
cusation against  the  defendant.  Stuart  v. 
State,  S4  S.  W.  118,  35  Tex.  Cr.  R.  440. 

DISEASE. 

See  "Bad  Disease";    "Heart  Disease"; 
"Infectious  Diseases." 

The  term  "disease,"  In  an  insurance  ap- 
plication that  insured  is  free  from  disease, 
can  hardly  be  said  to  characterize  an  ailment 
which  produces  no  disorder,  and  of  the  pres- 
ence of  which  the  person  affected  is  uncon- 
scious. Continental  Life  Ins.  Ck>.  t.  Yung, 
15  N.  E.  220,  222,  113  Ind.  159,  8  Am.  St 
Rep.  630. 

The  word  "disease"  may  include,  and  is 
often  used  to  designate,  ailments  more  or 
less  trivial.  The  false  answer  by  an  appli- 
cant for  Insurance,  to  a  question  constitut- 
ing a  warranty,  as  to  whether  he  ever  had 
any  of  certain  enumerated  diseases  and  ail- 
ments, will  constitute  a  breach  of  the  con- 
tract, though  such  disease  or  ailment  Is  not 
material  to  the  risk,  unless  the  same  was 
not  Inherent,  but  temporary,  and  due  to  ex- 
traordinary and  exceptional  outside  causes, 
such  as  excessive  work  or  heat  Mutual 
Life  Ins.  Co.  v.  Simpson,  31  S.  W.  501,  502, 
88  Tex.  833.  28  L.  a.  A.  765.  53  Am.  St  Rep. 
767. 

As  aooident* 

See  "Accident— Accidental.** 

Cold. 

In  an  application  for  reinstatement  of 
«n  insurance  policy  which  stated  that  the 
Insured  had  not  since  the  policy  was  Issued 
been  "sick  or  afhicted  with  any  disease." 
a  cold  will  not  be  included,  and.  In  the  ab- 
sence of  proof  that  the  cold  referred  to  pro- 
duced disease  or  sickness,  the  words  cannot 
be  construed  as  meaning  absolute  freedom 
from  any  bodily  ills,  but  rather  freedom 
from  such  ills  as  would  ordinarily  be  called 
"disease"  or  "sickness."  Metropolitan  life 
Ins.  Co.  v.  McTague,  9  Atl.  766,  768.  49  N. 
J.  Law  (20  Vroom)  587,  60  Am.  Rep.  661. 

Fainting  spelL 

In  a  broad  generic  sense,  any  temporary 
trouble  by  reason  of  which  a  man  loses  con- 
sciousness Is  a  "disease."  It  Is  a  condition 
of  the  body  not  normal,  and  produced  by  the 
imperfect  working  of  some  function;  but  as 


the  Imperfect  working  is  not  permanent,  and 
the  body  returns  at  once  or  In  a  short  period 
of  time  to  Its  normal  condition.  It  does  not 
rise  to  the  dignity  of  a  "disease."  A  faint- 
ing spell  produced  by  Indigestion  or  a  lack 
of  proper  food  for  a  number  of  hours,  or 
from  any  other  cause  which  would  not  In- 
dicate any  disease  in  the  body,  but  would 
show  a  mere  temporary  disturbance  or  en- 
feeblement  would  not  come  within  the 
meaning  of  the  words  "disease  and  bodily 
Infirmity,"  as  used  In  an  Insurance  policy 
providing  that  the  risk  shall  not  extend  to 
death  caused  by  disease  and  bodily  infirmity 
Manufacturers*  Accident  Indemnity  Co.  v. 
Dorgan  (U.  S.)  58  Fed.  945,  955,  7  O.  a  A. 
581,  22  L.  R.  A.  620. 

Headaoht 

A  headache  which  is  produced  tempo- 
rarily by  overwork,  and  leaves  no  permanent 
effect  upon  the  constitution,  is  not  in  the 
sense  of  an  application  for  insurance,  a  "dis- 
ease." Mutual  Life  Ins.  Co.  v.  Simpson 
(Tex.)  28  S.  W.  837,  838. 

Insanity. 

"Disease,"  when  used  without  restrict- 
ive words,  Includes  "diseases  of  the  mind  as 
well  as  of  the  body,"  so  that  a  clause  in  a 
life  policy  providing  that  the  policy  shall  be 
avoided  by  suicide,  unless  the  same  is  the 
direct  result  of  disease,  does  not  render  the 
policy  void  upon  self-destruction  as  the  re- 
sult of  Insanity.  Connecticut  Mut  Life  Ins. 
Co.  V.  Akens,  14  Sup.  Ct  155.  157,  150  U.  S. 
468,  37  L.  Ed.  1148. 

As  used  in  an  accident  policy  providing 
that  the  insurer  shall  not  be  liable  for  death 
or  disability  which  may  have  been  caused 
wholly  or  in  part  by  bodily  infirmities  or 
disease,  "disease"  does  not  Include  a  self- 
inflicted  injury  or  death  during  the  insanity 
of  the  insured.  Accident  Ins.  Co.  v.  Cran- 
dal,  7  Sup.  Ct  685,  687,  120  U.  S.  527,  30 
L.  Ed.  740. 

Kidney  tronble. 

An  answer  in  the  proofs  of  death  that 
the  Injured  had  had  kidney  trouble  is  not 
Inconsistent  with  an  answer  in  an  applica-  j 
tlon  that  he  never  had  "disease  of  the  kid- 
neys," since  there  might  have  been  kidney 
trouble  from  accident,  or  from  some  other 
temporary  cause,  such  as  to  produce  sick- 
ness, when  it  could  not  properly  be  said  that  , 
there  was  disease  of  those  organs.  HogaD 
V.  Metropolitan  Ins.  Co.,  41  N.  E.  663,  66i 
164  Mass.  448. 

Malignant  pnstnle. 

"Disease,"  as  used  in  a  policy  of  acci- 
dent Insurance  providing  that  the  benefits 
thereof  should  not  extend  to  any  death  or 
disability  which  might  be  caused  wholly  or 
in  part  by  bodily  infirmities  or  disease  ex- 


DISEASB 


2101 


DISFIGURE 


istins  pilor  or  subsequent  to  the  date  of 
the  policy,  should  be  construed  to  include 
a  malignant  pustule,  caused  by  the  infliction 
upon  the  body  of  putrid  animal  matter  con- 
taining poisonous  bacillus  anthrax,  which  re^ 
suits  from  touching  or  handling  vermin  com- 
iDg  from  the  hide  or  hair  or  wool  of  animals 
suffering  from  this  disease,  from  their  flesh 
sometinies,  or  from  the  feathers  of  birds 
that  have  been  feeding  upon  this  peculiar 
kind  of  carrion,  and  then  bringing  the  mat- 
ter in  contact  with  the  skin  or  thin  mucous 
membrane,  or  it  may  be  transported  by  in- 
sects, flies,  or  mosquitoes.  It  has  been  call- 
ed "wool  sorter's  disease,"  because  it  hap- 
pens among  people  who  handle  wools  and 
hides,  such  as  tanners,  butchers,  and  herds- 
men, and  those  people  that  are  engaged  in 
business  where  they  are  brought  in  contact 
with  that  sort  of  thing,  and  there  have  been 
epidemics  of  it.  Bacon  v.  United  States 
Mut  Ace.  Ass*n,  25  N.  B.  399,  123  N.  T.  304, 
9  L.  R.  A.  617,  20  Am.  St  Rep.  748. 

Sunstroka. 

In  a  policy  of  Insurance  against  inju- 
ries sustained  through  external,  violent  and 
accidental  means,  and  excepting  disease  or 
bodily  Infirmity,  "disease"  should  be  con- 
strued to  include  sunstroke  or  heat  prostra- 
tion, which  is  a  disease  of  the  brain.  "Sun- 
stroke" is  a  term  applied  to  the  effects  on 
the  central  nervous  system,  and  through  it 
on  other  organs  of  the  body,  by  exposure  to 
tbe  sun  or  to  overheated  air.  Dozler  v.  Fi- 
delity ft  Casualty  Ck).  of  New  York  (U.  8.) 
46  Fed.  446,  447,  13  L.  R.  A.  114. 

Temporary, ailment   or   disorder* 

A  temporary  ailment  from  which  a  per- 
son recovers  cannot  be  considered  a  "dis- 
ease" within  the  meaning  of  a  life  insur- 
ance policy.  CJorbett  v.  Metropolitan  Life 
Ins.  Co.,  55  N.  Y.  a  775,  780,  37  App.  Div. 
152  (citing  Cushman  v.  United  States  Life 
Ins,  Co.,  70  N.  Y.  72). 

In  an  application  for  a  life  policy  stat- 
ing that  insured  had  no  disease,  the  term 
"disease^*  does  not  include  any  slight  ill  in 
no  way  seriously  affecting,  the  applicant's 
health  or  interfering  with  his  usual  avoca- 
tions; but  a  temporary  ailment  in  the  nature 
of  a  headache  or  a  cold  may  be  of  such  a 
serious  nature  that  it  is  a  sickness,  within 
the  meaning  of  such  a  representation.  Man- 
hattan Life  Ins.  Co.  v.  Francisco,  84  U.  S. 
(17  Wall.)  672,  680,  21  L.  Ed.  698. 

The  words  "disease  or  bodily  infirmity," 
at  nsed  in  a  provision  in  an  accident  policy 
exempting  insured  from  liability  for  injuries 
caused  thereby,  mean  practically  the  same 
tMng,  and  only  include  an  ailment  or  dis- 
order of  a  somewhat  established  or  settled 
character,  and  merely  a  temporary  disorder 
ailBing  from  sudden  and  unexpected  derange- 
ment of  the  system*  though  it  produces  un- 


consciousness. Meyer  v.  Fidelity  &  Casual- 
ty Co.,  65  N.  W.  328,  06  Iowa,  378,  59  AA. 
St  Rep.  374. 

The  term  "disease,"  in  an  application  for 
a  life  policy  containing  representations  a^ 
to  the  freedom  of  insured  from  disease,  does 
not  include  any  temporary  ailment,  unless 
it  be  such  as  to  indicate  a  vice  in  the  con- 
stitution, or  so  serious  as  to  have  some  bear- 
ing, at  least,  on  the  general  health  and  con- 
ditions of  life,  or  such  as,  according  to  com- 
mon understanding,  would  be  called  a  "dis- 
ease." Rand  v.  Provident  Sav.  Life  Assur. 
Soc,  37  S.  W.  7,  S,  97  Tenn.  291. 

"Disease,"  as  used  in  a  life  insurance 
policy  providing  that  the  insurance  did  not 
cover  injuries  resulting  from  any  disease 
or  bodily  infirmity,  is  practically  synonymops 
with  "Infirmity,"  and  will  not  be  held  to  refer 
to  a  slight  or  temporary  disorder.  Meyer  v. 
Fidelity  ft  Casualty  Co.,  65  N.  W.  328.  330, 
96  Iowa,  378,  59  Am.  St  Rep.  374  (citing 
Northwestern  Mut  Life  Ins.  Co.  v.  Heiman^ 
93  Ind.  24;  Metropolitan  Life  Ins.  Co.  v.  Me^ 
Tague,  49  N.  J.  Law  [20  Vroom]  587,  9  Atl. 
766,  60  Am.  Rep.  661;  Pudritzky  v.  Supreme 
Lodge,  Knights  of  Honor,  76  Mich.  428.  43  N. 
W.  373;  Brown  v.  Metropolitan  Life  Ins.  Co., 
65  Mich.  306,  32  N.  W.  610,  8  Am.  St  Rep. 
894;  Mutual  Benefit  Life  Ins.  Co.  v.  Daviess' 
Ex'r,  87  Ky.  541,  9  S.  W.  812). 

Wounds  or  injuries. 

The  representation,  in  an  application  for 
life  insurance,  that  the  insured  had  not  been 
subject  to  or  had  any  "disorders  or  diseases," 
such  as  open  sores,  lumps,  or  swellings  of 
any  kind,  should  be  construed  to  mean  only 
such  as  result  by  defective  action  of  some 
function,  and  which  were  to  some  extent  per- 
manent or  continuous,  and  of  such  nature 
as  would  be  of  reasonable  significance  for 
the  purpose  of  the  inquiry,  and  not  from 
wounds  or  injuries.  Home  Mut.  Life  Ass'n 
T.  Gillespie,  1  Ati.  340,  343,  110  Pa.  84. 

DISFIGURE. 

"Disfigure,"  as  used  In  Code,  {  2678, 
making  it  criminal  to  maliciously  kill,  maim, 
or  disfigure  any  horse,  cattle,  etc.,  includes 
injuries  which  are  not  of  a  permanent  char- 
acter. "It  embraces  any  injury,  however 
slight,  which  is  made  with  malice  toward 
the  owner,  and  which  is  of  a  character  to 
lessen  the  value  of  the  animal."  State  ▼. 
Harris,  11  Iowa,  414,  415. 

Within  a  statute  punishing  the  mutila- 
tion or  disfigurement  of  an  animal  the  shav- 
ing off  of  all  the  hair  from  the  mane  and 
tail  of  a  horse  would  be  sufficiently  describ- 
ed by  the  word  "disfigure."  It  is  tiie  very 
term  which  would  be  used,  and  maliciously 
to  impair  the  use  and  value  of  a  horse  by 
injuring   his   appearance   and    marring   his 
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beauty  in  removing  of  those  parts  alike  or- 
namental and  naeful,  falls  entirely  within 
the  mischief  which  the  act  seeks  to  prevent 
Boyd  y.  State^  21  Tenn«  (2  Humph.)  89,  iO. 


DISFRANCHISEMENT. 

DistlD^ahed  from  amotion,  see 
tlon." 


*Amo- 


Disfranchisement  destroys  or  takes  away 
cne  franchise  or  right  of  being  a  member  of 
a  corporation.  Richards  v.  Clarksburg,  4  B. 
B.  774,  778,  80  W.  Va.  401. 

The  disfranchisement  of  a  member  of  a 
corporation  is  an  expulsion  of  the  member 
and  the  taking  away  of  his  franchise,  which 
cannot  be  done  unless  the  power  is  given  by 
the  charter  creating  the  corporation,  or  the 
member  has  been  guilty  of  a  crime,  the  con- 
viction of  which  would  work  a  forfeiture 
of  all  civil  rights,  or  has  committed  acts 
which  tend  to  the  destruction  of  the  corpora- 
tion, such  as  the  defacing  of  its  charter,  the 
alteration  of  its  records,  or  other  acts  tend- 
ing to  impair  or  destroy  its  title  to  its  rights 
or  privileges.  White  v.  Brownell  (N.  Y.)  4 
Abb.  Prac.  (N.  8.)  162,  192. 

DISGRACE. 

Disgrace  Is  a  sense  of  shame  or  re- 
proach; that  which  dishonors;  a  state  of 
ignominy,  dishonor,  or  shame.  And  this  is 
the  gravamen  of  an  aggravated  assault, 
which  is  defined  as  an  assault  which  inflicts 
disgrace.  Slawson  v.  State,  45  8.  W.  575, 
89  Tex.  Cr.  B.  176,  78  Am.  St  Bep.  914. 

DISGUISE. 

"In  disguise"  is  an  expression  import- 
ing a  meaning  totally  different  from  the 
phrase  **in  ambush/'  or  the  word  **conceaI- 
ed."  The  word  "disguised,"  when  employed 
as  a  noun,  means  a  counterfeit  habit;  a 
dress  Intended  to  conceal  the  person  who 
wears  it  So  it  is  held  that,  where  the  evi- 
dence showed  that  a  murder  was  committed 
by  one  in  ambush  or  concealed  in  bushes, 
a  charge  relative  to  the  commission  of  the 
crime  by  a  person  In  disguise  was  unsupport- 
ed by  the  evidence.  The  attempt,  says  the 
court,  to  construe  the  mere  position  of  a  per- 
son in  ambush  or  concealed  In  the  bushes 
as  synonymous  with,  or  sl miliar  to,  the  mere 
dress  or  mask  of  a  person  in  disguise,  would 
be  a  wanton  outrage  upon  good  sense  and 
logic.  A  person  in  disguise  is  one  who  is 
visible  to  the  eye,  but  who  cannot  be  identi- 
fied because  of  the  dress  or  mask  which  he 
wear&  A  person  in  ambush  or  who  is  con- 
cealed is  one  not  visible  to  the  eye,  and  may 
not  be  in  disguise.  "Disguise^  has  reference 
s^ely  to  the  dress  or  mask  assumed  by 
which  the  party  cannot  be  recognized  when 


near.  ** Ambush"  and  "concealment*  have 
reference  alone  to  the  position  in  which  the 
person  hides  himself.  Dale  Ckrantj  t.  Gunt- 
er,  46  Ala.  118,  128. 

DISHERISON. 

Waste  is  the  ''disherison*'  of  the  remain- 
derman or  reversioner.  **Disherison'*  is  de- 
fined to  be  disinheriting,  depriving,  or  put- 
ting out  of  an  inheritance  (Burrill,  Law 
Diet),  and  the  old  writ  of  waste  called  upon 
the  tenant  to  appear  and  show  cause  why  he 
had  committed  waste  and  destruction  in  the 
place  named  to  the  **disheri8on"  of  the  plain- 
tiff. Abernethy  v.  Orton,  71  Pac.  827,  32d, 
42  Or.  487,  86  Am.  St  Bep.  774. 

DISHONOR. 

See  ''Notice  of  Dishonor.** 

"Webster  defines  the  word  'dishonor*  to 
be  to  refuse  or  decline  to  accept  or  pay, 
when  it  is  used  in  a  commercial  sense;  and 
Mr.  Bouvler,  in  his  Law  Dictionary,  gives  a 
similar  meaning.  In  Shelton  v.  Braithwaite, 
7  Mees.  ft  W.  436,  the  Court  of  Exchequer 
held  that  the  word  'dishonor*  had  a  technical 
signification,  and  Imported  that  the  bill  bad 
been  presented  for  payment  and  had  not 
been  paid."  Brewster  v.  Arnold,  1  Wis.  26i 
278. 

A  negotiable  instrument  Is  dishonored 
when  it  is  either  not  paid  or  not  accepted 
according  to  its  tenor  on  presentment  for  the 
purpose,  or  without  presentment  where  that 
is  excused.  Civ.  Ck>de  Mont  1885,  f  4070; 
Bev.  St  Wyo.  1889,  f  2368;  St  Okl.  1903. 
f  8634;  Bev.  Codes  N.  D.  1890,  |  4895;  Civ. 
Code  S.  D.  1903,  f  2210. 

DISHONORABLE  OONDITOT. 

Unprofessional  or  dishonorable  conduct 
as  ground  for  refusing  a  certificate  to  prac- 
tice medicine,  is  (1)  the  procuring  or  aiding 
or  abetting  in  procuring  a  criminal  abortion; 
(2)  the  obtaining  of  a  fee  on  the  assurance 
that  a  manifestly  incurable  disease  can  be 
permanently  cured;  (3)  betrayal  of  a  pro- 
fessional secret  to  the  detriment  of  a  patient; 
(4)  causing  the  publication  and  circulation 
of  advertisements  of  any  medicine  or  means 
whereby  the  monthly  periods  of  women  can 
be  regulated,  or  the  menses  can  be  estab- 
lished if  suppressed;  (5)  causing  the  publica- 
tion and  circulation  of  advertisements  of  an/ 
kind  relative  to  diseases  of  the  sexual  or- 
gans, tending  to  injure  the  morals  of  the 
public.    Cobbey's  Ann.  St  Neb.  1908.  (  9428. 

DISINTER. 

To  "disinter^  means  to  nnbiiry;  to  take 
out  of  the  grave;  to  exhume;  so  that  as  used 
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Ja  Pen.  Code,  S  290,  providlBg  that  every  per- 
son who  disinters  or  removes  a  dead  body 
of  a  boman  being  without  authority  of  law 
iB  guilty  of  a  felony,  it  will  not  include  one 
who  merely  dug  down  to  a  coffin  to  search 
the  body  for  valuables,  without  removing  it 
People  V.  Baumgartner,  06  Pac  074^  075,  135 
OaL  72. 


DISINTERESTED. 

Am  iatpartial  ov  falr^mlBded* 

A  statute  providing  that  a  motion  for 
change  of  venue  must  be  supported  by  the 
oath  of  two  disinterested  persons  will  be 
held  to  mean  not  merely  persons  qualified  at 
common  law  to  testify,  but,  rather,  that 
those  who  were  to  inform  the  court  and  set 
in  motion  Judicial  action  should  be  indiffer- 
ent to  the  cause  in  the  broader  sense  of  be- 
ing impartial  and  fair-minded.  Territory  v. 
Leary,  43  Pac.  088,  689.  8  N.  M.  180  (citing 
Warren  v.  Baxter,  48  Me.  193,  194;  ^tna 
Ins.  Go.  V.  Stevens,  48  111.  81,  33). 

The  term  "disinterested,"  as  applied  to 
appraisers,  does  not  simply  mean  lack  of  pe- 
cunlaiy  interest,  but  requires  the  appraiser 
to  be  one  not  biased  or  prejudiced.  Hicker- 
BOD  V.  (German-American  Ins.  Ck>.,  83  S.  W. 
1041,  1043,  96  Tenn.  193,  32  L.  R.  A.  172; 
Bradsbaw  v.  Agricultural  Ins.  (}o.,  82  N.  B. 
1055, 1058,  137  N.  Y.  137;  Brock  v.  Dwelling 
House  Ins.  CJo.,  61  N.  W.  67,  70,  102  Mich. 
583,  26  L.  B.  A.  623,  47  Am.  St  Rep.  562; 
Hall  V.  Western  Assur.  Co.,  82  South.  257, 
258,  133  Ala.  687;  Insurance  Co.  of  North 
America  v.  Hegewald  (Ind.)  66  N.  B.  902,  905 
(dting  Brock  v.  Dwelling  House  Ins.  Ck).,  102 
lilch.  683,  61  N.  W.  67,  26  L.  R.  A.  623,  47 
Am.  St  Rep.  562). 

In  Connecticut,  where  a  statute  provides 
that  appraisers  at  an  execution  sale  shall  be 
Indifferent  freeholders,  it  has  been  held  that, 
where  one  of  the  appraisers  was  a  nephew 
by  marriage,  the  levy  was  void  for  that  rea- 
son. Fox  V.  Hills,  1  Conn.  295.  The  court 
say  that  "indifferent'*  means  '^impartial," 
and  that  it  may  reasonably  be  presumed  that 
a  near  relative  will  be  under  the  influence  of 
partiality.  Worcester  defines  "indifferent" 
as  having  no  choice  or  preference.  Wolcott 
T.  Ely,  84  Mass.  (2  Allen)  838,  340. 

A  son-in-law  of  a  Judgment  creditor  is 
not  a  disinterested  person  within  Rev.  St  c. 
73,  S  S,  providing  for  the  appointment  of  ap- 
praisers on  execution  sale  of  a  disinterested 
and  discreet  person.  One  of  the  definitions  of 
"disinterested"  given  by  Webster  is  "indiffer- 
ent" Worcester  gives  as  one  meaning  "su- 
perior to  private  regards,"  and  he  defines  "in- 
different" as  having  no  choice  or  preference. 
It  does  not  mean  only  one  having  no  pecun- 
iary interest  Wolcott  v.  Ely,  84  Mass.  (2 
Allen)  338,  340. 


Aa  without  peomiiAvy  Interest. 

"Disinterested,"  as  used  in  a  statute  re- 
quiring that  the  commissioners  appointed  on 
a  petition  for  laying  out  a  highway  should  be 
disinterested  freeholders,  meant  those  so  sit- 
uated that  the  establishment  of  the  highway, 
or  refusal  to  establish  it,  would  not  directly 
affect  their  pecuniary  interests,  and  did  not 
exclude  one  who  happened  to  be  related  to 
one  of  the  petitioners.  Chase  v.  Town  of 
Rutland,  47  Vt  393.  399. 

"Disinterested  freeholders,"  as  used  in 
Act  April  22,  1856,  providing  for  the  ap- 
pointment of  seven  disinterested  freeholders 
whenever  the  burgesses  and  town  council 
shall  open  or  widen  a  street,  which  viewers 
shall  assess  and  allow  to  all  persons  injured 
thereby  such  damages  as  they  should  have 
sustained,  cannot  be  construed  to  include 
property  owners  whose  lands  abutted  on  the 
street  to  be  improved,  for  they  were  directly 
interested  in  the  assessment.  In  re  Burgess 
and  Town  Ck>uncil  of  Borough  of  Big  Run, 
20  Atl.  711.  137  Pa.  590. 

A  statute  requiring  a  commissioner  for 
the  establishment  of  a  highway  to  be  a  disin- 
terested freeholder  residing  in  another  town 
from  that  in  which  the  highway  petitioned 
tix  was  located  should  be  construed  to  in- 
clude one  who  was  not  interested  in  laying 
out  and  establishing  the  highway  further 
than  every  citizen  is  interested  in  having 
convenient  and  proper  highways  established. 
The  fact  that  he  had  a  grand  list  in  the  town 
in  which  the  highway  was  to  be  laid  out  for 
the  current  year,  and  not  beyond  that  period, 
did  not  affect  it  for  he  had  no  direct  interest 
in  the  establishment  or  nonestablishment  of 
the  highway,  as  petitioner,  landowner,  or 
person  who  would  be  peculiarly  accommo- 
dated by  its  establishment  His  interest  was 
indirect  and  remote — ^the  liability  that  some 
portion  of  the  expense  of  its  construction 
might  be  assessed  on  bis  grand  list  for  that 
current  year,  which  was  an  impossibility,  be- 
cause the  highway  could  not  be  constructed 
in  season  so  that  a  tax  could  be  assessed  on 
such  list    Gray  v.  Middletown,  56  Vt  53,  55. 

Am  not  preTionsly  Interested. 

Within  the  statutes  relating  to  highways, 
and  providing  for  appeals  in  certain  cases 
from  the  action  of  the  board  of  supervisors  of 
the  town,  and  that  on  such  appeal  commis- 
sioners shall  be  appointed  who  are  disinter- 
ested persons,  the  term  would  not  include  a 
person  who  had  previously  acted  as  super- 
visor of  the  town  in  the  matter  of  the  same 
highway  relative  to  which  the  appeal  was 
made.  Brock  v.  Hishen,  40  Wis.  674,  679. 
Persons  who  have  signed  a  petition  for  a  pro- 
posed alteration  in  a  highway  cannot  be  said 
to  be  disinterested,  so  as  to  authorize  their 
appointment  as  commissioners.  Williams  v. 
Mitchell,  5  N.  W.  798,  801,  49  Wis.  284. 
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Rev.  St  c.  113,  S  28,  requires  an  applica- 
tion by  a  debtor  to  disclose  and  take  the  poor 
debtor's  oath  to  be  made  before  two  disinter- 
ested Justices  of  the  peace.  Held,  that  the 
word  "disinterested"  meant  a  legal,  positive 
interest,  either  by  way  of  relationship  to 
some  of  the  parties,  or  by  way  of  some  accru- 
ing pecuniary  gain  or  loss  from  the  result, 
and  not  a  mere  intellectual,  moral,  or  sympa- 
thetic interest;  hence  it  did  not  follow,  be- 
cause a  justice  had  heard  and  adjudged  a 
prior  application  by  the  same  petitioner,  that 
he  was  disqualified,  or  was  not  disinterested 
to  hear  subsequent  applications.  McGilvery 
Y.  Staples,  16  Atl.  404,  405,  81  Me.  101. 

As  not  related* 

"Disinterested,"  as  used  in  Rey.  St  c, 
1,  {  4,  rule  22,  requiring  disinterestedness  on 
the  part  of  those  performing  Judicial  acts, 
means  those  who  are  not  related  to  the  par- 
ties to  the  action  by  blood  or  marriage,  and 
who  have  not  any  pecuniary  interest  In  the 
matter  to  be  decided.  Loverlng  t.  Lamson, 
50  Me.  834. 

In  a  statute  providing  that  the  apprais- 
ers on  an  execution  shall  be  Judicious  and  dis- 
interested freeholders,  "disinterested"  means 
something  more  than  being  devoid  of  pecun- 
iary interest  The  appraisers  should  stand 
in  no  such  relation  to  either  party  as  would 
disqualify  them  for  the  execution  of  Judicial 
power  between  them.  Blodget  v.  Brinsmaid, 
9  Vt.  27,  80. 

Rev.  St  c.  1,  S  4,  rule  22,  requiring  dis- 
interestedness and  indifference  on  the  part 
of  those  performing  Judicial  acts,  excludes 
those  who  are  related  to  the  parties  in  the 
action  within  the  fourth  degree,  as  well  as 
those  who  are  pecuniarily  interested  in  the 
adjudication.  Lyon  v.  Hamor,  73  Me.  56^  58 
(Citing  Conant  v.  Norrls,  58  Me.  451). 

Comp.  Laws,  §  5057,  declares  that,  where 
beasts  are  distrained  damage  feasant,  there 
shall  be  an  appraisal  by  two  disinterested 
persons.  Held  that,  while  the  statute  does 
not  undertake  to  define  precisely  what  It 
means  by  "disinterested  persons,"  the  phrase 
clfearly  means  persons  free  from  prejudice  or 
partiality,  and  it  Is  evident  that  one  cannot 
be  regarded  as  disinterested  who  is  a  rela- 
tive of  the  parties.  Hasceig  y.  Tripp,  20 
Mich.  216,  218. 

A  Justice  of  the  peace  is  not  disinterest- 
ed if  he  was  once  married  to  a  sister  of  the 
plaintiff,  whether  at  the  time  of  the  suit  she 
Tyere  living  or  not.  Spear  y.  Robinson,  29 
Me.  (16  Shep.)  531,  543. 

A  Justice  is  not  disinterested,  where 
within  the  fourth  degree  of  relationship, 
though  he  is  equally  related  to  each  party. 
Bard  y.  Wood,  30  Me.  (17  Shep.)  155,  156. 


DISIliTEBESTinO  WITNESS. 

In  Rev.  St  1857,  c.  74,  f  1,  authorlElng 
the  subscription  of  wills  by  "three  disinter- 
ested and  credible  witnesses,"  "disinterested" 
means  the  opposite  of  "interested,"  as  ap- 
plied to  a  witness;  that  Is,  one  who  would 
neither  gain  nor  lose  by  the  direct  legal 
operation  and  effect  of  the  Judgment  and  for 
whom  the  record  would  not  be  legal  evidence 
in  some  other  action.  Jones  y.  Larrabee,  47 
Me.  474,  475. 

"Disinterested  and  credible  witnesses," 
as  used  in  St  1857,  c.  74,  $  1,  authorizing  the 
attestation  of  wills  by  three  "disinterested 
and  credible  witnesses,"  means  competent 
witnesses  who  have  no  present,  certain,  legal, 
vested  interest  Warren  v.  Baxter,  48  Me. 
193,  195  (citing  4  Stark.  Ev.  746;  Armory  v. 
Fellowes,  6  Mass.  219). 

A  disinterested  witness  to  a  will,  within 
a  statute  requiring  that  wills  should  be  at- 
tested by  such  witnesses,  is  one  who  has  no 
legal  interest  In  the  will.  Appeal  of  Combs, 
105  Pa.  155. 

The  term  "disinterested,"  as  applied  to  a 
witness,  means  devoid  of  pecuniary  interest; 
having  no  prospect  of  gain  or  loss.  Therefore 
the  mere  relationship  of  brother  to  one  of  the 
parties  is  not  such  Interest  as  would  dis- 
qualify him  from  being  a  witness  to  the  con- 
tract State  y.  BasterUn,  89  S.  E.  250,  251, 
61  S.  0.  71. 

The  term  "disinterested  witnesses,'*  In 
Act  April  26,  1855,  requiring  wills  containing 
a  bequest  to  charity  to  be  attested  by  two 
credible  and  at  the  same  time  disinterested 
witnesses,  includes  a  person  who  is  named  as 
executor  in  the  will.  In  re  Jordan's  Estate, 
29  Atl.  8,  161  Pa.  893. 

DISMISS. 

See  "Motion  to  Dismiss  for  Want  of  Bq- 
nlty." 

"Dismiss,"  when  applied  to  proceedings 
in  law,  means  the  removal  of  a  cause  out  of 
court  without  any  further  hearing.  Bonv. 
Law  Diet  It  Is  applied  to  the  removal  or 
disposal  of  the  cause  Itself,  and  not  to  tbe 
mere  annulment  of  the  writ  Bosley  y.  Bro- 
ner,  24  Miss.  (2  Gushm.)  457,  462. 

The  usual  course  of  a  person  who  for  any 
reason  desired  to  abandon  the  further  prose- 
cution of  his  libel  for  divorce  is  to  move  that 
it  may  be  dismissed.  In  such  a  case  tbe 
entry  dismissed  is  distinguishable  from  the 
same  entry  made  by  order  of  the  court  on  a 
full  examination  on  the  merits.  The  latter, 
as  a  decision  on  the  merits.  Is  final,  while 
the  former,  as  a  mere  nol.  pros.,  is  no  evi- 
dence. Brown  v.  Brown,  37  N.  H.  636,  638, 
75  Am.  Dec.  154. 
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Am  dlscharsa. 

Where  a  court,  in  causing  the  dissolution 
of  an  injunction,  uses  the  words  "dismissed 
and  vacated,"  the  word  "dismissed"  will  be 
held  to  mean  "discharged."  Browne  ▼.  Bd- 
WAids  &  McGullough  Lumber  Ck>.,  ^2  N.  W. 
1070,  1071,  44  Neb.  861. 

As  end. 

In  Taft  ▼.  Northern  Transp.  Co.,  56  N. 
H.  417,  the  court  said:  "The  entry,  'dismiss- 
ed by  order  of  court,'  appears  to  have  been 
devised  by  the  court  for  the  purpose  of  abso- 
lutely putting  an  end  to  such  defective  ac- 
tions; and  the  term  'dismissed'  has  acquired 
a  technical  meaning  in  suits  at  law,  and  sig- 
nifies a  final  ending  of  the  suit — ^not  a  final 
judgment  of  the  controversy,  but  an  end  of 
that  proceeding."  So  that,  where  a  Judgment 
is  entered  that  the  complaint  be  dismissed, 
such  proceeding  was  ended.  Greeley  y.  Wln- 
wr,  52  N.  W.  674,  675,  3  S.  D.  138. 

*The  term  'dismissed'  has  acquired  a 
technical  meaning  in  suits  at  law  in  our  prac- 
tice. •  •  •  It  is  a  final  ending  of  the 
suit— not  a  final  Judgment  in  the  controversy, 
but  an  end  of  that  proceeding."  Taft  v. 
Northern  Transp.  CJo.,  56  N.  H.  414,  417. 

Ai  flnal  disposition. 

A  bill  or  suit  in  equity  is  said  to  be  dis- 
missed when  finally  disposed  of  adversely  to 
the  plaintiff,  and,  unless  the  decree  of  dismis- 
sal is  declared  to  be  without  prejudice,  it  is  a 
bar  to  any  further  litigation  of  the  matter 
between  the  parties.  Goldsmith  v.  Smith  (U. 
S.)  21  Fed.  611,  614. 

Where  the  decision  of  the  court  that  has 
examined  a  bill  in  equity  with  the  pleadings 
and  evidence  is  entered  on  the  docket,  "dis- 
missed," without  any  words  of  qualification, 
snch  word  shows  a  final  determination  of  the 
controversy  between  the  parties,  both  in  eq- 
uity and  at  law.  Gove  v.  Lyford,  44  N.  H. 
525.  528. 

As  nonsuit. 

The  entry  of  a  Judgment,  'that  the  said 
suit  is  not  prosecuted,  and  be  dismissed," 
was  notliing  more  than  the  record  of  a  non- 
suit, though  the  customary  technical  lan- 
guage was  not  used.  Such  an  amendment  did 
not  imply  that  the  plaintiffs  had  no  cause  of 
action,  or  If  they  had  that  they  intended  to 
renounce  it,  or  that  it  was  adjusted.  Halde- 
man  v.  United  States,  91  U.  S.  584,  585,  23  L. 
Bd.  433. 

As  reject. 

In  an  action  against  heirs  to  recover  a 
sam  paid  to  the  administrator  of  an  estate  as 
the  purchase  price  for  land  sold  at  an  admin- 
istrator's sale  which  was  set  aside  as  Illegal, 
the  defendants  alleged  that  a  claim  for  the 


same  money  was  presented  as  a  claim 
against  such  estate,  and,  on  due  hearing, 
was  by  the  court  dismissed,  and  that  such 
Judgment  had  never  been  appealed  from, 
modified,  or  vacated.  The  plaintiff  claimed 
that  such  findings  showed  only  a  dismissal 
of  the  claim.  This  is  a  dispute  about  words, 
rather  than  to  reason  upon  things.  Perhaps 
the  more  appropriate  word  to  have  used 
would  be  "disallowed"  instead  of  "dismiss," 
although  the  term  "dismiss"  is  quite  com- 
monly used  to  show  the  rejection  of  a  claim 
against  an  estate.  It  is  clear  that  there  had 
been  a  final  adjudication  of  the  case  upon 
the  merits,  and  such  adjudication  is  a  bar  to 
the  present  action.  Stults  y.  Forst,  84  N.  B. 
1125,  1128,  135  Ind.  297. 

Bemand  distinenished. 

The  words  "dismiss"  and  "remanded"  are 
not  used  interchangeably  or  indiscriminately 
in  section  5  of  the  act  of  1875,  relating  to  the 
disposal  of  cases  in  the  circuit  courts.  The 
former  has  reference  only  to  a  suit  brought 
in  the  circuit  court,  and  the  latter  to  one 
removed  there  from  the  state  court  In  the 
one  case,  if  it  appear  that  the  suit  is  not 
cognizable  in  the  circuit  court,  it  is  dis- 
missed, and  in  the  other  it  is  remanded  to 
the  state  court.  Consequently  a  motion  un- 
der the  Jurisdiction  of  the  circuit  court  in 
regard  to  an  action  brought  there  from  the 
state  court  would  properly  have  been  an  ac- 
tion to  remand,  rather  than  to  dismiss. 
Northern  Pacific  Terminal  Co.  ▼.  Lowenberg 
(U.  S.)  18  Fed.  339,  341. 

DISMISSAXte 

A  dismissal  of  a  motion  for  a  new  trial 
is  really  nothing  more  than  'a  denial  of  it. 
Davis  V.  Hurgren,  57  Pac.  684,  685,  125  Cal. 
48. 

As  a  final  decree  or  indgment. 

See,  also,  "Final  Hearing  or  Trial." 

A  dismissal  of  an  action  is  a  final  decree 
determining  the  cause,  which  concludes  the 
parties.  Striking  the  case  from  the  docket 
is  not  equivalent  to  the  dismissal  of  a  bill 
for  want  of  equity.  Frederick  v.  Connecticut 
River  Sav.  Bank,  106  111.  147,  149. 

In  effect,  a  dismissal  is  a  final  Judgment 
in  favor  of  the  defendant;  and,  although  it 
may  not  preclude  the  plaintiff  from  bringing 
a  new  suit,  there  is  no  doubt  that,  for  all 
purposes  connected  with  the  proceedings  in 
the  particular  action,  the  rights  of  the  parties 
are  affected  by  it  in  the  same  manner  as  if 
there  had  been  an  adjudication  on  the  mer- 
its. Dowling  V.  Polack,  18  Cal.  625,  627 
(quoted  and  approved  in  Lewis  ▼.  Smith,  43 
Atl.  542,  543,*21  R.  I.  324). 

A  dismissal  of  a  case  Is  to  send  it  out 
of  court  without  a  trial  upon  any  of  the  is- 
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snes  involyed  in  it  It  is  the  final  disposi- 
tion of  a  particular  case,  and  not  a  trial  of  it 
Brackenridge  ▼.  State,  11  S.  W.  630,  632,  27 
Tex.  App.  513,  4  L.  B.  A.  860. 

A  dismissal  of  a  suit  without  prejudice 
is  no  decision  of  the  controversy  on  its  mer- 
its, and  leaves  the  whole  subject  of  litigation 
as  much  open  to  another  suit  as  if  no  suit 
had  ever  been  brought  Newberry  y«  Buffln 
(Ya.)  46  S.  E.  733. 

Diacontiimaiiee  synonymoiis. 

"In  practice,  a  dismissal  and  a  discon- 
tinuance amount  to  the  same  thing,  and  are 
but  different  words  employed  to  convey  the 
same  idea,  namely,  that  the  case  is  sent  out 
of  court**  Thurman  ▼.  James,  48  Mo.  235, 
236. 

Where  an  order  had  been  rendered 
which  had  the  effect  of  discontinuing  an  ac- 
tion, it  was  contended  that  the  courts  had  no 
authority  to  order  a  discontinuance  of  the 
cause,  such  a  thing  as  a  discontinuance  be- 
ing unknown  to  our  practice;  but  it  was  held 
that  "discontinuance"  and  "dismissal*'  are 
synonjrmous  terms.  English  v.  Dickey,  27 
N.  E.  405,  407,  128  Ind.  174,  13  L.  B.  A.  40. 

As  Boiurait. 

A  dismissal,  as  the  term  is  used  in  mod- 
em practice,  does  not  amount  to  a  retraxit  at 
common  law.  Nor  does  a  dismissal  consti- 
tute a  nonsuit  Bullock  y.  Perry  (Ala.)  2 
Stew,  ft  P.  319. 

Voluntary  noiisiiit. 

See  "Voluntary  Nonsuit** 

DISMISSAI.  AGBEED. 

A  "dismissal  agreed"  is  an  adjudication 
of  the  matters  in  dispute  between  the  parties 
by  themselves.  Root  v.  Topeka  Water  Supply 
Co.,  26  Pac.  398,  400,  46  Kan.  183. 

"Agreed  dismissal,"  as  used  in  an  entry 
of  Judgment  reciting  an  agreed  dismissal, 
does  not  show  a  termination  of  a  controversy 
between  the  parties.  "The  words  do  not  of 
themselves  import  an  agreement  to  termi- 
nate the  controversy,  nor  imply  an  intention 
to  merge  the  cause  of  action  in  the  Judg- 
ment The  general  entry  of  the  dismissal  of 
the  suit  by  agreement  is  evidence  of  an  in- 
tention not  to  abandon  the  claim  on  which  it 
was  founded,  but  to  reserve  the  right  to 
bring  a  new  suit  thereon  if  it  becomes  nec- 
essary." Haldeman  v.  United  States*  01  U. 
8.  584,  586,  23  L.  Ed.  433. 


DISOBEDIENCE. 

See  "Lawful  Disobedience.** 
Resistance    distinguished*    see    *^eBiBt- 
ance." 


Rev.  St.  S  725  [U.  S.  Comp.  St  1901.  p. 
583],  provides  that  the  power  of  the  federal 
courts  to  punish  contempts  shall  not  be  con- 
strued to  extend  to  any  case  except  the  mis- 
behavior of  any  person  in  their  pres^ice, 
or  so  near  thereto  as  to  obstruct  the  admin- 
istration of  Justice,  the  misbehavior  of  any 
of  the  officers  of  such  courts  in  their  official 
transactions,  and  the  "disobedience  or  resist- 
ance to  any  lawful  writ,"  etc.  Held,  that 
the  intention  of  Congress  by  the  use  of  the 
clause  "disobedience  or  resistance  to  any  law- 
ful writ"  etc.,  was  to  refer  only  to  a  case 
wherein  the  course  of  Judicial  proceedings 
was  or  would  be  actually  obstructed,  and 
thus  did  not  include  a  case  where  a  civi] 
right  only  had  been  Invaded,  which  right 
could  be  tried  according  to  the  usual  course 
of  the  law.  Steam  Stone  Cutter  Co.  v. 
Windsor  Mfg.  Co.  (U.  S.)  3  Fed.  298^  301. 

DISORDER. 

Am  ailment  or   disease. 

The  representation  in  an  application  for 
life  insurance  that  the  insured  had  not  been 
subject  to  or  had  any  disorders  or  diseases 
such  as  open  sores,  lumps,  or  swellings  of 
any  kind,  should  be  construed  to  mean  only 
such  as  result  by  defective  action  of  some 
function,  and  which  were  to  some  extent 
permanent  or  continuous,  and  of  such  nature 
as  would  be  of  reasonable  significance  for 
the  purposes  of  the  inquiry,  and  was  not  to 
be  construed  to  include  trivial  ailments  or  in- 
juries which  were  literally  within  the  mean- 
ing of  the  representation.  Home  Mut  Life 
Ass'n  V.  Gillespie,  1  Atl.  340,  343,  110  Pa.  84. 

Dyspepsia  is  not  a  disorder  that  tends 
to  shorten  life,  in  regard  to  a  life  insurance 
application.  Watson  v.  Main  waring,  4  Taunt 
763,  764. 

Belgium  Treaty,  March  9,  1880,  art  11, 
provides  that  consuls  shall  have  exclusiTe 
charge  of  the  internal  order  of  the  merchant 
vessels  of  their  nation,  and  shall  alone  take 
cognizance  of  all  differences  which  may 
arise,  either  at  sea  or  in  port  between  the 
captains,  officers,  and  crews,  without  excep- 
tion, particularly  with  reference  to  the  ad- 
justment of  wages  and  the  execution  of  con- 
tracts. The  local  authorities  shall  not  inte^ 
fere  except  when  the  disorder  that  has  arisen 
is  of  such  a  nature  as  to  disturb  tranquillity 
and  public  order.  Held,  that  disorder,  as  the 
word  is  there  used,  meant  a  disturbance 
of  the  public  peace,  or,  as  some  writers  term 
it,  the  "public  repose"  of  the  people^  who 
look  to  the  state  for  protection,  and  there- 
fore the  local  authorities  were  not  deprived 
of  Jurisdiction  of  a  homicide  committed  on 
board  a  Belgian  steamship  moored  to  a  dock 
in  the  port  of  the  United  States,  arising  from 
an  affray  between  two  Belgians  belonging  tG 
the  crew  of  the  vessel,  though  the  affray  oc- 
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cnrred  below  deck,  and  was  only  witnessed 
by  other  members  of  the  crew.  Mall  v. 
Keeper  of  the  Common  Jail,  7  Sap.  Ct  885, 
no,  120  U.  S.  1,  30  L.  Bd.  56S. 


DISORDERLY. 

Am  dlsobedisBM  •£  law. 
•TMsorderly,"  as  used  In  a  liquor  dealer's 

bond,  conditioned  that  the  principal  will  not 
suffer  his  place  to  be  disorderly,  is  nsed  in 
Ita  ordinary  sense,  and  is  not  limited  to  its 
legal  signification,  as  applied  to  a  disorderly 
boose,  bat  means  not  regulated  by  the  re- 
straint of  morality;  not  complying  with  the 
restraints  of  order  and  law.  Thus  the  selling 
of  llqaor  to  a  minor  rendered  the  premises 
disorderly,  within  the  condition  of  the  bond. 
People  T.  Eckman^  18  N.  T.  8app.  654,  658, 
63  Han,  209. 

DISORDEBIiT  OOHDITOT. 

As  to  the  phrase  ''disorderly  condact," 
standing  alone,  there  is  no  such  offense.  If, 
ander  that  phrase,  policemen  and  magis- 
trates were  free  to  call  anything  they  chose 
''disorderly  conduct,"  and  to  arrest  and  bold 
therefor,  no  one  wonld  be  safe.  But  police- 
men and  magistrates  cannot  create  or  define 
criminal  offenses.  That  can  only  be  done  by 
the  Legislature,  and  cannot,  under  our  form 
of  government  be  delegated.  People  ▼. 
Keeper  of  State  Reformatory  for  Women,  77 
N.  Y.  Bnvp.  145,  152,  88  Misc.  Rep.  233. 

A  conviction  of  disorderly  conduct  is  not 
a  valid  conviction  for  a  misdemeanor,  and 
therefore  within  the  purview  of  the  state 
charities  law,  unless  the  offense  constitutes 
a  misdemeanor  as  defined  by  other  statutes; 
and  where  the  record  fails  to  show  that  the 
disorderly  conduct  came  within  the  meaning 
of  Consolidation  Act,  f  1458  (Laws  1882,  p. 
868,  c.  410),  or  that  of  Pen.  Code,  (  676,  re- 
lating to  the  offense  of  disorderly  conduct 
as  therein  defined,  and  therefore  a  misde- 
meanor, the  person  so  convicted  is  properly 
discharged  from  custody  on  habeas  corpus. 
People  V.  Keeper  of  New  York  State  Reform- 
atory for  Women  at  Bedford,  68  N.  B.  884, 
176  N.  Y.  465. 

IHaorderly  persoii  dlstinsiiished. 

The  offenses  which  constitute  disorderly 
eonduct  under  Acts  1833,  c.  11,  and  Acts 
1800,  c  506,  are  different  from  the  offenses 
which  will  constitute  a  disorderly  person  un- 
der the  act  of  1833  and  the  Revised  Statutes. 
In  conmion  parlance,  one  who  is  guilty  of 
disorderly  conduct  may  be  regarded  as  a  dis- 
<vder]y  person,  but  these  terms,  "disorderly 
person"  and  "disorderly  conduct,"  are  used 
in  the  statutes  as  distinguishing  distinct  and 
different  offenses.  In  re  Miller  (N.  Y.)  1 
Daly,  562,  566. 


As  dlstnrbaneo  of  pnbllo  peaoe. 

Disorderly  conduct  does  not  constitute 
any  crime  known  to  the  law.  It  is  only 
when  it  tends  to  a  breach  of  the  peace  that 
it  constitutes  a  minor  offense  cognizable  by 
the  police  magistrates  of  the  city  of  New 
York.  People  v.  Davis,  80  N.  Y.  Supp.  872, 
875,  80  App.  Div.  448. 

While  disorderly  conduct  may  in  many 
cases  be  a  breach  of  the  peace,  it  is  not  net- 
essarlly  so.  Therefore  the  offense  of  disor- 
derly conduct  is  not  the  same  as  the  offense 
of  a  breach  of  the  peace.  City  of  Mt.  Ster- 
ling V.  Holly,  57  S.  W.  491,  492,  108  Ky.  621. 

Dmnkeiuiess. 

••Disorderly  conduct,"  as  used  in  Rev. 
St  art  363,  authorizing  a  city  marshal  and 
his  deputies  to  arrest  without  warrant  all 
who  are  guilty  of  any  disorderly  conduct, 
should  be  construed  to  include  drunkenness 
in  a  public  place.  "Disorderly"  does  not  only 
mean  "<k>nfused"  or  •'out  of  order,*'  but  also 
lawless  or  contrary  to  law.  Webster.  There 
is  good  authority  for  holding  that  any  con- 
duct which  is  contrary  to  law  is  within  the 
definition  of  "disorderly  conduct"  as  given 
by  standard  lexicographers.  Pratt  v.  Brown, 
16  S.  W.  443,  445,  80  Tex.  608. 

Oamblimg  in  priTAte. 

Quietly  playing  and  betting  for  money 
at  a  game  of  cards  in  a  private  room,  al- 
though the  room  be  situated  over  a  barroom, 
and  the  gaming  be  done  on  a  Sabbath  morn- 
ing, is  not  disorderly  conduct,  as  against  the 
municipal  ordinances  of  the  city;  it  not  ap- 
pearing that  the  offense  was  in  any  sense 
publicly  committed,  or  that  the  public  was  in 
any  manner  disturbed  thereby,  or  even  had 
any  knowledge  of  the  same  until  the  partic- 
ipants in  the  game  .were  discovered  and  de- 
tected by  the  police  officer  who  made  a  raid 
upon  the  room  for  that  purpose.  Kahn  v. 
City  of  Macon,  22  S.  B.  641,  95  Ga.  419. 

Keeping  house  of  ill  f  Ame. 

The  keeping  of  a  house  of  111  fame  is  de- 
clared to  be  disorderly  conduct  by  an  ordi- 
nance of  the  city  of  Buffalo.  Arhart  v. 
Stark,  27  N.  Y.  Supp.  301,  302,  6  Misc.  Rep. 
579. 

Under  the  charter  of  the  city  of  Buffalo, 
empowering  the  common  council  to  pass  ordi- 
nances *'to  define  and  prevent  disorderly  con- 
duct," etc.,  the  common  council  had  power  to 
pass  an  ordinance  defining  what  disorderly 
conduct  was,  and  who  should  be  deemed  dis- 
orderly persons,  and  might  include  keepers 
of  houses  of  ill  fame,  and  persons  voluntar- 
ily residing  therein,  in  the  latter  class,  and 
provide  for  their  punishment.  The  ordinan- 
ces passed  under  such  charter  (chapter  2,  $ 
1)  defined  "disorderly  conduct"  as  "the  con- 
duct^ or  commission  of  any  of  the  acts  pro- 
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bibited  by  this  chapter,"  etc.,  and.  in  section 
2,  prohibited  the  keeping  of  a  house  of  III 
fame,  or  the  contribution  In  any  manner  to 
the  support  of  such  house,  or  the  voluntary 
residence  therein.  The  keeper  of  a  house  of 
ill  fame  is  a  disorderly  person,  and  his  con- 
duct tends  to  disturb  the  peace  of  the  com- 
munity where  the  brothel  Is  located,  and  It 
did  not  need  legislation  to  declare  him  such. 
People  V.  Miller  (N.  Y.)  38  Hun,  82, 83. 

ViolatioB  of  official  duty. 

"Disorderly  conduct,"  as  used  in  a  dty 
charter  giving  the  common  council  the  power 
to  expel  a  member  for  disorderly  conduct, 
is  not  limited  to  acts  of  turbulence,  violence, 
or  disorderly  conduct  in  the  body  and  during 
the  session  of  the  common  council,  but  refers 
to  the  conduct  of  a  member  of  the  council  as 
such,  not  as  a  member  of  the  corporation  nor 
ns  a  citizen;  but  as  a  member  of  the  council, 
acting  In  his  official  character,  no  matter 
where  or  when.  He  who,  Intrusted  with 
official  power,  violates  his  public  obligation, 
betrays  his  official  trust,  and  loses  the  pub- 
lic confidence  by  selling  his  official  influence 
or  vote  in  the  body  of  which  he  Is  a  mem- 
ber, Is  guilty  of  disorderly  conduct  of  a  far 
deeper  dye  than  he  who  merely  forgets  the 
proprieties  of  official  business  and  Inter- 
course. The  violation  of  a  rule  of  morals  is 
a  more  erroneous  offense  than  the  violation 
of  a  rule  of  order.  His  crime  Is  more  base 
and  malignant  than  turbulent  Any  conduct 
which  Is  contrary  to  law  is  within  the  defi- 
nition of  disorderly  conduct,  as  given  by 
standard  lexicographers,  and,  of  course,  vio- 
lation of  official  duty  on  the  part  of  a  mem- 
ber of  the  common  council  is  within  the  legal 
meaning  of  the  words  used  in  the  charter. 
Tyrrell  v.  Common  Council  of  Jersey  City,  25 
N.  J.  Law  (1  Dutch.)  536.  540. 

OISOItDERI.T  HOUSS. 

A  disorderly  house  is  one  kept  In  such  a 
way  as  to  disturb,  annoy,  or  scandalize  the 
public  generally,  the  Inhabitants  of  a  par- 
ticular vicinity,  or  the  passers-by  on  a  par- 
ticular highway.  State  v.  Wilson,  93  N.  C. 
C.08,  609  (citing  2  Whart.  Or.  Law,  §  2392); 
Commonwealth  v.  Bessler,  30  S.  W.  1012, 
1013,  97  Ky.  498;  Hawkins  v.  Lutton,  70  N. 
W.  483,  484,  95  Wis.  492,  60  Am.  St  Rep. 
131;  State  v.  Maxwell,  33  Conn.  259. 

A  disorderly  house  is  any  house  used  or 
resorted  to  for  the  purpose  of  gaming,  pros- 
titution, or  other  Immoral  or  illegal  practices. 
People  V.  Clark  (N.  Y.)  1  Wheeler,  Cr.  Cas. 
288. 

A  disorderly  house  Is  defined  to  be  a 
house  or  other  place  to  which  people  resort, 
to  the  disturbance  of  persons  lawfully  in  the 
place,  or  the  disturbance  of  the  neighbor- 
hood.   Hlckey  v.  State,  53  Ala.  514,  516  (cit- 


ing 1  Blsh.  Cr.  Law,  §  1046);  Price  ▼.  State, 
11  South.  128,  129,  96  Ala.  1;  Overman  v. 
State,  88  Ind.  6,  8. 

The  matter  of  repetition  or  frequency  of 
the  acts  of  disorder  is  an  essential  element  In 
the  acts  to  constitute  the  offense  of  keeping 
a  disorderly  house.  Commonwealth  v.  Bess- 
ler, 30  S.  W.  1012,  1013,  97  Ky.  498;  Over- 
man V.  State,  88  Ind.  6,  8  (citing  State  v. 
Reckards,  21  Minn.  47). 

To  constitute  a  disorderly  house,  an  ha- 
bitual violation  of  law  must  be  permitted  by 
its  occupant  Brown  v.  State,  7  Aa  340,  341, 
49  N.  J.  Law  (20  Vroom)  61. 

The  term  "disorderly  house,''  as  used  in 
Revision  188G,  tit  12,  $  133,  providing  for 
the  punishment  of  every  person  who  keeps  a 
disorderly  house,  is  synonypious  with  a  house 
where  lewd,  dissolute,  or  drunken  persons  re- 
sort A  house  may  become  a  nuisance  to  its 
immediate  neighborhood  without  acquiring 
a  general  reputation  of  being  disorderly.  It 
i  must  become  disorderly  and  a  nuisance  be- 
fore it  would  acquire  a  general  reputation  of 
being  so,  and,  as  soon  as  It  becomes  a  house 
of  this  description,  it  is,  we  think,  liable  to 
prosecution  under  this  statute.  The  persons 
immediately  injured  by  such  a  house  would 
know  that  it  was  in  fact  disorderly  long  be- 
fore its  general  character  would  be«acqulred, 
and  it  was  not  the  intention  to  shield  it  from 
prosecution  until  its  general  character  was 
established.  State  v.  Maxwell,  33  Conn.  250. 
To  constitute  a  disorderly  house,  it  is  not 
necessary  that  the  whole  building,  with  ev- 
ery room  and  apartment  in  it,  shall  be  used 
for  the  unlawful  purpose.  State  ▼.  Garity. 
46  N.  H.  61,  62. 

The  term  "disorderly  house,"  as  deflnc<I 
by  the  common  law,  is  one  of  very  wide 
meaning,  and  includes  any  house  or  place, 
the  inmates  of  which  behave  so  badly  as  to 
make  it  a  nuisance — such  as  a  gambling 
house,  dancing  house,  or  other  like  places. 
State  V.  Qrosofski,  94  N.  W.  1077,  1078,  89 
Minn.  343. 

A  "disorderly  house,"  in  its  restricted 
sense,  is  a  house  in  which  people  abide,  or  to 
which  they  resort  disturbing  the  repose  of 
the  neighborhood;  but  ^^  Its  more  enlarged 
sense,  it  includes  bawdyhouses,  common  gain- 
ing houses,  and  places  of  like  character,  to 
which  people  promiscuously  resort  for  pur- 
poses injurious  to  the  public  morals  or  health 
or  convenience  or  safety.  Nor  is  it  essential 
that  there  be  any  disorder  or  disturbance,  in 
the  sense  that  it  disturbs  the  public  peace 
or  the  quiet  of  the  neighborhood.  It  is 
enough  that  the  acts  there  done  are  contrary 
to  law  and  subversive  of  public  morals,  and 
the  result  Is  the  same  whether  the  unlawful 
acts  are  denounced  by  the  common  law  of 
the  statute.  C!heek  v.  Commonwealth,  2  Ej- 
Law  Rep.  339,  841,  79  Ky.  359, 
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Evidence  that  the  witness  got  drunk  at 
the  house  kept  by  defendant,  on  liquor  ob- 
tained elsewhere,  did  not  prove  that  defend- 
ant kept  a  disorderly  house,  where  it  did  not 
appear  that  it  was  a  drinking  place,  or  that 
drinking  and  drunken  people  were  wont  to 
assemble  there,  or  that  defendant  lived  in  a 
thickly  settled  neighborhood,  or  that  the  peo- 
ple about  there  were  disturbed,  or  knew  of 
tbe  conduct  at  the  bouse.  State  v.  Galley, 
10  S.  E.  455,  456,  104  N.  0.  858,  17  Am.  St 
Rep.  704. 

In  keeping  a  disorderly  house,  the  nui- 
sance consists  in  drawing  together  dissolute 
persons  engaged  in  unlawful  and  injurious 
practices,  thereby  endangering  the  public 
peace  and  corrupting  good  morals.  The  gist 
of  tbe  offense  is  the  keeping  or  managing 
such  a  house  to  the  public  detriment  and, 
under  a  general  charge,  particular  instances 
may  be  proved.  That  notoriously  reputed 
prostitutes  and  libertines  were  in  tbe  habit 
of  frequenting  the  house  during  the  time  laid 
in  the  indictment  iiad  a  direct  tendency  to 
support  the  allegations  of  the  indictment 
and  establish  the  guilt  of  the  defendant  if 
the  house  were  managed  or  controlled  by  him 
at  the  time.  State  y.  McGregor,  41  N.  H.  407, 
41^ 

A  complaint  for  keeping  a  disorderly 
house  may  be  maintained  by  proof  that  only 
one  person  in  the  neighborhood  or  commun- 
ity was  disturbed  or  annoyed,  if  the  acts  done 
were  of  such  a  nature  as  tended  to  annoy  all 
good  citizens.  Commonwealth  t.  Hopkins, 
133  Mass.  381,  43  Am.  Rep.  527. 

Bawdyhovse. 

See  "Bawdyhouse.** 

GamblimK  house. 

An  actual  disturbance  of  the  public 
peace  is  not  indispensable,  to  constitute  the 
offense  of  keeping  a  disorderly  house,  but  it 
is  enough  that  acts  be  done  that  are  con- 
trary to  law,  and  subversive  of  public  mor- 
als, health,  or  safety;  and  consequently  It 
has  been  held  that  a  common  gambling  bouse 
is,  in  legal  contemplation,  a  disorderly  house. 
Kneffler  v.  Commonwealth,  22  S.'  W.  446,  ^ 
Ky.  359. 

As  house  of  vrostltntioii* 

As  used  in  an  ordinance  providing  for 
the  punishment  of  any  person  found  in  a  dis- 
orderly house  or  place,  or  a  house  of  ill  fame, 
or  a  place  resorted  to  for  purposes  of  pros- 
titution, the  term  "disorderly  house''  does 
Dot  necessarily  mean  a  house  of  prostitu- 
tion. Hawkins  v.  Lutton,  70  N.  W.  483,  484, 
95  Wis.  492,  60  Am.  St.  Rep.  131. 

''A  disorderly  house  is  defined  to  be  one 
kept  for  the  purpose  of  public  prostitution,  or 
a  common  resort  for  prostitutes,  vagabonds, 
etc"    Thompson  y.  State,  2  Tex.  App.  82,  83. 


Pen.  Code,  art  396,  defining  a  "disorderly 
house"  to  be  "one  kept  for  the  purpose  of 
public  prostitution,  or  as  a  common  resort  for 
prostitutes  and  vagabonds,"  does  not  include 
every  house  to  which  prostitutes  and  vaga- 
bonds resort  but  every  house  kept  for  the 
purpose  of  public  prostitution.  McBlhaney 
V.  State,  12  Tex.  App.  231,  232. 

The  common-law  offense  of  keeping  a 
disorderly  house  may  be  proved  In  various 
ways — by  showing  that  the  accused  kept  a 
common  bawdyhouse,  a  common  gaming 
house,  or  a  disorderly  place  of  entertainment 
See  Steph.  Dig.  Or.  Law,  art  179.  A  prosecu- 
tion for  the  common-law  offense  of  keeping  a 
disorderly  house  may  be  sustained  by  proof 
that  such  house  was  resorted  to  by  immoral 
persons  for  the  purpose  of  prostitution,  with- 
out evidence  that  it  was  otherwise  disorder- 
ly. Commonwealth  v.  Goodall,  165  Mass.  588, 
594,  43  N.  B.  520.  521. 

The  term  "disorderly  house,"  as  used  In 
the  Penal  Code,  includes  all  premises  which 
by  common  fame  or  report  are  used  for  the 
purpose  of  prostitution  or  assignation.  Pen. 
Code  N.  T.  1903,  (  718w 

As  a  noisy  plaoe. 

A  disorderly  house,  in  its  restricted  sense, 
is  a  house  in  which  people  abide,  or  to  which 
they  resort,  distm*bing  the  peace  of  the 
neighborhood;  but,  in  its  more  enlarged 
sense,  it  includes  bawdyhouses,  common  gam- 
ing houses,  and  places  of  like  character,  to 
which  people  promiscuously  resort  for  pur- 
poses of  injury  to  the  public  morals  or 
health  or  convenience  or  safety.  Nor  is  it 
essential  that  there  be  any  disorder  or  dis- 
turbance, in  the  sense  that  it  disturbs  tho 
public  peace  or  the  quiet  of  the  neighborhood. 
It  is  enough  that  tbe  acts  there  done  are  con- 
trary to  law  and  subversive  of  public  morals, 
and  the  result  is  the  same  whether  the  un- 
lawful acts  are  denounced  by  the  common 
law  or  by  statute.  Oheek  v.  Commonwealth. 
79  Ky.  359,  362. 

That  a  disorderly  house  is  a  resort  ar  ' 
criminal  practices  are  there  pursued,  offend- 
ing the  moral  sense,  or  endangering  the  se- 
curity of  persons  or  property,  fixes  its  char- 
acter as  a  public  nuisance.  The  quiet  of  the 
locality  may  be  unbroken,  but  the  injir 
flows  from  the  evil  influence  it  exerts;  from 
the  temptations  and  opportunities  for  the 
commission  of  crime  it  affords.  It  is  not  es- 
sential that  there  should  be  any  disorder  or 
disturbance  in  the  sense  that  it  disturbs  the 
public  peace  or  the  quiet  of  the  whole  neigh- 
borhood. '  It  is  enough  that  the  acts  done  at 
such  house  are  contrary  to  law  and  subver- 
sive of  public  morals.  Price  v.  State,  11 
South.  128,  129,  96  Ala.  1. 

Keeping  a  disorderly  house  may  consist 
in  allowing  the  bouse  or  place  to  be  so  noisy 
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and  disorderly  as  to  disturb  tlie  public  peace 
and  annoy  the  neighborhood,  but  it  is  not 
necessary  to  show  such  noise  in  all  cases. 
The  keeping  of  such  a  house  may  consist  in 
its  drawing  together  idle,  yicious,  dissolute, 
or  disorderly  persons,  engaged  in  unlawful 
mt  immoral  practices,  thereby  endangering 
the  public  peace  and  promoting  immorality. 
If  the  doors  are  practically  open  to  the  pub- 
lic, alluring  the  young  and  unwary  into  it, 
to  indulge  in  or  witness  anything  corrupting 
to  their  general  good  morals,  the  keeper  can- 
not excuse  himself  by  alleging  that  the  pub- 
lic is  not  disturbed.  1  Bish.  Grim.  Law  (6th 
Ed.)  §S  1110-1120;  Thatcher  y.  State,  2  S. 
W.  343.  344,  48  Ark.  60. 

A  "disorderly  house,"  the  inmates  of 
which  behave  so  badly  as  to  become  a  nui- 
sance to  the  neighborhood,  has  a  wide  mean- 
ing, and  includes  bawdy  houses,  common  gam- 
bling houses,  and  places  of  like  character. 
In  Commonwealth  y.  Hopkins,  133  Mass.  381, 
48  Am.  Rep.  527,  it  is  held  that  a  house  is 
disorderly  which  tends  to  public  annoyance, 
although  only  one  person  may  have  been  dis 
turbed,  so  that  where  there  was  evidence 
that  there  was  noise  and  confusion  inside  and 
outside  of  a  saloon,  of  such  character  as  to 
disturb  the  public,  that  parties  had  been 
drinking  there  on  Sunday,  and  that  other 
persons  had  been  singing  vulgar  songs  and 
that  witness  had  been  annoyed  by  the  same 
set  of  drunkards,  there  was  sufficient  evi- 
dence to  give  to  the  Jury  as  to  what  consti- 
tuted a  disorderly  house.  State  v.  McGahan, 
37  S.  B.  573,  575,  48  W.  Va.  438. 

Instrumental  music  and  songs  and  dan- 
cing by  volunteers,  the  whole  constituting  an 
entertainment  of  doubtful  decency,  attract- 
ing a  noisy  crowd,  which  fills  the  room  and 
obstructs  the  sidewalk,  and  resulting  In  the 
indiscriminate  selling  of  liquor  to  Intoxicat- 
ed persons,  renders  a  licensed  tavern  a  dis- 
orderly bouse.  Commonwealth  y.  Elliott,  16 
Pa.  C6.  Ct.  R.  122. 

A  barroom  and  dance  hall,  with  music, 
kept  with  Intent  to  bring  together  and  enter- 
tain undesirable  characters,  if  they  habitu- 
ally assemble  there  to  drink  and  dance  to- 
gether, may  be  a  disorderly  bouse,  though  it 
is  quietly  kept,  and  no  conspicuous  impro- 
prieties are  permitted  there.  Beard  y.  State, 
17  Atl.  1044,  71  Md.  275,  4  L.  R  A.  675,  17 
Am.  St  Rep.  536. 

To  constitute  a  house  a  disorderly  house, 
in  law,  the  noises,  etc.,  must  be  ordinary  and 
usual  or  common,  and  the  disturbance  must 
be  general,  and  not  of  only  one  person  in  a 
thickly  settled  neighborhood.  Heard' y.  State, 
39  S.  E.  118,  120,  113  Ga.  444  (citing  Palfus  v. 
State,  36  Ga.  280). 

A  disorderly  house  is  punishable  because 
it  disturbs  the  peace  and  quiet  of  the  neigh- 
borhood.   The  disorder  must  be  such  as  can 


be  seen  or  heard  by  outsiders.    Common- 
wealth y.  Murr,  7  Pa.  Super.  Gt  891,  394. 

PoolrooiB. 

A  house  to  which  people  promlscnously 
resort  for  purposes  injurious  to  the  public 
morals  is  a  disorderly  house.  It  includes  a 
room  kept  to  which  persons  commonly  resort 
for  the  purpose  of  betting  on  horse  races. 
Haring  v.  State,  17  Atl.  1079,  1080,  51  N.  J. 
Law  <22  Vroom)  442  (quoting  McCIean  v. 
State,  9  AtL  681,  47  N.  J.  Law  [18  Vroom]  , 
471).  ! 

Saloon* 

The  term  ''disorderly  house,**  as  used  in 
Pen.  Code,  art  339,  defining  a  disorderly 
house  as  one  kept  for  purposes  of  prostitu- 
tion, or  as  a  common  resort  of  prostitutes  i 
and  vagabonds,  cannot  be  construed  to  in- 
clude a  combined  retail  grocery  store  and 
beer  saloon,  frequented  by  prostitutes  r 
vagabonds  for  the  purpose  of  drinking  beer. 
Harmes  v.  State,  9  S.  W.  487,  26  Tex.  App. 
190,  8  Am.  St  Rep.  470. 

The  term  "disorderly  house**  has  in  law 
a  well-settled  and  well-defined  meaning, 
which  is  not  identical  with,  and  does  not  nec- 
essarily include,  the  term  "tippling  shop," 
which  is  defined  by  Bouvier  as  a  place  where 
spirituous  liquors  are  sold  and  drank  In  vio- 
lation of  law.  City  of  Emporia  t.  Volmer, 
12  Kan.  622,  633. 

Single  room. 

A  disorderly  house,  within  the  meaning 
of  a  statute  prohibiting  the  keeping  of  dis- 
orderly houses,  may  include  the  keeping  of 
a  single  room.  Moore  y.  State,  4  Tex.  App. 
127,  128. 

To  constitute  a  disorderly  house,  it  is  not 
necessary  that  the  whole  building,  with  every 
room  and  apartment  in  it,  shall  be  used  for 
the  unlawful  purpose.  Ordinarily  but  a  sin- 
gle apartment  would  be  used  for  the  diso^ 
derly  purpose,  though  the  whole  might  be  so 
used,  and  the  nuisance  to  the  public  would 
be  the  same,  whether  it  was  in  one  room  or 
several  in  the  same  house.  State  t«  Garity, 
46  N.  H.  61,  62. 

DISORDEBIiT  BCANNEB. 

The  words  "disorderly  manner,**  !n  Rev. 
St  1881,  S  2097,  providing  that  whoever  keeps 
a  place  where  intoxicating  liquors  are  sold, 
bartered,  or  given  away,  or  suffered  to  be 
drank  in  a  disorderly  manner,  to  the  annoy- 
ance or  injury  of  any  part  of  the  citizens  of 
the  state,  shall  be  fined,  etc.,  applies  not  only 
to  a  selling,  etc.,  in  a  disorderly  manner,  hut 
also  applies  to  the  manner  of  keeping  the 
house.  Nace  v.  State,  19  N.  E.  729,  117  Ind. 
114. 
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BISOBOBBIiT  PERSON. 

Disorderly    conduct    disftingiiiBhed*    me 
"Disorderly  Conduct" 

Tbe  term  "disorderly  person'*  is  broader 
than  the  term  •'vagint"  "Disorderly*' 
means  lawless;  contrary  to  law;  violating, 
or  disposed  to  violate,  law  and  good  order; 
inclined  to  break  loose  from  restraint;  un- 
ruly; in  a  manner  violating  law  and  good 
order;  contrary  to  rules  or  established  insti- 
tutions. It  is  very  extensive  in  its  signifies- ; 
tion,  and  includes  all  who  violate  the  peace 
and  good  order  of  society,  either  as  vagrants, 
disorderly,  or  for  breach  of  the  public  peace. 
Id  re  Aldermen  and  Justices  of  the  Peace 
(Pa.)  2  Pars.  Eq.  Gas.  458,  464. 

The  words  "disorderly  person,"  as  used 
in  Laws  1896,  c.  112,  $  40,  providing  that  any 
person  intoxicated  in  a  public  place  is  a  dis- ! 
orderly  person,  and  may  be  arrested,  etc.,  is ! 
the  nomination  of  the  offense  as  a  crime,  be- 1 
ing  merely  descriptive  of  it,  or,  as  said  V 
Mr.  Judge  Strong  in  Hill  ▼.  People,  20  N.  Y. 
368,  persons  who  are  found  intoxicated  In 
public  places  may  well  be  considered  disor- 
derly at  the  time.    So  may  persons  when 
perpetrating  almost  any  crime.    People   v. 
Markell,  45  N.  Y.  Supp.  004,  907,  20  Misc. 
Rep.  149. 

Where  a  complaint  against  one  was  for 
willful  refusal  and  neglect  to  provide  for  his 
wife,  which  neglect  constitutes  one  a  disor- 
derly person,  under  the  fifth  section  of  the 
act  relative  to  disorderly  persons,  a  finding 
that  such  person  was  "guilty  of  being  a  dis- 
orderly person,  under  the  provisions  of  the 
act  concerning  disorderly  persons,"  was  in- 
eafflcient;  It  not  being  equivalent  to  a  deter- 
mination that  he  had  been  guilty  of  will- 
fully refusing  and  neglecting  to  provide  for 
bis  wife.  O'Shaughnessy  v.  McLorinan,  43 
N.  J.  Law  (14  Vroom)  410,  413. 

Under  Code  Cr.  Proc.  9  809,  describing, 
among  others,  disorderly  persons  as  persons 
who  actually  abandon  their  wives  or  children 
In  the  city  of  New  York  without  adequate 
support,  or  who  leave  them  in  danger  of  be- 
coming a  burden  upon  tbe  public,  or  who  neg- 
lect to  provide  for  them  according  to  their 
means,  a  husband  may  be  proceeded  against 
as  a  disorderly  person,  in  that  he  failed  to 
support  his  wife;,  though  she  had  previously, 
in  an  action  for  a  limited  divorce,  obtained 
a  decree  of  separation  without  alimony,  as 
nich  decree  did  not  terminate  the  marital 
relation.  People  v.  Gullen,  40  N.  Y.  Supp.  1, 
2, 7  App.  Div.  118. 

One  convicted  of  playing  at  bowls  is  not 
a  disorderly  person.  Rex  v.  Clarke,  1  Cowp. 
35,86. 

One  who  keeps  a  public  saloon,  to  which 
persons  resort  for  the  purpose  of  playing  pool, 
la  a  disorderly  person,  under  Code  Cr.  Proc 
I  899,  subsecfl.  4,  7,  defining  disorderly  per- 


sons as,  among  others,  keepers  of  hous^  for 
the  resort  of  gamesters,  and  persons  who 
keep  in  a  public  place  an  apparatus  or  de- 
vice for  the  purpose  of  gaming.  People  v. 
Cutler,  1  N.  Y.  Cr.  R.  178;  179. 

The  following  are  disorderly  persons:  (1) 
Persons  who  actually  abandon  their  wires 
or  children,  without  adequate  support,  or 
leave  them  in  danger  of  becoming  a  burden 
upon  the  public,  or  who  neglect  to  provide  for 
them  according  to  their  means;  (2)  persons 
who  threaten  to  run  away  and  leave  their 
wives  or  children  a  burden  upon  the  public; 

(3)  persons  pretending  to  tell  fortunes,  or 
where  lost  or  stolen  goods  may  be  found; 

(4)  keepers  of  bawdyhouses,  or  houses  for 
the  resort  of  prostitutes,  drunkards,  tipplers, 
gamesters,  habitual  criminals,  or  other  dis- 
orderly persons;  (5)  persons  who  have  no 
visible  profession  or  calling  by  which  to 
maintain  themselves,  but  who  do  so,  for  the 
most  part,  by  gaming;  (6)  Jugglers,  common 
showmen,  and  mountebanks,  who  exhibit  or 
perform  for  profit,  puppet  shows,  wire  or  rope 
dancers,  or  other  Idle  shows,  acts,  or  feats; 
(7)  persons  who  keep  in  a  public  highway  or 
place  an  apparatus  or  device  for  the  purpose 
of  gaming,  or  who  go  about  exhibiting  tricks 
or  gaming  therewith;  (8)  persons  who  play 
in  a  public  highway  or  place  with  cards,  dice, 
or  any  other  apparatus  or  device  for  gam- 
ing; (9)  habitual  criminals  within  the  pro- 
visions of  this  Code.  Code  Cr.  Proc.  N.  Y. 
1903,  «  899. 

Pub.  Acts  1889,  No.  264,  entlUed  "An 
act  relative  to  disorderly  persons,"  section 
1  of  which  enumerates  those  who  come  under 
the  term  "disorderly  persons,''  is  not  uncon- 
stitutional, as  embracing  more  than  one  ob- 
ject; the  term  "disorderly  persons"  being 
comprehensive,  and  properly  Including  all 
those  who  are  designated  in  the  body  of  the 
act  People  v.  Kelly,  99  Mich.  82,  84,  67  N. 
W.  1090. 

DISPARAGEMENT. 

"Disparagement**  as  used  in  statutes 
prohibiting  a  guardian  from  allowing  mar- 
riage of  his  ward  in  disparagement,  con- 
templates some  personal  or  social  defect  or 
disqualification,  such  as  deformity,  lunacy, 
disease,  vlllenage,  alienage,  or  corruption  of 
blood,  and  does  not  Include  inequality  of  for- 
tune. A  marriage  which  brought  no  dis- 
grace on  the  ward  or  her  kin,  which  did  not 
put  her  or  them  below  their  proper  station, 
but  only  united  her  to  a  man  of  less  fortune 
than  herself,  is  not  a  marriage  in  disparage- 
ment    Shutt  ▼.  Carloss,  36  N.  C.  232,  240 


DISPATCH. 

See  "Cipher  Dispatch  or  Message.** 

Dispatches,  treated  of  in  the  decisions 
as  warlike  or  contraband  communications, 
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are  defined  to  be  official  communications  of 
official  persons  on  the  public  affairs  of  the 
government  The  Tropic  Wind  (U.  S.)  24 
I^ed.  Cas.  212,  214. 

DISPATCH. 

See  "Convenient  Dispatch**;  "Cnstomary 
Dispatch";  "Quick  Dispatch";  "With 
All  Dispatch";  "With  All  Possible  Dis- 
patch." 

In  a  charter  party,  by  which  the  owners 
guarantied  that  for  a  certain  rate  per  ton 
the  ship  should  be  dispatched  from  a  certain 
place  within  a  certain  time  after  arrival, 
^•dispatched"  means  not  detained  at  the  place 
mentioned.  It  cannot  be  said  that  a  vessel 
which  has  continued  in  the  harbor  for  more 
than  21  days  has  been  dispatched  within 
that  time.  Sharp  v.  Gibbs,  40  Eng.  Law  & 
Eq.  383,  387. 

Where  a  charter  party  provided  that 
a  vessel  was  to  have  "dispatch  in  dischar- 
ging," it  was  not  obliged  to  await  its  turn 
in  respect  of  other  vessels  which  the  con- 
signees of  her  cargo  were  discharging,  nor 
yield  to  any  custom  to  that  effect  obtaining 
with  such  consignees.  Keen  v.  Audendried 
(U.  8.)  14  Fed.  Gas.  177. 

As  without  delay. 

The  word  "dispatch,"  employed  in  bills 
of  lading  requiring  a  cargo  to  be  discharged 
with  dispatch,  has  been  held  to  mean  that 
the  consignee  is  to  take  the  cargo  as  rapidly 
as  the  vessel  can  deliver  it  Terjesen  v. 
Carter  (N.  Y.)  9  Daly,  193,  194. 

A  charter  party,  obligating  the  char- 
terer to  furnish  and  receive  cargo  with  all 
possible  "dispatch,"  meant  that  the  charterer 
should  designate  a  berth  and  furnish  cargo 
at  the  place  of  loading  as  fast  as  it  might 
be  possible  for  the  vessel  to  receive  it. 
Moody  V.  500.000  Laths  (U.  S.)  2  Fed.  607, 
008. 

The  term  "dispatch,"  as  used  in  a  char- 
ter party  requiring  the  vessel  to  be  dis- 
charged with  dispatch,  means  without  de- 
lay. It  does  not  mean  with  diligence,  nor 
does  it  refer  to,  nor  is  it  controlled  by, 
any  usages,  customs,  or  rules  of  the  port 
where  the  discharge  is  made.  It  is  a  term 
that  does  not  need  construction  by  refer- 
ence to  extrinsic  circumstances.  A  charterer, 
who  stipulates  for  a  dispatch  in  a  discharge, 
takes  all  risks  of  being  able  to  effect  such 
discharge.  Though  without  his  fault,  by 
stress  of  weather,  ice,  the  impossibility  of 
obtaining  necessary  hands  to  receive  the 
cargo,  or  other  cause,  he  is  obliged  to  de- 
tain the  ship,  he  must  pay  the  stipulated 
damage.  Sleeper  t.  Puig  (U.  S.)  22  Fed. 
Gas.  321.  322. 


DISPENSARY. 

As  a  saloon,  see  '^Saloon.'* 

In  the  legislation  of  the  state  the  phrases 
"question  of  dispensary,"  and  "the  issnie  of 
dispensaries"  were  in  common  and  univer- 
sal use  when  reference  was  had  to  the  agi- 
tation prevalent  throughout  the  state  or  In 
any  county  or  municipality  looking  to  com- 
mitting and  confining  the  sale  of  spirituou!^, 
vinous,  or  malt  liquors  to  government  agen- 
cies and  on  governmental  account;  and 
wherever  this  has  been  done  it  was  said 
that  a  dispensary  had  been  established. 
Hence,  while  there  may  be  dispensaries  for 
the  disposition  of  commodities  other  than 
these  liquors,  when  reference  is  made  to 
them  by  use  of  the  word  "dispensary,"  there 
must  be  some  express  differentiation,  or  else 
the  reference  will  be  understood  to  be  dis- 
pensary of  liquors;  and  hence  the  use  of 
such  word  in  the  title  of  an  act  sufQcieDtly 
expresses  the  purpose  of  the  act  Mitchell 
V.  State,  32  South.  687,  689,  134  Ala.  392. 

The  Dispensary  Act  of  Decemb^  21 
1892,  is  not  a  law  prohibiting  the  sale  of  in- 
toxicating liquors,  as  It  not  only  permits, 
but  absolutely  encourages,  such  sale  to  an 
unlimited  extent;  for  by  its  profit  feature 
it  holds  out  an  Inducement  to  every  taxpayer 
to  encourage  as  large  sales  as  possible,  and 
thereby  lessen  the  burden  of  taxation  to  the 
extent  of  the  profits  realized.  McCullougb 
V.  Brown.  41  S.  C.  220,  278^  279,  19  8.  K 
458,  470,  23  L.  R.  A.  410. 

DISPENSE. 

To  dispense  is  to  deal  out,  to  distribute, 
to  give.  So  that  giving  liquors  is  included 
in  a  charge  of  dispensing  liquor,  in  a  prose- 
cution under  an  ordinance  making  it  a  mis- 
demeanor to  sell,  deal  out,  or  give  away  liq- 
uors on  Sunday.  Johnson  v.  City  of  Chatta- 
nooga, 36  S.  W.  1092.  1093,  97  Tenn.  (13 
Pickle)  247. 

As  snspeiid. 

Under  Code  Iowa,  9  489,  providing  that 
a  municipal  ordinance  shall  be  read  on  three 
different  days,  unless  three-fourths  of  the 
council  vote  to  dispense  with  the  rules,  an 
ordinance  is  valid  if  passed  by  three-fourths 
vote  upon  a  motion  to  suspend  the  rules; 
there  being  no  substantial  difference  in  the 
terms.  Town  of  Bayard  ▼.  Baker,  40  N. 
W.  818,  819,  76  Iowa,  220. 

DISPENSATION. 

"License,"  as  a  term  of  real  estate  law, 
is  defined  to  be  an  authority  to  do  a  particu- 
lar act  or  series  of  acts  upon  another's  land, 
without  possessing  any  estate  therein,  ano 
is  generally  created  by  parol,  though  it  ma; 
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be  inferred  from  circumstanceB  In  the  rela- 
tionship of  the  parties.  .  It  is  distinguished 
from  an  easement,  which  must  be  created 
by  grant  or  prescription,  In  the  fact  that  the 
latter  always  implies  an  interest  In  the  land 
upon  which  it  Is  Imposed,  while  a  dispensa- 
tion or  license  passes  no  interest,  nor  does 
it  alter  or  transfer  property  in  anything, 
bat  only  makes  an  action  lawful  which  with- 
out it  would  hare  been  unlawful.  Baldwin 
V.  Taylor,  31  Atl.  250.  251.  KW  Pa.  507. 

The  waiver  or  dispensation  is  not  in  the 
nature  of  a  contract,  which  requires  the  sup- 
port of  a  consideration,  but  rather  of  an 
estoppel,  whereby  the  underwriter  is  pre- 
cluded from  denying  the  yalldity  of  the  con- 
tract on  account  of  acts  or  admissions,  either 
recognizing  It  as  of  binding  force  after  the 
forfeiture  or  holding  out  to  the  assured  that 
the  performance  of  the  condition  is  dis- 
pensed with.  VIele  ▼.  Germania  Ins.  Co.,  26 
Iowa,  9,  56  (quoted  in  Knarston  y.  Manhat- 
tan Life  Ins.  CkK.  73  Pac.  740.  742.  140  Cal. 
57). 

DISPLACE. 

In  a  provision  in  articles  for  a  whaling 
voyage  that,  if  any  officer  or  seaman  should 
be  Judged  by  the  master  incompetent,  the 
master  may  displace  him  and  substitute 
another,  the  word  ''displace'*  imported  that, 
if  the  master  found  an  officer  or  seaman  in- 
competent or  otherwise  unfit  to  perform  the 
duties  of  his  station,  the  master  might  de- 
;;rade  or  reduce  him  to  a  lower  station,  but 
did  not  authorize  the  discharge  of  one  who 
had  shipped  under  the  articles.  Potter  t. 
Smith,  108  Masa  68,  69. 


DISPLAY. 

''Display,'*  as  used  in  Act  Gong.  Sept 
26,  1888,  c.  1089,  25  Stat  406  [U.  S.  Comp. 
St  1901,  p.  2661],  prohibiting  the  mailing 
of  any  matter  in  envelopes  with  a  style  of 
display  Intended  to  reflect  on  the  character 
or  conduct  of  another,  is  as  applicable  to 
delhieatlons  as  It  is  to  writing  or  printing, 
and  includes  the  use  of  a  black  envelope 
addressed  in  white  letters,  which  signifies 
to  those  who  may  see  it  that  the  letter  is  a 
third  demand  for  an  overdue  debt  United 
States  v.  Dodge  (U.  S.)  70  Fed.  235,  236. 

A  gaming  table.  « 

Displaying  a  gaming  table  for  the  pur- 
pose of  obtaining  bettors  is  a  different  and 
distinct  act  from  keeping  a  table  for  gaming, 
though  the  punishment  may  be  the  same. 
I^eeping  tables  for  gaming  is  an  offense  con- 
tinuous in  its  nature,  but  it  does  not  follow 
that  the  act  of  displaying  such  table  is  con- 
tinuous.  The  act  of  displaying  the  table 
for  the  purpose  of  obtaining  bettors  is  not 


included  in  the  charge  of  keeping  a  table 
for  the  purpose  of  gaming.  Kaln  v.  State, 
16  Tex.  App.  .282,  308. 

DISPONET. 

Disponet  means  to  have  the  disposal  or 
administration  of  a  thing.  Smith  v.  Bon- 
hoff,  2  Mich.  115, 116, 121. 


DISPOSAL 

See  "Absolute  Disposal'* 

"Disposal"  is  a  word  of  broad  signifi- 
cance, and  is  thus  defined  by  Webster:  "To 
determine  the  faith  of;  to.  exercise  control 
over;  to  fix  the  condition,  application,  em- 
ployment, etc.,  of;  to  direct  or  assign  for  a 
use;  to  exercise  finally  one's  power  of  con- 
trol over;  to  pass  over  into  the  control  of 
some  one  else;  to  alienate;  to  bestow;  to 
part  with;  to  get  rid  of,  as  to  dispose  of  a 
bouse,  or  dispose  of  one's  time."  The 
word  being  so  varied  in  meaning,  the  sense 
to  be  attributed  to  it  in  a  statute  providing 
that  an  action  may  be  maintained  for  a  debt 
contracted  during  infancy,  where  defendant 
after  becoming  of  age  has  ratified  the  con- 
tract by  a  disposal  of  the  property,  must  be 
determined  with  reference  to  the  law  as  it 
stood  prior  to  the  passage  of  the  act  The 
law  as  it  stood  in  this  state  was  that  the 
contract  could  not  be  enforced  unless  it  had 
been  ratified  by  a  writing  of  the  Infant  after 
he  became  of  age.  If  a  mere  retention  of 
the  property  after  full  age  had  been  intend- 
ed as  an  act  of  ratification,  the  addition  of 
the  clause  as  to  disposal  of  the  property 
would  have  been  meaningless.  We  think 
the  sense  to  be  attributed  to  the  word,  as 
used  in  the  statute,  should  be  its  most  com- 
mon one,  to  wit.  to  alienate  as  by  sale,  gift, 
or  devise.  Koerner  v.  Wilkinson,  70  S.  W. 
509,  511,  96  Mo.  App.  510. 

In  Comp.  Laws,  c.  32,  S  28,  prohibiting 
the  fraudulent  sale,  transfer,  secretion,  or 
disposal  of  property  vrtth  intent  to  defraud 
creditors,  "disposal"  means  to  pass  the  prop- 
erty over  into  the  control  of  another,  to  part 
with  it  or  get  rid  of  it,  to  exercise  finally 
one's  power  of  control  over  It  Herold  v. 
State,  31  N.  W.  258,  261,  21  Neb.  50,  51. 

Act  Cong.  June,  1878,  Rev.  St  S  2380  et 
seq.  [U.  S.  Comp.  St  1901,  p.  1455],  author- 
izes the  county  Judge  to  enter  land  so  set- 
tled and  occupied,  and  hold  the  same  in 
trust  for  the  sole  use  and  benefit  of  the 
occupants  thereof  according  to  their  respec- 
tive Interests;  the  execution  of  which  trust 
as  to  the  disposal  of  the  lots  in  such  town, 
and  the  proceeds  of  the  sale  thereof,  to  be 
conducted  under  such  regulations  as  may 
be  prescribed  by  the  legislative  authority  of 
the  state  or  territory  in  which  the  same  may 


DISPOSAL 


2114 


DISPOSE  OP 


be  situated.  So  far  as  the  word  "disposal" 
referred  to  lots  actually  occupied  when  the 
entry  was  made.  It  must  be  understood  to 
mean  distribution;  the  words  "disposal"  and 
"distribution"  being  often  used  synonymous- 
ly, since  as  to  such  lots  they  were  already 
disposed  of,  and  there  was  no  authority  to 
sell  them  at  public  sale.  Goldberg  ▼•  Kidd, 
58  N.  W.  674,  577.  5  S.  D.  169. 

As  power  to  aiortsaee* 

Gen.  Laws  1874,  p.  283,  9  869,  subd.  6, 
providing  that  the  county  court  as  a  court 
of  probate  has  power  to  order  the  renting, 
.sale,  or  other  disposal  of  the  real  and  per- 
sonal property  of  minors,  cannot  be  construed 
to  include  a  power  to  mortgage.  The  word 
"disposal"  has  no  technical  meaning,  and 
must  be  of  the  same  character  as  a  sale; 
that  is,  a  transfer  of  the  estate.  A  mort- 
gage, not  being  a  conditional  sale,  does  not 
transfer  an  estate.  It  may  create  a  power 
which  may  lead  to  a  disposal,  but  is  not  in 
Itself  a  disposal  of  real  estate.  A  disposal 
is  effected  by  a  foreclosure  and  sale,  but  a 
county  court  has  no  power  to  order  a  fore- 
closure and  sale.  A  foreclosure  in  the  cir- 
cuit court  Is  Aot  a  disposal  by  order  of  the 
county  court.  The  power  to  dispose  implies 
and  requires  a  disposal  for  full  value.  It 
might  possibly  authorize  an  exchange.  A 
power  to  mortgage  is  neither  necessarily  im- 
plied in  the  word  "disposal,"  nor  does  its  as- 
sociation with  the  word  "sale"  indicate  that 
any  such  interpretation  can  be  legitimately 
put  on  It  Trutch  v.  Bunnell,  4  Pac  688,  689, 
11  Or.  58,  50  Am.  Rep.  456. 


DISPOSE  OF. 

See  "Specially  Disposed  or;  "Sell  and 
Dispose  Of";  "Sell,  Exchange,  and  Dis- 
pose Of";  "Sold  and  Disposed  of." 

Otherwise  dispose  of,  see  **Otherwise." 

To  dispose  of  means  "to  part  with;  to 
relinquish;  to  get  rid  of — ^as  to  dispose  of 
a  house."  Webster's  Dictionary.  After 
every  appeal  actions  commenced  In  the  cir- 
cuit court  are  remanded  to  that  court  for 
final  disposition.  Until  the  action  Is  thus 
"disposed  of  therein,  no  second  notice  of 
trial  is  required.  In  re  01son*8  Estate  (S. 
D.)  94  N.  W.  421,  422. 

Acts  1899.  p.  55,  c.  40  (Shannon's  Code, 
S  6057),  provides  that,  If  any  case  is  pend- 
ing and  on  trial  and  undetermined  at  the 
time  the  existing  term  expires,  the  term  shall 
be  extended  and  continued  into  the  succeed- 
ing term  for  the  purpose  of  disposing  of  the 
case.  Held,  that  a  motion  for  a  new  trial, 
partially  considered  and  not  determined  at 
the  beginning  of  a  new  term,  was  within  the 
meaning  of  the  phrase  "disposing  of  the 
case":  it  being  considered  that  a  case  is  not 
disposi'd  of  so  long  as  the  motion  for  a  new 


trial  is  not  considered.  Jackson  &  S.  St.  R. 
R.  &  Tel.  Cob.  y.  Simmons,  64  &  W.  7(^ 
706,  107  Tenn.  392. 

In  the  Chickasaw  treaty  of  July  1,  18^. 
and  the  treaty  of  Pontotoc  of  March  1,  1833, 
providing  that  the  reservations  to  IndividnaU 
should  not  be  sold,  leased,  or  disposed  of, 
except  in  the  particular  manner  pointed  oat 
by  the  treaty,  the  words  "disposed  or*  might 
seem   to   embrace   other   dispositions    than 
those  of  sale  and  lease,  and  yet  they  cannot,     ! 
on  the  principle  "noscltur  a  sodis,"  be  ex- 
tended so  as  to  Include  any  other  than  tbose     | 
of  a  character  like  those  specially  named;  tbat 
Is,  of  a   voluntary  nature,  effected  by  the 
personal  will  of  the  possessor.    Love  y.  Pam-     I 
pUn  (U.  S.)  21  Fed.  755.  760. 

"Dispose  or*  means  "to  alienate;  to  ef-  | 
fectually  transfer."  The  clause  specifying 
intent  in  Act  June  8,  1878,  c  151,  20  Stat.  90. 
1  Supp.  Rev.  St.  168  [U.  S.  Comp.  St  1901, 
p.  1529],  declaring  it  unlawful  **to  cut  or 
cause  or  procure  to  be  cut,  or  wantonly  de- 
stroy, any  timber  growing  on  any  lands  of 
the  United  States,  •  •  •  or  remove  or 
cause  to  be  removed,  any  timber  from  said 
public  lands,  with  intent  to  export  or  dis- 
pose of  the  same,"  qualifies  the  cutting,  as 
well  as  the  removal,  of  timber;  and  an  in- 
dictment for  cutting  timber  on  the  public 
lands  specified  in  the  act,  which  does  not 
allege  that  the  defendant  Intended  to  export 
or  dispose  of  the  timber  so  cut,  is  fatally 
defective.  United  States  y.  Hacker  (U.  S.) 
73  Fed.  292.  294. 

"Disposed  of,"  as  used  in  Sess.  Laws 
1867,  p.  110,  c.  76,  authorizing  an  attachment 
whenever  the  plaintiff  shall  make  affidavit 
that  the  defendant  has  assigned,  secreted, 
or  disposed  of  his  property  with  intent  to  de- 
lay or  defraud  his  creditors,  signifies  any 
actual  removal  or  disposition  in  fact  of  the 
property  other  than  the  transfer  of  the  legal 
title  or  a  hiding  in  fact  Guile  y.  McNanny, 
14  Minn.  520,  522  (Gil.  391,  393)  100  Am.  Dec. 
244. 

"Dispose,"  as  used  in  a  statute  punish- 
ing the  disposal  of  forged  paper,  means  to 
transfer  to  any  person,  to  put  Into  the  hands 
of  another,  or  to  put  away  by  any  means. 
People  V.  Rathbun  (N.  Y.)  21  Wend.  509.  52a 

In  Rev.  St.  1879,  S  398,  authorizing  an 
attachment  where  the  defendant  has  fraud- 
ulently concealed,  removed,  or  disposed  of 
his  property  or  effects,  so  as  to  hinder  or 
delay  his  creditors,  "disposed"  covers  all 
such  alienations  of  property  as  may  be  made 
in  ways  not  otherwise  pointed  out  in  the 
statute:  for  example,  such  as  pledges,  gifts, 
pawns,  bailments,  and  other  transfers  and 
alienations  as  may  be  effected  by  mere  de- 
livery and  without  the  use  of  any  writing, 
assignment,  or  conveyance.  BuUene  v. 
Smith,  73  Mo.  151,  161. 
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A  wUl  giving  a  house  and  lot  to  testa- 1 
tor's  widow  to  use,  occupy,  or  dispose  of  as  • 
she  may  think  proper,  authorizes  her  to  dis- 
pose of  the  property  in  any  manner,  whether 
by  sale,  mortgage,  lease,  or  otherwise.  Bern 
r.  Fabian,  35  Aa  760,  763,  54  N.  J.  Bq.  615. 

A  power  in  a  will  to  executors  to  "dis-  i 
pose  and  sell  real  estate  at  their  discretion" 
does  not  operate  to  create  a  conversion  of 
the  property.    Sage  v.  Lockman  (N.  Y.)  53 
How.  Prac  276. 

"Disposed  of,"  as  used  in  the  restrictive 
clause  in  the  residuary  bequest  to  one  of 
property  not  heretofore  disposed  of,  should 
be  construed  as  though  the  testator  had  said 
that  "all  of  my  estate  which  shall  not  pass 
by  the  preceding  bequests  in  my  will  to  the 
legatees  therein  named,  I  give  to  the  residu- 
ary legatee,"  for  "heretofore"  has  relation 
to  the  several  preceding  paragraphs  in  the 
will,  and  "disposed  oT*  means  an  effectual 
transfer  or  disposition  by  the  will,  which 
could  not  be  until  the  death  of  the  testator. 
In  re  Crane  (Oonn.)  2  Root,  487,  488. 

The  word  "dispose,"  as  used  in  the  pro- 
vision of  a  will,  giving  property  to  a  wife, 
**to  use  and  dispose  of  the  same"  as  she  may 
think  proper,  includes  a  conveyance  abso- 
lute and  In  fee  simple.  Woodbridge  v.  Jones, 
67  N.  B.  878^  879,  183  Mass.  549. 

The  word  "dispose"  has  a  broader  sig- 
Diflcatlon  than  the  word  "transfer."  A 
fraudulent  transfer  of  property  is  a  fraudu- 
lent disposition  of  it  Howard  v.  Caperon, 
3  Willson,  Glv.  Gas.  Gt  App.  S  313. 

Abselute  title  ImpUed. 

"Dispose  of  as  they  think  best,"  as  used 
in  a  will  providing  that,  when  testatrix  was 
done  with  her  property,  she  wanted  certain 
persons  to  pay  her  debts,  give  certain  arti- 
cles, and  pay  money  to  persons  named,  and 
the  remainder  to  keep  and  "dispose  of  as 
they  think  best,"  did  not  qualify  or  cut  down 
the  interest  in  the  estate,  which  was  an  ab- 
solute one.  Oheney  v.  Plumb,  48  N.  W.  668, 
79  Wis.  602. 

A  will  by  which  testator  gave  and  be- 
queathed to  his  son  a  certain  estate,  *to  do 
and  dispose  of  as  he  may  think  proper," 
should  be  construed  as  conveying  a  fee,  and 
not  a  life  estate.  King  v.  Ackerman,  67  U. 
S.  (2  Black)  408,  415,  17  L.  Bd.  292. 

Construing  the  clause  of  a  will  giving 
property  to  the  wife  of  testator,  with  power 
to  dispose  of  the  same  at  her  death,  the 
court,  under  a  long  line  of  decisions,  adopts 
this  construction:  "If  land  be  devised  to  a 
person  with  general  power  to  dispose  of  the 
same,  an  estate  in  fee  simple  passes.  Such 
power  of  disposition  amounts  to  an  absolute 
gift  of  the  property."  So,  where  the  clause 
U  the  will  provides  that  "if,  at  her  death, 
3  Wds.  ft  P.— 8 


there  is  any  property  in  her  possession,  one- 
half  shall  revert  to  his  nephew."  She  would 
receive  an  estate  in  fee  simple  from  trust 
Dalrymple  v.  Leach,  61  N.  E.  443,  445,  192 
111.  51. 

The  words  "dispose  of  all  or  any  part 
thereof  at  her  discretion,"  as  used  in  a  will, 
where  testator  bequeathed  the  use  and  in- 
come of  his  residuary  estate  to  his  widow 
during  her  life,  she  to  use  as  much  of  the 
principal  as  she  might  need,  with  power  to 
dispose  of  all  or  any  part  at  her  discretion, 
and  with  a  gift  over  at  her  death,  meant 
that  testator  intended  the  widow  should 
have  only  a  life  estate  in  that  part  of  the 
estate  which  she  did  not  need  to  consume. 
Stevens  v.  Flower,  19  Atl.  777,  780.  46  N. 
J.  Eq.  340. 

AdvaiieeBieiit. 

In  a  lease  providing  that,  if  the  landlord 
shall  not  "dispose  of  said  premises"  before 
the  expiration  of  the  term,  the  tenant  shall 
have  a  renewal,  etc.,  the  term  "dispose  of 
includes  a  conveyance  by  way  of  advance- 
ment   Blston  V.  Schilling,  42  N.  Y.  79. 

Assigiuneiit  for  seenrity. 

The  word  "dispose"  in  the  roles  and' 
regulations  of  a  board  of  exchange,  provid- 
ing that  each  member  could  dispose  of  his 
seat  subject  to  the  condition  that,  before 
the  purchaser  could  participate  in  the  pro- 
ceedings of  the  board,  he  must  be  elected  a 
member  thereof,  includes  the  power  to  dis- 
pose of  it  absolutely  or  conditionally,  and 
he  may  assign  It  as  security  for  indebted- 
ness. Glute  V.  Loveland,  9  Pac.  133,  136,  68 
Gal.  254. 

Oonfessioii   of  Jndgmeiit. 

Pamph.  Acts  1896-97,  pp.  1089,  1090, 
providing .  that  every  person  who  sells,  re- 
moves, or  otherwise  disposes  of  property 
subject  to  execution,  with  intent;  to  hinder 
or  defraud  his  creditor,  may  be  punished  by 
fine,  etc.,  means  some- act  of  the  debtor  op- 
erating on  the  property  itself  to  place  it 
beyond  the  reach  of  the  creditor,  such  a& 
the  removal  or  secreting  of  the  property; 
but  the  act  of  the  debtor  in  confessing  a 
judgment  or  procuring  an  attachment  against 
himself  is  not  a  disposition  of  his  property, 
within  the  meaning  of  the  term  as  used  in 
the  statute.  Builders'  &  Painters'  Supply 
Go.  V.  Lucas,  24  South.  416,  418^  119  Ala. 
202, 

Disposition  by  will. 

"Dispose  of,"  as  used  in  St.  April  17, 
1850,  providing  that  the  husband  shall  have 
the  entire  control  of  the  cominon  property, 
"with  absolute  power  to  dispose  of  it," 
should  be  construed  to  include  power  ta 
dispose  of  it  by  devise.  Beard  v.  Knox,  5 
Gal.  252,  256,  63  Am.  Dec  125. 
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A  will  by  which  the  testator  willed  and 
bequeathed  to  his  wife  all  his  property,  real 
and  personal,  including  the  house  and  lot  of 
ground  that  he  resided  on,  during  her  nat- 
ural nfe,  with  power  to  ''dispose  of  the  same 
as  she  may  think  best,''  should  be  construed 
as  giving  a  general  power  to  dispose  of  the 
property  in  specie,  and  not  a  mere  interest 
in  it,  in  any  manner,  including  the  power 
to  dispose  of  it  by  will.  Forsythe  t.  For- 
sythe,  108  Pa.  129,  130. 

A  will  in  which  testator  directed  that, 
after  his  wife's  death,  part  of  his  estate 
should  be  transferred  to  G.  for  her  sole  and 
entire  use  during  her  life;  that  she  should 
not  alienate  it,  but  enjoy  the  interest;  and 
at  her  decease  she  might  dispose  of  it  as 
she  thought  fit — gave  only  a  power  of  dis- 
posal by  will,  and  not  an  absolute  interest 
with  a  superadded  power.  Archibald  v. 
Wright,  9  Sim.  161,  165. 

In  a  will  giving  to  testator's  daughters, 
whatever  may  be  found  and  disposed  of  by 
his  executor,  the  residue  and  remainder,  not 
otherwise  "disposed  of,"  the  words  "dispos- 
ed of  as  first  used  mean  transferred  to  oth- 
ers In  pursuance  of  the  trust  reposed  in 
the  executor,  and  as  last  used  mean  disposed 
of  by  the  testator  in  his  will.  Mace  t.  Mace, 
49  Atl.  1038,  1039,  95  Me.  283. 

The  words  "dispose  of,"  In  a  will  au- 
thorizing one  as  trustee  to  execute  and  de- 
liver any  and  all  deeds,  leases,  contracts, 
and  other  instruments  of  writing  that  he 
may  deem  necessary  in  order  to  dispose  of 
any  and  all  of  the  described  real  estate, 
is  a  far  more  generic  expression  than  **to 
sell,"  and  has  been  held  to  include  a  great- 
er number,  higher,  lower,  and  more  varied 
acts  than  "to  sell";  but  they  ought  not  to 
be  extended  to  a  disposition  by  devise.  An- 
drew V.  Auditor,  5  Ohio  Dec.  242,  251. 

As  to  dlTide. 

The  word  "dispose"  is  sufl3clently  com- 
prehensive in  its  meaning  to  include  every 
possible  mode  of  alienation  or  disposition 
of  property,  and  therefore,  in  an  antenuptial 
contract,  includes  the  right  to  divide  the 
property.  American  Home  Missionary  Soc. 
V.  Wadhams  (N.  Y.)  10  Barb.  597,  001. 

A  will  left  property  In  trust  to  R.,  sub- 
ject to  the  power  of  the  beneficiary  to  dis- 
pose thereof  by  grant  or  devise.  The  bene- 
ficiary exercised  the  power  by  will,  devising 
the  property  to  her  husband,  in  trust  to  re- 
ceive the  rents  and  profits  to  apply  on  the 
education  and  maintenance  of  their  children, 
and  authorized  the  husband  at  any  time  to 
sell  and  convey  the  estate  and  receive  the 
consideration,  and  to  invest  and  dispose  of 
the  same  for  the  benefit  of  the  children. 
Held,  that  the  word  "dispose"  was  used  in 
a  double  meaning.  With  reference  to  the 
power  to  dispose,  given  to  the  daughter,  it 


meant  an  unrestricted  power  to  give  to  any 
ownership  the  entire  property.  As  used  by 
the  daughter,  giving  the  power  to  her  hus- 
band, it  meant  at  the  most  power  to  deter- 
mine the  proportions  among  the  owners  of 
the  ownership  already  given,  and  to  substi- 
tute one  form  of  the  property  bo  owned  for 
another.  He  could  not  dispose  of  the  es- 
tate, or  any  part  of  it,  in  the  first  sense  of 
the  word;  for  others  already  owned  the 
whole.  Grooke  t.  Kings  County,  '97  N.  T. 
421,  441. 

Ezohange. 

A  deed  of  gift,  conveying  realty  to  cer- 
tain minors  and  giving  their  legal  guardian 
power  to  "sell  and  dispose"  of  the  same 
whenever  in  his  discretion  it  should  be  nec- 
essary for  their  support,  includes  not  only 
a  power  to  sell,  but  a  power  to  sell  and  re- 
ceive other  lands  In  exchange  therefor. 
Thurmond  y.  Faith,  69  Ga.  832,  83& 

OiTe. 

An  ordinance  of  a  dty,  providing  that 
no  person  shall  sell,  vend,  deal  in,  or  dis- 
pose of  any  spirituous,  vinous,  fermented,  or 
malt  liquors  within  such  city  without  a  li- 
cense* should  be  construed  to  include  other 
forms  of  disposal  than  indicated  by  the  pre- 
ceding words  in  the  ordinance,  though  con- 
sistent with  them  as  respects  its  intent  and 
purpose.  The  word  "dispose,"  as  used  in 
the  ordinance,  covers  and  forbids  the  fur- 
nishing and  delivery  to  a  person  of  malt  liq- 
uors without  a  license,  whether  he  receives 
any  compensation  for  such  liquor  or  not  A 
person  may  dispose  of  liquor  by  gift,  as  well 
as  by  sale  or  barter,  within  the  meaning 
of  the  ordinance.  State  v.  Deustlng,  22  N. 
W.  442,  83  Minn.  102,  53  Am.  Rep.  12. 

"Dispose  or'  as  used  in  Act  Feb.  26, 
1881  (Pamph.  Acts,  p.  171),   making  it  un- 
lawful for  any  person  or  persons,  except  on 
a  written  prescription,  to  make,  sell,  or  otb- 
erwise  dispose  of  any  spirituous  or  malt  liq- 
uors or  other  Intoxicating  drinks  within  cer 
tain  counties,  cannot  be  construed  to  include 
the  giving  of  two  or  more  drinks  of  whisky 
to  a  friend  by  a  person  at  his  private  resi- 
dence.   •*To  dispose   of.   In  popular   sense, 
when  used  in  reference  to  property,  means 
to  part  with  a  right  to  or  ownership  of  it; 
in  other  words,   a  change  of  property-    ^^ 
I  this  does  not  take  place,  it  would  scarcely 
I  be  said  the  property  is  disposed  of.    Taking 
I  a  glass  of  spirits  or  wine  with  a  friend  or 
I  visitor  in  one's  own  residence  is  one  of  the 
;  forms  in  which  hospitality  not  infrequently 
I  shows  itself.    In  this  act  of  hospitality,  ao 
one  would  entertain  the  thought  of  a  change 
of  property  or  ownership — ^that  he  was  there- 
by disposing  of  the  article  thus  used  and 
consumed."    Reynolds  v.  State,  73  Ala.  8. 

Under  an  act  making  it  unlawful  with- 
in certain  described  limits  to  sell  or  dispose 
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of  any  spirituous  liquors,  "dispose  of  is 
eqiilvalent  to  the  word  "give;"  Franklin  v. 
State,  12  Md.  236,  248. 


"Dispose  ot/'  as  used  in  a  contract  by 
a  co-owner  of  a  mine  to  another  co-owner, 
by  which  the  latter  is  to  develop  the  mine 
and  pay  the  former  the  purchase  price  from 
the  first  profits  thereof,  or  that  such  price 
should  become  due  and  payable  if  the  latter 
should  dispose  of  or  sell  the  mine,  is  broad- 
er than  the  term  "sell,"  and  includes  leasing 
the  mine  for  a  term  of  years  for  a  royalty. 
Hill  V.  Sumner,  10  Sup.  Ct  42,  43,  132  U. 
S.  118.  33  L.  Ed.  284. 

Const  U.  S.  art.  4,  §  3,  which  provides 
that  Congress  shall  have  power  to  dispose 
of  and  make  all  legal  rules  and  regulations 
respecting  the  territory  or  other  property 
belonging  to  the  United  States,  not  only 
rests  in  Ck)ngre8S  the  right  to  s^l  the  land 
belonging  to  the  United  States,  but  also  to 
lease  the  same.  United  States  v.  Gratiot,  39 
U.  S.  (14  Pet)  626,  587,  10  L.  Ed.  573. 

Manage. 

Where  a  clause  of  a  will  did  not  direct 
the  trustees  to  sell,  but  to  dispose  of,  all 
the  testator's  real  and  personal  estate,  the 
word  "dispose"  did  not  import  to  sell,  but 
meant  to  manage  to  the  best  advantage  for 
the  famUy.  Sheffield  v.  Orrery,  8  Atk.  282, 
287. 

Mortgage. 
Act  Cong.  July  1, 1862,  f  3,  incorporating 
the  Union  Pacific  Railroad  Company,  de- 
clares that  for  the  purpose  of  aiding  in  the 
construction  of  the  railroad  and  telegraph 
line,  and  to  secure  the  safe  and  speedy  trans- 
portation of  the  mails,  troops,  munitions  of 
war,  and  public  stores  thereon,  it  was  enact- 
ed that  all  such  land  not  sold  or  disposed  of 
by  the  company  before  the  expiration  of 
three  years  after  the  completion  of  the  en- 
tire road  should  l>e  subject  to  settlement  and 
pre-emption,  like  other  lands.  Held,  that 
the  words  "or  disposed  of  were  not  re- 
dundant nor  were  they  synonymous  with 
"sold."  but  contemplated  a  use  of  the  lands 
granted  different  from  the  sale  of  them, 
which  properly  included  a  mortgaging  of 
the  land  for  the  benefit  of  the  company. 
Plait  V.  Union  Pac.  B.  R.  Co.,  09  U.  S.  48, 
59,  25  L.  Ed.  424. 

A  charter  authorizing  a  corporation  to 
purchase  all  such  lands  as  should  be  neces- 
sary and  convenient,  and  giving  it  power  to 
sell  and  dispose  of  the  same  at  its  pleasure, 
conferred  power  to  mortgage.  According  to 
the  principle  in  the  case   of   Lancaster  v. 


Dolan  (Pa.)  1  Rawle,  231, 18  Am.  Dec.  625,  the 
power  to  sell  includes  the  power  to  mortgage, 
even  under  the  statute  of  uses;  and  the 
superadded  words  "dispose  of,"  which  would 
otherwise  be  redundant,  leave  no  doubt  of 
the  existence  of  an  intent  to  confer  power 
to  the  corporation  to  part  with  its  real  es- 
tate by  any  voluntary  act,  without  regard 
to  the  mode  of  its  operation.  Gordon  v. 
Preston  (Pa.)  1  Watts,  385,  386,  26  Am.  Dec. 
76. 

The  phrase  "dispose  of,  sell,  and  ex- 
change," following  a  general  authority  of 
control  given  to  trustees,  was  not  a  re- 
striction of  such  authority,  but  conferred  a 
more  absolute  power  and  extended  the  trus- 
tee authority  of  disposition.  But,  even  if 
the  clause  be  regarded  as  a  limitation  on 
the  trustee's  power,  he  still  has  authority 
to  incumber  the  estate  by  deeds  of  trust 
authorizing  the  trustee,  on  the  failure  to 
pay  the  money  borrowed,  to  sell  the  land. 
It  is  laid  down  in  many  cases  that  a  power 
of  sale  implies  a  power  to  mortgage.  Faulk 
V.  Dashiell,  62  Tex.  642,  649,  50  Am.  Rep. 
542. 

"Dispose  of,"  as  used  in  a  will  giving 
the  executors  full  power  and  authority  to 
dispose  of  testator's  real  estate  at  any  time 
they  deemed  it  for  the  benefit  of  the  estate, 
does  not  authorize  mortgaging  the  property. 
To  dispose  of  imports  finality,  and  only 
where  a  power  to  sell  would  include  a  power 
to  mortgage  would  these  words,  unmodified 
or  undefined,  imply  such  a  power.  Ruther- 
ford Land  &  Improvement  0>.  v.  Sanntrock, 
46  Atl.  648,  60  N.  J.  Eq.  471. 

"Sell  and  dispose,'*  as  used  in  a  will  pro- 
viding that  "my  said  trustee  shall  have  pow- 
er to  invest  and  change  the  investment  of 
such  moiety,  and  for  that  purpose  to  sell, 
convey  and  dispose  thereof,  or  any  part 
thereof,  as  often  as  he  may  think  proper," 
means  an  out  and  out  sale,  and  did  not  au- 
thorize the  trustee  to  mortgage  the  property 
to  secure  the  payment  of  a  loan.  Wilson 
V.  Maryland  life  Ins.  Co.,  60  Md.  150,  153. 

SeU. 

As  used  in  a  will  giving  power  to  dispose 
of  all  testator's  real  estate,  "dispose  of* 
means  to  sell.  In  the  ordinary,  and  accord- 
ing to  the  common,  understanding  of  the 
word,  the  power  to  dispose  of  the  property 
must  be  considered  as  a  power  to  sell  it. 
Williams*  Lessee  v.  Veach,  17  Ohio,  171,  181, 
49  AnL  Dec  453;  Hunt  v.  Hunt,  11  Nev.  442, 
449. 

"Dispose  of,**  as  used  in  the  articles  of 
association  of  an  unincorporated  trust;   or- 


DISPOSE  OF 


2118 


DISPOSABLE  PORTION 


ganized  for  the  puzpose  of  acquiring,  holding^ 
and  disposing  of  the  capital  stock  of  corpora- 
tions engaged  In  a  particular  line  of  business, 
authorizing  the  trustees  to  acquire,  receive, 
bold,  and  dispose  of  the  title  to  shares  of  the 
capital  stock  of  such  companies,  corpora- 
tions, and  joint-stock  associations,  should  be 
construed  to  mean  to  sell  any  such  stock  to 
third  persons;  such  being  its  obvious  mean- 
ing in  common  acceptation.  The  term  "dis- 
pose of,"  in  its  dictionary  definition,  has 
among  its  meanings  that  of  "bargain;  aliena- 
tion; passing  from  one  Into  the  control  of 
another;  parting  with."  Webst  Diet  Gould 
y.  Head  (U.  S.)  41  Fed.  240,  245. 

In  the  preamble  to  a  statute  passed  In 
1753,  reciting  that  the  proprietors  of  lands 
lying  in  conm[ion  have  power  to  manage,  dis- 
pose of,  and  divide  the  same  in  such  way  and 
manner  as  has  been  or  shall  be  concluded 
and  agreed  on  by  the  major  part  of  the  in- 
terested, and  as  used  in  a  law  of  the  colony 
of  Massachusetts  passed  in  1636,  giving  au- 
thority to  the  freemen  of  every  town  to  dis- 
pose of  their  lands,  ''dispose  ol^'  includes  the 
power  to  sell  and  convey  the  lands.  Rogers 
V.  Goodwin,  2  Mass.  475,  477. 

"Dispose  of,"  as  used  in  an  attachment 
affidavit  charging  that  the  defendant  has 
sold,  assigned,  and  disposed  of  a  portion  of 
his  property  with  Intent  to  defraud  his  cred- 
itors, etc.,  and  in  an  allegation  in  the  answer 
denying  that  defendant  is  about  to  sell  and 
dispose  of,  Is  much  broader  and  more  com- 
prehensive than  the  word  "sell,"  as  the  sell- 
ing of  property  is  but  one  means  of  dispos- 
ing of  It.  Therefore  the  allegation  in  the 
denial  that  defendant  was  about  to  sell  and 
dispose  of  was  simply  a  denial  that  he  was 
about  to  dispose  of  by  selling,  which  was  in- 
sufiicient  Noyes  v.  Lane,  45  N.  W.  327,  328, 
1  S.  D.  125. 

An  act  giving  a  right  of  way  over  Inter- 
vening lands,  with  authority  to  dispose  of 
any  coal  within  the  boundaries  of  such  right 
of  way  on  paying  for  the  same,  gives  a  power 
of  sale;  the  words  "dispose  of  being  de- 
fined by  Webster  as  "to  part  with,  to  sell, 
to  alienate,"  as  "the  man  has  disposed  of 
his  house  and  removed."  Appeal  of  Waddell, 
84  Pa.  90,  9a 

An  allegation  In  an  answer  that  mort- 
gaged property  was  "squandered  and  dis- 
posed of,"  to  defendant's  injury,  necessarily 
implies  that  the  property  was  sold,  or  an  in- 
terest In  it  transferred  to  others.  Burr  y. 
Boyer,  2  Neb.  265,  267. 

In  a  will  providing  that  testator's  prop- 
erty shall  be  disposed  of  as  deemed  best  by 
his  executor,  the  phrase  "disposed  or*  is 
equivalent  to  the  phrase  "shall  be  sold."  In 
re  Hesdra's  Estate.  20  N.  Y.  Supp.  79,  80,  2 
Con.  Sur.  514. 


The  wordB  "disposed  of,**  "conveyed," 
and  "sold,"  though  not  necessarily  synony- 
mous, are  often  used  to  properly  describe  the 
same  transaction.  Cook  ▼•  Bumham.  44  Pac. 
447,  3  Kan.  App.  27. 

Sell  on  eredlt* 

"Disposing,"  as  used  In  an  assignment 
wherein  the  assignee  accepts  the  trust  and 
agrees  to  execute  the  same  by  disposing  of 
the  property  and  applying  the  proceeds  to 
the  payment  of  the  debts,  should  not  be  con- 
strued to  authorize  the  assignee  to  sell  on 
credit,  though  the  term  "disposing"  may 
mean  a  sale  for  cash  or  on  time,  or  an  ex- 
change for  other  property.  Sprecht  ▼•  Par- 
sons, 25  Pac.  730,  7  Utah,  107. 

Vest  by  law. 

In  Gen.  St  1899,  I  6683,  providing  that, 
when  a  person  la  imprisoned  for  life,  his  es- 
tate shall  be  administered  and  disposed  of  as 
if  he  were  naturally  dead,  the  expression 
"disposed  of  U  not  broad  enough  to  reach 
to  and  embrace  the  act  of  law  which  vests 
the  ownership  of  property  in  an  heir  of  inher- 
itance. Smith  y.  Becker,  64  Pac  70,  82  Kan. 
541. 

Seorete  dlstlnfemislied* 

"Dispose,"  as  used  In  a  statate  giving  a 
right  to  attach  defendant's  goods  where  be 
had  attempted  to  secrete  or  dispose  of  the 
same,  was  employed  in  Its  ordinary  sense, 
meaning  to  "alienate  it;  assign  it  to  a  use; 
bestow  it;  direct  its  ownership."  In  the 
statute  it  had  a  distinct  meaning  from  that 
imported  by  the  word  "secrete,"  and  an  affi- 
davit for  attachment,  alleging  that  defend- 
ant had  secreted  his  property  and  had  dis- 
posed of  his  property  was  inconsistent  and 
contradictory.  Pearre  &  Co.  v.  Hawkins,  62 
Tex.  434,  437. 

Gen.  St  1878,  c.  66,  tit  9,  |  147,  autbo^ 
izes  an  attachment  on  proof  that  the  debtor 
has  assigned,  secreted,  or  disposed  of  part  of 
his  property.  Held,  that  the  words  "as- 
signed, secreted,  or  disposed  or*  were  not  in- 
tended to  have  a  separate,  distinct,  and  ex- 
clusive meaning,  but  the  word  "disposed,''  as 
used  In  the  statute,  was  a  comprehensiye 
term,  intended  to  include  any  disposition  in- 
tended to  put  the  property  of  the  debtor  be- 
yond the  reach  of  creditors.  Auerbach  t. 
Hitchcock,  9  N.  W.  79,  28  Minn.  73. 

DISPOSABLE  PORTION. 

The  term  "disposable  portion**  was  used 
in  ancient  common  law  to  designate  tbe 
property  of  a  man's  goods  which  he  could 
dispose  of  without  reference  to  his  wife  or 
children.  2  Bl.  Com.  p.  492,  says:  "By  tbe 
ancient  common  law  a  man's  goods  were  di- 
vided Into  three  equal  parts,  of  which  one 
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went  to  his  b«ln  or  lineal  descendants,  an- 
•tber  to  hia  wife,  and  the  third  was  at  his 
•wn  disposal;  or,  if  he  should  die  without  a 
wife,  he  might  tiien  dispose  of  one  moiety, 
and  the  other  went  to  his  children,  and  so, 
e  converse,  if  he  had  no  children,  the  wife 
was  entitled  to  one  moiety,  and  he  might  be- , 
queath  the  other;    but,   if  he  die  without 
either  wife  or  issue,  the  whole  was  at  his . 
own  disposal."    Hopkins  ▼.  Wright,  17  Tez.  | 
30,  36;  Grain  t.  Grain,  17  Tex.  80,  08.  { 

DI8P08INO  MmB  AND  MEMORY.  | 

See  "Sound  Mind  and  Memory.**  | 

A  disposing  mind  has  the  mental  capac-  ■ 
Ity  to  know  and  understand  what  dlsposi- ' 
tion  testator  may  wish  to  make  of  his  prop- 
erty and  on  whom  he  will  bestow  his  bounty. 
Freeman  ▼.  Basly.  7  N.  B.  656,  058.  117  111. 
317.  321;  Yardley  v.  Cuthbertson,  108  Pa. 
395.  406,  1  AU.  765,  56  Am.  Rep.  218. 

A  disposing  mind  and  memory  is  a  mind 
and  memory  which  has  the  capacity  of  recol- 
lecting, and  discerning  and  feeling,  the  rela- 
tions, connections,  and  obligations  of  family 
and  blood.  Merritt  t.  Johnson.  5  N.  J.  Law 
(2  Southard)  454,  458.  8  Am..  Dec.  610;  Den 
T.  Vancleye,  6  N.  J.  Law  (2  Southard)  589, 
678. 

A  disposing  mind  and  memory  is  a  mind 
and  memory  which  have  a  capacity  for  re- 
garding and  discriminating  and  feeling  the 
relations,  connections,  and  obligations  of 
family  and  blood;  and  a  person  may  have 
upon  some  subjects,  and  even  generally, 
mind  and  memory  and  sense  to  know  and 
comprehend  ordinary  transactions,  and  yet 
upon  the  subject  of  those  who  would  nat- 
urally be  the  objects  of  his  care  and  bounty 
and  of  a  reasonable  and  proper  distribution 
as  to  them  of  his  estate  he  may  be  of  un- 
sound mind.  Farmer  v.  Farmer.  31  S.  W. 
926,  129  Mo.  530. 

"A  disposing  mind  and  memory,  in  the 
Tiew  of  the  law.  Is  one  which  the  testator  is 
shown  to  have  had  at  the  making  and  execu- 
tion of  a  last  will;  a  full  and  intelligent  con-  i 
sciousness  of  the  nature  and  effect  of  the  act ; 
which  he  was  engaged  In;  a  full  knowledge 
of  the  property  he  possessed;  and  an  under- 
standing of  the  disposition  he  wished  to  make 
of  it  by  the  will,  and  of  the  persons  and  ob- 
jects he  desired  to  participate  in  his  bounty." 
Leech  y.  Leech,  21  Pa.  (9  Harris)  67,  68;  Id., 
1  Phila.  (Pa.)  244,  246,  247.  This  description 
of  testamentary  capacity  has  been  many 
times  approved,  and  never  questioned. 
While  modifications  of  it  may  be  needed  in 
particular  cases  to  meet  particular  facts  de- 
veloped, it  contains  all  the  substance  of  a 
correct  general  definition,  and  may  at  all 
times  be  expounded  to  Juries,  as  a  guide  to 
them  in  their  deliberations,  with  entire  safe- 
ty. Reichenbach  v.  Ruddach.  127  Pa.  564, 
500, 18  Atl.  432.  436. 


A  disposing  mind  and  memory  may  he 
said  to  be  one  which  is  capable  of  present- 
ing to  the  testator  all  his  property,  and  all 
the  persons  to  come  within  the  range  of  his 
bounty,  and  if  a  person  has  sufficient  under- 
standing and  intelligence  to  understand  his 
ordinary  business,  and  to  understand  what 
disposition  he  is  making  of  his  property, 
then  he  has  sufficient  capacity  to  make  a 
will.  Benoist  v.  Murrin,  58  Mo.  307.  322; 
Jackson  v.  Hardin,  83  Mo.  175,  180.  Mere 
peculiarities  and  eccentricities  of  character 
are  not  inconsistent  with  his  sanity;  and 
where  the  testator  always  attended  to  hia 
own  business  affairs,  and  from  all  that  ap- 
pears did  it  as  well  as  anybody  could  have 
done  it  he  will  be  held  to  have  had  a  dispos- 
ing mind  and  memory.  Fulbright  v.  Perry 
County.  46  S.  W.  955,  958.  145  Mo.  432. 

A  disposing  mind  involves  the  exercise 
of  so  much  mind  and  memory  as  would  en- 
able a  person  to  transact  common  and  sim- 
ple kinds  of  business  with  that  intelligence 
which  belongs  to  the  weakest  class  of  sound 
minds,  and  a  disposing  memory  exists  when 
one  can  recall  the  general  nature,  condition, 
and  extent  of  his  property  and  relations; 
those  to  whom  he  gives,  and  also  those  from 
whom  he  excludes,  his  bounty.  The  require- 
ment of  a  sound  and  disposing  mind  does  not 
imply  that  the  powers  of  the  mind  may  not 
have  been  weakened  or  impaired  by  old  age 
or  bodily  disease.  A  person  may  be  incapaci- 
tated by  age  and  failing  memory  from  en- 
gaging in  intricate  business,  and  incapable 
of  understanding  all  parts  of  a  contract,  and 
yet  be  able  to  give  simple  directions  for  the 
disposing  of  property  by  will.  Hall  v.  Perry, 
33  Atl.  160,  161.  87  Me.  569,  47  Am.  St.  Bep. 
352. 

DlSPOSmO  POWER. 

The  right  which  was  in  the  settlor  to 
defeat  the  voluntary  settlement  by  selling 
the  estate  was  not  a  "disposing  power,"  with- 
in the  meaning  of  St  1  &  2  Vict  f  13.  en- 
acting that  a  judgn^ient  entered  up  shall  oper- 
ate as  a  charge  on  all  the  lands  of  which  the 
person  shall  at  the  time  of  entering  up  the 
judgment  be  seised  or  possessed  or  entitled 
for  any  estate  or  interest  whatever,  at  law  or 
in  equity,  or  over  which  such  person  shall  at 
the  time  of  entering  up  Judgment  or  at  any 
time  afterwards  have  any  disposing  power, 
which  he  might,  without  the  consent  of  any 
other  person,  exercise  for  his  own  benefit 
Beavan  v.  Oxford,  85  Bng.  Law  &  Bq.  267. 
279. 

DISPOSITION. 

See  "Final  Disposition";  "Testamentary 
Disposition." 

In  the  articles  of  association  of  an  in- 
corporated trust,  organized  for  the  purpose 
of  acquiring  by  purchase,  exchange,  or  other- 
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wise,  and  the  holding,  management,  and  dis- 
position of  shares  of  the  capital  stock  of 
companies,  corpotations,  and  joint-stock  as- 
sociations organized  for  (:ertain  purposes,  the 
word  "disposition"  should  be  restricted  to  its 
more  primitive  and  general  import,  which 
does  not  necessarily  imply  a  barter,  sale,  or 
alienation.  Gould  ▼.  Head  (U.  S.)  41  Fed. 
240,  244. 

The  term  "disposlUon,"  In  the  factors 
act  of  1830,  providing  that  factors  shall  be 
deemed  the  owners  of  goods  for  the  purpose 
of  sale  or  disposition  of  the  whole  or  any 
part  thereof,  is  certainly  broad  enough  to 
embrace  a  contract  of  pledge  made  by  a  fac- 
tor to  a  person  believing  him  to  be  the  owner, 
although  the  word  in  the  English  act  has 
been  given  a  much  more  limited  interpreta- 
tion. Bonito  v,  Mosquera,  15  N.  Y.  Super. 
Ct  (2  Bosw.)  401,  431. 

Absolnte  title  implied. 

Testator  declared:  "It  is  my  will  that 
my  daughter  B.'s  portion  be  paid  to  her,  to 
make  whatever  disposition  of  it  she  may 
think  proper.  •  •  •  It  is  my  will  that  my 
daughter  T.'s  portion  be  paid  over  to  the 
guardian  of  her  children  for  their  special 
benefit"  Held  that,  construing  both  clauses 
together,  the  words  "to  make  whatever  dis- 
position of  it  she  may  think  proper"  only 
operated  to  vest  an  absolute  title  in  the 
daughter,  and  did  not  operate  to  exclude  her 
husband  from  bis  i  nrital  rights  in  the  prop- 
erty, either  during  coverture  or  as  her  sur- 
vivor. Noland  v.  Chambers,  2  S.  W.  121, 
122,  84  Ky.  516. 

"Disposition,"  as  used  In  a  will  provid- 
ing that  the  portions  of  property  given  there- 
by to  testatrix's  granddaughters  should  be  so 
secured  to  their  use  and  benefit  as  not  to  be 
subject  to  the  control  and  disposition  of 
their  husbands,  means  the  disposition  in  the 
exercise  of  the  husband's  marital  rights,  and 
not  from  any  disposition  procured  by  the 
JuBt  and  natural  influence  arising  from  the 
marital  relation.  Deering  ▼.  Tucker,  55  Me. 
284,288. 

As  arrangement* 

In  a  city  ordinance  providing  for  the  ap- 
pointment of  a  dock  master  to  direct  the  re- 
moval and  disposition  of  vessels,  the  word 
"disposition"  clearly  implies  arrangement  or 
classification,  and  it  clearly  imports  author- 
ity to  give  those  orders  and  directions  upon 
a  plan  or  system.  These  officers  have  by 
immemorial  usage  exercised  the  authority  for 
promoting  public  convenience  and  Increasing 
the  accommodation  for  ships  and  vessels,  and 
classifying  them  in  their  use  of  the  basins, 
piers,  and  wharves  by  habitually  sending 
large  ships  to  basins  having  deep  water  and 
small  vessels  to  slips  having  shallow  water, 
distributing  them  also  according  to  the  loca- 
tions for  business,  and  generally  so  arrang- 


ing the  use  of  the  basins  and  slips  as  in  their 
judgment  would  best  promote  the  general 
convenience.  Hecker  v.  New  York  Balance 
Dock  Co.  (N.  T.)  24  Barb.  215,  221,  222. 

DISPOSSESS. 

A  lease  provided  that,  in  case  the  sale  of 
the  land  from  the  state  to  the  lessee  should 
be  rescinded  during  the  term,  the  lessee 
should  pay  only  for  that  portion  of  the  term 
up  to  the  time  he  should  be  legally  dispos- 
sessed. Held,  that  the  word  "dispossessed" 
meant  put  out  of  possession.  Mattoon  t. 
Munroe  (N.  Y.)  21  Hun,  74,  82. 

DISPOSSESSION. 

Disseisin  is  an  estate  gained  by  wrong 
and  injury,  and  therein  it  differs  from  dispos- 
session, which  may  be  by  right  or  wrong. 
This  is  the  uniform  language  of  the  best  aa- 
thorities  from  the  time  of  Littleton.  Smith 
V.  Burtls  (N.  Y.)  6  Johns.  197,  217,  6  Am.  Dec. 
218;  Slater  v.  Rawson,  47  Mass.  (6  Mete.) 
439,  444;  Draper  T.  Monroe,  28  Aa  340,  18 
R.  I.  398. 

DISPROVE. 

The  amendment  of  April,  1887,  to  Code, 
§  831,  provides  that  "a  husband  or  wife  is  not 
competent  to  testify  against  the  other,  ex- 
cept •  •  •  to  disprove  an  allegation  of 
adultery.''  Held,  that  the  word  "disprove" 
means  to  prove  to  be  false  or  erroneous;  and 
hence  a  husband  or  wife  Ib  competent  to  give 
all  testimony  material  In  convincing  or  per- 
suading the  minds  of  the  jury,  either  di- 
rectly or  by  necessary  Inference,  that  the 
allegations  are  unfounded,  and  is  not  con- 
fined merely  to  denying  such  allegation. 
Irsch  V.  Irsch,  12  N.  Y.  Civ.  Proc  181, 182. 

DISPUTABLE  PRESUMPTION. 

Disputable  presumptions  are  inferences 
which  the  law  requires  to  be  drawn  from  giv- 
en facts,  and  which  are  conclusive  until  dis- 
proved by  evidence  to  the  contrary.  Thus  an 
infant  between  7  and  14  is  considered  inca- 
pable of  committing  a  felony,  but  evidence 
may  be  given  to  prove  a  felonious  intent 
Joyner  v.  South  Carolina  Ry.  Co.,  1  S.  B.  62, 
55,  26  S.  C.  49. 

Disputable  presumptions  are  inferences 
of  law,  which  hold  good  until  they  are  in- 
validated by  proof  or  a  stronger  presump- 
tion. Brandt  v.  Morning  Journal  Ass'n,  80 
N.  Y.  Supp.  1002,  1004,  81  App.  Div.  183. 

DISPUTE. 

See  "Amount  in  Dispute";    "Bfatter  In 

Dispute." 
All  disputes,  see  "AIL* 
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A  dispute,  as  It  is  found  In  Wharton's 
definition  of  the  word  "lis/'  as  meaning  a 
gnit,  action,  controversy,  or  dispute,  means  a 
conflict  or  contest.  State  ex  rel.  Hamilton  v. 
Gulnotte,  57  S.  W.  281,  283,  156  Mo.  613,  50 
L,  R.  A.  787  (citing  Stand.  Diet.). 

-Dispute,"  as  used  in  Act  May  29.  1885 
(P.  L.  34,  I  12),  providing  that  the  court  shall 
settle  a  dispute  between  natural  gas  compa- 
nies and  boroughs,  etc.,  should  be  construed 
to  include  a  dispute  arising  from  the  passage 
of  an  ordinance  requiring  a  gas  company  to 
pay  a  license  fee  alleged  to  be  exorbitant 
before  it  could  make  excavations  for  relaying 
its  pipes.  A  dispute  which  arises  from  the 
denial  of  the  right  to  the  company  to  make 
excavations  in  order  to  reach  and  repair  its 
pipes  is  as  clearly  a  dispute  within  the  mean- 
ing of  the  statute  as  one  which  arises  from 
the  refusal  of  the  company  voluntarily  to 
make  needed  repairs;  and  a  dispute  may  ex- 
ist, although  the  denial  of  the  right  is  not 
absolute  and  unqualified,  but  is  conditional 
upon  the  payment  of  a  license  fee  which  the 
company  considered  unreasonable  in  amount 
and  unauthorized  by  law.  Ft.  Pitt  Gas  Co.  v. 
Borough  of  Sewickley,  47  Atl.  957,  958,  198 
Pa.  201. 

A  dispute  arises  when  there  are  confilct- 
ing  claims  made  to  the  same  property,  which, 
miless  abandoned  by  the  one  or  the  other  of 
tbe  parties,  or  compromised,  will  result  in 
litigation;  and  it  is  as  to  such  a  matter  that 
communications  made  in  a  consultation  in 
relation  thereto  with  an  attorney  are  privi- 
leged.   Slaven  v.  Wheeler,  58  Tex.  23,  25. 

ControTersy  synonymous. 

The  term  "dispute,**  as  employed  in  Rev. 
St  §  639,  declailug  that  any  suit  commenced 
in  any  state  court  wherein  the  amount  in 
dispute,  exclusive  of  costs,  exceeds  the  sum 
or  value  of  $500,  may  be  removed  for  trial 
in  the  Circuit  Court,  is  to  be  construed  as 
exactly  synonymous  with  the  term  "contro- 
versy" in  the  second  section  of  the  third 
article  of  the  Constitution,  which  declares 
that  the  Judicial  power  of  the  United  States 
shall  extend  to  "controversies"  between  citi- 
zens of  diflferent  states,  etc.  In  order,  there- 
fore, that  there  be  a  controversy  or  dispute, 
there  must  be  a  matter  either  of  law  or  fact 
asserted  on  one  side  and  denied  on  the  other. 
Thus,  if  the  matter  alleged  by  the  plaintiff 
is  admitted  by  the  defendant,  there  is  no  con- 
troversy and  no  dispute,  and  therefore  no  case 
for  removal.  Keith  v.  Levi  (U.  S.)  2  Fed.  743, 
745. 

Denial  of  liabiUty. 

Public  Health  Act  ISiS,  §  144,  giving  a 
board  power  to  arbitrate  as  to  the  amount  of 
compensation  for  damages  done  to  land  by 
certain  improvements,  where  there  was  a 
"dispute  as  to  the  amount  of  compensation," 


gave  the  board  power  to  arbitrate  where  It 
was  denied  that  any  damage  was  done  and 
that  any  amount  was  due.  Bradby  v.  Local 
Board  of  Health,  4  El.  &  Bl.  1014.  1020. 

St  11  &  12  Vict  c.  112,  §  69,  enacting 
that  compensation  is  to  be  given  to  all  per- 
sons sustaining  damage  to  their  property  by 
reason  of  certain  improvements,  and  that  in 
case  of  a  "dispute  as  to  the  amount"  the 
matter  shall  be  refert-ed  to  arbitration,  would 
not  include  cases  where  the  liability  to  make 
any  compensation  Is  denied.  Beg.  v.  Com- 
missioner of  Sewers,  1  El.  &  Bl.  694,  701. 

DISPUTED    OliAIM. 

Rev.  Laws,  §  2148,  authorizing  the  refer- 
ence of  a  disputed  claim  between  an  executor 
and  administrator,  includes  disputed  claims 
of  every  character.  Noyes  v.  Phillips,  57  Vt 
229,  230. 

2  Rev.  St  p.  89,  fi  38,  in  substance  enact- 
ed that  one  having  a  disputed  or  rejected 
claim  against  a  decedent  should  be  barred  of 
any  action  within  a  certain  time.  Held  that, 
to  entitle  an  administrator  or  executor  to  the 
benefit  of  the  statute,  his  act  in  disputing 
or  rejecting  the  claim  must  be  decided  and 
absolute,  and  whatever  the  language,  if  at 
the  same  time  he  does  or  says  anything  from 
which  the  claimant  may  reasonably  infer 
that  the  determination  to  reject  is  not  final, 
the  claim  is  not  disputed  or  rejected  within 
the  meaning  of  the  statute.  Plaintiff  pre- 
sented to  defendant,  as  executor  of  W., 
claims  against  the  estate,  and  the  executor 
served  a  notice  that  he  declined  to  pay  the 
claims,  stating  that  he  had  no  means  of  in- 
formation as  to  them  and  would  like  a  bill 
of  particulars.  The  claims  were  against  two 
firms  in  which  testator  had  beei^  a  partner. 
No  steps  had  been  taken  to  collect  them  of 
the  surviving  partners.  Held,  that  the  claims 
had  not  been  disputed  or  rejected  within  the 
statute.    Hoyt  v.  Bennett,  50  N.  Y.  538,  543. 

DISPUTED  DEMAIVD. 

Within  the  rule  that  a  promise  by  a 
creditor,  having  a  liquidated  and  undisputed 
demand  against  his  debtor  which  is  wholly 
due  and  payable,  to  discharge  the  residue 
upon  receiving  payment  of  a  part,  is  nudum 
pactum,  a  demand  is  not  a  disputed  demand 
merely  because  the  debtor  refuses  to  pay  or 
recognize  it;  for,  if  this  were  true,  no  case 
would  ever  arise  for  the  application  of  the 
rule.  It  is  disputed,  within  the  meaning  of 
the  rule  only,  when"  it  is  so  far  disputable  as 
to  present  a  proper  case  for  litigation.  Chi- 
cago, M.  &  St  P.  R.  Co.  V.  Clark  (U.  S.I  92 
Fed.  968,  985,  35  C.  C.  A.  120  (citing  Tuttle 
V.  Tuttle,.  53  Mass.  [12  Mete]  551,  46  Am. 
Dec.  701;  Zoebrisch  v.  Von  Minden,  120  N. 
Y.  406,  24  N.  E.  795;  Honeyman  v.  Jarvls, 
79  111.  318). 


DISSEISIN 


2124 


DISSEISIN 


against  tbe  will  of  the  occupant.'*    Spalding 
V.  Mayhall.  27  Mo.  377,  87a 

A  disseisin  is  the  wrongful  putting  out 
of  him  that  Is  seised  of  the  freehold.  Mitch- 
ell ▼.  Warner,  5  Oonn.  497,  518. 

Actually  taking  possession  of  land  un- 
der claim  or  color  of  title  Is  a  disseisin.  In- 
habitants of  Town  of  Weston  y.  Inhabitants 
of  Town  of  Reading,  5  Conn.  255,  257. 

"Disseisin"  is  defined  by  Littleton  to  be 
"where  a  man  entereth  into  any  land  or  ten- 
ements where  his  interest  is  not  congeable 
and  ousteth  him  who  hath  the  freehold." 
Unger  v.  Mooney,  63  Cal.  586,  590,  49  Am. 
Rep.  100;  Bates  y.  Norcross,  31  Mass.  (14 
Pick.)  224,  228. 

Disseisin  Is  a  privation  of  seisin;  the 
act  of  wrongfully  depriving  a  person  of  the 
seisin  of  land.  Roberts  y.  Niles,  49  Atl. 
1043,  lOH  d5  Me.  244. 

Disseisin  is  the  act  of  devesting  the  own- 
er of  real  estate  of  his  seisin  and  possession 
of  the  land,  and  substituting  in  Its  place  the 
ownership  and  possession  of  the  disseisor. 
In  its  origin,  when  the  seisin  constituted  the 
title  of  the  owner  to  his  freehold,  it  was  the 
forcible  expulsion  of  the  tenant  or  the  wrong- 
ful entry  upon  him.  and  the  forcible  holding 
by  the  intruder  was  called  a  "disseisin";  and 
in  those  days  force  would  naturally  be  em- 
ployed to  effect  a  change  of  possession  by  a 
wrongdoer.  But  in  after  times,  when  titles 
to  lands  became  more  complex  and  posses- 
sions more  diversified,  other  acts  were  held 
to  be  disseisins.  It  would  be  as  preposter- 
ous to  look  for  the  same  acts  of  disseisin  in 
our  day  that  usually  occurred  In  the  simple 
times  of  high  antiquity  as  to  expect  to  find 
the  same  customs  and  manners  In  these  days 
that  were  characteristic  In  those.  Glapp  y. 
Bromagham  (N.  Y.)  9  Cow.  530,  553. 

Disseisin  is  an  estate  gained  by  wrong 
and  injury.  The  rightful  owner  must  have 
been  expelled,  either  by  violence  or  by  some 
act  which  the  law  regards  as  equivalent  in 
its  effect.  A  mere  entry  on  another's  land  is 
no  disseisin,  unless  it  be  accompanied  by  ex- 
pulsion. Arden  v.  Thompson  (N.  Y.)  5  Cow. 
371,  374. 

Disseisin  is  not  only  the  dispossession  of 
the  freeholder,  but  also  a  substitution  of  the 
disselsRor  as  tenant  to  the  lord  and  as  one 
of  the  pares  curiae  in  place  of  the  disseisee. 
McCall  V.  Neely  (P^.)  3  Watts,  69,  71. 

There  are  two  kinds  of  disseisin:  A  dis- 
seisin at  the  election  of  the  owner  of  th^ 
land,  and  a  disseisin  in  spite  of  the  truo 
owner.  Porter  v.  Hammond,  3  Me.  (3  Greenl.) 
188,  190. 

BuUdlns  on  mortsaged  premises. 

The  erection  of  buildings  on  mortgaged 
premises  by  the  mortgagor  while  remaining 


in  possession  will  not  operate  as  a  disseisin 
of  the  mortgagee,  but  will  be  regarded  as  im- 
provements made  to  enhance  the  value  of  tlie 
equity  of  redemption.  Hunt  y.  Hunt,  31 
Mass.  (14  Pick.)  374,  386,  25  Am.  Dec.  400. 

Claim  of  risht. 

"Disseisin  is  an  actual,  visible,  and  ex- 
clusive appropriation  of  land,  commenced 
and  continued  under  a  claim  of  right,  either 
under  an  openly  avowed  claim,  or  under  a 
constructive  claim  arising  from  the  acts  and 
circumstances  attending  the  appropriation,  to 
hold  the  land  against  him  who  was  seised." 
Portls  V.  Hill,  3  Tex.  273,  279;  Gildehaus  v. 
Whiting,  18  Pac.  916,  919,  39  Kan.  706. 

Disseisin  is  an  actual  entry  on  land,  wltb 
palpable  intention  to  claim  possession  as 
owner;  and  this  claim  of  possession  most  not 
be  the  assertion  of  a  previously  existing 
right,  but  the  assuming  of  a  right  to  the  land 
from  that  time  and  a  subsequent  holding 
with  assertion  of  right.  This  Intention  to 
claim  and  possess  the  land  Is  one  of  the 
qualities  Indispensable  to  constitute  a  dis- 
seisin, as  distinguished  from  a  trespass. 
Washburn  y.  Cutter.  17  Minn.  361,  368  (Gil. 
335). 

Blackstone  defines  "disseisin"  as  i 
wrongful  putting  out  of  him  that  is  seised 
of  the  freehold.  3  Bl.  Comm.  169.  Disseisin, 
therefore,  must  mean  in  some  way  or  other 
turning  the  tenant  out  of  his  tenure,  and 
usurping  his  place  and  feudal  relation.  Tay- 
lor V.  liorde,  1  Burrows,  107.  It  must  be 
with  intent  to  usurp  the  place  of  the  true 
owner  and  put  him  out  of  possession.  Unger 
V.  Mooney,  63  Cal.  586,  49  Am.  Rep.  100. 
Richardson,  C.  J.,  in  Towle  v.  Ayer.  8  N.  H. 
57,  says  "there  Is  an  actual  disseisin  when 
one  man  wrongfully  enters  upon  the  land  of 
another  with  intent  to  usurp,  and,  retaining 
the  possession,  actually  turns  the  owner  out, 
or  at  least  keeps  him  out."  Occupation  such 
as  will  constitute  a  disseisin  of  the  true  own- 
er and  give  title  by  adverse  possession  must 
be  accompanied  by  a  claim  of  title.  AltsoL 
V.  O'Neill  (Or.)  58  Pac.  95,  96. 

Dispossession  distinguished. 

All  the  books  seem  to  agree  that  the 
ancient  learning  on  the  subject  of  the  gen- 
eral doctrine  of  disseisin  has  become  ab- 
struse. Disseisin,  in  the  age  of  Bracton,  was 
considered  in  an  extensive  sense,  and  far  be- 
yond the  idea  which  was  first  applied  to  it 
Disseisin  by  election,  in  opposition  to  actual 
disseisin,  was  Introduced  very  early,  and  be- 
came prevalent,  in  order  to  extend  the  rem- 
edy by  writ  of  assize,  which  was  devised  by 
Gianvllle  in  the  reign  of  Henry  II.  It  must 
therefore  be  diflacult  in  many  cases  to  know 
what  species  of  disseisin  was  intended, 
though  it  is  said  that  the  old  books,  and  par- 
ticularly the  book  of  assize,  when  they  men- 
tioned  disseisins,    generally   relate  to  dis- 
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seisins  by  election.  A  mere  entry  npon  an- 
other is  no  disseisin,  unless  It  be  accompa- 
nied with  expulsion  or  onster  from  the  free- 
hold. Disseisin  is  an  estate  gained  by  wrong 
and  injury,  and  therein  it  differs  from  dis- 
possession, which  may  be  by  right  or  wrong. 
This  is  the  uniform  language  of  the  best  au- 
thorities from  the  time  of  Littleton.  Smith  y. 
Burtis  (N.  Y.)  6  Johns.  197,  217,  5  Am.  Dec. 
218. 

It  la  essential  to  a  disseisin  that  there 
shall  be  an  entry  with  intention  to  usurp  and 
oust  the  true  owner  of  his  freehold.  There 
was  a  distinction  between  dispossession  and 
disseisin,  for  disseisin  was  a  wrong  to  the 
freehold,  and  made  in  defiance  and  contempt 
of  the  true  owner.  It  was  an  open,  adverse 
entry  and  expulsion,  whereas  dispossession 
might  be  by  right  or  wrong,  and  it  was  nec- 
essary to  look  at  the  intention  in  order  to  de- 
termine the  character  of  the  act.  Thus, 
where  it  appears  that  a  person  supposed  that 
under  his  deed  he  had  acquired  a  title  to  a 
lot  and  had  taken  possession,  under  such  be- 
lief, his  possession  did  not  amount  to  dis- 
seisin. Draper  ▼.  Monroe,  28  Atl.  340,  18  R. 
1.398. 

According  to  the  modem  authorities 
there  seems  to  be  no  legal  difference  between 
the  words  "seisin"  and  '*possession,"  al- 
though there  is  a  difference  between  the 
words  "disseisin''  and  "dispossession";  the 
former  meaning  an  estate  gained  by  wrong 
and  Injury,  whereas  the  latter  may  be  by 
right  or  wrong;  the  former  denoting  an  oust- 
er of  the  disseisee  or  some  act  equivalent  to 
It  whereas  by  the  latter  no  such  act  is  im- 
plied. Slater  v.  Rawson.  47  Mass.  (6  Mete.) 
439,  444. 

Enjoymemt  of  easement. 

The  mere  enjoyment  of  an  easement,  be- 
iug  the  exercise  of  a  right,  cannot  amount  to 
a  disseisin  of  the  owner  of  the  land  to  which 
the  easement  is  annexed,  for  a  disseisin  is 
of  itself  a  wrong;  nor  is  it  any  bar  to  the 
maintenance  of  a  writ  of  entry,  by  the  owner 
of  a  piece  of  land,  that  the  tenant  is  entitled 
to  an  easement  in  it.  Stetson  v.  Veazie,  11 
Me.  (2  Fairf .)  408,  410. 

Occapation  by  mistake. 

Mere  occupation  by  inadvertence  or  mis- 
take, without  any  intention  to  claim  title, 
may  not  be  a  disseisin,  as  where  a  fence  is 
erroneously  erected,  not  on  the  dividing  line. 
Winn  V.  Abeles,  10  Pac.  443,  445,  35  Kan.  85, 
57  Am.  Rep.  138  (dtlng  Abbott  v.  Abbott,  61 
Me.  575). 

Payment  of  taxes. 

The  term  "disseisin,"  in  Oen.  St.  1856, 
c.  187,  concerning  forcible  entry  and  detainer, 
is  not  used  in  its  ancient  technical  sense,  but 
Implies  actual  possession  in  plaintiff.    Hence 


mere  payment  of  taxes  and  acts  of  owner- 
ship by  plaintiff  will  not  authorize  an  action 
for  disseisin  when  another  takes  actual  pos- 
session. McCartney's  Adm'x  y.  Alderson,  45 
Mo.  35,  38. 

Possession. 

To  constitute  a  disseisin  of  the  true 
owner,  it  is  well  settled  that  the  possession 
must  begin  and  continue  to  be  adverse  to  his 
title.  Abbott  v.  Sturtevant  (17  Shep.)  30  Me. 
40,  45. 

To  constitute  disseisin,  the  possession 
must  not  only  be  in  its  nature  adverse  to  the 
rights  of  the  true  owner,  but  it  must  be  open, 
notorious,  continued,  and  exclusive.  Kenne- 
bec Purchase  v.  Laboree,  2  Me.  (2  Greenl.) 
275,  283.  11  Am.  Dec.  79. 

To  constitute  a  disseisin,  the  person 
claiming  to  have  gained  a  title  by  disseisin 
must  prove  that  his  possession  has  not  only 
continuod  a  sufficient  length  of  time,,  but  has 
been  open,  notorious,  exclusive,  and  adverse. 
Little  V.  Libby,  2  Me.  (2  Qreenl.)  242,  247»  11 
I  Am.  Dec.  43. 

;  The  possession,  to  amount  in  law  to  a 
I  disseisin  sufficient  to  bar  the  right  of  entry 
or  confer  a  title,  must  be  an  actual  occupa- 
tion of  such  nature  and  notoriety  as  that  the 
owner  may  be  presumed  to  know  that  there 
is  a  possession  of  the  land.  The  occupation 
must  be  actual,  visible,  and  notorious. 
Whitehead  v.  Foley,  28  Tex.  268,  285. 

To  constitute  a  disseisin,  the  possession 
of  the  disseisor  must  be  adverse  in  its  char- 
acter, importing  a  denial  of  the  true  owner's 
title  in  the  land  claimed.  Worcester  y.  Lord, 
56  Me.  265,  269,  96  Am.  Dec.  456. 

To  constitute  a  disseisin  by  a  co-tenant 
of  his  tenants  in  common  there  must  be 
outward  acts  of  exclusive  ownership  of  an 
unequivocal  character,  overt  and  notorious, 
and  of  such  a  nature  as  by  their  own  import 
to  impart  Information  to  give  notice  to  the 
cc-teuants  that  an  adverse  possession  and  an 
actual  disseisin  are  intended  to  be  asserted 
asjainst  them.  Busch  v.  Huston,  75  111.  343, 
347  (citing  Warfleld  y.  Lindell,  38  Mo.  561, 
90  Am.  Dec.  443). 

To  constitute  a  disseisin,  there  must  be 
outward  acts  of  exclusive  ownership,  of  aik 
unequivocal  character,  avowed  and  notorl 
ous,  and  of  such  a  nature  as  by  their  owv 
import  to  impart  information  and  give  notice 
to  the  co-tenant  that  an  adverse  possession 
and  actual  disseisin  are  intended  to  be  as- 
serted against  him.  In  order  that  the  pos- 
session of  one  co-tenant  may  be  regarded  as 
adverse  to  the  others,  it  is  not  sufficient  that 
he  continues  to  occupy  the  premises  and  ap- 
propriates to  himself  the  exclusive  rents  and 
profits,  makes  slight  repairs  and  improve- 
ments on  the  land,  and  pays  the  taxes;  for 
all  this  may  be  consistent  with  the  continued 
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recognition  of  the  rights  of  his  co-tenants. 
Ball  V.  Palmer,  81  111.  370,  372. 

To  constitute  a  disseisin  by  the  entry  and 
possession  of  another  person,  within  the  stat- 
ute against  selling  pretended  titles,  an  actual 
exclusive  possession  as  owner  Is  sufficient 
Where  a  school  district  took  possession  of  a 
parcel  of  land,  and  built  a  schoolhouse  there- 
on, and  occupied  it  for  school  purposes  for 
nearly  40  years,  when,  on  the  building  being 
destroyed  by  fire,  the  district  contracted  with 
a  third  person  for  the  purchase  of  the  land, 
received  a  deed  thereof  from  him,  and  built 
a  new  schoolhouse  on  the  site  of  the  old  one, 
which  the  district  afterwards  occupied  ex- 
clusively, claiming  the  right  to  do  so  under 
the  deed  of  purchase,  and  thereafter,  while 
the  district  was  thus  In  possession,  the  third 
person  conveyed  the  same  land  to  another, 
the  third  person  was  at  the  time  of  his  last 
conveyance  disseised  within  the  statute. 
Sherwood  t.  Waller,  20  Conn.  262,  269. 

Disseisin  is  the  taking  and  holding  of  a 
hostile  and  exclusive  possession  of  property, 
not  in  submission  to  the  rights  of  the  owner 
or  under  an  acknowledgment  of  his  claim. 
Where  the  occupation  Is  open,  exclusive,  and 
adverse  to  the  rights  and  claims  of  all  others, 
the  occupier  claiming  the  right  in  himself, 
there  is  a  disseisin.  It  must  be  hostile  in  its 
commencement  to  the  rights  of  the  true  own- 
er, and  a  mixed  possession  will  not  constitute 
a  disseisin.  Kinsell  y.  Daggett,  11  Me.  (2 
Fahrf.)  309,  314. 

To  constitute  a  disseisin  there  must  be 
an  actual  expulsion  of  the  true  owner  for  the 
full  period  prescribed  by  the  statute  to 
constitute  adverse  possession.  Springer  v. 
Young,  12  Pac.  400,  403,  14  Or.  280. 

The  doctrine  of  disseisin.  Its  effect,  and 
limitations  is  laid  down  with  great  precision 
in  the  leading  case  of  Proprietors  of  Kenne- 
bec Purchase  v.  Labofee,  2  Me.  (2  Greenl.) 
275,  11  Am.  Dec.  79.  It  is  there  stated  that 
if  a  man  enters  upon  a  tract  of  land  under 
a  deed  duly  registered,  although  from  one 
having  no  legal  title,  and  has  a  visible  occu- 
pation of  part  of  It  only,  the  true  owner  is 
disseised  of  the  whole  tract  This  tract 
must  be  continuous.  The  doctrine  cannot  be 
extended  to  detached  parcels  of  a  part  of 
one  of  which  the  party  may  have  actual  pos- 
session. By  no  fair  construction  or  intend- 
ment could  he  be  said  to  be  in  possession  of 
the  other  parcels.  It  is  the  occupation  and 
improvement,  and  not  the  deed  alone,  which 
creates  the  adverse  seisin.  The  party,  enter- 
ing by  apparent  title  and  actually  keeping 
part  of  the  land,  is  deemed  to  be  in  posses- 
sion of  the  whole  tract  to  which  his  deed 
extends.  Farrar  t.  Eastman,  10  Me.  (1 
Fairf.)  191,  195. 

Taking  of  romts. 

Disseisin  Is  any  act  by  the  legal  pro- 
prietor of  real  estate  by  which  he  enters  and 


takes  possession  of  the  land  as  his  own.  It 
is  not  necessary,  in  order  that  an  entry  may 
constitute  a  disseisin,  that  it  should  be  made 
by  a.party  claiming  title,  or  denying  the  title 
of  the  legal  owner.  The  taking  of  rents  and 
profits  by  the  disseisor  and  the  management 
of  the  property  as  owner  is  sufficient 
French  v.  Pearce,  8  Conn.  439,  443,  21  Am. 
Dec.  680. 

UaoQltlTated  lands* 

Disseisin  results  from  an  entry  on  va- 
cant or  uncultivated  land  by  one  claiming  to 
hold  it  having  no  right,  and  without  permis- 
sion of  the  owner,  accompanied  with  occupa- 
tion or  open  visible  possession.  Disseisiii 
does  not  necessarily  imply  a  forcible  entry, 
or  an  actual  ouster  by  violence  or  fraud;  for, 
in  cases  of  vacant  possessions,  a  simple  to^ 
tiouB  entry,  and  open,  exclusive  possession 
under  claim  of  adverse  title,  are  equivalent 
to  such  entry  and  ouster.  A  disseisin  may  be 
purged  either  by  the  disseisor's  abandonment 
of  the  possession  or  his  consent  to  hold 
under  the  disseisee.  Small  ▼•  Procter,  15 
Mass.  495,  498. 

As  to  what  constitutes  disseisin  is  well 
stated  by  Parsons,  G.  J.,  in  the  leading  case  of 
Proprietors  of  Kennebeck  Purchase  v.  Spring- 
er, 4  Mass.  416, 3  Am.  Dec.  227:  **When  a  man 
is  once  seised  of  land,  his  seisin  is  presumed 
to  continue  until  disseisin  is  proved.  When  a 
man,  not  claiming  any  right  or  title  to  the 
land,  shall  enter  on  it,  he  acquires  no  seisin 
but  by  the  ouster  of  him  who  was  seised,  and 
he  is  himself  a  disseisor.  To  constitute  an 
ouster  of  him  who  was  seised  of  land,  the  dis- 
seisor must  have  the  actual,  .exclusive  oc- 
cupancy of  the  land,  claiming  to  bold  it 
against  him  who  was  seised,  or  he  must  ac- 
tually turn  him  out  of  possession.  To  con- 
stitute a  disseisin  of  the  owner  of  unculti- 
vated lands  by  the  entry  and  occupation  of 
a  party  not  claiming  title  to  the  land,  tbe 
occupation  must  be  of  that  nature  and  no- 
toriety that  the  owner  may  be  presumed  to 
know  that  there  is  a  possession  of  the  land 
adverse  to  the  title;  otherwise,  a  man  maj 
be  disseised  without  his  knowledge,  and  the 
statute  of  limitations  may  run  against  bim 
while  he  has  no  ground  to  believe  that  his 
seisin  has  been  Interrupted.*'  Schwallback 
V.  Chicago,  M.  &  St  P.  Ry.  Co.,  34  N.  W.  12S. 
131,  to  Wis.  292,  2  Am.  St  Rep.  740.  See, 
also.  Bates  v.  Norcross,  31  Mass.  (14  Pick.) 
224,  228  (citing  Small  v.  Procter,  15  Mass. 
495). 

To  constitute  a  disseisin  of  foi«st  lands 
in  an  uncultivated  state,  decisive  acts,  tend- 
ing to  a  dispossession  of  him  in  whom  tbe 
title  might  be,  must  be  proved.  The  com- 
mon-law definitions  of  disseisin  are  collect- 
ed by  Mr.  Justice  Wilde,  in  delivering  the 
opinion  of  the  court  in  Bates  v.  Norcross,  31 
Mass.  (14  Pick.)  224.  The  one  quoted  from 
Lord  Holt  is  that  "a  bare  entry  on  anotber. 
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\irltlioat  an  ezpnlsion,  makes  sndi  a  seisin 
only  that  the  law  will  adjudge  him  in  posses- 
sion that  has  the  rlght»  but  it  will  not  work 
a  disseisin  or  abatement  without  expulsion." 
And  the  one  from  Parsons,  O.  J^  is  that  *to 
constitute  an  ouster  of  him  who  was  seised 
the  disseisor  must  have  the  actual  and  ex- 
clusive possession  of  the  land,  claiming  to 
hold  it  against  him  who  was  seised,  or  he 
must  actually  turn  him  out  of  possession." 
B7  the  statute  of  Maine,  however,  it  is  pro- 
vided that  "to  constitute  disseisin  it  shall  not 
be  necessary  that  such  lands  shall  be  sur- 
rounded with  fences  or  rendered  inaccessible 
by  water,  but  it  shall  be  sufficient  If  the  pos- 
session and  improvement  are  open  and  noto- 
rious, and  comporting  with  the  ordinary 
management  of  a  farm,  although  that  part 
of  the  same  which  composes  the  woodland 
belonging  to  such  farm,  and  used  therewith 
as  a  wood  lot,  shall  not  be  inclosed."  Tilton 
V.  Hunter,  24  Me.  ai  Bbep.)  29,  32,  83. 

DISSSSISIH  BT  ELECTION. 

Two  kinds  of  disseisin  are  mentioned  in 
the  English  law  books.  The  one  was  a  dis- 
seisin in  fact,  which  actually  changed  and 
devested  the' seisin  of  the  original  owner  of 
the  freehold,  and  deprived  him  of  all  right  in 
relation  thereto,  except  the  mere  right  of  en- 
try and  of  property,  and  which,  under  cer- 
tain circumstances,  was  still  further  reduced 
to  a  mere  right  of  action;  the  right  of  entry 
being  lost  By  this  species  of  disseisin  the 
wrongdoer  acquired  a  fee  simple  and  the 
actual  seisin  of  the  property,  together  with 
nearly  all  the  rights  of  the  real  owner,  and 
all  estates  depending  on  the  original  seisin 
were  devested  or  displaced.  The  other  kind 
of  disseisin  was  called  "disseisin  by  elec- 
tion/' because  the  owner  might  elect  to  con- 
sider himself  disseised  for  the  sake  of  the 
remedy  by  action  of  novel  disseisin;  but.  If 
he  did  not  elect  to  consider  himself  disseised, 
the  freehold  was  not  devested,  but  still  con- 
tinued in  him.  Varich  v.  Jackson  (N.  Y.)  2 
Wend.  166,  201,  19  Am.  Dec.  571. 

DISSEISOR. 

"A  disseisor,"  says  Lord  Coke,  'is  where 
one  enters  intending  to  usurp  the  possession 
and  to  oust  another  of  his  freehold."  So 
that,  in  determining  whether  the  acts  of  the 
disseisor  will  constitute  adverse  possession, 
the  inquiry  is  reduced  to  the  fact  of  entering 
and  the  intent  of  the  disseisor  to  usurp  pos- 
session for  himself  to  the  exclusion  of  others. 
Carpenter  v.  Coles,  77  N.  W.  424,  75  Minn.  9. 

A  person  who  is  in  possession  of  the 
land  demanded  in  a  writ  of  entry,  claiming 
an  estate  of  freehold  therein,  may  be  consid- 
ered as  a  disseisor  for  the  purpose  of  trying 
the  right,  irrespective  of  the  manner  of  his 
or^nal  entry  therein.  Bev.  Laws  Mass. 
1902,  p.  1614,  c.  179,  i  & 


DISSIMULTANEOUS. 

The  adjectives  ''simultaneous"*  and  "dis- 
simultaneous"  are  words  of  comparison.  The 
former  means  that  two  or  more  occurrences 
or  happenings  are  identical  in  time;  the  lat- 
ter that  they  are  successive,  that  is  to  say, 
with  an  interval  between  each  two  in  succes- 
sion. The  arc-forming  separation  which 
takes  place  between  the  first  pair  of  carbons 
burned  in  the  electric  light  and  the  arc- 
forming  separation  which  takes  place  several 
hours  later  between  an  added  pair  of  carbons 
are  certainly  successive  and,  loosely  speaking, 
dissimultaneous;  but  these  separations  lack 
the  unity  or  continuity  of  movement  implied 
in  the  term  "dissimultaneous,**  when  used  in 
a  claim  for  a  patent  on  an  electric  lamp  hav- 
ing more  than  one  set  of  carbons,  the  combi- 
nation of  said  carbon  sets  with  mechanism 
constructed  to  impart  to  them  independent 
and  dissimultaneous  separating  and  feeding 
movements,  whereby  the  electric  light  would 
be  established  between  the  members  of  but 
one  of  said  pairs  or  sets  at  a  time.  Brush 
EHectric  Co.  v.  Western  Electric  Co.  (U.  S.) 
43  Fed.  538,  538;  Id.  (U.  S.)  69  Fed.  240,  244. 

DISSIPATED. 

The  common  understanding  of  the  ex- 
pression "dissipated  man**  is  that  he  uses 
intoxicating  drinks  frequently  and  excessive- 
ly, or,  in  plainer  terms,  that  he  is  bften  in- 
toxicated; and  evidence  In  a  prosecution  for 
sale  of  liquor  to  an  habitual  drunkard  of 
such  fact  is  evidence  that  the  man  was  an 
habitual  drunkard.  State  T.  Pratt,  84  Yt 
323,  324. 

DISSOLUTION. 

Of  oorporatioA. 

Assignment  for  benefit  of  creditors  dis- 
tinguished, see  "Assignment  for  Ben- 
efit of  Creditors." 

The  dissolution  of  a  corporation  is  that 
condition  of  law  and  fact  which  ends  the 
capacity  of  the  body  corporate  to  act  as 
such,  and  necessitates  a  liquidation  and  ex- 
tinguishment of  all  the  legal  relktions  exist- 
ing in  respect  of  the  corporate  enterprise. 
The  dissolution  of  a  corporation  may  hap- 
pen in  the  following  ways:  (1)  By  the  expi- 
ration of  the  time  limit  in  the  charter;  (2) 
by  the  happening  of  a  contingency  prescribed 
by  the  charter;  (3)  by  the  surrender  of  the 
franchise  of  the  state;  (4)  by  act  of  the  Leg- 
islature; (5)  by  failure  of  an  integral  part  of 
the  corporation;  (6)  by  forfeiture  of  the  fran- 
chise in  a  proper  judicial  proceeding.  Matth- 
ews V.  Bank  of  Allendale,  38  S.  EX  437,  440, 
60  S.  C.  183. 

By  Rev.  St  art  607,  "dissolution,**  as 
used  in  relation  to  the  dissolution  of  a  cor- 
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poration,  means  tbat  result  which  follows 
the  expiration  of  time  limited  by  its  char- 
ter, or  the  result  of  a  judgment  of  a  court 
of  competent  Jurisdiction  declaring  the  dis- 
solution. The  mere  Insolvency  of  a  corpo- 
ration, followed  by  a  cessation  of  business, 
with  no  intent  to  resume,  will  not  operate 
what  is  technically  known  as  '^dissolution" ; 
but  It  has  been  held  in  many  cases  with 
much  reason  that  such  condition  of  affairs 
will  confer  on  creditors  practically  the  same 
rights  as  they  would  have  under  a  techni- 
cal dissolution.  Lyons-Thomas  Hardware 
Co.  V.  Perry  Stove  Mfg.  Co.,  24  S.  W.  16,  20, 
86  Tex.  143,  22  L.  R.  A.  802. 

The  charter  of  a  corporation  provided 
that,  In  case  of  the  dissolution  of  such  com- 
pany by  act  of  law  or  otherwise,  certain 
debts  should  have  preference.  Held,  that  In 
order  to  work  a  dissolution  In  effect,  as  dis- 
tinguished from  a  dissolution  in  fact,  the 
corporation  must  be  insolvent  to  such  an  ex- 
tent that  Its  creditors  will  suffer,  or  must 
have  lost  the  power  to  resume  its  business. 
The  mere  appointment  of  a  receiver,  with 
power  to  pay  the  debts  of  a  corporation,  but 
not  to  distribute  the  surplus  among  the 
stockholders,  does  not  amount  to  a  virtual 
dissolution  thereof.  Dewey  v.  St.  Albans 
Trust  Co.,  56  Vt  475,  483,  48  Am.  Rep.  803. 

Of  injunotioii* 

"Dissolution,*'  as  used  In  Acts  1800,  c. 
9,  requiring  complainants  in  equity  who  ob- 
tain Injunctions  to  enter  into  a  bond  with  se- 
curity conditioned  for  the  sum  complained  of 
on  the  ''dissolution"  of  the  injunction,  should 
be  construed  in  a  general  sense,  and  Includes 
every  case  where,  on  account  of  anything 
whatever,  the  injunction  is  dissolved.  It  Is 
not  confined  to  a  dissolution  on  the  merits. 
Jones  V.  Hill,  6  N.  C.  131. 

Of  partnership. 

There  Is  a  vast  difference  between  the 
dissolution  of  a  partnership  and  a  mere  sus- 
pension In  the  conduct  of  Its  business  or  op- 
eration. The  terms  are  not  synonymous. 
Partnership  results  from  contract,  and  Its 
dissolution,  when  not  brought  about  by 
death,  bankruptcy,  or  some  operation,  at  law 
rests  In  the  same  source — ^the  will  or  action 
of  the  partners  themselves.  Thus  It  can  be 
correctly  said  that  an  assignee  made  by  a 
partnership  suspended  the  business  of  that 
firm,  without  saying  that  it  dissolved  the 
partnership.  WUliston  v.  Camp,  22  Pac.  501, 
502,  9  Mont  88. 

Every  alteration  which  shall  be  made  in 
the  names  of  the  partners  or  natui^e  of  the 
business.  In  the  capital  or  In  the  shares 
thereof,  or  in  any  other  matter  specified  In 
the  original  certificate,  shall  be  deemed  a  dis- 
solution of  such  limited  partnership^  Comp. 
Laws  Mich.  1897.  f  6067. 


Dissolution,  as  between  partners,  is  a 
matter  of  Intention,  and  it  may  be  shown  by 
the  sale  of  the  whole  property  and  business, 
as  well  as  In  other  ways.  Thus,  wher^  it 
i  was  found  as  a  fact  that  a  firm  had  sold  its 
entire  plant,  equipment,  and  good  will,  and 
by  common  consent  ended  its  business,  a 
finding  that  the  case  was  analogous  to  that 
of  a  partnership  which  was  dissolved  by  mu- 
tual consent  was  justified.  Appeal  of  Hae- 
berly,  43  Ati.  207,  191  Pa.  239,  44  Wkly. 
Notes  Cas.  174,  177. 

Dissolution  of  a  partnership  by  opera- 
tion of  law  is  of  a  public,  and  not  a  private, 
nature,  and  is  presumed  to  be  taken  notice  of 
by  every  one,  and  hence  no  notice  is  neces- 
sary. Dissolution  by  marriage  and  by  death 
are  dissolutions  by  operation  of  law.    Llttie 


V.  Hazlett.  47  Ati.  855,  859,  197  Pa.  591. 

A  dissolution  of  a  partnership  does  not 
necessarily  Involve  the  disposition  of  Its 
property  or  a  settiement  between  partners. 
The  power  to  wind  up  Its  business,  settle  its 
accounts,  and  distribute  the  assets  continues 
after  dissolution.  Hamilton  y.  Smith,  94  N. 
W.  268, 120  Iowa.  93. 

"If,  in  an  action  for  the  dissolution  of  a 
copartnership,  the  parties  cannot  agree  as  to 
the  value  of  their  pecuniary  interest,  the 
only  mode  of  determining  it  is  by  a  sale  of 
the  whole  of  the  partnership  property  at  pub- 
lic auction.*^  Clark  v.  Brooks  (N.  Y.)  2  Abb. 
Prac.  (N.  S.)  385,  402. 

DISSOLVE. 

The  words  "dissolve**  and  "disband"  are 
of  similar  import,  and  hence  a  vote  taken  to 
disband  a  school  district  la  supported  by  a 
notice  of  a  meeting  for  the  purpose  of  vot- 
ing on  the  proposition  to  dissolve  the  dis- 
trict. Briggs  T.  Borden,  38  N.  W.  712,  714, 
71  Mich.  87. 

Corporatioii* 

Under  a  statute  providing  that  the  capi- 
tal stock  of  corporations  shall  be  payable  in 
two  years  from  and  after  the  Incorporation 
of  the  company,  or  such  corporation  shall 
be  dissolved,  it  is  held  that  the  provision 
that  the  corporation  shall  be  dissolved  ap- 
plies only  to  proceedings  Instituted  by  the 
state  for  the  dissolution  of  the  corporation 
itself,  and  cannot  be  taken  advantage  of  or 
enforced  collaterally  or  incidentally,  or  in 
any  other  mode  than  by  proceedings  insti- 
tuted for  the  purpose  against  the  corpora- 
tion; in  other  words,  that  the  requirement 
that  the  corporation  shall  be  dissolved  is  not 
self-executing.  Musgrave  v.  Morrison,  54 
Md.  161.  166. 

The  phrase  "dissolving  a  corporation"  la 
used  sometimes  as  synonymous  with  annul- 
ling the  charter  or  terminating  the  existence 
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of  tbe  corporation,  and  sometimes  as  mean- 
ing merely  a  Judicial  act  which  alienates 
the  property  and  suspends  the  business  of 
the  corporation  without  terminating  its  ex- 
istence. This  is  paralysis,  not  necrosis;  a 
suspension  of  corporate  action,  not  a  cessa- 
tion of  corporate  life.  A  corporation  may 
for  certain  purposes  be  considered  as  so 
dissolved  as  to  be  Incapable  of  injury  to  the 
public,  and  yet  as  retaining  all  the  vitality 
which  may  be  essential  for  the  protection  of 
the  rights  of  others.  In  re  Independent  Ins. 
Co.  (U.  S.)  18  Fed.  Cas.  13.  16. 

BCarriage. 

To  dissolve  is  to  annul,  so  that  a  mar- 
riage which  is  dissolved  is  annulled  or  void. 
Wait  V.  Walt  (N.  Y.)  4  Barb.  192,  505. 

The  word  "dissolve,"  as  used  In  Civ. 
Code,  S  61,  declaring  a  subsequent  marriage 
void,  unless  the  former  marriage  has  been 
annulled  or  dissolved,  means  and  can  only 
mean  a  dissolution  of  the  marriage — a  di- 
vorce. In  re  Wood's  Estate.  69  Pac  900, 
901.  137  Cal.  129. 

DIS80I.VING  BOND. 

A  dissolving  bond  simply  stands  in  the 
place  of  the  thing  attached,  and  Its  efCect 
is  to  eliminate  the  proof  of  grounds  of  at- 
tachment, and  the  bond  Is  to  be  answerable 
for  whatever  Judgment  is  rendered.  Sanger 
V.  Hlbbard,  53  S.  W.  830,  331,  2  Ind.  T.  547. 


DISTANCE. 

See  "Equal  Distance." 

The  word  "distance,"  as  used  In  Rev.  St 
§  863,  authorizing  the  taking  of  depositions 
of  a  witness  living  at  a  greater  distance 
from  the  place  of  trial  than  100  miles,  means 
the  ordinary,  usual,  and  shortest  route  of 
public  travel,  and  not  the  distance  measured 
by  a  mathematically  straight  line  between 
the  place  of  residence  of  the  witness  and  the 
place  of  trial.  Jennings  v.  Menaugh  (U.  S.) 
118  Fed.  612. 

Distance  should  be  computed  by  the 
usual  traveled  route,  not  the  mail  route,  un- 
less this  be  also  the  usual  traveled  one. 
Smith  V.  Ingraham  (N.  Y.)  7  Cow.  419. 


DISTILLATION. 

"Distillation,"  according  to  its  sdentlflc, 
as  well  as  its  popular,  sense,  embraces  con- 
densation. It  is  its  primary  meaning,  and 
more  nearly  expresses  the  full  sense  of  the 
term  as  it  is  used  In  scientific  works  and 
in  the  statutes  of  the  United  States  than 
the  mere  generation  of  vapor.    The  genera- 


tion oi  vapor  is  not  distillation,  else  every  old 
woman  who  boils  her  teakettle  is  a  distiller, 
and  every  steamboat  is  a  distillery,  not  of 
spirits,  it  is  true,  but  of  water.  The  chem- 
ist or  other  person  who  bolls  sea  or  other 
water,  and  thus  vaporizes  the  more  volatile 
parts,  ^nd  then  condenses  the  vapor  into 
water,  is,  in  truth  and  in  fact,  a  distiller, 
and  the  product  is  distilled  water;  but,  if 
the  vapor  be  never  condensed  and  collected, 
there  is  no  distillation.  United  States  v.  One 
Still  (U.  S.)  27  Fed.  Cas.  320,  322. 

"It  was  ruled  in  United  States  t.  Ten- 
brook,  2  Wheat  248,  that  rectified  spirits 
were  not  dutiable  as  a  product  of  distilla- 
tion, because  rectification,  though  strlctiy  a 
process  of  secondary  distillation,  by  which 
alcohol  is  produced  In  its  highest  state  of 
concentration.  Is  not  distillation  in  the  sense 
to  which  Congress  had  regard."  Schuylkill 
Nav.  Co.  V.  Moore  (Pa.)  2  Whart.  477,  491. 


DISTIIXED  UQUOB. 

''Distilled  liquor,'*  within  the  meaning  of 
a  statute  prohibiting  the  sale  of  fermented 
or  distilled  liquor,  includes  whisky,  and  an 
Indictment  charging  the  'sale  of  whisky  is 
suflSclent,  without  alleging  that  it  is  a  dis- 
tilled liquor.  State  v.  Williamson,  21  Mo. 
496,  498;  Caldwell  y.  State  (Fla.)  30  South. 
814,  815. 


disthxed  spibtts. 

See  "Domestic  Distilled  Spirits.** 

The  term  "distilled  spirits"  has  an  ordi- 
nary and  literal  meaning  which  implies  dis- 
tillation. It  is  so  used  in  Rev.  St.  §  3296, 
prohibiting  a  removal  of  distilled  spirits  on 
which  the  tax  has  not  been  paid  to  a  place 
other  than  the  distillery  warehouse.  United 
States  V.  Anthony  (U.  S.)  24  Fed.  Cas.  833. 

Under  Rev.  St.  fi  3289,  providing  that 
"all  distilled  spirits  found  in  any  cask  or 
package  containing  five  gallons  or  more," 
without  having  a  stamp  thereon,  shall  be 
forfeited,  and  section  3299,  providing  that 
"all  distilled  spirits"  found  elsewhere  than  in 
a  distillery  shall  be  forfeited,  all  spirits  which 
have  been  distilled,  whether  they  have  been 
subsequently  rectified  or  not,  are  included. 
Boyd  V.  United  States  (U.  S.)  8  Fed.  Gas. 
1098,  1099. 

Distilled  spirits,  spirits,  alcohol,  and  al- 
coholic spirits,  within  the  true  Intent  and 
meaning  of  an  act  relating  to  distilled  spirits, 
is  that  substance  known  as  ethyl  alcohol, 
hydrated  oxide  of  ethyl,  or  spirit  of  wine, 
which  is  commonly  produced  by  the  fermen- 
tation of  grain,  starch,  molasses,  or  sugar, 
including  all  dilutions  and  mixtures  of  this 
substance.    U.  S.  Comp.  St  1901,  p.  2107. 
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Apple  braaidj. 

Apple  brandy  1b  embraced  In  the  term 
"distilled  spirits."  United  States  v.  Ride- 
nour  (U.  S.)  119  Fed.  411,  416. 

Malt  liqner  syiionymous. 

The  expression  '^distilled  spirits,'^  when 
used  In  the  statutes  of  the  United  States,' 
Is  not  synonymous  with  "malt  liquors." 
Sarlls  y.  United  States,  152  U.  S.  570,  572,  14 
Sup.  Ct  720,  722,  38  L.  Ed.  550. 

Pateat  medioiaes* 

'a>lstllled  spirits,"  as  used  in  the  law 
requiring  retail  liquor  dealers  to  pay  a  spe- 
cial tax  to  the  United  States  before  engag- 
ing in  the  business,  does  not  include  patent 
or  proprietary  medicines  manufactured  and 
sold  in  good  faith  for  curatiye  or  health- 
imparting  purposes,  although  they  may  con- 
tain a  large  percentage  of  distilled  spirits 
oa  one  of  their  essential  Ingredients;  nor 
does  the  fact  that  men  with  strong  appe- 
tites for  drink  occasionally  buy  such  prep- 
arations and  by  the  use  of  them  become 
drunk  furnish  any  adequate  reason  for  clas- 
sifying them  as  distilled  spirits.  United 
States  y.  Wilson  (U.  S.)  69  Fed.  144,  145. 

DISTIXXEB. 

*'A  distiller  Is  one  whose  occupation  to 
to  extract  spirits  by  distillation."  Johnson 
y.  State,  44  Ala.  414,  416  (quoting  Webst 
Diet). 

Byery  person  who  produces  distilled 
spirits,  or  who  brews  or  makes  mash,  wort 
or  wash,  fit  for  distillation  or  for  the  pro- 
duction of  spirits,  or  who,  by  any  process  of 
eyaporization,  separates  alcoholic  spirits  from 
any  fermented  substance,  or  who,  making  or 
keeping  mash,  wort  or  wash,  has  also  in 
his  possession  or  use  a  still,  shall  be  re- 
garded as  a  distiller.  U.  a  Ck>mp.  St  1901, 
p.  2107. 

14  Stat  481,  defines  a  distiller  as  eyery 
person,  firm,  or  corporation  who  distills  or 
manufactures  spirits  or  alcohol,  or  who  brews 
or  makes  mash,  wort,  or  wash  for  distilla- 
tion, or  the  production  of  spirits.  One  Vap- 
orizer (U.  8.)  18  Fed.  Gas.  726,  727. 

To  make  one  in  possession  of  a  still  a 
distiller,  within  Rey.  St  f  3247,  because 
he  keeps  mash,  wort  or  wash,  the  mash, 
wort  or  wash  kept  must  be  such  as  will 
produce  spirits  on  distillation.  United  States 
y.  Frerlchs  (U.  S.)  25  Fed.  Gas.  1218. 

Distillem  were  originally  defined,  under 
12  Stat  456,  as  persons  who  distilled  or 
brewed  for  sale;  but  the  word  "brewers"  has 
been  left  out  of  all  the  later  statutes.  It 
is  conceded  on  all  hands  that  a  person  who 
distills  spirits  or  brews  beer,  though  not  for 


sale,  carries  on  the  business  of  a  distiller  or 
brewer.  United  States  v.  Wlttlg  (U.  S.)  28 
Fed.  Gas.  744,  745. 

Oliemlst. 

A  Chemist,  who  distills  spirits  for  the 
purpose  of  making,  by  the  addition  of  nitric 
acid,  sweet  spirits  of  niter  for  sale,  is  a 
"distiller  of  spirits,"  withhi  St  6  Geo.  IV. 
c.  80,  Sf$  6,  7,  requiring  an  excise  license,  and 
Imposing  penalties  on  persons  haying  any 
priyate  or  concealed  still,  etc.,  for  making 
or  distilling  low  wines  or  spirits.  Attorney 
General  y.  Bailey,  16  Mees.  &  W.  74,  76. 

BCaaafaotarer  of  apple  toaady. 

A  manufacturer  of  apple  brandy  Is  a  dis- 
tiller. United  States  y.  Ridenour  (U*  8.)  119 
Fed.  411,  416. 

Beotifler. 

The  term  **dlstlller,**  in  common  lan- 
guage and  as  used  in  4  Stat  42,  authorizing 
a  license  tax  on  distlilerieB,  does  not  include 
one  who  merely  rectifies  distilled  spirlta 
United  States  y.  Tenbroek  (U.  S.)  28  Fed. 
Gas.  83,  84. 

DISXnXEBT. 

A  distillery  to  a  place  or  building  where 
alcoholic  liquors  are  distilled  or  manufac- 
tured, and  not  eyery  place  where  the  pro- 
cess of  distillation  to  used;  and  a  building 
in  which  the  business  of  manufacturing 
parafl9n  oil  to  carried  on  to  not  a  distillery, 
within  a  coyenant  in  a  deed  prohibiting  the 
purchaser  from  canying  on  a  dtotillery  on 
the  premises.  Atlantic  Dock  Go.  y*  Ldbby, 
45  N.  Y.  499,  502. 

Ky.  St  I  4224,  proyidlng  that  licenses 
may  be  granted  to.  distillers  of  splrituoua 
liquors  to  retail  such  liquors  at  their  distil- 
lery or  place  of  manufacture,  means  ac> 
tually  and  literally  at  the  distillery  or  place 
of  manufacture,  and  does  not  authorize  the 
granting  of  a  license  to  sell  at  a  warehouse 
from  60  to  100  yards  distant  Gommon- 
wealth  y.  HoUand,  47  S.  W.  216,  104  Ky.  823. 

StUL 

"Distillery,''  as  used  in  Act  July  13, 1866, 
I  45,  making  it  criminal  to  aid  or  abet  in  the 
remoyal  of  distilled  spirits  from  a  "distil- 
lery" otherwise  than  to  a  l>onded  warehguse 
as  proylded  by  law,  means  "the  place  where 
spirits  are  distilled;  not  the  tail  of  the  worm 
or  the  still  itself,  but  the  distillery  prem- 
ises." United  States  y.  Blaisdell  (U.  &)  24 
Fed.  Gas.  U62,  1170. 

DMTHXEBT  BONDED  WABEHOUSB. 

Under  Ky.  St  $  4105  et  seq..  providing 
for   the  assessment  of  distilled   spirits   in 
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"distillery  bonded  warehouses,'*  such  phrase 
means!,  not  only  the  bonded  warehouses  kept 
at  the  distillery,  but  the  bonded  warehouseB, 
wherever  kept  or  by  whomsoever  owned,  in 
which  the  products  of  the  distillery  were 
stored,  pursuant  to  United  States  laws  and 
under  the  supervision  of  its  officers.  City  of 
Louisville  V.  Louisville  Public  Warehouse 
Co.,  63  a  W.  291,  292,  107  Ky.  184. 

DISXnXEBT  WABEHOU8E. 

'^Distillery  warehouse,"  as  used  in  Act 
Cong.  July  30,  1868,  §  15,  providing  that 
every  distiller  shall  provide  at  his  own  ex- 
pense a  warehouse  in  which  to  store  the 
liquor,  is  a  bonded  warehouse,  within  the 
Joint  resolution  of  Congress  of  March  29, 
1869,  which  declares  that  the  proprietors  of 
all  internal  revenue  bonded  warehouses  shall 
reimburse  to  the  United  States  the  expenses 
and  salary  of  all  storekeepers  put  by  it  in 
charge  of  them.  United  States  v.  Powell,  81 
U.  S.  (14  Wall.)  493,  494,  20  U  Ed.  720. 

DISTINCT. 

The  word  "distinct,"  in  Homer's  Rev. 
St.  1901,  I  4438,  making  each  civil  township 
and  each  incorporated  town  or  dty  a  dis- 
tinct municipal  corporation  for  school  pur- 
poses, is  used  to  differentiate  the  school  cor- 
poration from  the  dvil  corporation,  and  not 
to  separate  school  corporations  into  distinct 
classes.  "As  said  by  this  court  in  McLaugh- 
lin V.  Shelby  Tp.,  62  Ind.  114,  117,  the  lan- 
guage is:  'Bach  dvil  township  and  each  in- 
corporated town  or  dty  is  hereby  declared 
a  distinct  municipal  corporation  for  school 
purposes,'  etc.,"  by  which  is  meant  that 
such  corporations  are  distinct  from  the  cor- 
porations of  the  dvil  townships,  towns,  and 
cities.  State  v.  Ogan,  63  N.  B.  227,  228^  169 
Ind.  119. 

Pub.  St  c.  76,  f  8,  provides  that  if  mort- 
gaged premises  consist  of  distinct  farms, 
tracts,  etc.,  they  shall  be  sold  separately  on 
foreclosure.  Held,  that  the  word  "distinct" 
means  a  separation  by  some  natural  means 
or  boundary,  or  by  intervening  space,  and  not 
simply  a  portion  which  may  be  described  by 
arbitrary  imaginary  lines.  Worley  v.  Nay- 
lor,  6  Minn.  192,  202  (611.  123). 

A  statute  providing  that  if  mortgaged 
premises  consist  of  distinct  farms,  tracts,  or 
lots,  they  shall  be  separately  sold,  and  no 
more  farms,  tracts,  or  lots  shall  be  sold  than 
shall  be  necessary  to  satisfy  the  amount  due, 
is  equivalent  to  saying  that,  if  the  mortgaged 
premises  consist  of  separate  farms  or  differ- 
ent farms,  then  they  shall  be  sold  separately. 
The  word  "distinct,"  as  here  used,  means 
separate  or  different,  not  the  same.  A  farm 
might  be  susceptible  of  being  subdivided,  ac- 
cording to  the  governmental  survey,  into  sev- 
8WM.&P.— 9 


eral  distinct  parc^  or  lotfl»  or  it  might  be  di* 
vided  by  a  highway,  and  yet  its  character  as 
one  farm  remain  t^e  same.  Neither  high- 
ways nor  sectional  lots  can  cut  and  carve  one 
farm  into  sevenU,  so  long  as  the  owner  occu- 
pies  and  treate  it  as  a  whole,  or  as  one  farm. 
Larzelere  v.  Starkweather,  38  Mich.  96,  104. 

The  word  "distinct,"  as  used  in  Act  June 
18,  1883,  f  2,  providing  that,  whenever  the 
road  commissioners  desire  to  expend  on  any 
bridge  or  other  distinct  and  expensive  work 
on  the  road  a  large  sum  of  money,  they  may 
have  a  town  meeting  called,  must  be  given 
its  appropriate  meaning,  and  that  Is  that  the 
work  contemplated  by  the  language  used  Is 
distinct  from  the  road  itself,  confined  to 
some  particular  part  of  It,  and  is  of  a  more 
expensive  character,  like  that  of  a  bridge; 
otherwise,  the  word  "distinct"  would  be 
given  no  meaning  whatever;  and  it  would 
seem  to  follow  that  the  word  excludes  the 
work  of  constructing  the  road  itself,  and  pro- 
vides only  for  some  distinct  and  more  ex- 
pensive work  on  some  part  of  it  St  Louis, 
A.  &  T.  H.  R.  Go.  T.  People,  66  N.  B.  716, 
716,  200  111.  366. 

DISTINOT  PABOEIto 

A  "distinct  parcel"  of  real  property  is  a 
part  of  the  property  which  is  or  may  be  set 
off  by  boundary  lines,  as  distinguished  from 
an  undivided  share  or  interest  therein.  Code 
Civ.  Proc.  N.  Y.  1899,  |  8348,  subd.  16. 

DUTINOTIiT. 

The  term  "distinctly,"  as  used  in  a 
statement  that  questions  of  law  which  are 
made  in  a  trial  court  must  be  distinctly  stat- 
ed, means  so  stated  as  to  bring  to  the  atten- 
tion of  the  court  the  precise  matter  on  which 
Its  decision  is  asked.  Woodruff  v.  Butler 
(Conn.)  66  AH.  167,  16a 

The  word  "distinctly,"  as  used  in  an  In- 
struction that,  if  the  Jury  are  satisfied  be- 
yond a  reasonable  doubt  that  when  defend- 
ant shot  and  killed  the  deceased,  he  did  so 
pursuant  to  an  intent  then  distinctly  formed 
in  his  mind,  is  used  as  synonymous  with 
"clearly,"  "explicitly,"  "definitely,"  "pre- 
dsely,"  "unmistakably,"  so  that  the  Jury 
must  have  understood  the  words  "intent  then 
distinctly  formed"  to  be  the  equivalent  of 
premeditated  design  as  an  element  in  the 
murder.  Perugi  v.  State,  80  N.  W.  693,  697, 
104  Wis.  230,  76  Am.  St  Rep.  866. 

In  Code,  S  607,  which  provides  that  the 
defendant  may  set  forth,  etc.,  as  many  de- 
fenses or  counterclaims,  or  both,  as  he  has, 
whether  they  are  such  as  were  formerly  de- 
nominated legal  or  equitable,  that  each  Os- 
fense  or  counterclaim  must  b»  sepantely 
stated  and  numbered,  and,  unless  It  is  inter- 
posed as  an  answer  to  the  entire  complaint, 
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it  most  distinctly  refer  to  the  cause  or  action 
wlilch  it  l8  intended  to  answer,  "distinctly" 
means  definitely  refer  or  plainly  point  out» 
and  a  separate  defense,  containing  allega- 
tions and  denials  which  under  no  possibility 
could  refer  to  any  but  a  particular  cause  of 
action  set  out  in  the  complaint  would  come 
within  the  meaning  of  the  words.  Grasto  v. 
White,  6  N.  Y.  Supp.  718,  719,  62  Hun.  473. 

DISTINGUISHING  MARK. 

8ee  "Device.'* 

Burns'  Rev.  St  1894,  §  6248,  providing 
that  any  ballot  bearing  a  distinguishing 
mark  shall  be  Invalid,  means  such  a  mark  as 
fairly  imports  upon  its  face  a  design  and  a 
dishonest  purpose.  The  slight  soiling  of  a 
ballot  which  reasonably  appears  to  have 
been  the  result  of  accident  or  want  of  due 
care,  Is  not  sufficient  to  condemn  It  if  other- 
wise fair.  Tombaugh  v.  Grogg,  69  N.  B. 
1060,  1063,  166  Ind.  366. 

DISTRACTED  PERSON. 

Rev.  St  1874,  c.  86,  §  1,  providing  for  the 
appointment  of  a  conservator  of  any  distract- 
ed person  having  any  estate,  means  one  in- 
capable of  acting  rationally  in  the  ordinary 
affairs  of  life  and  of  comprehending  the  na- 
ture and  value  of  property,  so  as  to  be  incap- 
able of  transacting  or  procuring  to  be  trans- 
acted ordinary  business.  Snyder  t.  Snyder, 
81  N.  B.  808,  304,  142  111.  60. 

DISTRAIN. 

At  common  law  to  distrain  was  to  take 
the  personal  property  of  another  into  posses- 
sion and  hold  it  as  a  pledge  or  security  until 
satisfaction  was  obtained  by  the  payment  of 
a  debt  the  discharge  of  some  duty,  or  repar- 
ation for  an  injury  done,  with  the  right  in 
certain  cases  to  sell  it  to  obtain  satisfaction, 
of  which  the  impounding  of  cattle  for  dam- 
ages feasant  or  the  taking  by  the  landlord  of 
the  goods  and  chattels  of  the  tenant  upon  the 
premises  for  the  nonpayment  of  rent  are 
familiar  examples.  Boyd  v.  Howden  (N.  Y.) 
8  Daly,  466,  467. 

"Distrain,"  as  defined  by  Bouvier,  la  **to 
take  as  a  pledge  property  of  another  and 
keep  the  same  until  he  performs  his  obliga- 
tion or  until  the  property  is  replevied  by  the 
sheriff."  Ackerman  v.  Delude  (N.  T.)  29  Hun, 
187,  188. 

Byers  v.  Ferguson,  68  Pac  6,  41  Or.  77, 
contains  a  discussion  of  the  meaning  of  the 
term  "distrained"  in  Hill's  Ann.  Laws,  S  42, 
which  provides  that  actions  for  recovery  of 
personal  property  distrained  for  any  cause 
shall  be  commenced  and  tried  in  the  county 
iB  which  the  subject  of  the  action  is  situated. 


and  it  is  there  held  that  while  the  word  "dis- 
trained" originally  meant  the  taking  of  the 
property  of  another  as  security  for  the  per- 
formance of  some  obligation,  the  term  "dis- 
trained" as  used  in  the  section  of  the  statute 
quoted  undoubtedly  signifies  the  holding  of 
the  personal  property  of  another  for  any  pur- 
pose whatever. 

DISTRESS. 

See  '^Signal  of  Distress";   ^'Warrant  of 
Distress." 

Aotton  of. 

Distress  is  itself  not  an  action,  but  a 
remedy  summary  in  its  nature  and  extraor- 
dinary in  its  character,  a  process  whereby  a 
personal  chattel  is  taken  from  the  possession 
of  one  to  secure  satisfaction  for  a  demand, 
formerly  remaining  in  the  hands  of  the  dis- 
trainor as  a  pledge  to  compel  performance, 
now  from  the  first  taking  in  the  custody  of 
the  law.  Hewitson  t.  Hunt  8  a  C.  (8  Rich. 
Law)  106,  110. 

Of  Tessal. 

A  vessel  is  in  distress  when  In  a  state  of 
danger  or  necessity,  as  from  want  of  provi- 
sions or  water,  etc.  (Webst  Diet);  or  "in 
a  situation  of  misfortune  or  calamity,  as  a 
steamer  in  distress"  (Stand.  Diet).  A  ves- 
sel, of  course,  is  also  in  distress  when  wreck- 
ed and  needing  salvage  service.  The  Sae- 
helm  (U.  S.)  99  Fed.  466,  468,  39  0.  C.  A.  600. 

For  rent. 

See  "Suflldent  Distress";  "linreasonable 
Distress." 

Distress  is  the  right  of  the  landlord  to 
seize  and  hold  property  for  the  payment  of 
rent  The  liability  to  distraint  arises  from  the 
fact  that  the  property  found  on  the  premises 
and  not  from  the  ownership.  The  goods  of 
a  stranger  are  liable,  with  those  of  the  ten- 
ant This  right  is  an  ancient  privilege  of  the 
common  law,  which  had  its  wigin  in  the  feu- 
dal tenures.  Lord  Coke  informs  us  that  it 
was  an  inseparable  Incident  of  the  seigniory. 
It  is  a  remedy  which  is  confined  to  the  land 
out  of  which  the  rent  issues,  and  does  not 
follow  the  person  of  the  tenant  The  tenant 
it  is  true,  owes  the  rent;  but  the  remedy  is 
enforced  against  the  land,  and  not  against 
him.  EUs  personal  liability  is  not  regarded, 
and  the  proceeding  Is  conducted  as  if  the 
land  were  the  debtor.  Distresses  seem  to 
have  originated  from  two  more  ancient  rem- 
edies of  the  common  law.  By  the  process  of 
gavelet  and  cessavit  the  landlord  could  seize 
the  land  Itself  for  rent  in  arrear  and  hold  it 
until  payment  was  made.  These  processes 
have  been  obsolete  for  ages,  and  exist  only 
in  the  memory  of  legal  antiquaries.  Bmlg  v. 
Cunningham,  62  Md.  468»  460. 
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Distress  is  the  taking  of  a  personal  chat- 
tel out  of  the  possession  of  a  wrongdoer  into 
the  custody  of  the  party  injured  to  procure 
satisfaction  for  a  wrong  committed,  as  for 
nonpayment  of  rent  Hard  v.  Nering  (N.  Y.) 
44  Barb.  472,  488  (citing  3  Bl.  Comm.  6); 
Owen  y.  Boyle,  22  Me.  (9  Shep.)  47,  61. 

It  is  well  settled  in  Bngland  that  what- 
ever goods  and  chattels  a  landlord  finds  on 
the  premises  of  the  tenant  who  is  in  arrears 
for  rent  are  distrainable  by  the  landlord, 
whether  they  in  fact  belong  to  the  tenant  or 
a  stranger;  but  there  are  exceptions  to  this 
rule,  and  certain  articles  are  exempt  from 
distress,  not  only  those  belonging  to  stran- 
gers, but  to  the  tenant  himself.  Animals  fe- 
rae naturae  cannot  be  distrained.  Whatever 
is  in  the  personal  use  and  occupation  of  any 
man  is  for  the  time  privileged  and  protected. 
Valuable  things  in  the  way  of  trade  are  not 
liable  to  distress,  as  a  horse  standing  at  a 
smithshop  to  be  shod  or  in  a  common  inn, 
or  cloth  at  a  tailor's  house,  or  com  sent  to  a 
mill;  for  all  these  are  protected  and  priv- 
ileged for  the  benefit  of  trade,  and  are  sup- 
posed in  comn^on  parlance  not  to  belong  to 
the  owner  of  the  house,  but  to  his  customers. 
Owen  V.  Boyle,  22  Me.  (9  Shep.)  47,  61. 

Distress  is  a  remedy  that  can  be  em- 
ployed only  for  the  recovery  of  what  is  prop- 
erly rent  and  is  reserved  as  such.  It  may  be 
sustained  where  the  sum  originally  stipu- 
lated for  has  been  Increased  by  agreement, 
but  covenants  that  relate  to  the  use  of  the 
premises,  but  not  to  the  payment  to  the  les- 
sor for  the  use,  do  not  give  the  right  to  dis- 
train, and  a  breach  of  a  covenant  in  a  lease 
not  to  engage  in  a  certain  business  on  the 
premises  under  penalty  does  not  give  a  right 
to  distrain  for  such  penalty.  Bvans  v.  Lin- 
coln Co.,  54  Atl.  321,  322,  204  Pa.  448  (citing 
Latimer  v.  Oroetsinger,  139  Pa.  207,  227,  21 
Aa22). 

For  tases. 

"Distress,"  as  used  in  Oen.  Laws,  e.  58, 
§  6,  authorlzhig  the  collection  of  delinquent 
taxes  by  distress  or  sale,  means  a  seizure  of 
personal  property,  and  hence  confers  no 
power  to  arrest  the  person  of  the  taxpayer. 
Marshall  v.  Wadsworth,  10  AtL  685^  686,  64 
N.  H.386. 


DISTRIBUTE. 

Where  a  contract  for  the  grading  of  a 
street  provided  that  certain  material  should 
be  distributed  as  the  engineer  in  charge 
might  direct,  the  word  "distributed"  meant 
spreading  and  grading.  Morgan  v.  Oity  of 
Baltimore,  68  Md.  500,  519. 

As  relating  to  diTlsioa  of  moiiej. 

Where,  throughout  the  whole  of  an  act 
in  regard  to  the  descent  and  distribution  of 


intestate's  property,  the  word  "descend"  la 
used  where  land  is  to  go  to  the  heirs,  and 
the  word  "distribute"  where  money  is  to  be 
divided,  the  use  of  the  word  "distribute^*  tai 
a  part  of  the  act  which  provides  that,  if  land 
be  sold  for  more  than  the  computation  of 
the  value  thereof,  then  the  administrator 
shall  "distribute  the  same  as  by  this  act  is 
required  for  the  intestate's  real  estate,"  is 
significant  as  showing  that  the  proceeds  of 
the  land,  though  to  go  to  the  heirs,  is  to  have 
the  character  of  and  otherwise  be  treated  as 
money.  Grider  v.  McClay  (Pa.)  11  Serg.  & 
R.  224,  232. 

As  postponing  Testing  of  estate. 

A  will  giving  to  a  beneficiary  a  certain 
sum  absolutely,  to  be  "distributed"  to  him 
at  the  expiration  of  tiiree  years,  or  in  a 
certain  contingency  in  five  years,  from  the 
testator's  death,  gives  to  such  beneficiary 
a  vested  interest  in  fee  in  the  devise,  post- 
poned merely  in  enjoyment  Williams  v. 
Williams,  14  Pac.  894,  396,  73  Cal.  99. 

Testator  devised  to  his  children  a  cer- 
tain portion  of  his  real  estate  and  all  his 
personal  estate  to  be  distributed,  when  re- 
quired, at  mature  age  or  maturity,  in  equal 
parts.  Held,  that  the  word  "distributed"  re- 
lated to  the  division  of  the  estate  at  the  time 
fixed  by  the  will,  and  not  to  the  vesting  of 
the  estate,  so  that  until  that  time  the  dev- 
isees took  the  lands  as  tenants  in  common. 
Chighizola  V.  Le  Baron,  21  Ala.  406,  411* 

DI8TRIBirrABI.E  PBOPEBTT. 

The  movable  property  of  a  railroad  oth- 
er than  its  rolling  stock  is  termed,  for  the 
purpose  of  taxation,  "distributable  proper- 
ty." State  ex  rel.  Gottlieb  v.  Metropolitan 
St  Ry.  Co.,  61  S.  W.  608,  605, 161  Mo.  188. 

Distributable  property  of  a  railroad  com- 
pany, for  the  purposes  of  taxation,  is  defined 
in  Acts  Tenn.  1897,  c.  5,  §  7,  as  consisting 
of  the  roadbed,  rolling  stock,  franchises, 
choses  in  action,  and  personal  property  hav- 
ing no  actual  situs.  Kansas  City,  Ft  S.  & 
M.  R.  Co.  V.  King  (U.  S.)  120  Fed.  6H  621, 
57  a  C.  A.  278. 

DISTBZBUTABIiE  SUBPIiini. 

With  respect  to  decedents'  estates,  the 
term  "distributable  surplus"  is  applicable  to 
personal  estate  only.  Williams  t.  Stone- 
street  (Ya.)  8  Rand.  559,  561* 

DISTBIBUTEIL 

As  legal  representative,  see  ''Legal  Rep- 
resentative." 

The  word  "distribnteeir  means  "persons 
who  are  entitled,  under  the  statute  of  dis- 
tribution, to  the  personal  estate  of  one  who 
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Is  dead  intestate."    Henry  t.  Henry,  si  N. 
0.  278,  279. 

The  word  "dlstrlbntees"  is  popularly 
used  to  mean  the  persons  who  are  entitled, 
under  the  statutes  of  distribution  of  the 
state,  to  the  personal  estate  of  one  dying 
Intestate.  No  other  word  has  been  used  to 
convey  the  same  idea,  and  the  word  com- 
mends itself  because  it  has  not  been  ap- 
propriated to  any  other  use.  The  word  is 
in  common  use  among  the  legal  profession, 
and  the  fact  that  it  had  been  adopted  by 
the  profession  and  by  the  legislature,  not- 
withstanding the  severe  rebuke  given  to  it 
by  EUndman,  G.  J.,  in  Groom  v.  Herring, 
11  N.  G.  803,  is  a  convincing  proof  that  a 
necessity  for  a  new  word  really  existed. 
Henry  v.  Henry,  81  N.  a  278,  279.  Ruffin, 
C.  J.,  in  a  dissenting  opinion,  however,  says: 
"'Distributees'  is  not  a  word  at  all  known 
in  the  law,  and,  until  my  Brothers  told  me 
that  they  understood  what  it  meant,  I  must 
humbly  beg  pardon  for  saying  that  I  looked 
upon  it  as  a  newly  invented  barbarism  and 
without  settled  sense;  indeed,  I  do  not  now 
understand  from  what  source  the  meaning 
of  the  term  is  derived.  I  believe  it  is  a 
phrase  which  is  sometimes  used  in  common 
parlance  by  persons  who  are  not  speaking 
of  the  profession,  and  do  not  aim  at  accura- 
cy in  speaking  on  legal  subjects.  Some 
members  of  the  bar  have  fallen  into  the  use 
of  it,  sometimes  in  discussion,  when  preci- 
sion of  expression  is  of  the  less  importance, 
as  there  is  opportunity  for  exception;  but 
those  who  indulge  themselves  in  that  mode 
of  speech  are  so  sensible  of  its  impropriety 
that,  as  Judge  Henderson  remarked  in  Groom 
V.  Herring,  11  N.  G.  898,  they  seldom  use 
•distributee*  without  an  apology,  knowing 
that  it  is  not  to  be  found  in  any  English 
dictionary  or  English  book,  much  less  in  a 
lawbook.  I  believe  that  up  to  this  day  it 
has  not  obtained  admission  into  any  Amer- 
ican dictionary,  though  at  least  one  of  them 
has  been  supposed  to  have  taken  every  word 
that  can  possibly  be  tolerated,  but  when 
used  it  has  not  seemed,  to  me  at  least,  to  be 
In  any  definite  sense."  In  a  subsequent  case, 
Mardree  v.  Mardree,  81  N.  G.  295,  306,  Judge 
Ruffin  himself  uses  the  words  ''the  only  disr 
tribntees,"  placing  them  in  quotation  marks. 

A  creditor  of  an  estate  who  has  recover- 
ed a  judgment  on  his  claim  in  the  county 
court  is  not  a  "distributee"  of  the  estate, 
within  Rev.  St  c.  8,  §§  116,  117.  Wolf  t. 
Griffin,  18  111.  App.  (13  Bradw.)  559,  560. 

DISTBIBUTIOIf. 

See  "Pinal  Distribution'';  ••VaUd  Distri- 
bution." 

"Distribution  is  the  act  of  dividing  or 
making  an  apportionment"  In  re  Crelgh- 
tOD,  U  N.  W.  818,  12  Neb.  280. 


In  a  contract  for  the  publication  of  an 
advertisement  in  a  certain  periodical,  and 
to  pay  therefor  at  the  rate  of  $20  for  each 
and  every  thousand  copies  of  the  total  num- 
ber printed  and  delivered  for  distributiont 
the  term  "distribution"  means  a  delivery  for 
the  purpose  of  supplying  subscribers  or  pur- 
chasers of  the  paper.  The  act  of  leaving  the 
periodical  at  houses  in  the  principal  streets 
of  the  city,  four  copies  at  a  time,  by  boys 
employed  for  that  purpose,  is  not  a  "distri- 
bution" within  the  meaning  of  such  contract 
Dawley  v.  Alsdorf  (N.  Y.)  25  Hun,  226,  227. 

In  a  will  by  one  who  had  deeded  his 
property  to  his  wife  subject  to  the  distribu- 
tion of  his  legal  heirs,  reciting  that  he  deem- 
ed it  proper  that  he  should  make  a  distribu- 
tion of  the  property,  "distribution"  should 
not  be  construed  in  the  sense  of  taking  by 
the  statute  of  distribution,  but  in  the  sense 
of  division  by  himself  among  his  heirs  as 
he  saw  fit  Sasser  t.  Mc Williams,  78  Ga* 
678,  683. 

Of  estate. 

"Distribution,*'  has  beea  defined  to  be 
the  division  of  an  intestate's  estate  accord- 
ing to  law.  Rogers  v.  Olllett  9  N.  W.  204, 
205,  56  Iowa,  266  (citing  1  Bouv.  Law  Diet 
488). 

The  "distribution"  of  an  estate  includes 
the  determination  of  the  persons  who  by 
law  are  entitled  thereto,  and  also  the  pro- 
portions or  parts  to  which  each  of  these  per- 
sons is  entitled.  A  proceeding  for  distribu- 
tion is  in  the  nature  of  a  proceeding  in  rem, 
the  res  being  the  estate  which  is  in  the  hands 
of  the  executor,  under  the  control  of  the 
court  and  which  he  brings  before  the  court 
for  the  purpose  of  receiving  direction  as  to 
its  final  distribution.  William  Hill  Co.  t« 
Lawler,  48  Pac  828,  116  Gal.  859. 

Same— As  relating;  to  real  estate. 

With  respect  to  decedents'  estates,  the 
term  "distribution"  is  applicable  to  personal 
estate  only.  Williams  v.  Stonestreet  (Va.) 
8  Rand.  559,  561. 

Act  1839,  art  4,  f  1,  relative  to  married 
women,  provides  that  any  married  woman 
may  become  seised  or  possessed  of  any  prop- 
erty, real  or  personal,  by  direct  bequest  de- 
mise, gift  or  distribution.  Held,  that  the 
word  "distribution"  applied  as  well  to  real 
estate  derived  by  descent  as  to  personalty 
received  from  the  estate  of  an  ancestor. 
Robinson  v.  Payne,  58  Misa  690,  707. 

A  father  died  leaving  six  children,  de- 
vising all  his  land  to  a  son,  subject  to  a  life 
estate  to  his  mother.  A  controversy  be- 
twe^i  a  daughter  and  the  administrator  was 
settled  by  a  stipulation,  signed  by  all  the 
children,  that,  in  consideration  of  her  dis- 
missing her  claim,  she,  in  the  distribution 
of  their  fiither's  estate^  should  receive  an 
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equal  share  with  each  other  child.  In  such 
contract  the  "word  "distribution"  was  need 
in  the  statutory  and  ordinary  sense,  and  had 
reference  to  the  personal  property  and  mon- 
ey arising  from  the  sale  of  real  estate  by 
the  administrator  among  the  heirs  after  the 
payment  of  the  debts  and  legacies.  The  dis- 
tribution could  not  have  had  relation  to  the 
lands,  because  the  other  children  were  not 
to  share  in  them  under  any  contingency. 
Beard  y.  Lofton,  102  Ind.  408,  2  N.  B.  129, 
131. 

Smme— Dowev  distingiiiflilied. 

Distribution  and  dower  are  two  separate 
and  distinct  things.  Dower  is  a  lien  creat- 
ed by  law  on  the  property  of  a  husband 
at  the  time  of  the  marriage,  which  neces- 
sarily takes  precedence  over  all  other  sub- 
sequent, accruing  rights,  and  attaches  to  the 
specific  property,  and  is  carved  out  of  it 
Distribution  occurs  after  administration  and 
the  payment  of  debts,  and  the  estate  is  then 
divided  between  the  heirs  and  legatees.  The 
widow  is  not  entitied  to  any  portion  or  dis- 
tributive share  after  her  dower  has  been 
allotted  to  her.  Johnson  v.  Knight  of  Hon- 
or, 13  S.  W.  794,  795,  63  Ark.  255,  8  L.  B. 
A.  732  (citing  Hill's  Adm'n  v.  Mitchell,  5 
Ark.  [5  Pike]  608»  618). 

Smme— PartitioA  distliisviiAed. 

Distribution  neither  gives  a  new  titie  to 
property,  nor  transfers  a  distinct  right  in 
the  estate  of  the  deceased  owner,  but  is 
simply  declaratory  as  to  the  persons  upon 
whom  the  law  casts  the  succession,  and  the 
extent  of  their  respective  interests,  while 
partition,  in  most,  if  not  all,  of  its  aspects, 
is  an  advisory  proceeding,  in  which  a  reme- 
dial right  to  the  transfer  of  the  property 
is  asserted,  and  resulting  in  a  decree  which, 
either  ex  proprio  vlgore  or  as  executory,  ac- 
complished such  transfer.  Robinson  v.  Fair, 
9  Sup.  Ot  80,  84^  128  U.  S.  53,  32  L.  Bd.  415. 

Same— Payment  of  debts* 

In  general,  the  term  "distribution,'' 
when  applied  to  the  estate  of  a  deceased 
person,  refers  to  the  ultimate  division  of 
the  estate  of  the  deceased  among  the  next 
of  kin,  in  case  of  intestacy,  or  among  the 
beneficiaries  under  a  will  after  the  estate 
is  free  from  debt  Bouvier  describes  "dis- 
tribution" to  be  the  division,  by  order  of 
the  court  having  authority,  among  those  en- 
titled thereto,  of  the  personal  estate  of  an 
intestate  after  payment  of  the  debts  and 
charges,  and  sometimes  the  division  of  a 
residue  of  real  and  personal  estate,  and  the 
division  of  an  estate  according  to  the  terms 
of  the  wilL  There  is  no  recognition  in  the 
work  referred  to  of  the  applicability  of  that 
term  to  the  payment  of  the  debts  of  a  de- 
ceased person,  and  such  word,  as  used  in  an 
act  providing  that,  on  appeal  from  a  decree 


admitting  a  will  to  probate^  the  executors 
shall  not  distribute  the  effects,  relates  to  the 
"distribution"  in  the  legal  sense  of  the  term, 
and  does  not  prevent  the  payment  of  the 
debts.    Thomson  v.  Tracy,  60  N.  T.  174»  180. 

Of  prises* 

A  scheme  for  the  **ai8tnDution"  of  prizes 
by  chance  (definition  of  a  lottery  given  by 
Webster  and  Bouvier)  may  provide  for  dis- 
tributing them  all  at  one  time,  or  at  several 
times,  absolutely  to  one  set  of  persons,  or 
conditionally  to  that  set  or  class.  It  may 
allow  one  person  to  exhaust  all  his  chances 
before  other  persons  accept  a  chance,  and 
still  the  scheme  is  within  that  definition. 
Fleming  v.  BUls,  8  Or.  286,  291. 

DISTRIBUnOir  POUOT  PUkH. 

The  "distribution  policy  plan,"  in  the 
Insurance  business,  is  a  plan  whereunder  all 
the  policies  issued  in  any  one  year  to  policy 
holders  in  the  different  parts  of  the  world 
constitute  a  class,  and  all  profits  and  surplus 
derived  from  premiums  on  all  said  policies 
during  a  period  of  20  years  were  accumu- 
lated until  the  end  of  said  period,  and  then 
distributed  for  the  benefit  of  such  policies 
as  should  be  in  force  at  the  end  of  such 
period,  and  thereby  each  of  the  said  policy 
holders  of  said  class  acquired  a  contingent 
Interest  in  the  event  of  survivorship  of  said 
period,  in  the  profits  and  surplus  which 
might  be  realized  from  the  premiums  on 
their  policies  in  said  class.  Horton  v.  New 
York  life  Ins.  Co.,  52  S.  W.  856^  857,  151 
Mo.  604. 

DISTBIBUnVE  JUSTICE. 

"Distributive  justice"  is  described  as 
*that  virtue  whose  object  is  to  distribute 
rewards  and  punishment  to  each  one  accord- 
ing to  his  merits,  observing  a  Just  proportion 
by  comparing  one  person  or  fact  with  anoth- 
er." Bowman  v.  McLaughlin,  45  Miss.  461, 
495  (quoting  Bouv.  Law  Diet). 

DISTRIBUTIVE  SHARE. 

Dividend  synonymous,  see  ''Dividend." 

"Distributive  share"  means  the  share 
which  a  person  takes  in  x>ersonal  property 
in  case  of  intestacy.  People  v.  Beckwitfa,  10 
N.  Y.  St  Rep.  97. 

An  antenuptial  contract  providing  that 
the  wife,  if  the  survivor,  should  only  receive 
one-sixth  part  instead  of  a  one-third  part 
as  her  ''distributive  share"  in  the  husband's 
personalty,  entitied  her  to  take  such  part 
though  he  died  testate,  since  to  confine  the 
words  "distributive  share^'  to  an  intestate 
estate,  or  to  an  estate  made  intestate  by  the 
widow  by  her  waiving  the  wiU.  would  be  ts 
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idrt  the  contract  too  strict  and  technical  a 
d^natraction.  Taft  t.  Taft,  40  N.  B.  86a 
^1.  163  Mass.  467. 

Where  snma  of  money  are  received  by 
claimants  mider  a  deceased  person's  will, 
under  a  compromise  contract  made  by  them 
with  the  executor  of  the  will,  sanctioned  by 
a  court  having  Jurisdiction  o^  the  will  and 
of  the  estate  devised,  the  sums  of  money  so 
received  do  not  fall  within  the  category  of 
legacies  or  "distributive  shares"  In  intes- 
tates' estate^  which  are  subjected  to  an  in- 
ternal revenue  tax  by  the  United  States. 
Page  V.  Rives,  18  Fed.  Gas.  980,  092. 


DISTRICT. 

See  "Assessment  District";  •'Colleotlon 
Districts";  "Fire  Districts";  "Judicial 
District";  "Land  Dlsbict";  "Levee 
Districts";  "Mineral  District";  "Min- 
ing District";  "Road  District"; 
"School  District" 

Acts  17th  Gen.  Assem.  c.  162,  authorizes 
cities  of  the  first  class  to  divide  themselves 
into  sewerage  districts  for  the  construction 
of  city  sewers  and  for  the  assessment  of 
the  cost  on  adjacent  property.  Held,  that 
the  word  "districts"  as  so  used  did  not  nec- 
essarily show  an  intention  of  the  Legislature 
to  require  a  city  of  the  first  class  to  be  di- 
vided into  two  or  more  sewerage  districts, 
but  the  word  "districts"  in  the  plural  includ- 
ed the  singular,  and  therefore  authorized 
such  a  city  to  create  itself  into  one  single 
sewerage  district  Grimmell  v.  City  of  Des 
Moines,  57  Iowa,  144,  10  N.  W.  330. 

"District,"  as  used  in  Wyoming  Railroad 
Assessment  Act  Dec.  13,  1879,  providing  that 
it  shall  be  the  duty  of  the  assessors  of  ^the 
county  or  "district"  in  which  the  shops,  oth- 
er buildings,  or  real  estate  of  the  railroad  is 
situated  to  assess  the  same,  etc.,  refers  to 
any  subordinate  territorial  division  less 
than  a  county.  Union  Pac.  R.  Co.  v.  Ryan, 
6  Sup.  Ot  601,  604,  118  U.  S.  616,  28  L.  Ed. 
1098. 

The  word  "district,"  as  used  in  the  Ne- 
braska Constitution,  in  reference  to  general 
elections,  is  held  to  refer  to  districts  creat- 
ed by  the  Legislature,  as  well  as  those  pro- 
vided for  in  the.  Constitution,  inasmuch  as 
the  Constitution  expressly  excepts  school 
districts,  thus  mentioning  a  district  which 
must  be  created  by  the  Legislature,  but 
which  would  be  included  unless  so  specially 
excepted.  State  v.  Moores  (Neb.)  96  N.  W. 
1011,  1014. 

The  word  "district"  shall  be  construed 
to  mean  township,  village,  city,  or  ward,  as 
the  case  may  be.  Gen.  St  Minn.  1894,  | 
H511;  Rev.  Codes  N.  D.  1899,  |  1176;  Rev. 
9t  Tex.  1895,  art  5064. 


As  elty  «v  towa* 

In  Act  1874,  providing  that  water  coin- 
panics  incorporated  under  its  provisions 
should  have  the  power  to  supply  water  in 
the  town,  borough,  dty,  or  "district"  whers 
they  may  be  located,  having  no  qualifying 
adjective  to  indicate  its  extent  or  meaning, 
"district"  is  not  to  be  construed  as  extend- 
ing the  territorial  limits  in  which  the  cor- 
poration may  supply  water  beyond  those 
given  it  by  the  prior  words  used  in  that  con- 
nection. It  may  embrace  a  township,  or 
a  part  of  one  of  the  political  divisions  men- 
tioned immediately  preceding  it,  but  not  two 
or  more  of  them.  Ely  v.  White  Deer  Moun- 
tain Water  Co.,  46  AU.  929,  932,  197  Pa.  80. 

The  term  "district"  as  used  in  Const 
art  1,  f  6,  providing  that  In  ail  criminal 
prosecutions  the  accused  shall  enjoy  trial  by 
a  Jury  of  the  county  or  district  wherein  the 
crime  was  committed,  may  properly  be  held 
to  designate  an  area  larger  or  smaller  than 
a  county.  A  city,  though  a  part  of  a  coun- 
ty, might  by  proper  legislation  be  elected 
into  a  district  by  itself,  and  the  meaning  of 
the  constitutional  provision  Is  that  the  ac- 
cused shall  have  a  right  to  a  trial  by  a  Jury 
of  the  county  where  his  crime  was  commit- 
ted, if  the  criminal  Jurisdiction  of  the  court 
before  which  he  is  tried  embraces  and  is 
confined  to  crimes  committed  anywhere  in 
the  county,  and  a  right  of  a  trial  by  Jury 
of  the  district  where  his  crime  was  commit- 
ted, whether  such  district  be  larger  or  small- 
er than  a  county,  when  the  criminal  Juris- 
diction of  the  court  before  which  he  Is  be- 
ing tried  embraces  and  is  confined  to  crimes 
committed  anywhere  in  such  district  State 
V.  Kemp,  34  Minn.  61,  62,  24  N.  W.  340. 

The  "town  or  district"  of  a  Justice,  with- 
in a  statute  providing  that  a  chattel  mort- 
gage must  be  acknowledged  before  a  Jus- 
tice of  the  peace  of  the  town  or  district 
where  the  mortgagor  resides,  means  the 
town  or  district  by  which  he  is  elected.  The 
"district"  of  a  police  Justice  is  the  village 
in  which  he  was  elected.  Ticknor  t.  Mc- 
Clelland, 84  111.  471,  477. 

As  oonnty. 

The  term  "district  treasury,**  as  used  in 
Rev.  St  c.  53,  §  36,  requiring  all  excess  of 
commissions  and  fees  due  town  or  district 
collectors  to  be  paid  into  the  town  or  dis- 
trict treasury,  means  the  county  treasury  of 
counties  not  organized  under  township  or- 
ganizations, but  does  not  include  counties  so 
organized,  as  section  140  provides  that  each 
county  not  under  township  organization  shall 
be  a  collection  district  for  the  purpose  of  the 
act  Ryan  v.  People,  6  N.  B.  37,  41.  117  lU. 
486. 

As  defined  portion  of  stmte. 

Rev.  St  1898,  f  8,  declares  that  counties 
on  the  shores  of  Oreen  Bay  shall  have  Juris- 
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diction  in  common  of  all  offensei  conmiltted 
on  that  part  of  the  bay  lying  within  the  limits 
of  the  state.  Const  art  1,  f  7,  provided  that 
in  all  prosecntlons  by  indictment  or  infor- 
mation the  case  shall  have  a  speedy  trial  by 
a  Jury  of  the  "county  or  district"  wherein  the 
offense  shall  have  been  committed,  which 
county  or  district  shall  have  previously  been 
ascertained  by  law.  It  was  held  that  where 
one  was  informed  against  for  taking  fish  with 
nets  in  the  waters  bordering  on  Door  county, 
and  the  offense  was  committed  40  miles  from 
Brown  county  and  5  miles  at  least  from  the 
nearest  point  of  any  other  county  than  Door, 
the  circuit  court  of  Brown  county  had  Juris- 
diction. The  word  "district"  in  the  Consti- 
tution not  being  used  synonymously  with 
"county."  State  v.  McDonald,  85  N.  W.  502, 
505,  109  Wis.  506. 

In  Laws  1899,  c.  870,  §  10,  giving  the 
civil  service  commission  power  to  prescribe 
rules  for  the  classification  of  the  offices, 
places,  and  employments  In  the  classified 
service,  and  section  17,  providing  that  where 
the  labor  service  of  any  department  or  insti- 
tution extends  to  separate  localities  the  com- 
mission must  provide  separate  registration 
lists  for  each  district  or  locality,  "district" 
means  some  political  subdivision  of  the  state 
created  and  existing  by  legislative  act  at  the 
time  the  registration  lists  are  furnished.  For 
a  district  or  locality  thus  created,  and  not 
otherwise,  the  commission  may  provide  sepa- 
rate registration  lists;  but  It  cannot  of  its 
own  volition,  independent  of  the  statute,  first 
create  a  district  and  then  furnish  the  list. 
People  V.  Shea,  76  N.  Y.  Supp.  679,  681,  73 
App.  Div.  232. 

Webster  defines  the  word  "district"  as  a 
defined  portion  of  the  state,  and  it  is  so  used 
in  the  definition  of  a  "town"  as  a  "district  of 
certain  limits."  Chicago  &  N.  W.  By.  Co.  v. 
Town  of  Oconto,  6  N.  W.  607,  608,  50  Wis. 
189,  36  Am.  Rep.  840. 

In  the  act  of  Congress  of  1872  providing 
for  the  collection  of  direct  taxes,  and  speaking 
of  an  entry  of  a  commanding  general  into  an 
insurrectionary  state  or  district  the  word 
"district"  means  simply  a  part  or  portion  of 
the  state,  and  not  large  divisions,  such  as 
counties.  Keely  v.  Sanders,  99  U.  S.  441, 
448,  25  L.  Ed.  327. 

In  Act  Cong.  1862,  f  6,  directing  tax  com- 
mlssipners  to  enter  upon  their  duties  when- 
ever the  commanding  general  of  the  forces 
of  the  United  States,  entering  into  any  insur- 
rectionary state  or  district,  shall  have  estab- 
lished the  military  authority  throughout  any 
parish  or  district  of  the  same,  the  word  "dis- 
trict" means,  not  necessarily  any  civil  divi- 
sion in  the  state  occupied,  but  Is  synony- 
moQB  with  "region,"  "section  of  country,"  or 
"locality"  occupied.  The  same  word  Is  used 
in  describing  the  whole  territory  into  which 
the  commanding  general  entered,  and  the 


subjugation  of  parts  of  which  wHI  authorize 
the  tax.  Within  the  nomenclature  of  the  law, 
there  is  necessarily  an  insnrrectlonary  dis- 
trict, the  whole  of  which  need  not  be  occu- 
pied in  order  to  Justify  the  tax.  Within  this 
law,  on  the  occupation  of  the  entire  city  of 
Memphis,  having  a  distinct  municipal  organi- 
zation. It  becomes  a  taxing  district  It  is  not 
a  parish  or  a  county;  but  both  the  title  and 
the  reason  of  the  law  show  that  distinct  polit- 
ical divisions  and  tax  districts  are  contem- 
plated by  it  Sharpleigh  v.  Surdam,  21  Fed. 
Cas.  1173,  1174;  Keely  T.  Sanders,  99  U.  S. 
441,  448,  25  L.  Hd.  327. 

As  Jndieial  distriot. 

The  word  "district**  as  used  In  Minn. 
Const  art  1,  f  6,  providing  that  in  all  crim- 
inal cases  the  accused  shall  enjoy 'the  right 
to  a  trial  by  a  Jury  in  the  county  or  district 
wherein  the  crime  shall  have  been  committed, 
means  the  territory  within  the  Jurisdiction  of 
the  court,  which  may  be  in  area  greater  or 
smaller  than  a  county.  State  v.  Kemp,  34 
Minn.  61,  24  N.  W.  349,  351.  It  means  trial 
district,  and  not  the  senatorial  or  Judicial 
district  State  v.  Miller,  15  Minn.  344,  347 
(Gil.  277,  279). 

Under  a  bill  of  rights  which  provided 
that  in  all  criminal  prosecutions  the  accused 
shall  be  allowed  a  speedy  public  trial  by  an 
impartial  Jury  of  the  county  or  district  in 
which  the  offense  is  alleged  to  have  been 
committed.  It  was  held  that  the  word  "dis- 
trict" like  the  word  "county,"  as  used  in 
such  section,  was  used  in  a  restrictive  sense, 
and  intended  to  designate  the  precise  portion 
of  territory  or  division  of  the  state  over 
which  the  court  at  any  particular  sitting, 
may  exercise  power  in  criminal  matters. 
State  V.  Knapp,  19  Pac.  728,  729,  40  Kan. 
148;  OUve  v.  State,  7  N.  W.  444.  446,  11 
Neb.  1  (approved  and  followed  in  State  v. 
Crinklaw,  59  N.  W.  370,  371.  40  Neb.  759); 
McCauley  v.  Fulton,  44  Cal.  355,  360. 

In  Wash.  0)de,  f  47,  providing  that  local 
actions  shall  be  tried  in  the  county  or  district 
wherein  the  subject  of  action  is  situated,  the 
word  "district"  refers  only  to  a  case  where 
two  or  more  counties  are  Joined  together  for 
Jurisdictional  purposes,  one  of  them  not  hav- 
ing the  privilege  of  sessions  of  courts  within 
its  limits.  McLeod  v.  Ellis,  26  Pac.  76,  78,  2 
Wash.  St  117. 

Act  May  19,  1874,  f  17,  relating  to  con- 
tested elections  of  senators,  provides  that  in 
case  there  shall  be  no  law  Judge  of  the  dis- 
trict in  which  any  contest  shall  arise  quali- 
fied to  act,  a  Judge,  learned  in  the  law.  re- 
siding nearest  the  courthouse  of  the  county 
in  which  by  the  provisions  of  the  act  the 
trial  in  any  such  case  is  required  to  be  had, 
shall  proceed  to  the  trial,  etc  Held,  that  the 
word  "district"  as  used  in  such  statute 
meant  Judicial  district,  and  not  the  senatorial 
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district   in   which   the   state   was   divided. 
Onmberland  County  v.  Trickett,  107  Pa.  118. 

In  Bill  of  Rights,  f  10,  which  guaranties 
the  right  of  an  accused  person  to  have  a  trial 
by  an  Impartial  Jury  of  the  county  or  district 
in  which  the  offense  ia  alleged  to  have  been 
committed,  "district"  should  not  be  con- 
strued to  lUnit  the  right  to  a  change  of  venue 
to  such  counties  as  are  in  the  same  Judicial 
district  in  which  the  indictment  ia  found, 
the  word  not  being  used  in  the  sense  of  "Judi- 
cial district,"  but  in  the  sense  of  "vicinity/' 
and  hence  an  order  may  be  had  that  an  ac- 
cused shall  be  tried  in  any  adjoining  county. 
State  V.  McCarty,  89  N.  B.  1041,  1042,  52 
Ohio  St  363,  27  Ii.  R.  A.  637. 

Comp.  St  c.  10,  I  1,  providing  that  all 
"district  officers"  shall,  before  entering  on 
their  respective  duties,  take  and  subscribe  a 
certain  oath,  which  shall  be  Indorsed  on  their 
bonds,  refers  solely  to  Judicial  district  offi- 
cers, and  does  not  include  school  district  offi- 
cers. Frans  t.  Young,  46  N.  W.  528,  529,  30 
Neb.  360,  27  Am.  St  Rep.  412;  Laird  v.  Leap, 
60  N.  W.  1043,  1044,  42  Neb.  834. 

Afl  plaee  or  looality. 

"District,"  as  used  in  Rev.  St  f  5134,  re- 
quiring national  banking  associations,  in  their 
certificates,  to  name  the  place  where  their 
operations  of  discount  and  deposit  are  car- 
ried on,  designating  the  state,  territory,  or 
district,  means  simply  the  place — the  local- 
ity—in which  the  business  is  carried  on. 
Silver  Bow  County  Com'rs  v.  Davis,  12  Pac 
688,  690,  6  Mont  806. 

Afl  port. 

In  the  revenue  laws,  "district"  and  "port^ 
are  often  used  as  of  the  same  import  in  cases 
where  the  limits  of  the  port  and  the  district 
are  the  same.  Ayer  v.  Thacher  (U.  S.)  2  Fed. 
Oas.  269,  270. 

As  aoliool  distiiet. 

In  Revenue  Act,  §  110,  providing  that 
the  county  clerk  shall  distribute  the  value  of 
railroad  track,  certffied  to  him  by  the  auditor, 
to  the  county,  and  to  the  several  towns,  dis- 
tricts, villages,  and  cities  In  his  county  en- 
titled to  a  proportionate  value  of  such  rail- 
road track,  the  term  "districts"  means  school 
districts,  and  has  no  reference  to  road  dis- 
tricts. Ohio  ft  M.  R.  Co.  V.  People,  10  N.  B. 
545,  548,  119  Ul.  207. 

As  tervitory. 

Within  the  article  of  the  Constitution 
providing  that  all  the  Judges  shall  be  elected 
by  the  electors  of  the  districts  over  which 
they  are  to  preside^  "district^  may  be  con- 
strued to  mean  territory,  so  that,  in  the  case 
of  an  election  for  a  presidait  Judge  of  a  dis- 
trict, the  voters  of  the  entire  territory  over 
which  he  is  to  preside  might  vote  at  such 


election.     Commonwealth  t.  Dumbauld,  9T 
Pa.  293,  304. 

In  Pol.  Code,  f  1837,  relating  to  the  levy* 
ing  of  a  tax  for  the  purpose  of  building 
schoolhouses,  and  providilng  that  If  the  elect- 
ors of  a  district  vote  therefor  the  trustees 
are  to  certify  this  fact  to  the  board  of  super- 
visors, and  the  supervisors,  when  levying  tho 
county  taxes,  must  levy  a  tax  sufficient  to 
raise  the  amount  voted  on  all  the  taxable 
property  in  the  "district"  voting  such  tax, 
the  word  "district"  is  synonymous  with  "cor- 
porations voting  the  tax,"  and  is  not  an 
equivalent  of  'territory  within  the  district" 
Hughes  T.  Bvring,  28  Pac  1067.  1068.  93  Cal. 
414. 

DISTBIOT  ATTOBHET. 

As  district  officer,  see  "District  Officer.* 

The  district  attorney  is  the  duly  consti- 
tuted prosecuting  officer  of  the  common- 
wealth. He  represents  the  public,  and  the 
duty  of  prosecuting  aU  offenders  is  laid  upon 
him.  Special  counsel  employed  by  private 
prosecutors  are  allowed  to  assist  in  certain 
cases,  but  they  merely  take  part  by  his  cour- 
tesy. The  burden  of  the  case  is  always  in 
contemplation  upon  him.  The  boards  of 
health  of  cities  of  the  third  class  have  no 
authority  to  employ  private  counsel  to  prose- 
cute indictments  for  nuisance.  Smith  v.  City 
of  Scranton  (Pa.)  3  a  P.  Rep.  82,  84. 

The  Constitution  calls  the  prosecuting 
attorney  the  district  attorney.  The  law  pre- 
scribing his  duties  says  that  he  shall  be  a 
public  prosecutor,  so  that  the  terms  "district 
attorney"  and  "prosecuting  attorney"  are  one 
and  the  same  thing,  and  the  fact  that  an  in- 
dictment is  signed  "Prosecuting  Attorney,** 
and  not  "District  Attorney,"  is  immateriaL 
State  V.  Salge,  2  Nev.  821,  824. 

The  district  attorney  is  a  quasi  Judicial 
officer.  He  represents  the  commonwealth. 
Commonwealth  v.  Bubnis,  47  AtL  748,  750* 
197  Pa.  542. 

DISTBIOT  JXTDGE. 

Code  Civ.  Proc.  f  252,  providing  that  In- 
junction may  be  granted  in  an  action  at  the 
time  of  commencing  it,  or  at  any  time  after- 
wards, before  Judgment,  by  the  Supreme 
Court,  or  any  Judge  thereof,  the  district  court 
or  any  Judge  thereof,  is  not  comprehensive 
enough  to  authorisse  any  district  Judge  to 
grant  temporary  injunctions  throughout  the 
state,  no  mattw  whether  the  Judge  of  the 
court  in  which  the  action  is  brought  be  ab- 
sent from  his  district  or  not;  but  the  words 
clearly  refer  alone  to  the  particular  couri:  in 
which  the  action  is  brought,  and  to  the  Judge 
having  fAr.the  time  being  Jurisdiction  within 
that  district    Bills  v.  Karl,  7  Neb.  881,  886. 
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Under  Fob.  Lftws  May  29,  1884,  e.  447,  I 
1,  proYidlng  that  anjr  town  may  at  a  '^town 
meeting"  abolish  all  the  achool  diatrieta  there- 
in, a  town  divided  Into  votlnff  diatrieta  can- 
not legally  vote  in  diatriet  meetings  on  the 
question  of  abolishing  its  achool  districts,  as 
the  words  "district  meetings,"  In  the  act,  are 
not  eqnivalent  to  "town  meetinga.**  Oomstock 
T.  School  Oommittee.  17  IL  L  827,  828,  24  Atl. 
146,  140. 

DI8T&IOT  OF  ATiASKA. 

The  phrase  "District  of  Alaska,**  as  nsed 
in  15  Stat  .241,  extending  the  laws  of  the 
United  States  relating  to  customs,  commerce, 
and  navigation  over  the  territory  ceded  to  the 
United  States  by  Russia,  and  as  used  in  the 
executive  order  made  pursuant  to  such  act, 
includea  that  portion  of  the  sea  along  its 
coasts,  which  lies  Inside  of  a  line  drawn 
from  the  promontory  of  Point  Hope  to  Cape 
Prince  of  Walea.  The  Louisa  Simpson  (U. 
&)  15  Fed.  Gaa.  958,  95& 

DISTBIOT  OF  COIilTlIBIA. 
As  state,  see  "State.** 

DI8T&IOT  OFFIOER, 

A  county  tax  collector  la  not  a  ^'district*' 
officer  within  the  meaning  of  Oonst  f  284, 
providing  that  all  district  officers  shall  re- 
side within  their  respective  districts.  Com- 
monwealth V.  Blackwell,  80  S.  W.  642,  648, 
97  Ky.  814. 

A  "district  attorney"  is  not  a  county  or 
precinct,  but  a  district,  officer.  Merwin  v. 
Boulder  County  Com'rs,  67  Pac.  285,  287,  29 
Colo.  169. 

DISTBIOT  SEWEB8. 

"District  sewers,"  as  defined  In  a  dty 
charter  eatablishing  a  sewer  system,  are 
those  constructed  or  acquired,  under  author- 
ity of  ordinance,  within  the  Umita  of  an  es- 
tablished sewer  district,  and  paid  toe  by 
special  assessments.  Prior  v.  Buehler  ft 
Coon^  Const  Co.,  71  S.  W.  205,  170  Mo.  489. 

DISTBIOT  TELE6BAFH  BUSIHESS. 

A  "district  telegraph  business"  consists 
in  securing  the  attendance  of  measenger  boys 
to  carry  telegraph  meaaages,  run  miscellane- 
ous errands,  carry  packages,  distribute  post- 
ers, invoices,  Invitations,  etc.  The  business 
also  includes  night-watchman  signals,  fire 
and  burglar  alarms,  and  police  calls.  City  of 
Toledo  V.  Western  Union  Tel.  Co.  (U.  S.)  107 
Fed.  10,  14,  46  C.  a  A«  111,  62  L.  B.  A.  780. 


DISTURB. 

The  word  "disturbed**  means  agitated, 
aroused  from  a  state  of  repose,  molested,  in- 
terrupted, hindered,  perplexed,  disquieted,  or 
turned  aside,  or  diverted  from  the  object  for 
which  they  are  assembled.  Richardson  v. 
State,  5  Tex.  App.  470,  472. 

Act  April  11,  1873,  f  2,  providing  that,  if 
any  two  or  more  persons  shall  confederate 
for  the  purpose  of  "intimidating,  alarming, 
or  disturbing"  any  person  or  persons,  they 
shall  on  conviction  be  fined,  implied  the  use 
of  physical  force  and  menace,  and  Involved  a 
breach  of  the  peace;  and  hence  an  allegation 
of  a  threat  to  prosecute  for  selling  whisky 
without  a  license  was  not  an  Intimidation, 
alarming,  or  diaturbing  within  the  statute. 
Embry  v.  Commonwealth,  79  Ky.  430,  441. 

"Disturb"  primarily  means  to  throw  in- 
to disorder  or  confusion,  to  derange,  to  inter- 
rupt the  settled  state  of;  so  that,  under  an 
allegation  that  by  reason  of  defendant's  neg- 
lect and  careless  conduct  plaintiff  was  greatly 
disturbed  in  body  and  mind,  proof  that  plain- 
tiff was  injured  physically  does  not  consti- 
tute a  variance.  Watkins  v.  Elaolln  Mfg. 
Co.,  42  S.  B.  983,  984,  131  N.  C.  536,  60  L. 
E.  A.  617. 

A  school  is  as  much  "interrupted  or  dis- 
turbed" by  preventing  the  assembly  as  by 
breaking  it  up  after  school  is  assembled, 
within  the  meaning  of  Pub.  St  c.  241,  f  7, 
providing  a  punishment  for  persons  who  will- 
fully interrupt  or  disturb  any  public  or  pri- 
vate school.  Douglass  t.  Barber,  28  Atl. 
805,  18  B.  L  459. 

DISTUBBANOE. 

"Disturbance"  is  defined  as  any  conduct 
which,  being  contrary  to  the  usages  of  the 
particular  sort  of  meeting  and  class  of  per- 
sons assembled,  interferes  with  its  due  prog- 
ress and  services,  or  is  annoying  to  the  con- 
gregation, in  whole  or  in  part  State  v. 
Stuth,  89  Pac.  665,  666,  11  Wash.  423  (citing 
2  Bish.  Op.  Law,  f  309). 

A  valid  contract  cannot  be  made  on 
Sunday  if  it  relates  to  the  business  of  one's 
secular  calling  and  la  not  an  act  of  neces- 
sity or  mercy,  because  two  or  more  must  nec- 
essarily be  engaged  in  making  such  contract, 
and,  however  willing  and  desirous  they  both 
and  all  might  be  to  consummate  it  on  that 
day,  yet  in  doing  it  they  would  each  neces- 
sarily "disturb  the  other  or  others,"  in  thf 
sense  in  which  that  term  is  used  in  Rev.  St 
c.  118,  f  1,  Comp.  Laws,  271,  providing  that 
the  work,  labor,  or  business  of  a  person's  sec- 
ular calling  shall  not  be  done  to  the  "disturb- 
ance of  others"  on  the  Lord's  Day.  The  word 
"disturbance"  la  not  to  be  understood  in  the 
sense  that  a  person  cannot  be  disturbed  by 
business,  unless  it  annoys  him  or  interferes 
in  some  way  with  his  devotion,  or  his  medl- 


DISTURB  ANCB 


2140    DISTURBING  RELIGIOUS  WOBSHIP 


tatlon  or  his  rest,  against  bis  wish.    Smith  r* 
Foster,  41  N.  H.  215,  218. 

A  statute  prohibiting  any  work  on  Sun- 
day, to  "the  disturbance  of  others,"  includes 
all  secular  work,  business,  or  labor,  the  spirit 
of  the  act  being  to  advance  the  interests  of 
religion,  to  turn  a  man's  thoughts  from  world- 
ly concerns,  and  to  direct  them  to  the  duties 
of  piety  and  religion.  But  the  execution  of  a 
will  on  Sunday  is  not  an  act,  secular  in  its 
character,  tending  to  the  disturbance  of  oth- 
ers.   George  v.  George,  47  N.  H.  27,  33. 

An  act  prohibiting  any  person  from  do- 
ing any  work  on  the  Lord's  Day,  to  the  "dis- 
turbance" of  others,  applies  to  anything 
which  throws  into  confusion  things  settled, 
which  interrupts  the  movements,  pursuits, 
or  thoughts  of  another;  so  if  it  distracts  his 
attention,  and  calls  his  mind  off  from  one 
train  of  thought  and  diverts  it  to  another,  it 
may  be  said  to  "disturb"  him.  The  only 
safe  meaning  to  be  given  to  the  word  is  a 
comprehensive  one,  going  upon  the  ground 
that  the  main  purpose  of  the  law  was  to  re- 
lease an  individual  from  a  penalty  who  had 
been  guilty  of  no  act  that  actually  did  or  that 
tended  to  disturb  th^  minds  of  others  from 
tbose  religious  observances  which  the  act 
unquestionably  intended  to  respect  If  a  per- 
son should  desire  to  buy  a  horse,  he  would 
have  no  right  to  go  to  the  owner  on  the  Sab- 
bath and  make  his  proposition  for  the  sale, 
because  that  would  tend  to  disturb  the  quiet 
of  the  owner  on  the  day  which  the  statute  in- 
tended should  be  respected;  and  where  a 
contract  for  the  sale  of  a  horse  was  made  on 
Sxmday,  and  a  note  executed,  and  the  wife 
of  one  of  the  parties  and  a  witness  were  the 
only  persons  present,  it  was  a  disturbance 
within  the  law.  Vamey  y.  French,  10  N.  H. 
233,  238. 

Of  others. 

Rev.  St  c.  118,  f  1,  provided  that  no  per- 
son should  do  any  work,  business,  or  labor  of 
his  secular  calling,  to  the  "disturbance  of 
others,"  on  the  Lord's  Day.  Held,  that  any 
business  tends  to  the  "disturbance  of  others," 
and  is  consequently  prohibited,  which  with- 
draws the  attention  from  the  appropriate  du- 
ties of  the  Sabbath,  and  turns  it  to  other 
things.    Varney  v.  French,  19  N.  H.  233,  235. 

In  this  state,  under  the  construction  of 
our  statute  prohibiting  unnecessary  labor  on 
Sunday,  the  execution  and  delivery  of  a  prom^ 
issory  note  upon  Sunday  has  been  declared 
"business  of  a  person's  secular  calling,  and 
generally  an  act  to  the  disturbance  of  oth- 
ers, and,  as  such,  is  prohibited  under  a  pen- 
alty." State  Capital  Bank  v.  Thompson,  42 
N.  H.  869,  370. 

Of  relislovs  worship. 

Of  religious  worship,  see  "Disturbing  Re- 
ligious Worship." 


Of  a  rlcht. 

"A  'disturbance'  ot  a  ngnt  cannot  neces- 
sarily of  itself  be  held  to  mean  a  refusal  of 
permission  to  exercise  such  right  A  refusal, 
unaccompanied  with  threats,  express  or  im- 
plied, is  a  bare  negation;  It  has  nothing  ac- 
tive in  its  nature,  nor  can  it  fairly  be  im- 
plied that  the  person  who  refused  had  it  in 
contemplation  to  do  any  unlawful  act  He 
may  doubt  the  right  of  him  who  asked  per- 
mission, and  intend  to  take  his  remedy  at 
law  in  case  that  person  persisted  in  the  ex- 
orcise of  the  right,  and  such  an  intention 
could  be  no  legal  disturbance.  A  bare  refus- 
al does  not  amount  to  a  disturbance."  Down- 
ing y.  Baldwin  (Pa.)  1  Serg.  &  R.  298,  303. 


DISTUBBINO  TEOEi  FEAOE. 

See  "Seriously  Disturb  or  Injure  The 
Public  Peace." 

An  ordinance  of  St  Charles,  providing 
that  every  person  who  shall  willfully  "disturb' 
the  peace  ♦  ♦  •  by  loud  or  unusual 
noise,  by  blowing  horns  •  •  •  shall  be 
deemed  guilty  of  misdemeanor,"  means  the 
disturbance  of  some  person  or  persons;  the 
mere  making  of  noise  without  disturbing  any 
one  is  insufficient  City  of  St  Charles  v. 
Meyer,  58  Mo.  86,  89. 

Where  defendant  has  been  convicted  of 
"unlawfully  and  willfully  using  loud  and  vo- 
ciferous language  in  a  manner  calculated 
to  disturb  the  inhabitants  of  the  said  public 
place,"  an  appeal  should  be  dismissed  which 
is  based  on  recognizances  stating  that  appel- 
lant has  been  convicted  of  "disturbing  the 
peace,"  since  there  is  no  such  ofTense,  eo  nom- 
ine, as  disturbing  the  peace.  Yokum  v.  State 
(Tex.)  21  S.  W.  191. 

DISTURBING  BEI.IOIOUS  WORSHIP. 

A  statute  making  it  an  ofTense  to  "dis- 
'  turb  religious  worship"  meant  to  derange  its 
i  quiet  and  order.  Lancaster  v.  State^  63  Ala. 
I  398,  399,  25  Am.  Rep.  626. 

I  The  cracking  and  eating  of  nuts  during 
;  religious  services,  thereby  disturbing  mem- 
j  hers  of  the  congregation,  may  constitute  a 
i  "disturbing  religious  worship"  within  Pen, 
i  Code,  art  284  (Acts  1874,  p.  43).  Hunt  v. 
I  State,  8  Tex.  App.  116,  30  Am.  Rep.  126. 

I  The  announcement  to  a  congregation  as- 
sembled for  public  worship,  by  a  third  per- 
son, that  defendant  was  engaged  in  a  fight 
near  the  church,  which  had  the  effect  of 
stopping  the  service  temporarily,  such  fight 
occurring  at  such  a  distance  that  the  congre- 
gation, while  in  the  church,  could  not  hear 
it,  is  not  "disturbing  public  worship"  within 
the  North  Carolina  statute.  State  v.  Kirby, 
12  S.  B.  1046,  108  N.  a  772. 
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Rey.  Ck>de,  f  8612,  providing  that  "any 
person  who  wlUfnlly  Interrupts  or  disturbs 
any  assemblage  of  people  met  for  religious 
worship,  by  noise,  profane  discourse,  rude  or 
indecent  behaylor,  or  any  other  act,  at  or 
near  the  place  of  worship,  must  on  convic- 
tion be  fined,"  etc.,  requires  not  only  that 
there  shall  be  an  actual  Interruption  or  dis- 
turbance as  described  in  the  Code,  but  that 
such  Interruption  or  disturbance  shall  be 
"willfully"  made  by  the  person  or  persons 
accused.  The  offense  may  be  committed  with- 
out necessarily  stopping  or  hindering  the 
progress  of  a  worshiping  assembly  in  effect- 
ing the  objects  and  purposes  for  which  such 
assembly  was  met  together.  Brown  v.  State, 
46  Ala.  175,  188. 

Where  one  having  a  paper  title  to  land 
on  which  a-  church  stands  asserts  a  claim  to 
the  building,  and  locks  up  the  same  to  ex- 
clude the  entrance  of  the  congregation  claim- 
ing adversely  to  him,  he  is  not  guilty  of  a 
"disturbance  of  religious  worship"  under  a 
statute  punishing  such  offense.  Davis  t. 
State  (Miss.)  16  South.  377. 

A  "disturbance"  of  a  religious  congrega- 
tion, within  the  meaning  of  a  statute  prohib- 
iting such  act,  is  shown  by  the  fact  that  de- 
fendant entered  a  church  with  a  large  stick 
in  his  hand,  and  afterward  went  outside  and 
used  profane  language  in  a  tone  of  voice  loud 
enough  to  be  heard  over  the  church,  which 
disturbed  certain  persons,  though  not  shown 
to  have  disturbed  the  entire  congregation. 
McSaroy  v.  State,  25  Tex.  507,  509. 

A  congregation  of  persons  which  had 
Just  been  lawfully  assembled  under  a  bush 
arbor  for  divine  worship  could,  in  legal  con- 
templation, be  "disturbed"  by  such  acts  as 
are  specified  in  Pen.  Oode,  f  418»  although  the 
persons  composing  the  congregation  may 
have  been  dismissed  from  the  arbor,  but  re- 
mained assembled  around  it  for  the  purpose 
of  attending  to  their  animals  and  preparing 
and  eating  their  own  dinners.  Mlnter  v. 
State,  80  S.  B.  989,  991,  104  Oa.  743. 


DITCH. 

The  words  "ditch**  and  "drain**  have  no 
technical  or  exact  meaning.  They  both  mean 
a  hollow  space  in  the  ground,  natural  or  ar- 
tificial, where  water  is  collected  or  passes 
off.  Wetmore  v.  Fiske,  5  Atl.  375,  378,  15 
R.  I.  354  (citing  Ooldthwalt  v.  Inhabitants  of 
Bast  Bridgewater,  71  Mass.  [5  Gray]  61,  64). 

Aslralldiac. 

See  "Building  (In  Lien  Laws).** 

Bee  'Drain.* 


As  f  eB06b 

See  "Fence.* 

As  water  eovrseb 

See  "Water  Ooursa.* 

Sowev  distlasulsliod. 

The  distinction  between  "ditches**  and 
"sewers"  is  that  ditches  are  drains  which  are 
or  may  be  open,  and  so  arranged  as  to  take 
surface  water,  while  sewers  are  closed  or  cov- 
ered waterways.  State  Board  of  Health  v. 
Jersey  City,  35  Atl.  835,  838,  55  N.  J.  Bq.  U6. 

DITTO. 

"Ditto"  marks  are  to  be  read  as  a  repe- 
tition oi;  what  appears  on  the  line  above 
them,  and  are  as  much  a  part  of  the  Bnglish 
language  as  are  punctuation  marks,  such  as 
the  comma,  semicolon,  colon,  and  period, 
etc.  They  are  often  given  an  important,  and 
sometimes  a  controlling,  part  in  the  con- 
struction of  general  writings,  and  in  the  in- 
terpretation of  legal  documents  and  statutes 
and  constitutions.  Being  regarded  as  a  part 
of  the  language,  the  court  will,  of  course,  take 
judicial  notice  of  their  meaning.  Hughes  v. 
Powers,  42  S.  W.  1,  2,  99  Tenn.  480. 

"Ditto"  marks  are  generally  understood 
to  mean  "the  same  as  above."  A  statute  re* 
quiring  the  index  to  a  judgment  record  to 
contain  the  names  of  the  plaintiff  and  de- 
fendant is  satisfied,  where  the  same  party 
has  been  defendant  in  several  actions,  by  the 
writing  of  his  name  once  as  defendant  in  the 
action  first  indexed,  and  the  using  of  ditto 
marks  in  place  of  his  name  in  the  titles  to 
the  other  actions.  New  Bngland  Loan  & 
Trust  Co.  V.  Avery  (Tex.)  41  S.  W.  673,  675. 

Where  articles  of  association  were  sub- 
scribed as  follows: 

Subscribera'  NamM.       Place  of  Residenea.        No.  of 

Shares 
Taken. 

N.  R.  Lindsay Howard  County,  Ind.        10 

Mathew  W.   MlUer..         "  "  "  S 

— ^The  double  commas  are  by  common  usage 

equivalent  to  the  repetition  of  the  words 

"Howard  County,  Indiana."    Miller  V.  Wild 

Gat  Gravel  Road  Oo.,  52  Ind.  51,  59. 

The  use  of  a  double  comma  following  the 
name  of  the  subscriber  to  articles  of  associa- 
tion, under  the  name  of  the  specified  locality, 
sufl3ciently  designates  such  subscriber's  resi- 
dence. Steinmetz  v.  Versailles  &  O.  Turn- 
pike Co.,  57  Ind.  457,  46a 
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"Dlv.,'*  as  used  in  a  notice  to  the  ••Chi- 
cago W.  Dlv.  B.  R.  Co.."  will  be  understood 
as  an  abbreviation  of  the  word  "division," 
where  sent  to 'the  Chicago  West  Division 
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Railway  Company.    West  Chicago  St  B.  Co. 
Y.  People,  40  N.  B.  599,  600, 156  UL  299. 

DIVE. 

Tbt  term  ''diTe,'*  as  In  popular  use,  deslg- 
nates  a  place  of  infamous  resort  Garten- 
stein  &  Sindel's  License  15  Pa.  Oow  Ct  R^ 
612,  614. 

DIVERS. 

"DiTers*'  is  a  term  which  may  he  used 
in  an  indictment  charging  the  stealing  of 
various  articles  of  one  kind  for  the  purpose 
of  describing  the  property,  and  when  the 
word  "divers"  is  so  used  it  is  sufficient,  with- 
out stating  any  specific  number  of  the  ar- 
ticles stolen.  Commonwealth  t.  Butts,  124 
Mass.  449,  452. 

The  phrase  "divers  days  and  times,"  in 
an  indictment  charging  the  commission  of  an 
offense  on  the  day  now  last  past,  and  on  di- 
vers days  and  times  before  and  since  that 
day,  may  be  rejected  as  surplusage  if  the  of- 
fense be  but  a  single  offense.  United  States 
V.  La  Coste  (U.  S.)  26  Fed.  Cas.  826,  829. 

"Divers  times,"  as  used  in  Rev.  Laws,  f 
3859,  providing  the  form  of  information  for 
selling  intoxicating  liquors  contrary  to  law, 
providing  tliat  it  shall  read  that  a  certain 
person  on  a  certain  day,  at  a  certain  place, 
did  at  divers  times  furnish  or  give  away 
liquor,  notifies  the  defendant  that  he  may 
be  called  upon  to  meet  more  than  one  offense 
committed  in  one  of  the  ways  named.  State 
V.  Hodgson,  28  Ati.  1089,  1094,  66  Y t  184. 

"Divers  persons,"  as  used  in  an  aUega- 
tion  in  a  slander  suit  that  the  words  had 
been  spoken  in  the  presence  and  hearing  of 
divers  good  and  worthy  persons,  means  in 
the  presence  of  one  or  more  persons.  EEarris 
V.  Zanone,  28  Pac  845,  847,  93  Cal.  59. 

As  alL 

In  a  submission  to  arbitration  of  sundry 
controversies  touctiing  the  division  fence  be- 
tween the  farms  of  the  parties,  and  touching 
"divers  other  matters,"  such  words  are  oper- 
ative, and  equivalent  to  a  general  submission 
of  all  questions  of  controversy  between  the 
parties.  They  are  used  as  forming  an  inde- 
pendent part  of  the  submission,  and  it  is  im- 
possible not  to  perceive  that  the  parties  in- 
tended by  them  to  embrace  different  and 
more  general  matter  than  that  which  had  al- 
ready been  specified.  Munro  t.  Alalre  (N. 
Y.)  2  Caines,  820,  326. 

DIVERSION. 

Of  attentioa. 

"Diversion  of  attention,**  when  used  in 
reference  to  the  law  of  negligence^  has  been 


adopted  to  express  conditions  under  which 
the  watchfulness  of  one  traveling  on  a  side- 
walk  might  be  relaxed  consistently  with  oiw 
dinary  care^  and  hence  is  obviously  inapplica- 
ble to  the  duty  of  vigilance  resting  on  one 
about  to  cross  a  railway  track,  which  is  not» 
like  a  city  sidewalk,  an  assurance  of  probable 
safety,  but,  on  the  contrary,  a  proclamation 
of  peril.  Guhl  v.  Whltcomb,  85  N.  W.  142, 
144,  109  Wis.  69^  83  Am.  St  Rep.  889. 

Of  a  nete. 

"Diversion"  means  the  turning  aside  or 
altering  the  natural  course  of  a  thing.  Thus 
the  "diversion*'  of  an  accommodation  note  is 
any  use  other  than  that  intended,  and  a  note 
is  "diverted"  when  not  returned  on  the  exe- 
cution of  a  renewal  note.  Ives  v.  Jacobs,  1 
N.  Y.  Supp.  330,  331,  21  Abb.  N.  a  151. 

Of  water. 

"Diversion,**  as  applied  to  a  water 
course,  means  a  turning  aside  or  altering  the 
natural  course  of  the  stream.  The  term  is 
chiefly  used  in  law  to  mean  the  unauthorized 
changing  of  the  course  of  a  stream  to  the 
I»rejudice  of  a  lower  proprietor.  Merritt  v. 
Parker,  1  N.  J.  Law  (Coxe)  460,  463;  Parker 
V.  Griswold,  17  Conn.  288b  299.  42  Am.  Dec 
739. 


DIVIDE. 

See  "Lawfully  Divided.** 

Divided  or  otherwise,  see  ''Otherwise.** 

The  words  "divided  among  them,"  in  a 
will  In  which  testator  devises  certain  real  es- 
tate between  his  wife  and  children,  to  be  di- 
vided among  them  according  to  law,  is  sim- 
ply declaratory,  not  of  the  quantity  of  the  es- 
tate conveyed,  but  how  the  devisees  shall 
hold  it  to  wit,  in  severalty,  the  partition  to 
be  made  in  the  mode  prescribed  by  law. 
Pruden  v.  Paxton,  79  N.  C.  446,  448^  28  Am. 
Rep.  333. 

Where  some  of  the  legacies  of  a  will 
were  specific  and  some  general,  a  direction 
that  the  executors  should  divide  the  land,  ne- 
groes, etc.,  '*to  be  given  off  in  the  order  here- 
in named,"  was  not  sufficient  to  change  the 
specific  to  general  legacies.  The  word  "di- 
vide" was  not  used  to  indicate  the  Intention 
that  the  legacies  were  to  be  paid  in  specie  out 
of  the  money  and  property,  but  to  designate 
the  duty  to  appropriate  the  assets  of  the  es- 
tate to  the  accomplishment  of  the  testa  tor*  s 
purpose.  Gilmer's  Legatees  v.  Gilmer^s 
Ex'rs,  42  Ala.  9,  16. 

As  applyliis  to  realty. 

The  term  "divided  equally,**  In  a  direc- 
tion in  a  will  that  testator's  estate  is  to  be 
divided  equally,  is  alike  applicable  to  real 
and  personal  property,  and  may  very  appro- 
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.  priately  be  used  in  reference  to  both.    Pen- 
field  Y.  Tower,  46  N.  W.  413,  417. 1  N.  D.  218. 

The  general  expression  "diTide  and  pay" 
as  used  in  a  will  giving  a  life  estate  to  a  cer- 
tain person,  and  directing  the  executor,  from 
and  after  the  death  of  the  life  tenant,  to  di- 
vide and  pay  over  the  corpns  of  the  tmst  es- 
tate to  certain  others;  per  se  includes  real 
and  personal  estate.  Land  as  well  as  per- 
sonalty may  be  the  subject  of  division  in 
kind.  Seeds  v.  Burk,  87  Atl.  511,  618,  181 
Pa.  281. 

As  oreatliig  teaamey  la  eommeii. 

The  words  "divided  between/'  in  a  wlD 
directing  that  certain  real  estate  be  divided 
between  certain  beneficiaries,  operates  to 
create  an  estate  in  common  in  the  benefi- 
ciaries. Walker  v.  Dewing,  25  Mass.  O 
Pick.)  520.  521. 

The  words  "divided  equally  between 
them,"  in  a  will  devising  property  to  certain 
beneficiaries,  to  be  divided  between  them,  im- 
port the  granting  of  an  estate  in  common, 
and  not  a  joint  estate.  Sturm  v.  Sawyer,  2 
Pa.  Super.  Ct.  254,  267;  Weir  v.  Tate,  30  N. 
G.  264,  276;  Griswold  v.  Johnson,  6  Conn. 
863,  366;  Emerson  v.  Cutler,  81  Mass.  (14 
Pick.)  108^  114. 

As  eluuise  bovadary. 

"Divide"  means  to  make  something  into 
smaller  parts,  and  not  to  enlarge,  and  hence 
the  provisions  of  the  Constitution  of  New 
York  giving  the  Legislature  power  to  divide 
counties  and  to  erect  new  counties  does  not 
authorize  it  to  change  the  boundary  lines  of 
counties.  In  re  McGinness'  Estate,  86  N.  Y. 
Supp.  820,  823, 18  Misc.  Rep.  714. 

As  devise. 

Where  a  testator  devises  property  to  his 
wife  and  children,  and  afterward  executes  a 
codicil  directing  his  executor  to  have  all  bis 
property  divided  between  the  wife  and  chil- 
dren, the  word  "divide"  will  not  be  con- 
strued as  being  equivalent  to  "devise,"  and 
will  only  authorize  a  change  in  the  division 
of  that  portion  of  the  estate  devised  by  the 
will  to  the  wife  and  children.  Boyd  v.  Boyd 
iU.  S.)  2  Fed.  138,  145. 

As  divide  eqaallj* 

"Divide,"  as  used  in  a  will  directing  the 
residue  of  the  personal  estate  to  be  divided 
for  personal  charitable  purposes,  does  not 
necessarily  imply  equality  of  division.  Mills 
V.  Farmer,  1  Mer.  54,  102. 

As  distribute. 

The  word  "divided,"  In  a  will,  held  to 
mean  "distributed."  Duffleld  v.  Morris  (Pa.) 
S  Watts  &  8.  348,  349. 


As  iaplyiac  Joiatt  iaterest. 

Where  two  parties  are  engaged  In  run- 
ning an  ice  wagon,  one  of  whom  runs  the 
business  and  divides  with  the  other  any  po^ 
tion  of  the  returns  of  the  business,  "divide" 
will  not  be  held  to  convey  the  idea  that  both 
were  Jointly  interested,  but  is  entirely  con- 
sistent with  the  idea  of  payment  for  service. 
McCormack  v.  Nassau  Blectric  R.  Co^  44  M. 
Y.  Supp.  884,  688,  16  App.  Dlv.  24. 

DIVIDE  (aoim). 

A  "divide,"  when  used  with  reference  to 
the  flow  of  water,  is  an  elevation  of  land  or 
other  obstruction  by  which  the  natural  flow 
of  water  is  arrested  and  the  water  caused  to 
flow  in  dilferent  directions.  Anderson  v. 
Henderson,  16  N.  S.  282,  286,  124  IlL  164. 

DIVIDED  BEPUTATIOIf. 

When  the  courts  use  the  term  ''divided 
reputation"  with  reference  to  the  fact  that 
there  is  a  divided  reputation  in  a  commimity 
as  to  the  question  whether  or  not  persons  are 
married,  it  is  not  meant  that  an  individual 
can  have  such  a  thing  as  two  opposite  gen- 
eral reputations  at  the  same  time.  A  condi- 
tion of  that  sort  is  an  impossibility.  A  repu- 
tation cannot  be  general  if  it  is  not  general, 
and  no  reputation  of  a  marriage  but  a  gen- 
eral reputation  is  competent  evidence  to  es- 
tablish marriage.  Jackson  v.  Jackson^  88 
Atl.  317,  320,  82  Md.  17,  84  U  B.  A«  778. 

DIVIDIlf  G  UlCE. 

A  "dividing  line,"  asserted  as  having 
been  agreed  on  and  recognized  by  the  ad- 
Joining  owners,  must  have  been  acquiesced 
in  by  them  with  knowledge  of  the  facts  of  its 
situation  and  marking;  but  it  need  not  ap- 
pear that  they  knew  of  the  terms,  or  even  ex- 
istence, of  the  distribution  which  flrst  divid- 
ed their  land.  Rathbun  v.  Gear,  80  AtL  60, 
61,  64  Conn.  421* 


DIVIDEND. 

See  "Preferred  Dividend^;  -Sto<*  Div- 
idend.'* 

"Dividend,"  both  In  common  and  legal 
parlance,  is  "a  portion  of  the  principal  or 
profits  divided  among  the  several  owners  of 
a  thing."  Bouv.  Law  Diet  Webster  defines 
it  as  "a  part  or  a  share."  In  q[)eaking  of  it 
in  connection  with  moneyed  corporations,  we 
always  understand  it  to  be  the  share  or  profit 
going  to  each  holder  of  stock.  Common- 
wealth V.  Brie  &  P.  B.  Co.  (Pa.)  10  Phila. 
466,  466. 

"Dividend,"  when  applied  to  incorporat- 
ed companies,  means  that  amount  which  is 
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set  ulde  and  designated,  by  the  managers  of 
the  company,  from  its  property  to  be  divided 
among  its  members.  State  v.  Ck>mptroller  of 
State  of  New  Jers^,  28  Aa  122,  M  N.  J. 
Law  (25  Yroom)  135. 

The  word  "diyldends,"  ex  tI  termini,  in^ 
ports  a  distrlbntlon  of  the  funds  of  a  corpora- 
tion among  its  members,  pursuant  to  a  vote 
of  the  directors  or  managers.  Williston  t. 
Michigan,  S.  ft  N.  L  B.  Ck).,  05  Mass.  (13  Al- 
len) 400,  404. 

A  dueblll  payable  from  the  llrst  "divi- 
dends" declared  by  a  certain  company  is  pay- 
able out  of  the  maker's  share  of  the  assets  of 
such  company  on  Its  dissolution  without  de- 
claring a  dividend.  "There  may  be  divi- 
dends out  of  profits,  and  there  may  be  divi- 
dends out  of  Insolvent  estates.  The  one  is 
as  much  a  dividend  as  the  other.*'  Gozad  v. 
McKee,  18  Atl.  618,  130  Pa.  406. 

Act  June  1,  1889,  §  21,  provides  that  if 
the  dividends  made  or  declared  by  a  corpora- 
tion during  any  year  amount  to  more  than  6 
per  cent,  on  the  par  value  of  the  stock,  the 
corporation  shall  be  taxed,  etc.  Held,  that 
where  a  certain  corporation  saved  a  certain 
amount  of  money  during  the  tax  year  from 
rents  and  the  sale  of  real  estate,  and  divided 
the  sum  amongst  the  stockholders,  the 
money  so  divided  constituted  a  "dividend" 
within  the  meaning  of  the  term  as  above 
used.  Commonwealth  v.  Land  &  Imp.  Co., 
26  Atl.  1034.  156  Pa.  455. 

A  "dividend,"  as  applied  to  mutual  life 
insurance  companies,  is  "a  distribution  of  ex- 
isting overpayments,  resulting  mainly  from 
savings  on  the  annual  cost  of  Insurance  and 
expenses  of  management,  and  in  part  from 
savings  on  the  future  cost  of  insurance;  that 
is,  the  net  gain  from  lapsed  policies."  Fuller 
V.  Metropolitan  Life  Ins.  Co..  41  AtL  4-11,  70 
Conn.  647. 

As  eapltaL 

A  "dividend"  is  not  capital,  but  the  prod- 
uct of  capital;  and  it  is  this  product  which 
the  law  taxes  by  a  provision  imposing  a  tax 
on  the  capital  stock  of  companies  at  the  rate 
of  one-half  miU  for  every  one  per  cent,  divi- 
dend made  or  declared  by  the  company. 
Commonwealth  v.  Pittsburg,  Ft  W.  &  C.  B. 
Co.,  74  Pa.  (24  P.  F.  Smith)  83,  90. 

DistribntlTO  shares  symonymons* 

"Dividends"  is  a  word  of  very  general 
and  indefinite  meaning.  It  has  not  in  law 
any  particular  and  technical  signification. 
As  used  in  Const  art  9,  §  6,  appropriating  to 
the  university  all  the  property  accruing  to 
the  state  from  escheats,  unclaimed  dividends, 
or  distributive  shares  of  the  estates  of  de- 
ceased persons,  it  is  synonymous  with  "dis- 
tributive shares,"  and  used  as  a  convertible 
term  meaning  the  same  thing,  to  vHt  "divi- 


dends or  distributive  shares  of  estates  of  de* 
ceased  persons."  Trustees  of  University  t. 
North  Carolina  R.  Co^  76  N.  a  103,  106,  22 
Am.  Bep.  671. 

As  dlTisloa  from  any  source. 

A  "dividend"  is  a  sum  of  money  distribut- 
ed pro  rata  among  the  stockholders  of  a  cor- 
poration or  company,  without  reference  to 
the  source  from  which  it  was  taken  or  paid. 
Osgood  V.  Laytin  (N.  Y.)  5  Abb.  Prac.  (N.  S.) 
1,  9.  The  term  was  so  used  In  an  act  pro- 
viding for  the  incorporation  of  insurance 
companies,  section  20,  as  amended  in  1857  (4 
Edm.  Rev.  St  p.  210),  providing  that  no  "div- 
idend" shall  ever  be  made  by  any  company 
incorporated  under  this  act  when  its  capital 
stock  is  impaired,  or  when  the  making  of 
such  dividend  will  have  the  effect  of  impair- 
ing Its  capital  stock.  Osgood  v.  Laytin  (N. 
Y.)  37  How.  Prac.  63,  65,  ^42  N.  Y.  O  Keyes) 
521,  523. 

As  division  of  prollts. 

The  term  "dividend"  ordinarily  means  the 
profits  of  a  corporation  apportioned  among 
shareholders.  Fitzgerald  v.  Fitzgerald  ft 
Mallory  Const  O).,  59  N.  W.  838,  855,  41 
Neb.  374;  Taft  v.  Hartford,  P.  &  F.  R.  Co., 
8  E.  I.  810,  333,  5  Am.  Rep.  575;  City  of  Al- 
legheny V.  Pittsburgh,  A.  &  M.  Pass.  R.  Co., 
89  Wkly.  Notes  Cas.  366,  368,  86  AtL  161, 
179  Pa.  414. 

A  "dividend"  is  defined  as  a  corporate 
profit  set  aside,  declared,  and  ordered  by 
the  directors  to  be  paid  to  the  stockholders 
on  demand  or  at  a  fixed  time.  De  Koven 
V.  Alsop,  68  N.  E.  930,  931,  205  Ul.  309,  63 
L.  R.  A.  587;  Parks  v.  Automatic  Bank  Punch 
Co.,  14  N.  Y.  St  Rep.  710,  711. 

"Dividends'*  mean  proportionate  shares 
of  the  profits  earned  by  the  capital  stock  of 
a  concern.  When  we  speak  of  a  "dividend- 
paying  stock,"  we  characterize  the  whole 
capital  stock,  and  express  its  quality.  Stmth- 
ers  V.  Clark,  30  Pa.  (6  Casey)  210,  213. 

"Dividend,"  as  used  in  reference  to  cor- 
porate stocks,  has  a  technical  but  well-un- 
derstood meaning,  and  indicates  corporate 
funds,  derived  from  the  business  and  earn- 
ings of  the  corporation,  appropriated  by  a 
corporate  act  to  the  use  of  and  to  be  divided 
among  the  stockholders.  Hyatt  v.  Allen,  56 
N.  Y.  553,  556,  15  Am.  Rep.  449. 

Testator  devised  a  sum  in  trust  for  his 
daughters,  and  directed  the  trustees  to  In- 
vest it  in  stocks,  and  to  pay  the  dividends 
as  they  should  be  received  to  the  daughters 
from  time  to  time.  Held,  that  the  word 
"dividends"  as  used  in  the  will  meant  all 
distributions  to  corporators  of  the  profits  of 
the  corporation,  whether  such  distributions 
were  large  or  small,  or  whether  made  at 
long  or  short  intervals*  and  without  any  re- 
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gard  to  the  manner  or  place  of  their  declara- 
tion or  payment  Clarksen  y.  Olarkson  (N. 
Y.)  18  Barb.  64a  657. 

"Dividends,"  as  nsed  In  Act  Oong.  1864, 
as  amended  In  1866,  Imposing  a  tax  on  all 
dividends  thereafter  declared  due,  wherever 
and  whenever  the  same  should  be  payable 
to  depositors  as  part  of  the  earnings,  Income, 
or  gain  of  any  savings  Institution,  should  be 
construed  to  Include  the  division  of  profits 
among  the  several  contributors,  according  to 
the  manner  of  their  contributions,  arising 
from  the  interest  received  for  the  loans  of 
the  depositors,  all  of  which  were  placed  In 
a  common  fund.  Instead  of  being  paid  to 
the  depositor  after  deducting  a  charge  to 
cover  expenses.  Gary  v.  San  Francisco  Sav- 
ings Union,  89  U.  S.  (22  Wall.)  38,  41,  22  L.. 
Ed.  779. 

Within  the  meaning  of  the  charter,  pro- 
viding that  stockholders  of  a  railroad  com- 
pany shall  be  entitled  to  6  per  cent  dividends 
from  earnings,  and  shall  never  be  entitled 
to  greater  dividends,  "dividends"  Is  used 
in  its  ordinary  sense,  as  a  description  of  di- 
vided profits  and  gains  arising  from  the  use 
and  management  of  the  capital.  As  said  In 
Rorer,  R.  R.  188:  "Dividends  are  of  the 
earnings  or  product  of  the  road,  and  not  of, 
nor  can  be  of,  corporate  capital."  On  a 
proper  occasion  there  may  be  a  dividend  of 
capital,  but  In  the  charter  above  there  is 
no  agreement  that  on  partition  the  whole  of 
it  that  Is  divided  shall  go  to  one  class  of 
Its  owners.  Jones  v.  Concord  &  M.  R.  R.,  88 
Atl.  120.  125,  67  N.  H.  119. 

A  "dividend"  is  a  fund  which  a  corpora- 
tion sets  apart  from  its  profits  to  be  divided 
among  Its  members.  A  "dividend"  is  a  cor- 
porate profit  set  aside,  declared,  and  ordered 
by  the  proper  corporate  authorities  to  be 
paid  to  the  stockholders  on  demand  or  at  a 
fixed  time.  A  dividend  becomes  the  property 
of  the  shareholder,  and  the  shareholder  ac- 
quires his  legal  right  thereto,  only  when 
it  is  regularly  declared.  State  v.  Bank  of 
Commerce,  31  a  W.  993,  998»  96  Tenn.  (11 
Pickle)  221. 

The  term  "dividend,"  as  used  In  the  stat- 
ute providing  that  no  tax  shall  ever  be  laid 
on  said  railroad  which  will  reduce  the  divi- 
dends below  8  per  cent,  has  reference  to 
dividends  on  the  capital  stock  held  and  own- 
ed by  the  shareholders,  and,  in  Its  technical 
as  well  as  in  its  ordinary  acceptation,  means 
that  portion  of  Its  profits  which  the  corpo- 
ration, by  Its  directory,  sets  apart  for  rat- 
able division  among  its  shareholders;  and 
hence  the  provision  of  such  statute  Is  not 
void  for  indeflniteness.  Mobile  &  O.  R.  Co. 
V.  Tennessee,  14  Sup.  Ct  968,  971,  163  U.  S. 
486^  88  L.  Ed.  793. 

''A  'dividend'  to  the  stockholders  of  a 
corporation*  when  q>oken  of  in  reference  to 


an  existing  organization  engaged  in  the 
transaction  of  business,  and  not  of  one  be- 
ing closed  up  and  dissolved,  is  always,  so 
far  as  we  are  aware,  understood  as  a  fund 
which  the  corporation  sets  apart  from  its 
profits  to  be  divided  among  Its  members.  A 
'dividend'  among  preferenced  stockholders  In- 
clusively is  understood  to  Imply  that  the 
sum  divided  has  been  realized  as  profits, 
though  the  earnings  did  not  yield  a  dividend 
to  the.  stockholders  in  general."  Lockhart 
V.  Van  Alstyne,  81  Mich.  76,  79,  18  Am.  Rep. 
156. 

Act  April  18,  1884,  providing  incorpo- 
rated companies  are  liable  to  a  franchise 
tax  at  a  percentage  calculated,  first,  upon 
gron  receipts,  and,  second,  upon  "dividends 
earned  or  declared"  dhring  the  specified  year, 
refers  to  those  profits  of  the  company  which 
have  been  divided,  or  those  which  ought  to 
have  been  divided.  State  v.  (Comptroller  of 
State  of  New  Jersey,  23  Ati.  122,  123^  64  N. 
J.  Law  (25  Vroom)  136. 

As  iaoome  or  Interest. 

"Dividend,"  as  used  with  reference  to 
corporate  stodc,  is  synonymous  with  "in- 
come" and  "interest,"  and  hence^  where  divi- 
dends were  bequeathed  to  a  tenant  for  life, 
the  bequest  must  be  construed  to  vest  in 
such  tenant  the  income,  and  the  income  only, 
of  the  shares  included  in  the  bequest  owned 
by  the  testator  at  the  time  of  his  death, 
and  that  the  capital  of  the  shares  bequeathed 
should  go  to  the  remaindermen  as  legatees 
in  remainder.  Gibbons  v.  Mahon,  10  Sup. 
Ct  1067,  1062,  136  U.  8.  649,  84  L.  Bd.  526. 

The  "dividends"  of  a  copartnership  of 
which  a  decedent  was  a  member,  and  which 
continued  after  his  death,  do  not  constitute 
a  part  of  the  corpus  of  his  estate,  any 
more  than  interest  money  constitutes  a  por- 
tion of  the  principal  invested,  but  go  as  in- 
come to  the  life  tenant  of  his  estate.  It 
has  been  held  that  the  words  "dividends" 
and  "Income,"  used  in  a  will  bequeathing 
stpck,  mean  the  same  thing.  Helghe  t.  Lit- 
tig,  63  Md.  801,  305,  52  Am.  Rep.  610. 

"Dividends,"  as  used  in  Act  March  26, 
1870,  authorizing  manufacturing  corporations 
to  issue  and  dispose  of  preferred  stock,  and 
to  guaranty  the  holders  of  such  stock  semi- 
annual dividends  not  exceeding  a  certain 
amount  should  be  construed  to  mean  "inter- 
est"   Burt  V.  Rattle,  31  Ohio  St  116,  12& 

As  payable  In  monoj. 

The  term  "dividend"  is  usually  used  to 
denominate  the  profits  in  a  corporation  or 
other  form  of  commercial  partnership  which 
may  be  reasonably  set  apart  and  is  in  fact 
set  apart  by  the  management  as  the  separ- 
ate part  of  the  shareholders.  The  word  "div- 
idends,"  if   unqualified,    signifies  dividends 
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payable  in  money.    Spooner  t.  FhlUps,  24 
AtL  524,  625,  62  Ck>nn.  62,  16  L.  R.  A.  461. 

•The  word  'dividend,'  if  unquallfled," 
said  the  Supreme  Ck>urt  of  Brrors  of  Gon- 
nectlcnt,  •^signifies  dlridends  payable  in  mon- 
ey." The  words  "dividends  and  income," 
in  a  will  devising  property  in  trust,  the  divi- 
dends and  Income  thereof  to  be  paid  to  his 
daughter,  with  remainder  over  after  her 
death,  do  not  Include  the  increase  in  the 
value  of  the  corpus  caused  by  the  investment 
of  the  funds  and  stocks,  and  their  sale  and 
investment  in  other  stocks  at  a  profit  Smith 
V.  Hooper,  51  Atl.  844,  846,  96  Md.  16. 

It  is  a  matter  of  no  difference  whether 
a  dividend  is  declared  in  stock,  or  paid  in 
cash  and  thereafter  converted  Into  stock 
by  the  shareholders.  In  either  event  it  is 
a  distribution  of  the  surplus  profits  of  the 
corporation.  Rose  v.  Barclay,  43  AtL  885, 
386,  191  Pa.  694,  45  L.  R.  A.  392. 

Prollts  distinsuisliod* 

As  defined  by  Webster,  a  "dividend"  is 
"the  share  of  a  sum  divided  that  falls  to 
each  individual;  a  distributive  sum,  share, 
or  percentage  applied  to  the  profits  as  ap- 
portioned among  stockholders."  It  differs 
from  "profits"  in  being  taken  by  a  compe- 
tent authority  out  of  the  joint  property  of 
the  partnership  or  company  and  transferred 
to  the  separate  property  of  the  individual 
partners  or  stockholders.  No  safely  con- 
ducted business,  corporate  or  other,  distrib- 
utes all  its  earned  profita  There  must  be  a 
fund  reserved  for  contingencies,  for  repair 
or  renewal  of  deteriorated  material,  etc.,  and 
the  amount,  absolute  or  proportionate,  to  be 
held  for  such  purpose,  must  be  determined 
by  the  authority  which  conducts  the  busi- 
ness.  The  power  to  control  this  matter  is 
necessarily  Implied  in  all  authority  to  make 
dividends,  and  in  the  present  case  it  is  ex- 
pressly vested  in  the  directors,  who  are  to 
declare  such  dividends  as  "shall  appear  ad- 
visable" to  them,  not  exceeding  net  profits, 
so  that  the  words  "dividends  declared,"  as 
used  in  a  charter  of  a  street  railway  com- 
pany requiring  it  to  pay  to  a  city  a  tax  on 
the  dividends  declared,  which  by  another 
provision  were  to  be  such  as  should  appear 
advisable  to  the  directors,  not  exceeding  the 
net  earnings,  a  lease  of  the  property  of  a 
company  to  a  new  corporation  for  a  nominal 
rental,  and  the  exchange  by  the  stockholders 
of  all  its  stock  for  stock  in  the  new  corpora- 
tion, have  a  substantial  and  settled  mean- 
ing; and  it  is  upon  such  dividends  only,  and 
not  on  par  or  market  value  of  stock,  or  on 
profits  earned,  that  the  tax  is  laid.  City 
of  Allegheny  v.  Pittsburgh.  A.  &  M.  P.  Ry. 
Co.,  36  Atl.  161,  179  Pa.  414. 

DIVIDElfB  (Ib  Bankruptcy). 

Sums  to  be  paid  as  "dividends,**  on 
which  referees  and  trustees  are  allowed  com- 


missions by  Bankr.  Act  July  1,  1898,  e.  541, 
§1  40a,  48a,  80  Stat  556,  557  [U.  S.  Comp. 
St.  1901,  pp.  3436,  3439],  are  what  remains 
after  payment  of  taxes  and  prior  claims  in 
full,  section  65a  (30  Stat  563  [U.  S.  Comp. 
St  1901,  p.  3448]),  providing  that  dividends 
shall  be  paid  on  all  allowed  claims  except 
such  as  have  priority  or  are  secured.  In  re 
Mammoth  Pine  Lumber  Co.  (U.  S.)  116  Fed. 
731,  735. 

The  term  "dividends,"  as  used  in  sec- 
tion 65  of  the  bankruptcy  act  (Act  July  1, 
1898,  c  541,  30  Stat  563  [U.  S.  Comp.  St 
1901,  p.  3448]),  which  provides  that  divi- 
dends of  an  equal  per  centam  shall  be  de- 
clared and  paid  on  all  allowed  claims  except 
such  as  have  priority  or  are  secured,  means 
the  aliquot  portion  of  the  bankrupt  estate 
which  was  to  be  divided  proportionally 
among  the  creditors  after  the  payment  of 
such  claims  as  were  entitled  to  priority  by 
the  act,  and  which  were  to  be  paid  in  fulL 
In  re  Goldvllle  Mfg.  Co.  (U.  S.)  123  Fed.  579, 
587. 

The  word  "dividend,'*  as  used  In  Bankr. 
Act  July  1,  1898,  c.  541,  f  65a,  30  Stat  563 
[TJ.  S.  Comp.  St  1901,  p.  3448],  does  not  in- 
clude payments  made  by  a  trustee  from 
funds  collected  by  him  on  claims  entitled  to 
priority  under  section  64b  (30  Stat  663  [U. 
S.  Comp.  St  1901,  p.  3447]);  therefore  such 
trustee  is  not  entitled  to  commission.  In  re 
Sabine  (U.  S.)  1  Am.  Bankr.  R.  322,  826. 

Payments  to  secured  ereditors. 

"Dividends,"  as  used  in  the  bankruptcy 
act  (Act  July  1, 1898,  c.  541,  30  Stat  544  [U.  S. 
Comp.  St  1901,  p.  3418]),  allowing  the  ref- 
eree and  trustee  certain  commissions  on  divi- 
dends paid  by  the  state,  sums  paid  to  mort- 
gagees from  the  proceeds  of  the  mortgaged 
property  on  its  sale  by  order  of  the  court  of 
bankruptcy  are  not  dividends.  In  re  Utt 
105  Fed.  754,  758,  45  C.  C.  A.  32. 

The  word  "dividends,"  as  used  in  a 
bankruptcy  act  providing  that  the  referee 
shall  receive  a  commission  on  dividends  paid, 
does  not  include  partial  payments  made  on 
claims  of  secured  creditors.  A  "dividend," 
within  the  meaning  of  the  law,  is  declared 
and  paid  on  unsecured  claims  only.  In  re 
Ft.  Wayne  Electric  Corp.  (U.  S,)  94  Fed.  109, 
110. 

Both  in  common  and  legal  parlance  the 
term  "dividend"  implies  a  portion  of  a  fund 
divided  among  several  others.  Bouvier  de- 
fines it  primarily  as  a  portion  of  the  prin- 
cipal or  profit  divided  among  several  owners 
of  a  thing.  Black  defines  it  as  a  fund  to  be 
divided.  In  bankruptcy  or  Insolvency  prac- 
tice a  "dividend"  is  a  proportional  payment 
to  the  creditors  out  of  the  insolvent  estate. 
These  definitions  carry  with  them  the  idea 
of  the  division  of  a  fund  owned  by  several 
parties^  and  the  "dividend"  Is  the  aliquot 
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poison  of  the  estate  of  the  commoii  owners. 
So  that  under  Bankr.  Act  July  1,  1896,  c 
641,  80  Stat  644  [U.  S.  Comp.  St  1901,  p. 
8418],  providing  that  referees  and  trustees 
In  bankruptcy  shall  be  entitled  to  commis- 
sion on  sums  receiyed  as  "diyidends,"  they 
are  not  entitled  to  commissions  on  disburse- 
ments made  in  payment  to  creditors  who 
are  entitled  to  priority  of  payment  and  to 
full  satisfaction  bef<Nre  distribution  to  gen- 
eral creditors  begins.  In  re  Fielding  (U.  S.) 
96  Fed.  800,  801. 

The  word  "diyidend"  is  a  business  term 
applied  to  the  division  among  stockholders 
of  a  fund  arising  from  the  profits,  or  to  the 
division  among  creditors  of  an  insolvent  of 
the  fund  arising  from  the  assets  of  the  in- 
solvent's estate.  In  either  case  it  is  the  fund 
that  is  divided  and  parceled  out  among  those 
who  are  entitled  to  a  part  of  the  fund  so 
allotted  to  a  stockholder  as  his  dividend. 
A  ''dividend,"  in  bankruptcy,  is  a  parcel  of 
the  fund  arising  from  the  assets  of  an  estate 
rightfully  allotted  to  a  creditor  entitled  to  a 
share  of  the  fund,  whether  in  the  same  pro- 
portion with  other  creditors  or  in  a  different 
proportion,  and  thus  includes  payments  on 
secured  claims.  In  re  Barber  (U.  S.)  97  Fed. 
547,650. 

Bankr.  Act  July  1,  1898,  c.  541,  ff  40, 
48a,  30  Stat  666,  667  [U.  S.  Comp.  St  1901, 
pp.  3436,  8489],  prior  to  its  amendment,  pro- 
vided that  referees  should  be  entitled,  as 
compensation,  to  a  fee  of  $10,  and  to  1  per 
cent  commissions  on  sums  to  be  paid  "as 
dividends  and  commissions,"  or  one-half  of 
1  per  cent  on  the  amount  to  be  paid  to  cred- 
itors on  confirmation  of  a  compensation. 
Section  48a  declared  that  trustees  should  be 
entitled  to  receive  a  fee  of  |5,  and  such  com- 
missions on  sums  to  be  paid  as  dividends 
and  commissions  as  should  be  allowed  by  the 
courts,  etc.  Held,  that  the  word  ''dividends" 
included  only  such  sums  as  were  paid  to 
creditors  who  had  provable  and  allowed 
claims,  and  did  not  include  sums  paid  by  the 
trustee  to  satisfy  fixed  liens  on  real  estate 
sold  by  him,  though  the  property  was  sold 
free  of  all  incumbrances,  and  the  trustee  paid 
such  liens  from  the  proceeds  of  the  sale.  In 
re  Hinckel  Brewing  Co.  (U.  S.)  124  Fed.  702, 
703. 

DIVIDEND  IN  SCRIP. 

"Dividends  in  scrip,'*  as  used  in  Internal 
Revenue  Act  June  80,  1864,  declaring  that 
any  railroad  company  which  may  have  de- 
clared any  dividends  in  scrip  or  money  due 
and  payable  to  its  stockholders  as  part  of  the 
earnings,  dividends.  Income,  or  gains  of  such 
company,  carried  to  the  account  of  any  .fund 
or  used  for  the  construction,  should  be  sub- 
ject to  a  tax  on  the  amount  of  such  divi- 
dends or  profits,  should  be  construed  to  in- 
clude certificates,  Issued  to  stockholders  of 
3  Wds.  &  P.— 10 


the  company,  declaring  on  their  face  that 
such  stockholder  was  entitled  to  80  per  cent 
of  the  amount  of  the  capital  stock  held  by 
him,  payable,  ratably  with  the  other  certif- 
icates issued  at  the  option  of  the  company, 
out  of  their  future  earnings,  which  were  is- 
sued as  evidence  to  the  stockholders  that  an 
equal  amount  of  the  earnings  of  the  company 
beyond  the  current  expenses  had  been  ex- 
pended for  the  objects  stated  in  the  preamble 
of  the  certificates,  and  to  show  that  the  re- 
spective stockholders  were  entitled  to  reim- 
bursement of  such  expenditure  at  some  con- 
venient future  period.  Bailey  v.  New  York 
Cent  &  H.  R.  R.  Co.,  89  U.  &  (22  WaU.)  604, 
629,  22  L.  Ed.  840. 

DIVINE  LAW. 

"Divine  laws/'  as  distinguished  from  hu- 
man laws,  are  those  whose  authorship  is 
ascribed  to  Gk)d,  and  are  of  two  kinds — ^nat- 
ural laws  and  positive  laws,  or  revealed 
laws.  Borden  v.  State,  11  Ark.  (6  Bug.)  619, 
527,  44  Am.  Dec.  217. 

"Revealed"  or  "divine"  laws  are  those 
laws  which  are  revealed  from  God,  and  are 
to  be  found  only  in  the  Holy  Scriptures,  and 
on  comparison  are  found  to  be  really  a  part 
of  the  original  law  of  nature,  as  they  tend  in 
all  their  consequences  to  man's  felicity. 
Mayer  v.  Frobe,  22  S.  E.  58»  61,  40  W.  Va 
246. 

DIVINE  SERVICE. 

Where  an  agreement  wais  made  between 
two  churches  using  the  same  building  that 
its  use  was  to  be  restricted  to  divine  service, 
and,  by  a  common  understanding  between 
both  congregations,  no  other  meetings  were 
to  be  held  in  it,  and  at  the  time  of  the  agree 
ment  no  other  meetings  were  held  in  the 
church  except  preaching  services,  the  term 
"divine  service"  is  to  be  restricted  to  that 
meaning  in  the  agreement,  and  would  not 
include  a  Sunday  school.  In  re  Qass'  Ap- 
peal, 73  Pa.  (23  P.  F.  Smith)  39,  46,  18  Am. 
Rep.  726. 

Where  a  canon  of  the  church  provided 
that  notice  of  the  election  of  vestrymen  shall 
be  given  during  divine  service  on  the  Sun- 
day previous  to  the  election,  "divine  service" 
will  be  understood  to  mean  the  regular  divine 
service  commencing  at  11  a.  m.,  where  the 
custom  is  to  commence  at  that  time,  and  not 
to  include  a  service  beginning  at  9  a.  m.,  no 
other  or  different  time  having  been  assigned 
or  fixed  for  such  services  on  that  day.  Dah' 
V.  Palache,  9  Pac.  94,  97,  68  Cal.  248. 

DIVISIBLE  CONTRACT. 

A  "divisible  contract"  is  ene  In  Its  na- 
ture and  purposes  susceptible  of  division  and 
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apportfomnent  haTlng  two  or  more  iMirts  in 
respect  to  matters  and  things  contemplated 
and  embraced  by  it;  not  necessarily  depend- 
ent upon  each  other,  nor  Intended  by  the  par- 
ties to  be  so.  Horseman  v.  Horseman,  72 
Pac  698^  702.  43  Or.  83;  Potter  T.  Potter,  72 
Pac.  702,  704,  43  Or.  149. 


DIVISION. 

See  "Political  Division.'* 

"Diyision"  is  the  separation  of  an  entire 
body  into  parts.  Inhabitants  of  Starks  t.  In- 
habitants of  New  Sharon,  39  Me.  308»  372. 

The  words  "division"  and  "schism."  as 
used  in  Rev.  St  c.  14,  |  3,  which  provides 
that,  in  case  a  division  or  schism  shall  take 
place  in  a  religious  society,  the  trastees  shall 
permit  each  party  to  use  the  church  and  ap- 
purtenances for  divine  worship  a  part  of  the 
time,  import  no  more  than  a  separation  of 
the  society  into  two  parts,  without  any 
change  of  faith  or  ulterior  relations.  McEin- 
ney  v.  Griggs,  68  Ky.  (5  Bush)  401,  414,  96 
Am.  Dec.  300. 

The  term  "division,"  as  used  in  an  act 
of  Parliament  directing  that  a  moiety  of  the 
penalty  prescribed  therein  should  be  paid  to 
the  treasurer  of  the  county,  riding,  or  divi- 
sion where  the  offense  is  committed,  does  not 
mean  a  division  not  known  in  the  law,  but 
capriciously  adopted  in  particular  counties. 
There  are  legal  divisions  which. satisfy  and 
directly  apply  to  each  of  these  words. 
"County"  applies  to  every  county  in  the 
kingdom  except  two,  "riding"  to  Yorkshire, 
and  "division"  to  Lincolnshire,  where  there 
are  three  divisions  and  three  separate  com- 
missions of  the  peace,  three  quarter  sessions, 
and  three  distinct  rates.  The  word  "divi- 
sion," as  used  in  the  act,  does  not  mean  one 
of  these  three  dlvisio*^«.  Evans  t.  Stevens, 
4  Term  R.  459,  462. 

Of  inheritance. 

A  "division  of  inheritance"  Is  the  dis- 
tribution of  the  property  inherited  among  the 
heirs,  giving  to  each  the  portion  he  is  enti- 
tled to  according  to  the  will  of  the  deceased 
or  in  the  manner  prescribed  by  law.  Comp. 
Laws  N.  M.  1897,  S  2027. 

Of  mankind. 

Writers  on  ethnology  and  anthropology 
nase  their  division  of  mankind  upon  differ- 
ences in  physical  rather  than  in  intellectual 
or  moral  character,  so  that  difference  in 
color,  conformation  of  skull,  structure  and 
arrangement  of  hair,  and  the  general  contour 
of  the  face,  are  the  marks  which  distinguish 
the  various  types.  But,  of  all  these  marks, 
the  color  of  the  skin  is  considered  the  most 
important  criterion  for  the  distinction  of 
race,  and  it  lies  at  the  foundation  of  the 


classiflcatloii  which  sdenttoti  hare  adopted. 
Blumenbach,  in  1781,  divided  mankind  into 
five  principal  types — ^the  Caucasian,  or  white; 
Mongolian,  or  yellow;  Ethiopian,  or  black; 
American,  or  red;  and  Malay,  or  brown. 
Cuvier  slmplifled  this  classification  into  Cau- 
casian, Mongol,  and  Negro,  or  'White,  yellow, 
and  black  races.  Other  writers  make  a  still 
larger  number  of  distinct  races.  It  is  said 
that  Prof.  Huxley's  division  of  mankind  is 
the  most  satisfactory.  He  distinguishes  four 
principal  types,  and  he  points  out  the  marked 
physical  characteristics  of  each.  These 
types  are  the  Apstralioid  (chocolate  brown), 
Negroid  (brown  black),  Mongoloid  (yellow), 
and  Xanthochroic  (fair  whites).  To  these  he 
adds  a  fifth  variety,  the  Melanchrolc  (dark 
whites).  The  "fair  whites"  are  the  type 
of  the  prevalent  inhabitants  of  Northern  Eu- 
rope, and  the  "dark  whites**  of  Southern  Eu- 
rope. All  these  physical  differences  do  not 
exist  in  the  case  of  each  individual,  and  'in- 
numerable varieties  of  mankind  run  into  one 
another  by  insensible  degrees";  but  taking 
the  race  or  type  as  a  whole,  their  peculiari- 
ties are  sufficiently  distinct  to  form  the  basis 
of  well-recognized  classification.  Enc.  Brit, 
tit  «* Anthropology.'*  So  it  was  held  that  a 
native  of  Japan  was  not  entitled  to  naturali- 
zation as  being  included  in  the  term  "white 
persons."  In  re  Saito  (U.  8.)  62  Fed.  126, 
127. 

Of  national  snard. 

The  word  "division,**  at  used  in  the  sec- 
tion relating  to  the  national  guard,  in  con- 
nection with  the  naval  militia,  shall  have  the 
same  meaning  and  effect  as  "company"  when 
used  in  connection  with  the  infantry.  Pol. 
Code  Cal.  1008,  |  1912. 

Of  a  town. 

"Division"  means  the  separation  of  an 
entire  body  into  parts,  and  does  not  include 
the  idea  of  preservation  of  any  previous  or- 
ganization, form,  or  shape;  and,  with  rela- 
tion to  the  division  of  any  town,  it  does  not 
mean  that  to  be  a  "division"  of  a  town  there 
shall  necessarily  be  produced  two  or  more 
towns  composed  of  the  same  territory  which 
formed  the  original  town.  If  one  part  of  a 
town  were  incorporated  into  a  plantation  and 
the  other  part  were  left  without  it,  there 
would  be  a  "division.**  It  would  not  be  nec- 
essary, to  constitute  a  "division,"  that  the 
two  or  more  parts  should  have  any  political 
organization,  if  their  respective  parts  were 
otherwise  designated.  It  is  not  incorrect  to 
speak  of  a  town  as  "divided,"  when  it  has 
been  separated  into  two  parts,  because  one 
of  them  was  left  without  organization  and 
the  other  was  united  to  another  town;  and 
heoce,  where  a  portion  of  a  town  was  set  off 
therefrom  and  annexed  to  and  made  a  part 
of  another  town,  and  the  incorporation  of 
the  residue  of  the  first  town  was  repealed. 
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there  was  a  ''dirlelon'*  of  tbe  first  town, 
which  saTe  paupers  who  had  a  settlement  In 
the  portion  of  the  first  town  so  set  off  and 
annexed  to  another  a  settlement  in  the  town 
to  which  it  was  annexed.  Inhabitants  of 
UTtfmore  t.  Inhabitants  of  Pliillips,  35  Me. 
184,  18& 

The  Tacation  of  a  town  and  attachment 
of  all  its  tenitory  to  seyeral  other  organised 
towns  is  not  a  "dirision"  of  the  town,  within 
the  meaning  of  Rot.  St  I  671.  State  ▼.  Wood 
Oonnty  Snp'rs,  21  N.  W.  66»  6e»  61  Wis.  27a 

dutisiox  tesnob, 

•«DiYislon  or  partition  fence,**  as  nsed  in 
Code  1873^  I  1498»  declaring  that  when  land 
which  has  lain  nninclosed  is  inclosed  the 
owner  shall  pay  for  one-half  of  each  dlTlsion 
or  partition  fence  between  his  lands  and  the 
adjoining  lands,  etc,  means  a  fence  used  as 
a  partition  between  fiirms,  whether  on  the 
exact  boundary  line  or  not,  the  purpose  of 
the  act  not  being  to  fix  boundaries,  but  to  pro- 
vide an  obligation  for  payment  for  division 
fences.  Card  ▼.  Dale,  25  N.  W.  774^  67  Iowa, 
552. 


Dnnsiox  wAZiia. 

The  term  '"party  wair  is  usually  applied 
to  such  walls  as  are  built  partly  on  the  land 
of  another  for  the  common  benefit  of  both 
in  supporting  timbers  used  in  construction  of 
contiguous  buildings,  and  a  division  wall  may 
become  a  party  wall  by  agreement,  either 
actual  or  presumed;  and  although  such  wall 
may  have  been  built  exclusively  upon  the 
land  of  one,  if  it  has  been  used  and  enjoyed 
In  common  by  the  owners  of  both  bouses  for 
a  period  of  20  years,  the  law  will  presume.  In 
the  absence  of  evidence  showing  that  such 
Qse  and  enjoyment  were  permissive,  that  tbe 
wall  it  a  party  wall.  In  such  cases  the  law 
presumes  an  agreement  between  the  adjacent 
owners  that  the  wall  shall  be  held  and  en- 
Joyed  as  the  common  property  of  both.  Bar- 
ry V.  Edlavitch,  85  AtL  170,  171.  84  Md.  95. 
83L.B.  A.294. 


DIVORCE. 

The  purpose  and  effect  of  a  decree  of 
divorce  from  the  bond  of  matrimony  by  a 
court  of  competent  Jurisdiction  are  to  change 
tbe  existing  status  or  domestic  relation  of 
husband  and  wife,  and  to  free  them  both 
from  the  bond.  The  marriage  tie,  when  thus 
severed  as  to  one  party,  ceased  to  bind  ei- 
ther. Atherton  v.  Atherton,  21  Sup.  Ct  544, 
547,  181  U.  8.  155,  45  L.  Ed.  794. 

A  decree  that  the  plaintiff  be  "divorced'' 
from  the  defendant  imports  a  dissolution,  in 
the  largest  sense,  of  the  marriage  relation 


between  the  parties.  It  means  a  divorcs 
flom  the  bcmds  of  matrimony,  and  not  mer» 
ly  flom  bed  and  board.  The  term  is  not  an- 
swered by  a  divorce  in  part  or  to  a  limited  ex* 
tent  only,  but  calls  for  a  complete  severance 
of  the  tie  by  which  the  parties  were  nnited. 
MUler  V.  Miller,  33  Cal.  353i  355. 

Divorce  is  a  remedy  provided  for  an  tn- 
nocent  party,  and  hence,  if  both  parties  have 
a  right  to  a  divorce,  neither  has.  Alexander 
V.  Alexander,  140  Ind.  55^  558,  88  N.  B.  855. 

In  America,  a  "divorce**  is  commonly  tak- 
en to  mean  an  absolute  severing  of  the  bonds 
of  matrimony,  and  not  merely  a  separation 
from  bed  and  board.  No  ecclesiastical  court 
ever  took  cognizance  of  such  cases.  Parlia- 
ment alone  In  England  could  grant  absolute 
divorces.  In  most  of  the  states  of  the  Union 
divorce  is  classed  among  suits  at  law,  and 
tried  by  Jury,  and  in  others  it  is  considered 
a  proceeding  in  chancery.  And  generally  it 
has  not  been  assumed  by  the  courts  exc^t 
upon  statutory  authority,  or  for  causes  aris- 
ing prior  to  marriage  when  there  was  no 
statute.   Cast  v.  Cast,  1  Utah,  112, 124, 125. 

Deeree  of  anility. 

A  divorce  is  a  vacation  of  the  marriage 
contract  for  a  suflldent  cause,  and  is  con- 
clusive evidence  that  the  marital  rights  have 
once  existed.  A  decree  of  nullity  of  a  mar- 
riage simply  discloses  that  a  valid  marriage 
contract  never  existed,  and  differs  from  a 
divorce,  which  is  the  vacation  of  the  marriage 
contract  for  sufficient  cause.  Town  of  Read- 
ing ▼.  Town  of  Ludlow,  48  Yt  628,  632,  638. 

The  term  "divorce'*  cannot,  strictly 
speaking,  be  applied  to  a  decree  declaring  an 
attempted  marriage,  which  was  absolutely 
void,  to  be  null  and  void,  as  the  word  "di- 
vorce** implies  a  dissolution  of,  and  does 
by  its  terms  dissolve,  a  valid  existing  con- 
tract. Rooney  v.  Rooney,  84  Atl.  682,  686^  64 
N.  J.  Bq.  231. 

While  the  term  "divorce**  is  not  properly 
applicable  to  a  decree  of  nullity,  yet  such  a 
decree  is  often  called  a  "divorce.**  1  BIsh. 
Mar.  ft  Div.  (Ed.  1881)  |  166.  In  2  Blah. 
Mar.  &  Div.  (Ed.  1891)  It  is  said:  "Not  in- 
frequently the  Judicial  declaration  of  nullity 
is  called  a  'divorce.'  It  is  properly  so  where 
tbe  marriage  it  declares  void  is  only  voidable. 
For  example,  it  is  common  and  correct  lan- 
guage to  speak  of  Impotency  as  a  cause  for 
divorce,  and  Blackstone  writes  that  'divorce 
a  vinculo  matrimonii  must  be  for  some  canon- 
ical cause  of  impediment'  But  the  expres- 
sion 'sentence*  or  'decree  of  nullity*  equally 
well  indicates  the  legal  avoidance  of  void- 
able marriage,  and  it  seems  more  significant 
and  less  liable  to  be  misunderstood  than  the 
other,  and  somewhat  better  in  accord  witb 
modem  usage."  Henneger  t.  Lomas,  44  N. 
B.  462,  465,  145  Ind.  287,  32  L.  R.  A.  84& 
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Ab  Jvdiolal  Mt. 

A  divorce  is  not  a  legislattre,  but  Is  a 
judicial,  act,  and  hence  Bev.  8t  U.  S.  I  80, 
providing  that  the  legislatlYe  power  of  every 
territory  shall  extend  to  all  original  subjects 
of  legislation  not  InconslBtent  with  the  Con- 
stitution and  laws  of  the  United  States,  does 
not  authorize  an  act  of  Legislature  granting 
a  private  divorce.  In  re  Higbee,  0  Pac  603, 
694,  4  Utah,  19. 

Our  Legislature  Is  clothed  with  the  sim- 
ple power  to  enact  laws  and  do  some  other 
things  expressly  authorized  by  the  Constitur 
tion.  Beyond  this  the  Legislature  has  no 
power  at  all.  To  grant  a  divorce  is  not  to 
enact  a  law;  an  expression  of  the  will  of  the 
lawmaking  power  that  the  marriage  relation 
is  dissolved  Is  no  law.  It  is  a  decree,  an 
order,  a  judgment,  and  not  a  law.  A  law  is 
a  rule,  something  permanent,  uniform,  and 
universal.  A  divorce  begins  with  the  parties 
and  ends  with  the  parties.  It  is  a  single  act, 
and  begins  and  expires  with  the  performance 
of  a  single  function.  Bingham  v.  Miller,  17 
Ohio,  445,  448,  40  Am.  Dec.  471. 

As  prospeettre  In  effect* 

A  divorce,  under  the  statute^  for  a  cause 
arising  after  the  marriage,  puts  an  end  to  the 
marital  relation,  but  does  not  relate  back  to 
the  act  of  marriage  and  render  it  null.  It 
recognizes  the  marriage  as  valid,  and  recog- 
nizes that  rights  arise  out  of  it  It  is  pros- 
pective only  in  Its  effect  Doyle  v.  Rolwing, 
65  8.  W.  816,  810,  165  Mo.  231,  65  U  B.  A. 
332,  88  Am.  St  Rep.  416. 

DIVORCE  A  MEKSA  BT  THOBO. 

A  ^divorce  a  mensa  et  thoro'*  does  not 
dissolve  the  marriage  relations  between  the 
parties;  it  grants  a  mere  separation  for  the 
time,  leaving  all  the  other  marital  rights  and 
obligations  still  subsisting  between  the  par- 
ties as  husband  and  wife.  The  husband  is 
still  bound  for  the  support  and  maintenance 
of  the  wife;  and  the  ecclesiastical  courts,  in 
decreeing  such  separation,  and  as  incident 
thereto,  decree  to  the  wife  alimony,  or  an  al- 
lowance out  of  the  husband's  estate  for  her 
support  and  maintenance  during  the  separa- 
tion. Such  a  decree  of  separation  may  be 
terminated  by  a  reconciliation  of  the  par- 
ties. They  may.  In  their  own  mutual  discre- 
tion, reunite  at  pleasure;  indeed,  it  is  the 
policy  of  the  common  law  that  they  should 
do  so;  and  to  that  end  the  door  is  ever  left 
open,  while  the  parties  are  held  firmly  by  the 
dissoluble  matrimonial  tie,  as  an  Inducement 
trom  necessity  to  a  reconciliation.  Miller  v. 
Olark,  23  Ind.  370,  372. 

A  "divorce  a  mensa  et  thoro"  Is  a  mere 
separation  of  a  married  woman  from  the  bed 
and  board  of  her  husband  by  a  decree  of  a 
competent  court— 4i  qualified  divorce.     The 


term  Is  used  by  courts,  lo  discussing  the 
subject,  as  convertible  with  ''separation'*  or 
"limited  divorce."  Budolph  t.  Bndolph,  12 
N.  Y.  Supp.  81,  82,  19  Civ.  Proc  R.  424. 

A  "divorce  a  mensa  et  thoro"  Is  a  quali- 
fied or  partial  divorce,  by  which  the  parties, 
while  separated  and  forbidden  to  cohabit, 
remain  married.  The  term  presupposes  a 
pre-existing  valid  marriage,  and  such  a  di- 
vorce Is  founded  on  some  cause  subsequent  to 
the  marriage.  Zule  t.  Zule»  1  N.  J*  Bq. 
(Bazt)  06,  09. 

DivoBOB  A  vnrouiiO. 

A  "divorce  a  vinculo^  Is  a  final  winding 
up  of  the  relation  existing  between  man  and 
wife.  It  is  an  absolute  breaking  of  all  mari- 
tal ties.  The  chain  which  has  bound  the 
parties  together  is  broken.  De  Boche  t.  De 
Boche  (N.  D.)  04  N.  W.  767,  770. 

In  Bngland  "divorces  a  vinculo^  were 
granted  only  for  causes  sufficient  in  ecclesi- 
astical law  to  avoid  the  marriage  ab  initio. 
Aiken  v.  Buttle,  72  Tenn.  (4  Lea)  103,  110. 
The  parties  were  left  so  far  as  their  estates 
dependent  on  ot  arising  out  of  the  marriage 
were  concerned,  as  though  no  marriage  had 
occurred.  Doyle  v.  Rolwing,  66  S.  W.  316, 
316,  165  Mo.  231,  55  U  B.  A.  83%  88  Am.  St 
Bep.  416. 

DIVOBOB  OASB. 

Alimony  as  part  of  divorce  proceedings, 
see  "Alimony." 

An  action  for  a  dissolution  of  the  bonds 
of  matrimony  existing  between  parties  is  a 
"divorce  case,"  within  Bev.  St  art  006,  pre- 
scribing that  the  judgment  of  the  comrts  of 
civil  appeals  shall  be  conclusive  on  the  law 
and  facts  in  all  divorce  cases,  and  that  no  writ 
of  error  shall  be  allowed  thereto  from  the  Su- 
preme Court  though  it  involves  rights  of 
property.  The  determination  of  the  rights  of 
property  held  in  the  name  of  either  or  both 
husband  and  wife  Is  incidental  to  the  disso- 
lution of  the  bonds  of  matrimony  existing  be- 
tween them.  Kellett  v.  Kellett,  50  S.  W.  800, 
810,  04  Tex.  206. 

"Divorce  proceedings"  are  In  the  nature 
of  session  proceedings,  and  not  subject  to  the 
ordinary  rules  of  pleading  and  practice.  Usu- 
ally there  are  no  pleadings  except  the  libel, 
which  is  not  required  to  conform  to  the  com- 
mon-law rules  in  regard  to  declarations. 
Hemenway  v.  Hemenway,  27  AtL  600,  65  Vt 
623. 

As  am  action  or  erlmlaal  prooeedlng. 

See  "Suif;  "Action";  "Criminal  Pro- 
ceeding"; "Civil  Action— Case-Suit— 
Etc" 
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XvlUtr  rait  dlstlac«lflh«d. 

A  "dlTorce  rait"  is  a  rait  for  tiie  porpoM 
•f  diBSolYing  the  marriage  which  the  parties 
thereto  had  legal  eapadllj  to  contract  The 
term  cannot  he  accnrately  employed  to  desig- 
nate a  bill  to  annnl  a  Toid  marriage.  Fyott  t. 
Pyott,  ei  N.  B.  88»  Ol,  191  DL  280. 

DIXIE  LAND. 

The  term  "Dixie  Land^  means  '^e  slave 
or  rebellions  states,"  and  evidence  that  a  ves- 
sel  was  to  make  a  voyage  to  "Dixie  Land"  is 
confirmatory,  of  evidence  that  a  voyage  to 
states  in  rebellion  and  nnder  blockade  was 
intended.  United  States  v.  The  William  Ar- 
thur (U.  a)  28  Fed.  Oas.  024,  626b 

DO. 

See,  also,  "Done.* 

A  proviso  for  re-entry  if  the  lessee  shonld 
do,  or  canse  to  be  done,  anything  in  violation 
of  his  covenants,  did  not  include  an  omission 
to  repair.  Abdy  v.  Stevens,  8  Bam.  ft  AdoL 
299,303. 

A  notice  that  a  claimant  intends  to  claim, 
and  "does  claim,  a  lien"  for  building  material, 
simply  gives  notice  of  a  present  claim,  which 
is  quite  distinct  from  a  notice  that  the  claim- 
ant has  begun  to  enforce  the  claim.  Qoff  v. 
Hosmer,  37  Atl.  533,  534,  20  a  L  91. 

DO  GBAKT. 

The  words  "do  grant"  in  a  deed  indicate 
the  vesting  of  a  present  fee-simple  estate, 
the  words  being  in  the  present  tense,  and 
importing,  in  grammar  as  well  as  daily  lan- 
guage, present  actual  transfer.  Lauck^  v. 
Logan,  31  S.  B.  986,  988,  45  W.  Va.  251. 

The  words  "doth  hereby  grant,"  as  used 
in  Act  April  14,  1872,  providing  that  the 
state  doth  hereby  grant  certain  lands  under 
tide  water  to  a  certain  city,  import  a  grant 
to  prsesenti,  and  confer  an  immediate  es- 
tate. Easton  ft  A.  B.  Co.  v.  Central  B.  Co.,  19 
AU.  722,  725,  52  N.  J.  Law  (23  Vroom)  267 
(citing  Hanuibal  ft  St  J.  R.  0>.  v.  Smith, 
76  U.  S.  [9  Wall.]  95,  19  L.  Ed.  599;  Schulen- 
berg  V.  Harriman,  88  U.  S.  [21  Wall.]  44,  62, 
22  L.  Ed.  651;  Leavenworth,  L.  &  G.  R.  Co. 
V.  United  States,  92  U.  S.  733,  741,  23  L. 
Bd.  634;  Glasgow  v.  Hortii^  66  U.  a  [3 
Black]  595,  17  L.  Ed.  110). 

DO  WHAT  HE  G01TU>. 

Where  an  attorney  was  employed  "to  do 
what  he  could"  to  obtain  a  pardon  for  one 
confined  in  prison,  it  meant  that  the  attorney 
ihould  take  such  legal  and  proper  steps  as 
the  law  allows  an  attorney  to  perform,  and 
It  could  not  be  construed  to  mean,  or  give 


rise  to  any  assumption,  that  it  was  intended 
to  employ  the  attorney  to  do  any  illegal  act 
Bremsen  v.  Bngler,  40  N.  Y.  Super.  Ct  (17 
Jones  &  a)  172,  176. 

DO  WITH* 

A  will  giving  all  of  testator's  property 
to  his  wife  during  her  Uf e,  and  to  "do  with'* 
as  she  sees  proper  before  her  death,  only 
confers  power  to  deal  with  the  property  in 
such  manner  as  she  might  choose  consistent- 
ly with  her  life  estate  therein,  and,  perhaps, 
without  liability  for  waste  committed.  These 
words  used  in  connection  with  a  conveyance 
of  a  leasehold  estate  would  never  be  under^ 
stood  as  conferring  a  power  to  sell  property 
so  as  to  pass  a  greater  estate.  Whatever 
power  of  disposal  the  words  confer  is  limit- 
ed by  the  estate  with  which  they  are  con- 
nected. Brant  v.  Virginia  Goal  ft  Iron  Oa, 
93  U.  a  326,  827,  28  L.  Bd.  927. 

DOCK. 

See  "Adjustable  Dock";    *T>ry  IkKSkT; 

"Graving  Dock." 
Floating  dock  as  building,  see  "Build- 

Ing." 

A  "dock**  is  a  place  for  vessels,  whether 
excavated  from  the  land  or  surrounded  by 
wharves.  Bingham  v.  Doane^  9  Ohio  (9 
Ham.)  166,  167. 

VDock"  is  defined  by  philologists,  accord- 
ing to  the  American  use  of  the  term,  to  be 
the  space  between  two  wharves.  City  of 
Boston  V.  Lecraw,  58  U.  a  07  How.)  426, 
434,  15  L.  Bd.  lia 

BOGKAOE. 

"Dockage  is  the  pecuniary  compensation 
for  the  use  of  a  dock  while  the  vessel  is  un- 
dergoing repairs.  It  is  in  the  nature  of  rent, 
and  the  owner  of  a  dry  dock  has  the  right 
to  demand  from  those  who  seek  its  use 
whatever  he  considers  a  fair  compensation, 
uncontrolled  by  the  custom  of  other  docks 
in  other  places."  Ives  v.  The  Buckeye  State 
(U.  S.)  13  Fed.  Oas.  184,  185. 

In  Pol.  Code,  U  24,  25,  the  term  "dock- 
age" is  used  to  designate  the  charge  against 
vessels  for  the  privilege  of  mooring  to  the 
wharves  or  in  the  slips.  Such  charge  is  not 
contrary  to  an  act  charging  wharfage,  which 
iB  a  charge  against  merchandise  for  the  use 
of  wharves.  People  v.  Roberts*  28  Pac.  689, 
691,  92  Gal.  659. 

I>O0K  BEBTH. 

It  cannot  be  said  as  a  matter  of  law 
that  "haying  a  dock  berth"  means  anything 
other  than  having  a  place  for  loading  and 
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would  be  Included  In  the  term  ^^erldence,**  as 
used  In  tlie  statute,  If  it  had  been  introduced 
in  evidence.  Doctor  Jack  y.  Wasliington 
Territory,  8  Pac.  832,  836,  2  Wash.  T.  101. 

^'Document,*'  as  used  in  the  bankruptcy 
act,  shall  include  any  book,  deed,  or  instru- 
ment of  writing.  U.  &  Ck>mp.  8t  1901«  p. 
6419. 

IndovsemeiLt  on  note* 

An  indorsement  on  a  promissory  note  Is 
not  an  "instrument,  document,  or  paper*' 
which  needs  to  be  stamped  under  the  statutes 
of  the  United  States;  nor  is  a  waiver  in 
writing,  by  an  indorser,  of  demand  of  pay- 
ment and  notice  of  dishonor  of  a  document, 
to  be  stamped.  Pugh  y.  McOormick,  81  U. 
S.  a^  Wall.)  361,  20  L.  Ed.  780. 

ICemorandiim  book. 

Memorandum  books  containing  entries 
of  one's  experience  and  observation  at  differ- 
ent times,  and  being  valuable  to  him  for 
reference,  are  not  "documents,"  within  an 
exception  of  a  bill  of  lading  providing  that, 
if  the  shipper  shall  fall  to  give  notice  of  the 
character  and  value  of  the  documents,  the 
owner  of  the  ship  shall  not  be  liable  there- 
for. The  St  Guthbert  (U.  S.)  97  Fed.  840, 
342. 

Beoord  book  of  eorporatioii. 

The  term  "document,"  as  used  in  Pub. 
St  c.  214,  I  45,  which  provides  for  the  pro- 
duction in  court,  or  for  the  inspection  by  one 
of  the  parties,  of  any  document  in  the  pos- 
session or  control  of  the  opposite  party, 
would  include  the  record  book  of  a  corpora- 
tion. Arnold  v.  Pawtuxet  Valley  Water  CJo., 
26  AtL  55,  56,  18  B.  I.  188,  19  L.  B.  A.  602. 

The  word  "document,"  in  general  laws 
providing  for  the  production  of  a  document 
in  the  possession  of  the  adverse  party,  doubt- 
less Includes  the  stock  ledger  or  transfer 
book  of  a  corporation.  Clark  v.  Rhode  Island 
Lbcomotive  Works,  53  AtL  47,  48,  24  B.  I. 
307. 

Template. 

A  template  Is  not  a  "document^**  so  as  to 
authorize  its  production  by  a  subpoena  du- 
ces tecum.  Johnson  Steel  Street-Rail  Co.  v. 
North  Branch  Steel  Co.  (U.  S.)  48  Fed.  191, 
193. 

dogumehtaby  evidence. 

Legal  evidence  is  not  confined  to  the 
human  voice  or  oral  testimony,  but  includes 
every  tangible  object  capable  of  making  a 
truthful  statement  such  evidence  being 
roughly  classified  as  "documentary  evi- 
dence." In  oral  evidence  the  witness  is  the 
man  who  speaks;   in  documentary  evidence 


the  witness  is  the  thing  that  speaks.  In 
either  case  the  witness  must  be  competent — 
that  is»  must  be  deemed  ocmipetent  to  make 
a  truthful  statement— and  in  either  case  the 
competency  of  the  witness  must  be  proved 
before  the  evidence  is  admitted,  the  differ- 
ence being  that  in  oral  evidence  the  compe- 
tency is  proved  by  a  legal  presumption,  and 
in  documentary  evidence  the  competency 
must  be  proved  by  actual  testimony;  and 
the  further  difference  that  In  oral  evidence 
the  credit  of  the  witness  is  tested  by  his  own 
cross-examination,  while  in  documentary  evi- 
dence the  credit  of  the  witness  is  tested  by 
the  cross-examination  of  those  who  must  be 
called  to  prove  its  competency.  Curtis  ▼. 
Bradley,  31  Atl.  591,  594,  65  Conn.  99»  28  U 
B.  A.  143»  48  Am.  St  Rep.  177. 

DOG. 

The  word  "dog,**  as  used  In  the  chapter 
relating  to  dogs,  shall  be  held  and  construed 
to  mean  all  animals  of  the  canine  species, 
both  male  and  female.  Rev.  St  Mo.  1899,  | 
6077. 

As  beast  or  beast  of  bvrdeau 

See  "Beast";  "Beast  of  Burden.** 

As  a  domestic  animal. 

In  the  case  of  State  v.  Harriman,  75  Me. 
562,  46  Am.  Rep.  428,  It  was  held  that 
dogs  were  not  recognized  In  law  as  belonging 
to  the  class  denominated  "domestic  animals," 
and,  consequently,  that  a  demurrer  to  an  in- 
dictment for  killing  a  dog,  founded  upon  a 
statute  making  criminal  the  killing  or  wound- 
ing of  domestic  animals,  ought  to  have  been 
sustained.  In  a  dissenting  opinion  by  Ap- 
pleton,  C.  J.,  in  that  case,  he  eulogized  the 
dog  in  the  following  language:  "He  is  a  do- 
mestic animal.  From  the  time  of  the  Pyra- 
mids to  the  present  day,  from  the  frozen  pole 
to  the  torrid  zone,  wherever  man  has  been, 
there  has  been  his  dog.  Cuvier  has  asserted 
that  the  dog  was,  perhaps,  necessary  for  the 
establishment  of  civil  society,  and  that  a  lit- 
tle reflection  will  convince  us  that  barbarous 
nations  owe  much  of  their  civilization  above 
the  brute  to  the  possession  of  the  dog.  He  is 
the  friend  and  companion  of  his  master,  ac- 
companying him  in  his  walks;  his  servant 
aiding  him  in  his  hunting;  the  playmate  of 
his  children;  an  Inmate  of  his  house,  pro- 
tecting it  against  all  assailants."  And  later 
on  the  Chief  Justice  quoted  approvingly  the 
following  poetic  tribute  to  dogs: 

They  are  honest  creatures. 

And  ne'er  betray  their  masters,  never  fawn 

On  any  they  love  not 

— On  the  other  hand,  in  Wilson  v.  Wil- 
mington &  M.  R.  Co.  (S.  C.)  10  Rich.  Law, 
52,  Munro,  J.,  alluded  to  the  dog  as  an 
animal  whose  nature  is  carnivorous,  and  who 
is  prompted  by  instinct  and  appetite  to  roam 


DOG 


2156 


DOING  BUSINESS 


at  large  In  the  forest  In  the  pnnniit  of  came, 
or  upon  a  sheep-killing  expedition;  and  final- 
ly stigmatized  him  as  a  '^yelping  cmr,"  whoee 
presence  npon  a  railroad  tnuA  should  not 
arrest  in  its  progress  a  train  of  can  freighted 
with  products  or  passengers.  Patton  t.  State, 
19  S.  E.  734,  d3  Ga.  Ill,  24  L.  B.  A.  782. 

A  dog  is  a  "domestic  'animal,"  within 
a  law  authorizing  the  imposition  of  a  tax  on 
domestic  animala  Wilcox  ▼.  State,  28  S.  B. 
981,  101  Ga.  568,  89  L.  R.  A.  709.  See,  also, 
Hurley  y.  State,  17  S.  W.  465,  467,  80  To. 
App.  888,  28  Am.  St  B^.  910. 

As  dumb  »iilmali 

See  '*Dumb  AnimaL" 

As  property. 

See  "Chattel";  "Personal  Goods'*;  ••Per- 
sonal Property";  "Property.** 

DOG  FIGHT. 

As  a  game,  see  "Game."* 

DOG  MATCH. 

Ab  a  game,  see  "Ckimsi.* 

DOGGER. 

A  "dogger"  is  a  man  employed  in  a 
sawmill,  who  stands  opposite  the  log  as  it 
is  being  sawed  up,  and  Jdcks  off  with  his 
foot,  and  onto  the  rollers,  slabs  from  the  logs 
as  they  are  cut  Rucks  y.  Minden  Lumber 
Co.,  88  South.  926,  927,  109  La.  988. 


DOING  BUSINESS. 

See  "Place  of  Doing  BuslneBS.** 

See,  also,  ''Carry  on  Business";  •Trans- 
acting Business." 

Doing  a  cold-storage  business,  see  '*Gold- 
Storage  Business." 

Bngage  in  business,  sec 


To  "do  business"  is  to  carry  on  any  par- 
ticular occupation  or  employment  for  a 
llTelihood  or  gain,  as  agriculture,  trade,  me- 
chanic arts,  or  profession.  George  R.  Barse 
Live  Stock  Go.  y.  Range  Valley  Oattle  Ga, 
50  Pac.  630,  632,  16  Utah,  59. 

Laws  1880,  c.  542,  imposes  a  tax  on  cor- 
porations organized  imder  the  laws  of  other 
states  and  "doing  business  in  this  state." 
Held,  that  the  words  "doing  business  in  this 
state"  should  be  construed  to  mean  the  do- 
ing of  any  substantial  part  of  the  business 
for  which  the  corporation  was  organized 
within  the  state  of  New  York;  and  hence, 
where  a  foreign  silyer  mining  corporation 
bad  an  office  in  New  York,  where  its  presi- 
dent, secretary,  and  treasurer  were  located. 


and  the  directors  held  their  annual  meetings 
there,  its  diyidends  were  declared  and  paid 
there,  and  its  product  was  sent  to  New  York 
for  sale,  and  the  proceeds  were  receiyed  at 
its  New  York  offices,  some  of  which  were 
deposited  in  New  York  banks  and  some 
loaned  in  the  dty  of  New  York,  some  used 
for  the  purposes  of  the  company  in  that  city, 
and  the  balance  transferred  out  of  the  state, 
there  was  a  very  substantial  portion  of  the 
company's  "business  done"  in  New  York 
within  the  statute,  so  as  to  subject  it  to  tax- 
ation therein.  People  y.  Horn  Silver  Mln. 
Ck).,  11  N.  a  155.  158,  105  N.  Y.  76. 

The  expression  "doing  business,"  as  used 
in  Laws  Tenn.  1877,  c.  81,  and  Laws  1891,  cc. 
97,  122,  regulating  foreign  corporations  "do- 
ing business"  in  the  state.  Is  to  be  interpreted 
with  regard  to  something  more  than  the  mere 
linguistic  signification  of  the  words  used  to 
the  ordinary  ear,  and  it  has  acquired  In  legal 
terminology  a  much  narrower  meaning  than 
that  usually  given  to  it  A  corporation  is  to 
be  considered  as  "doing  business"  in  the  state 
only  where  it  becomes  in  a  sense  domesti- 
cated therein,  subject  to  be  sued  in  the 
courts  of  the  state,  and  responsible  to  its 
citizens,  as  are  domestic  corporations.  Caesar 
T.  Capell  (U.  S.)  88  Fed.  408,  422. 

One  who  acted  for  a  foreign  corporation 
in  the  purchase  of  certain  wire  while  visiting 
the  city  of  St  Louis,  where  the  seller  re- 
sided, was  visited  by  the  seller  relative  to  a 
controversy  that  had  arisen  from  the  sale  of 
the  wire,  and  during  negotiations  the  one 
who  had  acted  for  the  purchaser  asked  the 
seller  to  give  him  a  quotation  on  a  certain 
number  of  tons  of  wire,  but  no  quotation 
was  given  him  and  no  purchase  made.  Held, 
that  the  purchaser  of  the  wire  was  not  on 
such  state  of  facts  "doing  business"  within 
the  meaning  of  such  phrase  in  the  statute. 
St  Louis  Wire  Mill  Ck>.  v.  Consolidated  Barb 
Wire  Co.  (U.  8.)  82  Fed.  802,  808. 

"Doing  a  business  of  |26,000  per  year," 
within  the  meaning  of  section  9  of  the  gen- 
eral revenue  act  of  June  10,  1881,  fixing  a 
license  on  dealers  of  dressed  meats  doing  a 
business  of  $25,000  or  more  per  annum, 
means  the  dealers  whose  annual  gross  sales 
amount  to  the  sum  stated.  Johnson  ▼•  Ar- 
mour, 12  South.  842,  843,  81  Fla.  418. 

A  foreign  corporation  is  not  "doing  busi- 
ness" within  the  estate,  within  Laws  1892, 
p.  1805,  c.  687,  I  15,  requiring  it  in  such  in- 
stances to  obtain  a  certificate  from  the  Sec- 
retary of  State,  by  making  a  contract  within 
the  state,  no  sales  being  made  or  other  busi- 
ness done  there.  Commercial  Wood  &  Ce- 
ment Co.  V.  Northampton  Portland  Cement 
Co.,  84  N.  Y.  Supp.  38,  89,  41  Misc.  Rep.  242. 


Aoeeptljic  pvemliuns  mmd  paytnc  losses. 

A  statute  imposing  a  tax  on  insurance 
companies  *'dolng  buainesa^'  in  this  state  does 
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not  require  such  an  insurance  company  to 
be  writing  Insurance  nor  to  be  doing  business 
in  this  state,  but  it  is  sufficient  if  the  com- 
pany is  still  accepting  yearly  premiums  on 
outstanding  policies,  and  is  still  paying  losses 
which  may  accrue  thereon,  though  it  has 
discontinued  writing  policies  in  the  state. 
Smyth  y.  International  Life  Assur.  Ck>.  (N. 
Y.)  35  How.  Prac.  126,  129;  Price  v.  St 
Louis  Mut  Life  Ins.  Co.,  8  Mo.  App.  262,  268. 

Under  Acts  18d7,  c.  2,  |  7,  providing  that 
foreign  insurance  companies  "doing  business" 
in  that  state  shall  pay  a  privilege  tax,  the 
receiving  of  renewal  premiums,  on  policies 
already  in  force,  by  mail  directly  from  policy 
holders,  under  provisions  in  the  policies  that 
the  premiums  were  payable  in  New  York,  is 
not  included.  State  v.  Connecticut  Mut 
Life  Ins.  Co..  61  S.  W.  76,  77,  106  Tenn.  282. 

Under  a  city  ordinance  imposing  a  li- 
cense tax  on  insurance  companies  incorpo- 
rated in  another  or  foreign  state,  and  doing 
business  in  such  state  by  an  agent,  it  is 
held  that  insurance  companies  taking  ar- 
.  rears  through  insurance  agents  or  insurance 
brokers  are  not  "doing  business"  within  the 
state,  within  the  meaning  of  the  ordinance, 
so  as  to  be  liable  for  the  tax.  City  of  New 
Orleans  v.  iBtna  Fire  In&  Co.,  83  La.  Ann. 
10-12. 

The  words  "doing  business,"  as  used  in 
Rev.  St  1899,  c.  89,  art  3,  providing  for  an- 
nual statements  by  corporations  doing  busi- 
ness under  the  act  which  related  to  assess- 
ment insurance  companies,  refers  to  issuing 
policies,  and  not  to  paying  them.  A  man 
"does  business"  when  he  contracts  obliga- 
tions, and  he  "ceases  to  do  business"  when 
he  discharges  them.  Knights  Templars*  & 
Masons'  Life  Indemnity  Co.  v.  Jarman,  23 
Sup.  Ct  108,  111,  187  U.  S.  197,  47  L.  Ed.  189. 

AoquiriBC  land  by  foreign  oontraet. 

A  contract,  made  out  of  the  state,  by 
which  title  to  land  in  the  state  is  acquired, 
is  not  "doing  business"  within  the  state, 
within  the  laws  relating  to  foreign  corpora- 
tions. Goldsberry  t.  Carter,  41  S.  E.  858, 
859,  100  Va.  438. 

As  Any  aet  In  its  r6s:iilar  bnstness* 

"Doing  business,"  as  used  in  Const  art 
14,  I  4,  prohibiting  foreign  corporations  from 
"doing  business"  in  the  state  without  having 
at  least  one  known  place  of  business,  means 
the  doing  of  some  of  the  works,  or  the  exer- 
cise of  some  of  the  functions,  for  which  the 
corporation  was  created.  Beard  t.  Union  & 
American  Pub.  Co.,  71  Ala.  60,  62. 

Act  Pa.  1868,  §§  7,  8,  providing  that 
every  railroad  company  doing  business  in 
the  state  shall  be  liable  to  be  taxed,  etc, 
means  transacting  any  business  in  the  state, 
without  regard  to  the  amount  of  business 


done  or  the  length  of  road  on  which  it  is 
done,  so  that  where  a  railroad  450  miles 
long  had  13  miles  of  its  road  located  in  the 
state  where  it  was  incorporated,  and  42  miles 
only  in  the  state  of  Pennsylvania,  where  it 
was  not  incorporated,  it  was  nevertheless 
"doing  business"  within  the  latter  state  with- 
in the  meaning  of  the  act.  Brie  By.  Co.  t. 
Pennsylvania,  88  U.  8.  (21  Wall.)  492,  487, 
22  L.  Bd.  595. 

Bev.  St  c.  82,  I  26,  provides  that  for- 
eign corporations  doing  business  in  the  state 
shall  have  the  same  powers  and  be  subject 
to  the  same  liabilities  as  domestic  corpora- 
tions. Held,  that  the  phrase  "doing  busi- 
ness" did  not  embrace  a  case  where  the  presi- 
dent of  a  foreign  corporation,  while  tem- 
porarily solouming  in  the  state  on  his  own 
business,  made  a  casual  offer  to  receive  a 
proposition  relating  to  the  business  of  his 
company.  Galveston  City  B.  Co.  ▼.  Hook, 
40  111.  App.  547,  556. 

Appointing  ncenta* 

A  person  who  is  engaged  by  a  foreign 
corporation  in  appointing  agents  to  do  its 
business  is  not  himself  "doing  business" 
within  the  state,  within  an  act  providing  that 
such  an  agent  shall,  before  entering  on  his 
business,  file  evidence  of  authority  with  the 
clerk  of  the  counties  in  which  it  is  proposed 
to  do  business.  D.  a  Morgan  &  Co.  ▼.  White, 
101  Ind.  413. 

Bidding  for  state  snpplios. 

A  foreign  corporation  offering  to  bid  for 
state  supplies  is  "doing  business"  within  the 
state,  within  a  statute  forbidding  the  same 
without  compliance  with  its  requirements. 
Office  Specialty  Mfg.  Co.  v.  Fenton  Metallic 
Mfg.  Co..  1  Pa.  Dist  B.  57a 


Brinsins  or 


italning  notion* 


The  institution  and  prosecution  of  suits 
is  not  "doing  business"  within  the  meaning 
of  a  statute  prescribing  the  conditions  on 
which  foreign  corjwrations  may  do  business 
in  the  state.  St  Louis,  A.  &  T.  By.  Co.  v. 
Fire  Ass'n  of  Philadelphia,  18  S.  W.  43,  46, 
55  Ark.  163;  Charter  Oak  Life  Ins.  Co.  v. 
Sawyer,  44  Wis.  887;  Christian  t.  American 
Freehold  Land  &  Mortgage  Co.,  7  South.  427, 
89  Ala.  198;  Cook  v.  Bome  Brick  Co.,  12 
South.  918,  919,  98  Ala.  409;  George  A.  Barse 
Live  Stock  Co.  v.  Bange  Valley  Cattle  Co., 
50  Pac.  630,  632,  16  Utah,  59. 

The  act  of  maintaining  an  action  is  not 
"doing  business."  It  is  rather  an  act  for  the 
purpose  of  enforcing  rights  springing  from 
just  business  transactions.  Utley  v.  Clark- 
Gardner  Lode  Min.  Co.«  4  Colo.  869,  878. 

A  foreign  corporation  which  does  no 
business  in  Illinois,  except  to  bring  salt 
there  to  enforce  a  call  made  on  its  stock 
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in  the  country  of  its  organization,  !■  not  "do- 
ing buBlness"  in  that  state,  the  term  "doing 
business"  having  reference  to  the  business 
for  which  the  corporation  was  organized, 
and  not  to  the  form  of  its  by-laws,  with  refer- 
ence to  its  relations  to  Its  own  members,  or 
a  resort  to  the  courts  of  this  state  to  recover 
a  contract  liability.  Mandel  y.  Swan  Land 
&  Cattle  Co.,  40  N.  B.  462,  465,  154  IlL  177, 
27  L.  B.  A.  813,  45  Am.  St  Rep.  124. 

Failure  of  a  foreign  corporation  to  com- 
ply with  Comp  St  diy.  5,  I  442,  providing 
that  all  foreign  corporations,  before  doing 
any  business  within  the  territory,  shall  file 
with  the  Secretary  thereof,  and  the  recorder 
of  the  county  wherein  they  intended  to  trans- 
act business,  a  copy  of  the  charter  and  a 
statement  does  not  preclude  it  from  suing 
to  recover  taxes  paid  under  protest  and  al- 
leged to  have  been  illegal,  the  right  to  sue 
not  constituting  "doing  business."  Powder 
River  Cattle  Co.  v.  Custer  County  Com'rs,  22 
Pac  383,  885,  9  Mont  145. 

OonalgniiiC  goods  to  f  aoiors* 

A  mere  consignment  of  goods  by  a  for^ 
eign  corporation  to  the  factors  in  the  state 
is  not  "doing  business  in  the  state,"  within 
Laws  1802,  c.  687,  |  15,  requiring  every  for- 
eign corporation  to  obtain  a  certificate  of 
authority  before  it  can  sae  on  any  contract 
made  in  the  state.  Bertha  Zinc  &  Mineral 
Co.  V.  Clute,  27  N.  Y.  Supp.  342,  846v  7  Misc. 
Rep.  123. 

A  foreign  corporation  that  consigns  its 
goods  to  a  commission  merchant  in  the  state, 
who  sells  them  for  the  corporation,  and  not 
for  himself,  the  corporation  not  parting  with 
the  possession,  is  "doing  business"  within 
the  state.  In  re  Nonantum  Worsted  Co.,  15 
Pa.  Co.  Ot  B.  125. 

Oimtimiance  Implied* 

Plaintiff  wrote  to  defendant  at  follows: 
"We  are  'doing  business'  with  B.  ft  Co.,  and 
require  a  guaranty,  and  they  refer  us  to 
you;"  and  defendant  replied:  "I  hereby  en- 
gage to  guaranty  the  sum  of  two  hundred 
pounds  for  iron  received  for  B.  A  Co."  Held, 
that  the  words  "doing  business"  meant  do- 
ing and  continuing  to  do  business — ^that  is, 
continuing  to  supply  goods — ^and  the  guar- 
anty was  a  continuing  one.  Colboum  t. 
Dawson,  10  O.  B.  765,  774. 

Dealing  ia  ref ereaeo  to  foreign  prop- 
erty. 

"Doing  business  in  the  state,**  within 
the  meaning  of  a  statute  forbidding  a  for- 
eign corporation  from  doing  business  in  the 
state  without  complying  with  certain  statu- 
tory provisions,  does  not  include  the  acts  of 
a  foreign  corporation  in  Tennessee,  dealing 
with  citizens  of  other  states,  in  reference 
to  property  not  situated  in  Tennessee.    Hart 


▼•  Uvermore  Foundry  &  Machine  Go.,  17 
South.  769,  775,  72  Miss.  80G. 

Disposing  of  deriaed  land. 

"Doing  business  in  the  state,**  within 
the  meaning  of  Bev.  St  1891,  c.  32,  §  26, 
which  declares  that  foreign  corporations  do- 
ing business  in  the  state  shall  be  subject 
to  all  the  liabilities,  restrictions,  and  duties 
that  are  or  may  be  imposed  on  corporations 
of  like  character  organized  under  the  gen- 
eral laws  of  the  state,  applies  to  the  acts  of 
a  foreign  corporation  in  receiving  a  devise 
of  land  in  Illinois  with  power  to  sell  and 
lease  the  same,  and  in  asserting  title  to  such 
land,  making  a  contract  for  its  sale,  and 
bringing  a  suit  to  enforce  such  contract 
Pennsylvania  Co.  for  Insurance  on  Lives' 
and  Granting  Annuities  t.  Bauerle^  83  N.  B. 
166,  170,  143  111.  459. 

As  doing  present  bnsiness* 

In  Const  art  14,  |  4,  providing  that  no 
foreign  corporation  shall  do  any  business  in 
the  state  without  one  known  place  of  busi- 
ness and  an  authorized  agent  therein,  and 
that  such  corporation  may  be  sued  in  any 
county  where  it  does  business,  the  phrase 
"does  business"  is  equivalent  in  meaning  to, 
and  expressive  of  the  same  thought  as,  the 
words  "doing  business,"  and  refers  exclu- 
sively to  the  present  time,  not  authorizing 
a  suit  against  a  corporation  because  it  has 
in  some  time  past  transacted  business  In  the 
county  where  the  suit  is  brought,  if  it  has 
ceased  to  do  so  at  the  time  of  bringing  the 
action.  Sullivan  v.  Sullivan  Timber  Co.,  15 
South.  941,  943,  108  Ala.  871,  25  U  B.  A.  548. 

Entering  into  partnership^ 

A  foreign  corporation,  by  becoming  a 
special  partner  in  and  contributiBg  to  the 
capital  of  a  limited  partnership  in  New  York, 
which  is  engaged  in  importing,  and  has  the 
sole  sale  in  the  United  States  of,  the  man- 
ufactures of  the  corporation  made  in  the 
foreign  country,  is  "doing  business"  in  the 
state  within  Laws  1880,  c.  542,  declaring  it 
in  such  case  taxable  on  the  amount  of  its 
capital  stock  employed  within  the  state, 
which  is  the  amount  of  its  contribution  to 
the  capita]  of  the  partnership.  People  ▼. 
Roberts,  46  N.  B.  161,  152  N.  Y.  69,  86  U 
R.  A.  756. 

Filling  order  giTen  ovtside  stato. 

A  foreign  corporation  which  ships  goods 
into  the  state  on  an  order  given  it  out  of 
the  state  is  not  "doing  business"  within  the 
state,  within  Laws  1892,  c.  687,  |  16,  for- 
bidding foreign  corporations  to  do  business 
within  the  state  without  a  certiflcatis.  Nov- 
elty Mfg.  Co.  V.  Connell,  84  N.  Y.  Supp.  717, 
718^  88  Hun,  254. 

"Doing  business  In  the  state,"  within 
th«  meaning  of  a  statute  requiring  a  foreign 
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corporation  to  file  a  copy  of  Its  artldei  of 
Incorporation  with  the  Secretary  of  State 
before  doing  business  in  the  state,  does  not 
apply  to  the  act  of  a  foreign  corporation  In 
selling  goods  in  another  state,  to  be  trans- 
ferred and  delivered  to  a  person  doing  busi- 
ness in  Texas,  since  the  transaction  is  an 
act  of  interstate  commerce^  as  the  statute, 
if  applicable  to  the  case,  would  be  in  con- 
flict with  the  commerce  clause  of  the  fed- 
eral Constitution.  Lyons-Thomas  Hardware 
Co.  ▼.  Seeding  Hardware  Ga  (Tex.)  21  S.  W. 
300. 


FUlins  uasoUoltod  order. 

The  law  of  1889  requiring  foreign  cor- 
porations to  file  their  articles  of  incorpora- 
tion and  obtain  a  permit  before  "doing  busi- 
ness" in  the  state  does  not  apply  to  a  cor- 
poration doing  business  in  another  state 
which  ships  goods  on  an  unsolicited  order  to 
a  resident  of  the  state,  and  such  corpora- 
tion may  maintain  an  action  to  recover  for 
such  goods.  H.  Zuberbier  Co.  t.  Harris 
(Tex.)  35  S.  W.  408. 

As  ffoins  into  operation. 

"Doing  business,"  as  used  in  Act  June 
7,  1879  (P.  li.  p.  112),  enacting  that  no  co]> 
poration  doing  business  in  the  state  shall 
go  into  operation  without  first  making  cer- 
tain reports,  is  used  synonymously  with  "go- 
ing into  operation."  Commonwealth  t. 
Standard  Oil  0>.,  101  Pa.  110,  132. 

Iflsninc  polioy  on  foreign  oontraot. 

"Doing  business,"  within  the  meaning 
of  a  statute  requiring  agents  of  foreign  cor- 
porations to  file  a  certain  certificate  before 
doing  business  In  the  state,  was  held  not 
to  apply  to  a  transaction  in  which  an  agent 
of  an  Illinois  Insurance  company  obtained 
an  application  for  insurance  on  certain  prop- 
erty in  Indiana,  and  submitted  a  note  and 
sum  of  money  in  payment  of  the  premium 
to  the  company  at  the  home  ofQce  in  Illinois, 
where  they  were  examined  and  accepted  by 
the  proper  officer.  Lamb  t.  Bowser  (U.  S.) 
14  Fed.  Gas.  980,  061. 

"Doing  business"  in  a  state,  within  the 
meaning  of  the  statutes  fixing  certain  regula- 
tions as  to  the  right  of  foreign  insurance 
companies  doing  business  In  a  state,  was 
Intended  to  describe  the  conditions  under 
wtilch  such  companies  could  effect  insur- 
ance through  agencies  established  in  the 
state,  and  was  not  Intended  to  restrain  or 
control  the  business  of  such  corporations 
transacting  business  outside  the  state;  and 
therefore  a  contract  of  insurance  made  out 
of  the  state  on  property  situated  therein  is 
valid,  though  the  Insurance  company  has  not 
complied  with  the  statute.  Columbia  Fire 
Ins.  Co.  T.  Klnyon,  87  N.  J.  Law  O  Yroom) 
33,  84. 


Keopiac  ofloo  in  state. 

A  foreign  corporation  leasing  an  office 
in  the  state,  in  which  samples  for  its  agents 
were  kept,  incidental  to  the  business  of  tak- 
ing ordtfs  and  making  sales  in  the  state, 
having  an  average  bank  balance  of  $4,000 
in  a  bank  in  the  state,  was  not  "doing  busi- 
ness" in  the  state  within  Laws  1880,  c.  542, 
Imposing  a  franchise  tax  on  foreign  corpora- 
tions so  engaged.  People  v.  Roberts,  60  N. 
Y.  Supp.  856,  27  App.  Div.  455. 

A  nonresident  who  maintains  an  office 
in  New  York,  and  keeps  there  for  sale  goods 
manufactured  for  him  in  the  state  of  his 
residence.  Is  not  taxable  on  the  amount  of 
such  goods  under  Laws  1855,  c.  37,  providing 
that  all  persons  "doing  business  in  the  state" 
and  nonresidents  thereof  shall  be  taxed  on 
their  business  as  though  they  were  residents, 
no  other  business  being  done  except  to  sell 
the  goods  and  remit  the  proceeds  to  the  state 
in  which  they  were  manufactured.  People 
V.  Barker,  39  N.  Y.  Supp.  151,  152,  6  App. 
Div.  246. 

The  phrase  "doing  business,"  found  in 
Laws  1855,  p.  470,  relative  to  foreign  corpora- 
tions doing  business  in  the  state,  does  not 
include  a  foreign  railroad  corporation  having 
the  road  and  traffic  without  the  state,  but 
having  an  office  therein,  which  sells  tickets 
over  its  linea  Doty  v.  Michigan  Cent  B. 
CJo.  (N.  Y.)  8  Abb.  Prac  427,  428. 


money. 

"Doing  business  In  the  state,**  within 
the  meaning  of  Const  art  236^  in  reference 
to  foreign  corporations  doing  business  with- 
in the  state^  does  not  include  the  act  of  a 
foreign  corporation  loaning  money  to  a  resi- 
dent of  Louisiana  through  brokers  domicil- 
ed in  another  state.  Scottish  American 
Mortg.  Co.  V.  Ogden,  21  South.  116»  118,  49 
La:  Ann.  8;  American  Freehold  Land  Mortg. 
Co.  V.  Pierce,  21  South.  972,  48  La.  Ann.  39a 

Under  Acts  1891,  requiring  foreign  cor- 
porations to  register  their  charters  as  a  con- 
dition of  doing  business  within  the  state,  a 
building  and  loan  association,  resident  of  a 
foreign  state,  not  liaving  agents  or  local 
boards  within  the  state,  which  made  loans 
to  a  resident  directly  from  and  payable  at 
Its  home  office,  is  not  "doing  business  in 
the  state"  within  the  statute.  Neal  v.  New 
Orleans  Loan,  Building  A  Savings  Ass*ii,  46 
a  W.  755,  100  Tenn.  007. 

A  foreign  corporation,  having  no  agent 
or  place  of  business  within  the  state,  which 
loaned  money  on  applications  sent  to  it  by 
loan  brokers  who  were  agents  of  the  bor- 
rowers, was  not  doing  a  business  of  loaning 
money  in  the  state.  Norton  v.  Union  Bank 
&  Trust  Co.  (Tenn.)  46  a  W.  544. 

A  foreign  corporation  is  not  "doing  busi- 
ness" in  a  states  where  it  makes  an  agree- 
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ment  for  a  loan  Ia  asotfatr  state,  aBd  the 
mortgage  securitlee  on  land  in  the  alate  are 
delivered  and  tbe  money  paid  in  luek  eflier 
state.  Scruggs  t.  Scottish  Mortg.  Oo.,  16  8. 
W.  663.  64  Ark.  666. 

"Doing  business  in  the  states"  within 
the  meaning  of  Const  art  14,  |  4,  which 
provides  that  no  foreign  corporation  shall 
do  any  business  in  this  state  without  hay- 
ing at  least  one  known  place  of  business  or 
an  authorised  agent  or  agents  therein,  is 
shown  by  ihh  single  act  of  making  a  loan 
In  Alabama,  and  taking  notes  and  mortgages 
to  secure  It  on  land  owned  by  a  foreign  cor^ 
poration.  State  t.  Bristol  Say.  Bank,  18 
South.  683,  634^  108  Ala.  8,  64  Am.  St  Bep. 
141. 

''Doing  business  in  the  state,**  within 
the  meaning  of  the  constitutional  and  statu- 
tory provision  requiring  foreign  corporations 
doing  business  in  the  state  to  have  a  known 
place  of  business  and  an  authorized  agent  in 
the  state.  Includes  the  loan  of  money  in  the 
state  secured  by  notes  and  mortgage.  Ginn 
V.  New  England  Mortg.  Sec  Ck>.,  8  South. 
888,  92  Ala.  136. 

ReoeiTtng  paymeat  oa  stoek  loa&s* 

The  receiving  by  a  foreign  building  and 
loan  association  of  payment  on  stock  loans 
made  before  the  enactment  of  Bev.  St.  1807, 
i  4464  et  seq.  (Homer's  Bev.  St  1887,  I 
8420  et  seq.;  Acts  1808,  p.  274),  regulating 
such  business,  is  "doing  business"  within 
the  prohibition  of  such  act  against  doing 
business  without  compliance  with  its  terms. 
Equitable  Loan  A,  Investment  Ass'n  t.  Peed 
(Ind.)  62  N.  B.  201,  202. 

SettUnc  aeooiuits. 

A  settlement  of  accounts  with  a  for- 
eign corporation  for  goods  sold  in  its  place 
of  business  In  New  Jersey,  even  if  made  in 
Pennsylvania,  is  not  '*dolng  business"  in 
Pennsylvania.  New  Jersey  Steel  Tube  Ck>. 
V.  Biehl,  9  Pa.  Super.  Ot  220,  226. 

Single  met  mr  tvaBsaottoa. 

The  doing  of  a  single  act  of  business  in 
another  state  does  not  constitute  a  "doing 
of  business"  within  the  meaning  of  foreign 
corporation  laws.  Cooper  Mfg.  Co.  v.  Fergu- 
son, 6  Sup.  et  789,  118  U.  &  727,  28  L.  Ed. 
1187;  Gilchrist  v.  Helena,  H.  S.  &  S.  B.  Co. 
(U.  S.)  47  Fed.  693,  694;  Leasure  v.  Union 
Mut  life  Ins.  Co.,  91  Pa.  491,  493;  Blakes- 
lee  Mfg.  Co.  v.  Hilton,  18  Pa.  Co.  Ct  B.  663, 
666;  Commonwealth  v.  Standard  Oil  Co., 
101  Pa.  119,  148;  National  Knitting  Co.  v. 
Bronner,  46  N.  Y.  Supp.  714,  716»  20  Misc. 
Bep.  126. 

A  contract  between  citteens  of  one  state 
and  a  corporation  of  another  state  for  the 
erection  of  a  single  plant  is  not  a  "doing 
business*'  in  the  state  where  the  plant  is  to 


be  erected,  witliin  the  statute  requiring  for- 
eign corporations  to  register  before  xloing 
business  therein.  Davis  &  Banldn  Bldg.  Oo. 
▼.  Caigle  (Tenn.)  68  &  W.  240. 

The  taking  of  a  single  mortgage  by  a 
foreign  corporation  to  secure  a  past-due  debt 
with  no  intention  of  transacting  other  busi- 
ness of  the  kind  in  the  state,  is  not  "doing 
business"  within  the  prohibition  of  the  Con- 
stitution against  foreign  corporations  doing 
business  in  the  state  except  ip  compliance 
with  the  provisions  therein  contained.  Flor- 
sheim  Bros.  Dry  Goods  Co.  v.  Lester,  29  S. 
W.  84,  86,  60  Ark.  120,  27  U  B.  A.  606,  46 
Am.  St.  Bep.  162. 

"Doing  business"  means  a  transaction 
of  business  during  some  continuous  period, 
neither  a  single  nor  several  transactions  be- 
ing conclusive  so  as  to  show  a  doing  of  busi- 
ness. There  must  be  a  doing  of  some  of  the 
work,  or  an  exercise  of  some  of  the  func> 
tions,  for  wliich  the  corporation  was  creat- 
ed. Beard  v.  Union  &  American  Pub.  Co., 
71  Ala.  60.  Where  a  manufacturing  corpo- 
ration made  shipments  of  its  goods  Into  a 
certain  county,  subject  to  approval,  and,  if 
it  happened  that  the  goods  were  relected,  a 
broker  was  notllled  to  sell  them  for  the  cor- 
poration, his  authority  being  always  limited 
to  that  single  transaction,  such  operations 
did  not  constitute  a  "doing  of  business" 
within  the  statute.  International  Cotton 
Seed  Oil  Co.  v.  Wheelock,  27  South.  617,  618, 
124  Ala.  867. 

"Doing  business,'*  as  used  in  Pennsyl- 
vania laws  imposing  a  tax  on  foreign  cor- 
porations doing  business  ia  the  state,  means 
the  employment  by  the  corporation  of  some 
of  their  capital  in  the  state,  or,  at  least  the 
establishing  of  a  place  of  business  thereto. 
The  mere  fact  that  a  foreign  corporation 
entered  toto  a  contract  with  some  of  their 
stockholders  who  resided  to  Pennsylvania  to 
buy  certain  articles  would  not  constitute  a 
"doing  business"  withto  the  meantog  of  the 
act  Kilgore  t.  Smith,  16  Atl.  698,  699,  122 
Pa.  4& 

Gen.  St  I  260,  which  prohibite  foreign 
corporations  from  "dotog  business"  withto 
the  state  until  they  have  filed  a  certificate 
with  the  Secretary  of  Stete^  etc.,  is  not  sat- 
isfied by  proof  of  a  stogie  purchase  of  ma- 
chtoery  in  the  state,  by  a  foreign  corpora- 
tiout  to  be  used  to  the  state  of  ita  domicile. 
Colorado  Iron-Works  v.  Sierra  Grande  Min. 
Co.,  25  Pac.  326,  326^  16  Colo.  499,  22  Am. 
St  Bep.  433. 

In  Const  art  14,  i  4^  providing  that  no 
for^gn  corporation  shall  do  any  bustoess  to 
the  state  without  having  at  least  one  known 
place  of  bustoess  and  an  authorized  agent 
therein,  ***do  any  bustoess'  1b  a  more  com- 
prehensive phrase  than  'carrying  on*  or  'en- 
gaging to'  bustoess  generally*  which  tovolves 
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tbe  Idea  of  a  continuance  or  repetition  of 
like  arcts.  Tbe  doing  of  a  single  act  of  bnsi- 
nesB,  If  it  be  in  tbe  exercise  of  a  corporate 
function,  is  aa  mncb  probiblted  as  tbe  doing 
of  a  bundred  of  sncb  acts,  and  is  Just  as 
mncb  opposed  to  tbe  policy  of  tbe  Constitu- 
tion." Farrior  v.  New  England  Mortgage 
Security  Co.,  7  Soutb.  200,  88  Ala.  275. 

Solicittns  newspaper  anbsorlptioiuu 

Const,  art  14,  I  4,  probiblts  foreign  cor- 
porations from  doing  business  in  tbe  state 
wltbout  bavlng  at  least  one  known  place  of 
business  and  an  autborized  agent  or  agenta 
tberein.  Held,  tbat  tbe  term  "doing  busi- 
ness," as  used  in  sucb  section,  means  a  do- 
ing of  some  of  tbe  works  or  an  exercise  of 
some  of  tbe  functions  for  wbicb  a  corpora- 
tion was  created,  and  tbat  soliciting  or  re- 
celYlng  subscribers  for  a  newspaper  publisb- 
ed  in  anotber  state  by  a  corporation  did  not 
constitute  ft  "doing  business"  wltbln  tbe  state, 
as  tbe  term  is  so  defined.  Beard  y.  Union 
&  American  Pub.  Co.,  71  Ala.  60,  62. 

Solioltlns  stook  avbaoriptloBS* 

"Doing  business,"  wltbln  tbe  meaning  of 
Act  June  17,  1852,  requiring  agents  of  for- 
eign corporations  to  file  a  power  of  attor- 
ney, etc.,  in  tbe  county  wbere  tbey  propose 
doing  business,  bas  no  application  to  tbe  so- 
liciting of  subscriptions  to  tbe  capital  stock 
of  a  foreign  corporation.  Payson  t.  Wltbers 
(U.  S.)  19  Fed.  Cas.  29,  80. 

Snpplyiiis  means  to  amotlier* 

For  one  person  to  supply  tbe  means  to 
anotber  to  do  business  witb  or  on  Is  not  tbe 
"doing  or'  tbat  business  by  tbe  former. 
United  States  t.  American  Bell  TeL  Go.  (U.  S.) 
29  Fed.  17,  la 

Taking    orders    or    makliig    sales    by 
agents* 

Taking  orders  or  making  sales  by  sample 
by  agents  coming  into  tbe  state  from  anotber 
for  tbat  purpose  Is  not  "doing  business" 
wltbln  tbe  state  wltbln  tbe  meaning  of  tbe 
foreign  corporation  laws.  Blakeslee  Mfg.  Cb. 
▼.  Hilton,  5  Pa.  Super.  Ct  184,  191;  Murpby 
Vamlsb  Co.  v.  Council,  82  N.  Y.  Supp.  402, 
498,  10  Misc.  Rep.  553;  Crocker  y.  Muller,  83 
N.  Y.  Supp.  189,  190,  40  Misc.  Rep.  685; 
Vaugbn  Macb.  Co.  y.  Ligbtbouse,  71  N.  Y. 
Supp.  799,  801,  64  App.  Dlv.  138;  Waller  v. 
Rotbfield,  73  N.  Y.  Supp.  141,  142,  36  Misc. 
Rep.  177;  Jones  y.  Eeeler,  81  N.  Y.  Supp. 
648,  649,  40  Misc.  Rep.  221;  Ware  y.  Hamil- 
ton Brown  Sboe  Co.,  9  Soutb.  136,  137,  92 
Ala.  145;  Colt  t.  Button,  60  N.  W.  690,  691, 
102  Mlcb.  824^  25  L.  R.  A.  819;  M.  L  Wilcox 
Cordage  &  Supply  Co.  y.  Mosber,  72  N.  W. 
117,  114  Mlcb.  64;  Pierce  Steam  Heating  Co. 
y.  A.  Siegel  Gas  Fixture  Co.,  60  Mo.  App. 
148,  155;  Mersbon  &  Co.  y.  Pottsyllle  Lum- 
ber Co.,  40  AtL  1019p  1020, 187  Pa.  12,  67  Am. 


St  Rep.  560;  Toledo  Commercial  Co.  y.  Glen 
Mf^.  Co.,  45  N.  E.  197,  198,  55  Obio  St  217; 
Dayis  &  Rankin  Bldg.  &  Mfg.  Do.  y.  Dix  (U. 
S.)  64  Fed.  406,  412,  413;  Boardman  y.  &  8. 
McClure  Co.  (U.  S.)  123  Fed.  614. 

Tbe  procuring  in  Mew  York  of  orders  for 
goods  by  tbe  trayellng  agent  of  a  foreign  cor- 
poration, wbicb  orders  axe  to  be  transmitted 
to  tbe  bome  office  of  tbe  corporation  for  ap- 
proyal,  after  wbicb  tbe  goods  are  to  be  sbip- 
ped  from  sucb  office  to  tbe  buyer  in  New 
York,  does  not  constitute  "doing  business**  In 
tbis  state  wltbln  Laws  1892,  c  687,  requir- 
ing foreign  corporations  to  obtain  a  certlfl- 
cate  of  autbority  to  do  business  in  New  York. 
Tallapoosa  Lumber  Co.  y.  Holbert,  39  N.  Y. 
Supp.  432,  434,  5  App.  Diy.  559. 

A  foreign  manufacturing  corporation 
wbicb  merely  places  its  products  In  tbe 
bands  of  local  mercbants  to  be  sold  on  com- 
mission is  engaged  in  Interstate  commerce, 
and  benoe  may  sue  for  a  wrongful  conyersion 
of  sucb  products  wltbout  baying  Hied  Its  ar- 
ticles witb  tbe  Secretary  of  State,  as  required 
of  foreign  corporations  doing  business  wltbln 
tbe  state.  Allen  y.  Tyson-Jones  Buggy  Co., 
40  8.  W.  893-395,  91  Tex.  22. 

"Doing  business,"  as  employed  In  Acts 
Tenn.  1887,  c.  226.  p.  386,  relatlye  to  foreign 
corporations  doing  business  in  tbe  state, 
means  any  transaction  witb  persons  or  any 
transaction  concerning  any  property  situated 
in  tbe  state,  tbrougb  any  agency  wbateyer 
acting  for  it  wltbln  tbe  state.  Romaine  t. 
Union  Ins.  Co.  (U.  8.)  55  Fed.  751,  754. 

DOINGS. 

In  Rey.  St  |  1156,  as  amended  by  Laws 
1870,  c.  172,  proyidlng  tbat  a  corporation  may 
commence  business  as  soon  as  tbe  articles 
are  filed  In  tbe  office  of  tbe  recorder  of 
deeds,  and  tbelr  doings  sball  be  yalld  if  tbe 
publication  in  a  newspaper  is  made,  and  tbe 
copy  filed  in  tbe  office  of  tbe  Secretary  of 
State,  wltbln  tbree  montbs  from  sucb  filing 
in  tbe  recorder's  office,  "doings"  relates,  not 
to  tbe  acts  of  organization,  but  to  otber  sub- 
sequent acts.  First  Nat  Bank  t.  Dayie^  48 
Iowa,  424,  429. 

DOLLAR. 

See  "Gold  Dollars." 
Dollar  mark,  see  "Signa.** 

Wbere  a  seaman  sbipped  in  New  Brunt- 
wick  on  board  an  American  yessel  for  a 
specified  yoyage  at  an  agreed  rate  of  twenty- 
flye  dollars  per  montb,  sucb  yoyage  to  termi- 
nate in  tbe  United  States,  tbe  words  "twenty- 
flye  dollars  per  montb"  sbould  not  be  con- 
strued to  mean  tbat  tbe  seaman  was  entitled 
to  an  amount  in  tbe  currency  of  tbe  United 
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States  equal  to  the  yalne  of  the  contract 
price  in  this  country  If  paid  In  the  currency 
of  New  Brunswick,  but  to  entitle  him  only 
to  the  amount  named  in  the  contract  in  Unit- 
ed States  money.  Trecartin  t.  The  Bocham- 
beau  (U.  S.)  24  Fed.  Cas.  164,  165. 

Where,  in  stating  the  amount  in  a  note, 
the  word  ''dollars"  only  is  used,  the  court 
will  intend  current  money  of  New  Jersey  to 
be  meant  Beardsley  y.  Southmayd,  14  N.  J. 
Law  (2  J.  S.  Green)  534.  543. 

''Dollar,"  as  used  in  an  indictment  char- 
ging defendant  with  haying  passed  a  coun- 
terfeit dollar,  does  not  import  a  coin  coined 
by  the  mint  of  the  United  States,  the  Mexican 
dollar  haying  been  legalized  by  St  1834,  c. 
71.  Commonwealth  t.  Steams,  61  liass.  (10 
Mete.)  256,  257. 

The  word  "dollars"  imparts  to  the  com- 
mon understanding  the  meaning  of  a  thing  of 
yalue,  and,  when  the  charge  is  that  defend- 
ant stole  "sixty  dollars**  in  United  States 
currency,  it  means  by  common  understand- 
ing that  that  amount  of  money  in  coin,  bank 
notes,  or  notes  Issued  by  the  goyernment  of 
the  United  States  was  stolen  by  him.  Leon- 
ard y.  SUte,  115  Ala.  80,  82,  22  South.  564. 

Bank  notes* 

"Money"  Is  a  generic  term,  and  coyers 
eyerything  used  by  common  consent  as  a 
representation  of  property,  and  passing  cur- 
rently from  hand  to  hand  as  money,  whether 
it  be  coin  or  paper.  Bank  paper  is  money 
when  passed  and  recelyed  as  such.  The 
word  "dollars"  does  not  of  necesslly  mean 
coin,  for  in  common  parlance  there  are  paper 
dollars  as  well  as  sllyer  dollars,  and  the  word 
in  that  sense  applies  as  well  to  the  one  as  to 
the  other.  United  States  bank  paper  is  pay- 
able in  dollarflL  was  lent  and  recelyed  as  so 
many  dollars,  and  an  indictment  charging  it 
as  "dollars"  is  supported  by  the  proof  that  it 
was  United  States  bank  paper  for  that 
amount  Qraham  y*  State,  24  Tenn.  (5 
Humph.)  40,  41. 

In  Act  Dec.  22,  1840,  proylding  that  the 
salary  of  the  president  of  a  certain  bank 
should  be  seyen  hundred  dollars,  and  the 
cashier's  one  thousand  eight  hundred  dol- 
lars, "dollars"  legally  means  gold  or  sllyer, 
and  for  serylces  rendered  as  such  officers  of 
the  bank  the  officers  acquired  the  right  to  de- 
mand and  recelye  in  payment  gold  or  sllyer, 
and  could  not  lawfully  be  compelled  to  acr 
cept  the  depreciated  paper  of  the  banks  of 
the  state.  State  Bank  y.  Crease^  6  Ark.  (1 
Bng.)  2d2,  295. 

"Dollars,"  as  used  in  a  decree  requiring 
an  executor  to  account  for  a  certain  sum  in 
dollars,  means  the  constitutional  currency  of 
the  country,  and  will  not  be  held  to  apply 
to  depreciated  lasua  of   wortlUess   banks. 


Bailey  r.  Dllworth,  18  Miss,  ao  Smedes  & 
M.)  404.  410,  48  Am.  Dec.  760. 

In  an  indictment  charging  defendant 
with  usurlously  recelylng  and  reserylng  four 
dollars  for  the  loan  and  forbearance  of  twen- 
ty dollars,  etc.,  the  word  "dollars"  does  not 
include  United  States  bank  notes;  hence 
proof  of  the  receipt  and  reseryatlon  of  bank 
notes  would  not  sustain  the  Indictment  Mc- 
Auly  y.  State,  15  Tenn.  (7  Yerg.)  526,  528. 

The  word  "dollars"  has  a  definite  signifi- 
cation fixed  by  law,  and  it  is  laid  down  that 
when  words  haye  a  known  legal  meaning, 
such,  for  example,  as  measures  of  quantity 
fixed  by  statute,  parol  eyldence  that  the  par- 
ties intended  to  use  them  in  a  sense  diCTer- 
ent  froin  their  legal  meaning,  though  it  were 
still  the  customary  and  popular  meaning,  is 
not  admissible.  A  contract  made  in  Rich- 
mond, before  the  war,  for  the  payment  of  so 
many  "dollars,*'  would  not  haye  been  deem- 
ed payable  in  bank  notes,  though  bank  notes 
were  then  the  common  and  practically  the 
exdusiye  currency,  and  a  note  made  within 
the  Confederate  States  must  be  deemed  pay- 
able in  specie^  when  that  was  the  lawful 
money  of  the  Confederate  States  at  the  time 
the  note  became  payable.  Omohundro's  Bx'r 
y.  Crump  (Ya.)  18  Qrat  703,  706. 

BnlUon* 

A  note  promising  payment  in  "dollars  in 
gold  and  sllyer"  is,  according  to  any  fair  in- 
terpretation or  the  probable  understanding 
of  the  parties^  ft  note  for  the  direct  payment 
of  money,  and  cannot  imply  an  undertaking 
to  pay  bullion  dollars  in  gold  and  sllyer,  or 
old  sllyer,  etc.  Hart  y.  Flynn's  Bk'r,  88  Ky. 
(8  Dana)  190,  191. 

Oonfederate  money* 

Where  a  contract  made  in  a  Confederate 
state  during  the  Clyll  War  was  payable  in 
"dollars,"  it  was  presumed  in  law  to  mean 
lawful  money  of  the  United  States  (Miller  y. 
Lacy,  83  Tex.  351,  852;  Roane  y.  Green,  24 
Ark.  210,  214;  Wilcoxen  y.  Reynolds,  46  Ala. 
529,  532;  Hansbrough  y.  Utz,  75  Ya.  959, 
962);  but  it  could  be  shown  by  parol  that  the 
parties  Intended  that  it  was  to  be  dischar- 
ged in  Confederate  money  (Riddle  y.  Hiirs 
Adm'r,  51  Ala.  224,  225;  Thorington  y. 
Smith,  75  U.  S.  [8  Wall.]  1,  12,  13,  19  L.  Ed. 
361;  Confederate  Note  Cas^  86  U.  S.  [19 
Wall.]  548,  557,  22  L.  Ed.  196;  Carmichael  y. 
White,  58  Tenn.  [11  Heisk.]  262,  267). 

At  common  law,  in  an  obligation  to  pay 
"dollars,"  this  word  would  be  interpreted  to 
mean  gold  dollars  if  the  contract  was  made 
in  this  country,  but  if  made  in  a  foreign  coun- 
try it  would  mean  a  dollar  of  that  country, 
and  parol  eyldence  would  be  admitted  to 
show  where  the  contract  was  made,  and  the 
yalue  of  the  dollar  of  the  country  where  the 
contract  was  made  as  compared  with  our  gold 
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dollar.  If  the  oontiact  was  made  in  the 
Confederate  States^  or  where  the  military  au- 
thorities of  the  Ckmfederate  goyermnent  ex- 
ercised control  and  Confederate  notes  con- 
stituted the  currency,  this  fact  might  be 
shown,  and  the  word  "dollar,"  unexplained 
In  the  contract,  would  mean  a  Confederate 
note  of  one  dollar.  Bieme  ▼.  Brown's  Adm'r, 
10  W.  Va.  748.  758. 

Where  a  sale  Is  made  for  ''dollars,"  Con- 
federate treasury  notes  are  not  within  the 
term.    Hill  y.  Brwin,  44  Ala.  661,  069. 

The  term  "dollars,"  in  a  promissory  note 
executed  In  New  Orleans  March  26^  1862, 
was  construed,  after  the  close  of  the  Ciyil 
War,  to  mean  dollars  in  the  lawful  money  of 
the  United  States,  and  not  Confederate  dol- 
lars. Cook  y.  LUlo,  103  U.  &  7^  703,  26  L. 
Ed.  460. 

"Dollars,"  as  used  in  a  promissory  note 
executed  in  Georgia  in  1859  and  payable  in 
1860,  in  which  the  maker  promises  to  pay  a 
certain  number  of  dollars,  means  dollars  of 
the  lawful  money  of  the  United  States,  and 
as  it  was  not  only  executed,  but  came  to 
maturity,  before  the  dyll  strife  began,  no 
eyidence  will  be  permitted  to  giye  it  a  dif- 
ferent signification.  Stroughton  t.  Hill  (U. 
&)  23  Fed.  Cas.  179,  180. 

In  the  contract  for  the  sale  of  land  In 
South  Carolina  during  the  War  of  the  Re- 
bellion, where  it  was  shown  that  the  price 
was  $81.75  per  acre,  when  the  real  yalue 
of  the  land  in  gold  at  that  time  would  haye 
been  about  $26.70,  the  word  "dollars"  as  so 
used  should  not  be  construed  in  its  ordinary 
limited  sense  to  mean  dollars  of  the  United 
States  coinage,  but  was  intended  to  repre- 
sent Confederate  currency,  which  was  the 
basis  of  the  contract  Chalmers  t*  Jones, 
23  8.  C.  463,  466. 

Where  land  In  Tennessee  was  sold  in 
1863,  and  a  large  part  of  the  price  had  been 
paid  In  Confederate  money,  the  word  "dol- 
lars," as  used  in  a  note  for  a  part  of  such 
price,  should  be  construed  to  import  Confed- 
erate money,  and  the  holder  after  the  war 
should  not  recoyer  the  face  yalue  of  the  note 
in  Federal  cuirency.  Alderson  ▼•  Clear,  54 
Tenn.  (7  Heisk.)  667. 

As  oola  •£  eertelm  weifcht. 

A  contract  to  pay  a  certain  number  of 
"dollars"  in  gold  or  silyer  coin  is  an  agree- 
ment to  deliyer  a  certain  weight  of  standard 
gold,  to  be  ascertained  by  a  count  of  coins, 
each  of  which  is  certified  to  contain  a  def- 
inite proportion  of  that  weight  Bronson  y. 
Rodes,  74  U.  &  (7  Wall.)  229,  250,  19  L.  Ed. 
141« 

Taking  the  deflnlticm  from  the  statute 
book,  "dollar"  is  a  rilyer  coin  weighing  412^ 
grains,  or  a  gold  coin  weighing  25Vf  grains, 


of  nine-tenths  pure  to  one-tenth  alloy  of  each 
metaL    Borie  t.  Trott  (Fa.)  5  Phlla.  366,  404. 

The  goyemment  note  payable  in  "dol- 
lar«"  intends  coined  dollars  of  the  United 
States;  a  certain  quantity  in  weight  and 
fineness  of  gold  or  silyer,  authenticated  as 
such  by  the  stamp  of  the  goyemment  Bank 
of  New  York  y.  New  York  County  Sup'rs,  74 
U*  8.  (7  Wall.)  26,  80,  19  L.  Bd.  6a 

The  term  "dollar"  has  a  known  legal 
meaning,  as  much  so  as  any  other  word  or 
form  of  expression  designating  or  haying 
reference  to  a  standard  of  measurement  pre- 
scribed and  established  by  law.  It  is  a  silyer 
coin  of  a  fixed  weight  and  fineness,  issued 
and  made  current  by  the  authority  of  Con- 
gress, in  the  exercise  of  its  constitutional 
power  to  that  end.  By  the  same  authority 
other  gold  and  rilyer  coins  are  issued  and 
made  current,  each  as  a  legal  equlyalent  of 
an  ascertained  number  of  dollars  or  fractions 
of  a  dollar.  Undoubtedly  the  word  "dol- 
lar^ may  be  used  in  a  contract  in  a  sense 
other  than  this,  its  statute  definition,  and 
effect  will  be  giyen  to  it  accordingly  if  the 
intention  to  use  it  in  such  modified  sense 
is  so  eyidenced  that  the  law  can  take  cog- 
nizance of  it  Austin  T.  Kinsman  (g.  O^ 
13  Rich.  Bq.  259,  262. 


When  from  the  Judgment  record  It  ap- 
pears that  the  complaint  was  upon  a  contract 
which  by  law  was  payable  in  coin,  the  term 
"dollars,-  without  the  prefix  of  "coined,*' 
"gold,"  or  "sUyer,"  in  the  subsequent  parts 
of  the  record,  means  coined  dollars.  Rans- 
ford  y.  Maryin  (N.  Y.)  8  Abb.  Praa  N.  a  48% 
436. 

As  deseriptlTe  of  TAlne. 

The  term  "dollar"  is  both  the  name  of  a 
coin  and  an  expression  of  yalue.  It  may 
be  that  the  phrase  used  Is  intelligible  in  com- 
mon parlance,  but,  in  an  Indictment  charging 
the  conyerslon  of  "nineteen  thousand  dol- 
lars" in  money  and  in  bank  notes,  without 
some  description  of  their  number  or  denomi- 
nation, is  insufiUdent  State  y.  Stimson,  24 
N.  J.  Law  (4  Zab.)  9,  27. 

The  term  "dollar^  is  an  expression  of 
yalue  as  well  as  the  name  of  a  coin,  and 
hence  the  word  "dollar"  is  uncertain  as  a 
description,  since  it  may  be  used  to  denote  a 
number  of  cents  or  dimes,  as  well  as  a  dol- 
lar proper,  but  is  certain  as  an  expression 
of  yalue.  State  t.  Barr,  88  Atl.  817,  61  N. 
J.  Law,  181. 

An  information  for  robbery,  describing 
the  property  as  "twenty-fiye  dollars  in  mon- 
ey," does  not  show  that  the  property  taken 
was  of  any  yalue:  "Twenty-fiye  dollars  in 
money"  may,  it  is  true,  mean  gold  or  silyer 
coin  of  the  United  States  or  treasury  notes. 
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or  any  other  denomination  knpwn  and  used 
and  which  circulates  as  money,  or  it  may 
mean  only  some  paper  snch  as  state  bank 
bills  or  Confederate  money  or  bills  purport- 
ing to  be  of  the  yalue  of  $26.  State  ▼.  Seger- 
mond,  19  Pac.  870,  372,  40  Kan.  107,  10  Am. 
St  Rep.  109. 

In  an  indictment  alleging  a  corrupt  oCTer 
to  glTe  two  dollars  for  the.  vote  of  a  certain 
person,  the  word  "dollars?*  will  be  under- 
stood to  mean  a  specific  sum  of  money,  or 
money  the  yalue  of  which  is  fixed  by  the  law 
of  the  United  States,  and  sufficient  without 
a  further  allegation,  though  "two  dollars" 
was  a  value.  State  v.  Downs,  47  N.  B.  670, 
671,  148  Ind.  324. 

"Dollars"  and  "cents"  have  a  well-rec- 
ognized meaning  as  commonly  used.  The 
common  definition  Is  the  unity  of  money  by 
which  values  of  commodities  are  measured. 
It  la  thus  apparent  that  a  defendant  must 
have  understood  that  he  was  charged  with 
having  in  bis  possession,  custody,  and  con- 
trol money  of  the  amount  and  value  specified 
by  the  allegation  in  an  Indictment  char- 
ging him  with  having  in  his  possession  and 
control  a  certain  number  of  "dollars"  and 
"cents."  People  v.  Lammerts,  58  N.  B.  22, 
23,  164  N.  Y.  137. 

An  indictment  charging  that  the  defend- 
ant stole  "sixty  dollars  of  the  current  gold 
coin"  qt  the  United  States  is  equivalent  to 
saying  "sixty  pieces  of  gold  coin,  called 
sixty  dollars,"  there  being  in  our  money  a 
piece  of  gold  coin  called  a  "dollar."  McKane 
V.  State,  11  Ind.  195. 

As  lesAl  tender. 

"Dollars,"  in  a  note  payable  iiv  dollars, 
means  legal  money.  Hightower  v.  Maull,  50 
Ala.  495,  496. 

A  note  payable  in  "dollars^'  can  only  be 
discharged  by  a  payment  or  tender  of  legal 
tender  funds.  Lang  v.  Waters'  Adm*r,  47 
Ala.  624,  635. 

The  term  "dollars,"  in  a  Judgment  for 
so  many  dollars,  is  to  be  understood  as  mean- 
ing dollars  in  legal  money.  Bx  parte  Nor- 
ton, 44  Ala.  177,  189. 

"Dollars,"  in  a  check,  meant  dollars  In 
lawful  money  of  the  United  States,  and  could 
not  be  explained  by  verbal  agreement,  cus- 
tom, or  any  mercantile  or  other  usage,  to 
mean  otherwise.  Howes  ▼.  Austin,  35  UL 
396,  898. 

When  a  contract  calls  for  the  payment 
of  a  certain  number  of  "dollars,"  without 
designating  any  particular  kind  of  money, 
the  presumption  is  that  legal  tender  dollars 
are  meant;  but  this  presumption  may  be  re- 
butted by  showing  that  some  other  kind  was 
intended.    Taylor  v.  Bland,  60  Tex.  29,  30. 

8WD8.&P.— U 


A  contract  for  the  payment  of  a  cer- 
tain sum  of  money  In  "silver  or  gold  dollars" 
has  no  greater  eCTect  than  If  it  had  been  to 
pay  In  the  "lawful  money  of  the  country," 
and  an  offer  of  anything  made  legal  tender 
money  is  a  compliance  with  the  contract. 
A  paper  dollar  having  been  made  equal  to  a 
gold  dollar,  it  must  be  accepted  as  such  in 
satisfaction  of  any  contract  for  the  pay- 
ment of  money,  and  no  form  or  force  of 
words  can  be  used  by  contracting  parties  to 
give  to  a  gold  dollar  a  legal  value  as  money 
above  a  paper  dollar.  A  dollar  is  one  hun- 
dred cents,  no  more,  no  less,  whether  it  Is 
silver,  gold,  or  paper;  and,  when  Congress 
declares  that  a  paper  dollar  shall  be  current 
and  pass  for  and  represent  and  be  of  the 
value  of  one  hundred  cents,  for  all  purposes 
of  trafilc  and  paying  debts  It  becomes  the 
equivalent  of  one  hundred  cents  in  any  other 
substance  or  form.  Wilson  v.  Morgan,  27  N. 
Y.  Super  Ct  (4  Rob.)  58.  68. 

"Dollars,"  as  used  in  a  will  containing 
a  direction  to  invest  twenty  thousand  dollars 
in  some  safe  investment  for  the  daughter  of 
the  testator,  means  the  legal  currency  of  the 
United  States,  and  it  does  not  mean  dollars 
invested  in  bonds  or  stocks,  either  at  the 
market  or  par  value,  or  at  the  original  cost 
to  the  testator.  Halsted  v.  Meeker's  Ex'rs, 
18  N.  J.  Eq.  (8  O.  B.  Green)  136,  139. 

When  it  is  provided  that  a  payment 
shall  be  made  in  dollars,  the  meaning  Is 
manifest  The  necessities  of  social  and  com- 
mercial intercourse,  as  well  as  the  rules  of 
evidence,  require  that  ordinary  words  should 
be  understood  according  to  their  common  and 
ordinary  acceptation;  consequently,  when  an 
order  or  bill  of  exchange  or  any  writing 
provides  that  payment  shall  be  made  In 
"dollars,"  it  means  lawful  currency  of  the 
United  States  of  America.  Hinnemann  v. 
Rosenbank,  89  N.  Y.  98,  104. 

In  construing  a  contract  made  in  one  of 
the  rebellious  states  in  1864,  requiring  the 
payment  of  a  certain  sum  in  dollars  and 
cents,  it  was  said  on  appeal  that  the  trial 
court  erred  in  refusing  to  give  an  instruc- 
tion that  the  legal  meaning  of  the  terms 
"dollars"  and  "cents"  is  specie— that  is,  gold 
or  silver — or  whatever  thing  or  article  or 
paper  the  laws  of  the  United  States  declared 
to  be  a  legal  tender,  and  that  the  word  dol- 
lars in  the  note  mean  specie  or  legal  tender 
notes  of  the  United  States.  Miller  v.  Lacy, 
33  Tex.  351,  868. 

In  the  construction  of  statutes  the  word 
"money"  or  "dollar^"  shall  be  construed  to 
mean  lawful  money  of  the  United  States. 
Rev.  Code  Del.  1893,  c.  6,  |  1,  subd.  15. 

An  indictment  charging  the  theft  of  "sil- 
ver dollars  In  coin"  will  be  presumed  to 
mean  United  States  silver  dollars.  Kirk  ▼. 
State,  82  S.  W.  1045,  85  Tex.  Cr.  R.  224. 
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Ab  ipeeie  eimenoy. 

A  promiBe  to  p&j  a  spedflc  sum  in  ''dol- 
lars/' or  to  pay  so  many  dollars,  is  a  contract 
to  pay  a  particnlar  kind  of  currency.  It  is  a 
contract  to  pay  a  specie  currency.  Hilb  ▼• 
Peyton  (Va.)  22  Grat  560,  561. 

As  unit  of  Talve. 

''Dollar'*  is  the  money  unit  of  the  United 
States,  of  the  yalue  of  one  hundred  cents. 
State  V.  Downs,  47  N.  B.  670,  671,  148  Ind. 
324;  United  States  v.  Puller,  20  Pac  175, 
177,  4  N.  M.  368. 

Evidently  the  word  "dollar,"  as  employ- 
ed in  the  federal  Constitution,  means  the 
money  recognized  and  established  in  the  ex- 
press power  vested  in  Congress  to  coin  mon- 
ey and  regulate  the  value  thereof  and  of 
foreign  coin,  the  framers  of  the  Constitution 
having  borrowed  and  adopted  the  word  as 
used  by  the  Continental  Congresa  In  the 
ordinance  of  the  6th  of  July,  1786,  and  the 
8th  of  August,  1786,  it  was  enacted  that  the 
money  unit  of  the  United  States  should  be 
$1,  and  that  the  money  of  account  should 
be  dollars  and  fractions  of  dollars  as  sub- 
sequently established  in  the  ordinance  estab- 
lishing a  mint.  Per  Clifford,  J.,  dissenting 
in  Legal  Tender  Cases,  79  U.  S.  (12  Wall.) 
457,  623,  20  L.  Ed.  287. 

DOIX8.— DOI.8. 

"Dols."  is  in  common  use  to  express 
dollars,  and  Its  signification  is  well  under- 
stood; and  it  is  no  objection  to  a  verdict 
that  the  Jury  assessed  the  Judgment  at  a 
fine  of  "ten  dols.*'  against  each  defendant 
Short  V.  State  (Tex.)  20  S.  W.  1073. 

"Dolls."  is  an  abbreviation  for  "dollars," 
and,  when  used  at  the  top  of  columns  of 
figures  in  an  assessment  roll,  is  sufficient  in- 
formation that  the  figures  appearing  on  the 
roll  under  the  same  were  employed  to  indi- 
cate that  they  meant  so  many  dollars.  Linck 
V.  City  of  Litchfield,  31  N.  B.  123,  125,  126, 
141  111.  460;  Salisbury  ▼.  Shirley,  5  Pac.  104, 
106,  66  Cal.  223. 

DOMAIN. 

See   "National   Domain'*;   '•Public   Do- 
main." 

Domain  is  "the  ownership  of  land;  im- 
mediate or  absolute  ownership;  paramount 
or  ultimate  ownership;  an  estate  or  patri- 
mony which  one  has  in  his  own  right;  land 
of  which  one  is  absolute  owner."  People  v. 
Shearer,  30  Cal.  645,  658  (quoting  BurrUl, 
Law  Diet). 


DOME-SHAPED. 

By  the  claim  of  reissued  patent  No.  10,- 
41fi,  for  improvements  in  ship's  pumps,  to  a 


bucket  which  is  "dome-shaped,"  is  meant  a 
bucket  having  the  form  of  an  inverted  cup 
or  half  globe.  BnsseU  w.  Hyde  (U.  &)  88 
Fed.  6H  615. 

DOMESTIC. 

Of  or  pertaining  to  one's  bouse  or  home, 
or  one's  household  or  family;  relating  to 
home  life;  as  domestic  concerns,  life,  duties, 
cares,  happiness,  worship,  servants.    Webster. 

DOBCESTIO  AHOCAIA 
Bos. 

"Domestic  animals,"  as  used  In  Olv. 
Code,  I  5883,  authorizing  the  General  As- 
sembly to  "impose  a  tax  upon  such  domestic 
animals  as  from  their  nature  and  habits  are 
destructive  of  other  property,"  includes  dogs, 
a  dog  being  so  classified  by  the  fundamental 
law  of  the  state.  Wilcox  v.  State,  28  a  &. 
881,  101  Ga.  663,  89  L.  R.  A.  700. 

"Domestic  animals,"  as  used  in  Rev.  St 
c.  127,  9  1,  imposing  a  penalty  for  the  killing 
or  wounding  of  domestic  animals,  means  ani- 
mals that  in  their  domestic  state  furnish 
some  support  to  the  family  or  add  to  the 
wealth  of  the  community,  and  does  not  in- 
clude dogs.  State  v.  Harriman,  76  Me.  662, 
664,  46  Am.  Rep.  428. 

"Domesticated  animals,"  within  the 
meaning  of  Pen.  Ck>de,  art  733.  which  pro- 
vides that  the  term  "personal  property"  shall 
include  all  domesticated  animals,  when  of 
some  specific  value,  includes  dogs,  and  there- 
fore a  dog  may  be  the  subject  of  theft,  under 
statutes  defining  theft  as  the  fraudulent  tak- 
ing of  corporeal  personal  property.  Hurley 
V.  State,  17  S.  W.  465,  457,  30  Tex.  App.  333, 
28  Am.  St  Rep.  916.  See,  also.  State  v.  Sum- 
ner, 2  Ind.  377,  878. 

The  word  "domestic,"  as  employed  in  a 
statute  for  the  incorporation  of  associations 
for  the  improvement  of  breeds  of  domestic 
animals,  means  "belonging  to  the  house,"  and 
hence  includes  a  dog.  People  t.  Campbell  (N. 
Y.)  4  Parker,  Cr.  B.  886,  883. 

Hog* 

See  "Beast- 


Horse  or 

Judicial  notice  will  be  taken  that  the 
term  "domestic  animal"  includes  a  mule,  and 
therefore  cruelly  beating  a  mule  is  within  the 
GTtatute  prohibiting  the  cruel  beating  of  any 
domestic  animal.  State  v.  Gtould,  26  W.  Va. 
258,  264. 

"Domestic  animals,"  as  used  in  a  statute 
authorizing  payment  of  damages  for  injuries 
to  domestic  animals,  includes  horses.  Os- 
bom  V.  Selectmen  of  Lenox.  84  Mass.  (2  AJ- 
len)  207,  200. 
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OOME8TI0  BiraiHESS. 

See  '^Ordinary  Domestic  BustneoL* 

OOME8TI0  OOXMEBOBi 

^'Domestic  commerce"  Is  commerce  which 
\a  entirely  within  one  stata  LoulBTllle  A  N. 
B.  Ga  ▼.  Railroad  Commlaalon  of  Tenneaeee 
(U.  &)  19  Fed.  679,  701. 

DOME8TI0  OOBPOBATIOH. 

A  ''domestic  corporation"  Is  a  corpora- 
tion created  Ixy  or  under  the  laws  of  the 
state,  ar  located  In  the  state  and  created  by 
or  under  the  laws  of  the  United  States,  or  by 
or  pursuant  to  the  laws  In  force  In  the  colony 
of  New  York  before  the  19th  day  of  April  In 
the  year  1776.  Code  Civ.  Proa  N.  Y.  1899,  S 
3343,  subd.  la  Bee,  also,  Plimpton  ▼.  Bige- 
low  (N.  Y.)  12  Abb.  N.  0.  202,  221;  First  Nat 
Bank  v.  Doylng  (N.  Y.)  13  Daly.  609,  610;  In 
re  Cushlng's  Estate,  40  Misc.  Rep.  606, 607,  82 
N.  Y.  Supp.  796,  796;  Farmers'  A  Mechanics' 
Nat.  Bank  ▼.  Rogers  (N.  Y.)  1  N.  Y.  Supp.  767, 
76& 

The  term  "domestic  corporation"  In- 
cludes not  only  corporations  originally  or- 
ganized under  the  laws  of  the  state,  but  also 
a  corporation  formed  by  the  consolidation  of 
a  domestic  and  foreign  coriwratlon.  In  re 
St  Paul  &  N.  P.  Ry.  Co.,  80  N.  W.  432,  433, 
36  Minn.  86. 

In  the  chapter  relating  to  Insurance,  "do- 
mestic" designates  those  companies  Incor- 
porated or  formed  In  the  conmionwealth. 
Rev*.  Laws  Mass.  1902,  p.  1120,  a  118,  |  1. 
See,  also,  Ky.  St  1903,  |  761;  Civ.  Code  Ala. 
1896,  I  2676;  Shannon's  Code  Tenn.  1896,  | 
3274;  Rev.  St  Me.  1883,  p.  469,  c.  49,  9  86. 

The  word  "domestic,''  as  used  In  the  title 
relating  to  Insurance,  telegraph,  telephone, 
electric  light,  express  companies,  religious  so- 
detles,  and  limited  partnerships,  when  ap- 
plied to  a  corporation,  company,  or  copartner- 
ship, shall  mean  organized  under  the  laws  of 
this  state,  and  the  word  "foreign,"  when  so 
applied,  shall  mean  not  organized  under  the 
laws  of  this  state.     V.  S.  1894,  4104. 

Munieipal  oorporatlon. 

The  municipal  corporations  of  this  state 
are  not  "domestic  corporations"  thereof,  with- 
in the  meaning  of  that  term  as  used  In  sec- 
tion 1778  of  the  Code  of  ClTll  Procedure,  pro- 
viding that  "In  an  action  against  a  foreign  or 
domestic  corporation  to  recover  damages  for 
the  non-payment  of  a  promissory  note,  or 
other  evidence  of  debt,  for  the  absolute  pay- 
ment of  money  upon  demand,  or  at  a  particu- 
lar time,  •  •  •  unless  the  defendant 
serves  with  a  copy  of  his  answer  or  demurrer, 
a  copy  of  an  order  of  a  judge  directing  that 
the  Issues  presented  by  the  pleadings  be  tried, 
ths  plaintiff  may  take  Judgment  as  in  case  of 


default"    Moran  t.  Long  Island  dtf  (M.  T.) 
88  Hun,  122,  128. 

DOME8TI0  OOXTBtB. 

The  term  "domestic  courts,"  within  the 
meaning  of  statutes  In  reference  to  the  proof 
by  attested  copy  of  domestic  judgments.  In- 
cludes the  judgments  of  the  federal  or  dis- 
trict courts  within  the  state.  "So  far  as 
these  courts  derive  their  existence  and  juris- 
diction from  the  Constitution  and  laws  of  the 
United  States,  they  may  be  considered  'for- 
eign' in  a  limited  sense;  but  In  the  exercise 
of  their  jurisdiction  in  the  administration  of 
justice,  they  may  properly  be  considered  as 
'domestic'  courts."  Dickinson  t.  Chesapeake 
&  O.  R.  Co,  7  W.  Va.  390,  417. 

DOME8TIO  DISTHXED  SPIBITflU 

"Domestic  distilled  spirits,"  as  used  In  a 
statute  relating  to  the  Inspection  of  liquors, 
meant  those  manufactured  within  the  state. 
Commonwealth  v.  Qlltlnan,  64  Pa.  (14  P.  F. 
Smith)  100,  103. 

DOME8TI0  FIXT1TBE8. 

"Domestic  fixtures"  are  all  such  articles 
as  a  tenant  attaches  to  a  dwelling  house  In 
order  to  render  his  occupation  more  comfort- 
able or  convenient,  and  may  be  separated 
from  It  without  doing  substantial  Injury,  such 
as  furnaces,  stoves,  cupboards,  and  shelves, 
bells,  bell  pulls,  gas  fixtures,  etc.;  or  things 
merely  ornamental,  as  painted  wainscots, 
pier  and  chimney  glasses,  although  attached 
to  the  walls  with  screws,  marble  chlnmey 
pieces,  grates,  beds  nailed  to  the  walls,  win- 
dow blinds  and  curtains.  All  these  articles, 
whether  useful  or  ornamental,  are  In  a  man- 
ner necessary  to  the  tenant's  domestic  com- 
fort; and,  being  easily  severed  from  the 
house,  are  capable  of  being  equally  useful  to 
him  in  any  other  house  he  may  occupy,  and 
therefore  he  may  remove  them.  But  things 
which  he  attaches  In  a  more  permanent  man- 
ner. In  order  to  complete  It,  such  as  hearth- 
stones, doors  and  windows,  closets,  presses, 
locks  and  keys,  he  cannot  take  away,  because 
such  things  are  peculiarly  adapted  to  the 
house  In  which  they  are  fixed,  and.  If  taken 
away,  are  Injurious  to  the  freehold.  All  sub- 
stantial additions  made  to  the  house  also  be- 
come a  part  of  the  freehold,  and  are  immova- 
ble, such  as  conservatories,  greenhouses,  hot- 
houses, pig  sties,  stables,  wash  houses,  and 
other  outhouses.  Neither  can  the  tenant  re- 
move shrubbery  or  flowers  planted  by  him  In 
the  garden.  Wright  v.  Du  Blgnon,  40  S.  B. 
747,  760,  114  Oa.  766,  67  L.  R.  A.  669  (citing 
Taylor,  Landl.  A  Ten.). 

DOME8TI0  JtnDOMENT. 

The  judgment  of  a  Estate  court  will  be 
considered  by  the  federal  court  sitting  within 
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the  territorial  limits  of  the  state  In  wbich 
the  same  Is  rendered  as  a  ^'domestic  judg- 
ment" Owens  T.  Gotzian  (U.  S.)  18  Fed.  Ca& 
927,  92& 

A  judgment  of  the  Circuit  Court  of  the 
United  States  rendered  in  the  Southern  Dis- 
trict of  California  is  to  be  treated  as  a  "do- 
mestic judgment"  in  Connecticut,  and  stands, 
in  respect  to  its  proof,  and  also  to  its  essential 
nature,  in  any  court  of  Connecticut,  as  If  it 
had  been  rendered  by  another  court  of  this 
state.  Barber  y.  International  Co.,  61  AtL 
857,  858,  74  Conn.  652,  92  Am.  St  Rep.  246. 

DOMESTIO  ICANUFAOTURES. 

"Domestic  manufactures,"  as  used  by  a 
state  in  its  legislative  acts,  means,  as  a  gen- 
eral thing,  those  within  its  Jurisdiction,  that 
being  the  first  sense  of  the  expression.  Com- 
monwealth Y.  Giltinan,  64  Pa.  (14  P.  F. 
Smith)  100,  103. 

DOMESTIO  MESSAGXL 

Where  the  initial  and  terminal  points 
are  both  in  the  same  state,  and  the  telegram 
is  transmitted  over  the  wires  of  the  same 
company,  and  concerns  only  citizens  of  that 
state,  the  message  is  a  ''domestic"  message, 
and  its  character  in  that  respect  is  not  alter- 
ed by  the  circumstance  that  the  line  passes  in 
part  over  territory  of  another  state,  nor  is  it 
affected  by  the  fact  that  the  company  has  es- 
tablished a  railroad  office  in  such  other  state. 
Western  Union  Tel.  Co.  v.  Reynolds,  41  8.  B. 
856,  857,  100  Va.  459,  93  Am.  St  Rep.  971. 

DOMESTIO  NAVIGATION. 

Ships  are  engaged  in  "foreign  navigation" 
when  passing  to  or  from  a  foreign  country, 
and  in  "domestic  navigation"  when  passing 
from  place  to  place  within  the  United  States. 
Rev.  St  Okl.  1903,  S  4166;  Rev.  Codes  N.  D. 
1899,  S  8470;  Civ.  Code  S.  D.  1903,  i  887. 

DOMESTIO  PURPOSES. 

"Domestic  purposes,"  as  used  in  an  ordi- 
nance fixing  water  rates  for  domestic  pur- 
poses^ include  all  uses  of  water  which  con- 
tribute to  the  health,  comfort,  and  conven- 
ience of  the  family  in  the  enjoyment  of  their 
dwelling  as  a  home.  Crosby  v.  City  Council 
of  Montgomery,  18  South.  723,  726,  108  Ala. 
498. 

The  phrase  "domestic  purposes,"  as  con- 
tained in  the  chapter  relating  to  water  rights 
and  irrigation,  shall  be  construed  to  include 
water  for  the  household,  and  a  sufficient 
amount  for  the  use  of  domestic  animals  kept 
with  and  for  the  use  of  the  household.  Civ. 
Code  Idaho  1901,  |  2591. 

The  term  "domestic  purposes,"  as  used  in 
section  43,  art  2,  c.  939,  Comp.  St  1901,  has 


reference  to  the  use  of  water  for  domestic 
purposes,  permitted  to  the  riparian  proprie- 
tor by  common  law,  which  ordinarily  involves 
but  little  interference  with  the  water  of  a 
stream,  or  its  flow,  and  does  not  contemplate 
diversion  of  large  quantities  of  water  in 
canals  or  pipe  lines.  Crawford  v.  Hathaway 
County  (Neb.)  93  N.  W.  781,  797,  60  L.  R.  A. 


DOMESTIO  RATES. 

The  words  "domestic  rates,**  appearing 
in  the  provision  of  a  contract  between  a  wa- 
terworks company  and  the  dty,  are  used  to 
signiCy  rates  allowed  to  be  charged  where 
water  is  furnished  for  domestic  purposes. 
Birmingham  Waterworks  Co.  t.  Trusa,  83 
South.  667,  186  Ala.  63a 

DOMESTIO  REMEDY. 

Quinine  is  not  a  "domestic  remedy" 
within  an  act  regulating  the  practice  of 
pharmaoy,  and  providing  that  it  should  not 
interfere  with  the  sale  of  the  usual  domestic 
remedies  by  retail  dealers.  Cook  t.  People^ 
17  N.  B.  849,  126  111.  27& 

DOMESTIO  SERVANTS-DOMESTIOS. 

"Domestics"  are  menial  servants.  Bx 
parte  Meason  (Pa.)  6  Bin.  167,  182. 

A  person  hired  for  an  hour  to  carry  wood 
from  the  street  to  the  back  yard,  and  passing 
through  a  house  in  such  labor,  is  not  a  "do- 
mestic servant"  so  as  to  be  relieved  on  that 
account  from  the  increased  penalty  Imposed 
on  stealing  from  a  house.  Williams  v.  State, 
41  Tex.  649,  650. 

The  term  "domestic  servant"  as  used  in 
that  provision  of  the  Code  which  enacts  that 
an  entry  into  a  house  for  the  purpose  of  com- 
mitting a  theft,  unless  the  same  is  effected  by 
actual  breaking,  is  not  burglary  when  the 
same  is  done  by  a  domestic  servant  or  other 
inhabitant  of  the  house,  means  a  servant  who 
lives  in  the  house,  and  does  not  extend  to  a 
servant  whose  employment  is  out  of  doors 
and  not  in  the  house,  or  to  a  lodger  or  visitor. 
Wakefield  v.  State,  41  Tex.  666,  658. 

The  words  "domestic  servant"  in  Act 
Cong.  Feb.  26,  1885,  c.  164,  23  Stat  332,  and 
the  amendments  thereto  of  February  23,  1887, 
c.  220,  24  Stat  415  [U.  S.  Comp.  St  1901,  p. 
1290],  prohibiting  the  immigration  of  aliens, 
under  contract  of  labor,  into  this  country, 
save  domestic  servants,  do  not  include  one 
whose  labor  will  be  devoted  in  part  to  the 
production  of  merchandise  which  competes 
with  the  products  of  others  whose  entire  at- 
tention is  given  to  manufacturing  such  prod- 
ucts, as  where  part  of  the  labor  of  the  serv- 
ant would  be  in  the  fitting  of  surplus  dairy 
products  for  the  market  In  re  Oummlngs 
(U.  S.)  32  Fed.  75,  76, 
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The  phrase  "personal  or  domestic  senr- 
ant,"  as  used  In  Act  Oong.  Feb.  26»  1885,  c. 
lU,  23  Stat  882  [U.  S.  Oomp.  St  1901,  p. 
1290],  prohibiting  the  Immigration  of  aliens 
under  contract  for  labor,  and  providing  that 
the  provisions  of  the  act  shall  not  apply  to 
persons  employed  strictly  as  personal  or  do- 
mestic servants,  embraces  an  under  coach- 
man, whose  duties  are  partly  to  assist  In 
keeping  stables,  horses,  and  carriages  In  good 
order,  but  principally  to  drive  the  horses 
when  hlB  employer  or  any  of  his  family  go 
out  In  carriages,  or  to  accompany  the  young- 
er members  of  the  family  when  they  go  out 
on  horseback,  and  who  boards  with  his  em- 
ployer's coachman,  and  who  sleeps  In  a  room 
over  the  coachhouse.  In  re  Howard  (U.  S.) 
68  Fed.  263,  264. 

Boarder. 

"Domestics,"  as  defined  by  Bouvler  in 
his  Law  Dictionary,  are  those  who  reside  in 
the  house  with  the  master  they  serve.  The 
term  does  not  extend  to  workmen  and  labor- 
ers employed  out  of  doors.  By  Webster  a 
"domestic"  is  "a  servant  or  hired  laborer  re- 
siding with  the  family,"  and  hence  a  board- 
er in  a  boarding  house  is  not  a  domestic. 
UUman  v.  State,  1  Tex.  App.  220,  221,  28  Am. 
Bep.  405. 

Bvtolier. 

Within  the  meaning  of  the  Texas  statute 
which  makes  the  act  of  taking  property  from 
his  employer  by  a  domestic  servant  a  less 
offense  than  the  same  taking  by  another,  a 
"domestic  servant"  is  one  who  is  employed 
as  a  house  servant  or  outdoor  worker,  and 
who  has  general  access  to  the  premises.  A 
butcher  who  was  hired  for  one  day  to  butch- 
er and  cut  up  beef  is  not  a  "domestic  serv- 
ant" within  the  meaning  of  the  statute  above 
referred  to.  Blchardson  t.  State,  48  Tex. 
456,  457. 

Farm  liaad* 

A  "domestic  servant"  means  a  servant 
who  resides  in  the  house  with  the  master  he 
serves,  but  does  not  include  a  servant  whose 
employment  is  outside,  and  not  in  the  house. 
Thus,  a  farm  hand  who  sleeps  and  eats  out- 
side of  the  master's  house,  though  he  per- 
forms chores  inside  the  house  when  directed, 
Is  not  a  "domestic  servant"  within  the  legal 
meaning  of  the  term.  Waterhouse  v.  State, 
2  S.  W.  889,  21  Tex.  App.  663. 

Gardener. 

In  a  will  directing  testator's  executor  to 
pay  each  of  his  domestic  servants  who  should 
be  with  him  or  in  his  service  at  the  time  of 
his  decease  such  sums  of  money  as  should 
be  equivalent  to  two  years  of  the  annual 
amount  of  their  respective  wages,  "domestic 
servant"  cannot  be  construed  to  include  a 
servant  who  has  charge  of  the  garden  at  the 


mansion,  but  who  lives  in  a  cottage  In  the 
garden,  and  has  an  annual  sum  from  his  em- 
ployer in  addition  to  his  yearly  wages. 
Vaughan  t.  Booth*  18  Eng.  Law  ic  Bq.  851, 
354. 

Hotel  servant* 

Though  servants  or  "domestics"  have 
been  declared  to  be  those  who  receive  wages 
and  stay  in  the  house  of  a  person  paying  and 
employing  them,  such  as  valets,  footmen, 
cooks,  etc.,  the  term  would  not  Include  per- 
sons in  such  line  of  employment  in  a  public 
hotel  or  tavern.  Cook  y.  Dodge,  6  La.  Ann. 
276,  277. 

I<aborer  distinguished* 

See  "Laborer.'* 

DOM£STIO  SHIP. 

A  ship  in  a  port  of  the  state  to  which  it 
belongs  is  called  a  "domestic  ship."  Civ. 
Code  Cal.  1908,  §  963;  Rev.  St  Okl.  1903,  § 
4167;  Rev.  Codes  N.  D.  1899,  i  8471;  Civ. 
Code  S.  D.  1908,  |  888. 

DOMESTIC  USE. 

The  expression  "domestic  use,"  as  used 
in  18  &  19  Vict.  c.  29,  requiring  a  water 
company  to  furnish  to  occupiers  of  houses 
who  should  demand  it  a  supply  of  water  for 
domestic  use,  would  include  the  use  of  water 
for  a  horse,  and  for  washing  a  carriage  of 
an  occupier,  who  was  assessed  on  his  house 
and  premises,  including  a  coach  house,  sta- 
ble, and  yard.  Busby  v.  Chesterfield  Wa- 
terworks ft  Gaslight  Co.,  El.,  Bl.  A  El.  176, 
182. 

"Domestic  uses,"  as  used  in  Const  art. 
16,  I  6,  giving  a  preference  to  those  using 
water  for  domestic  uses,  means  such  uses  as 
the  riparian  owner  has  at  common  law  to 
take  water  for  himself,  his  family,  or  his 
stock,  and  the  like,  but  does  not  authorize 
a  ditch  company  to  divert  water  ftom  a 
public  stream  for  domestic  purposes  by 
means  of  a  large  canal,  in  yiolatlon  of  prior 
vested  rights  of  others  to  the  water  for  other 
purposes.  Montrose  Canal  Co.  v.  Loutsen- 
hlzer  Ditch  Oa,  48  Pac.  632,  584,  23  Colo. 
233. 

DOMESTIC  WINE. 

The  term  "domestic  wine**  shall  mean 
wine  made  from  berries,  grapes,  and  other 
fruits  grown  in  the  state.  Pol.  Code  Ga. 
1895,  I  1623;  Pen.  Code  Ga.  1895^  i  449. 

DOMESTIOATED  AmMAUL 

See  "Domestic  Animi^.* 
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DOMICILL 

See  "Commercial  Domicile^;  ''Da  Facto 
Domicile";  "Elected  Domicile'*;  "Nat- 
ural Domicile." 

"Domicile"  is  tbat  place  where  a  person 
lias  fixed  his  habitation,  without  any  present 
intention  of  removing  therefrom.  Two  things 
must  concur  to  constitute  a  domicile:  First, 
residence;  second,  the  intention  of  making 
the  place  of  residence  the  home  of  the  party. 
There  must  be  both  the  fact  and  intent  Ap- 
peal of  Carey,  76  Pa.  (25  P.  F.  Smith)  201, 
205;  Fry's  Election  Case,  71  Pa.  (21  P.  F. 
Smith)  302,  309,  10  Am.  Hep.  698;  Neffs  Les- 
see y.  Neff  (Pa.)  1  Bin.  350,  351;  Hayes  v. 
Hayes,  74  111.  812,  316;  Bangs  t.  Inhabitants 
of  Brewster,  111  Mass.  382.  385;  Putnam  v. 
Johnson,  10  Mass.  488,  501;  Whitney  v.  In- 
habitants of  Sherbom,  94  Mass.  (12  Allen) 
111,  114;  Hairston  v.  Hairston,  27  Miss.  (5 
Cushm.)  704,  717,  61  Am.  Dec.  500;  City  of 
Hartford  v.  Champion,  20  Ala.  471,  473.  58 
Conn.  268;  Long  y.  Ryan  QLa^  30  Grat.  718. 
719;  Dean  v.  Cannon,  16  sTb.  444,  446,  37 
W.  Va.  123;  Cadwalader  v.  Howell,  18  N.  J. 
Law  (3  Har.)  138,  144;  In  re  High  (Mich.)  2 
Doug.  515.  523;  Hegeman  v.  Fox  (N.  Y.)  31 
Barb.  475,  476;  In  re  Thompson  (N.  Y.)  1 
Wend.  43,  45;  In  re  Robert's  Will  (N.  Y.)  8 
Paige,  519,  524;  Brown  v.  Asbbough  (N.  Y.) 
40  How.  Prac.  260,  263;  In  re  Zerega's  Will, 
20  N.  Y.  Supp.  417,  418;  Cincinnati,  H.  &  D. 
R.  Co.  V.  Ives,  3  N.  Y.  Supp.  895;  Weitkamp 
V.  Loehr  (N.  Y.)  11  Civ.  Proc.  R.  36,  40;  Craw- 
ford  V.  Wilson  (N.  Y.)  4  Barb.  504,  519;  State 
V.  Moore,  14  N.  H.  451,  454;  Hart  v.  Lindsey, 
.  17  N.  H.  235,  244,  43  Am.  Dec.  597;  Over- 
seers of  Parker  City  v.  Overseers  of  Du  Bois 
Borough  (Pa.)  9  Atl.  457.  460;  Hardy  v.  De 
licon,  6  Tex.  211,  235;  Mclntyre  ▼.  Chappell, 
4  Tex.  187,  197;  Ex  parte  Blumer,  27  Tex. 
734,  738;  Merrill's  Heirs  v.  Morrissett,  76 
Ala.  433,  437;  Fullham  y.  Howe,  20  Atl.  101, 
103,  62  Vt  386;  Sanders  v.  Getchell,  76  Me. 
165,  49  Am.  Rep.  606;  Inhabitants  of  Wayne 
V.  Inhabitants  of  Greene,  21  Me.  (8  Shep.) 
357,  361;  Thomas  v.  Warner,  34  Atl.  830,  831, 
83  Md.  14;  Dormltzer  v.  German  Sayings  & 
Loan  Soc,  62  P'ac.  862,  882,  23  Wash.  132; 
In  re  Williams  (U.  S.)  99  Fed.  544,  545; 
Chambers  v.  Prince  (TJ.  S.)  75  Fed.  176,  177; 
White  V.  Brown  (TJ.  S.)  29  Fed.  Cas.  982,  992; 
.lones  V.  Alsbrook.  20  S.  B.  170,  171,  115  N. 
C.  46;  Town  of  Albion  v.  Village  of  Maple 
I.ake,  74  N.  W.  282,  283,  71  Minn.  503;  Mun- 
ro  V.  Munro.  7  Clark  &  F.  842,  877  (quoted  In 
White  V.  Tennant,  31  W.  Va.  790,  792,  8  S. 
B.  5^6,  597,  13  Am.  St  Rep.  896).  It  is  one's 
permanent,  not  pretended,  home.  It  must  be 
actual,  not  intended.  It  must  be  bona  fide; 
not  a  residence  taken  merely  for  the  purpose 
of  obtaining  a  divorce,  and  to  be  given  up 
afterwards.  Commonwealth  v.  Ainsworth, 
20  Pa.  Co.  Ct  R.  123, 125;  State  y.  Casinova's 
Adm'rs,  1  Tex.  401,  407;  Ayer  t.  Weeks,  18 


Atl.  1106,  1100,  66  N.  H.  248,  6  L.  R.  A.  716, 
23  Am.  St  Rep.  87.  '^Domicile"  has  also  been 
defined  as:  "A  residence  at  a  particular 
place,  accompanied  with  posltiye  presump- 
tiye  proof  of  continuing  there  for  an  unlimit- 
ed time."  Desebats  v.  Berquier  (Pa.)  1  Bin. 
336;  State  ex  rel.  Beckett  y.  Collector  of 
Bordentown,  32  N.  J.  Law  (3  Vroom)  192, 
194;  State  y.  Smith,  64  Mo.  App.  813,  319.  A 
place  where  a  person  has  his  home  op  princi- 
pal home,  or  where  he  has  his  family  and 
principal  place  of  business;  that  residence 
from  which  there  is  no  present  intention  of 
moving,  or  to  which  there  is  an  intention  to 
return.  In  re  Zerega's  Will,  20  N.  Y.  Supp. 
417,  418  (quoting  Cent  Diet).  The  place 
where  a  person  lives  and  has  his  home. 
Mitchell  V.  United  States,  88  U.  S.  (21  Wall.) 
850.  352,  22  L.  Bd.  584;  Fry's  Election  Case, 
71  Pa.  (21  P.  F.  Smith)  302,  306,  10  Am.  Rep. 
698;  Anderson  y.  Anderson's  Estate,  42  Vt 
350, 352;  Borland  y.  City  of  Boston,  132  Mass. 
89,  95,  42  Am.  Rep.  424;  Inhabitants  of  Ab- 
ington  v.  Inhabitants  of  North  Bridgewater, 
40  Mass.  (28  Pick.)  170,  176;  Harvard  Col- 
lege V.  Gore,  22  Mass.  (6  Pick.)  370,  372;  Hart 
y.  Lindsey,  17  N.  H.  235,  244,  43  Am.  Dec. 
697.  The  place  where  a  man  carries  on  his 
established  business  or  professional  occupa- 
tion, and  has  a  home  and  permanent  resi- 
dence. Pearce  y.  State,  83  Tenn.  (1  Sneed) 
63,  66,  60  Am.  Dec.  135.  The  place  where 
one  permanently  resides.  Tiller  v.  Aber- 
nathy,  37  Mo.  196.  The  place  where  a  man  ef»- 
tablishes  his  abode,  makes  the  seat  of  his 
property,  and  exercises  his  dyil  and  political 
rights.  Chase  v.  Miller,  41  Pa.  (6  Wright) 
403,  420.  The  place  where  one  has  estab- 
lished and  resides  with  his  wife,  children, 
and  family,  and  the  greater  part  of  his  moy- 
able  property.  HoUiman's  Heirs  y.  Peebles, 
1  Tex.  673,  687.  The  actual  or  constructive 
presence  of  a  person  in  a  given  place,  coupled 
with  the  intention  to  remain  there  perma- 
nently. Yale  V.  West  Middle  School  Dlst, 
22  Atl.  295,  296,  59  Conn.  489,  13  L.  R.  A.  161; 
In  re  Town  of  Hector,  24  N.  Y.  Supp.  475, 
481.  "Where  one  has  his  true,  fixed,  perma- 
nent home  and  principal  establishment,  and 
to  which,  whenever  he  is  absent,  he  has  the 
intention  of  returning."  In  re  Dlmock,  32 
N.  Y.  Supp.  927,  929,  11  Misc.  Rep.  610  (quot- 
ing Story,  Confl.  Law  CEd.  1846]  c.  3,  p.  81); 
Hart  V.  Lindsey,  17  N.  H.  235,  244,  43  Am. 
Dec.  597;  Oilman  y.  Oilman,  52  Me.  165.  174, 
83  Am.  Dec.  502;  State  t.  De  Cassino'a 
Adm'rs,  1  Tex.  101, 107. 

The  civil  law  defines  "domicile"  to  be  the 
place  where  the  domestic  hearth  has  been 
established,  from  which  the  resident  does 
not  depart  except  for  a  temporary  purpose 
and  animo  revertendl.  Morgan  T.  Nunea,  64 
Miss.  308,  810. 

A  man's  ^'domicile"  Is  his  house,  where 
he  establishes  his  household,  and  surrounds 
himself  with  the  apparatus  and  comforts  of 
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life.    Sanderson  ▼.  Balston,  20  La.  Ann.  312, 
314. 

A  person's  home  is  that  place  or  country 
in  which  he  in  fact  resides  with  the  inten- 
tion of  residence,  or  in  which,  having  so  re- 
sided, he  continues  actually  to  reside,  though 
no  longer  retaining  the  intention  of  residence, 
or  with  regard  to  which,  haying  so  resided 
there,  he  retains  the  intention  of  residence, 
though  he  in  fact  no  longer  resides  there. 
Dicey,  Dom.  p.  44.  Thus  a  resident  of  New 
York  had  his  domicile  there  though  he  had 
spent  a  large  portion  of  his  life  in  Europe 
and  died  there,  he  always  declaring  himself 
a  citizen  of  New  York.  Cruger  v.  Phelps, 
47  N.  Y.  Supp.  61.  68,  21  Misc.  Rep.  252. 

The  ''domicile'*  or  residence  of  a  person 
of  full  age,  and  laboring  under  no  disability, 
is  the  place  or  county  where  the  family  of 
such  person  shall  permanently  reside.  Dan- 
iel T.  Sullivan,  46  Ga.  277.  278. 

The  "domicile"  of  a  man  is  not  merely 
the  place  in  which  he  lives,  but  the  place  in 
which  he  is  required  to  perform  the  obliga- 
tions due  him  from  the  government  in  which 
he  lives  and  from  which  he  receives  protect 
tion.  Town  of  North  Yarmouth  v.  Town  of 
West  Gardiner,  58  Me.  207,  211,  4  Am.  Bep. 
279. 

The  "domicile"  of  a  married  man  is  the 
place  of  his  family's  habitual  dwelling,  al- 
though he  may  be  conducting  business  else- 
where. It  is  not  to  be  denied  that  domicile 
may  exist  independent  of.  "habitation."  us- 
ing that  term  as  denoting  actually  abiding 
within  a  place;  but  contemplated  habitation 
or  rehabitation  is  also  an  element  in  the  le- 
gal idea  of  "domicile"  when  actual  habita- 
tion does  not  exist  The  dwelling  in  one 
place,  which  is  thus  consistent  with  con- 
tinued domicile  in  another,  is,  under  certain 
circumstances,  equal  to  commercial  domicile, 
the  residence  "negotiorum  ratlone"  of  the 
civO  law.  Chaine  v.  Wilson  (N.  X.)  16  How. 
Prac.  552.  558. 

A  man  may  acquire  a  "domicile"  If  he 
be  personally  present  in  a  place  and  elect 
that  as  his  home,  even  if  he  never  design  to 
remain  there  always,  but  design  at  the  end 
of  some  short  time  to  remove  and  acquire 
another.  In  the  case  of  Sanders  v.  Getchell, 
76  Me.  158,  49  Am.  Rep.  606,  it  was  held 
that  bodily  residence  in  a  place,  coupled 
with  an  intention  to  make  such  a  i>lace  a 
home,  would  establish  a  "domicile"  or  resi- 
dence. Brittenham  v.  Bobinson,  48  N.  B. 
616.  617,  18  Ind.  App.  502. 

A  person's  "domicile"  depends  on  the 
place  where  he  actually  resides,  not  on  the 
place  where  his  moral  or  legal  duties  call 
him  to  reside.  Scranton  Poor  District  v.  Di- 
rectors of  Poor  of  Danville  and  Mahoning, 
106  Pa.  446,  451  (citing  Inhabitonts  of  Hallo- 


well  V.  Inhabitants  of  Saco,  5  Me.  [5  Greenl.] 
144). 

A  man  may  have  a  "domicile"  In  a  coun- 
try to  which  he  is  an  alien,  and  where  he  has 
no  political  relations,  and  of  which  he. is  not 
an  inhabitant.  Harvard  College  v.  Gore, 
22  Mass.  (5  Pick.)  870.  372. 

Though  a  merchant  having  a  fixed  resi- 
dence and  carrying  on  business  at  the  place 
of  his  birth  acquires  a  foreign  commercial 
character  by  occasional  visits  to  a  foreign 
country,  he  acquires  no  "domicile"  therein. 
The  Nereide,  13  U.  S.  (9  Oranch)  888»  8  K 
Bd.  769. 

One  who  is  residing  in  a  place  with  the 
pxurpose  of  remaining  there  for  an  Indefinite 
period  of  time,  and  without  returning  and 
keeping  up  any  animus  revertendi,  or  inten- 
tion to  return,  to  the  former  home  which  he 
has  abandoned,  will  have  his  "domicile"  in 
the  place  of  his  actual  residence.  Where 
the  question  is  one  of  national  domicile,  this 
statement  may  not  be  correct,  for  such  a 
condition  of  facts  might  not  manifest  an  in- 
tention of  expatriation.  Inhabitants  of  Wil- 
braham  v.  Inhabitants  of  Ludlow,  99  Mass. 
587,  592  (citing  Sleeper  v.  Paige.  81  Mass. 
[15  Gray]  349;  Whitney  v.  Inhabitants  of 
Sherbom,  94  Mass.  [12  Allen]  111). 

"Domicile"  is  acquired  by  residence  and 
the  animus  manendi — the  intent  to  remain— 
and  does  not  involve  the  Idea  that  a  change 
of  domicile  may  not  thereafter  be  made;  but 
this  in  no  wise  affects  the  pre-existing  legal 
status  of  the  individual  as  to  his  domicile 
while  it  continues.  Newton  v.  Mahoning 
County  Gom'rs,  100  U.  S.  548,  562.  25  L.  Ed. 
710. 

While  no  exact  and  full  definition  to  cov- 
er all  cases  can  be  given  of  the  word  "domi- 
cile," it  was  said  in  Lyman  v.  Piske,  34  Mass. 
(17  Pick.)  231,  234,  28  Am.  Dec.  293.  that: 
"In  general  terms,  one  may  be  designated  as 
an  ^inhabitant'  of  that  place  which  consti- 
tutes the  principal  seat  of  his  residence,  of 
his  business,  pursuits,  connections,  attach- 
ments, political  and  municipal  relations.  It 
is  manifest;  therefore,  that  it  embraces  the 
fact  of  residence  at  a  place  with  the  intent 
to  regard  it  and  make  it  his  home."  Phil* 
lips  V.  City  of  Boston,  67  N.  E.  250.  251,  183 
Mass.  314.  See,  also,  Thomdike  v.  City  of 
Boston,  42  Mass.  (1  Mete.)  242,  245^  where 
it  was  said  that  "no  exact  definition  can  be 
given  of  'domicile';  it  depends  upon  no  one 
fact  or  combination  of  circumstances,  but 
from  the  whole  taken  together,  which  must 
be  determined  in  each  particular  case.  It 
is  a  maxim  that  every  man  muBt  have  a 
domicile  somewhere,  and  also  that  he  can 
have  but  one.  It  follows  that  hla  existing 
domicile  continues  until  he  acqulrts  another, 
and,  vice  versa,  by  acquiring  a  new  domicile 
he  relinquishes  his  former  one.    Very  slight 
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circumstances  must  often  decide  the  ques- 
tion. It  depends  upon  tlie  preponderance  of 
the  evidence  In  favor  of  two  or  more  places, 
and  It  may  often  occur  that  the  evidence  of 
facts  tending  to  establish  the  domicile  In  one 
place  would  be  entirely  conclusive  were  It 
not  for  the  existence  of  facts  and  circum- 
stances of  a  still  more  conclusive  and  de- 
cisive character  which  fixes  it  beyond  ques- 
tion in  another.  So,  on  the  contrary,  very 
slight  circumstances  may  fix  one's  domicile. 
If  not  controlled  by  more  conclusive  facts 
fixing  it  in  another  place." 

"The  word  'domicile,*  In  the  French  law, 
according  to  Mr.  Duponzeau,  the  learned 
translator  of  the  French  Commercial  Code, 
has  a  general  and  a  particular  technical 
meaning.  In  the  former  sense  it  means 
the  party's  usual  place  of  residence,  but  in 
the  language  of  legal  practice  It  signiiies  a 
specific  place  of  abode,  declared,  assumed,  or 
pointed  out  by  the  instrument  or  contract.*' 
Woodworth  v.  Bank  of  America  (N.  Y.)  10 
Johns.  391,  417,  10  Am.  Dec.  239. 

"The  term  'domicile'  seems  to  possess 
quite  as  much  elasticity  as  'residence,'  for 
though  there  can  be  but  one  principal  domi- 
cile for  cases  of  testacy  or  intestacy,  yet 
there  may  be  two  or  more  domiciles  for  dif- 
ferent purposes,  such  as  a  domicile  of  al- 
legiance, a  political,  matrimonial,  commercial, 
or  forensic  domicile."  Isham  t.  Gibbins 
(N.  y.)  1  Bradf .  Sur.  69,  83. 

Every  human  being  has  a  "fixed  domi- 
cile." Originally,  it  is  the  place  where  his 
parents  lived  at  the  time  of  his  birth,  which 
continues  until  he  has  acquired  another;  for 
although  there  are  supposed  exceptional 
cases,  as  gypsies,  vagrants,  or  those  wander- 
ing vagabonds  or  outcasts  who  do  not  know 
where  or  when  they  were  bom,  it  is  not  so 
in  fact,  for  the  place  of  birth,  when  known, 
is  the  "domicile."  In  re  Bye  (N.  Y.)  2  Daly, 
526,  52a 

Am  mMtetmA  by  absence. 

Change  of  domicile,  see  "Change.** 

^'Domicile"  is  the  place  where  one  per* 
manently  resides,  and  a  person's  "domicile" 
\b  the  place  in  which  he  last  resided  until 
he  forms  a  new  one  by  an  intention  to  re- 
side elsewhere.  The  mere  leaving  of  a  place 
with  the  intention  not  to  return  will  not  take 
from  that  place  its  character  of  "domicile" 
until  the  person  leaving  forms  the  intention 
of  residing  elsewhere  permanently.  Rocking- 
ham ▼.  Springfield,  9  Atl.  241,  243,  59  Yt  52L 

A  person  does  not  lose  his  domicile  In 
one  state  by  removing  to  another  to  reside 
temporarily,  and  with  the  intention  of  re- 
taming  to  his  former  residence  at  a  definite 
future  time.  The  place  where  a  person  lives 
is  to  be  taken  to  be  his  domicile,  unless  facts 
are  adduced  to  Mtablish  thm  contrarj.    Ool- 


Uns  T.  City  of  Ashland  (U.  S.)  112  Fed.  175, 
177. 

Actual  residence  is  not  indispensable 
to  retain  a  domicile  after  it  is  once  acquired, 
but  is  retained  by  the  mere  intention  not  to 
change  it  and  adopt  another.  Hayes  t. 
Hayes,  74  111.  812,  316;  Hart  v.  Lindsey,  17 
N.  H.  235,  244,  43  Am.  Dec.  597. 

Two  things  must  concur  to  establish 
"domicile" — the  fact  of  residence,  and  the 
intention  of  remaining.  These  two  must  ex- 
ist, or  must  have  existed,  in  combination. 
There  must  have  been  an  actual  residence. 
The  character  of  residence  is  of  no  import- 
ance, and,  if  domicile  has  once  existed,  mere 
temporary  absence  will  not  destroy  it,  how- 
ever long  continued.  Munro  v.  Munro,  7 
Clark  &  F.  842,  877  (quoted  in  White  v. 
Tennant,  31  W.  Va.  790-792,  8  S.  B.  596,  597. 
13  Am.  St  Rep.  896). 

There  can  never  be  In  the  eye  of  the  law 
more  than  one  domicile  of  citizenship,  and 
that  continues,  in  the  case  of  a  citizen,  until 
he  himself  renounces  it  absolutely  and  takes 
up  another  in  its  stead,  and  such  a  domicile 
Is  not  lost  by  absence  in  or  out  of  the  state. 
Warren  v.  Board  of  Registration,  40  N.  W. 
553,  72  Mich.  398,  2  L.  B.  A.  203. 

"Domicile,"  as  the  word  implies,  is  a 
man's  house,  his  home;  and  it  may  continue 
to  be  such  for  years  without  being  actually 
inhabited  by  him.  It  is  a  place  where  he 
may  reside  in  fact,  or  for  many  purposes 
may  be  deemed  to  reside.  A  person  may 
have  two  domiciles  at  once;  as,  for  example, 
if  a  foreigner  coming  to  this  country  should 
establish  two  houses,  one  In  New  York  and 
the  other  In  New  Orleans,  and  pass  one-half 
of  the  year  in  each,  he  would  for  most  pur- 
poses have  two  domiciles.  Holmes  v.  Oregon 
&  C.  Ry.  Co.  (U.  S.)  5  Fed.  523,  527. 

Oitiienthip  dlstlnsvisbecL 

See  "Citizenship." 

Dwellins  plaoo  distingiilsliedt 

See  "Dwelling  Place.'* 

Home    distingvislied. 

"Home"  and  "domicile"  may  and  gen- 
erally do  mean  the  same  thing,  but  a  home 
may  be  relinquished  and  abandoned  while 
the  domicile  of  the  party,  upon  which  many 
civil  rights  and  duties  depend,  may.  In  legal 
contemplation,  remain.  Thus  the  "home," 
within  the  meaning  of  a  statute  providing 
that  a  pauper  shall  be  deemed  to  have  a  set- 
tlement in  the  town  where  he  dwells  and 
has  bis  home,  may  be  lost  by  his  leaving 
the  town  where  he  has  his  home  without  in- 
tending to  return,  though  he  fails  to  estab- 
lish a  home  tn  any  other  place,  and  this  Is 
so  without  regard  whether  he  loses  his  "domi- 
cile" or  not     Inhabitants  of  Exeter  y.  In< 
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luLbltantB  of  Brighton,  15  Ma.  0  Shep.)  68, 
60.  See,  also,  King  v.  King,  56  S.  W.  534, 
639,  166  Ho.  406. 

Jndge  Grier.  In  White  t.  Brown  (U.  S.) 
20  Fed.  Cas.  982,  says  it  may  be  correctly 
said  that  no  one  word  Is  more  nearly  syn- 
onymoufi  with  the  word  "domicile"  than  the 
word  "home."  In  ro  Zerega'i  Will,  20  N.  Y. 
8upp.  417.  418. 

"Home"  is  not  synonymous  with  "domi- 
cile,'* but  has  a  more  restricted  meaning. 
Inhabitants  of  JeflCoraon  v.  Inhabitants  of 
Washington,  19  Me.  (1  App.)  293;  Dean  y. 
Gammon,  16  8.  B.  444^  446,  37  W.  Ya.  123. 

Aa   lioitso,   preolnet,   ward*   ooui&ty,   or 
state. 

To  constitute  a  "residence,**  there  must 
be  an  actual  home  in  the  sense  of  having  no 
other  home,  whether  he  intends  to  reside 
there  permanently,  or  for  a  definite  or  in- 
definite length  of  time.  Residence,  therefore, 
is  a  question  depending  upon  fact  and  inten- 
tion, and,  if  so,  it  may  be  applicable  to  a 
particular  spot,  or  to  a  whole  country.  A 
person  who  wanders  from  country  to  coun- 
try, with  no  intention  of  remaining  fixedly 
anywhere,  acquires  no  new  residence.  On 
the  other  hand,  one  who  confines  his  wander- 
ings to  a  particular  country  or  locality,  but 
declines  to  fix  himself  upon  some  particular 
spot,  can  very  properly  be  said  to  be  a  "resi- 
dent" of  that  country  or  locality.  "Home," 
"domicile,**  or  "residence**  may  therefore  in- 
clude a  spot  or  a  wide  area.  Each  of  these 
words  may  be  applied  either  to  a  house,  a 
precinct,  a  ward,  a  county,  or  a  state.  Lang- 
hammer  T.  Munter,  31  AtL  800,  301,  80  Md. 
518,  27  li.  R.  A.  330. 

IiLhabitanoy. 

See  "Inhabitancy — ^Inhabitant** 

Xntentton  aa  soremias* 

"Domicile"  includes  residence  with  an 
intention  to  remain,  but  no  length  of  resi- 
dence without  intention  of  remaining  con- 
stitutes "domicile.*'  Andrews  v.  Mundy,  14 
S.  B.  414,  417,  86  W.  Ya.  22;  Munroe  v.  Wil- 
liams, 16  S.  B.  633,  685,  87  8.  O.  81,  19  L. 
R.  A.  665. 

It  has  been  said  that  orery  person  has 
In  law  a  "domicile,"  or  home,  and  that  the 
original  domicile  can  only  be  lost  by  the  ac- 
quisition of  another.  It  is  acquired  by  act 
and  intention.  The  intention  gives  character 
and  efPect  to  the  act  as  where  a  new  abode 
is  taken  up  with  the  intention  to  abandon 
the  old  one.  Morgan  v.  Munes,  54  Miss.  308, 
810. 

"The  'domicile*  is  the  habitation  fixed  in 
any  place  with  an  intention  of  always  stay- 
ing there,  while  simple  'residence*  is  much 
more  temporary  in  its  character.    No  length 


of  residence  without  the  intention  of  remain- 
ing constitutes  'domicile.*  *'  A  person's  domi- 
cile may  be  one  place,  while  his  residence  for 
the  time  being  may  be  another.  City  of  New 
York  V.  Genet  (N.  Y.)  4  Hnn,  487,  489;  Bart- 
lett  V.  City  of  New  York,  7  N.  Y.  Super.  Ct 
(5  Sandf.)  44,  47. 

The  true  basis  and  foundation  of  domi- 
cile is  the  intention,  the  quo  anlmo,  of  the 
residence  of  a  person.  The  apparent  or 
avowed  intention  of  constant  residence,  not 
the  manner  of  it  constitutes  a  "domicile.** 
Bradley  v.  Lowry  (S.  C.)  Speers,  Eq.  25; 
Hairston  v.  Hairston,  27  Miss.  (5  Cu&hm.) 
704,  711,  61  Am.  Dec.  500. 

The  "domicile**  of  a  man  is  his  home  or 
place  of  abode.  Where  a  person  lives  is 
prima  facie  his  domicile,  but  there  must  be 
an  intention  of  retaining  such  place  as  a 
domicile.  Mere  intention  alone  is  not  suf- 
ficient to  create  a  domicile.  Venable  v. 
Paulding,  19  Minn.  488,  493  (Oil.  422,  426). 

"The  right  of  domicile  is  acquired  by  a 
residence,  even  of  a  few  days,  if  it  appears 
that  the  intention  of  removing  to  the  place  of 
residence  was  to  make  a  permanent  settle- 
ment or  for  an  indefinite  time.**  The  Venus, 
12  U.  S.  (8  Cranch)  253,  279. 

The  term  "domicile**  has  been  defined  in 
different  language  by  courts  and  law-writ- 
ers. A  terse  definition  is  as  follows:  "  'Dom- 
icile' is  a  place  where  the  person  has  fixed  his 
habitation,  without  any  present  intention  of 
removing  therefrom.**  This  definition,  while 
it  has  met  with  the  approval  of  some  courts, 
is  in  our  judgment  too  narrow,  unless  the 
intention  to  remove  be  limited  to  the  time 
of  fixing  the  residence.  The  mere  fact  of  an 
intention  to  remove  from  the  place  where  one 
is  domiciled  cannot  we  think,  operate  against 
the  bona  fides  of  residence.  The  existence  of 
a  mere  purpose  to  go  elsewhere  to  live  is  not 
sufficient  to  defeat  the  legal  residence  in  the 
place  where  a  person  is  actually  domiciled. 
Graham  v.  Qraham,  81  N.  W.  44,  45,  9  N.  D. 
88. 

To  acquire  a  domicile,  there  must  be  a 
residence  In  a  place,  and  an  intention  to  make 
that  place  one's  home.  Vlles  v.  City  of  Wal- 
tham,  32  N.  B.  901,  902, 157  Mass.  542,  34  Am. 
St  Rep.  311. 

Domicile  is  a  question  of  intention,  and 
it  does  not  conclusively  follow  that  the  place 
where  a  person  votes,  and  where,  for  busi- 
ness reasons,  he  rents  a  house  in  which  he 
lives  for  16  months  prior  to  his  death,  is  his 
legal  domicile,  if  there  Is  sufficient  evidence 
to  show  that  he  never  intended  to  abandon 
;  bis  original  place  of  domicile.  In  re  Mint- 
zer's  Estate,  13  Pa.  Oo.  Ct  R.  465,  467. 

A  minor,  whose  parents  reside  at  the 
domicile  of  his  birth,  in  general  retains  that 
domicile.    If,  on  coming  of  age,  he  go  else- 
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where  to  reside,  without  an  Intention  of  re- 
moTlng  thence  to  another  fixed  place,  the 
place  to  which  he  thns  goes  becomes  bis 
domicile.  Hart  y.  Lindsey,  17  N.  H.  235,  244, 
43  Am.  Dec.  597. 

Beside  syaonymoits. 

"Residing  on  the  landa,"  as  nsed  In  the 
Indian  treaty  of  1819,  art  8,  granting  'to 
each  and  every  head  of  an  Indian  family  re- 
siding on  the  lands  that  which  now  or  may 
be  hereafter  surrendered  to  the  United  States, 
etc.,  should  be  construed  to  mean  a  residence 
of  a  permanent  and  not  of  a  temporary  na- 
ture for  a  special  purpose.  In  other  words, 
it  is  the  being  domiciled  on  the  ceded  lands, 
or  having  his  domicile  there.  Morgan  t. 
Fowler,  10  Tenn.  (2  Yerg.)  450,  455. 

Ordinarily  the  word  ''resides"  may  be 
construed  as  having  a  residence  in  a  place 
and  to  be  there  settled  as  a  home,  and  in  our 
laws  relating  to  taxation,  voting,  and  set- 
tlement of  paupers  it  has  the  same  meaning 
as  "domicile."  Phillips  v.  City  of  Boston, 
67  N.  B.  250,  251,  183  Mass.  314;  Houghton  v. 
Ault  (N.  Y.)  16  How.  Prac.  77,  85,  86. 

"Resides  at  his  home,"  as  used  in  a 
statement  that  where  the  family  is  broken 
up,  by  separation  or  the  death  of  some  of  the 
members,  the  right  of  homestead  continues 
in  the  former  head  of  the  family,  "provided 
that  he  still  resides  at  his  old  home,"  is  to 
be  taken  in  its  legal  and  not  literal  sense, 
not  requiring  an  actual  occupancy,  but  only 
such  occupancy  as  a  homesteader  may  suc- 
cessfully show  in  answer  to  a  charge  of 
homestead  abandonment  Thus,  although 
not  in  the  actual  occupancy,  yet  if  his  ab- 
sence therefrom  is  only  temporary,  for  busi- 
ness or  pleasure,  necessity  or  convenience,  it 
is  still  an  occupancy.  Euper  v.  Alklre,  37 
Ark.  283;  Flask  v.  Tindall,  39  Ark.  571; 
Marr  v.  Lewis,  31  Ark.  203,  25  Am.  Rep. 
553;  Brown  v.  Watson,  41  Ark.  309;  Gray  v. 
Patterson,  46  S.  W.  730,  731,  65  Ark.  373.  67 
Am.  St  Rep.  937. 

In  the  several  provincial  statutes  of 
1692,  1701,  and  1767,  in  reference  to  settle- 
ments for  the  purpose  of  the  poor  laws,  the 
terms  "coming  to  sojourn  or  dwell,"  "being 
an  inhabitant"  "residing  and  continuing 
one's  residence,"  and  "coming  to  reside  and 
dwell,"  are  frequently  and  variously  used, 
and  we  think  they  are  used  indiscriminately 
to  mean  the  same  thing,  namely,  to  desig- 
nate the  place  of  a  person's  domicile.  This  Is 
defined  in  Const,  c.  1,  9  1,  for  another  pur- 
pose, to  be  "the  place  where  one  dwelleth  or 
hath  his  home."  Inhabitants  of  Abington  v. 
Inhabitants  of  North  Bridgewater,  40  Mass. 
(23  Pick.)  170,  176.  ' 

"Resided,"  as  used  in  Priv.  St.,  uniting 
the  old  town  of  Woodridge  and  the  new  town 
of  Bethany,  and  providing  that  all  persons  be- 
longing to  the  old  town  and  those  absent 


therefrom  should  be  deemed  and  taken  to  be 
inhabitants  of  such  one  of  such  towns  as 
they  last  "resided"  in,  means  domicile  only, 
in  contradistinction  to  such  a  residence  as 
would  by  genera]  law  be  necessary  to  confer 
a  settlement  Town  of  Waterbury  t.  Town 
of  Bethany^  18  Conn.  424,  429. 

Besidenoe  dlstliiKiiislied* 

"  'Domicile,'  in  its  popular  sense,  means 
one's  fixed  and  settled  abode  or  actual  home, 
as  distinguished  from  'residence  for  a  tem- 
porary purpose,'  whether  it  be  for  health  or 
pleasure,  or  some  particular  business." 
Shaeffer  v.  GUbert,  20  Ati.  434,  435,  73  Md. 
66;  Town  of  Salem  v.  Town  of  Lyme,  29 
Conn.  74,  79;  Town  of  Fairfield  v.  Town  of 
Baston,  49  Atl.  200,  201,  73  Conn.  735;  Wei- 
kemp  V.  Loehr,  53  N.  Y.  Super.  Ct  (21  Jones 
&  S.)  79,  82;  Bradley  v.  Lowry  (S.  C.)  Speers, 
£q.  1,  5,  39  Am.  Dec.  142.  A  person  who 
lives  in  town  during  the  winter  merely  for 
the  purpose  of  giving  his  children  an  educa- 
tion, and  has  his  fixed  permanent  home  in 
the  county,  cannot  be  said  to  be  "domiciled" 
in  the  town,  within  the  meaning  of  a  law  re- 
quiring a  person  to  be  domiciled  in  a  place 
in  order  that  his  children  may  go  to  school 
there  without  paying  tuition.  Gardner  v. 
Board  of  Education,  38  N.  W.  433,  435,  5  Dak. 
259. 

The  legal  definition  of  the  cognate  terms 
"residence"  and  "domicile"  vary  with  the 
circumstances  of  the  case,  and  the  mental 
constitution  of  judges  and  authors.  "Resi- 
dence" generally  imports  a  personal  pres- 
ence, whereas,  one  may  have  a  "domicile" 
in  a  place  from  which  be  is  absent  most  of 
the  time.  But  "residence"  implies  more  than 
a  temporary  sojourn  In  a  place.  The  Chinese 
Tax  Cases  (U.  S.)  14  Fed.  338,  344. 

"Residence,"  in  the  popular  meaning  of 
that  word,  is  not  synonymous  with  "inhab- 
itancy" or  "domicile."  Thayer  v.  City  of 
Boston,  124  Mass.  132,  147,  26  Am.  Rep.  650; 
Briggs  V.  Inhabitants  of  Rochester,  82  Mass. 
(16  Gray)  337,  340. 

The  word  "residence"  has  technically  a 
more  restricted  meaning  than  "domicile." 
Charlton  County  v.  Moberly,  59  Mo.  238,  242. 

"Domicile"  and  "residence"  are  not  con- 
vertible terms;  domicile  may  be  in  one  place, 
and  the  residence,  for  the  time  being,  in  an- 
other. Alston  V.  Newcomer,  42  Miss.  186, 
192;  Briggs  v.  Inhabitants  of  Rochester,  82 
Mass.  (16  Gray)  337,  340;  Frost  v.  Brisbln 
(N.  Y.)  19  Wend.  11,  12,  32  Am.  Dec.  423; 
Hart  V.  Kip,  26  N.  Y.  Supp.  522,  524.  74  Hun, 
412;  Brown  v.  Crane,  13  South.  855,  69  Miss. 
678;  Stlckney  v.  Chapman,  42  S.  E.  68,  69, 
115  Ga.  759;  Keller  v.  Carr,  42  N.  W.  292, 
293,  40  Minn.  428;  Guier  v.  O'Daniel  (Pa.)  1 
Bin.  349,  350,  note,  1  Am.  Lead.  Cas.  733; 
Love  V.  Cherry,  24  Iowa,  204;  Cohen  v.  Dan- 
iels, 25  Iowa,  88,  91;   Pacific  Mnt  Life  Ins. 
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Co.  T.  Tompkins  (U.  S.)  101  Fed.  639,  548,  41 
C.  G.  A.  488;  Collins  ▼.  City  of  Ashland  (U. 
S.)  112  Fed.  175,  177;  State  T.  Ciinnlngbain, 
55  Atl.  654,  75  Vt  832. 

"Residence"  and  "domicile^'  may  In  some 
cases  have  the  same  meaning,  bnt  frequent- 
ly they  have  other  and  Inconsistent  mean- 
ings, and  import  entirely  different  ideas. 
A  **resident"  of  a  place  is  one  whose  place 
of  abode  is  there,  and  who  has  no  present 
intention  of  removing  therefrom.  A  mar- 
ried woman  by  operation  of  law  may  have  a 
"domicile"  in  a  place  where  she  has  never 
been,  but  it  could  not  with  any  correctness 
of 'speech  be  said  she  was  a  "resident"  of 
that  place.  A  woman  whose  husband  is  a 
resident  of  one  school  district  cannot  be 
considered  as  a  resident  of  another  merely 
because  of  her  former  residence  there,  and 
her  temporary  presence  in  her  father's  fam- 
ily in  the  latter  district  Dorsey  v.  Brig- 
ham,  52  N.  E.  303,  307,  177  111.  250,  42  L. 
R.  A.  809,  60  Am.  St  Rep.  228. 

There  is  a  difference  between  "domicile" 
and  "residence."  "Residence"  is  used  to  in- 
dicate the  place  of  abode,  whether  perma- 
nent or  temporary.  "Domicile"  denotes  a 
fixed  permanent  residence  to  which,  when 
absent,  one  has  the  intention  of  returning. 
"Domicile"  is  composed  of  two  elements^ 
residence  and  intention,  and  both  of  these 
must  concur.  "Residence,"  without  the  req- 
uisite intention  to  remain,  will  not  suffice 
to  glTe  one  a  domicile,  nor  will  an  inten- 
tion to  change  one's  domicile,  unaccompa- 
nied by  actual  removal,  constitute  a  "dom- 
icile." State  T.  Allen,  35  S.  E.  900,  002,  48 
W.  Va.  154^  50  L.  R.  A.  284,  86  Am.  St  Rep. 
29. 

"Residence"  and  "domicile"  do  not  have 
the  same  meaning.  The  first  is  used  to  in- 
dicate the  place  of  dwelling,  whether  per- 
manent or  temporary;  the  second  to  denote 
a  fixed  permanent  residence  to  which,  when 
absent  one  has  the  intention  of  returning. 
The  distinction  is  the  ^me  as  is  sometimes 
made  l>etween  "actual  residence"  and  "legal 
residence"  or  "Inhabitancy."  The  actual 
residence  is  not  always  the  legal  residence 
or  inhabitancy  of  a  man.  A  foreign  minis- 
ter actually  resides  and  is  personally  present 
at  the  port  to  which  he  is  accredited,  but 
his  legal  residence  or  Inhabitancy  and  dom- 
icile are  in  his  own  country.  Fitzgerald  v. 
Arel,  16  N.  W.  712,  713,  63  Iowa,  104,  50 
Am.  Rep.  733. 

"Residence"  is  defined  to  be  a  place  of 
abode;  a  dwelling;  a  habitation;  the  act 
of  abiding  or  dwelling  In  a  place  for  some 
continuance  of  time.  "Residence"  is  often 
used  to  express  different  meanings  accord- 
ing to  the  subject-matter,  and  is  not  synony- 
mous with  "domicile"  or  "legal  residence," 
which  means  more  than  '^residence."    Cin- 


cinnati, H.  lb  D.  B.  Co.  T.  iTes,  8  N.  Y.  Bupp. 
805. 

"Domicile"  has  a  more  extensive  sig- 
nification than  the  term  "residence."  In  ad- 
dition to  a  residence,  it  embraces  within 
its  meaning  the  intention  of  making  that  res- 
idence the  home  of  the  party.  Foster  v. 
Hall,  23  Tenn.  (4  Humph.)  846»  848;  Long 
v.  Ryan  (Va.)  30  Grat  718,  719. 

"Domicile"  is  residence  combined  with 
intention.  It  has  been  accompanied  with 
positive  or  presumptive  proof  of  an  intention 
to  remain  there  for  an  unlimited  time.  A 
man  can  have  but  one  domicile  for  one  and 
the  same  purpose  at  any  one  time,  though  he 
may  have  numerous  places  of  residence.  His 
place  of  residence  most  generally  is  his  place 
of  domicile,  but  it  obviously  is  not  by  any 
means  necessarily  so,  for  no  length  of  resi- 
dence without  the  intention  of  remaining  will 
constitute  domicile.  Stout  v.  Leonard,  37  N. 
J.  Law  (8  Yroom)  492,  495. 

A  domicile  Is  something  more  than  a  tem- 
porary residence,  however  long  such  stay 
may  continue.  The  permanence  which  is  to 
make  it  a  residence  does  not  depend  solely 
upon  past  duration,  but  on  the  probability  of 
a  future  continuance,  growing  out  of  the  ob- 
ject of  the  sojourn  in  such  place.  The  length 
of  time  necessary  to  establish  a  domicile  can- 
not be  determined  by  any  fixed  rule,  but  the 
nature  of  the  business  in  which  the  party  in- 
tends to  be  engaged  may  be  looked  at  to  de- 
termine the  uncertainty  or  probability  of  the 
duration.  Burrill  v.  Jewett  25  N.  Y.  Super. 
Ct  (2  Rob.)  701,  702. 

"Domicile"  has  a  broader  meaning  than 
"residence";  It  includes  residence,  but  actual 
residence  is  not  indispensable  to 'retain  a 
domicile  after  it  is  once  acquired;  it  Is  re- 
tained by  the  mere  intention  not  to  change  it 
Krone  v.  Cooper,  48  Ark.  547,  549. 

"Residence"  is  not  synonymous  with 
"domicile,"  for  a  man  may  have  more  than 
one -place  of  residence,  but  he  can  have  but 
one  domicile.  Savage  v.  Scott,  45  Iowa,  130, 
133;  Pacific  Mut  Life  Ins.  Co.  v.  Tompkins 
(U.  S.)  101  Fed.  539,  548;  Corel  T.  Chicago, 
R.  I.  A  P.  Ry.  Co.  (U.  S.)  123  Fed.  452,  454; 
State  V.  Cunningham,  55  AtL  654,  75  Vt  832; 
Witbeck  v.  Marshall- Wells  Hardware  Co^  88 
111.  App.  101,  iia 

"Domicile"  and  "residence,"  though  often 
used  as  synonymous,  have  in  law  two  distinct 
meanlDgs.  The  essential  distinction  between 
"residence"  and  "domicile"  is  this:  the  first 
involves  the  intent  to  leave  when  the  purpose 
for  which  he  has  taken  up  his  abode  ceases; 
the  other  has  no  such  intent— the  abiding  is 
animo  manendi  One  may  seek  a  place  for 
the  purpose  of  pleasure,  business,  or  health; 
if  his  intent  be  to  remain,  it  becomes  his 
domicile;  if  his  intent  be  to  leave  as  soon  as 
his  purpose  is  accomplished,  it  is  his  resi- 
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dence.  Perhaps  the  most  satisfactory  defini- 
tion Is  that  one  Is  a  resident  of  a  place  from 
which  his  departure  Is  Indefinite  as  to  time 
and  definite  as  to  purpose,  and  for  this  pur- 
pose he  has  made  the  place  his  temporary 
home.  Brlsenden  y.  Chamberlain  (U.  S.)  53 
Fed.  307,  81L 

The  dUTerence  between  a  '^residence"  and 
a  "domicile"  may  not  be  capable  of  easy  defi- 
nition, but  every  one  can  see  at  least  this  dis- 
tinction: A  person  domiciled  In  one  state 
may,  for  temporary  reasons,  such  as  health, 
reside  for  one  or  more  years  in  some  other 
place  deemed  more  favorable.  He  does  not, 
by  so  doing,  forfeit  his  domicile  In  the  first 
state,  or  In  any  proper  sense  become  a  non- 
resident of  It,  unless  some  intention  mani- 
fested by  some  act  of  abandoning  his  resi- 
dence In  the  first  state  is  shown.  Walker's 
Estate  y.  Walker,  1  Mo.  App.  404,  413;  Mc- 
Farlane  v.  Cornelius,  73  Pac.  325,  329,  43  Or. 
513. 

''Domicile"  is  the  habitation  fixed  in  any 
place  with  an  Intention  of  always  staying 
there.  No  length  of  residence  without  the 
intent  of  remaining  constitutes  "domicile," 
while  "residence"  means  the  actual  dwelling 
place  for  some  continuance  of  time.  Bartlett 
v.  City  of  New  York,  7  N.  Y.  Super.  Ct  (5 
Sandf.)  44,  47  (citing  In  re  Thompson  [N.  Y.] 
1  Wend.  43,  45,  and  Webster). 

"Domicile,"  as  used  in  a  statute  provid- 
ing that  a  writ  of  attachment  may  issue  when 
the  defendant  is  about  to  remove  out  of  the 
state  with  Intent  to  change  his  domicile,  de- 
notes an  opposite  condition,  with  reference  to 
habltancy,  to  the  words  "not  a  resident,"  but 
not  differing  In  degree.  One  who  is  not  a 
resident  of  the  state  is  one  who  has  a  domi- 
cile elsewhere.  One  who  has  a  domicile  in 
the  state  cannot  be  a  nonresident  while  tem- 
porarily absent  from  the  state.  "Domicile" 
is  ordinarily  a  word  of  broader  meaning  than 
"residence."  Chariton  County  v.  Moberly,  59 
Mo.  238,  242. 

A  distinction  has  been  recognized  In  Ten- 
nessee between  "residence"  and  "nonresl- 
dence,"  within  the  meaning  of  the  attachment 
laws,  and  "domicile"  or  "citizenship."  South- 
ern Ry.  Co.  V.  McDonald  (Tenn.)  59  S.  W.  370, 
373. 

There  is  a  wide  difference  between  "dom- 
icile" and  mere  "residence."  Of  course,  they 
may  be  and  usually  are  at  the  same  place, 
and  it  Is  quite  obvious  that  they  may  be  at 
different  places.  A  domicile  is  but  the  estab- 
lished, fixed,  permanent,  and  may  therefore 
be  said  to  be  the  ordinary,  dwelling  place  or 
place  of  residence  of  a  party,  as  distinguished 
from  his  temporary  and  transient  though 
actual,  place  of  residence.  One  Is  his  legal 
residence  as  distinguished  from  his  tempo- 
rary place  of  abode,  and  one  is  his  home  as 
distinguished  from  the  place  or  places  to 


which  business  or  pleasure  may  temporarily 
call  him.  When  a  statute  speaks  of  a  resi- 
dence which,  ir  continued  six  years,  will  es- 
tablish the  settlement  of  a  person,  it  must 
mean  a  permanent  fixed  residence, .  and  not 
one  which  Is  temporary  merely,  since  other- 
wise an  absence  from  It  of  ever  so  short  dura- 
tion, ^nd  for  an  object  wholly  transient  In  Its 
nature,  would  effectually  Interrupt  it  by  the 
commencement  of  a  residence  in  another 
place,  it  being  wholly  incompatible  that  two 
residences  under  such  a  statute  should  exist 
in  the  same  person  at  the  same  time.  Town 
of  Salem  v.  Town  of  Lyme,  29  Conn.  74,  79. 

There  is  a  difference  between  a  "resi- 
dence" and  a  "domicile,"  which,  however, 
may  not  be  capable  of  easy  definition;  that 
is.  It  may  be  difficult  to  define  both  terms  In 
such  manner  as  to  escape  criticism.  But 
every  one  can  see  at  least  this  distinction:  a 
person  "domiciled"  in  one  place  may,  for  the 
sake  of  his  health,  "reside"  one  or  more 
years  in  some  place,  the  climate  of  which  is 
supposed  to  be  more  favorable  to  his  consti- 
tution. McFarlane  y.  Cornelius,  73  Pac.  325, 
829,  43  Or.  513. 

"Residence"  and  "domicile"  are  not 
treated  as  synonymous  under  the  attachment 
laws  of  New  York  or  Pennsylvania;  so  It  Is 
held  that  a  person  starting  to  leave  the  state, 
with  the  avowed  intention  of  moving  away, 
but  not  having  actually  passed  the  borders  of 
the  state,  is  still  resident  within  the  state, 
though  intending  to  leave  It,  and  Is  not  sub- 
ject to  foreign  attachment  Eberly  y.  Row- 
land (Pa.)  1  Pears.  312,  313. 

In  determining  the  question  of  residence 
for  the  purpose  of  an  attachment,  the  dis- 
tinction must  always  be  kept  in  mind  between 
It  and  domicile.  The  fact  that  a  defendant 
never  acquired  a  residence  in  another  place, 
and  had  all  the  time  during  absence  an  in- 
tention to  return  and  resume  housekeeping 
with  his  family  In  this  city,  would  be  suffi- 
cient to  constitute  a  "domicile"  within  this 
state.  But  the  word  'Iresidence,"  as  used  In 
section  636  of  the  Code,  means  the  abode  or 
place  where  one  actually  lives,  and  not  one's 
legal  domicile.  In  other  words,  a  reading  of 
this  section  will  show  that  it  was  Intended  to 
supply  a  method  for  the  collection  of  debts 
by  appropriating  property  of  the  debtor  to  be 
found  within  the  state  when  proceedings 
against  the  debtor  personally  are  impossible 
or  liable  to  be  made  Ineffectual,  and  thus  it 
allows  the  use  of  the  process  in  rem  when 
process  in  personam  could  not  be  served.  Ro- 
senzweig  v.  Wood,  63  N.  Y.  Supp.  447,  449, 
30  Misc.  Rep.  297. 

"Residence"  and  "domicile"  are  not  syn- 
onymous terms  as  used  in  attachment  laws, 
though  the  distinction  is  not  always  accurate- 
ly drawn.  It  is  the  actual  and  not  the  legal 
residence  which  is  meant  in  attachment  stat- 
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'^Domicile"  includes  residence  with  an 
Intention  to  remain,  while  no  length  ot  resi- 
dence without  intention  of  remaining  consti- 
tntes  domicile.  In  Keller  ▼.  Garr,  40  Minn. 
428,  42  N.  W.  292,  it  was  ruled  that  a  debtor 
may  remain  or  reside  out  of  the  state  so  long 
and  under  such  circumstances  as  to  be  a 
^Nonresident"  within  the  meaning  of  the  stat- 
ute relating  to  attachments,  although,  by  rea- 
son of  his  intention  to  remain,  his  political 
domicile  continues  to  be  in  the  state;  but  a 
mere  casual  or  temporary  absence  of  a  debtor 
from  a  state  on  business  or  pleasure  will  not 
render  him  a  nonresident,  even  though  he 
may  not  have  a  house  of  usual  abode  here  at 
which  a  summons  might  be  served  against 
him.  "Residence"  was  defined  as  an  act, 
''domicile"  as  an  act  coupled  with  an  intent 
It  was  said  that  a  man  may  have  residence 
in  one  state  or  county  and  bis  domicile  in  an- 
other, and  he  may  be  a  nonresident  of  the 
state  of  his  domicile  in  the  sense  that  his 
place  of  actual  residence  is  not  there.  Stick- 
ney  y.  Chapman,  42  S.  EL  68,  69,  116  Ga.  759. 


In  the  contemplation  of  the  attachment 
law  there  is  or  may  be  a  marked  distinction  | 
between  "domicile"  and  "residence."  The 
domicile  of  a  citizen  may  be  in  one  state  and 
hifl  residence  in  another;  they  generally, 
however,  are  at  the  same  place.  Morgan  t. 
Nunes,  54  Miss.  808.  310. 

In  determining  the  question  of  residence 
for  the  purpose  of  an  attachment,  the  dis- 
tinction must  always  be  kept  in  mind  between 
it  and  domicile.  The  fact  that  a  defendant 
never  acquired  a  residence  in  another  place, 
and  had  all  the  time  during  absence  an  in- 
tention to  return,  would  be  sufficient  to  con- 
stitute a  domicile  within  this  state.  But  the 
word  "residence,"  as  used  in  section  636  of 
the  Code,  means  the  abode  or  place  where  one 
actually  lives,  and  not  one's  legal  domicile. 
In  other  words,  a  reading  of  this  section  will 
show  that  it  was  intended  to  supply  a  method 
for  the  collection  of  debts  by  appropriating 
property  of  the  debtor  to  be  found  within  the 
state  when  proceedings  against  the  debtor 
personally  are  impossible  or  liable  to  be  made 
inefPectual,  and  thus  it  allows  the  use  of  the 
process  in  rem  when  process  in  personam 
could  not  be  served.  Rosenzweig  v.  Wood,  63 
N.  Y.  Supp.  447,  449,  80  Misc.  Rep.  297. 

The  writers  upon  the  law  of  nations  dis- 
tinguish between  a  temporary  residence  in  a 
foreign  country  for  a  special  purpose,  and  a 
residence  accompanied  with  an  intention  to 
make  it  a  permanent  place  of  abode.  The 
latter  is  styled  by  Vattell  "domicile,"  which 
he  defines  to  be  "a  habitation  fixed  in  any 
place  with  an  intention  of  always  staying 
there."  A  "domicile,"  in  the  sense  in  which 
the  term  is  used  by  him,  requires  not  only 
actual  residence  in  a  foreign  country,  but  an 
intentidn  of  always  staying  there.  Actual 
residence  without  this  intention  amounts  to 


no  more  than  simple  "habitation.'*  The  Ve- 
nus, 12  U.  S.  (8  Cranch)  253,  278»  290,  8  L.  Ed. 
562. 

The  word  "domicile,"  in  the  statute  re- 
quiring every  inhabitant  of  the  state  to  be 
sued  in  the  county  of  his  domicile,  is  used 
in  the  sense  of  "residence,"  but  there  may 
be  a  difPerence  between  a  man's  residence 
and  his  domicile.  He  may  have  his  domicile 
in  one  place  and  still  may  have  a  residence 
in  another,  for,  although  a  man  for  most  pur- 
poses can  he  said  to  have  but  one  domicile, 
he  may  have  several  residences.  Brown  v. 
Boulden,  18  Tex.  431,  433. 

There  is  a  marked  distinction  between 
"domicile"  and  "residence."  The  term  •*resi- 
dence"  simply  indicates  the  place  of  abode, 
whether  permanent  or  temporary;  "domicile" 
denotes  a  fixed  permanent  residence  to 
which,  when  absent,  one  has  the  intention 
of  returning.  A  party  may  have  different 
residences,  but  he  can  have  but  one  domicile 
at  the  same  time.  Corel  v.  Chicago,  B.  I. 
&  P.  Ry.  Co.  (U.  S.)  123  Fed.  452,  454. 

The  term  "domicile,"  as  used  in  the 
bankruptcy  act;  is  a  broader  term  than  the 
term  ''residence,"  so  that  where  It  appears 
that  the  person  was  bom  and  raised  in  a 
state,  and  lived  and  voted  there,  and  paid 
taxes  there,  and  that  he  has  never  voted 
in  any  other  state,  and  is  now  a  traveling 
salesman  for  a  tobacco  house  in  such  state, 
he  will  be  held  to  have  his  domicile  there. 
In  re  Grimes  (U.  S.)  94  Fed.  800,  80L 

Residence  syaonymoits. 

The  terms  "residence"  and  "domicile" 
have  been  held  to  be  synonymous.  De  Meli 
V.  De  Meli,  120  N.  Y.  485,  491,  24  N.  E.  996, 
17  Am.  St  Bep.  652;  People  v.  Piatt,  117  N. 
Y.  159,  167,  22  N.  E.  937;  In  re  Cleveland's 
Will,  59  N.  Y.  Supp.  985,  987,  28  Misc.  Rep. 
369;  Crawford  v.  Wilson  (N.  Y.)  4  Barb.  504, 
520;  Ryall  v.  Kennedy,  40  N.  Y.  Super.  Ct 
(8  Jones  &  S.)  347,  360;  Houghton  v.  Ault 
(N.  Y.)  16  How.  Prac.  77,  85,  86;  In  re  Zere- 
ga's  Will,  20  N.  Y.  Supp.  417,  418;  People  v. 
Piatt,  3  N.  Y.  Supp.  367,  869,  50  Hun,  454; 
Isham  V.  Gibbons  (N.  Y.)  1  Bradf.  Sur.  69, 
82;  Wallace  v.  Castle,  68  N.  Y.  370,  874;  Ken- 
nedy V.  Ryall,  67  N.  Y.  379.  386;  Modem 
Woodmen  of  America  v.  Hester,  71  Pac.  279, 
281,  66  Kan.  129;  Carpenter  v.  Carpenter,  2 
Pac.  122,  126,  30  Kan.  712,  46  Am.  Rep.  108; 
Elnglehart-Davldson  Mercantile  Co.  v.  Bur- 
rell  Sisters.  66  Mo.  App.  117,  123;  State  ex 
rel.  Blackburn  v.  Smith,  64  Mo.  App.  313,  319; 
Wood  V.  Boeder,  63  N.  W.  853,  855,  45  Neb. 
311;  Walker  v.  Stevens,  72  N.  W.  1038,  1039, 
52  Neb.  653;  Berry  v.  Wilcox,  62  N.  W.  249, 
250,  44  Neb.  82,  48  Am.  St  Rep.  706;  State 
V.  School  Dist  of  City  of  Superior,  75  N.  W. 
855,  856,  55  Neb.  317;  Allgood  v.  Williams,  8 
South.  722,  92  Ala.  551;  Wltbeck  v.  Marshall- 
Wells  Hardware  Co.,  68  N.  B.  929,  930,  188 
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lU.  IM;  Smith  t.  Smltb,  75  N.  W.  783,  786, 
7  N.  D.  404;  Graham  ▼.  Graham,  81  N.  W. 
44,  9  N.  D.  88;  Ayer  ▼.  Weeks,  18  Atl.  1108, 
1109,  65  N.  H.  248,  6  L.  E.  A.  716,  23  Am.  St 
Rep.  37;  Andrews  y.  Andrews,  57  N.  B.  333, 
334.  176  Mass.  92;  Hipp  v.  State  (Tex.)  75  S. 
W.  28,  29.  62  L.  R.  A.  973;  Olivier!  ▼.  Atkin- 
son, 46  N.  E.  422,  168  Mass.  28;  Stonghton  t. 
City  of  Cambridge,  43  N.  B.  106,  165  Mass. 
251;  McDaniel  t.  King,  59  Mass.  (5  Cash.) 
469;  Kempster  ▼.  City  of  Milwaukee,  72  N. 
W.  743,  744,  97  Wis.  343. 

St.  1852,  I  301,  provides  that  any  person 
who  shall  have  his  residence  in  the  city  of 
Boston  on  the  1st  day  of  January  shall,  on 
the  1st  day  of  May  following,  be  taxed  in 
that  city,  notwithstanding  he  may  have  re- 
moved therefrom  before  the  1st  day  of  May. 
Held,  that  the  words  "any  person  who  shall 
have  his  residence  in  Boston*'  meant  only 
those  whose  domicile  was  in  Boston  on  the 
Ist  day  of  January,  and  does  not  include  a 
person  who  habitually  resides  for  7  months 
of  the  year  in  his  own  house  in  another  town 
where  be  has  for  20  years  been  taxed  for  his 
personal  property,  and  voted  and  exercised 
the  rights  of  citizenship,  although  he  spends 
5  months  of  each  year,  including  the  winter 
months,  in  a  house  owned  by  him  in  Boston. 
Lee  T.  City  of  Boston,  68  Mass.  (2  Gray)  484, 
490. 

A  man's  residence  is  the  place  of  his 
domicile:  If  he  is  a  single  man,  the  place 
where  he  keeps  his  efPects  and  to  which  he 
is  accustomed  to  resort  as  his  home;  if  a 
married  man,  the  place  where  he  keeps  and 
supports  his  family.  Occasional  absence  or 
employment  at  other  places  has  been  uni- 
formly held  not  to  suspend  or  interrupt  his 
residence  at  the  place  of  his  usual  domicile, 
BO  long  as  this  remain  visible  and  notorious. 
Town  of  Bristol  v.  Town  of  Rutland,  10  Vt 
574,  576. 

"Residence,"  within  the  statute  of  limi- 
tation (Rev.  St.  1846.  c.  140,  §  9),  providing 
that  the  time  of  a  party's  residence  without 
the  state  shall  not  be  counted,  etc.,  means 
the  domicile  or  living  without  the  state,  as 
where  a  person  goes  to  a  place  intending  to 
remain  and  establish  there  his  domicile  or 
permanent  residence,  and  does  so  remain. 
Conrad  v.  Nail,  24  Mich.  275,  277. 

"The  word  'residence'  is  in  itself  sus- 
ceptible of  different  meanings.  It  may 
mean  residence  of  a  temporary  or  transient 
character,  or  it  may  mean  one's  fixed  and 
settled  home  in  the  sense  of  having  no  oth- 
er home  or  place  of  residence.  Its  meaning 
depends  on  the  object  and  purpose  with 
which  it  is  used,  and  the  subject-matter  to 
which  it  refers.  When  used  in  a  constitu- 
tional provision,  as  a  qualification  for  the 
exercise  of  the  right  of  suffrage,  courts  of 
high  authority  have  held  it  synonymous  with 


'domicUe.' "    Shaeffer  t.  Gilbert  20  Aa  434, 
435,  73  Md.  66. 

"Residence,"  when  used  in  statutes,  is 
generally  construed  to  mean  "domicile." 
This  is  ecppeclally  true  with  regard  to  the 
subjects  of  voting,  eligibility  to  ofllce,  taxa- 
tion, jurisdiction  in  divorce,  probate  admin- 
istration, etc.  The  terms  "legal  residence" 
or  "habltancy"  and  "domicile"  mean  tbe 
same  thing,  and  by  "legal  residence^'  is 
meant  the  place  of  a  man's  fixed  habita- 
tion, where  his  political  rights,  such  as  the 
elective  franchise,  are  to  be  exercised.  Peo- 
ple V.  Piatt  8  N.  T.  Supp.  367,  369,  50  Hun. 
454. 

"In  Wood  V.  Roeder,  45  Neb.  311,  63 
N.  W.  853.  it  was  decided  that  the  word  'resi- 
dence' is  synonymous  with  the  term  'dom- 
icile,' and  the  domicile  of  a  person  is  the 
place  where  he  has  a  fixed  and  permanent 
home,  and  to  which,  when  absent  he  has  the 
intention  of  returning;  and  to  effect  a 
change  of  domicile  there  must  not  only  be  a 
change  of  residence,  but  an  intention  to  per- 
manently abandon  the  former  home.  The 
mere  residing  at  a  different  place,  although 
evidence  of  a  change,  is,  however  long  con- 
tinued, per  se  insufficient"  State  v.  School 
District  of  City  of  Superior,  75  N.  W.  865, 
856,  55  Neb.  317. 

"Residence,"  within  the  meaning  of 
Const,  art  7,  {  1,  which  requires  a  voter  to 
reside  in  the  state  six  months  immediately 
preceding  an  election  to  be  entitled  to  vote, 
means  an  actual  settlement  within  the  state 
adopted  as  a  fixed  habitation.  "It  is  syn- 
onymous with  'home'  or  'domicile,'  and  re- 
quires not  only  a  personal  presence  for  the 
requisite  time,  but  a  concurrence  therewith 
of  an  intent  to  make  the  place  of  habltancy 
the  true  home;  and  one  who  has  made  a 
home  or  domicile  in  some  other  state  or  ter- 
ritory wh«re  hlB  family  resides  cannot  by 
a  sojourn  in  the  state,  however  long,  after 
abandoning  such  former  domicile,  acquire  a 
'residence'  in  the  constitutional  sense." 
Sharp  V.  Mclntire,  46  Pac  115,  116,  23  Colo. 
99. 

"Residence,"  within  the  meaning  of 
Const  art.  6,  §  1,  declaring  that  every  male 
person  born  in  the  United  States  or  natural- 
ized, who  is  21  years  old  or  upward,  and  who 
has  resided  in  the  state  12  months  preced- 
ing the  election,  and  90  days  in  the  county 
in  which  he  offers  to  vote,  may  be  deemed 
an  elector,  is  essentially  synonymous  with 
"domicile,"  denoting  a  permanent  as  dis- 
tinct from  a  temporary,  dwelling  place. 
There  may  be  a  residence  for  a  specific  pur- 
pose, as  at  summer  or  winter  resorts,  or  to 
acquire  an  education,  or  some  art  or  skill, 
in  which  the  animus  revertendl  accompanies 
the  whole  period  of  absence,  and  this  is  con- 
sistent with  the  retention  of  the  original  and 
permanent  home,  with  all  its  incident  privi- 
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keges  and  rights.  '^Domicile"  is  a  legal 
word,  and  dlflen  in  one  respect  and  perhaps 
in  others*  in  that  it  is  never  lost  until  a 
new  one  is  acquired,  while  a  person  may 
cease  to  ''reside*'  in  one  place  and  have  no 
fixed  habitation  elsewhere.  Hannon  t.  Oria- 
zard,  89  N.  0.  115,  120. 

"Residence/*  as  contemplated  by  the 
framers  of  our  Ck>n8titution,  for  political  or 
voting  purposes  means  a  place  of  fixed  pres- 
ent domicile.  An  unmarried  steamship  clerk, 
employed  as  such  for  over  three  years,  who 
resides  on  a  steamer,  and  has  no  other  place 
of  residence  during  that  time,  acquires  no 
voting  domicile  at  the  steamer's  home  port 
Howard  v.  Skinner,  40  Atl.  879,  880,  87  Md. 
556,  40  L.  R.  A.  758. 

For  the  purpose  of  voting,  of  admission 
to  public  schools,  and  administration  of  es^ 
tates,  there  is  no  substantial  difference  be- 
tween the  words  "residence"  and  "domi- 
cile," though  they  are  not  always  synony- 
mous. For  business  purposes,  and  perhaps 
for  purpose  of  taxation,  a  man  may  have 
more  than  one  residence,  but  he  can  have 
but  one  domicile.  Grant  t.  Jones,  89  Ohio 
St  506,  515. 

The  word  "domicUe,"  when  used  in  con- 
nection with  subjects  of  domestic  policy,  as 
taxation,  settlement,  voting,  and  the  attach- 
ment law,  implies  the  same  as  "residence'*; 
that  is,  the  home  or  habitation  fixed  in  any 
place,  without  a  present  intention  of  remov- 
ing therefrom.  Therefore  a  change  of  place 
for  a  temporary  purpose,  with  an  intentioii 
of  returning,  is  not  a  change  of  domicile. 
Stratton  v.  Brlgham,  85  Tenn.  (2  Sneed) 
420,  422. 

In  a  technical  and  circumscribed  meaning 
of  the  terms  "domicile"  and  ••residence," 
there  may  be  some  distinction;  but  in  ref- 
erence to  administration  of  estates,  where  it 
appeared  that  a  person  was  resident  of  one 
state  for  two  years  prior  to  her  death,  there 
will  be  held  to  be  no  distinction  between 
"residence**  and  "domicile.**  State  v.  Su- 
perior Court  of  King  County,  89  Pac.  818, 
819,  11  Wash.  111. 

The  word  "residence,**  as  used  in  the 
statute  conferring  Jurisdiction  in  divorce, 
does  not  mean  a  mere  temporary  abiding 
place,  much  less  a  place  selected  by  the 
party  for  the  purpose  of  securing  a  divorce. 
In  Hinds  v.  Hinds,  1  Iowa,  86,  Justice  Wright 
says  that  •'residence**  means  a  legal  resi- 
dence; not  an  actual  residing  alone,  but  such 
a  residence  as  that,  when  a  man  leaves  it 
temporarily  or  on  business,  he  has  an  inten- 
tion of  returning  to  it,  and  which,  when  he 
has  returned,  becomes  and  is,  de  facto  and 
ds  jure»  his  domicile,  his  residence.  Whit- 
comb  T.  Whitcomb,  46  Iowa,  437,  443. 

••Residence  out  of  the  state,**  in  order  to 
take  a  case  out  of  the  statute  of  limitations, 


must  be  something  more  than  a  mere  place 
of  abode;  it  must  be  the  domicile  of  the  par- 
ty, which  can  only  be  in  one  place;  and  it 
must  have  the  incidents  which  may  vary 
under  different  circumstances,  but  which  de- 
termine the  place  of  his  home  which  the 
debtor  had  adopted  with  an  intention  of  re- 
maining, and  to  whidi,  when  he  is  absent, 
he  intends  to  return.  Campbell  T.  White, 
22  Mich.  178.  198. 

The  word  ••residence,**  as  used  in  the 
New  Yortc  Code  relating  to  provisional  reme- 
dies, means  legal  residence,  and  ''legal  resi- 
dence" means  the  place  of  a  man's  fixed  habi- 
tation, where  his  political  rights  are  to  be 
exercised,  and  where  he  is  liable  to  taxa- 
tion. Houghton  V.  Ault  (N.  T.)  16  How.  Prac 
77,  80. 

Under  Revision,  p.  815,  i  1,  giving  the 
court  of  chancery  jurisdiction  of  divorce  pro- 
ceedings for  desertion,  where  the  complain- 
ant or  defendant  shall  have  been  a  resident 
of  the  state  for  the  term  of  three  years  at 
the  time  of  filing  the  bill  or  complaint,  etc, 
the  ••residence**  required  means  fixed  domi- 
cile, or  permanent  home,  and  that  shall  have 
been  continuous.  Bvidence  that  the  com- 
plainant had  been  at  a  hotel  in  the  state, 
sometimes  two  weeks  at  a  time,  and  that  he 
came  there  several  times  during  the  year, 
does  not  constitute  "residence**  within  the 
statutory  meaning  of  the  word.  McShane 
V.  McShane,  45  N.  J.  Eq.  (18  Stew.)  341,  342, 
19  AU.  465. 

••Residence^  and  ••domicile"  are  not  ab- 
solutely synonymous  terms,  but  the  residence 
of  a  man  who  has  a  family  which  he  main- 
tains, and  which  has  an  established  home, 
is  prima  facie  with  that  family;  or,  wherever 
he  locates  that  family  in  anything  like  a  fixed 
residence,  it  is  presumptively  his  chosen  place 
of  residence.  Wherever  he  may  go,  for  busi- 
ness or  pleasure,  he  resides  at  home,  and 
home* is  where  the  family  dwells..  Keith  v. 
Stetter,  25  Kan.  100,  108. 

The  statutory  terms  ••resident"  or  "resi- 
dence,** as  used  in  the  divorce  statutes,  con- 
template an  actual  residence,  with  substan- 
tially the  same  attributes  as  are  intended 
when  the  term  "domicile**  is  used.  They 
do  not  mean  the  place  where  the  defendant 
in  fact  resides  for  the  time  being;  they 
mean  a  residence  of  a  permanent  and  fixed 
character — a  domicile.  The  terms  "resident" 
and  "residence**  in  these  statutes  are  equiva- 
lent in  meaning  to  that  of  "citizen**  and 
••domicile.**  Hamill  v.  Talbott,  81  Mo.  App. 
210,  215. 

The  terms  ••residence**  and  •'domicile** 
have  been  held  to  be  synonymous.  To  effect 
a  change  of  domicile  for  the  purpose  of  suc- 
cession, there  must  be  not  only  a  change 
of  residence,  but  an  intention  to  abandon 
the  former  domicile  and  acquire  another  at 
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the  fole  dondcfle.  Residence  aUme  bas  nof 
effect  per  se,  except  as  a  groojid  from  whidi 
to  Infer  intentioiL  Length  of  residence  will 
not  alone  effect  the  change.  Intention  alone 
will  not  do  it,  but  the  two  most  be  concor- 
rent  In  re  dereland'a  Will,  59  N«  T.  Sapp. 
dSS,  067.  28  Hiac.  S^.  300. 

The  term  'Idomlcilep'*  naed  In  reference 
to  the  pauper  laws  on  the  gaining  of  settle- 
ments h7  paopen^  should  be  oonstroed  as 
strictly  synonjinons  with  the  terms  "lesi- 
dencc,"  "dwelling  place,"  or  "home,"  though 
in  its  ordinary  sense  it  has  not  the  same  re- 
stricted meaning  as  those  terms  have  in  the 
statutes  relating  to  settlements.  Inhabitants 
of  Warren  t.  Inhabitants  of  Thomaston,  43 
He.  406,  418,  60  Am.  Dec.  69. 

"Domicile^  is  aynonymous  with  '*resi- 
dence"  as  the  latter  is  used  in  statutes  with 
regard  to  the  subjects  of  Toting,  eligibility  to 
office,  taxation,  etc.  A  change  of  municipal 
domicile  is  a  question  of  act  and  intention. 
On  the  one  hand,  mere  absence  from  the 
former  place  of  abode  does  not  destroy  dom- 
icile there,  nor  does  presence  at  the  place 
for  a  temporary  purpose  fix  domicile  there. 
The  terms  'legal  residence,"  "habitancy," 
and  "domicile'*  mean  the  same  thing,  and 
by  "legal  residence"  is  meant  the  place  of 
a  man*s  fixed  habitation,  where  his  political 
rights,  such  as  the  elective  franchise,  are 
exercised.  People  t.  Pratt,  Z  N.  T.  Supp. 
367,  369,  60  Hun,  454. 

In  a  technical  and  circumscribed  mean- 
ing of  the  terms  "domicile"  and  "residence," 
there  may  be  some  distinction;  but  in  ref- 
erence to  administrations  of  estates,  where  it 
appeared  that  a  person  was  resident  of  one 
state  for  two  years  prior  to  her  death,  there 
will  be  held  to  be  no  distinction  between 
"residence"  and  "domicile."  State  v.  Su- 
perior Court  of  King  County,  89  Pac  818, 
819,  11  Wash.  111. 

"Domicile"  1b  that  place  where  a  man  has 
his  true,  fixed,  and  permanent  home  and  prin- 
cipal establishment,  and  to  which,  whenever 
he  is  absent,  he  has  the  intention  of  return- 
ing. Citing  Stratton  ▼.  Brigbam,  34  Tenn. 
(2  Sneed)  420,  421,  where  it  is  said  there  is 
no  doubt  a  distinction  between  "residence" 
and  "domicile."  Domicile  is  the  habitation 
fixed  in  any  place,  with  an  intention  of  al- 
ways staying  there.  In  this  sense,  he  who 
stops  even  for  a  long  time  in  a  place  for  the 
management  of  his  affairs  has  only  a  habita- 
tion there,  but  no  domicile.  Thus,  the  envoy 
of  a  foreign  prince  has  not  his  domicile  at 
the  court  where  he  resides.  This  Is  national 
domicile  in  the  sense  of  the  public  Uw  by 
which  the  national  character  of  the  person 
and  the  right  of  succession  to  movable  prop- 
erty are  determined.  But  when  used  in 
connection  with  subjects  of  domestic  policy, 
as  taxation,  settlement,  voting,  and  the  at- 
tachment Ulw,  the  word   "domicile"  has  a 


more  confined  and  restricted  meaning,  and 
Implies  the  same  as  "residence";  that  is.  the 
home  or  habitation  fixed  in  any  place,  without 
a  present  intention  of  removing  therefrom. 
Hascall  v.  Hafford,  65  &  W.  423,  424.  107 
Tenn.  355.  89  Am.  8t  Bep.  952. 

The  term  "residency"  as  used  In  Laws 
1883,  c.  358,  I  54,  which  requires  that  the 
persons  appointed  as  commissioners  of  quar- 
antine should  be  dttsens  who  shall  reside 
in  the  metropolitan  police  district.  Is  equiva- 
lent to  the  word  "domicile."  People  T.  Platt» 
3  N.  Y.  Supp.  367,  371,  50  Hun.  454. 

A  man*8  "domicile^*  Is  prima  fade  the 
place  of  Ills  residence,  but  this  may  be  re- 
butted by  ahowing  that  such  residence  Is 
either  constrained  or  transitory.  Graveley 
V.  Graveley.  25  &  a  1.  17,  60  Am.  Bq^ 
47& 

Besldemt  distfasvlslMd. 

A  '^resident"  Is  a  person  coming  Into  a 
place  with  intention  to  establish  his  domicile 
or  permanent  residence,  and  who  In  conse- 
quence actually  remains  there.  Time  is  not 
so  essential  as  the  Intent,  executed  by  mak- 
ing or  beginning  an  actual  establishment, 
though  it  be  abandoned  In  a  longer  or  shorter 
period.  Citing  Stratton  t.  Brigham,  34  Tenn. 
(2  Sneed)  420,  421,  where  it  Is  said  there  Is 
no  doubt  a  distinction  between  "^sidence** 
and  "domicile."  Domicile  Is  the  habitation 
fixed  in  any  place  with  an  intention  of  always 
staying  there.  In  this  sense,  he  who  stops 
even  for  a  long  time  in  a  place  for  the 
management  of  his  affairs  has  only  a  habita- 
tion there,  but  no  domicile.  Thus,  the  en- 
voy of  a  foreign  prince  has  not  his  domicile 
at  the  court  where  he  resides.  This  is  na- 
tional domicile  in  the  sense  of  the  public 
law  by  which  the  national  character  of  the 
person  and  the  right  of  succession  to  movable 
property  are  determined.  But  when  used 
In  connection  with  subjects  of  domestic  pol- 
icy, as  taxation,  settlement,  voting,  and  the 
attachment  law,  the  word  "domicile"  has  a 
more  confined  and  restricted  meaning,  and 
Implies  the  same  as  "residence";  that  Is. 
the  home  or  habitation  fixed  in  any  place 
without  a  present  Intention  of  removing 
therefrom.  Hascall  v.  Hafford,  65  S.  W.  423. 
424,  107  Tenn.  355,  89  Am.  St  Bep.  952. 

The  word  "resident,"  as  used  in  Rev.  St 
1889,  I  7999,  making  it  the  duty  of  the 
enumerator  to  go  about  the  school  district 
and  get  from  the  parents  or  guardians  the 
names  of  each  and  every  child  of  school  age 
therein  residing,  is  not  synonymous  with  the 
word  "domicile^"  but  Includes  only  those 
who  are  absolutely  within  the  district  so  as 
to  entitle  them  to  be  counted  and  enumerated. 
State  V.  Smith,  64  Mo.  App.  813,  319. 

The  fact  that  a  person's  family  may  con- 
tinue to  reside  within  the  state,  and  that  his 
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Home  or  domicile  may  be  there,  Is  not  enough 
to  make  such  person  a  resident  of  the  state, 
BO  as  to  prevent  Judgment  issuing  against 
him  as  a  nonresident  dehtor,  for  a  person 
may  have  his  home  or  domicile  in  the  state, 
and  be  at  the  same  time  a  resident  of  another. 
Xhe  domicile  is  the  habitation  fixed  in  any 
place  with  an  intention  of  always  staying 
there,  while  simple  residence  is  much  more 
temporary  in  its  character.  The  question  is, 
where  is  the  person's  actual  residence,  not  his 
domicile?  No  length  of  residence,  unless  ac- 
companied with  a  design  of  remaining  be- 
yond the  limits  of  the  state,  constitutes  non- 
residence.  When  a  person  left  the  state 
with  that  intention,  he  became  a  nonresi- 
dent within  the  meaning  of  the  attachment 
laws.  City  of  New  York  v.  Genet  (N.  Y.)  4 
Hun,  487,  489. 

The  words  "inhabitant"  and  "resident," 
in  a  divorce  statute  relative  to  the  residency 
and  inhabitancy  of  the  plaintiff,  do  not  nat- 
urally or  necessarily  imply  that  the  party, 
in  order  to  be  a  resident  or  inhabitant,  must 
have  any  established  domicile  in  the  state. 
A  person  may  reside  in  and  be  a  resident 
of  a  place  or  state  for  years  without  ac- 
quiring a  domicile.  Wallace  v.  Wallace,  60 
Atl.  788,  792,  62  N.  J.  Bq.  509. 

Of  m&einancipated  minor. 

The  domicile  of  an  unemancipated  min- 
or is,  if  his  father  be  living,  the  domicile  of 
the  latter.  In  re  Cannon's  Estate,  15  Pa.  Co. 
Ct.  R.  312,  314. 

DOBflCIIiE  BY  OPERATION  OF  UI.W. 

"Domicile"  is  correctly  defined  as  being  i 
either  one  of  origin,  of  choice,  or  by  operation  i 
of  law.    Every  person  must  be  assigned  to ; 
one  of  these.    So  that  the  place  of  residence  | 
of  the  father  of  a  legitimate  child,  or,  if  ille- 1 
gitimate,  of  its  mother,  at  its  birth,  is  itsj 
domicile  of  origin.    As  an  infant  is  incapable  j 
of  changing  its  domicile  by  choice,  it  follows 
that  wherever  may  be  the  domicile  of  its ' 
father,  if  it  is  legitimate,  or  otherwise  of  its 
mother,  controls.    But  where  the  child  has 
neither  legal  father  nor  living  mother,  and 
where  neither  Is  shown  to  have  maintained 
a  domicile  at  any  place,  then  it  must  follow 
that  the  child's  domicile  must  be  fixed  by 
operation  of  law.    Louisville  &  N.  R.  Co.  T. 
Kimbrough  (Ky.)  74  S.  W.  229. 

DOmOIIiE  OF  CORPORATION. 

The  word  "domicile,"  as  used  in  Rev.  St 
art.  4378,  providing  that  the  public  ofllce 
of  a  railroad  corporation  shall  be  considered 
the  domicile  of  such  corporation,  is  manifest- 
ly intended  to  be  understood  In  its  general 
and  popular  sense.  In  this  sense  it  denotes 
"residence,"  and  should  be  treated  as  synony- 
mous with  such  word.  Texas  &  P.  R.  Co. 
v.  Edmisson  (Tex.)  52  S.  W.  636,  636. 
8  Wds.  &  P.— 12 


"Domicile,"  at  least  for  any  given  pm> 
pose,  is  single  by  its  essence.  A  corporation 
does  not  differ  from  a  natural  person  in  this 
respect  If  any  person,  natural  or  artificial, 
as  a  result  of  choice,  or  on  technical  grounds 
of  birth  or  creation,  has  a  domicile  in  one 
place,  it  cannot  have  elsewhere,  because  what 
the  law  means  by  "domicile"  is  the  one 
technically  pre-eminent  headquarters,  which 
as  a  result,  either  of  fact  or  of  fiction,  every 
person  is  compelled  to  have  in  order  that  by 
aid  of  it  certain  rights  and  duties  which  have 
been  attached  to  it  by  the  law  may  be  de- 
termined. It  is  settled  that  a  corporation 
has  its  domicile  in  the  jurisdiction  of  the 
state  which  created  it  and,  as  a  consequence, 
that  it  has  not  a  domicile  anywhere  else. 
Bergner  &  Engel  Brew.  Co.  v.  Dreyfus,  51 
N.  E.  531,  532,  172  Mass.  154,  70  Am.  St 
Rep.  251. 

The  "domicile"  of  a  corporation  has  been 
defined  to  be  where  the  governing  power  of 
the  corporation  is  exercised;  where  those 
meet  in  council  who  have  a  right  to  control 
its  affairs  and  prescribe  what  policies  of  the 
corporation  shall  be  pursued,  and'  not  where 
the  labor  is  performed  in  executing  the  re- 
quirements of  the  corporation  in  transacting 
its  business.  Thus,  where  the  by-laws  of  a 
corporation  providing  that  the  semiannual 
meetings  of  its  stockholders  shall  be  held  in 
T.,  and  that  its  ofiices  shall  be  at  T.  or  any 
other  city  as  the  board  of  directors  may 
establish,  the  domicile  of  the  corporation 
was  at  T.  Grundy  County  v.  Tennessee 
Coal,  Iron  &  R.  Co.,  29  S.  W.  116»  119,  94 
Tenn.    (10   Pickle)   295. 

DOlflCUiE  OF  ORIGIN. 

The  "domicile  of  origin"  is  the  domicile 
of  a  person's  birth,  used  to  distinguish  the 
domicile  of  a  person's  birth  from  a  domicile 
of  choice,  which  he  may  acquire  by  selec- 
tion after  he  becomes  an  independent  per- 
son. Price  V.  Price,  27  Ati.  291,  293,  156  Pa. 
617. 

Where  a  person  has  either  no  fixed  place 
of  residence,  or  has  two  homes  and  the  scale 
is  almost  evenly  balanced  between  them, 
the  legal  presumption,  as  to  his  domicile, 
is  in  favor  of  what  is  called  the  "domicile 
of  origin,"  by  which  is  meant  not  the  place 
where  he  may  chance  to  have  been  bom,  but 
the  home  of  his  parents.  Prettyman  v.  Cona- 
way,  32  Atl.  15,  17,  9  Houst  221. 

The  "domicile  of  origin" — by  which  is 
meant  the  place  of  birth  and  immediate  con- 
nections; the  place  in  which,  according  to 
the  Roman  law,  a  man  is  bom,  or  ought  to 
be  bom — subsists  during  minority,  and  un- 
til the  person  has  legally  the  will  to  change 
it  by  arriving  of  age.  It  is  a  domicile  fixed 
by  law,  what  the  law  calls  a  "necessary 
domicile,"  and,  independently  of  the  parties' 
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win,  attends  him  through  his  minority.  The 
Supreme  Court  of  Pennsylvania  (School  Di- 
rectors of  Borough  of  Westchester  t.  James 
[Pa.]  2  Watts  &  S.  571,  37  AnL  Dec.  525) 
states  this  matter  with  legal  precision,  as 
well  as  with  force  and  beauty  of  sentiment: 
"No  infant  who  has  a  parent,  sui  Juris,  can 
in  the  nature  of  things  have  a  separate  domi- 
cile. This  springs  from  the  status  of  mar- 
riage, which  gives  rise  to  the  institution  of 
families;  the  foundation  of  all  domestic 
happiness  and  virtue  which  is  to  be  found  in 
the  world.  The  education  and  bringing  up 
of  children  makes  it  indispensable  that  they 
be  brought  up  in  the  bosom  and  as  a 
part  of  their  parent's  family,  without  which 
the  father  could  not  perform  the  duties  he 
owes  them,  or  receive  from  them  the  serv- 
ice that  belongs  to  him.  The  parent's  domi- 
cile, therefore,  Is  consequently  and  unavoid- 
ably the  domicile  of  the  child."  White  T. 
Brown  (U.  8.)  29  Fed.  Cas.  983,  992. 

DOmOIIiE  OF  SUOOESSIOH. 

The  "domicile  of  succession,**  ae  distin- 
guished from  a  commercial,  political,  or  foren- 
sic domicile,  1b  the  actual  residence  of  a 
man  within  some  particular  Jurisdiction,  of 
such  character  as  shall,  in  accordance  with 
well-established  principles  of  the  public  law, 
give  direction  to  the  succession  to  his  person- 
al estates.    Smith  v.  Croom,  7  Fla.  81.  82. 


DOmOIUATION. 

In  Spain  "domiciliation**  Is  in  most  re- 
spects equivalent  to  naturalization.  It  may 
be  done  by  being  bom  in  the  kingdom,  by 
being  converted  to  the  Holy  Catholic  faith 
there,  by  establishing  a  domicile,  obtaining 
the  right  of  residence  in  some  settlement, 
marrying  a  native  woman,  and  domiciliating 
himself  in  the  kingdom,  by  attaching  himself 
to  the  soil,  and  by  purchasing  and  acquiring 
real  property  and  possession.  Yates  v.  lams, 
10  Tex.  168,  169. 


DOMINANT  ESTATE  OR  TENEMENT. 

A  dominant  estate  is  the  one  enjoying 
the  easement  and  to  which  it  is  attached. 
Walker  v.  Clifford.  29  South.  588,  591,.  128 
Ala.  67,  86  Am.  St  Rep.  74. 

A  dominant  estate  Is  an  estate  depend- 
ent of  necessity  for  enjoyment,  on  some  use, 
in  the  nature  of  an  easement,  in  another 
estate.  Dillman  v.  Hoffman,  38  Wis.  559, 
572. 

The  term  "dominant  estate**  In  the  law 
of  easements  applies  to  the  estate  to  the 
owner  of  which,  by  reason  of  such  owner- 
ship, attaches  the  right  of  an  easement  In 
other  property  known  as  the  "servient  es- 
tate."   Stevens  v.  Dennett,  51  N.  H«  324,  330. 


When  one  part  of  an  estate  Is  depend- 
ent of  necessity  for  enjoyment  on  some  use 
in  the  nature  of  an  easement  In  another 
part,  the  former  Is  the  dominant,  and  the 
latter  the  servient,  estate.  Galloway  ▼.  Bone- 
steel,  26  N.  W.  262,  65  Wis.  79,  '66  Am. 
Rep.  616;  Benedict  v.  Barling,  48  N.  W.  670, 
671,  79  Wis.  551. 

The  land  to  which  an  easement  is  at- 
tached is  called  the  "dominant  tenement" 
Civ.  Code  Cal.  1903,  |  803;  Civ.  Code  Mont 
1895,  I  1252;  Rev.  Codes  N.  D.  1899,  I  3353; 
Civ.  Code  S.  D.  1908,  I  269;  Rev.  St  Okl. 
1908.  §4054. 


DOMINiO. 

A  term  used  in  the  Spanish  law,  which 
does  not  necessarily  Imply  ownership,  but 
may  mean  simply  the  domlnio  alto,  which  is 
the  right  of  eminent  domain,  which  belongs 
to  every  sovereign  state  over  private  prop- 
erty, or  the  domlnio  directo,  jor  the  domlnio 
utile.    Hart  t.  Burnett.  15  Cal.  630,  656. 


DOMINION. 

"Dominion**  is  defined  to  be  the  rights 
in  a  thing  from  which  arise  the  power  of 
disposition  and  the  right  of  claiming  It 
Baker  v.  Westcott,  11  a  W.  157,  159,  78  Tex. 
129. 

Dominion,  when  full,  is  defined  to  be  the 
right  in  a  corporeal  thing  from  which  arises 
;  the  power  of  disposition  and  of  claiming  It 
!  from  others.    All  dominion  has  two  causes, 
I  proximate  and  remote.    Remote  is  the  title 
I  which  vests  a  right  to  the  thing,  and  gives 
cause  of  action  against  the  vendor,  who  has 
not  delivered  the  thing  sold;  and  proximate 
I  is  the  obtaining  possession  by  delivery   of 
the  thing  sold,  which,  without  anything  else, 
being  preceded  by  the  title,  vests  the  right 
in  the  thing,  which  is  the  dominion.     The 
consequence  is  that  the  right  to  the  thing 
gives  a  personal  action,  and  the  right  in  the 
thing  gives  the  right  against  any  possessor. 
It  serves,  then,  for  a  general  rule  that  the 
title  never  giyea  a  right  in  the  thing,  or, 
what  is  the  same,  the  dominion,  unless  de- 
livery be  Joined  with  it    Consequently  nei- 
ther is  title  sufficient  without  delivery,  nor 
delivery  without  title.    Coles  v.  Perry,  7  Tex. 
109,  136  (citing  1  Whlte*s  Recop.  342-345). 


DOMUS. 

The  word  "domuaf'  or  ••house,*'  in  a  de 
vise  of  such  property,  has  been  said  not  to 
be  sufficient  to  pass  the  garden  and  curtilage 
surrounding  the  house,  when  the  words  "cum 
pertlnentils**  are  not  used  in  the  devise  in 
connection  with  such  words.    Bennet  v.  Bit- 
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tie  (Pa.)  4  Rawle,  888,  842  (dting  2  Oh.  Oas. 
27;  Kielway,  27)* 

DOmrS  MANSIOHALnk 

''Domus  manslonalls/'  or  mansion  honse, 
was  said  in  1  Hale's  P.  O.  658,  569,  not  only 
to  Include  the  dwelling  houses,  but  also  the 
outhouses  that  are  parcel  thereof,  as  barns, 
cow  houses,  dairy  houses,  etc.;  but  If  the 
bam,  etc.,  be  no  parcel  of  the  messuage,  or 
if  it  be  far  remote  from  the  dwelling  house, 
and  not  so  near  as  to  be  reasonably  esteemed 
parcel  thereof,  then  the  breaking  of  it  is  not 
burglary,  for  It  is  not  domus  manslonalis, 
nor  any  part  thereof.  Btate  ▼.  Brooks,  4 
Oonn.  446,  448. 

The  words  "domus  manslonalis"  mean 
in  law  the  mansion  house  or  outset  and  in- 
set houses,  parcel  of  a  mansion  house.  State 
▼.  Sutcliffe  (8.  a)  4  Strob.  872,  370. 

DONATE-DONATION. 

Donation  is  defined  by  BouYler  to  be  the 
act  by  which  the  owner  of  a  thing  Tolun- 
tarily  transfers  the  title  and  possession  of 
the  same,  without  any  consideration.  Geor- 
gia Penitentiary  Ck>.  ▼.  Nelms,  65  Ga.  499, 
504,  88  Am.  Rep.  798;  Indiana  N.  &  S.  Ry. 
Co.  T.  City  of  Attica,  56  Ind.  476,  486;  Roche 
V.  Roanoke  Classical  Seminary,  66  Ind.  198, 
202. 

Webster  defines  a  donation  to  be  "that 
which  is  given  or  bestowed;  that  which  is 
transferred  to  another  gratuitously,  or  with- 
out a  valuable  consideration;  a  gift;  a  grant." 
Indiana  N.  &  S.  Ry.  Co.  T.  City  of  Attica, 
56  Ind.  476,  486. 

A  constitutional  requirement  that  any 
legislative  act  making  a  donation  or  gratuity 
must  be  passed  by  a  two-thirds  majority  of 
each  house  does  not  include  an  act  giving 
the  labor  of  convicts  to  a  corporation  free 
of  charge,  on  its  giving  satisfactory  obliga- 
tions to  feed,  clothe,  and  provide  for  the 
same.  Georgia  Penitentiary  Co.  v.  Nelms, 
66  Ga.  499,  504,  88  Am.  Rep.  793. 

To  discharge  an  obligation  which  rests 
upon  full  value  received  is  not  a  donation  or 
gift  Erskine  v.  Steele  County  (U.  S.)  87 
Fed.  630,  636. 

Am  Asveeuent  to  pay* 

The  electors  of  a  town  meeting  resolved 
to  donate  $1,000  to  the  plaintiffs  for  the  use 
of  a  bridge  "over  Rock  river  at  a  specified 
point  in  the  town,  providing  defendants 
would,  by  a  day  named,  erect  a  substantial 
bridge  for  the  pubUc  at  that  point"  Held 
that,  though  the  word  "donate"  usually  im- 
ports a  gift,  yet,  in  connection  with  the  words 
following  it  in  such  resolution,  it  expressed 


an  agreement  to  pay  the  plaintiffs  a  consid- 
eration for  constructing  a  bridge  for  the 
public  use.  Goodhue  v.  Town  of  Bel/)it,  21 
Wis.  636,  642. 

As  appropriate. 

"Donated,"  as  used  In  Code  1851,  tit 
14,  c  65,  whereby  the  State  University  was 
established  and  land  granted  by  Congress 
was  "donated  to  said  University,"  meant 
simply  "appropriated."  Weary  v.  State  Uni- 
versi^,  42  Iowa,  885,  338. 

As  gift  to  public  oanse  or  oliarity* 

The  word  "donation"  is  more  aptly  used 
to  describe  that  which  is  given  to  a  public 
cause  or  charity  than  to  indicate  a  bounty 
to  an  Individual.  Eberhardt  v.  Perolin,  48 
N.  J.  Eq.  592,  602,  23  Atl.  501.  505. 

The  word  "donate"  means  to  give  gen- 
erally for  a  specific  object,  to  bestow  freely, 
to  grant,  and  in  an  act  of  Congress  aiding 
railroads  amounts  to  a  grant  State  T.  Sioux 
City  &  P.  R.  Co.,  7  Neb.  357,  373. 

As  a  grant. 

A  statute  authorizing  a  city  to  make  a 
donation  to  a  railroad  means  an  absolute 
gift  or  grant,  without  any  condition  or  con- 
sideration. Indiana  N.  &  S.  Ry.  Co.  v.  City 
of  Attica,  56  Ind.  476,  486;  Wilkinson  v.  City 
of  Peru,  61  Ind.  1,  9. 

A  donation  is  a  gift  in  gratuity,  and  not 
a  grant  of  land  founded  on  a  consideration, 
and  where  the  government,  pursuant  to  Jay's 
treaty  of  1794,  granted  title  to  persons  who 
were  entitled  to  the  lands  as  British  sub- 
jects prior  to  the  treaty  of  1783,  such  grant 
was  not  a  donation.  Forsyth  v.  Reynolds, 
15  How.  (U.  S.)  358,  865. 

Stook  svbsorlptioii  dlstiiiBiilslied* 

A  clear  distinction  between  subscrip- 
tions to  the  capital  stock  of  a  railroad  com- 
pany or  private  corporation  and  donations 
or  loans  of  credit  to  such  a  corporation  is 
apparent  from  the  reading  of  the  constitu- 
tional provision  providing  that  no  city,  town, 
township,  or  other  municipality  shall  ever 
become  a  subscriber  to  the  capital  stock  of 
any  railroad  or  private  corporation,  or  make 
donation  to  or  loan  Its  credit  in  aid  of  such 
corporation,  but  that  the  adoption  of  tiie 
article  shall  not  be  construed  as  affecting 
the  right  of  such  municipalities  to  make  such 
subscriptions  where  the  same  have  been  au- 
thorized under  existing  laws  by  a  vote  of 
the  people  of  such  municipalities  prior  to 
such  adoption.  It  is  apparent  that  dona- 
tions or  loans  of  credit  to  such  corporation 
are  prohibited  under  all  circumstances,  but 
that  a  subscription  may  be  made,  if  author- 
ized prior  to  the  adoption  of  the  Constitu- 
tion. Town  of  Concord  v.  Portsmouth  Sav. 
Bank,  92  U.  S.  625,  629,  23  L.  Ed.  628. 
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DONATIO  CAUSA  MOBTI8. 

See  "Qirt  Causa  Mortia.* 

DONATIO  INTER  VTVOB. 

See  "Gift  Inter  Vlvoa.'* 

DONATIO  MODAUS. 

The  term  "donatio  modalis"  la  used  to 
designate  anything  given  to  a  person  with 
the  Tiew  that  he  first  do  something  that  shall 
benefit  himself  alone.  Fisk  y.  P^lores,  43  Tex. 
340,  343  (citing  2  Colauhoun,  Roman  Civil 
Law,  109). 

DONATIO  BELATA* 

A  donatio  relata  is  a  donatio  inter  vivos 
which  is  given  with  reference  to  some  serv- 
ice done.  Fisk  v.  P'lores,  43  Tex.  340,  343 
(citing  2  Colquhoun,  Roman  Civil  Law,  109). 

DONATIO  BEMUNEBATOBIA. 

A  "donatio  remnneratoria"  is  a  donatio 
inter  vivos  given  by  way  of  reward  for  serv- 
ice done.  Fisk  v.  Flores,  43  Tex.  340,  343 
(quoting  2  Colquhoun,  Roman  Civil  Law, 
109). 

DONATIO  SIJB  MODO. 

See  "Donatio  Modalis." 

DONATION  On  CivU  Irfiw). 

A  "donation"  is  defined  by  the  civil  law  as 
a  contract  whereby  a  person  gratuitously  dis- 
possesses himself  of  something  by  transfer- 
ring it  to  another,  to  be  his  property  who 
accepts  it.  It  is  a  contract  or  agreement, 
and  must  be  accepted  by  the  donee;  other- 
wise, it  would  be  a  mere  offer.  It  must  also 
be  gratuitous,  because'  otherwise  It  would 
be  a  sale  or  exchange.  Fisk  v.  Flores,  43 
Tex.  340,  343  (citing  3  Browne's  Roman  Law, 
119). 

Under  the  Spanish  and  Mexican  law  a 
more  comprehensive  meaning  was  attached 
to  the  term  "donation"  than  the  one  usually 
given  to  it  in  our  jurisprudence,  as  condi- 
tions were  sometimes  annexed  which  would 
be  regarded  at  common  law  as  changing  the 
character  of  the  transaction  from  one  of  gift 
to  one  of  purchase.  Under  all  systems  do- 
nations are  of  three  classes — pure,  remuner- 
atory,  and  conditional.  They  are  pure  when 
made  without  condition;  in  the  exercise  of  a 
spirit  of  liberality,  as  charities.  They  are 
remuneratory  when  required  by  no  legal  ob- 
ligation, but  are  made  from  a  regard  for 
services  rendered.  Such  are  pensions.  Such 
was  the  character  of  the  grants  of  land  made 
in  many  instances  to  ofllcers  of  the  Revolu- 
tion. They  are  conditional  when  accompa- 
nied with  provisions  intended  to  secure  the 


purposes  for  which  they  are  made.  These 
provisions  may  often  impose  the  discharge 
of  burdensome  and  expensive  duties,  with- 
out changing  the  character  of  the  transac- 
tions. Grants  of  land  for  institutions  of 
benevolence  or  instruction,  or  for  hospitals, 
schools,  asylums,  and  the  like,  are  generally 
of  this  class.  Conditions  annexed  to  such 
grants,  tliat  the  institutions  shall  be  estab* 
lished,  only  operate  as  a  requirement  that 
the  lands  shall  be  appropriated  to  the  pur- 
poses for  which  they  are  granted.  The  per- 
formance of  the  conditions  does  not  consti- 
tute a  consideration  in  the  nature  of  a  price, 
thereby  converting  the  transactions  into 
sales.  This  is  so  obviously  true  as  to  re- 
quire no  argument  for  its  support  Noe  v. 
Card,  14  Cal.  576.  610  (citing  Scott  v.  Ward, 
13  Cal.  458). 

In  France  it  is  the  unanimous  sentiment 
(with  the  one  dissent  of  Laurent)  that  what 
is  done  or  given  in  satisfaction  of  a  moral 
obligation  is  not  a  donation.  Succession  of 
Miller  v.  Manhattan  Life  Ins.  Co.,  34  South. 
723.  725,  110  La.  652. 

DONE. 

In  holding  that  a  provision  in  a  contract 
that  a  boat  was  to  be  ready  when  com  was 
done  was  too  indefinite  to  permit  of  a  con- 
struction by  either  the  court  or  the  Jury.  The 
court  say  that  the  word  "done"  has  no  spe- 
cific meaning,  except  in  cookery.  Bread  is 
said  to  be  done,  and  meat  done,  when  they 
are  sufficiently  cooked  for  uses  of  food;  but 
when  is  com  done?  "Done"  is  not  a  word 
of  art  or  trade,  and  requires  no  expert  to  tell 
us  its  meaning.  Silverthorn  v.  Fowle,  49  N. 
C.  362,  363. 

"Done,"  as  used  in  Code  Iowa,  I  2134^ 

which  provides  that,  where  a  subcontractor 
on  a  railroad  claims  a  lien  for  labor,  he  shall 
have  60  days  from  the  last  day  of  the  month 
in  which  such  labor  was  done. within  which 
to  file  his  claim  therefor,  means  "perform- 
ed." It  is  sometimes  used  in  the  sense  of 
"completed,"  but  not  in  this  case.  Sandval 
V.  Ford,  8  N.  W.  324,  325.  55  Iowa.  461. 

Code  Ala.  S§  3223,  3226,  providing  that 
actions  against  the  sureties  of  executors  for 
any  misfeasance  or  malfeasance  of  the  execu- 
tor must  be  brought  within  six  years  from 
the  act  "done"  or  omitted  by  the  executor, 
was  construed  not  to  mean  the  time  of  the  do- 
ing of  the  act  by  the  executor  which  creates 
the  liability,  but  the  time  that  such  liability 
Is  judicially  ascertained.  Alexander  v.  Bry- 
an, 4  Sup.  Ct  107,  110.  110  U.  S.  414,  28  U 
Ed.  195. 

Done  by  asents,  engines,  or  ears* 

Act  July  1,  1874,  as  amended  by  Act  July 
1,  1879,  providing  that  when  a  railroad  com- 
pany does  not  erect  the  fences  required  of  it 
in  the  manner  required,  or  when  such  fences 


DONEE 


2183 


DORMANT  PARTNER 


are  not  kept  In  good  repair,  such  railroad 
company  shall  be  liable  for  all  damages  done 
by  agents,  engines,  or  cars  of  such  railroad 
to  cattle,  horses,  or  other  stock,  must  be 
construed  to  mean  that  the  injury  to  the 
stock  must  be  caused  by  actual  collision; 
that  is,  it  must  have  been  done  by  the  agents, 
engines,  or  cars  of  the  railroad.  The  words 
"damages  done  by  agents,  engines,-  or  cars" 
involve  the  idea  of  actual  collision,  and  do 
not  coyer  a  case  of  consequential  damages; 
and  hence  a  railroad  company  is  not  liable 
for  an  injury  done  to  a  horse  frightened 
either  by  the  approaching  train,  or  the  sound 
of  the  bell  or  whistle,  or  all  of  them  com- 
bined, which  in  its  flight  was  injured,  either 
by  Jumping  a  cattle  guard,  or  by  coming  in 
contact  with  a  wire  fence,  or  both;  there 
being  no  actual  collision  or  contact  with  ^e 
engine  or  cars  of  the  train,  or  negligence  or 
willful  misconduct  on  the  part  of  defend- 
ant's servants  in  charge  of  the  train. 
Bchertz  v.  Indianapolis,  B.  &  W.  R.  Co.,  107 
111.  677,  579. 

DONEE. 

A  "donee"  Is  one  who  takes  without  val- 
uable consideration.  Worthy  v.  Gaddell,  76 
N.  C.  82,  83. 

One  to  whom  is  given  a  naked  power  is 
known  in  law  as  a  "donee"  and  not  a  "trus- 
tee." The  latter  word  implies  an  investiture 
of  the  legal  title.  A  power  to  convey  may 
be  given  without  the  investiture  of  title  in  the 
donee.  Dulln  v.  Moore,  70  S.  W.  742,  743,  96 
Tex.  135. 

Under  a  trust  deed  authorizing  a  board 
of  managers  of  a  charitable  fund,  on  the 
death  of  the  settlor,  to  direct  its  expendi- 
ture by  trustees,  or  to  cause  the  fund  to  be 
transferred  to  a  corporation  organized  for  like 
charitable  purposes,  the  board  have  merely  a 
power  of  appointment,  and  are  not  donees, 
within  St.  1891,  c.  425,  §  1,  imposing  a  tax 
to  take  effect  on  death  of  donor,  and  except- 
ing gifts  to  charitable  institutions  therefrom. 
Balch  V.  Shaw.  54  N.  E.  490,  174  Mass.  144. 

DOOR. 

A  "door"  is  defined  to  be  a  movable  bar- 
rier of  wood,  metal,  stone,  or  other  material, 
consisting  sometimes  of  one  piece,  but  gener- 
ally of  several  pieces  together,  and  commonly 
placed  on  hinges,  for  closing  a  passage  into 
a  building,  room,  or  other  inclosure;  and  it 
was  held  that  an  injury  to  a  casing  was  not 
an  injury  to  the  door.  State  v.  McBeth,  31 
Pac.  145,  49  Kan.  584  (cltln&r  2  Gent  Diet  p. 
733). 

DORMANT. 

Bouvier  defines  "dormant"  as  sleeping, 
silent  not  known,  or  not  acting.    Elmira  Iron 


&  Steel  Rolling  Mill  Co.  v.  Harris,  26  N.  E. 
541,  543,  124  N.  Y.  280. 

DOBMANT  JTTDGMENT. 

A  Judgment  not  satisfied  or  barred  by 
lapse  of  time,  but  temporarily  inoperative  so 
far  as  the  right  to  issue  execution  is  con- 
cerned, is  usually  called  a  "dormant  Judg- 
ment." Draper  v.  Nixon,  8  South.  489,  93 
Ala.  436. 

DORMANT  PAKTNISIL 

A  "dormant  partner"  is  defined  as  one 
who  is  unknown  as  such  to  those  doing  busi- 
ness with  the  firm.  Shamburg  v.  Buggies,  83 
Pa.  148,  150;  Rowland  v.  Estes,  42  AU.  528, 
529, 190  Pa.  111. 

A  dormant  or  secret  partner  is  one  whose 
connection  with  the  firm  is  really  and  pro- 
fessedly concealed  from  the  world.  Civ. 
Code  Ga.  1895,  |  2628. 

A  dormant  partner  is  one  who  takes  no 
part  in  the  business  and  whose  connection 
with  the  business  is  unknown.  Both  secrecy 
and  inactivity  are  implied  by  the  terms.  Na- 
tional Bank  of  Salem  v.  Thomas,  47  N.  Y.  15, 
19;  Elmira  Iron  &  Steel  Rolling  Mill  Co.  v. 
Harris,  26  N.  E.  541,  543,  124  N.  Y.  280;  Bou- 
ker  Contracting  Co.  v.  Scrlbner,  65  N.  Y. 
Supp.  444,  445,  52  App.  Dlv.  505.  But  in  order 
to  be  such  it  is  not  essential  that  a  person 
should  wholly  abstain  from  any  active  par- 
ticipation in  the  business  of  the  firm,  or  be 
universally  unknown  as  bearing  a  connection 
with  it    North  v.  Bloss,  30  N.  Y.  374,  380. 

A  "dormant  partner"  is  one  whote  namo 
and  transactions  are  unknown  to  the  world, 
at  least  to  such  an  extent  that  he  cannot  be 
regarded  as  an  ostensible  partner.  It  is  a 
question  of  fact  for  the  Jury  to  determine, 
though  the  style  of  the  partnership  indicated 
to  the  world  that  more  than  one  might  be 
members  of  the  copartnership.  While  evidence 
of  genera]  reputation  may  not  be  admissible 
to  prove  a  partnership,  still  it  may  be  compe- 
tent on  the  issue  as  to  whether  a  member  of 
a  firm  is  a  dormant  partner.  Metcalf  v.  Of- 
ficer (U.  S.)  2  Fed.  640-642. 

In  Pooley  v.  Driver,  5  Ch.  Div.  458,  it  is 
said  "a  dormant  partner  means  a  person  who 
does  not  take  an  active  part  in  the  conduct  of 
the  business,  and  who  may  be,  and  even  is, 
prohibited  from  taking  such  active  part 
Therefore,  when  the  inquiry  is  whether  a 
man  is  a  dormant  partner,  it  does  not  aid 
that  inquiry  by  saying  that  there  are  provi- 
sions preventing  his  taking  an  active  part 
in  the  conduct  of  the  business,  or  a  further 
provision  which  makes  It  optional  for  him  to 
take  an  active  part  in  the  business  or  not 
It  only  shows  that  he  is  not  an  active  part- 
ner. Johnson  v.  Rothschilds,  41  S.  W.  996. 
998,  63  Ark.  51&  The  term  does  not  include 
a  partner  who  is  not  to  give  any  services  to 
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the  buBineBS,  except  to  oonsnlt  with  the  other 
partners  and  use  his  Inflnenoe  to  obtain  busi- 
ness for  the  firm.  National  Bank  ▼.  Thomas, 
47  N.  T.  15,  19;  Bonker  Contracting  Co.  v. 
Scrlbner,  66  N.  T.  Snpp.  444,  445,  52  App.  DIt. 
505;  Blmlra  Iron  &  Steel  Rolling  Mill  Go.  T. 
Harris,  26  N.  E.  641,  543, 124  N.  Y.  280. 

"In  order  to  make  a  partner  a  dormant 
partner,  It  is  essential  that  he  be  unknown, 
or  not  generally  known."  Rowland  t.  Bstes, 
42  AU.  528,  529, 190  Pa.  111. 

'*A  'dormant  partner,*  in  the  legal  ac- 
ceptation of  the  term.  Is  one  who  participates 
in  the  profits  of  the  trade,  but  conceals  his 
name.  A  partner  is  considered  dormant 
whose  name  Is  not  mentioned  in  the  firm,  nor 
embraced  under  general  terms  as  the  name 
of  one  of  the  firm.  8  Kent,  Gomm.  81.  A 
dormant  partner  differs  from  an  actual,  os- 
tensible partner  in  that,  his  name  being  sup- 
pressed and  concealed  from  the  firm,  his  in- 
terest is  consequently  not  apparent"  Speake 
▼.  Prewltt,  6  Tex.  252,  258  (quoting  8  Tom. 
Law  Did  71). 

Every  partner  is  construed  dormant  un- 
less his  name  is  mentioned  in  the  firm,  or  em- 
braced under  general  terms,  as  the  name  of 
one  of  the  firm  and  company.  Gow,  in  his 
Treatise  on  Partnership  (pages  12,  18),  says: 
**A  dormant  partner  is  likewise  a  participant 
In  the  profits  of  the  trade;  but,  his  name  be- 
ing surpressed  and  being  concealed  from  the 
firm,  his  interest  is  consequently  not  appar- 
ent" Mitchell  T.  Dall  (Md.)  2  Har.  &  G.  159, 
171, 

A  dormant  partner  is  one  whose  name  is 
not  mentioned  in  the  title  of  the  firm,  nor  em- 
braced in  some  general  term,  as  "0>mpany," 
"Sons,"  "Brothers,"  etc.,  and  whose  connec- 
tion as  partner  is  professedly  concealed  from 
the  world,  whether  actually  so  or  not  Jones 
T.  Fegely  (Pa.)  4  Phila.  1. 

DORMITORY. 

A  dormitory  is  a  room  or  rooms  or  a 
building  used  to  sleep  in;  sleeping  quarters; 
a  lodging  house.  It  does  not  include  a  dining 
hall.  Hillsdale  Gollege  t.  Rldeout,  46  N.  W. 
378,  875,  82  Mich.  94. 

DOS. 

Lord  Goke  says:  "Dos.  The  Tery  name 
doth  import  freedom;  for  the  law  doth  give 
her  therewith  many  freedoms."  Deltz  ▼. 
Beard  (Pa.)  2  Watts,  170,  172. 

DOTAGE. 

Dotage  Is  that  feebleness  of  the  mental 
faculties  which  proceeds  from  old  age.  It 
Is  a  diminution  in  degree  of  that  Intellectual 


power  which  was  once  possessed.  It  is  ttie 
alow  approach  of  death;  that  irrevocable  ces- 
sation, without  hurt  or  disease,  of  all  the 
functions  which  once  belonged  to  the  living 
animal.  The  external  functions  gradually 
cease;  the  senses  waste  away  by  degrees,  and 
the  mind  is  imperceptibly  yisited  by  decay. 
The  inert  and  dull  senses  transmit  the  pass- 
ing occurrences  so  Imperfectly  to  the  senso- 
rium  that  they  leave  none  but  a  transitory 
Impression  there.  Hence  long-past  transac- 
tions are  often  remembered  with  much  more 
exactness  than  those  which  have  taken  place 
recently.  In  the  second  childhood,  as  in  the 
first,  all  the  present  makes  but  a  faint  and 
fleeting  impression  on  the  mind;  hence  the 
judgment  In  both  cases  is  weak  and  the  con- 
duct unsteady  and  frivolous.  Owlng*s  Gase 
(Md.)  1  Bland,  370,  889,  17  Am.  Dec.  311. 

DOTAL  PROPERTY. 

Dotal  property  is  that  which  the  wife 
brings  to  the  husband  to  assist  him  in  bear- 
ing the  expenses  of  the  marriage  establish- 
ment Giv.  Gode  La.  1900,  art  2335;  Fleitas 
V.  Richardson,  13  Sup.  Gt  496,  496,  147  U.  B. 
550,  87  L.  Ed.  27e. 

DOTE. 

"Dote,"  as  used  In  the  Spanish  law,  is 
that  which  the  wife  gives  the  husband  on 
account  of  marriage,  and  is  a  sort  of  dona- 
tion, made  with  a  view  to  his  maintenance 
and  to  the  support  of  the  marriage.  Gutter  v. 
Waddlngham,  22  Mo.  200,  254. 

"Dote,"  as  used  in  the  Spanish  law, 
means  dowry  when  applied  to  the  patrimony 
of  the  wife;  but,  when  applied  to  towns,  it 
means  a  gift  or  endowment  Hart  t.  Bur- 
nett, 15  Gal.  530,  566. 

To  "dote*'  is  to  be  delirious,  silly,  or  in- 
sane.   Gates  T.  Meredith,  7  Ind.  440,  441. 

DOUBLE. 

Laws  1869,  p.  180,  |  ^0,  prohibiting  the 
bank  chartered  by  such  act  from  investing 
its  funds  in  bonds  or  mortgages,  excepting 
on  real  estate  worth  at  least  "double  the  sum 
Invested  above  all  Incumbrances,"  means 
"double  the  Investment  and  double  the  incum- 
brances." The  word  "above"  signlfles  ex- 
cess, and  the  word  "double"  signlfles  the  ex- 
cess. Williams  v.  McDonald,  7  Aa  866,  868» 
42  N.  J.  Bq.  (15  Stew.)  392. 

DOUBIiE  AOUIiTEBT. 

Double  adultery  Is  adultery  committed 
by  persons  both  of  whom  are  married.  Hun- 
ter V.  United  States  (Wis.)  1  Pin.  91,  92,  89 
Am.  Dec  277. 
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DOUBUS  BAIXOT. 

"Double  ballot,"  as  the  tenn  la  uaea  In 
Gen.  St  I  238»  declaring  that  no  double  bal- 
lot for  the  same  office  shall  be  counted,  meant 
a  case  where  more  than  one  ballot  for  the 
same  office  was  found  in  any  envelope  de- 
posited^ both  of  which  ballots  should  be  for 
the  same  person,  in  which  case  they  should 
be  considered  a  double  ballot,  and  one  only 
be  counted.  State  y.  Walsh,  25  AtL  1,  8, 
62  Conn.  2e0,  17  L.  B.  A.  304. 

DOUBLE  BENEFIT. 

A  railroad  relief  association  proYlded  for 
the  relief  of  insured  employes,  and  declared 
that  no  person  should  be  entitled  to  benefits 
therefrom  until  the  person  legally  entitled  to 
recover  damages  on  account  of  the  accident 
shall  release  the  railroad  company  in  order 
that  double  benefits  might  not  be  recovered. 
Held,  that  the  word  "double  benefits,"  as 
there  used,  was  not  limited  to  a  cause  where 
the  same  person  was  both  the  beneficiary  of 
the  relief  association  and  the  person  legally 
entitled  to  recover,  but  that  it  meant  that  no 
recovery  could  be  had  by  any  person  against 
a  relief  association  when  the  person  legally 
entitled  to  damages  made  a  claim  against 
the  road.  Fuller  v.  Baltimore  &  O.  E.  B. 
Ass'n,  10  AtL  237«  289,  67  Md.  433. 

DOUBLE  COSTS. 

Where  a  statute  authorizes  double  costs, 
they  are  to  be  calculated  thus:  First,  the 
common  costs,  and  then  half  the  common 
costs.  Van  Aulen  v.  Decker,  2  N.  J.  Law  (2 
Penning.)  108,  111;  Gilbert  t.  Kennedy,  22 
Mich.  5,  19. 

Double  costs  are  the  costs  taxed  and  then 
multiplied  by  two.  This  is  not  admitted  to 
be  the  English  method  of  computation,  which 
is  to  add  to  single  costs  one-half  of  their 
amount  (2  Tldd,  Pr.  982);  but  this  mode  of 
calculation  has  never  been  followed  in  this 
state.  Moran  v.  City  of  Huson,  84  N.  J. 
Law  (5  Vroom)  530,  531. 

Where  double  or  treble  costs  are  allow- 
ed, the  additional  costs  so  allowed  do  not  go 
to  the  officers  or  Jurors,  but  to  the  party,  to 
compensate  him  for  the  injustice  and  undue 
vexation  which  he  has  been  put  to.  Van 
Aulen  V.  Decker,  2  N.  J.  Law  (2  Penning.) 
108,  IIL 

DOUBLE  DAMAGES. 

Where  a  statute  gives  double  or  treble 
damages  to  the  party  injured,  the  Jury  should 
find  the  single  damages,  and  the  court  in  its 
Judgment  should  assess  the  double  or  treble 
damages,  and  the  general  verdict  in  such  a 
case  will  be  deemed  for  single  damages,  un- 


less the  contrary  appears.    Cross  T.  United 
States  (U.  S.)  6  Fed.  Cas.  892,  893. 

Gantt's  Dig.  §  1376,  made  it  a  misde- 
meanor for  any  person  to  be  a  party  to  any 
sale  intended  to  injure  or  defraud  creditors, 
and  providing  that  on  conviction  persons 
guilty  of  the  offense  should  be  fined  in  any 
sum  not  less  than  $500.  Section  1378  de- 
clared that  any  person  violating  the  previous 
section,  in  addition  to  the  fine,  should  pay 
to  any  person  injured  or  defrauded  "double 
damages  sustained  by  him,"  to  be  recovered 
in  a  proper  action.  Held,  that  the  term 
"double  damages  sustained  by  him"  meant 
double  the  amount  which  the  law,  as  appli- 
cable to  the  circumstances,  would  consider  he 
had  sustained.  The  Legislature  intended  to 
give  an  independent  civil  action,  which  did 
not  exist  at  common  law,  since  there  the 
persons  defrauded  could  not  have  sustained 
any  damage.  Daniel  v.  Vaccaro,  41  Ark.  316. 
329. 

DOUBLE  DEADWOODS. 

A  car  with  double  deadwoods  has  a  hori- 
zontal timber  at  the  end,  with  projecting 
blocks  bolted  to  each  end  of  the  timber,  and 
the  drawbar  for  coupling  extends  but  little 
beyond  the  faces  of  these  blocks.  In  coup- 
ling, the  blocks  come  together  and  receive 
the  blow  of  the  cars.  The  coupling  pin  is 
dropped  between  the  blocks  from  above. 
Distinguished  from  the  cars  with  double  dead- 
woods  is  that  known  as  the  single  dead- 
wood,  which  dispenses  with  the  projecting 
blocks,  and  leaves  the  drawbar  to  receive  the 
concussion  when  the  cars  are  coupled.  Mich- 
igan Central  R.  Co.  t.  Smithson,  7  N.  W.  791, 
45  Mich.  21Z 


DOUBLE   HOUSE. 

A  double  house  is  two  under  one  roof, 
each  complete  in  itself,  with  closed  parti- 
tion between,  and  with  independent  means 
of  ingress  in  front  and  rear.  Webb  t.  Car- 
ney (N.  J.)  32  Atl.  705. 


DOUBLE  INSURANCE. 

A  double  insurance  is  where  the  same 
man  is  to  receive  two  sums,  instead  of  one, 
or  the  same  sum  twice  over,  for  the  same 
loss,  by  reason  of  his  having  made  two  in- 
surances upon  the  same  ship  or  goods. 
Thurston  v.  Koch.  4  U.  S.  (4  Dall.)  348,  350, 
1  L.  Ed.  862.  But  two  insurances  on  the 
same  ship,  not  for  the  same  entire  risk,  do 
not  constitute  double  insurance.  Thus  a  poli- 
cy "at  and  from  Bayonne  to  the  first  port 
the  ship  might  make  in  the  United  States*'  is 
not  Identical  with  another  policy  on  the  same 
8hip  **from  Bayonne  to  New  York."  The  first 
policy  covers  the  time  the  vessel  is  at  Ba- 
yonne, and  terminates  at  the  first  port  the 
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ship  might  make  in  the  United  States  whether 
it  be  New  York  or  some  other  port  Hence 
the  two  policies  do  not  constitute  double  In- 
surance. Ck)Iumblan  Ins.  0:>.  y.  Lynch  (N.  Y.) 
11  Johns.  233,  238,  239. 

A  double  insurance  is  where  one  insures 
the  same  thing  twice  against  the  same  perils. 
Where^  however,  the  perils  undertaken  by 
the  owners  of  a  ship  are  not  the  same  which 
the  defendants  assume,  there  is  no  double 
Insurance.  The  risk  taken,  in  order  to  con- 
stitute double  insurance  by  the  different  in- 
surers, must  be  identical.  Perkins  ▼.  New 
England  Marine  Ins.  Co.,  12  Mass.  214,  218. 

In  order  to  constitute  double  insurance, 
so  as  to  vitiate  a  policy  of  insurance,  both 
policies  must  be  upon  the  same  insurable  in- 
terest -ffiitna  Fire  Ins.  Co.  v.  Tyler  (N.  Y.) 
16  Wend.  385,  30  Am.  Dec.  90.  Consequent- 
ly, where  it  appeared  that  insurance  was  tak- 
en upon  a  Joint  interest  in  property,  further 
insm'ance  on  the  interest  or  title  of  one  of 
the  Joint  owners  did  not  vitiate  the  policy, 
under  a  clause  providing  that,  if  any  other  in- 
surance shall  be  "made  upon  the  said  prop- 
erty" without  the  company's  consent  the 
policy  should  be  void.  Pitney  v.  Gleus  Falls 
Ins.  Co.  (N.  Y.)  61  Barb.  335,  342. 

Double  Insurance  may  be  defined  to  be 
additional  and  valid  insurance,  prior  or  sub- 
sequent, on  the  same  subject,  risk,  and  in- 
terest effected  by  the  same  insured  or  for  his 
benefit  and  with  his  knowledge  and  con- 
sent; but  owners  of  different  interests  in  the 
same  property  may  respectively  insure  their 
interests  without  risk  of  violating  a  provision 
in  a  policy  on  the  property  prohibiting  other 
insurance.  Home  Ins.  Co.  T.  Gwathmey,  1 
S.  E.  209,  213,  82  Va.  923. 

"A  double  insurance  is  where  the  same 
person  has  insurance  made  on  the  full  value 
of  his  interest  in  different  policies.  Whether 
made  in  his  own  name  or  the  name  of  others 
is  immaterial,  so  that  he  is  to  have  the  bene- 
fit of  both  policies."  Wells  v.  Philadelphia 
Ins.  Co.  (Pa.)  9  Serg.  &  R.  103, 107. 

Double  insurance,  which  makes  a  proper 
case  for  contribution  between  the  several  in- 
surers, is  where  the  property  insured  and  the 
interest  insured  is  identical.  Royster  v.  Roa- 
noke, N.  &  B.  Steamboat  Co.  (U.  S.)  26  Fed. 
492,  494. 

A  double  insurance  exists  when  the  same 
person  is  insured  by  several  insurers  sepa- 
rately in  respect  to  the  same  subject  and  In- 
terest Civ.  Code  Cal.  1903,  §  2641;  Rev. 
Codes  N.  D.  1899,  §  4531;  Civ.  Code  S.  D. 
1903,  §  1877;  Civ.  Code  Mont  1895,  S  3520; 
Lowell  Mfg.  Co.  v.  Safeguard  Fire  Ins.  Co., 
88  N.  Y.  591,  597;  American  Ins.  Ca  v.  Gris- 
wold  (N.  Y.)  14  Wend.  399,  460;  Westchester 
Fire  Ins.  Co.  v.  Foster,  90  111.  121.  124;  Le- 
banon Mut  Ins.  Co.  V.  Kepler,  106  Pa.  28, 
45;    Clarke  v.  Western  Assur.  Co.,  23  Ati. 


248,  249,  146  Pa.  561,  15  L.  R.  A.  127,  28  Am. 
St  Rep.  821;  Clarke  v.  Western  Assur.  Co., 
146  Pa.  561,  569,  570,  23  Ati.  248,  249,  15  L. 
R.  A.  127,  28  Am.  St  Rep.  821.  Like  the 
new  phrase,  "concurrent  insurance,"  it  was 
formerly  held  that,  to  be  double  insurance, 
the  policies  had  to  be  upon  precisely  the  same 
property.  Gough  v.  Davis,  52  N.  Y.  Supp. 
947,  948,  24  Misc.  Rep.  245.  If  there  be 
double  insurance  by  successive  policies  or 
simultaneously.  In  which  priority  of  insurance 
is  not  provided  for,  all  are  insurers  and  liable 
pro  rata.  Sloat  t.  Royal  Ins.  Co.,  49  Pa.  14, 
18,  88  Am.  Dec.  477.  All  the  policies  are 
considered  as  making  out  one  policy,  and 
therefore  any  one  insurer,  who  pays  more 
than  his  proportion,  may  claim  a  contribution 
from  others  who  are  liable.  Fire  policies 
usually  contain  express  and  exact  provisions 
upon  this  subject.  Clarke  v.  Western  Assur. 
Co.,  23  Ati.  248,  249,  146  Pa.  561,  16  L.  R.  A. 
127,  28  Am.  St.  Rep.  821  (citing  Arnold,  Ins.); 
Meigs  V.  Insurance  Co.  of  North  America,  54 
Ati.  1053,  1054,  205  Pa.  37a  Thus  a  policy 
on  lumber  of  every  description.  Including 
lath,  shingles,  and  pickets,  does  not  include 
the  same  subjects  as  one  on  lumber,  lath,  and 
pickets,  and  therefore  the  two  policies  do  not 
constitute  a  double  insurance.  West  Branch 
Lumberman's  Exchange  v.  American  Cent 
Ins.  Co.,  38  Ati.  1081,  1083,  183  Pa.  360. 

DOUBUS  PLEA. 

A  double  plea  la  one  which  constats  of 
several  distinct  and  independent  matters 
alleged  to  the  same  point  and  requiring  dif- 
ferent answers.  Gould,  PI.  p.  420.  But  this 
rule  is  not  violated  by  Introducing  several 
matters  into  a  plea,  if  they  be  constituent 
parts  of  the  same  entire  defense.  1  Chit 
PI.  p.  512;  Handy  v.  Waldrom,  18  R.  I.  567, 
29  Ati.  143,  49  Am.  St  Rep.  794.  In  assump- 
sit against  a  town  treasurer,  a  plea  that  the 
town  had  reached  its  debt  limit  when  it  con- 
tracted the  debt  in  suit  and  that  there  was 
no  money  in  defendant's  hands  then,  nor 
at  any  time  since,  with  which  the  debt 
could  have  been  paid.  Is  not  bad  for  duplic- 
ity, since  the  first  allegation  alone  does  not 
state  a  complete  defense.  McAleer  v.  An- 
gell,  36  Ati.  588,  19  R.  L  688. 

DOUBLE  TA^IATION. 

See  "Duplicate  Taxation." 

"Double  taxation,"  within  the  policy  of 
the  law  which  prohibits  double  taxation, 
means  the  taxing  of  the  same  piece  of  prop- 
erty twice  to  the  same  person,  or  taxing  the 
same  piece  of  property  once  to  one  person 
and  again  to  another;  but  the  imposing  of 
a  tax  on  the  shares  of  a  corporation  in  the 
hands  of  its  stockholders,  and  also  on  the 
property  of  a  corporation,  will  not  consti- 
tute such  double  taxation.    Cook  y.  City  of 
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Burlington,  13  N.  W.  113,  114,  59  Iowa,  ( 
251,  44  Am.  Rep.  679.  See,  also,  Oheshlre 
County  TeL  Co.  ▼.  State,  63  N.  H.  167,  169. 
But  see  Smith  v.  Burley,  9  N.  H.  423,  427, 
where  it  is  said  that  a  taxation  of  the  shares 
of  a  corporation  at  their  appraised  yalue 
would  in  fact  be  a  "double  taxation"  of  the 
property,  once  to  the  corporation  itself  and 
again  to  the  corporators,  which  would  be 
unjust,  oppressive,  and  unconstitutionaL 

The  fact  that  mortgages  held  by  savings 
banks  represent  deposits,  and  depositors  are 
taxed,  does  not  render  the  result  produced 
by  the  taxation  of  the  mortgages  as  real  es- 
tate a  double  taxation  within  the  meaning 
of  the  Constitution.  Common  Council  of 
City  of  Detroit  v.  Assessors  of  City  of  De- 
troit, 91  Mich^  78.  116,  51  N.  W.  787.  16  L.  B. 
A.  59. 

DOUBLE  TRIPPING. 

The  term  "double  tripping"  has  been 
used  in  the  towing  trade  on  the  Ohio  and 
Mississippi  rivers  to  designate  the  practice 
of  tow  boats  in  splitting  up  their  tow  and 
taking  a  portion  up  the  river  for  a  distance 
and  then  returning  for  the  remainder.  Pitts- 
burgh Ins.  Co.  V.  Dravo  (Pa.)  2  Wkly.  Notes 
Caa  194,  195. 

DOVBUS  USE. 

In  regard  to  patents,  "double  use''  Is 
the  application  of  a  principle  which  had  been 
discovered  and  applied  before.  In  such 
cases,  although  there  may  be  in  the  new  ap- 
plication some  degree  of  novelty,  and  some- 
thing may  have  been  discovered  or  found 
out  that  was  not  known  before,  yet,  unless 
the  new  occasion  on  which  the  principle 
is  applied  leads  to  some  kind  of  new  manu- 
facture or  to  some  new  result,  it  will  be 
but  a  double  use.  In  re  Blandy  (U.  S.)  8  Fed. 
Cas.  671,  673. 

A  patent  which  is  but  the  application 
of  the  old  process  to  a  new  use  is  denom- 
inated in  the  patent  law  a  "double  use." 
De  Lamar  v.  De  Lamar  Min.  Co.  (U.  8.)  110 
Fed.  538,  542. 

DOUBLE  WnX. 

The  term  "double  will"  has  been  used  to 
designate  an  instrument  by  which  two  per- 
sons join  in  disposing  of  their  separate  prop- 
erty to  the  survivor.  Bvans  v.  Smith,  28 
Oa.  98,  73  Am.  Dec  751. 

DOUBT. 

See    "Rational     Doubt**;     **Reasonable 
Doubt" 

Webster  defines  "doubt"  to  mean  uncer- 
tainty; uncertainty  of  mind.  Bowe  t,  Ba- 
ber,  8  South.  865,  866,  98  Ala.  422. 


Doubt  implies  a  want  of  settled  convic- 
tion or  opinion  on  a  proposition  considered. 
It  is  that  state  of  mind  in  which  we  hesitate 
as  to  two  contradictory  conclusions.  Smith 
V.  Missouri  Pac.  By.  Co..  44  S.  W.  718,  719, 
143  Mo.  33. 

A  doubt  Implies  a  condition  or  state 
of  the  mind  where  the  Judgment  is  not  at 
rest,  and  is  not  decidedly  on  one  side  or  the 
other  of  a  question.  West  Jersey  Traction 
Co.  V.  Camden  Horse  R.  Co.,  29  Atl.  333, 
346,  52  N.  J.  Eq.  (7  Dick.)  452. 

Timidity   distingiiislied. 

It  is  a  doubt,  as  the  word  is  used  in 
the  expression  "reasonable  doubt  necessary 
to  conviction,"  where  the  mind  hesitates 
because  it  is  not  convinced;  not  where  a 
convinced  mind  hesitates,  because  of  fear 
of  consequences,  in  declaring  its  conclusion. 
The  latter  is  not  doubt.  It  is  timidity.  Mc- 
Cabe  V.  Commonwealth  (Pa.)  8  Atl.  45,  47. 

DOUBTFUL  CLAIM. 

The  expression  "doubtful  claim,*'  as  used 
in  the  phrase  that  "the  compromise  of  a 
doubtful  claim  will  support  a  promise  to 
pay,"  means  that  the  claim  must  have  some 
probable  foundation,  but  must  be  really 
doubtful.  A  mere  pretended  claim  is  not 
sufficient.  Morey  v.  Town  of  Newfane  (N. 
Y.)  8  Barb.  645,  654. 

Code  1882,  §  2537,  authorizing  admhils- 
trators,  executors,  and  guardians  to  com- 
promise all  contested  or  "doubtful  claims" 
against  the  estates  or  wards  that  they  repre- 
sent, means  demands  of  doubtful  validity 
or  which  are  disputed.  The  two  terms, 
"contested"  and  "doubtful,"  are  not  precise- 
ly synonymous,  so  as  to  make  the  use  of 
both  an  idle  repetition.  Claims  whose  Jus- 
tice and  legality  may  be  questioned  are 
matters  here  referred  to.  Maynard  y.  Cleve- 
land, 76  Ga.  62,  70. 

DOUBTFUL  CREDIT. 

The  term  "doubtful  credit"  Is  very  com- 
prehensive, and,  when  used  without  words 
of  limitation  or  qualification,  is  understood 
to  mean  reputation  or  standing  in  the  com- 
munity, as  distinguished  from  the  estimate 
of  particular  Individuals.  Merchants'  Bank 
V.  Bank  of  Commerce,  24  Md.  12,  54. 

DOUBTFUL  TITLE. 

A  "doubtful  title"  is  defined  to  be  one 
which  conveys  no  property  to  the  purchaser 
of  the  estate.  Heller  v.  Cohen,  36  N.  Y. 
Supp.  668,  671,  15  Misc.  Bep.  378. 

In  equity  a  marketable  title  is  one  in 
which  there  is  no  doubt  involved,  either  as 
to  matter  of  law  or  fact    Every  title  is 
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doubtful  which  Invites  or  exposes  the  party 
holding  it  to  litigation.  If  there  be  color 
of  outstanding  title  which  may  prove  sub- 
stantial though  there  is  not  enough  in  evi- 
dence to  enable  the  chancellor  to  say  so,  a 
purchaser  will  not  be  held  to  take  it  and 
encounter  the  hazard  of  litigation.  Herman 
T.  Somers,  27  Atl.  1060,  1051,  158  Pa.  424, 
38  Am.  St  Bep.  851. 

DOVL 

It  is  held  In  all  authorities  that  doves 
are  ferse  natune,  and  as  such  are  not  the 
subject  of  larceny,  except  in  the  custody  of 
the  owner.  Commonwealth  v.  Ghace^  26 
Mass.  (0  Pick.)  15,  19  Am.  Dec  348. 

Doves  are  animals  feree  naturae,  except 
when  in  the  care  and  custody  of  the  owner, 
when  confined  in  the  dovecot  or  pigeon 
house,  and  when  in  the  nest  not  able  to  fly. 
When  not  In  such  care,  they  are  not,  in  con- 
templation of  law,  the  property  of  any  one, 
and  are  not  the  subject  of  larceny.  Ruck- 
man  V.  Outwater,  28  N.  J.  Law  (4  Dutch.) 
581,  586. 


DOVER'S  POWDERS. 

Dover's  powders  "is  a  well-known  prep- 
aration containing  opium  as  one  of  its  in- 
gredients." But  such  fact  does  not  make  a 
representation  in  an  application  for  insurance 
that  applicant  had  never  used  opium  false, 
where  he  had  used  Dover's  Powders.  Higbee 
V.  Guardian  Mut  Life  Ins.  Ga  (N.  Y.)  66 
Barb.  462,  472. 


DOWEL  PIN. 

Webster's  Dictionary  defines  a  "dowel 
pin"  as  a  pin  of  wood  or  metal  used  for 
Joining  two  pieces,  as  of  wood,  stones,  etc., 
by  inserting  part  of  its  length  in  one  piece, 
the  rest  of  it  entering  a  corresponding  hole 
in  the  other.  In  Knight  Mech.  Diet  (1876) 
p.  735,  a  "dowel"  is  defined  as  a  pin  used  to 
connect  adjacent  pieces,  penetrating  a  part 
of  its  length  into  each  piece  at  right  angles 
to  the  plane  of  Junction.  Perry  v.  Bevere 
Bubber  Go.  (U.  8.)  103  Fed.  314^  48  a  a  A. 
248. 


DOWER. 

See  "Inchoate  Bight  of  Dower";  '"Wid- 
ow's  Dower";  "Bight  of  Dower"; 
"Assignment  of  Dower";  "Suit  for 
Dower";  "Tenant  In  Dower." 

It  is  difi^cult  to  trace  the  true  origin  of 
dower,  but  all  writers  admit  it  to  be  of 
great  antiquity.  It  is  probable  that  it  first 
grew  out  of  the  customs  of  the  northern  na- 


tions, who  subdued  the  Boman  Bmplre,  and 
that  its  introduction  into  thib  Jurisprudence 
of  England  was  borrowed  from  the  usages 
of  the  Germans  and  Danes.  Like  every  oth- 
er species  of  property,  dower  underwent 
a  great  many  changes.  It  was,  however, 
finally  established  and  confirmed  by  the  law 
of  Magna  Gharta;  and  from  that  time  to 
the  present  the  term  "dower"  has  had  a 
legal  and  technical  meaning,  which  in  Eng- 
land it  still  retains.  Dower  at  the  common 
law  exists  where  a  man,  seised  of  an  estate 
of  inheritance,  dies  in  the  lifetime  of  his 
wife,  in  which  case  she  is  entitled  to  be 
endowed  during  her  natural  life  of  one  third 
part  of  all  his  lands  and  tenements  whereof 
he  was  seised  at  any  time  during  the  cover- 
ture, and  which  any  issue  she  might  have 
had  could  by  possibility  have  Inherited.  2 
Bl.  Gomm.  129;  4  Kent,  Gomm.  35.  The 
reason  of  this  allowance  is  said  to  be  for 
the  maintenance  of  the  wife  and  the  support 
and  education  of  her  younger  children.  To 
constitute  a  tenancy  in  dower,  three  things 
are  necessary:  (1)  Marriage;  (2)  seisin  of 
the  husband;  and  (3)  his  death.  A  seisin 
in  law,  as  well  as  in  deed,  entitled  the  wife 
to  dower,  upon  the  principle  that  she  had  no 
power  to  reduce  her  husband's  lands  into 
actual  possession.  The  right  of  dower  at- 
tached upon  all  marriages  not  absolutely 
void  and  existing  at  the  death  of  the  hus- 
band. The  seisin  of  the  husband  for  the 
mere  transitory  instant,  where  the  estate 
passes  in  and  out  of  him  at  the  same  time, 
or  where  he  was  a  mere  naked  trustee,  with- 
out any  beneficial  interest  in  the  inheritance, 
will  not  entitle  the  wife  to  dower.  Hill's 
Adm'rs  v.  Mitchell,  5  Ark.  (5  Pike)  608,  610. 
See,  also,  Lamar  v.  Scott  (S.  G.)  3  Strob.  662, 
563;  Beebe  v.  Lyle,  40  N.  W.  944,  946,  78 
Mich.  114;  Seager  v.  McGabe,  52  N.  W.  299, 
302,  92  Mich.  186,  16  Ll  B.  A.  247;  Eberle 
V.  Fisher,  13  Pa.  (1  Harris)  526,  527;  Butler 
V.  Fitzgerald,  61  N.  W.  640,  43  Neb.  192, 
27  L.  B.  A.  252,  47  Am.  St.  Bep.  741;  Sanders 
V.  Wallace,  24  South.  354,  356,  118  Ala.  418; 
Adams  V.  Storey,  26  N.  E.  582,  583,  185  IlL 
448,  11  L.  B.  A.  790,  25  Am.  St  Bep.  392; 
Sutherland  v.  Sutherland,  69  111.  481,  485; 
Wait  V.  Walt  (N.  Y.)  4  Barb.  192,  202;  John- 
son V.  Vandyke  (XJ.  S.)  13  Fed.  Gas.  888, 
894. 

The  word  "dower"  is  unambiguous.  It 
has  a  fixed,  deflnitei  and  legal  meaning;  and 
it  is  determined  by  statute  to  apply  to  and 
extend  to  all  the  lands,  tenements,  and  her- 
editaments whereof  the  husband,  or  any  oth- 
er to  his  use,  was  seised  of  an  estate  of  in- 
heritance at  any  time  during  the  intermar- 
riage, to  which  the  wife  shall  not  have  re- 
linquished her  right  of  dower  by  deed,  ex- 
cept in  cases  provided  for  by  the  statute. 
Ghapin  v.  Hill,  1  B.  I.  446,  452. 

y  Gommon-law  dower  is  defined  to  be  that 
portion  of  lands  which  a  wife  has  for  the 
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term  of  her  life  of  tbe  lands  of  her  husband 
after  his  death.  Bnt  in  South  Carolina  stat- 
utes have  been  passed  authorizing  In  certain 
cases  a  sum  of  money  to  be  assessed  In  lieu 
of  the  widow's  dower.  C!ommlssloners  are 
to  be  appointed  for  the  purpose  of  admeasur- 
ing dower,  and  the  law  requires  that  they 
shall  mete  out  to  the  widow  and  put  her  In 
mil  and  peaceable  possession  of  one  third 
part  of  all  the  lands  of  her  deceased  hus- 
band, and,  where  this  cannot  be  done  with- 
out manifest  disadvantage,  then  the  com- 
missioners shall  assess  a  sum  of  money  to 
be  paid  to  the  widow  In  lieu  of  her  dower. 
Jeffries  v.  Allen,  83  S.  C.  268,  270,  271,  11 
S.  E.  764. 

A  wife's  right  of  dower  Is  an  emana- 
tion from  the  ownership  of  her  husband,  and 
subject  to  all  Its  qualifications,  though  not 
to  his  alienations  or  Incumbrances,  during 
the  coverture,  without  her  consent  declared 
as  prescribed  by  law.  Wilson  t.  Davisson 
(Va.)  2  Rob.  384,  405. 

Dower  is  a  title,  inchoate  and  not  con- 
summate until  the  death  of  the  husband; 
but  it  is  an  Interest  which  attaches  on  the 
land  as  soon  as  there  is  a  concurrence  of 
marriage  and  seisin.  Youngs  v.  Garter  (N. 
Y.)  50  How.  Praa  410,  411  (citing  4  Kent, 
Oomm.  p.  51). 

Dower  is  a  right  whlcli.  Inchoate  during 
coverture,  becomes  absolutely  vested  In  the 
wife  as  an  estate  upon  the  death  of  her 
husband,  and  Is  as  much  beyond  his  con- 
trol or  power  of  disposition  as  her  own  In- 
heritance. It  not  being  his  to  give,  every 
devise  which  he  makes  of  his  land  upon 
which  the  right  of  dower  attaches  is  presum- 
ed to  be  given  subject  to  the  legal  estate,  un- 
less the  contrary  appears  on  the  face  of  the 
will  in  express  words  or  by  the  strongest 
kind  of  implication.  Cunningham  v.  Shan- 
non (S.  0.)  4  Rich.  Bq.  135,  140. 

The  right  to  dower  is  an  Interest  which 
the  law  casts  on  the  wife,  and  may  be  com- 
pared to  a  life  estate  vested  In  one  person, 
to  take  effect  only  in  case  he  survives  an- 
other. The  right  to  enjoy  the  estate  is  but 
a  possibility.  He  may,  and  he  may  not,  sur- 
vive. If  he  does  survive,  the  right  becomes 
perfect  A  right  to  dower  is  an  Interest  con- 
tingent during  the  life  of  the  husband,  but 
rendered  absolute  by  his  death.  "Dower," 
says  Kent,  "is  a  title  Inchoate,  and  not  con- 
sunmiate  until  the  death  of  the  husband;  but 
it  is  an  Interest  which  attaches  on  the  lands 
as  soon  as  there  is  the  concurrence  of  mar- 
riage and  seisin."  The  right  to  dower  in 
personal  property  is  an  Inchoate  interest, 
contingent  during  the  life  of  the  husband, 
but  rendered  absolute  by  his  death.  The 
right  is  of  a  double  contingency,  vi2.:  He 
may,  before  death,  will  or  give  it  away,  and 
she  may  not  survive  hlnu  Smith  y.  Hlnes, 
10  Fla.  258,  283. 


The  words  "right  of  dower,"  in  a  will 
wherein  the  testator  states  that  he  is  In- 
formed that  by  the  laws  of  the  state  con- 
cerning the  wife's  right  of  dower  she  is  en- 
titled to  tbe  possession  of  one-third  of  his 
personal  estate  and  a  life  interest  to  the 
extent  of  one-third  of  his  real  estate,  held 
used  as  descriptive  of  the  widow's  right, 
both  under  the  statutes  of  dower  and  dis- 
tribution, and  not  in  their  strict  technical 
sense.  They  meant  what  the  law  gives  a 
widow  in  case  of  intestacy,  and  when  her 
rights  are  controlled  and  measured  by  noth- 
ing but  the  law.  Woodford's  Ex'rs  v.  Wood- 
ford, 44  N.  J.  Eq.  (17  Stew.)  79,  80.  14  Atl. 
273,  274. 

An  estate  in  dower  is  a  continuation  of 
the  estate  of  the  husband,  and  upon  his 
death  the  right  thereto  becomes  consummate. 
Young  V.  Tarbell,  37  Me.  509,  513. 

The  word  "dower,"  In  its  ordinary  ac- 
ceptation, since  its  first  Introduction  into 
this  country,  has  been  used  synonymously 
with  the  word  "third,"  so  that  by  dower  out 
of  all  lands  of  which  the  husband  is  seised, 
or  is  in  coverture^  Is  meant  one-third  of 
such  land.  Dower  in  the  equity  of  redemp- 
tion means  dower  in  the  land  subject  to  in- 
cumbrances pursuant  to  dower;  that  is,  one- 
third  for  life  of  what  remains  of  the  land 
after  satisfying  the  incumbrances.  Hoy  t. 
Varner,  42  S.  E  690,  693,  100  Va.  600. 

The  term  "dower"  is  one  very  well  un- 
derstood by  laymen,  and  therefore  a  return, 
assigning  certain  real  estate  to  the  widow 
as  and  for  her  dower,  is  a  sufficiently  cor- 
rect description.  Skolfield  v.  Skolfield,  84 
Atl.  27.  28,  88  Me.  258. 

Under  the  act  relative  to  dower  (Rev. 
Laws,  p.  397)  the  widow  is  entitled  to  dower 
of  all  lands,  etc.,  whereof  any  person  was 
seised  of  an  estate  of  Inheritance  at  any  time 
during  coverture  to  the  use  of  the  husband, 
if  in  equity  the  husband  was  the  real  owner 
of  the  land  and  had  the  right  at  any  time  to 
have  a  conveyance  to  himself  of  the  legal 
title  and  estate  in  possession.  Yeo  v.  Mer- 
cereau,  18  N.  J.  Law  (8  Har.)  387.  305. 

Under  section  24,  c.  62,  Gen.  St  1878» 
allowhig  dower  to  a  wife  divorced  on  the 
ground  of  the  adultery  of  her  husband  as  If 
he  were  dead,  the  term  "dower"  must  be 
held  to  extend  to  and  Include  the  present 
statutory  provisions  for  the  wife  In  lieu  of 
dower  In  lands  of  a  deceased  husband. 
Holmes  v.  Holmes,  54  Minn.  352,  854^  355, 
56  N.  W.  46. 

The  word  "dowCT,"  as  used  in  Rev.  St. 
C  109,  I  46,  relating  to  wills,  should  be  con- 
strued to  include  a  saving  to  the  widows  of 
persons  dying  Intestate  of  one-third  of  the 
personal  estate,  forever,  after  payment  of 
debts.  Sess.  Laws,  p.  168^  |  6b  Rawson  t. 
RawBon,  52  UL  62.  68. 
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The  term  "dower"  is  sometimes  applied 
to  the  estate  of  the  husbasd  given  by  law, 
and  Judge  Scott,  in  Hastings  v.  Meyers' 
Adm'r,  21  Mo.  619,  seems  to  use  it  in  this 
sense;  but  it  properly  refers  to  the  inter- 
est of  the  widow  as  such  in  his  lands.  The 
allowance  to  the  widow  of  household  furni- 
ture, provisions,  etc.,  is  not  part  of  the  dow- 
er proper,  though  it  pertains  to  its  nature  in 
being  absolutely  without  regard  to  the  claims 
of  creditors,  and  also  without  regard  to  the 
husband's  right  of  disposition  by  will.  Bry- 
ant V.  McCune,  49  Mo.  54G,  547. 

The  word  "dower,"  as  used  in  a  will 
whereby  the  testator  left  all  his  property, 
real  and  personal,  in  the  possession  of  his 
wife  during  her  widowhood,  for  the  purpose 
of  raising  and  educating  the  children,  and 
providing  that,  if  the  wife  married  again  be- 
fore the  children  were  all  of  age,  she  should 
have  her  dower  under  the  law,  and  the  bal- 
ance to  remain  in  common  stock  to  the  chil- 
dren, each  drawing  an  equal  proportion  as 
he  or  she  should  come  of  age,  does  not  mean 
dower  in  the  legal  sense,  as  the  interest  of 
the  widow  in  the  real  estate  of  her  de- 
ceased husband  before  the  manifest  intent 
of  the  testator  in  case  his  widow  married 
again  was  that  she  should  have  such  portion 
of  his  real  and  personal  estate  as  the  law 
entitled  her  to  have  if  the  testator  had  died 
Intestate,  and  the  word  "dower"  should  be 
BO  construed.  Paine  v.  Gupton,  30  Tenn.  (11 
Humph.)  402,  403. 

Where  a  will  provides  that  a  devise  to 
testator's  widow  shall  be  in  lieu  of  all  stat- 
utory allowances,  strictly  speaking,  dower 
is  not  included.  Dower  is  something  more 
than  an  allowance.  It  is  an  estate  in  real 
property  which  vests  in  the  widow  immedi- 
ately on  the  death  of  her  husband;  and, 
where  the  relationship  of  husband  and  wife 
exists,  it  cannot  be  taken  from  her  without 
her  consent  In  other  words,  it  is  an  es- 
tate of  which  she  cannot  be  deprived,  ex- 
cept by  due  course  of  law.  Both  the  widow's 
quarantine  and  the  exemption  specified  in 
Code  C?iv.  Proc.  §  2713,  are  provisions  which 
inure  to  the  benefit  of  the  widow,  whether 
her  husband  dies  testate  or  not,  unless, 
where  he  dies  testate,  some  provision  is 
made  to  bar  that  which  the  law  has  created 
expressly  for  her  benefit,  and  she  has  elected 
to.  accept  the  same  in  lieu  of  the  statutory 
provisions.  In  re  Mersereau,  77  N.  Y.  Supp. 
329,  332,  38  Misc.  Rep.  208. 

A  will  devising  real  estate  gave  to  the 
testator's  widow  a  right  to  one-fifth  of  all 
the  grain  and  money  rent  that  might  be  pro- 
duced on  the  land  devised  during  her  natural 
life,  unless  she  choose  to  renounce  the  will. 
The  devisee,  after  the  death  of  the  testator, 
sold  the  land  subject  to  the  dower  right,  and 
gave  a  bond  conditioned  to  satisfy  said  dow- 
er right,  80  that  the  grantee  should  have  en- 


tire possession  thereof,  wltnont  any  hin- 
drance. The  widow  elected  to  take  under 
the  will,  and  thereafter  an  action  was 
brought  on  the  bond.  Held,  that  the  words 
"dower"  or  "dower  right,"  as  used  In  the 
bond,  meant  the  "interest  of  the  widow, 
which  was  charged  on  the  land  by  the  will.** 
Heorath  v.  Hogan,  41  111.  App.  472,  475. 

Laws  1805,  p.  169,  entitled  "An  act  to 
amend  chapter  55,  Rev.  St  1889,  entitled 
*Dower,'  by  adding  a  new  section  thereto." 
provided  that,  when  the  wife  shall  die  with- 
out any  child  or  other  descendant,  her  wid- 
ower shall  be  entitled  to  one-half  of  her  es- 
tate absolutely,  subject  to  the  payment  of 
her  debts.  It  was  contended  that  this  pro- 
vision was  void,  as  not  being  within  the 
term  "dower."  It  was  held  that  the  word 
"dower,"  as  thus  used,  will  be  construed  in 
the  light  of  the  general  meaning  of  that 
term — ^that  is,  that  with  which  one  Is  gifted 
or  endowed — and,  as  so  construed,  the  sub- 
ject of  the  act  was  embraced  in  the  title. 
O'Brien  v.  Ash,  69  S.  W.  8,  13,  169  Mo.  283. 

Though  tenancies  in  dower  were  abol- 
ished in  Indiana  in  1852,  lawyers  and  courts 
continue  to  speak  of  the  provision  establish- 
ed for  the  wife  in  lieu  thereof  as  a  dower; 
and,  indeed,  Webster's  Dictionary  defines 
dower  as  the  provision  for  a  widow  on  her 
husband's  death.  For  these  reasons  the  use 
of  the  word  "dower"  in  a  will  cannot  be 
held  to  prove  that  the  testator  did  not  un- 
derstand that  the  law  had  been  changed, 
and  that  the  will  in  other  portions  thereof 
was  drawn  up  in  view  of  the  law  before  the 
change.  Durbin  y.  Redman,  40  N.  B.  133, 
134,  140  Ind.  694. 

Oen.  St  c.  62,  §  24,  allowing  dower  to 
a  wife  divorced  on  the  ground  of  the  adultery 
of  her  husband  as  if  he  were  dead,  should 
be  .construed  to  extend  to  and  include  the 
statutory  provisions  for  the  wife  in  lieu  of 
dower  in  the  lands  of  her  deceased  husband; 
the  interest  created  by  such  statutes  being 
inchoate  on  the  marriage  and  seisin,  becom- 
ing absolute  at  his  death,  and  her  estate  ex- 
tending to  the  homestead  and  one-third  of 
other  lands  of  which  the  husband  was  seised 
during  coverture,  and  which  could  not  be  de- 
vested without  her  consent  Holmes  T* 
Holmes,  56  N.  W.  46,  54  Minn.  852. 

Ourtesy  distinBiilfllied* 

There  is  a  radical  difference  between  s 
right  of  dower  and  an  estate  by  the  curtesy. 
The  latter  takes  effect  as  a  freehold  estate 
immediately  on  the  death  of  the  wife.  On 
the  other  hand  dower  is  not  in  any  sense  an 
estate  until  assigned.  This  is  the  common- 
law  rule;  the  widow  not  being  vested  with 
the  title  or  possession.  She  has  no  legal 
seisin  or  right  of  entry  until  dower  Is  as- 
signed. Malone  v.  Conn,  23  S.  W.  677,  07a 
95Ky.  93. 
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Diitribntion  of  eitate  disttmsiiijdiod. 

See  "DlBtrlbution." 

Dowry  diitinsvlshed* 

The  words  "dower,"  "dowery,"  and 
"dowry"  are  regarded  by  lexicographers  as 
etymologically  different  forms  of  tbe  same 
word.  Dowery  has  become  obsolete,  and 
dower  and  dowry  have  in  modem  times  ac- 
quired, both  in  law  and  in  popular  uses,  dis- 
tinct significations.  Johnson  y.  Goss,  182 
Mass.  274,  275. 

Dower  is  not  equivalent  to  dowry.  The 
former  is  a  provision  for  a  widow  at  her  hus- 
band's death,  but  the  latter  is  a  bride's  por- 
tion on  her  marriage.  Wendler  v.  Lambeth, 
63  S.  W.  684,  686^  163  Mo.  428. 

Homestead  distingiiislied* 

Dower  and  homestead  rights  are  differ- 
ent in  character.  Dower  is  a  life  estate,  that 
after  assignment  may  be  sold  and  conveyed 
as  other  estates.  The  homestead  is  not  such 
a  right  as  can  be  used  in  any  manner  other 
than  as  provided  by  the  Constitution.  The 
grant  of  a  homestead  was  intended  to  be  in 
addition  to  the  right  of  dower.  Horton  v. 
HlHiard,  24  S.  W.  242,  243,  58  Ark.  298. 

lioeaoy  dlstinsiiislied. 

Dower  is  a  provision  made  by  law  for 
the  support  of  the  widow.  A  legacy  Is  a  pro- 
vision made  by  affection  for  the  better  sup- 
port of  the  wife.  Brown  v.  Caldwell  (S.  C.) 
Speers,  Eq.  322,  327. 

Am  an  estate  in  land. 

Dower  unassigned  is  a  mere  right  of 
action,  and  nothing  more.  Bayner  v.  Lee, 
20  Mich.  884,  386. 

Dower  before  assignment  is  purely  an 
equitable  right,  which  confers  no  specific  es- 
tate or  interest  in  the  land  that  can  be  sold 
or  assigned.  Tumipseed  v.  Fitzpatrlck,  75 
Ala.  297,  303  (citing  Barber  v.  Williams,  74 
Ala.  331). 

An  estate  of  dower  is  a  freehold  estate; 
but  a  right  of  dower  in  a  married  woman, 
before  it  has  become  consummated  by  the 
dcnth  of  her  husband,  is  a  mere  intangible, 
inchoate,  contingent  expectancy,  and  not  on- 
ly is  not  an  interest  in  the  land,  but  does  not 
even  rise  to  the  dignity  of  a  vested  right 
Goodklnd  v.  Bartlett,  26  N.  E  387,  136  111.  18. 

The  right  of  dower  in  a  married  woman 
is  a  mere  intangible,  inchoate,  and  contin- 
gent expectancy,  and  even  in  a  widow,  until 
it  is  assigned,  it  is  no  estate  in  the  land;  but 
it  is  a  right  resting  in  action  only,  and  can- 
not be  aliened.  Blain  v.  Harrison,  11  111. 
(1  Peck)  384,  385;  McNeer  v.  McNeer,  82  N.  B. 
681,  683,  142  111.  388,  19  L.  B.  A.  256. 

The  estate  In  dower  is  everywhere  treat- 
ed of  as  an  estate  in  lands,  tenements,  and 


hereditaments.     Lamar   v.   Scott  (S.   C)  8 
Strob.  662,  568. 

Until  there  Is  an  actual  admeasurement 
of  the  dower,  it  is  a  mere  potential  interest, 
amounting  to  nothing  more  than  a  chose  in 
action,  and  is  not  subject  to  seizure  and  sale 
by  execution  at  law.  The  wife  has  no  in- 
terest or  estate  in  the  lands,  and  her  deed 
operates,  not  as  a  grant,  but  as  an  estoppel. 
Traders'  Ins.  Co.  v.  Newman,  22  N.  E.  428, 
430,  120  Ind.  554. 

While  it  is  true  that  the  wife's  Inchoate 
right  of  dower  is  a  mere  intangible  expec- 
tancy, and  is  not,  strictly  speaking,  an  estate 
In  land,  and  does  not  even  rise  to  the  dignity 
of  a  vested  estate,  it  is  a  valuable  right, 
which  the  law  will  protect  as  possessing  ele- 
ments of  property.  Morgan  v.  Wlckliffe 
(Ky.)  70  S.  W.  680,  681  (citing  Helm  v.  Board 
[Ky.]  70  S.  W.  679;  Petty  v.  Petty,  43  Ky. 
L4  B.  Mon.]  215,  39  Am.  Dec.  501). 

Dower  is  a  title  inchoate,  and  not  con- 
summate until  the  death  of  the  husband;  but 
it  is  an  interest  which  attaches  on  the  land 
as  soon  as  there  is  a  concurrence  of  marriage 
and  seisin.  4  Kent,  Oomm.  50.  It  has  been 
compared  to  a  life  estate,  vested  in  one  per- 
son, to  take  effect  only  in  case  he  survives 
another.  Madigan  ▼.  Walsh,  22  Wis.  601, 
504. 

Dower  is  not  an  estate  in  land,  vested  or 
otherwise.  It  is  a  right  without  value,  un- 
less by  some  modern  methods  a  possibility 
may  be  valued.  A  possibility  or  contingency 
is  not  an  estate.  It  may  be  affirmed  gener- 
ally, where  a  right  is  given  by  law,  until 
that  right  becomes  vested  in  some  way  in 
property,  the  law  may  be  changed  or  re- 
pealed, and  the  right  taken  away.  Dower 
does  not  become  a  vested  right  in  the  wife 
until  the  death  of  her  husband.  A  possi- 
bility of  dower  Is  no  vested  right  in  the  es- 
tate of  dower,  or  anything  the  law  recog- 
nizes as  property.  Bicbards  v.  Bellingham 
Bay  Land  Co.  (U.  S.)  54  Fed.  209,  211,  4  O. 
C.  A.  290. 

**The  right  of  dower  is  not  an  undivided 
one-third  of  the  entirety,  but  is  a  one-third 
in  severalty;  nor  is  it  one-third  in  quantity 
of  the  lands  of  which  the  husband  died  seis- 
ed, but  the  widow  is  entitled  to  the  use  of 
such  parts  as  will  yield  one-third  of  the  en- 
tire income  of  the  whole.  The  right,  until 
assignment,  is  Inchoate,  and  cannot  be  set  up 
by  any  one  in  ejectment  against  an  heir  en- 
titled to  the  fee."  King  v.  Merritt,  84  N.  W. 
689,  699,  67  Mich.  194. 

As  an  InoiunbraiLOO. 

See  "Incumbrance  (On  Title).** 

As  inlieritaiioe. 

Blackstone,  following  Littleton  and  the 
old  writers  on  the  common  law,  classes  an 
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"estate  in  dower"  with  estates  of  freehold 
not  of  Inheritance.  Lamar  t.  Scott  (S.  0.)  8 
Strob.  662,  563. 

Oomp.  Laws,  §  646,  providing  that,  when 
a  divorce  shall  be  granted  by  reason  of  the 
fault  or  aggression  of  the  husband,  the  wife 
shall  be  entitled  to  certain  property  and  ali- 
mony, etc.,  and  that,  if  the  wife  survive  her 
husband,  she  shall  also  be  entitled  to  her 
right  of  dower  In  the  real  estate  of  her  hus- 
band, not  allowed  her  as  alimony,  of  which 
he-  was  seised  at  the  time  during  coverture, 
and  to  which  she  had  not  relinquished  her 
right  of  dower,  should  not  be  construed  to 
mean  inheritance;  for  It  will  be  presumed 
that,  If  the  Legislature  had  intended  "In- 
heritance," it  would  have  said  so.  Crane  v. 
Flpps,  29  Kan.  585,  588. 

The  Interest  of  a  widow  of  an  Intestate 
In  the  lands  of  her  deceased  husband  after 
the  sale  of  the  lands  In  partition  remains  the 
same  as  before  the  sale^  to  wit,  that  of  a 
tenant  for  life.  Kunselman  v.  Stine,  38  AtL 
414,  41  Wkly.  Notes  Gas.  82,  83,  183  P&  1. 

As  a  lien. 

A  widow's  dower  is  an  estate  and  inter- 
est during  her  life,  and  not  merely  a  lien. 
In  re  Emig's  Estate,  40  Atl.  522,  186  Pa.  409; 
Dlefenderfer  v.  Eschleman  (Pa.)  6  Atl.  568, 
570,  18  Wkly.  Notes  Gas.  315,  817,  118  Pa. 
306. 

The  statutory  dower  of  a  widow  is  not 
treated  as  a  lien  on  land;  but  it  Is  an  inter- 
est in  it.  It  is  an  estate  given  by  the  intes- 
tate laws.  Enyard  v.  Enyard,  42  AtL  526, 
527,  190  Pa.  114,  70  Am.  St  Rep.  623. 

Dower  is  a  freehold  estate  growing  out 
of  marriage,  seisin,  and  death  of  the  hus- 
band. The  right  of  dower  after  marriage  Is 
absolute^  and  fixes  a  lien  on  all  lands  of 
which  the  husband  was  seised  of  an  estate 
of  inheritance.  No  subsequent  act  of  his, 
without  the  wife's  consent,  can  devest  her 
of  it.  It  takes  by  way  of  lien  created  by  and 
at  the  time  of. marriage,  and,  when  once 
fixed,  is  paramount  to  the  claim  of  creditors 
and  purchasers.  Tate  v.  Jay,  31  Ark.  576, 
579. 

As  arisins  by  operation  of  law. 

Dower  is  an  estate  which  arises  solely 
by  operation  of  law,  and  not  by  force  of  any 
contract,  express  or  implied,  between  the 
parties.  It  is  the  silent  effect  of  the  rela- 
tion entered  into  by  them,  not  in  itself  inci- 
dentally to  the  marriage  relation,  or  as  im- 
plied by  the  marriage  contract,  but  merely 
as  that  contract  calls  into  operation  the  posi- 
tive institution  of  the  municipal  law.  Biar- 
tin'8  Heirs  v.  Martin,  22  Ala.  86,  105. 

"Dower  is  not  the  result  of  the  marriage 
contract,  but  is  a  provision  which  the  law 
makes,  founded  on  public  policy,  for  the  ben- 


efit of  tne  wife  as  an  hicident  to  the  mar 
riage  relation,  and  contingent  on  the  seisin 
and  death  of  the  husband  before  the  right 
of  dower  becomes  fixed  and  consummate  by 
his  death.  It  is,  therefore,  subject  to  legisla- 
tive control,  and  may  be  modified  or  taken 
away."  Morrison  v.  Rice,  29  N.  W.  168,  169, 
85  Minn.  436. 

"To  entitle  to  dower  there  must  be  a 
marriage.  So  the  death  and  seisin  of  lands 
by  the  husband  are  always  necessary  to  es- 
tablish a  right  to  this  estate.  But  they  are 
not  embraced  by,  nor  are  they  the  subjects 
of,  a  marriage  contract  The  estate  is  by 
law  made  an  incident  of  the  marriage  rela- 
tion. It  stands,  like  an  estate  by  the  cur- 
tesy, on  the  foundation  of  positive  law." 
Moore  v.  aty  of  New  York,  8  N.  Y.  (4  Seld.) 
110,  113,  59  Am.  Dec.  473. 

Dower  is  not  the  result  of  contract,  but 
a  positive  institution  of  the  state,  founded 
on  reasons  of  public  policy.  Moore  v.  City 
of  New  York,  8  N.  Y.  (4  Seld.)  110,  113,  59 
Am.  Dec.  473. 

Dower  is  the  provision  the  law  makes 
for  a  widow  out  of  the  lands  of  her  husband. 
It  is  not  the  result  of  contract,  but  a  posi- 
tive'institution  of  the  state,  founded  on  rea- 
sons of  policy.  Moore  v.  New  York,  8  N.  Y. 
(4  Seld.)  110,  50  Am.  Dec.  473.  It  is  a  life 
estate  granted  by  operation  of  law  in  favor 
of  the  wife  on  decease  of  her  husband,  by 
which  she  la  endowed  for  life  of  a  third  of 
the  land  of  which  he  was  seised  of  an  estate 
of  inheritance  at  any  time  during  coverture. 
Jourdan  v.  Haran,  3  N.  Y.  Supp.  541,  542. 

Dower  at  common  law  was  a  right  in- 
stitutional in  character  arising  in  law,  and 
not  out  of  the  pact  or  consent  of  the  parties. 
It  springs  from  marriage  and  seisin,  and  at 
once  fastens  on  the  land  by  a  right  para- 
mount to  that  of  any  person  claiming  on  the 
husband  by  a  subsequent  act  2  Go.  Lltt  32. 
Jt  follows,  therefore,  that  neither  the. aliena- 
tion of  the  husband,  nor  any  act  suffered  or 
done  by  him,  such  as  bankruptcy,  will  con- 
fer a  title  on  the  alienee  or  assignee.  It  will 
defeat  dower  if  the  right  of  the  dowress  be- 
comes consummated  by  survivorship,  l^ie 
right  of  the  dowress  is  derivative  from  the 
title  of  the  husband,  and  is  an  offshoot  from 
it;  and  therefore,  if  the  husband  loses  the 
land  by  title  paramoimt,  the  Inchoate  inteiv 
est  of  the  wife  falls  with  It  Pickett  v.  Buck- 
ner,  46  Biiss.  226,  239. 

As  applyins  to  personalty. 

The  word  "dower,"  both  technically  and 
in  popular  acceptation,  has  reference  to  real 
estate  exclusively.  Dow  v.  Dow,  86  Me.  211, 
216. 

The  term  "dower"  at  common  law  ap- 
plies only  to  real  estate,  and,  in  the  absence 
of  statute  extending  the  term,  it  cannot  now 
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be  given  a  more  liberal  construction,  so  as  to 
mean  an  Interest  in  all  the  property  and  es- 
tate, both  real  and  personal,  of  which  the 
husband  died  seised.  Perkins  t.  Little,  1  Me. 
a  Greenl.)  148,  160;  Dow  t.  Dow,  36  Me.  211, 
216;  Brackett  ▼.  Lelghton,  7  Me.  (7  Greenl.) 
883,  384;  Steams  v.  Perrin,  90  N.  W.  297,  298, 
130  Mich.  456;  In  re  Davis'  Bstate,  36  Iowa, 
24,  80.  It  is  so  used  in  the  Revised  Statutes 
of  Missouri,  providing  that,  if  any  woman  be 
divorced  from  her  husband  for  his  fault  or 
misconduct,  she  shall  not  thereby  lose  her 
dower,  and  hence  such  person  is  not  entitled 
to  the  personal  estate  of  the  husband.  Weln- 
del  T.  Welndel,  29  S.  W.  715,  126  Mo.  640. 

A  contract  providing  that  a  legacy  given 
the  wife  was  accepted  by  her  as  her  full 
dower  in  her  husband's  estate  should  not  be 
construed  to  include  real  estate  only,  but  in- 
cludes all  estate,  both  real  and  personal. 
Dltson  T.  Ditson,  62  N.  W.  203,  205,  86  Iowa, 
276. 

An  antenuptial  contract,  in  which  the 
wife  agreed  to  surrender  her  right  to  dower 
or  homestead  in  or  to  any  property  which 
should  belong  to  the  estate  of  her  husband, 
should  be  construed  as  meaning  her  Interest 
in  his  real  estate  only,  and  not  in  his  per- 
sonal property.  Pitkin  v.  Peet,  64  N.  W.  216^ 
216,  87  Iowa,  268. 

In  Florida  by  statute  the  term  "dower" 
Includes  the  widow's  interest,  not  only  in  the 
realty,  but  also  In  the  personalty,  of  her  de- 
ceased husband.  Woodberry  v.  Matherson, 
19  Fla.  773,  781. 

A  deed  conveying  the  grantor's  right,  ti- 
tle, and  Interest  of  dower  In  said  estate 
would  convey  the  grantor's  statutory  dower 
interest  in  the  personal  property,  ias  well  as 
the  real  property.  McFarland  v.  Blaze's 
Adm'r,  24  Mo.  156,.  167. 

A  will  providing  that  testator's  wife 
shonld  have  her  lawful  right  of  dower  out  of 
his  estate  should  not  be  construed  In  Ite 
strict  legal  sense,  as  meaning  the  estate 
which  the  wife  takes  ht  operation  of  law  in 
the  lands  of  which  her  husband  was  seised, 
hut  as  used  Inartiflcially,  meaning  one-third 
»f  the  husband's  entire  estate,  both  real  and 
personal.  Adamson  v.  Ayres,  6  N.  J.  Bq.  (1 
Halst  Gh.)  349,  352. 

The  word  "dower,'*  as  used  In  Rev.  St 
i  2435,  declaring  that  the  widow's  dower 
cannot  be  affected  by  any  will  of  her  hus- 
band, if  she  objecte  thereto  and  relinquishes 
the  rights  conferred  upon  her  by  the  will.  Is 
applicable  only  to  real  property,  and  does  not 
apply  to  personal  property;  hence,  a  widow 
cannot  claim  as  distributee  of  the  estate  of 
her  husband,  when  he  has  fully  disposed  of 
the  same  by  his  will.  In  re  Davis'  Estate, 
86  Iowa,  24,  80. 

Where  one  devised  to  his  wife  dower  in 
all  his  estate  according  to  the  laws  of  the 


state,  the  tenn  "dower"  should  be  taken  In 
Ite  legal  acceptetlon,  and  limited  exclusively 
to  realty.  Brackett  t.  Lelghton,  7  Me.  (7 
Greenl.)  383,  384. 

BeTersion  Inelnded* 

A  deed  conveying  certeln  land,  except 
the  widow's  dower,  meant  the  widow's  right 
to  the  use  of  a  third  of  the  real  estete  de- 
scribed during  her  life,  and  did  not  indnde 
the  reversion  thereof.  Starr  v.  Brewer,  8 
Aa  479,  483»  68  Yt  24. 

DOWEB  BZ  A8SENSU  PATBUL 

This  form  of  dower  must  have  the  same 
quality  of  certelnty  as  dowment  ad  ostium 
ecclesliB.  It  must  be  of  "parcels  of  his  fa- 
ther's lands  or  tenemente  with  the  assent  of 
the  father,  who  afterwards  assigns  thQ  quan- 
tity and  parcels,  and  after  the  death  of  the 
son  the  wife  enters  into  the  same  parceUk" 
Grogan  v.  Garrison,  27  Ohio  St  60,  61. 

DOWEB  IHTEBEST. 

A  dower  interest  Is  a  continuance  of  the 
estete  of  the  husband,  and  is  held  of  him  by 
appointment  of  law.  Hence,  also,  certeln 
proceedings  may  be  necessary  to  extend  and 
ilx  the  extent  of  the  interest  When  that  is 
done  the  Interest  must  rest  first,  by  relation 
or  otherwise,  on  the  death  of  the  husband. 
Famsworth  v.  Cole,  42  Wis.  406,  406. 

DOWMENT  AD  OSTIUM  ECCLESI/E. 

"Dowment  ad  ostium  ecclesifle  Is  where 
a  man  of  full  age,  seised  In  fee  simple,  who 
shaU  be  married  to  a  woman,  and  when  he 
Cometh  to  the  church  door  to  be  married, 
then,  after  their  affiance  and  troth  plighted 
between  them,  he  endoweth  the  woman  of 
his  whole  land,  or  the  half,  or  other  lesser 
part  thereof,  and  then  openly  doth  declare 
the  quantity  and  certelnty  of  the  land  which 
she  shall  have  for  her  dower.  Here  be  two 
things  that  the  law  doth  delight  in,  viz.,  to 
have  this  and  the  like  openly  done,  •  •  • 
and  to  have  certelnty,  which  is  the  mother  of 
quiet."  Grogan  v.  Garrison,  27  Ohio  St  60, 
61  (citing  Co.  Lltt  tit  "Dower,"  i  39). 

DOWN. 

See  "Payment  Down." 

A  land  grant,  describing  one  boundary  of 
land  from  a  certain  point  on  a  river  bank 
"down  the  river"  to  another  point,  means 
down  the  river  according  to  ite  windings  and 
turnings.  The  stream  thus  forms  the  bound- 
ary of  the  granted  land.  Brown  v.  Huger,  62 
U.  S.  (21  How.)  305,  320,  16  L.  Bd.  126;  Slade 
V.  Etherldge,  86  N.  O.  353,  356,  67  Am.  Dec 
657. 
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In  McGullock'8  Lessee  ▼.  Aten,  2  Ohio  (2 
HtLxn,)  307,  in  construing  a  deed  describing 
the  boundaries  of  the  land  conveyed  as  com- 
mencing at  a  tree  on  the  bank  of  a  streamr^ 
thence  down  the  creek  with  the  several  mean- 
ders thereof,  the  courts  say  that  the  fact  that 
the  marked  corner  called  for  stands  four  rods 
from  the  water  does  not  create  any  ambigui- 
ty in  the  term  "down  the  creek  with  the  sev- 
eral meanders  thereof."  They  Import  the 
water's  edge  at  low  water,  which  is  a  decid- 
ed natural  boundary,  and  must  control  a  call 
for  corner  trees  on  the  bank.  French  v. 
Bankhead  (Va.)  11  Grat  136,  155. 

A  contract  for  the  sale  of  all  standing 
timber  on  designated  land,  suitable  for  saw- 
ing, and  down  to  12  Inches  in  diameter  at  the 
smallest  end  of  the  log,  further  provided  that 
the  purchasers  should  take  the  timber  clean 
as  they  go,  including  all  fit  for  sawing,  and 
down  to  12  inches  in  diameter  at  the  smallest 
end  of  the  log.  Held,  that  the  phrase  *'down 
to  12  inches  in  diameter  at  the  smallest  end 
of  the  log"  was  not  a  reservation  of  the  tim- 
ber below  12  inches  in  diameter,  but  that  It 
simply  defined  the  duty  of  the  pnrchaser8» 
making  it  obligatory  on  them  to  cut  all  tim- 
ber above  the  designated  size,  but  leaving  the 
suitability  for  sawing  of  the  smaller  trees  to 
be  determined  as  they  were  reached  by  the 
purchasers  in  the  process  of  cutting  the  tim- 
ber. Dexter  v.  Lathrop,  20  Atl.  645,  547»  136 
Pa.  565. 

As  middle  of  ehanneL 

The  words  "to."  "by,"  -along,'*  •'with,'' 
**in,"  "up,"  or  "down"  a  creek,  river,  slough, 
strait,  or  bay,  mean  the  middle  of  the  main 
channel  thereof,  unless  otherwise  expressed. 
Pol.  Code  Cal.  1903,  §3906;  Pol.  Code  Mont 
1895,^4106. 

The  words  "up**  or  "down"  a  creek  or 
river  mean  the  middle  of  the  main  channel 
thereof.    Rev.  St  Ariz.  1901,  par.  93a 

DOWN-OAST. 

The  term  "down-caaf  !■  used  to  desig- 
nate the  compartment  of  the  air  shaft  of  a 
coal  mine  which  is  used  to  carry  pure  air  into 
the  mine.  Coal  Run  Coal  Go.  y.  Jones,  19  111. 
App.  (19  Bradw.)  365,  866. 

DOWRY. 

By  dowry  is  meant  the  effects  which  the 
wife  brings  to  the  husband  to  support  the  ex- 
penses of  marriage.  Civ.  Code  La.  1900,  art 
2337.  The  income  from  it  belongs  to  the  hus- 
band, and  is  intended  to  help  him  to  support 
the  charges  of  the  marriage,  such  as  the 
maintenance  of  the  husband  and  wife,  their 
children,  etc.  Buard  v.  De  Russy  (La.)  6 
Rob.  111.  "Whatever  in  the  marriage  con- 
tract is  declared  to  belong  to  the  wife,  or  to 


be  given  to  her  on  account  of  the  marriage, 
by  other  persons  than  the  husband,  is  a  part 
of  the  dowry,  unless  there  Is  a  stipulation  to 
the  contrary;  but  a  donation  or  gift  by  the 
future  husband  to  the  wife  forms  no  part  of 
it"    Gates  v.  Legendre  (La.)  10  Rob.  74.  7& 

"Dowry^  is  that  which  the  wife  gives 
the  husband  on  account  of  marriage,  and  is  a 
sort  of  donation  made  with  a  view  to  his 
maintenance  and  the  support  of  the  mar- 
riage. Cutter  V.  Waddingham,  22  Mo.  206,' 
254. 

As  dower. 

"Dowry"  is  not  Identical  In  meaning 
with  "dower,"  the  former  being  a  provision 
for  a  widow  on  her  husband's  death,  while 
the  latter  is  a  bride's  portion  on  her  marriage. 
The  term  "dowry,"  though  limited  In  its 
strict  legal  significance  to  the  meaning  above 
given,  is  popularly  used  in  other  senses;  as, 
for  Instance,  where  a  testator  devised  land  to 
his  nephew,  with  the  exception  that  if  testa- 
tor's sister  living  in  Germany  came  to  this 
country  she  should  have  a  dowry  therein,  the 
court  said  in  construing  the  same:  "If  we 
ascribe  to  'dowry'  its  technical  meaning,  it 
would  be  utterly  senseless  in  the  connection 
in  which  It  is  used.  If  we  give  it  a  popular 
meaning  as  a  portion  or  provision,  it  can  well 
mean  a  use  for  life  of  the  real  estate  desig- 
nated, and  such  we  feel  sure  was  the  testa- 
tor's Intention,  and  that  must  govern,  hi  or- 
der that  his  words  may  avail  something  rath- 
er than  nothing.  Wendler  v.  Lambeth^  63  & 
W.  684,  686, 163  Mo.  428,  438. 

DOZEN. 

Under  certain  conditions,  parol  evidence 
Is  admissible  to  show  that  a  dozen  of  a  cer- 
tain article  means  thirteen  by  virtue  of  a  cus- 
tom to  that  effect  Coquard  v.  Bank  of  Kan- 
sas City,  12  Mo.  App.  261»  265. 

DR. 

When  a  statement  of  account  to  made 
out,  using  the  term  •T)r."  without  more.  It 
simply  indicates  that  the  person  owes  the  va- 
rious items,  but  does  not'  indicate  a  matured 
indebtedness.  Jaqua  v.  Shewalter,  67  N.  BL 
1072,  10  Ind.  App.  234. 


DRAFF. 

"Draffs  means  waste  matter,  sweepings, 
refuse,  lees,  dregs.  This  word  la  entirely  dis- 
tinct In  its  meaning  from  "draught"  or 
"draft."  Marriott  v.  Brune,  50  U.  S.  (9  How.) 
619,  638,  13  L.  Ed.  282  (cited  and  approved 
in  Seeberger  v.  Wright  &  Lawther  Oil  & 
Lead  Mfg.  Co.,  16  Sup.  Ct  683^  684^  157  U. 
S.  183,  89  U  Ed.  665). 
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DRAFT. 

A  draft  l8  an  arbitrary  deduction  or  al- 
lowance to  merchant  for  loss  of  weight  in 
handling,  differences  in  scales,  etc.,  so  as  to 
Insure  good  weight  to  him.  This  is  the  mean- 
ing of  the  word  In  Rev.  St  §  2898  [U.  S. 
Gomp.  St  1901,  p.  1919],  which  provides  that 
in  all  cases  the  real  care  shall  be  allowed,  but 
In  no  case  shall  there  be  any  allowance  for 
"draft,"  and  as  so  used  the  word  is  not  a 
misspelling  for  "draff.**  Marriott  v.  Brune, 
50  U.  S.  (9  How.)  619,  633,  18  L.  Bd.  282  (cit- 
ed and  approved  in  Seeberger  v.  Wright  & 
Lawther  Oil  &  Lead  Mfg.  Ck).,  15  Sup.  Ct 
583,  584,  157  U.  8.  183,  89  L.  Ed.  665).  It  is 
a  small  allowance  in  weightable  goods,  made 
to  the  importer  as  if  to  compensate  for  any 
loss  that  may  occur  from  the  handling  of  the 
scales  in  the  weight  so  that  when  weighed 
the  second  time  the  article  will  hold  out  good 
weight  Tare  is  allowed  for  the  outside  or 
covering  of  the  article  imported,  whether  it 
be  box,  barrel,  bag,  bale,  mat  etc.  Napier  v. 
Barney  (U.  S.)  17  Fed.  Gas.  1149. 

IIBAFT  (In  Oomaierolml  Iiaw). 

See  "Master's  Draft" 

A  draft  is  for  the  payment  of  money 
drawn  by  one  person  on  another.  Prehm  v. 
State.  36  N.  W.  295,  297,  22  Neb.  673.  The 
word  is  nomen  genera Usslmum,  and  includes 
all  orders  for  the  payment  of  money  drawn 
by  one  person  against  another.  Wildes  v. 
Savage  (U.  8.)  29  Fed.  Gas.  1226,  1229. 

An  instrument  In  common  iMirlance  Is 
known  as  a  "draft**  whenever  the  drawer  re- 
quests the  payment  of  money  to  the  holder  of 
the  order,  or  draws  on  the  payee  in  any 
'  terms,  and  has  special  reference  to  inland 
bills.    Cole  V.  Dalton  (N.  Y.)  6  Daly,  484,  485. 

The  term  "draft**  does  not  Include  a  pa- 
per styled  a  "draft**  on  its  face,  but  which 
merely  contains  a  statement  that  the  person 
signing  it  will  receive  it  for  a  hundred  dol- 
lars in  part  payment  for  any  organ  which  the 
holder  may  purchase  from  him.  Prehm  v. 
State,  36  N.  W.  296,  297,  22  Neb.  673. 

A  by-law  of  a  bank,  providing  that 
drafts  may  be  made  personally  or  by  the  or- 
der In  writing  of  the  depositor,  or  by  letters 
of  attorney  duly  authenticated,  does  not 
mean  the  instruments  in  writing  commonly 
known  as  such — that  is,  bills  of  exchange  or 
orders  for  money — but  the  acts  or  fact  of 
drawing  money  by  the  depositor  from  the 
funds  of  the  bank.  Allen  v.  Williamsburg 
Sav.  Bank,  69  N.  T.  814,  817. 

"Drafts,"  as  used  In  a  lettor  stating  that 
the  writer  guarantied  to  pay  at  maturity  any 
draffs  that  the  person  to  whom  the  letter 
was  written  might  draw  on  a  certain  person, 
not  imply  negotiation  of  those  instru- 
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ments  to  third  persons.  "Drafts,"  as  used 
in  the  collection  of  debts,  are  not  usually  ne- 
gotiable. The  office  of  a  draft  is  to  collect  for 
the  drawer  from  the  drawee,  residing  in  an- 
other place,  money  to  which  the  former  may 
be  entitled,  either  on  account  or  balance  due 
<^  advanced  on  consignments,  and  though 
they  may  sometimes  be  used  for  raising 
money.  That  is  not  the  necessary  or  ordinary 
purpose  for  which  they  are  employed.  Bv- 
ansville  Nat  Bank  v.  Kaufmann,  93  N.  Y. 
273,  282,  46  Am.  Rep.  204. 

A  commission  merchant  in  Minneapolis 
agreed  to  sell  apples  to  be  shipped  from  Me- 
dina, N.  Y.,  and  to  advance  to  the  shipper  a 
dollar  and  a  quarter  per  barrel.  The  shipper 
went  to  plaintiff  bank,  and  requested  it  to 
advance  him  a  dollar  and  a  quarter  per  bar- 
rel on  his  drafts  on  the  commission  merchant 
against  consignments,  which  it  agreed  to  do 
if  the  commission  merchant  would  wire  or 
write  that  he  would  accept  the  drafts.  There- 
after the  commission  merchant  wired  the 
bank  as  follows:  "Will  honor  draft  against 
apples,  dollar  quarter  barrel,  have  been  tak- 
ing care  of  everything  promptly;**  and  at  the 
same  time  he  wired  the  shipper,  "Will  ad- 
vance dollar  quarter  on  apples.**  He  also  aft- 
erward wrote  the  shipper  requesting  him  to 
make  his  draft  at  five  days*  sight  instead  of 
at  sight,  as  it  was  taking  a  large  amount  of 
money  to  carry  on  the  business,  adding,  "but 
If  your  bank  objects  to  the  five  days,  and  It 
is  not  customary  with  you.  It  is  all  right** 
Thirty-th^e  drafts  In  all  were  discounted  by 
the  plaintiff  bank  in  Medina,  of  which  the 
defendant  commission  merchant  accepted 
and  paid  twenty,  but  refused  to  pay  the  re- 
maining thirteen,  though  he  received  and 
sold  the  apples,  the  bills  of  lading  for  which 
were  attached  to  the  remaining  thirteen 
drafta  Held,  that  the  word  "draft"  in  the 
singular,  in  the  consignee*s  telegram  that  he 
would  honor  shipper's  draft  against  apples, 
could  not  be  construed,  as  contended  by  the 
consignee,  to  only  obligate  him  to  pay  one 
draft  since  the  language  of  the  telegram 
was  to  be  taken  in  connection  with  the  sub- 
ject-matter and  the  position  of  the  parties, 
and  that  the  word  was  to  be  construed  in  its 
plural  as  Importing  an  obligation  to  accept 
a  succession  of  drafts  on  successive  consign- 
ments. Union  Bank  of  Medina  T.  Shea,  58  N. 
W.  985,  986,  57  Minn.  18a 

As  bill  or  aote. 

See  "Bill**;  "Note.'* 

Bill  of  ezohanice  or  olieek  synoByaious. 

The  word  "draff  as  used  in  Laws  1891, 
c.  43,  §  16,  relates  to  forgery,  is  a  general 
term,  and  Includes  checks.  State  t.  Warner, 
66  Pac.  342,  843,  60  KaiL  94. 

The  term  "draft"  Is  commonly  employ- 
ed as  a  synonym  for  the  worda  "bill  of  «x- 
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ebange"  or  "check,**  and  was  so  used  where 
a  company  saw  fit  to  indorse  on  a  voucher 
a  statement  to  the  effect  that  when  ap- 
proved, dated,  and  signed  it  should  become  a 
draft  on  the  company,  and  such  voucher  will 
be  treated  as  an  accepted  bill,  and  not  a  non- 
oegotiable  chose  in  action.  Cudahy  Packing 
Go.  V.  Sioux  Nat.  Bank  (U.  S.)  75  Fed.  473, 
47T,  21  0.  C.  A.  428. 

A  draft  is  an  open  letter  of  request  from, 
and  an  order  by,  one  person  on  another  to 
pay  a  sum  of  money  therein  mentioned  to  a 
third  person,  on  demand  or  at  a  future  time 
therein  specified.  A  '*draft'*  at  the  present  day 
is  the  common  term  for  all  bills  of  exchange. 
The  words  "draft"  and  "bill  of  exchange" 
are  used  indiscriminately.  Edwards  says: 
"The  bill  of  exchange,  popularly  termed  a 
*draft,'  is  in  the  form  of  an  open  letter  di- 
recting to  whom  it  is  addressed  to  pay  the 
9um  of  money  therein  specified  to  a  third 
person  named  in  the  instrument,  on  account 
of  the  writer  or  person  by  whom  it  is  drawn. 
It  must  be  payable  in  money."  Hinnemann 
V.  Rosenback.  39  N.  Y.  98,  100. 

"A  'check'  or  'draff  on  a  banker  is  de- 
fined to  be  a  written  order  or  request  ad- 
dressed to  persons  carrying  on  the  business 
of  bankers,  drawn  on  them^by  a  party  having 
money  in  their  bands,  re(iuesting  to  pay  on 
presentment  to  a  person  therein  named  or  to 
bearer,  a  specified  sum  of  money.  Chit.  Bills, 
322.  It  is  said  in  Cruger  v.  Armstrong  <N. 
Y.)  8  Johns.  Cas.  5,  7,  2  Am.  Dec.  126,  a 
check,  although  generally  received  as  cash 
when  given  in  payment,  is  in  form  and  real- 
ity a  bill  of  exchange.  It  possesses  all  the 
requisites  of  the  bill,  and  has  been  treated 
as  such.  Lord  Kenyon  said  in  the  case  of 
Bohem  v.  Sterling,  7  Term  B.  423,  430,  that 
at  the  trial  of  that  case  he  thought  there  was 
a  distinction  between  a  banker's  check  and  a 
bill  of  exchange,  but  on  further  consideration 
he  did  not  think  that  distinction  well  found- 
ed." Douglass  y.  Wilkeson  (N.  Y.)  6  Wend. 
637,  648. 

Oitj  warrant. 

A  city  warrant  is  a  "draft,**  within  a 
statute  making  it  forgery  to  falsely  make, 
alter,  or  counterfeit  any  draft.  State  T.  Brett, 
40  Pae.  878.  16  Mont  360. 

As  equitable  assisnment. 

See  "Equitable  Assignment* 

Negotiability  imported. 

The  word  "draft"  does  not  necessarily  or 
even  usually  import  negotiability.  Baer  v. 
Bnglish,  11  S.  B.  453.  454.  84  Ga.  408.  20  Am. 
8t  Rep.  872. 

As  persesal  property^ 

See  ''Fsrsonal  Property.** 


DRAIN. 

See    "Public    Drain**;     "TServltude    of 
Drain." 

To  drain  land  is  to  rid  it  of  its  super- 
fluous moisture.  This  is  generally  done  by 
deepening,  straightening,  or  embanking  the 
natural  water  courses  which  run  through  it, 
and  by  supplementing  them,  when  necessary, 
by  artificial  ditches  and  canals.  But  it  is  not 
within  the  art  of  the  drainer  to  promote 
drainage  by  building  reservoirs  for  the  stor- 
age of  debris  from  mining  and  other  opera- 
tions, unless  the  word  is  to  be  wrenched  from 
its  geological  or  ordinary  signification  and 
meaning,  and  changed  so  as  to  mean  water  at 
any  mining  or  other  locality  where  d6bris 
may  have  accumulated.  People  v.  Parks,  58 
Gal.  624,  639. 

To  drain  sugar  is  to  separate  molasses 
contained  in  all  sugars,  cooked  or  boiled,  in 
open  kettles,  from  the  sugar  itself,  through 
small  holes  or  apertures  made  through  toe 
bottom  of  a  hogshead  large  enough  for  liq- 
uid to  run  through,  but  not  large  enough  to 
pass  sugar  or  solid  matter.  The  molasses 
runs  into  a  reservoir  usually  of  cemented 
brick,  over  which  the  hogsheads  containing 
sugar  are  placed  on  beams  or  rafters  laid  on 
the  brick  walls  of  the  reservoir  at  a  short 
distance  from  each  other.  Meyer  v.  Queen 
Ins.  Ck>.,  6  South.  899,  900,  41  La.  Ann.  1000. 

Bitoh  synoayiBoiis. 

The  word  "ditch,"  as  used  In  the  drain- 
age act,  shall  be  held  to  include  a  drain  or 
water  course.  Horner's  Rev.  St  Ind.  1901. 
§  4316;  Cobbey's  Ann.  St  Neb.  1903,  §  6501; 
Rev.  St  Mo.  1899,  §  8278;  Briar  v.  Job's 
Greek  Drainage  Dist  Gom'rs,  185  Ul.  257,  260, 
56  N.  B.  1042,  1044. 

Wherever  the  word  "drain**  occurs  in 
the  article  relating  to  ditches  and  drains  for 
agricultural  purposes  only,  it  shall  be  con- 
strued to  mean  open  ditch.  Rev.  St.  Mo.  1899, 
§  6972. 

The  word  "drain"  has  no  technical  or  ex- 
act meaning.  It  may  mean  a  hollow  space 
in  the  ground,  natural  or  artificial,  where 
water  is  collected  or  passes  off,  and  la  syn- 
onymous with  "ditch."  Ooldthwait  v.  In- 
habitants of  East  Brldgewater»  71  Mass.  (5 
Gray)  61,  64. 

In  common  parlance,  the  words  "drain" 
and  "ditch"  are  used  interchangeably,  but, 
technically  speaking,  each  has  its  own  ap- 
propriate meaning  when  used  in  certain  con- 
nections. The  word  "ditch"  is  mostly  used 
to  designate  a  trench  on  the  surface  of  the 
ground,  and  the  word  "drain"  is  commonly 
used  In  connection  with  a  sewer,  sink,  or 
other  undersurface  drain.  Outside  of  this 
we  can  find  no  distinctive  difference.  To  con- 
stitute either^  there  must  be  a  well-defined 
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cbannel  for  the  drainage  of  water.    Byrne 
T.  Keokuk  &  W.  By.  Go^  47  Mo.  App.  883»  889. 


Sewers* 
See,  also. 


•Sewer.* 


"Drain,"  as  used  In  Act  July  1,  1895,  an- 
ttaorizing  the  construction  of  drains,  should 
be  construed  as  broad  enough  to  include  sew- 
ers. City  of  Charleston  t.  Johnston^  48  N*  BL 
986,  986,  170  UL  838. 

DRAIHAaB. 

See  "Local  Drainage**;  "Work  of  Drain- 
age"; "Right  of  Drainage." 

Drainage  is  a  system  of  drains  and  oth- 
er operations,  by  which  water  is  removed 
from  towns,  railway  beds,  and  other  works. 
People  y.  Parks,  58  Cal.  624,  648  (citing  Gold- 
thwait  T.  Inhabitants  of  Bast  Bridgewater, 
71  Mass.  [6  Gray]  61,  68). 

Statutes  concerning  the  drainage  of  land 
ordinarily  contemplate  the  removal  of  water 
therefrom  by  means  of  an  artificial  channel 
or  trench. .  Royse  y.  Bvansyille  &  T.  H.  R 
Co.,  87  N.  B.  446,  447,  160  Ind.  592  (citing 
City  of  Valparaiso  r.  Parker,  148  Ind.  879, 
47  N.  B.  830). 

As  p«blio  use* 

See  "Public  Ust." 

As  serwesmKO» 

Sewage  distinguished,  SM  llewage.** 

The  word  "drainage,"  as  used  in  Bey.  St 
1894,  §  8598,  providing  that  whenever  the 
council  shall  find  it  necessary  for  the  success- 
ful drainage  of  any  city  to  construct  any 
drain,  they  shall  cause  and  server  etc.,  in- 
cludes sewerage,  in  view  of  sectibn  8608, 
providing  that  the  drainage  act  shall  be  lib- 
erally construed  to  permit  the  drainage  of  cit- 
ies, the  reclamation  of  wet  lands,  and  the  im- 
provement of  the  public  health.  Qlty  of  Val- 
paraiso y.  Parker,  47  N.  B.  880,  881, 148  Ind. 
879. 

When  the  term  "drainage*'  is  used  as  ap- 
purtenant to  lands,  the  most  obvious  sugges- 
tion is  a  drainage  of  water.  So  it  is  held  that 
an  agreement  giving  a  right  of  drainage  into 
and  through  a  drain  gives  no  right  to  turn 
sewerage  into  the  drain.  Wetmore  y.  Fiske, 
5  Aa  875,  378,  15  R.  L  864. 

As  surf  Aoe  drmlmase. 

In  reference  to  an  action  for  obstructing 
or  preventing  the  natural  drainage  of  a  lot, 
the  word  "drainage"  imports  surface  drain- 
age, unless  accompanied  by  averment  telling 
what  kind.  McOay  v.  Town  of  Falrmount, 
88S.B.24<^246,46W.  Va.4i2. 


As  WAtershed. 

The  word  "drainage"  has  been  defined  to 
mean  that  district  of  country  that  drains  into' 
a  riv»  or  stream,  as  the  drainage  of  the 
valley  of  the  river  Thames.  The  word  has 
the  same  legal  significance  as  the  term  "wa- 
tershed." Maxw^  Land  Grant  Co.  y.  Daw- 
son, 84  Pac.  191.  183,  7  N.  M.  133. 

An  allegation  that  a  sewer  carried  not 
only  ordinary  sewage,  but  also  "waters  from 
the  drainage  area  of  the  brook,"  meant  the 
waters  which,  if  collected  naturally,  would 
form  the  brook,  and  includes  the  rainwater 
which  instead  of  soaking  into  the  ground,  and 
forming  reservoirs  to  supply  the  springs 
feeding  the  brook,  runs  off  immediately  and 
rapidly,  because  of  the  building  of  paved 
streets  and  sidewalks  and  dwellings.  State 
Board  of  Health  v.  City  of  Jersey  City,  85 
AU.  835,  836b  55  N.  J.  Bq.  116. 

DRAINAGE  DISTBICT. 

A  drainage  district  created  under  the 
levee  act  of  the  state  of  Illinois  of  May  29, 
1879,  is  a  corporation  strictly  in  Invitum. 
It  Is  to  be  classified  in  this  respect  with  coun- 
ties, towns,  school  districts,  road  districts, 
and  other  quasi  Involuntary  corporations,  as 
distinguished  from  municipal  corporations  or 
private  corporations.  It  is  a  subdivision 
merely  of  the  general  powers  of  the  state  for 
the  purposes  of  civil  and  governmental  ad- 
ministration. Rood  V.  Claypool  Drainage  & 
Levee  Dist  (U.  &)  120  Fed.  207,  211,  56  C. 
a  A.  527. 

DRAM. 

In  common  parlance  a  '^dram'*  Is  some- 
thing that  has  alcohol  in  it-HM>mething  that 
can  intoxicate;  so  that  proof  of  the  sale  of 
a  dram  is  sufficient  to  sustain  a  conviction 
without  proof  of  the  ingredients,  whether 
whisky  or  otherwlae.  Lacy  v.  State,  82  Tex. 
227,  228. 


DRAMA. 

A  "drama**  It  defined  by  the  beet  lexi- 
cographers to  be  either  a  tragedy,  comedy, 
play,  or  a  theatrical  entertainment  Com- 
monwealth v.  Fox  (Pa.)  10  Phila.  204,  205. 

A  drama  "is  a  story  represented  by  ac- 
tion. The  representation  is  as  if  the  real  per- 
sons were  introduced  and  employed  in  the  ac- 
tion itself.  It  is  ordinarily  designed  to  be 
spoken,  but  it  may  be  represented  in  panto- 
mime, when  the  actors  use  gesticulatfdn, 
sometimes  In  the  form  of  the  ballet,  but  do 
not  speak;  or  in  opera,  where  music  takes 
the  place  of  poetry  and  of  ordinary  sptech.** 
Bell  V.  Mahn,  15  Atl.  528,  121  Pa.  226^  1  L. 
B.  A.  864^  6  Am.  St  Rep.  788. 
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Though  the  term  "theater"  has  an  ex- 
tended signification,  and  comprehends  a  yarl- 
'ety  of  performances,  yet  it  is  conceived  that 
all  that  it  does  legitimately  comprehend  par- 
takes more  or  less  of  the  character  of  drama. 
The  term  "drama"  means  a  poem  or  compo- 
sition representing  a  picture  of  human  life, 
and  accommodated  to  action.  It  may  be  con- 
ceded that  its  signification  is  broajd  enough  to 
cover  any  representation  In  which  a  story 
is  told,  a  moral  conveyed,  or  a  passion  por- 
trayed, whether  by  words  and  actions  com- 
bined, or  by  mere  actions  alone.  The  dramat- 
ic performances  which  are  recognized  as  be- 
longing to  a  theater  are  those  adapted  to  the 
stage,  with  the  appropriate  scenery  for  their 
representation.   Jacko  t.  State,  22  Ala.  73,  74. 

DRAMATIG  GOMPOSITION. 

A  dramatic  composition  Is  a  work  in 
which  the  narrative  is  not  related,  but  is  re- 
peated by  a  dialogue  and  action.  Daly  v. 
Palmer  (U.  S.)  6  Fed.  Gas.  1132,  1136  (cited 
and  approved,  Carte  v.  Duff  [U.  S.]  25  Fed. 
183). 

A  dramatic  composition  is  a  work  in 
prose  or  poetry,  in  which  stories  are  told  or 
characters  represented,  both  by  conversation 
and  action.  Some  are  poems  cast  in  a  dra- 
matic form,  capable  of  representation  upon 
the  scene  rather  than  adapted  to  it,  and 
whose  most  valuable  characteristic  is  there 
purely  literary  merit  Others  of  but  slight 
literary  pretense,  and  affording  but  little  sat- 
isfaction In  the  perusal,  are  found  agreeable 
in  the  representation  from  the  spirited  de- 
velopment of  the  story  which  is  told  In  ac- 
tion; the  vivacity  and  interest  of  the  events 
displayed.  Tompkins  v.  Halleck,  133  Mass. 
32,  35,  43  Am.  Rep.  480. 

Mnsio. 

A  "dramatic  composition,**  within  the 
meaning  of  the  copyright  laws,  is  a  work  in 
which  the  narrative  is  not  related,  but  is 
represented  by  dialogue  and  action.  "Music 
designed  to  be  interpreted  by  instruments 
alone  as  a  symphony  can  hardly  be  consid- 
ered a  dramatic  work,  within  the  meaning  of 
the  law."  Carte  v.  Duff  (U.  S.)  25  Fed.  183, 
187. 

A  song  which  relates  to  the  burning  of  a 
ship  at  sea  and  the  escape  of  those  on  board, 
describes  their  feelings  In  vehement  lan- 
guage, and  sometimes  expresses  them  In  the 
supposed  words  of  the  suffering  parties, 
though  sung  only  by  one  person  sitting  at  a 
piano,  giving  effect  to  the  verses  by  his  de- 
livery, but  not  assisted  by  scenery  or  appro- 
priate dress,  is  dramatic  Russell  t.  Smith, 
12  Adol.  &  B.  217,  236. 

Play  witbont  wovds* 

Under  Act  Aug.  18,  1856,  conferring  on 
the  author  or  proprietor  of  a  copyrighted 


"dramatic  composition"  the  sole  right  to  print 
and  establish  it,  and  act  or  represent  it  on 
any  stage,  a  written  play,  consisting  of  di- 
rections for  its  presentation  by  one  without 
the  use  of  spoken  language  by  the  characters, 
is  included  In  the  term  "dramatic  composi- 
tion." A  dramatic  composition  Is  a  work  in 
which  the  narrative  is  not  related,  but  is  rep- 
resented by  dialogue  and  action.  Daly  t« 
Palmer  (U.  S.)  6  Fed.  Gas.  113%  113& 

SpeotAovlar  ezliibitioiu 

A  spectacular  piece.  In  which  the  dia- 
logue is  very  scant  and  meaningless,  a  sort 
of  verbal  machinery  tacked  on  to  a  succession 
of  ballet  and  tableaux,  the  principal  part  and 
attraction  of  the  spectacle  appearing  to  be 
the  exhibition  of  women  in  novel  dress,  or  in 
no  dress,  and  in  attractive  attitudes  or  ac- 
tion, the  closing  scene  being  called  Paradise^ 
a  sort  of  Mohammedan  paradise,  with  imi- 
tation grottos  and  unmaidenly  hourls,  is  not 
a  "dramatic  composition."  To  call  such  a 
spectacle  a  dramatic  composition  is  an  abuse 
of  language,  and  an  insult  to  the  genius  of 
the  English  drama.  Martlnetti  T.  McGuire 
(U.  S.)  16  Fed.  Gas.  920,  822. 

Stage  danoe. 

"Dramatic  composition,**  as  used  in  the 
copyright  act,  means  a  composition  which 
tells  some  story.  It  may  be  but  the  narrative 
or  representation  of  a  single  transaction; 
but  it  must  repeat  or  mimic  some  action, 
speech,  emotion,  passion,  or  character,  real  or 
Imaginary,  and  hence  does  not  include  a 
stage  dance,  the  explanation  or  description 
of  which  shows  that  the  end  sought  for  and 
accomplished  was  solely  the  devising  of  a 
series  of  graceful  movements,  combined  with 
an  attractive  arrangement  of  drapery,  lights, 
and  shadows,  telling  no  story,  portraying  no 
character,  depicting  no  emotion.  The  mere 
mechanical  movements  by  which  effects  are 
produced  on  the  stage  cannot  be  called  dra- 
matic composition,  since  they  convey  no  Idea 
of  narrative;  and  therefore  a  performance  in 
which  no  other  idea  than  that  of  a  comely 
woman,  illustrating  the  poetry  of  motion  in  a 
singularly  graceful  fashion,  is  not  dramatic, 
and  hence  not  within  the  copyright  act 
Fuller  V.  Bemis  (U.  S.)  50  Fed.  926»  929. 

DRAMATIC  £in?ERTAIllMENT. 

See  "Place  of  Dramatic  Bntertainment" 


DRAMSHOP. 

A  dramshop  is  a  saloon  or  bar  where 
spirituous  or  intoxicating  liquors  are  sold. 
Brockway  v.  State,  36  Ark.  629,  636;  Snow 
V.  State,  9  S.  W.  306,  50  Ark.  557. 

A  "dramshop,"  within  the  meaning  of 
the  liquor  laws,  la  a  place  where  spirituous 
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▼Inous,  or  malt  Uquors  are  retailed  in  less 
qimntlty  than  a  gallon.  Hewitt  v.  People,  57 
N.  E.  1077,  1078, 186  IlL  836;  Ck>mmonwealth 
v.  Marzynski,  21  N.  E.  228,  229,  149  Mass.  68; 
Feldman  v.  City  of  Morrison,  1  111.  App..(l 
Bradw.)  460;  Rank  ▼.  People,  80  IlL  App.  40, 
41;  Strauss  ▼.  City  of  Galesburg,  67  N.  B. 
836,  838,  203  Ul.  234. 

Where  premises  were  leased  to  be  occu- 
pied as  a  studio  and  salesroom,  and  for  no 
other  purpose,  a  sublease  to  a  person  occu- 
pying the  premises  as  a  dramshop  was  a 
breach  of  the  contract,  the  court  saying  that 
"while  we  often  hear  dramshops  spoken  of 
as  saloons,  and  see  them  so  mentioned  in  city 
ordinances,  and  signs  upon  them  often  read 
'Sample  Room,'  'Family  Resort,'  and  other 
designations,  yet  no  one  has  ever,  we  believe, 
yet  endeavored  to  attract  custom  by  calling 
a  dramshop  a  studio  or  a  salesroom."  Bry- 
den  y.  Northrup,  68  111.  App.  233,  235. 

In  Rey.  St  art  43,  §  2,  entitled  "Dram- 
shops," providing  that  whoever,  not  having  a 
license  to  keep  a  dramshop,  shall  by  himself, 
etc.,  sell  liquors,  shall  be.  fined,  etc.,  and  de- 
fining a  "dramshop"  as  a  place  where  spirit- 
uous, vinous,  or  malt  liquors  are  retailed  in 
less  quantity  than  one  gallon,  the  term  Is 
not  limited  to  a  place  where  liquors  are  sold 
as  an  entire  business  and  devoted  to  drinking, 
as  a  saloon  or  tippling  house,  but  Includes  as 
well  drug  stores  and  other  places  where  liq- 
uor is  sold.  Wright  v.  People,  101  111.  126, 
129. 

As  used  in  a  statute  providing  for  the 
continuing  in  force  of  all  ordinances  of  a  mu- 
Dicipallty,  the  whole  or  any  part  of  which 
is  annexed  to  another  city,  incorporated 
town,  or  village,  whereby  the  licensing  of 
dramshops  is  prohibited  or  regulated  therein, 
"dramshops"  is  generic,  and  means  the  liq- 
uor traffic  generally.  People  v.  Harriaon,  61 
N.  E.  99,  101,  191  111.  257. 

DRAMSHOP  KEEPZSB. 

A  "dramshop  keeper"  is  a  person  i>ermlt- 
ted  by  law,  being  licensed  according  to  the 
provisions  of  the  chapter  relating  thereto, 
to  sell  into^cating  liquors  in  any  quantity, 
either  at  retail  or  in  the  original  package,  not 
exceeding  ten  gallons.  Rev.  St  Mo.  1899,  i 
2990. 

A  "dramshop  keeper"  is  defined  by  the 
Uquor  law  of  1845  to  be  a  person  permitted  by 
law,  being  licensed  according  to  the  provi- 
sions of  the  act,  to  sell  intoxicating  liquors 
in  any  quantity  less  than  a  quart  State  v. 
Slate.  24  Mo.  530.  531:  State  T.  Owen,  15  Mo. 
606,  507. 

DRAUGHT. 

Rev.  St  U.  S.  fi  2898  [U.  B.  Gomp.  St 
1901,  p.  1919],  prohibits  the  allowance  of 
"draught"  in  assessing  customs  duties.     It 


was  contended  that  such  section  prohibited 
the  collector  from  making  any  allowance  or 
deduction  from  any  article  subject  to  specific 
duty  by  reason  of  impurities  contained  there- 
in; but  the  court  said:  "I  am  of  the  opinion 
that  the  words  'draught*  and  *draft'  used  in 
these  acts  of  Congress,  do  not  apply  to  or 
mean  the  impurities  contained  in  an  import- 
ed article,  but  mean  the  arbitrary  allowance 
for  loss  of  weight  in  handling,  <^  shrinkage, 
or  variations  in  scales  or  devices  for  weigh- 
ing, and  have  no  reference  to  such  deduc- 
tions as  should  be  made  to  ascertain  the  ex- 
act, or  as  nearly  as  possible  the  exact 
amount  of  the  article  Imported  on  which  the 
tax  is  imposed."  Wright  &  Lawther  Lead 
Co.  V.  Seeberger  (U.  S.)  44  Fed.  258,  259;  See- 
berger  v.  Wright  &  Lawther  Oil  &  Lead 
Mfg.  Co.,  15  Sup.  Ct  583,  584,  157  U.  S.  183, 
89  L.  Bd.  665  (citing  and  approving  defini- 
tion in  Marriott  v.  Brune,  50  U.  8.  £9  How.] 
619,  638,  13  U  Ed.  282). 

DRAW. 

To  "draw"  has  several  well-understood 
meanings,  but  as  applied  to  a  writing  but 
one,  and  that,  according  to  Webster,  is  "to 
write  In  due  form;  to  prepare  a  draft  of,  as 
to  draw  a  memorial,  a  deed,  or  bill  of  ex- 
change; to  draw  up;  to  compose  in  due  form; 
to  draft;  to  form  in  writing."  This  is  the 
meaning  generally  given  by  the  lexicograph- 
ers. Winnebago  County  State  Bank  v.  Hus- 
tel,  119  Iowa,  115.  93  N.  W.  70  (quoting  Web- 
ster, Diet,  and  citing  Hawkins  t.  State,  28 
Fla.  863,  867,  9  South.  652). 

Rev.  St  1894,  fi  2808  (Rev.  St  1881,  § 
1984),  making  it  a  misdemeanor  to  draw  a 
pistol  upon  another  person,  eta,  means  to  so 
draw  it  that  it  may  be  used  to  his  injury,  as 
to  point  the  muzzle  of  a  gun  or  revolver  at 
another;  but  it  is  not  necessary  that  he  in- 
tend to  discharge  or  fire  it  off,  or  shoot  the 
person,  in  order  to  constitute  a  violation  of 
the  statute,  and  hence  any  one  who  inten- 
tionally points  the  muzzle  of  a  pistol  at  an- 
other is  guilty  of  a  violation  of  the  statute. 
Siberry  v.  SUte  (Ind.)  47  N.  B.  458,  459. 

Aa  part  of  •  bridge* 

See,  also,  "Drawbridge.** 

A  "draw,"  as  the  term  is  used  in  refer- 
ence to  bridge  building,  is  defined  by  all  dic- 
tionaries as  the  movable  section  of  the 
bridge,  whether  raised  up,  as  was  the  earlier 
practice,  or  moved  to  one  side,  as  at  present 
Gildersleeve  v.  New  York,  N.  H.  ft  H.  R.  Co. 
(U.  S.)  82  Fed.  763,  766. 

"Draw,"  as  used  in  Act  Cong.  July  2, 
1864,  providing  that  the  Northern  Pacific 
Railway  shall  be  constructed  in  a  substan- 
tial manner,  with  all  necessary  draws,  cul- 
verts, bridges,  etc.,  means  that  part  of  a 
bridge  across  a  navigable  stream  which  is  m 
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made  ttiat  it  may  be  drawn  up  or  aside  to  en- 
able the  unobstructed  passage  of  water  craft 
Hughes  ▼.  Northern  Pac  B.  Go.  (U.  S.>  18 
red.  106,  114. 

Am  depressioa  ia  land* 

The  word  "draw,"  as  used  in  the  North- 
western states,  implies  a  depression  which 
may  run  for  many  miles  in  length,  in  which 
there  is  not  necessarily  a  running  stream, 
but  the  waters  from  melting  snows  and  rains 
which  fall  on  the  area  on  either  side  of  the 
draw  drain  into  it,  and  thence  make  their 
way,  through  other  channels,  to  the  broad 
riyers  of  the  West  Lincoln  &  B.  H.  R.  Co. 
r.  Sutherland,  44  Neb.  526,  62  N.  W.  858. 

Am  write  In  d«e  form. 

One  of  the  definitions  of  the  word  "draw^ 
is  to  write  in  due  form;  to  prepare  a  draft 
of,  as  to  draw  a  memorial,  a  deed,  or  a  bill  of 
exchange.  Hawkins  y.  State,  9  South.  652, 
28  Fla.  363. 

As  Applied  to  warrants* 

Drawing  a  warrant  is  Incident  to  the 
auditing  of  claims.  The  manner  in  which 
the  state  auditor  giyes  or  records  his  deci- 
sion is  by  indorsing  the  decision  on  the  claim, 
and  if  it  is  favorable  he  does  what  is  denom- 
inated as  "drawing  a  warrant"  But  draw- 
ing a  warrant  is  not  a  part  of  the  auditing, 
except  as  it  is  made  so  by  statute.  Drawing 
a  warrant  is  not  drawing  money  out  of  the 
treasury,  nor  does  it  entitle  the  holder  to  re- 
ceive money  out  of  the  treasury  unless  all  the 
requisites  of  the  law  concur  with  the  act 
Drawing  a  warrant  is  a  part  of  the  formal 
and  convenient  mode  provided  by  statute  for 
recording  the  auditor's  decision,  but  the  de- 
cision would  be  as  effectual  if  the  Legisla- 
ture had  provided  some  other  mode  of  enter- 
ing the  decision.  Brown  t.  Fleischner,  4  Or. 
182,  149. 

DBAlXr  LOTS. 

The  phrase  *^  draw  lots"  Is  said  by 
Webster  to  mean:  **To  determine  an  event 
by  drawing  one  thing  from  a  number  whose 
marks  are  concealed  from  the  drawer."  Wil- 
kinson V.  Gill,  74  N.  y.  63,  65,  30  Am.  Rep. 
264;  People  v.  Noelke,  1  N.  X.  Cr.  B.  252,  25& 

DRAWBACK. 

One  of  the  definitions  of  "drawback"  la 
that  it  is  a  device  resorted  to  for  enabling  a 
commodity  affected  by  taxes  to  be  exported 
and  sold  in  the  foreign  market  on  the  same 
terms  as  If  it  had  not  been  taxed  at  all. 
Downs  y.  United  States,  113  Fed.  144. 148»  51 

a  a  A.  100. 

DBAWBRIDOE. 

Whether  a  structure  Is  or  la  not  a  bridge 
may  sometimes  be  a  question  of  fact,  and 
where  a  statute  requires  trains  to  slow  down 


to  a  certain  speed  before  running  on  or  cross- 
ing any  "drawbridge"  the  restriction  as  to 
speed  applies  to  the  entire  bridge,  and  the 
term  **drawbridge"  should  be  construed  to 
mean  the  bridge  proper;  that  is  to  say,  that 
part  of  the  structure  which  is  directly  over 
the  river,  and  not  Including  the  tressels  or 
approaches  on  either  side  of  the  river. 
Though  the  term  **drawbridge"  is  often  ap- 
plied to  the  movable  section  of  the  bridge,  it 
also  means  the  whole  bridge,  of  which  the 
draw  or  movable  section  is  a  part  Savau: 
nah,  F.  ft  W.  R.  Co.  v.  Daniels,  17  S.  BL  647, 
648,  90  Oa.  608,  20  L.  R.  A.  416. 

The  word  "draw,"  as  used  in  Act  Gong. 
July  2,  1864,  incorporating  the  Northern  Pa- 
cific Railway  Ck>mpany,  and  authorizing  the 
company  to  locate,  construct  and  maintain  a 
continuous  railway  from  Lake  Superior  to 
Portland,  Or.,  with  all  the  powers,  privileges, 
and  immunities  necessary  to  carry  into  effect 
the  purpose  of  the  act  the  same  to  be  con- 
structed in  a  substantial  and  workmanlike 
manner,  with  all  the  necessary  draws  and 
bridges,  means  a  contrivance  by  which  a  sec- 
tion of  a  bridge  across  a  navigable  water  is 
turned  upwards  or  at  right  angles  to  itself, 
and  parallel  with  the  direction  of  the  stream, 
so  as  to  admit  of  the  passage  of  vessels 
through  the  open  space  that  could  not  other- 

!  wise  pass  the  point    Hughes  v.   Northern 

I  Pac.  R,  Co.  (U.  8.)  18  Fed.  106,  114. 

I 

"Drawbridge,"  as  used  in  a  contract  tar 

I  the  construction  of  a  drawbridge  on  which 
the  cars  of  a  railroad  could  cross,  meant  a 
bridge  serviceable  for  that  purpose,  and  capa- 
ble of  being  used  with  like  facility  as  simi- 
lar bridges  properly  constructed.  Florida  R. 
R.  V.  Smith,  88  U.  &  (21  WalL)  265,  263,  22 
L.  Ed.  513. 

DBAWEB8. 

The  word  "drawers"  In  the  statute,  pro- 
viding that  in  actions  on  bills  or  notes  the 
plaintiff  shall  be  compelled  to  sue  the  draw- 
ers and  indorsers  living  and  resident  in  this 
state  in  a  Joint  action,  must  have  been  de- 
signed to  embrace  all  parties  who  had  signed 
a  note  or  bill  as  maker.  Stevenson  v.  Wal- 
ton, 10  Miss.  (2  Smedes  ft  M.)  262,  265. 

Where  a  note  signed  by  sureties  recited 
that  the  drawers  and  indorsers  waived  all 
defenses  on  the  ground  of  any  extension  of  the 
time  of  payment  the  word  "drawers"  did  not 
apply  to  either  payees  or  indorsers,  but 
should  be  construed  as  designating  the  orig- 
inal promisor  and  sureties.  Winnebago  Coun- 
ty State  Bank  t.  Hustel,  93  N.  W.  70i,  119 
Iowa,  116. 

DBAWmO. 

Judicial  notice  will  not  be  taken  that  the 
words  "drawing,"  or  "Kentucky  drawing," 
designate  a  game  of  chanca  State  t.  Bruner, 
17  Mo.  App.  274^  276b 
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"Drawing  a  prize,"  as  the  term  la  used 
in  speaking  of  a  lottery,  is,  according  to  com- 
mon parlance,  the  ascertainment,  by  chance 
or  otherwise,  of  who  is  entitled  to  a  particu- 
lar result  or  a  particular  thing,  by  means  of 
some  prearranged  mode  of  ascertaining  the 
result,  and  as  soon  as  the  number  which  en- 
titled the  ticket  holder  to  the  money  or  arti- 
cle is  drawn  upon  the  wheel  or  otherwise  as- 
certained the  prize  is  said  to  be  drawn.  Peo- 
ple T.  Kent,  6  Cal.  89,  90. 

Under  a  statute  requiring  the  commis- 
sioners of  waterworks  of  a  city,  before  enter- 
ing into  any  contract,  to  cause  plans  and  spec- 
ifications, detailed  drawings,  and  forms  of 
bids  to  be  made,  where  the  commissioners 
cause  plans  to  be  prepared  they  are  the 
judges  of  the  sufficiency  of  such  plans,  and  no 
other  body  can  determine  the  question  of  suf- 
ficiency. A  "drawing"  is  a  representation  of 
a  plain  surface,  by  means  of  lines  and  shades. 
Its  synonyms  are  "delineation";  '•picture." 
The  term  "synonymous"  is  applied  to  a  word 
that  has  the  same  import  or  signification  with 
another.  Accordingly  such  words  as  are  syn- 
onyms agree  in  expressing  one  principal  idea. 
A  diagram  of  a  pump,  showing  a  longitudinal 
section  and  cross-section  from  the  intake  pier, 
with 'elevations  of  mains  and  basins,  is  a 
scale  drawing  as  well  as  a  plan.  Ampt  t. 
Cincinnati,  8  Ohio  Dec.  624,  62& 

DRAWING  BULTB. 

Drawing  or  graphic  slate  is  a  soft  kind 
of  slate,  containing  carbon,  which  is  used  for 
pencils.  Plastic  Fireproof  Construction  Co. 
r.  City  &  County  of  San  Francisco  (U.  8.)  97 
Fed.  620-628. 

DBAWir. 

Code,  i  5004,  provides  that  at  least  one 
day  before  any  capital  case  set  for  trial  the 
court  shall  cause  not  less  than  25  or  more 
than  50  names  to  be  publicly  drawn  from  the 
jury  box.  Section  5005  provides  that  the  spe- 
cial jurors  so  drawn,  together  with  a  panel  of 
petit  jurors  organized  for  the  week  at  which 
the  case  is  set  for  trial,  shall  constitute  a 
venire,  from  which  the  jury  to  try  the  case 
shall  be  selected.  It  was  held  that  the  word 
"drawn"  was  employed  in  the  sense  of  "se- 
lected," whether  by  drawing  from  the  jury 
box  or  by  summoning  by  the  sheriff  to  supply 
a  deficiency  in  the  regular  jurors  for  the 
week.  Smith  v.  State,  84  South.  168, 170, 186 
Ala.  V 

DBAWH  nr  OBJDIHART  FOBX. 

See  "Ordinary  Form." 

DBAWH  nr  QUESTION. 

Judiciary  Act,  f  25,  providing  that  a 
final  decree  in  the  highest  court  of  equity  in 


a  state  where  is  "drawn  in  question"  the  va- 
lidity of  a  statute  of  any  state  on  the  ground 
of  its  being  repugnant  to  the  Constitution  of 
the  United  States,  and  the  decision  is  in  favor 
of  its  validity,  may  be  examined  and  reversed 
in  the  Supreme  Court,  means  that  it  must  ap- 
pear clearly  from  the  whole  record  that  a  ob- 
tain provision  of  the  Constitution  or  act  of 
Congress  was  relied  on  by  the  party  who 
brings  the  writ  of  error,  and  that  the  right 
thus  claimed  by  him  was  denied.  It  is  not 
necessary  that  the  question  should  appear  on 
the  record  to  have  bqen  raised  and  the  deci- 
sion made  in  direct  and  i>osltlve  terms,  ipsis- 
simis  verbis.  Bridge  Proprietors  v.  Hoboken 
Land  &  Improvement  Co.,  68  U.  S.  (1  Wall.) 
116,  143.  17  li.  Ed.  571  (citing  Crowell  v.  Ran- 
dell,  35  U.  S.  [10  Pet]  368,  9  L.  Ed.  458;  Arm- 
strong V.  Athens  County,  41  U.  S.  [16  Pet] 
281,  10  li.  Ed.  965). 

DBAWIf  STEEIi. 

The  word  "drawn,**  when  used  as  an  ad- 
jective in  describing  steel  as  drawn  steel,  dis- 
tinguishes from  steel  which  merely  passes 
through  rolls.  As  used  in  Tariff  Act  Oct  1, 
1890,  par.  148,  relating  to  the  duties  on  fiat 
steel  wire,  or  sheet  steel  in  strips,  whether 
drawn  through  dies  or  rolls,  etc.,  it  is  used  as 
a  verb,  and  in  that  use  it  was  well  known, 
with  reference  to  ductile  metals,  in  a  sense 
other  than  its  primary  one,  long  before  the 
art  of  drawing  through  dies  existed.  The 
verb  "draw"  is  recognized  by  all  lexicograph- 
ers as  sometimes  meaning  extending  in  either 
length  or  breadth  by  hammering  or  other 
forging.  United  States  v.  Wetherell  (U.  S.) 
65  Fed.  987,  988,  13  a  a  A.  264. 

DRAY. 

As  vehicle,  see  '•Vehicle,'* 

In  an  ordinance  requiring  ''drays'*  to  be 
licensed,  but  allowing  any  person  hiring  a 
dray  for  the  purpose  of  hauling  for  them- 
selves or  others  to  use  it  without  a  license, 
the  word  "dray"  is  used  in  its  common  and 
I)opular  sense,  as  contradistinguished  from  a 
wagon  in  its  common  and  popular  sense. 
City  of  Grlffen  v.  Powell,  64  Ga.  625.  627. 

A  wagon  drawn  by  four  horses,  and  used 
in  the  transportation  of  property  and  for 
transferring  goods  of  grocers  and  merchants, 
is  not  a  dray.  Snyder  v.  City  of  North  Law- 
rence, 8  Kan.  82,  84. 

"Drays  and  wheeled  vehicles  run  for 
profit'*  as  used  in  Knoxville  city  ordinance 
taxing  "hacks,  carriages,  drays,  and  wheeled 
vehicles  run  for  profit"  includes  a  dray  kept 
by  a  firm  of  merchants  for  hauling  goods  to 
the  depot  for  nonresident  customers,  for 
which  service  drayage  is  charged.  City  of 
Knoxville  v.  Sanford,  81  Tenn.  (13  Lea)  545, 
546b 
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DBATAOE. 

"Drayage,"  as  nsed  In  a  toll  rate  pre- 
scribed by  harbor  commissioners,  allowing  a 
reduced  rate  on  merchandise  landed  on 
wharfs  and  taken  thence  In  lighters  or  other 
vessels  or  warehoused  without  drayage,  meant 
loaded  means  of  conveyance,  whether  in  wag- 
ons, drays,  or  cars.  Soule  v.  San  Francisco 
Gaslight  Go.,  54  Gal.  241,  242. 


DREDGE. 

As  vessel,  see  "Vessel." 

An  agreement  to  "dredge"  a  dock  Implies 
of  its  own  force  the  deposits  of  the  materials 
dredged  in  some  proper  place.  Boynton  ?. 
Lynn  Gaslight  Co^  124  Mass.  197,  201. 

DRESS. 

See  "New  Dress." 

DRESSED  FUBS. 

"Dressed  furs  or  skins,"  within  Tariff 
Act  1890,  par.  444,  providing  a  special  duty 
on  "dressed  furs  or  skins,"  means  skins  which 
have  been  cured,  and  of  which  the  pelt  has 
been  leathered;  furs  which  are  dressed  on  the 
Bkin.  United  States  v.  Wotton  (U.  S.)  53  Fed. 
)44,  346,  8  a  a  A.  653. 

DRESSENO. 

"Dressing"  Is  the  process  by  which  the 
skin  or  pelt  is  treated  in  the  way  to  be  con- 
verted into  leather,  and  be  made  soft  and 
flexible.  It  means  curing  and  leathering 
Ae  pelt  United  States  v.  Wotton  (U.  S.) 
53  Fed.  344,  346,  8  C.  0.  A.  553. 

DRESSING  VIGTUALS. 

The  sale  of  liquor  is  not  the  dressing 
>f  victuals,  within  Pa.  Act  Assem.  April  22, 
1794,  §  1,  prohibiting  the  doing  or  perform- 
ing of  any  worldly  employment  or  business 
on  Sunday,  works  of  necessity  and  charity 
I  lone  excepted,  provided  always  that  noth- 
ing therein  contained  should  be  construed 
to  prohibit  a  dressing  of  victuals  in  private 
families,  bakehouses,  lodging  houses,  and 
other  houses  of  entertainment,  for  the  use 
of  sojourners,  travelers,  or  strangers.  To 
dress  victuals  is  to  prepare  food  fit  for  con- 
sumption, and  hence  the  table  or  bench  on 
which  the  meat  or  other  things  are  dressed 
or  prepared  for  use  is  sometimes  called  a 
"dresser,*'  from  the  French  "dressoir,"  and 
there  is  no  figure  of  speech  or  any  rule  of 
constructian,  either  in  grammar  or  law,  that 
can  make  the  selling  of  liquor  the  dressing 
of  victuala  Omit  v.  Commonwealth,  21  Pa. 
(9  Harris)  426,  428. 


DRESSMAKER, 

Where  under  a  contract  plaintiff  obli* 
gates  herself  to  take  charge  of  the  dress- 
making department  of  the  defendant  as 
manager  and  dressmaker,  with  power  to  em- 
ploy and  discharge  the  employ^  of  the  de> 
partment,  etc.,  the  word  "dressmaker,"  tak- 
en in  connection  with  the  entire  context  of 
the  contract,  cannot  be  construed  as  mean- 
ing that  she  was  employed  as  a  seamstress, 
but  rather  merely  descriptive  of  the  posi- 
tion or  office  which  she  was  to  fill,  and  im- 
posed no  obligation  upon  her  to  do  the  work 
of  a  seamstress;  and  hence  where  her  dis- 
charge was  for  her  refusal  to  work  as  seam- 
stress she  was  entitled  to  recover  under  the 
contract.  Marx  v.  Miller,  32  South.  765,  767, 
134  Ala.  347. 

DRIED  FRUIT. 

Leghorn  citron,  which  Is  commercially 
classed  among  "dried  fruits,"  is  entitled  to 
free  entry,  under  the  tariff  act  of  1883,  as 
a  dried  fruit  Nordllnger  r.  United  States 
(U.  S.)  69  Fed.  92. 

DRIFT. 

"Drifting  In  a  tunner  means  taking 
earth,  gravel,  or  ore  from  ground  made  ac- 
cessible by  means  of  the  tunnel,  and  is  not 
synonymous  with  "running  a  tunnel,"  and 
so  is  not  a  part  of  the  construction,  altera- 
tion, or  repair  of  any  building  or  improve- 
ment on  or  in  a  mine,  within  Code  Civ. 
Proc.  Cal.,  providing  for  a  lien  on  every 
such  building  or  improvement  done  with 
the  knowledge  of  the  owner.  Jurgenson  v. 
Diller.  46  Pac.  610,  611,  114  CaL  491,  55  Am. 
St  Rep.  83. 

DRIZT  STXTFF. 

"Drift  stuff,"  In  its  common  acceptation, 
does  not  signify  goods  which  are  the  sub* 
ject  of  salvage,  but  qieans  matter  floating  at 
random  without  any  known  or  discoverable 
ownership,  which,  if  cast  ashore,  will  prob- 
ably never  be  reclaimed,  but  will,  as  a  mat- 
ter of  course,  accrue  to  the  riparian  owner. 
Watson  y.  Knowles,  13  R.  L  639,  641. 

DRIFTWAT. 

"Driftway"  is  defined  by  lexicographer! 
to  be  a  "common  way  for  driving  cattle.'' 
Smith  T.  Ladd,  41  Me.  814,  32a 

DRINK. 

See  "By  the  Drink." 

"Drinking  wine,"  within  the  meaning 
of  a  representation  in  an  application  for  a 
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DRIVEN  WELL 


Ufe  policy  that  tbe  applicant  does  not  drink 
wine,  must  be  Interpreted  to  mean  that  be 
has  not  drunk  the  liquor  habitually,  and 
the  fact  that  he  occasionally  drinks  to  ex- 
cess does  not  show  a  misrepresentation. 
Mutual  Life  Ins.  Oo.  r.  Simpson  (Tex.)  28 
S.  W.  837-«39. 

Within  the  meanhig  of  a  statute  pro- 
viding that  no  person  without  a  state  license 
shall  sell,  offer,  or  expose  for  sale  spiritu- 
ous liquors,  wine,  porter,  beer,  "or  any  drink 
of  like  nature,"  Includes,  by  reason  of  the 
use  of  the  term  In  connection  with  the  liq- 
uors fifpedfically  enumerated^  all  similar  prep- 
arations, made  by  similar  process  of  fermen- 
tation, of  similar  nature.  State  y.  Oliver, 
26  W.  Ya.  422-427,  68  Am.  Rep.  79. 

DBlNKlKO  SHOP. 

Within  a  city  ordinance  providing  for 
the  licensing  of  barrooms  in  drinking  shops, 
and  prohibiting  the  sale  of  liquor  without 
a  license,  a  "drinking  shop"  is  a  place  where 
liquors  are  sold,  bartered,  or  delivered  to 
be  drunk  on  the  premises.  City  of  Portland 
V.  Schmidt,  6  Pac.  221.  225.  18  Or.  17. 


DRIP. 

See  "Servitude  of  Drip.** 


persona]  property  brought  or  driven  into 
the  territory  with  a  regular  assessment  in 
any  year,  refers  only  to  live  stock.  Frontier 
Land  &  Cattle  Co.  v.  Baldwin,  31  Pac.  408, 
404,  8  Wyo.  764. 

'•Driven,"  as  used  in  Sp.  Laws  1875,  c. 
48,  §  2,  entitling  a  corporation  to  toll  on  all 
logs  driven  down  a  certain  river,  will  be 
construed  to  include  logs  driven  by  the  un- 
aided action  of  the  stream,  as  well  as  logs 
driven  by  artificial  means.  St  Louis  Dalles 
Imp.  Co.  V.  C.  N.  Nelson  Lumber  Co.,  44  N. 
W.  1080,  1082,  43  Minn.  130. 

Where  a  statute  authorizes  one  to  "drive" 
the  logs  by  which  his  own  may  be  obstruct- 
ed or  with  which  they  are  Intermingled,  tbe 
term  has  a  well-understood  meaning,  and  in- 
volves the  exercise  of  the  requisite  care  and 
effort  to  take  tbe  logs  down  the  stream.  Mil- 
ler V.  Chatterton,  46  Minn.  338,  340,  48  N. 
W.  1109,  1110. 

"Take,"  "drive,"  and  "sell,"  in  thehr 
usual  sense,  denote  innocent  action,  and 
hence,  as  used  in  a  statement  standing  alone, 
that  "he  took  and  drove  off  my  ducks  and 
sold  them,"  without  any  averment,  do  not 
import  the  commission  of  a  crime,  so  as  to 
render  the  words  slanderous  per  se.  Hines- 
ley  V.  Sheets.  48  N.  E.  802,  803,  18  Ind.  App. 
612,  63  Am.  St  Rep.  356. 


DRIVE. 

The  words  "riding"  and  "driving"  are  of 
common  use,  and  must  be  taken  and  con- 
strued according' to  their  ordinary  significa- 
tion.   In  an  ordinance  requiring  persons  "rid- 
ing or  driving"  to  halt  for  pedestrians,  the 
use  of  the  words  In  the  dlsjunotive  form 
shows  that  it  was  Intended  to  designate  by 
each  a  different  act    Webster  defines  tbe  '■ 
words  ••ride"  and  "drive"  as  follows:    "Ride.  I 
(1)  To  be  carried  on  a  horse  or  other  animal,  \ 
or  in  any  kind  of  vehicle  or  carriage.    (2)  To  j 
be  carried  or  travel  on  horseback."    "Drive,  j 
To  go  or  pass  in  a  carriage."    It  will  be  seen  | 
that  "ride"  in  its  broadest  sense  embraces 
"drive,"  but  as  used  in  the  ordinance  it  was 
evidently  not  so  intended.    Citizens'  Ry.  Co. 
V.  Ford,  93  Tex.  110,  118,  53  8.  W.  575,  576, 
46  L.  R.  A  457. 

"Drive"  means  to  go  or  pass  In  a  car- 
riage. As  used  in  an  ordinance  requiring  any 
person  riding  or  driving  to  check  up  or  halt 
for  pedestrians.  If  necessary,  on  approaching 
alley  or  street  crossings,  the  phrase  "any 
person  driving"  means  one  passing  in  a  ve- 
hicle under  his  own  control,  and  does  not 
apply  to  street  cars.  Citizens'  Ry.  Co.  t. 
Pord,  58  S.  W.  575,  576,  93  Tex.  110,  46  L. 
R.  A.  457. 

"Driven  into,"  as  used  in  Rev.  St  § 
3845,   providing   for  the   assessing   of  any 


DRIVEN   WELXi. 

A  "driven  well"  is  one  made  by  driving 
an  iron  pipe  into  the  ground  to  the  required 
depth.  Pickett  v.  Pacific  Mut  Life  Ins.  Co., 
144,  Pa.  79,  90,  22  Atl.  871,  13  U  R.  A,  661,  27 
Am.  St  Rep.  618. 

A  ''driven  well"  consists  of  an  air-tight 
tube  sunk  into  tbe  earth  until  a  water-bear- 
ing stratum  is  reached,  and  then  by  means 
of  a  pump  at  the  top  of  tbe  tube  a  vacuum 
is  created  In  the  tube,  thus  causing  the  water 
to  fiow  to  the  surface  with  greater  rapidlty^ 
than  it  would  flow  from  purely  natural  causes. 
Andrews  v.  Carman  (U.  S.)  1  Fed.  Cas.  868, 
870. 

A  "driven"  well  is  one  constructed  by 
driving  or  forcing  an  instrument  into  the 
ground  until  It  is  projected  iuto  the  water, 
without  removing  the  earth  upward,  as  it  is 
in  boring.  "The  distinguishing  character- 
istics of  a  driven  well,  as  it  differs  from  a 
dug  well,  is  that  when  the  pressure  is  re- 
lieved from  the  interior  of  the  tube,  which 
itself  forms  the  body  of  the  well,  not  only 
does  the  force  of  gravity  act  to  supply  it 
with  water  directly  from  the  earth,  but 
there  belug  no  intervening,  body  of  water 
between  the  wall  of  the  well  itself  and  the 
earth  surrounding  it  on  which  the  atmosphere 
can  act  directly  and  with  greater  effect  to 
force  it  into  the  well  (as  it  can  and  does 
in  the  open  well),  the  water  is  supplied  di- 
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rectly  to  it  from  the  earth  surrounding  It  in 
a  direct  inverse  ratio  to  its  distance  from 
the  well,  and,  the  friction  of  the  water 
through  the  earth  heing  directly  as  the  square 
of  its  velocity,  as  the  distance  from  the  well 
increases,  the  water  moves  very  much  slower 
than  it  does  immediately  next  to  the  well 
ieself ;  but  the  area  of  the  source  of  supply 
heing  increased  exactly  in  the  ratio  of  the 
square  of  its  distance  from  the  well,  and  the 
friction  being  increased  exactly  as  the  square 
of  its  velocity,  the  one  exactly  counterbal- 
ancing the  other,  it  follows  that  from  nat- 
ural laws  the  surface  of  the  water  of  the 
earth  surrounding  the  well  is  and  must  be 
maintained  practically  at  a  given  level; 
whereas,  in  the  open  well  supplied  by  grav- 
ity only,  the  water  in  the  earth  inclines  from 
the  natural  surface  of  the  stratum  in  the 
earth  to  the  bottom  of  the  well,  the  angle 
of  that  decline  decreasing  as  the  supply  Is 
taken  from  the  well,  and,  unless  pumping  is 
stopped  and  time  allowed  for  a  resupply,  a 
lowering  of  the  water  in  the  earth  extends 
to  a  continually  increasing  distance,  and  a 
longer  time  is  required  to  obtain  the  original 
quantity  in  the  well,  while  the  supply  to  the 
driven  well  is  continuous  and  steady  and 
practically  inexhaustible,  the  supply  in  a 
given  time  being  in  proportion  to  the  size  of 
the  pipe  forming  the  well,  having  openings 
proportionate  to  Its  size,  different  wells  vary- 
ing in  the  supply  according  to  the  nature 
of  the  soil  in  which  they  are  Inserted,  but 
remaining  virtually  constant  at  all  times  in 
the  same  soil.  Water  cannot  be  pumped  from 
a  driven  well  in  any  given  stratum  with 
greater  ease  than  from  an  open  well  sunk 
in  the  same  stratum.  One  peculiar  charac-* 
teristic  of  a  driven  well,  as  distinguished 
from  the  bored  artesian  well,  is  that  the 
driven  well  is  for  use  in  soil  where  no  rock 
is  to  be  penetrated,  and  where  the  pressure 
of  the  atmosphere  is  free  to  act  on  the  sur- 
face of  the  water  in  the  earth  surrounding 
it;  while  the  artesian  well  is  usually,  if  not 
always,  bored  into  a  rock  stratum,  and  is 
supplied  with  water  through  fissures  in  the 
rock,  instead  of  through  the  earth  Itself  8iu> 
rounding  the  entrance  or  opening  to  the 
well."  Driven  Well  Cases,  7  Sup.  Ct  R. 
1073»  1079,  122  U.  S.  40,  30  U  Ed.  1064. 

DBIVEB. 

The  word  "driver,"  as  used  in  the  sec- 
tions regulating  the  use  of  vehicles  on  the 
highways,  shall  be  consti'ued  to  include  any 
person  riding  or  propelling  a  bicycle  or  tri- 
cycle or  directing  a  motor  carriage.  Gen. 
St  Conn.  1902,  §  2038. 

A  person  riding  a  bicycle  is  a  "driver" 
of  that  vehicle  within  the  meaning  of  a  stat- 
ute prohibiting  the  riding  or  driving  of  any 
horse  or  beast  so  as  to  endanger  the  life 
or  limb  of  any  passenger.    Davis  v.  Petrino- 


vich,  21  South.  344,  112  Ala.  654,  36  L.  B.  A. 
615. 

A  conductor  of  a  street  railroad  car  is 
not  a  "driver"  of  a  carriage  within  the  stat- 
ute making  a  master  liable  for  the  willful 
acts  of  his  driver  while  driving  such  car- 
riage. Isaacs  V.  Third  Ave.  Railroad  Co.,  47 
N.  Y.  122, 124,  7  Am.  Rep.  418. 

DROIT. 

"Droit"  li  defined  by  Black's  Law  Dic- 
tionary as  equivalent  to  the  English  word 
"right"  Opel  v.  Shoup,  100  Iowa,  407,  420, 
69  N.  W.  560,  37  li.  R.  A.  583. 

DROIT  D'AUBAINE. 

"Droit  d'aubaine"  is  defined  by  Black  as, 
in  French  law,  a  rule  by  which  all  the  prop- 
erty of  a  deceased  foreigner,  whether  mov- 
able or  immovable,  was  confiscated  to  the 
use  of  the  state,  to  the  exclusion  of  his  heirs, 
whether  claiming  ab  intestate  or  under  a  ^ 
will.  Opel  V.  Shoup,  100  Iowa,  407,  420,  69 
N.  W.  560,  87  U  R.  A.  583. 

DROP. 

Where  an  insurance  company  sent  to  Its 
agent  an  expiration  sheet  containing  a  list  of 
certain  policies,  opposite  all  of  which  ex- 
cept one  was  the  word  •*renew,"  and  opposite 
this  one,  which  was  for  $2,000,  was  the  word 
"drop,"  such  word  was  at  least  ambigu- 
ous and  equivocal,  and  the  agent  had  a  right 
to  interpret  the '  instrument  by  decreasing 
the  insurance  and  renewing  for  half  the 
amount  Winne  T.  Niagara  Fire  Ins.  Co.,  91 
N.  y.  185,  192. 

DROP  FEED. 

A  "drop-feed"  sewing  machine  means 
that  particular  form  of  feed  in  which  the 
feeding  instrument  is  applied  from  under- 
neath the  table  (in  distinction  from  being 
applied  on  the  top  of  the  table),  and  which 
recedes  from  underneath  the  bottom  of  the 
table  after  the  feeding  is  done.  Florence 
Sewing  Mach.  Co.  v.  Grover  &  Baker  Sew- 
ing Mach.  Co.,  110  Mass.  70,  86,  14  Am.  Rep. 
579. 

DROP  nr  TEirsioir. 

"Drop  in  tension"  means  **lo8a  of  the  pro- 
pulsive force  which  measures  initially  the 
forward  movement  of  the  electrical  energy, 
or  so-called  'current,*  as  it  leaves  the  gen- 
erator and  seizes  upon  and  follows  the  con- 
ductor." This  drop  in  tension  is  the  neces- 
sary resultant  of  the  obstructive  operation 
of  the  molecules  of  the  conductor  to  and 
upon  the  electrical  energy  or  potentUil,"  as 
it  is  called,  as  it  forces  its  way  through  the 
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conducting  matter.  Edison  Electric  Light  Oo. 
T.  Westinghouse  (U.  S.)  65  Fed.  490^  48& 

DROP  WBI8T. 

An  injury  on  the  wrist  known  as  the 
"drop  wrist"  is  the  paralysis  of  the  nerves 
which  control  the  muscles  on  the  hack  of  the 
wrist.  Missouri,  K.  &  T.  B.  CkK  T.  Bodle 
(Tex.)  74  a  W.  100,  108. 

DROUGHT. 

A  ship  was  chartered  In  Liverpool  to  car- 
ry a  cargo  of  lumher  from  Ship  Island.  The 
charter  party  provided  that  In  the  computa- 
tion of  days  allowed  for  delivering  the  cargo 
any  time  lost  by  reason  of  droughts,  floods, 
storms,  or  any  extraordinary  occurrence  be- 
yond the  control  of  the  charterer,  should  be 
excluded.  Held,  that  the  word  "droughts" 
could  not  Include  a  drought  prevailing  at 
the  time  of  the  charter  along  the  tributaries 
of  a  river,  which  prevented  the  charterers 
from  obtaining  the  timber,  especially  as  it 
was  the  custom  of  the  port  to  prepare  cargoes 
at  another  place,  between  which  place  and 
Ship  Island  no  drought  could  affect  a  de- 
livery. Sorensen  v.  Keyser  (U.  S.)  51  Fed. 
80,  81,  2  G.  a  A.  82. 

DROVE. 

A  "drove"  is  defined  by  Webster  to  be  a 
collection  of  cattle;  a  number  of  animals 
driven  in  a  body.  We  speak  of  a  "herd"  of 
cattle,  a  "flock"  of  sheep,  when  a  number 
is  collected,  but  properly  a  "drove"  is  a  herd 
or  flock  driven;  and,  as  used  in  an  ordinance 
forbidding  the  driving  of  any  drove  of  homed 
cattle  throughout  the  city,  it  forbids  the  driv 
ing  at  any  time  of  cattle  throughout  the 
streets  of  a  dty,  without  any  regard  to  the 
number  in  the  drove.  McConvill  v.  Jersey 
City,  39  N.  J.  Law  (10  Yroom)  88,  48. 

Under  Act  June  2,  1873,  providing  that 
It  should  not  be  lawful  for  any  persons  to 
herd  any  "drove  of  cattle"  numbering  more 
than  twenty-five  head  on  any  land  in  the 
state,  not  his  own,  within  one-half  mile  of 
the  residence  of  any  resident  of  the  state, 
without  the  consent  of  the  owner  of  the 
land,  an  information  charging  that  the  de- 
fendant willfully  herded  fifty  cattle  contrary 
to  the  statute  is  sufficient,  the  term  **fifty 
cattle"  being  equivalent  to  "drove  of  cattle." 
Caldwell  v.  State,  2  Tex.  App.  68,  64. 

DBOVEB. 

See  "Stock  Drover.** 

As  used  in  the  article  relating  to  do- 
mestic animals,  "drover"  means  every  per- 
son having  charge  or  cqptrol  of  any  herd  of 


neat  cattle,  horses,  or  mules,  numbenng  6 
or  more,  or  any  flock  of  sheep  numbering  % 
or  more,  as  owner,  agent,  or  employ^,  while 
the  same  is  being  driven  from  one  place  to 
another  not  within  the  same  range  or  neigh- 
borhood.   Rev.  Codes  N.  D.  1890,  i  1644a. 

DROVER'S  PAS8. 

A  "drover's  pass**  is  a  carriage  for  hire, 
for  while  the  person  was  entitled  to  pass 
free,  yet  the  passage  was  one  of  the  mutual 
terms  of  an  agreement  for  carrying  his  cat- 
tle. Norfolk  &  W.  R.  Co.  v.  Tanner,  41  S. 
B.  721,  723,  100  Va.  379  (citing  New  York 
Cent  R.  Co.  v.  Lockwood  [U.  S.]  17  WaU. 
357,  21  li.  Ed.  627). 

"Drovers*  passes"  are  passes  given  to 
drovers  of  stock  who  accompany  the  same; 
but  such  carriage  is  not  gratuitous,  and  a 
person  riding  on  such  a  pass  is  entitled  to 
protection  as  a  passenger,  both  while  going 
and  returning;  and  this  rule  is  not  altered 
by  a  recital  in  the  contract  that  he  is  to  be 
deemed  an  employ^  of  the  carrier  while  so 
traveling.  Missouri  Pac.  Ry.  Co.  v.  Ivy,  9 
S.  W.  346,  849,  71  Tex.  409,  1  L.  R.  A.  500, 
10  Am.  St  Rep.  758;  St  Louis  S.  W.  R.  Co. 
V.  Nelson  (Tex.)  44  S.  W.  179, 180. 

DROWN. 

The  present  participle  •^drowning"  is  a 
well-known  word,  indicating,  when  applied 
to  a  human  being,  a  condition  which  demands 
prompt  succor,  otherwise  the  result  will  be 
death.  The  past  participle  "drowned"  means, 
and  for  centuries  has  meant  in  common  and 
legal  parlance,  a  fixed  condition,  deprived 
of  life  by  immersion  in  water;  dead.  No 
diligent  inquiry  of  lexicographers  is  demand- 
ed; the  use  of  the  word  "drowned"  to  con- 
vey the  fact  and  the  manner  of  death  in  an 
indictment  is  a  use  of  it  in  its  plain  and  or- 
dinary signification,  and,  in  the  phrase  "mor- 
tally choked,  suffocated,  and  drowned," 
means  "dead."  United  States  t.  Barber,  20 
D.  C.  79.  93. 


DRUG. 

See  "Uncompounaed  Medicinal  Drug.** 

Webster  defines  "drugs"  to  be  substances 
used  in  the  composition  of  medicines;  and, 
again,  as  used  In  dyeing  or  any  chemical  op- 
erations. Collins  V.  Farmville  Ins.  &  Bank- 
ing Co.,  79  N.  C.  279,  281,  28  Am.  Rep.  322. 

A  "drug  or  medicine"  is  a  substance  or 
commodity  used  as  a  remedy  for  diseases. 
The  use  contemplated  must  be  a  general  or 
primary  one,  and  in  the  construction  of  a 
statute  forbidding  the  sale  of  gooda  on  Sun- 
day, but  excluding  drugs  and  medicine,  the 
Legislature  could  not  have  intended  to  iik 
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cmde  tobacco.    State  ▼.  Ohmer,  34  Mo.  App. 
U5,  124. 

The  term  "drug"  shall  include  all  medl- 
dnes  for  internal  or  external  use.  Gen.  St 
N.  J.  1895,  p.  1175.  §  75;  Comp.  Laws  N.  M. 
1897,  §  1256;  Civ.  Code  S..  0.  1902,  §  1581; 
Code  Miss.  1892,  I  2095;  Pen.  Ck)de  Tex. 
1895,  art  431. 

The  term  "drug"  shall  include  all  medi- 
cines for  internal  or  external  use,  antiseptics, 
disinfectants,  and  cosmetics.  Bey.  Laws 
Mass.  1902,  p.  660,  c  75,  §  17;  Bates'  Ann.  St 
Ohio  1904,  S§  4200-4205. 

The  term  "drug''  includes  any  medicinal 
substance,  or  any  preparation  authorized  or 
known  in  the  Pharmacopoeia  of  the  United 
States,  or  the  National  Formulary,  or  the 
American  Homeopathic  Pharmacopoeia,  or 
the  American  Homeopathic  Dispensatory.  P. 
&  L.  Dig.  Laws  Pa.  1897,  vol.  3,  col.  397,  I  2. 

"Drugs  in  a  crude  state,"  as  used  hi 
Tariff  Act  Oct  1,  1890,  par.  560,  includes 
elaterlum  in  cakes,  prepared  from  the  juice 
of  the  fruit  of  echallium  elaterium  by  evapo- 
ration and  drying,  and  containing  a  medicinal 
drug  known  as  "elaterin,"  which,  however, 
is  extracted  from  the  cakes  before  it  is  used 
by  the  physician.  United  States  ▼.  Merck 
(U.  S.)  66  Fed.  251,  252,  13  C.  C.  A.  452. 

"Ouarana"  is  a  medicinal  drug,  consist- 
ing of  a  dried  paste  in  the  form  of  rolls, 
such  being  the  crudest  state  in  which  it  is 
ever  imported,  and  which  before  being  used  as 
a  medicine  must  be  further  prepared,  and  is 
free  pf  duty  under  paragraph  548,  Free  List, 
§  2,  c  11,  Tariff  Act  July  24,  1897.  30  Stat 
197  [U.  S.  Comp.  St  1901,  p.  16831,  relieving 
from  duty  "drugs  in  a  crude  state."  Cowl 
▼.  United  States  (U.  S.)  124  Fed.  475.  476. 

Bensine. 

A  "drug"  is  any  animal  or  mineral  sub- 
stance in  the  composition  of  medicines;  any 
stuff  used  in  dyeing  or  chemical  operations; 
any  ingredient  used  in  chemical  preparations 
or  employed  in  the  arts.  Benzine  put  up  in 
bottles  containiDg  from  two  to  six  ounces 
each,  to  be  sold  for  cleansing  purposes,  is  in- 
cluded within  the  term  "drugs"  as  used  in 
a  fire  policy  insuring  drugs  and  chemicals. 
Phoenix  Ins.  Co.  v.  Flemmlng,  44  S.  W.  464, 
465.  65  Ark.  54,  39  L.  B.  A.  789.  67  Am.  St 
Bep.  900. 

"Webster  defines  a  'drug'  as  including 
any  mineral  substance  used  in  chemical  op- 
erations, so  that  the  coui't  held  that  it  could 
not  say  as  a  matter  of  law  that  benzine  was 
not  included  in  the  term  as  used  in  an  in- 
surance'policy."  Carrigan  v.  Lycoming  Fire 
Ins.  Co.,  53  Vt  418,  426.  38  Am.  Bep.  687. 

IntozioAtiiis  Uquors. 

"Drugs"  are  not  within  the  meaning  of 
an  act  of  the  Legislature  prohibiting  mer- 


chants tram  selling  intoxicating  liquors  with* 
out  a  license.  Anderson  t.  Oommonwealtli, 
72  Ky.  (9  Bush)  669,  571. 

A  "drug"  is  a  compound,  mostly  of  min- 
eral, animal,  or  vegetable  substance,  made  by 
apothecaries  and  others,  and  used  as  a  medi- 
cine in  the  treatment  of  diseases,  aud  com- 
monly called  "physic."  Whisky  cannot  with 
propriety  be  included  In  the  term  "drug." 
That  term  carries  along  with  it  an  idea  in- 
separable from  it  of  something  repulsive, 
nauseous,  at  which  the  gorge  heaves.  Whis- 
ky, on  the  contrary,  is  inviting  and  exhilarat- 
ing. Whisky  is  sometimes  taken  medlcinallyy 
but  never  as  a  drug.  Gault  t.  State,  84  Ga. 
533,  535. 

Under  the  express  provisions  of  81  Ohio 
Laws,  p.  67,  and  87  Ohio  Laws,  p.  248,  pro- 
viding against  the  adulteration  of  foods  and 
drugs,  the  term  "drugs"  includes  all  medi- 
cines for  internal  or  external  use.  antiseptics, 
disinfectants,  cosmetics,  and  hence  will  be 
construed  to  include  whisky.  State  v.  Hut- 
chinson, 46  N.  B.  71,  72»  56  Ohio  St  82. 

In  a  will  of  a  wholesale  and  retail  drug- 
gist giving  and  beqdeathing  his  stock  of 
medicines,  drugs,  paints,  and  furniture  be- 
longing to  or  contained  in  his  store  to  cer- 
tain persons,  the  terms  "medicines"  and 
"drugs"  cannot  be  construed  to  include  50 
barrels  of  whisky  which  were  stored  in  a 
distillery  bonded  warehouse,  though  whisky 
may  be  sold  by  druggists  in  comparatively 
small  quantities  as  medicine,  and  which  a 
great  many  people  so  take,  Kloch  t.  Bur* 
ger,  58  Md.  575,  57& 

Saltpetre. 

"Drugs"  are  defined  by  Webster  to  be 
"substances  used  in  the  composition  of  medi- 
cines; substances  used  in  dyeing  or  in  chemi- 
cal operations."  Thus  saltpetre  is  a  drug, 
and  may  be  kept  as  a  drug  under  a  policy 
insuring  a  stock  of  drugs  and  medicines  with 
a  proviso  against  the  keeping  of  gunpowder, 
fireworks,  saltpetre,  etc.  Collins  v.  Farmville 
Ins.  &  Banking  Co..  79  N.  a  279,  281,  28 
Am.  Bep.  322. 

Tobaooo. 

Tobacco  is  not  a  "drug"  within  the  mean- 
ing of  a  Sunday  statute  permitting  the  sell- 
ing of  drugs  and  medicines  on  Sunday.  State 
V.  Ohmer,  34  Mo.  App.  115,  125. 

Tobacco  in  its  manufactured  form,  or 
cigars,  cigarettes,  smoking  tobacco,  chewing 
tobacco,  snuff,  and  the  like,  is  not  a  "drug" 
or  "medicine."  within  the  meaning  of  a  city 
ordinance  excepting  drugs  and  medicine  from 
its  operation.  Penniston  v.  City  of  Newnan, 
45  S.  B.  65,  66,  117  Ga.  700. 

Cigars  are  manufactured  articles  familiar 
to  everybody.    The  materials  of  which  they 
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are  composed  are  carefully  prepared  and  put 
Into  form  until  they  lose  their  original  char- 
acter aa  mere  materials,  and  become  articles 
of  commerce,  known  by  a  new  name  and 
adapted  to  a  particular  use.  Cigars  sold  by 
a  tobacconist  in  the  ordinary  way  are  not 
"drugs"  or  "medicines,"  within  the  meaning 
of  those  words  as  used  in  St  1887,  c.  391,  § 
2,  permitting  the  retail  sale  of  drugs  and 
medicines  on  Sunday.  Commonwealth  y. 
Marzyuski,  21  N.  E.  228,  229,  149  Mass.  68. 

DBirO  STOCK. 

A  chattel  mortgage  describing  the  mort- 
gaged property  as  a  "drug  stock"  covers  all 
articles  ordinarily  and  usually  kept  therein 
at  the  place  where  the  stock  Is  situated,  and 
it  is  a  question  for  the  Jury  to  determine 
what  such  articles  consisted  of.  Kern  t. 
Wilson,  35  N.  W.  594,  596,  73  Iowa,  490. 

DBITGGIST. 

A  brief  and  clear  definition  of  the  term 
"druggist"  by  a  standard  lexicographer.  Dr. 
Webster,  is  that  it  properly  means  one  whose 
occupation  is  to  buy  and  sell  drugs  without 
compounding  or  preparation.  The  term, 
therefore,  has  a  much  more  limited  and  re- 
stricted meaning  than  the  word  "apothe- 
cary," and  we  find  little  diflQculty  in  conclud- 
ing that  the  term  "druggist"  may  be  applied 
in  a  technical  sense  to  persons  who  buy  and 
sell  drugs.  A  man  may  be  a  "druggist"  in 
the  sense  of  being  a  purchaser  and  vendor 
of  medicines,  whether  he  have  a  license  as  a 
druggist  or  not,  although  he  cannot  legally 
deal  in  drugs  (buying  and  selling)  without  a 
license.  A  retail  merchant  selling  drugs  and 
medicines  is  a  "druggist"  within  a  statute  re- 
quiring a  special  license  for  the  sale  of  such 
articles  by  a  druggist  State  v.  Holmes,  28 
La.  Ann.  765,  767,  26  Am.  Rep.  123. 

The  word  "druggist"  is  not  limited  to  one 
who  actually  compounds  his  medicine,  but 
means  one  who  compounds  or  sells' drugs  at 
retail;  and  hence  one  retailing  drugs  was  a 
"druggist,"  though  he  did  not  compound  them 
himself,  within  a  statute  relating  to  the  sale 
of  liquors  by  druggists  without  a  license,  in 
quantities  of  less  than  a  quart,  in  good  faith 
for  medical  purposes.  Hainline  v.  Common- 
wealth, 76  Ky.  (13  Bush)  350,  352. 

In  this  country  the  business  of  •*pharma- 
dst,"  "apothecary,"  or  "druggist"  is  all  one, 
and  the  same  person  who  prepares  and  com- 
pounds medicines  also  sells  them,  so  that  in 
popular  speech  all  three  are  used  inter- 
changeably, as  practically  synonymous. 
State  T.  Donaldson,  42  N.  W.  781»  41  Minn. 
74. 

As  A  meroliaat. 

See  "Merchant** 


Wkolesmle  alool&ol  dealev. 

In  the  popular  acceptation  of  the  word, 
a  "druggist"  means  one  who  deals  in  medi- 
cines or  In  the  materials  which  are  used  in 
the  preparation  of  medicines,  the  term 
"medicines"  as  here  used  being  taken  in  its 
largest  signification.  As  used  in  St.  1869, 
c.  415,  §  28,  which  provides  that  druggists 
may  sell,  for  medicinal  purposes  only,  pure 
alcohol  to  other  druggists,  etc^  the  word 
"druggists"  does  not  include  a  commission 
merchant  dealing  principally  in  alcohol, 
merely  because  the  article  in  which  he  deals 
Is  susceptible  of  use  in  the  preparation  of 
medicines  or  admits  of  medical  use.  Mills 
V.  Perkins,  120  Mass.  41,  42, 

DRUMMER. 


also,      "Commercial      Traveler*; 
"Traveling  Salesman." 
As  engaged  in  interstate  commerce,  see 
"Interstate  Commerce." 

"Drummers"  are  persons  employed  by 
merchants  to  work  up  business  for  their  em- 
ployers. Weller  v.  Penn.  R.  Co.  (U.  S.)  113 
Fed.  502,  505. 

A  "drummer"  is  a  person  engaged  in 
soliciting  the  sale  of  goods,  for  a  seller  lo- 
cated in  another  place,  by  the  exhibiting  of 
samples  for  the  purpose  of  effecting  such 
sales  and  taking  orders  for  goods  to  be  sub- 
sequently shipped  by  his  employer.  Rob- 
bins  V.  Shelby  County  Taxing  Dist,  7  Sup. 
Ct  592,  593,  120  U.  S.  489,  30  L.  Ed.  694; 
Robbins  v.  Taxing  Dist.,  81  Tenn.  (13  Lea) 
303,  305;  Singleton  v.  Fritsch,  72  Tenn.  (4 
Lea)  93,  96;  Ex  parte  Hanson  (U.  S.)  28  Fed. 
127,  129;  Thomas  v.  City  of  Hot  Springs,  34 
Ark.  553,  557,  36  Am.  Rep.  24. 

A  "drummer"  is  a  traveling  salesman 
taking  orders  for  goods  and  transmitting 
them  to  the  house  by  which  he  is  employed 
for  approval  or  rejection.  John  Matthews 
Apparatus  Co.  v.  Renz  (Ky.)  61  S.  W.  9,  10. 

A  "4rummer"  is  a  traveling  agent  one 
acting  as  an  intermediary  between  the  im- 
porter or  the  wholesaler  and  the  local  trade. 
Titusvllle  V.  Brennan,  22  Atl.  893,  894,  143 
Pa.  642,  14  L.  R.  A.  100,  24  Am.  St  Rep. 
580. 

The  term  "drummer"  has  acquired  a 
common  acceptation,  and  is  applied  to  com- 
mercial agents  who  are  traveling  for  whole- 
sale merchants  and  supplying  the  retail 
trade  with  goods,  or,  rather,  taking  orders 
for  goods  to  be  shipped  to  the  retail  mer- 
chants. Singleton  v.  Fritsch,  4  Lea  (Tenn.) 
96.  More  accurately,  perhaps,  a  "drummer" 
is  a  traveling  agent  who  sells  or  offers  to 
sell  by  sample,  by  representation  of  his  em- 
ployer's goods,  or  by  soliciting  orders.  Rob- 
bins  T.  Taxing  Dist,  13  Lea  (Tenn.)  808,  805. 
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See,  also,  City  ot  Brookfleld  t.  Kitchen,  03 
S.  W.  825,  826,  163  Mo.  546  (citing  State  v. 
Hoifman,  50"  Mo.  App.  585,  and  authorities 
there  dted). 

A  "drummer"  li  one  who  solidts  trade 
from  retail  dealers  or  others  by  sample,  or 
one  whose  business  Is  to  canvass  and  take 
orders  for  future  delivery  of  books  or  other 
commodities.  Twining  r.  City  of  Blgin,  88 
lU.  App.  356,  861. 

Oommission  mereliaiLt. 

'*A  'drummer*  Is  a  traveling  and  solic- 
iting salesman."  As  used  In  Acts  1885,  c. 
175,  §  28,  taxing  drummers,  it  does  not  In- 
clude a  commission  merchant  conducting  a 
regular  and  recognized  business  in  a  certain 
town.  State  v.  Miller,  93  N.  G.  511,  515,  53  j 
Am.  Rep.  469. 

Hawker  or  peddler  distincvished. 

A  "drummer"  is  one  who  solicits  cuft- 
tom,  being  a  commercial  or  business  agent, 
and  not  to  be  confounded  with  a  hawker  or 
peddler.  Thomas  v.  City  of  Hot  Springs,  34 
Arki  553,  557,  36  Am.  Rep.  24;  Eknmons  v. 
aty  of  Lewiston,  24  N.  E.  58,  59,  132  lU. 
380,  8  L.  R.  A.  328,  22  Am.  St  Rep.  540. 

The  term  "drummers"  is  used  to  desig- 
nate persons  who  solicit  orders  by  exhibiting 
samples  or  by  catalogue  or  In  any  other 
way,  and  not  those  who  actually  sell  and 
deliver  the  goods  at  the  time,  as  peddlers 
do.    In  re  Wilson,  19  D.  O.  341,  349. 

A  "drummer"  Is  a  mere  solicitor  of  or- 
ders for  others,  and  differs  In  no  respect 
from  clerks  or  salesmen  except  that  he  Is 
ambulatory  In  his  operations  and  does  not 
usually  carry  or  deliver  the  goods  sold.  He 
follows  no  Independent  business,  makes  no 
contracts  for  himself,  and  does  not  come 
ordinarily  under  any  sort  of  personal  obliga- 
tion. By  his  engagement  he  binds  his  em- 
ployers and  not  himself,  and  has  no  other 
Interest  In  the  result  of  the  bargains  made 
than  any  ordinary  clerk  would.  A  right  to 
impose  a  privilege  tax  on  the  business,  trade, 
or  employment  of  all  auctioneers,  grocers, 
merchants,  brokers,  bankers,  cotton  factors, 
cotton  sellers,  retailers,  peddlers,  hotels. 
Junk  dealers,  and  others  of  like  character, 
does  not  Include  a  drummer,  who  Is  more 
nearly  like  merchants  and  peddlers  than  any 
of  the  others  named,  but  yet  is  quite  unlike 
either.  Ex  parte  Taylor,  58  Miss.  478^  481, 
38  Am.  Rep.  336. 

One  selling  personal  property  by  sample, 
taking  orders  for  future  delivery,  to  be  paid 
for  only  on  such  delivery,  and  who  does  not 
deliver  the  goods  sold.  Is  a  "drununer," 
as  contradistinguished  from  a  "peddler." 
Emert  v.  Missouri,  156  U.  S.  296,  15  Sup.  Ct 
367,  39  L.  Ed.  430;  State  v.  Emert,  103  Mo. 
241,  15  S.  W.  81,  11  U  R.  A.  219,  23  Am.  St 


Rep.  874.  A  peddler  Is  an  itinerant  vender 
of  goods,  who  sells  and  delivers  the  identical 
goods  carried  with  him.  He  who  sells  by 
sample,  taking  orders  for  goods  for  future 
delivery,  to  be  paid  for  wholly  or  In  part  on 
subsequent  delivery.  Is  not  a  peddler.  It 
has  never  been  understood  either  by  the  pro- 
fession or  the  people  that  one  who  is  ordi- 
narily styled  a  "drummer"— that  Is,  one 
who  .sells  to  retail  dealers  or  others  by  sam- 
ple-—is  either  a  hawker  or  peddler.  Potts  v. 
State  <Tex.)  74  a  W.  31,  33  (citing  Emmons 
V.  City  of  Lewlstown,  132  111.  380,  24  N.  B. 
58,  8  U  B.  A.  328,  22  Am.  St  Bep.  540). 

Merol&Ant  tailor. 

The  merchant  tailor  who  takes  meas- 
ures and  supplies  the  dtlzen  with  clothing 
has  never  been  known  or  recognized  as  a 
"drummer,"  within  the  meaning  of  the  act 
of  1877,  repealing  so  much  of  the  act  of 
1867-68  as  taxes  "drummers."  Singleton  T. 
Fritech,  72  Tenn,  (4  Lea)  93,  96. 

DRUNK. 

A  person  Is  "drunk,**  in  a  legal  sense, 
when  so  far  under  the  influence  of  liquor 
that  his  passions  are  visibly  excited  or  his 
Judgment  impaired  by  the  liquor.  State  v. 
Pierce.  21  N.  W.  195,  197,  65  Iowa,  85. 

There  are  degrees  of  intoxication  or 
drunkenness.  A  man  is  said  to  be  "dead 
drunk"  when  he  Is  perfectly  unconscious — 
powerless.  He  is  said  to  be  "stupidly 
drunk"  when  a  kind  of  stupor  comes  over 
him.  He  is  said  to  be  "staggering  drunk" 
when  he  staggers  In  walking.  He  is  said  to 
be  "foolishly  drunk"  when  he  acts  the  fool. 
All  these  are  cases  of  drunkenness,  of  dif- 
ferent degrees  of  drunkenness.  Bo  it  Is  a 
very  common  thing  to  say  a  man  Is  "badly 
intoxicated,"  and  again  that  he  is  "slightly 
intoxicated."  There  are  degrees  of  drunk- 
enness, and  therefore  many  persons  may  say 
that  a  man  was  not  Intoxicated  because  be 
could  walk  straight;  he  could  get  In  and  out 
of  a  wagon.  Whenever  a  man  is  under  the 
Influence  of  liquor  so  as  not  to  be  entirely 
himself,  he  is  Intoxicated;  although  he  can 
walk  straight  Although  he  may  attend  to 
his  business,  and  may  not  give  any  outward 
and  visible  signs  to  the  casual  observer  that 
he  is  drunk,  yet  if  he  is  under  the  influence 
of  liquor  so  as  not  to  be  himself,  so  as  to 
be  excited  from  it  and  not  to  i>ossess  that 
clearness  of  Intellect  and  control  of  himself 
that  he  otherwise  would  have,  he  Is  intoxi- 
cated. Elkln  V.  Buschner  (Pa.)  16  Aa  102, 
104. 

Under  the  law  a  man  is  intoxicated 
whenever  he  is  so  much  under  the  Influence 
of  spirituous  or  intoxicating  liquors  that  it 
so  operates  upon  him,  that  it  so  affects  his 
acts  or  conduct  or  movement,  that  the  pub- 
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Uc  or  parties  coming  in  contact  with  bim 
could  readily  see  and  know  that  it  was  af- 
fecting him  in  that  respect  A  man  to  that 
extent  under  the  Influence  of  liquor  that 
parties  coming  In  contact  with  him  or  seeing 
him  would  readily  know  that  he  was  under 
the  influence  of  liquor  by  his  conduct,  or  his 
words  or  his  movements,  would  be  sufficient 
to  show  that  such  party  was  intoxicated. 
The  word  "Intoxicated**  is  synonymous  with 
"drunk,"  and  in  a  standard  dictionary 
"drunk"  Is  defined  as  under  the  influence  of 
intoxicating  liquor  to  such  an  extent  as  to 
hare  lost  the  normal  control  of  one's  bodily 
and  mental  faculties,  and  commonly  to 
evince  a  disposition  to  violence,  quarrel- 
someness, and  bestiality.  In  State  t. 
Pierce,  66  Iowa,  86,  21  N.  W.  196»  it  was 
held  that  one  is  "drunk"  who  is  so  far  under 
the  influence  of  intoxicating  liquors  that  his 
passions  are  visibly  excited  or  his  Judgment 
impaired.  In  Elkln  v.  Buschner  (Pa.)  16  Atl. 
102,  It  was  held  that  whenever  a  man  Is 
under  the  influence  of  liquor  so  as  not  to  be 
entirely  at  himself  he  is  ^intoxicated," 
though  he  can  walk  straight,  though  he  may 
attend  to  his  business,  and  though  he  may 
not  give  any  outward  and  visible  signs  to 
the  casual  observer  that  he  is  drunk.  Sapp 
V.  State,  42  &  B.  4ia  411,  116  Oa.  182. 

DBUMKABB. 

See  "Common  Drunkard**;  •'Habitual 
Drunkard.** 

As  Incompetent,  see  "Incompetent — In- 
competency." 

A  "drunkard,**  as  used  in  the  chapter  on 
habitual  drunkenness,  includes  a  person  who 
uses  alcoholic,  spirituous,  malt,  fermented, 
or  intoxicating  liquors,  morphia,  laudanum, 
cocaine,  opium,  or  other  narcotics,  to  such  a 
degree  as  to  deprive  him  of  a  reasonable 
degree  of  self-controL  Rev.  Codes  N.  D. 
1889,  i  1802. 

A  "drunkard,"  as  used  in  the  chapter 
relating  to  inebriates,  is  deemed  to  Include 
any  person  who  has  acquired  the  habit  of 
using  spirituous,  malt,  or  fermented  liquors, 
cocaine,  or  other  narcotics,  to  such  an  extent 
or  degree  as  to  deprive  him  of  reasonable 
self-control.    Rev.  St  Okl.  1908,  §  8167. 

A  "drunkard"  Is  defined.  In  the  statute 
in  reference  to  the  drink  cure,  as  any  person 
who  has  acquired  the  desire  of  using  alco- 
holic or  malt  drinks,  morphine,  opium,  co- 
caine, or  other  narcotic  substances,  for  the 
purpose  of  producing  Intoxication  to  such  a 
degree  as  to  deprive  him  or  her  of  reason- 
able self-control.  In  re  House,  46  Pac.  117, 
28  Colo.  87,  33  L.  R.  A.  832. 

The  term  "drunkard"  designates  a  per- 
son whose  habits  of  drunkenness  are  con- 
tinual and  confirmed.  It  is  synonymous 
with  the  term  "habitual  drunkard.**     Gour- 


lay  V.  uourlay,  19  Atl.  142,  148,  16  B.  I.  706; 
Commonwealth  v.  Whitney,  71  Mass.  0( 
Gray)  86,  86. 

A  "drunkard"  Is  one  with  whom  drunk- 
enness has  become  a  habit;  one  who  habit- 
ually drinks  to  intoxication;  a  sot  People 
V.  Radley,  86  N.  W.  1029,  1030.  127  Mich, 
627  (citing  Apperson  v.  Burgett,  83  Ark. 
328;  Walton  v.  Walton,  84  Kan.  196,  8  Pac 
110;  Mack  v.  Handy,  89  La.  Ann.  491,  493,  2 
South.  181,  183;  State  v.  Savage,  89  Ala.  1, 
8,  7  South.  7,  183,  7  L.  R.  A.  426). 

A  "drunkard**  is  not  an  Incompetent 
like  an  idiot  or  one  insane.  He  Is  simply 
Incompetent  upon  proof  that  at  the  time  of 
the  act  In  question  his  understanding  was 
clouded  or  his  reasoning  dethroned  by  ac- 
tual intoxication.  Wright  v.  Fisher,  82  N. 
W.  606,  610,  66  Mich.  276.  8  Am.  St  Rep. 
886. 

DBUNKENNESa. 

See  "Absolute  Drunkenness**;  **Confln]i- 
ed  Drunkenness";  "Continued  Drunk- 
enness*'; "Gross  Drunkenness";  "Hab- 
itual Drunkenness  or  Intoxication." 

See,  also,  "Intoxicated— Intoxication." 

Blackstone  calls  drunkenness  "an  artifi- 
cial, voluntarily  contracted  madness,  which, 
depriving  men  of  their  reason,  puts  them  in 
a  temporary  frenzy,  and  which  the  law  looks 
upon  as  an  aggravation  of  the  offense.  The 
Roman  law  made  allowance  for  the  vice. 
The  Greek  law  provided  that  he  who  com- 
mitted a  crime  when  drunk  should  receive  a 
double  punishment  The  law  of  England, 
considering  how  very  easy  it  is  to  counter- 
feit this  excuse,  and  how  weak  an  excuse  it 
is,  though  real,  will  not  suffer  any  man  thus 
to  privilege  one  crime  by  another.**  The 
common-law  rule  is  adopted  in  Missouri  In 
all  its  vigor,  and  there  is  no  possible  reason 
why  the  same  principle  would  not  hold  in 
civil  actions  for  torts  quasi  crimes.  Mix  v. 
McCoy,  22  Mo.  App.  488,  491. 

"Drunkenness,**  as  it  is  commonly  under- 
stood in  the  community,  is  the  result  of  ex- 
cessive drinking  of  intoxicating  liquors.  It 
is  'Inebriety,"  "inebriation,**  "intoxication," 
all  words  nearly  synonymous,  and  all  ex- 
pressive of  that  state  or  conditicxi  which  in- 
evitably follows  from  taking  into  the  body, 
by  swallowing  or  drinking,  excessive  quanti- 
ties of  such  liquors.  Ring  t.  Ring,  38  S.  B. 
330,  332,  112  Ga.  854;  Commonwealth  v. 
Whitney,  11  Cush.  (Mass.)  477,  479. 

"Drunkenness"  Is  that  effect  produced 
on  the  minds,  passions,  or  body  by  intoxi- 
cants taken  into  the  system,  which  so  far 
changes  the  normal  condition  as  to  materially 
disturb  and  impair  the  capacity  for  health, 
rational  action,  or  conduct;  which  causes 
abnormal  results,  or  such  as  would  not  ensue 
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In  the  absence  ef  intoxicants;  the  changed 
effect  produced  by  the  immoderate  use  of  in- 
toxicants, as  contrasted  with  the  normal 
status  and  conduct  State  t.  Savage,  7  South. 
183,  89  Ala.  1,  7  L.  B..  A.  426;  State  Y.  Rob- 
inson, 20  South.  80,  81,  111  Ala.  482. 

"Drunkenness,"  as  used  in  the  chapter 
punishing  drunkenness  in  office,  is  the  im- 
moderate use  of  any  spirituous,  vinous,  or 
malt  liquors  to  such  an  extent  as  to  iucapaci- 
tate  an  officer  from  the  discharge  of  the  du- 
^es  of  his  office,  either  temporarily  or  per- 
nanently.    Pen«  Ctode  Tex.  1895,  art  149. 

A  city  charter  empowering  the  council 
of  such  city  to  "prevent  and  restrain  drunk- 
enness" should  be  construed  to  include  the 
prohibiting  the  sale  or  giving  of  intoxicating 
liquors  to  an  habitual  drunkard.  Woods  y. 
Town  of  Prlnevllle,  28  Pac.  880,  881,  19  Or. 
08. 

"Drunkenness,  improvidence,  or  want  of 
anderstanding,*'  within  the  meaning  of  Code 
Civ.  Proc.  i  2661,  as  amended  by  the  Laws 
of  1893,  providing  that  letters  of  administra- 
tion shall  not  be  granted  to  a  person  con- 
victed of  an  infamous  crime,  nor  to  one  who 
is  judged  incompetent  by  the  surrogate  to 
execute  the  duties  of  such  trust  by  reason  of 
drunkenness,  improvidence,  or  want  of  un- 
derstanding, does  not  include  every  species 
of  drunkenness,  improvidence,  or  want  of 
understanding,  but  only  applies  when  such 
defects  or  faults  are  of  such  a  character  as 
to  amount  to  a  lack  of  intelligence  or  habit- 
ual drunkenness.  In  re  Manley's  Estate,  34 
N.  Y.  Supp.  258,  269,  12  Misc.  Rep.  472. 

Drunkenness  is  a  wholly  self-imposed 
disability,  and  in  consequence  is  not  to  be  re- 
garded with  that  kindness  and  indulgence 
which  we  concede  to  blindness  or  deafness, 
or  any  other  physical  infirmity.  Trespassers 
go  at  their  peril.  Much  more  is  it  just  to 
hold  that  they  make  themselves  drunk  at 
their  peril.  Drunkenness  will  never  excuse 
one  for  a  failure  to  exercise  the  measure  of 
care  and  prudence  due  from  a  sober  man  un- 
der the  same  circumstances.  Beach,  Contrib, 
Neg.  i  492.  Approving  this  rule,  the  court 
said,  "The  law  exacts  from  one  intoxicated 
the  same  care  and  precaution  to  avoid  injury 
as  it  would  from  a  sober  person  of  ordinary 
prudence  under  like  circumstances.**  Nash 
V.  Southern  R.  Co.,  83  South.  932,  136  Ala. 
177,  96  Am.  St  Rep.  19  (citing  Johnson  v.  L. 
&  N.  R.  Co.,  104  Ala.  246,  16  South.  76,  53 
Am.  St  Rep.  39). 

By  "drunkenness  not  amounting  to  ha- 
bitual drunkenness,"  as  used  in  the  chapter 
relating  to  the  removal  of  county  and  district 
officers,  in  connection  with  county  officers  Is 
meant  the  immoderate  use  of  any  spirituous, 
vinous,  or  malt  liquors  to  such  a  degree  as  to 
incapacitate  the  officer,  for  the  time  being 
or  permanently,  from  the  discharge  of  the 


duties  of  his  office.    Rev.  St  Tex.  1895,  art. 
3538. 

As  aToidlac  eontraet  or  vdXL. 

Drunkenness  sufficient  to  be  a  defense  to 
an  action  on  a  contract  must  be  such  as  to> 
incapacitate  the  party  from  the  proper  exer- 
cise of  his  judgment  and  prevent  him  from 
understanding  his  contract,  and  render  him 
for  the  time  being  non  compos  mentis. 
Wright  V.  Waller,  29  South.  57,  127  Ala.  557, 
54  L.  R.  A.  440. 

The  "drunkenness"  of  one  under  a  com- 
mission of  drimkenness  is  not  presumed  to 
continually  exist,  so  as  to  render  him  incom- 
petent to  make  a  will.  Drunkenness  always 
has  its  sober  intervals,  and  always  exposes 
itself;  and  it  is  impossible  for  a  person  who 
is  too  drunk  to  transact  business  correctly  to 
feign  sobriety  so  as  to  deceive  any  one  of 
ordinary  sagacity.  Besides  insanity,  prop- 
erly so  called,  a  species  of  insanity,  the  mere 
effect  of  drunkenness  and  excitement  from 
intoxicating  liquors,  has  sometimes  been  set 
up  for  the  purpose  of  defeating  an  alleged 
will.  It  has,  however,  been  very  justly  ob- 
served that  whatever  resemblance  there  may 
be  in  the  conduct  and  actions  of  a  man  under 
such  excitement  and  those  of  a  man  properly 
insane,  their  apparent  similarity  was  subject 
to  a  very  different  condition.  Where  actual 
insanity  has  shown  Itself,  either  perfect  re- 
covery, or  at  least  a  lucid  interval  at  the 
time,  must  be  clearly  proved  to  entitle  an  al- 
leged testamentary  iHiper  to  be  pronounced 
for  as  a  valid  will.  Either  of  these  is  highly 
difficult  to  prove,  for  the  reason  that  insanity 
will  often  exist,  though  latent;  so  that  a 
person  may,  in  effect,  be  completely  mad  or 
insane  on  some  subjects,  and  In  some  parts 
of  his  conduct  apparently  rational;  but  the 
effects  of  drunkenness  only  subsist  while  the 
cause — the  excitement — ^vislbly  lasts.  There 
can  scarcely  be  such  a  thing  as  latent  ebrlety; 
so  that  a  case  of  incapacity  from  mere  drunk- 
enness, and  yet  the  man  be  capable,  to  all 
outward  appearance,  can  hardly  arise. 
Strictly  speaking,  a  man  is  not  of  unsound 
mind  simply  because  he  is  an  habitual  drunk- 
ard. His  mind  is  unsound  only  while  the  fit 
of  intoxication  lasts.  And  that  is  all  that  is 
adjudged  by  an  inquisition  finding  him  to  be 
an  habitual  drunkard.  Lewis  y.  Jones  (N.  Y.)- 
50  Barb.  645,  667. 

As  orlme. 

See  "Crime";  "Disorderly  Conduct** 

As  insanity. 

See  "Insane — Insanity,** 

Intozieation  from  opiates  inelvded. 

"Drunkenness,"  as  used  in  St  1889,  e. 
447,  making  gross  and  confirmed  drunken- 
ness caused  by  the  voluntary  and  excessive- 
use  of  opium  or  other  drugs  a  ground  for  di- 
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Torce,  win  be  presumed  to  refer  to  the  state 
of  exhilaration,  and  subsequent  coma  or  oth- 
er deplorable  effects  as  detrimental  to  the 
marriage  relation,  caused  by  such  drugs. 
Burt  y.  Burt,  46  N.  B.  622,  623,  168  Mass.  204 
(citing  Dawson  t.  Dawson,  23  Mo.  App.  169; 
Ring  T.  Ring,  88  S.  B.  330,  332,  112  Ga.  854). 

The  use  of  morphine  by  means  of  hypo- 
dermic injections  is  not  ''drunkenness"  within 
the  meaning  of  Rev.  St  c.  40,  }  1,  which 
makes  habitual  drunkenness  a  cause  for  di- 
vorce, though  the  effects  of  morphine  thus 
administered  are  very  similar  and  In  many 
respects  apparently  identical  with  those  pro- 
duced by  the  excessive  use  of  intoxicating 
liquors.  The  word  "drunkenness"  Is  used  In 
the  statute  In  Its  ordinary  and  popular  sense. 
Youngs  V.  Youngs,  22  N.  E.  806,  807,  130  111. 
230,  6  L.  R.  A.  548,  17  Am.  St  Rep.  813. 

As  afP eetiiis^  responsibility  for  erime. 

The  old  and  well-established  maxim  of 
the  common  law  is  that  drunkenness  does  not 
mitigate  a  crime  In  any  respect;  on  the  con- 
trary, that  It  rather  aggravates  It  Insanity 
Is  a  full  and  complete  defense  to  a  criminal 
charge,  yet  drunkenness  is  a  species  of  in- 
sanity, and  Is  attended  with  a  temporary  loss 
of  reason  and  self-control.  But  drunkenness 
Is  voluntary;  It  Is  brought  about  by  the  act 
of  the  party;  while  insanity  is  an  infliction 
of  Providence  for  which  a  party  Is  not  re- 
sponsible. Drunkenness  cannot  be  consid- 
ered by  a  jury  in  determining  whether  a  per- 
son committed  the  homicide,  acting  thereon 
willfully,  deliberately,  and  premeditatedly, 
so  as  to  constitute  the  crime  committed  mur- 
der in  the  first  degree.  State  v.  Cross,  27  Mo. 
332,  334. 

Drunkenness  Is  not  Insanity,  and  is  no 
excuse  for  crime,  though  It  may  be  the  result 
of  long-continued  and  habitual  drinking  with- 
out any  purpose  to  commit  crime,  and  m^y 
have  produced  temporary  Insanity  during  the 
existence  of  whicli  the  criminal  act  was  com- 
mitted. Boswell  V.  Commonwealth  (Va.)  20 
Grat.  860,  872. 

Drunkenness  may  be  Insanity,  but  it  Is 
voluntary.  It  is  no  excuse  from  the  conse- 
quences of  crime;  why  should  it  be  against 
those  of  acts  affecting  property?  Sound  pol- 
icy requires  that  it  should  not,  unless  brought 
about  by  the  other  party,  or  unless  It  was  so 
total  as  to  be  palpable  evidence  of  fraud  In 
the  person  entering  into  ti  contract  with  the 
one  so  intoxicated.  Burroughs  v.  Rich  man, 
13  N.  J.  Law  a  J.  S.  Green)  223,  238,  23  Am. 
Dec.  717. 

Drunkenness  may  be  said  to  have  two  de- 
grees; the  one  of  these  is  mere  intoxication, 
and  the  other  effect  of  drunkenness  is  mental 
unsoundness  brought  on  by  excessive  drink- 
ing, which  remains  after  the  intoxication  has 
subsided.  This  latter  mental  unsoundness,  if 
it  exists  to  such  extent  that  the  accused  loses 
SWds.&P.— 14 


the  government  of  his  reason,  may  be  inter* 
posed  as  a  palliation  or  excuse  for  crime. 
Beasley  v.  State,  50  Ala.  149,  152,  20  Am, 
Rep.  292. 

"Drunkenness  Is  a  species  of  Insanity 
that  may  be  attended,  when  carried  far 
enough,  with  loss  of  reason  and  control  while 
under  the  direct  effects  of  the  Intoxicant,  but 
this  effect  Is  voluntary  and  brought  about  by 
the  acts  of  the  party,  and  thereby  differs 
from  ordinary  Insanity,  which  is  the  act  of 
Providence,  and  the  sufferer  Is  not  responsi- 
ble." Bvers  v.  State,  20  S.  W.  744,  748,  31 
Tex.  Cr.  R.  318,  18  L.  R.  A.  421,  37  Am.  St 
Rep.  811. 

"Drunkenness  cannot  be  relied  on  as  es- 
tablishing the  insanity  of  a  person  which 
excuses  him  from  accountability  for  crime. 
The  habit  of  intoxication  Is  highly  Immoral 
and  vicious,  tending  to  the  destruction  of  the 
best  interests  of  society — ^the  severance  of  the 
dearest  relations  of  life.  He  who  takes  an 
intoxicating  draught  voluntarily  makes  him- 
self mad,  and  the  law,  by  reason  of  such 
madness,  will  not  excuse  him  from  responsi- 
bility for  crime  committed  under  Its  Influ- 
ence."   State  V.  Turner  (Ohio)  Wright  20,  80i 

"Drunkexmess"  Is  the  condition  resulting 
from  the  immoderate  use  of  intoxicating  llq- 
I  uors.  As  a  defense  to  crime  it  is  only  avail- 
able when  It  can  be  shown  that  the  defend- 
ant, prior  to  his  Intoxication,  did  not  Intend 
to  commit  the  crime,  and  did  not  become  in- 
toxicated for  that  purpose,  and  at  the  time 
of  committing  the  crime  he  was  so  Intoxicated 
"as  not  to  know  what  he  was  doing."  State 
V.  Qarvey,  11  Minn.  154  (Gil.  95.  103). 

Drunkenness  is  sometimes  called  "de- 
mentia affectata."  It  Is  that  which  deprives 
men  of  the  use  of  reason,  caused  by  immod- 
erate use  of  Intoxicating  liquors.  According 
to  some  civilians,  a  person  so  afflicted,  if  he 
committed  homicide,  should  not  be  punished 
simply  for  the  homicide,  but  he  should  also 
suffer  for  his  drunkenness.  By  the  laws  of 
England  such  a  person  has  no  privilege  by 
his  voluntarily  contracted  madness,  but  has 
the  same  Judgment  as  if  he  were  in  his  right 
mind.  There  are  exceptions  to  this  rule,  one 
of  which  is  where  intoxication  Is  without 
fault  on  the  part  of  the  party  intoxicated, 
as  where  it  is  caused  by  drugs  administered 
by  an  unskillful  physician,  and  the  other 
where  Indulgence  in  habits  of  Intemperance 
has  produced  permanent  mental  disease, 
which  Is  called  "flxed  phrensy."  State  v. 
Hundley,  46  Mo.  414,  410  (citing  Hale's  P.  C. 
32). 

DRY. 

According  to  Webster's  Dictionary,  to 
"dry"  is  "to  free  from  water,  or  from  moist- 
ure of  any  kind,  and  by  any  means;"  and 
according  to  the  Century  Dictionary,  "to  pre- 
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pare  and  expose  to  the  snn,  or  ajoy  beat,  in 
order  to  free  from  moisture."  Asphaltmn 
from  an  asphalt  lake,  holding  water  mechan- 
ically, and  so  tenaciously  that  intense  heat, 
with  stirring,  is  necessary  for  drying,  and 
which  has  accordingly  been  exposed  in  a 
vessel  to  heat  from  steam  pipes,  and  from 
steam  Jets  which  stirred  it,  thereby  expelling 
the  water,  and,  incidentally  and  necessarily, 
some  volatile  oils  also,  is  entitled  to  free  en- 
try as  asphaltum,  "dried."  United  States  v. 
Trinidad  Asphalt  Ca  (U.  S.)  77  Fed.  609, 
610. 

DBT  DOCK. 

A  "dry  dock"  is  a  structure  contrived 
for  the  purpose  of  taking  ships  out  of  the 
water  in  order  to  repair  them.  It  consists  of 
a  large  oblong  box  with  a  flat  bottom  and 
perpendicular  sides.  When  it  is  desired  to 
dock  a  steamboat  or  other  vessel,  it  is  sunk 
by  letting  in  water  until  the  vessel  to  be 
docked  can  be  floated  into  it  It  is  then 
raised  by  pumping  the  water  out,  leaving 
the  docked  vessel  in  a  position  to  be  inspect- 
ed and  repaired.  Where  it  was  furnished 
with  engines  which  could  only  be  used  for 
pumping,  and  has  no  means  of  propulsion, 
either  by  wind,  steam,  or  otherwise,  and  is 
not  designed  for  navigation,  and  cannot  be 
practically  used  therefor,  it  is  not  subject 
to  salvage.  Cope  v.  Vallette  Dry  Dock  Co., 
7  Sup.  Ct  336, 119  U.  S.  625,  30  L.  Bd.  501. 

A  dry  or  graving  dock  111  a  water-tight 
chamber  fitted  with  timber  or  iron  gates, 
which  are  shut  against  the  tide  after  the  ves- 
sel has  entered  for  the  purpose  of  being  in- 
spected or  repaired.  When  admitted,  she  is 
placed  on  certain  blocks  in  the  center  of  the 
dock,  and,  as  the  tide  recedes,  the  water  is 
let  out  until  it  is  level  with  low  water.  And. 
if  it  becomes  necessary  for  examination  or 
repair,  the  water  below  low  tide  is  generally 
pumped  out  by  steam,  and  the  vessel  miist 
be  continually  shored  up  as  the  process  of 
emptying  is  carried  on,  that  she  may  be  kept 
on  an  even  keel  and  prevented  from  straining 
or  careening.  And,  notwithstanding  a  ves- 
sel during  inspection  may  rest  high  and  dry 
on  the  bottom  of  the  dock — and,  indeed,  ships 
and  other  water  craft  are  frequently  thus  left 
alongside  a  wharf  on  the  recession  of  the 
tide — yet  when  a  vessel  enters  a  dry  or  grav- 
ing dock  she  floats  in,  and  when  she  leaves 
it  she  floats  out  The  Vidal  Sala  (V  R.\  12 
Fed.  207,  211. 

DRY  GOODS. 

"Dry  goods"  are  defined  as  textures  and 
fabrics  such  as  are  sold  by  linen  drapers, 
mercers,  and  others,  in  distinction  from  "gro- 
ceries." Levy  V.  Friedlander,  24  La.  Ann. 
439,  441. 

An  insurance  policy  insuring  the  stock 
of  a  merchant  keeping  a  store  of  "dry  goods 


and  groceriea"  covers  all  such  goods  asd 
merchandise  as  are  usually  kept  in  such 
stores,  and  are  called  "dry  goods  and  gro- 
cery stores,"  in  the  place  where  the  Insured 
did  business.  Germania  Fire  Ins.  Oo.  y. 
Francis,  52  Miss.  457,  468,  24  Am.  Bep.  674. 

It  is  error  to  exclude  evidence  that  the 
term  "dry  goods,"  used  in  a  written  con- 
tract, bears  a  meaning,  according  to  the. 
usage  of  the  locality,  under  which  notions, 
clothing,  hats,  and  caps  are  excluded.  Such 
evidence  does  not  contradict  the  terms  of  the 
contract,  but  merely  applies  them  to  its  sub- 
ject-matter. Wood  T.  Allen,  111  Iowa«  97, 
100,  82  N.  W.  451. 

DBT  MOBTGAGB. 

A  mortgage  which  creates  a  lien  for  the 
security  of  money,  without  any  absolute  per- 
sonal liability  beyond  the  value  of  the  prop- 
erty, is  sometimes  called  a  "dry  mortgage." 
Frowenf eld  y.  Hasting^  66  Pac  178»  179, 184 
Cal.  128. 

DBT  TBUST. 

The  term  "dry  trust^  Is  used  to  designate 
a  trust  in  which  there  is  no  benefit  to  the 
trustee.  Bradford  v.  Bobinson  (DeL)  80  Atl. 
670,  671,  7  Houst  29. 

A  "dry  trust,**  as  defined  by  Perry  in  his 
work  on  Trusts  (section  520),  arises  "when 
property  Is  vested  in  one  person  in  trust  for 
another,  and,  the  nature  of  the  trust  not  be- 
ing prescribed  by  the  donor,  is  left  to  con- 
struction of  law.  In  such  case  the  cestui 
que  trust  is  entitled  to  the  actual  possession 
and .  enjoyment  of  the  property,  and  to  dis- 
pose of  it,  or  to  call  upon  the  trustee  to  exe- 
cute such  conveyance  of  the  legal  estate  as 
he  directs."  In  a  case  of  dry  trust  the  duty 
of  the  trustee  is  simple,  and  is  to  permit  the 
cestui  que  trust  to  occupy  and  receive  the 
rents  and  incomes  of  the  estate,  to  execute 
such  conveyances  as  the  cestui  que  trust 
directs,  and  to  protect  the  title,  or  allow  his 
name  to  be  used  for  that  piurpose.  Comwell 
V.  Wulff,  50  S.  W.  439,  443»  14S  Mo.  542,  45 
L.B.  A.53. 

DBT  WEIGHT. 

The  term  "dry  weight"  as  used  in  Tai^ 
iff  Act  Oct  1,  1890,  par.  415,  Imposing  a  cer- 
tain duty  per  ton  "dry  weight"  on  unbleach- 
ed chemical  wood  pulp,  does  not  refer  to  the 
absolute  dry  weight  of  the  material  immedi- 
ately after  desiccation  in  a  kiln,  but  to  the 
"air-dry  weight"  as  understood  in  commerce. 
United  States  v.  Perkins  (U.  8.)  66  Fed.  GO, 
51,  13  O.  G.  A.  82^ 

DUCK. 

As  animal,  see  "AnimaL* 
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DUCKING  STOOL 

A  ''ducking  stool,"  etymologlcally,  signl- 
flei  a  town  bucket;  and  anciently  meant  a 
machine  need  in  the  siege  of  towns,  but  now 
signifies  a  stool  used  In  ducking  common 
scolds,  and  consisted  of  a  beam  or  rafter  on 
which  a  stool  was  placed,  and  which  mored 
on  a  fulcrum,  which  extended  to  the  center 
of  a  large  pond.  Into  which  the  stool  could 
be  dipped.  James  t.  Commonwealth  (Fa.) 
12  Serg.  &  R.  220,  226. 

The  "ducking  stool"  was  an  instrument 
of  punishment  known  to  the  ancient  common 
law,  by  which  a  woman  convicted  of  being 
a  common  scold  was  punished  by  being  plun- 
ged Into  the  water.  Lord  Coke  says  that  in 
law  "It  slgnlfieth  a  stool  that  falleth  down 
Into  a  pit  of  water,  for  the  punishment  of  the 
party  in  it"  United  States  r.  BoyaU  (U.  &) 
27  Fed.  Caa.  d07,  90& 


DUE. 

See  "Now  Due.* 

"Due,'*  as  used  In  the  description  In  a 
deed,  requiring  the  line  to  be  run  due  north, 
means  "exactly,"  and  adds  nothing  to  the 
description.  The  point  of  a  compass,  if  due 
north,  Is  exactly  north,  and  so  is  simply 
north.  Wells  v.  Jackson  Iron  Mfg.  Co.,  47 
N.  H.  235,  260,  90  Am.  Dec.  575. 

In  respect  to  surreys  In  Ohio,  "west**  or 
"due  west,''  In  one  class  of  original  surveys, 
means  a  line  at  a  right  angle  to  the  true 
meridian,  and  in  another  class  "west"  or 
"due  west"  Is  west  according  to  the  bearings 
of  the  surveyor's  compass  at  the  time  of  the 
original  survey.  In  giving  Interpretation  to 
these  words,  a  fixed,  determinate  judicial 
construction  cannot  be  adopted,  and  their 
meaning  must  frequently  depend  upon,  and  be 
controlled  by,  extraneous  facts.  McKlnney  y. 
McKinney,  8  Ohio  St  428,  426L 

DITE  (In  GommereiAl  Law)* 

See  "Absolutely  Due";  "Justly  Due  and 
Owing";  "Legally  Due";  "Become 
Due";  "Grow  Dae";  "Balance  Due"; 
**Demands  Due." 

The  word  "due,"  according  to  the  con- 
sensus of  Judicial  opinion,  has  a  double 
meaning:  (1)  That  the  debt  or  obligation  to 
which  it  applied  has  by  contract  or  operation 
of  law  become  Immediately  payable;  (2)  a 
simple  Indebtedness,  without  reference  to  the 
time  of  payment,  in  which  it  is  synonymous 
with  "owing,"  and  includes  all  debts,  wheth- 
er payable  in  pnesentl  or  in  future.  Ryan  v. 
Douglas  County,  66  N.  W.  30,  32,  47  Neb.  9 
(citing  Allen  v.  Patterson,  7  N.  Y,  [8  Seld.] 
476,  57  Am.  Dec.  542;  United  States  v.  Bank 
of  North  Carolina,  81  U.  S.  L6  Pet]  29,  8  L. 


Bd.  808;  Jasper  Tp.  v.  Sheridan  Tp.,  47  lowa. 
183;  Poster  v.  Singer,  69  Wis.  892,  34  N.  W. 
395,  2  Am.  St  Rep.  745;  Scudder  t.  Scudder, 
10  N.  J.  Law  [5  Halst]  340;  Hoyt  v.  Hoyt 
1^  N.  J.  Law  [1  Har.]  138;  Looney  t.  Hughes, 
26  N.  Y.  514;  Fowler  v.  Hoffman,  31  Mich. 
215,  218.  In  this  case  It  was  held  not  to  in- 
clude money  subsequently  earned  under  a 
contract  partly  performed  at  the  time  of  the 
assignment  of  the  amount  due  under  it). 

The  word  "due,"  considered  by  itself, 
has  many  definitions.  Bouvier  defines  it.  In 
its  first  and  broadest  sense,  as  that  which  is 
just  and  proper,  and,  in  another  and  less 
general  sense,  as  '^bat  ought  to  be  paid; 
what  may  be  demanded."  Webster  gives  its 
definition,  so  far  as  applicable  to  the  matter 
under  consideration,  in  the  following  order: 
"Owed,  as  a  debt;  that  ought  to  be  paid  or 
done  to  or  for  another;  payable;  owing  and 
demandable;  suitable."  Elkins  v.  Wolfe,  44 
111.  App.  876,  380;  Allen  v.  Patterson,  7  N.  T. 
(3  Seld.)  476,  479,  57  Am.  Dec.  542;  United 
States  V.  Bank  of  North  Carolina,  31  U.  S.  (6 
Pet)  29,  35,  8  L.  Bd.  308;  Boehler  v.  Pierce. 
67  N.  B.  573,  175  N.  Y.  264. 

The  word  "due"  has  two  meanings.  The 
one  Indicates  a  debt  ascertained  and  fixed, 
though  payable  in  the  future;  and  the  other 
a  debt  where  the  money  has  become  payable, 
so  that  a  suit  will  lie  on  it  presently.  Un- 
der Comp.  Laws,  }  7326,  providing  that  suits 
at  law  may  be  maintained  against  an  insur- 
ance company  for  claims  which  may  have 
accrued,  if  payments  are  withheld  more  than 
60  days  after  such  claims  have  become  due, 
an  action  will  He  on  a  policy  of  Insurance. 
providing  that  the  sum  for  which  the  com- 
pany might  be  liable  should  be  payable  60 
days  after  due  notice,  at  the  expiration  of 
60  days  after  satisfactory  proof  of  loss  was 
received  by  the  company.  Putze  v.  Saginaw 
Valley  Mut  Fire  Ins.  Co.  (Mich.)  94  N.  W. 
191,  192. 

"Freight  due  or  to  become  due,"  as  used 
in  53  Geo.  Ill,  c.  159,  }  1,  by  which  the  own- 
ers of  vessels  are  not  to  be  charged  with  any 
loss  arising  from  any  act,  though  their  fault, 
further  than  the  value  of  the  ship  and  the 
freight  due  or  to  become  due  for  and  during 
the  voyage,  means  all  the  freight  for  that 
voyage,  whether  paid  In  advance  or  not;  and, 
in  calculating  the  value  of  the  freight  due  or 
to  become  due,  money  actually  paid  in  ad- 
vance Is  to  be  included.  Wilson  y.  Dickson, 
2  Bam.  &  Aid.  2,  16. 

As  aeknowledfnneat  and  promise  to  pay. 

By  virtue  of  a  statute,  the  word  "due," 
though  not  connected  with  or  relating  to  a 
time  clause,  as  on  demand  or  on  a  day  cer- 
tain. Imports  both  an  acknowledgment  of  an 
existing  indebtedness,  and  a  promise  to  pay 
the  same.  The  common  as  well  as  the  stat- 
utory signification  of  the  word  "due,"  whe& 
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uot  qualifled  by  a  time  clause,  is  that  the 
money  or  property  In  the  dueblU  mentioned  is 
due  at  the  time  of  executing  the  instrument 
Lee  y.  Balcom,  9  Colo.  216,  218»  U  Paa  74, 
7a 

The  word  **due"  has  a  variety  of  mean- 
ings, depending  on  the  connection  in  which  it 
Is  used.  It  has  been  defined  generally  to  be 
that  which  is  owed;  that  which  custom,  stat- 
ute, or  law  requires  to  be  paid.  As  used  in  a 
writing  reciting  "due  F.  a  certain  sum  of 
money,  with  Interest,"  it  Imports  an  obliga- 
tion to  pay;  making  the  instrument  an  ac- 
knowledgment of  present  indebtedness.  Fee- 
ser  ▼.  Feeser,  50  Atl.  406,  407,  03  Md.  7ia 

"Due  on  demand,"  as  used  in  writing  as 
follows,  "Due  A.  B.  one  hundred  dollars  on 
demand,"  imports  an  express  promise  to  pay 
on  demand.  Smith  ▼.  Allen  (Conn.)  5  Day, 
387,  d4a 

"Due,"  as  used  in  an  instruction  in  an 
action  on  promissory  notes  given  for  machin- 
ery that  the  notes  were  undisputed  as  to 
their  execution  and  the  "amount  due,"  means 
due  according  to  the  terms  of  the  notes,  and 
not  that  the  amount  sued  for  was  admitted  to 
be  due.    Cottrell  v.  Gammon,  84  Ind.  243,  244. 

Gontingent  elaims  or  debts. 

An  assignment  to  pay  and  discharge  all 
debts  due  by  the  assignor  is  not  necessarily 
restricted  to  debts  unreservedly  and  abso- 
lutely due  at  the  time  of  the  assignment,  but 
may  include  claims  in  a  certain  measure  con- 
tingent, as  wbere  the  assignor  was  an  in- 
dorser  of  a  note,  and  his  liability  therefore 
legally  conditioned  on  presentment,  demand, 
and  due  notice  of  dishonor.  Bank  of  Penn- 
sylvania V.  McCalmont  (Pa.)  4  Rawle,  307, 
3ia 

"Due,"  as  used  in  2  Ballinger's  Ann. 
Codes  &  St  §  6229,  requiring  every  claim  pre- 
sented to  the  administrator  to  be  supported 
by  the  affidavit  of  the  claimant  that  the 
amount  is  Justly  due,  was  not  used  in  the 
sense  of  "mature,"  but  was  Intended  to  apply 
to  all  claims,  whether  due,  to  become  due,  or 
contingent  Barto  y.  Stewart,  59  Pac  480, 
482,  21  Wash.  605. 

In  Gen.  St  c  87,  relating  to  debts  Justly 
due  from  an  estate  of  a  deceased  person, 
"due"  means  debts  already  accrued,  or  such 
as  will  be  absolutely  payable  in  the  future, 
and  the  liability  for  which  does  not  rest  on 
any  contingency.  Ames  y.  Ames,  128  Mass. 
277,  279. 

A  statute  authorizing  the  garnishment  of 
debts  due  or  to  become  due  relates  only  to 
such  as  the  garnishee  owes  absolutely,  though 
payable  in  the  future,  and  does  not  include  in 
the  language  "to  become  due"  a  debt  which 
may  possibly  become  due  on  the  performance 
of  a  contract  by  the  defendant  BishoD  y. 
Young,  17  Wis.  46»  52. 


A  salary  payable  to  an  empioyd  at  tfa# 
end  of  each  month  is  not  liable  to  garnish- 
ment before  the  end  of  the  month  in  which  it 
is  to  be  earned,  as  it  is  neither  then  due  nor 
to  become  due.  The  liability  or  nonliability 
of  the  garnishee  is  fixed  at  the  time  of  the 
service  of  the  process,  and  depends  upon 
whether  at  the  time  of  the  service  the  princi- 
pal defendant's  right  to  such  proper^  had 
become  fixed.  Edwards  y.  Boepke,  43  N.  W. 
554,  556,  74  Wi&  571. 

An  assignment  for  the  payment  of  the 
assignor's  indebtedness  to  the  assignee,  "due 
and  to  become  due,"  should  be  construed  to 
include  an  indebtedness  arising  on  the  pay- 
ment by  the  assignee  of  a  note  on  which  he  is 
then  contingently  liable  as  indorser;  and  if, 
In  addition  to  the  contingent  liability,  it  ap- 
peared that  the  indorser  had  assumed  to  pay, 
or  that  the  parties  expected  he  would  pay, 
when  due,  it  might  certainly  with  great  pro- 
priety be  treated  as  an  existing  indebtedness 
not  yet  due.  Kellogg  y*  Barber  (N.  Y.)  14 
Barb.  11,  13. 

A  contingent  claim  is  a  claim  not  due, 
within  the  purview  of  Code  Civ.  Proc  }  1498, 
providing  that,  where  a  claim  against  an  es- 
tate is  rejected,  the  holder  must  bring  suit 
within  three  months  after  the  date  of  its  re- 
jection, if  It  be  then  due,  or  within  two 
months  after  it  becomes  due;  otherwise  the 
claim  shall  be  forever  barred.  Morse  y« 
Steele,  64  Pac.  690,  691,  132  CaL  466. 

Days  of  svaoe  allowed. 

Wagner's  St  c  216,  }  16,  providing  that 
every  promissory  note  for  payment  of  money 
to  the  payee  therein  named,  or  order  or  bear- 
er, and  expressed  to  be  for  value  received, 
shall  be  due  and  payable  as  therein  expressed, 
cannot  be  construed  as  meaning  that  such 
notes  fall  due  on  the  day  mentioned  on  their 
face,  but  days  of  grace  are  allowable  on  such 
paper.    Turk  y.  Stahl,  53  Mo.  437,  438. 

As  deliimvent. 

A  recital  in  a  tax  deed  that  the  tax  was 
"due"  does  not  show  it  to  have  been  delin- 
quent Sherburne  v.  Rippe,  29  N.  W.  322, 
323,  35  Minn.  540;  Gilflllan  v.  Chatterton,  38 
Minn.  335,  37  N.  W.  583,  584. 

Deposits. 

"Debts  due,"  within  the  meaning  of  Laws 
1896,  c.  908,  i  3,  taxing  personal  estate,  which 
is  defined  to  include  all  debts  due,  from  sol- 
vent debtors,  include  money  deposited  in 
banks  without  the  state  on  bills  receivable, 
owing  to  a  domestic  corporation  for  goods 
I  sold  to  persons  without  the  state,  on  sums 
due  for  goods  sold  and  in  transit  to  purchas- 
ers without  the  state,  and  for  bonds  of  a  for- 
eign railroad  kept  without  the  state.  People 
V.  Feitner,  66  N.  Y.  Supp.  769,  772,  54  Appu 
Dlv.  217. 
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Under  a  bequest  of  all  debts  due  ^testator 
at  the  time  of  his  death,  money  which  had 
been  paid  into  a  banker,  passes.  Oarr  t. 
Carr.  1  Mer.  S41. 

Act  Jane  16,  1836, 1  35,  proTiding  for  the 
Issuance  of  an  attachment  of  execution  for  a 
debt  due,  should  be  construed  to  include  a 
sum  deposited  for  a  certain  use,  if  not  so 
used.  It  is  a  debt  due  to  the  depositor.  Bal- 
liet  y.  Brown.  103  Pa.  546,  561. 

Fines. 

"Due,"  as  used  in  an  act  providing  that 
overdue  coupons  on  state  bonds  shall  be  re- 
ceivable for  taxes  and  debts  due  and  demands 
due  the  state,  authorizes  the  discharge  of 
fines  imposed  for  violation  of  the  law  by 
such  coupons.  The  words  "debts"  and  "de- 
mands" are  not  uncertain  and  ambiguous,  but 
have  a  certain,  definite,  and  explicit  meaning. 
Th^  word  "due"  is  defined  by  Webster  to  be 
that  which  is  owed;  that  which  custom,  stat* 
ute,  or  law  requires  to  be  paid — and  by 
Worcester,  that  which  any  one  has  a  right  to 
demand,  claim,  or  possess;  that  which  can 
Justly  be  required.  A  fine  is  something 
which  the  law  requires  to  be  paid,  and  that 
is  the  meaning  of  the  word  "due."  A  fine  is 
a  thing  due  or  claimed  to  be  due  to  the  state 
•—a  liability  which  the  state  has  a  right  to 
enforce  and  demand.  Clarke  v.  Tyler  (Va.) 
80  Grat  134.  139. 

Fvtwe  UabiUties. 

Where  an  assignment  provided  for  the 
payment  of  all  an  assignor's  indebtedness  to 
the  trustees,  whether  due  or  to  grow  due,  the 
phrase  quoted  should  be  construed  as  provid- 
ing only  for  existing  liabilities,  whether  ma- 
tured or  to  mature,  and  not  as  covering  fu- 
ture transactions  between  the  parties.  Van 
Hook  V.  Walton,  28  Tex.  59,  75;  Brainerd  t. 
Dunning,  30  N.  Y.  211,  214. 

In  a  general  assignment  for  the  benefit  of 
creditors,  which,  after  making  preferences  for 
certain  creditors,  directed  the  assignee  to  pay 
and  discharge  in  full,  if  the  residue  of  the 
proceeds  were  sufficient,  all  the  debts  and  lia- 
bilities now  due  or  to  grow  due  from  the  as- 
signor, such  phrase  is  synonymous  with  "lia- 
bilities," and  refers  only  to  debts  then  exist- 
ing, including  those  payable  in  the  future, 
and  does  not  include  a  claim  for  rent  accruing 
under  a  lease  after  the  assignment.  In  re 
Havenor,  23  N.  Y.  Supp.  1092,  1093,  70  Hun, 

5a  i 

A  will  by  which  testator  bequeathed  to  ; 
B.  all  his  ships  and  money  due  to  him  at  the  | 
time  of  his  decease,  did  not  include  freight  | 
earned  after  his  decease  under  a  charter  I 
party  executed  before  that  event,  but  after  ' 
the  will.  Stephenson  v.  Dowson,  3  Beav.  j 
842.  I 

Code,  §  2975.  requiring  a  garnishee  to  not  ] 
pay  any  debt  due  or  "thereafter  to  become  I 


due,"  should  be  construed  as  meaning  a  sub- 
sisting debt,  and  does  not  include  any  debt 
which  may  thereafter  originate.  A  debt 
which  has  yet  to  originate  cannot  properly 
be  said  to  be  a  debt  which  is  to  become  due. 
Thomas  v.  Gibbons,  15  N.  W.  593,  60  Iowa, 
755. 

Xminatiired  liabilities. 

"Debts  due,"  as  used  in  a  charter  of  a 
banking  association  providing  that  the  shares 
of  its  stock  shall  not  be  transferred  until  the 
stockholder  shall  have  discharged  all  debts 
due  by  him  to  the  association,  include  liabili- 
ties of  the  shareholder  which  have  not  ma- 
tured, as  well  as  matured  liabilities.  Leggett 
V.  Bank  of  Sing  Sing,  24  N.  Y.  283,  286. 

Act  March  3,  1797,  c  76,  providing  that 
where  any  revenue  or  other  officer  or  other 
person  hereafter  becoming  indebted  to  the 
United  States  by  bond  or  otherwise  shall  be- 
come insolvent,  or  where  the  estate  of  any  de- 
ceased debtor  in  the  hands  of  executors  or  ad- 
ministrators shall  be  insufficient  to  pay  all 
the  debts  due  from  the  deceased,  the  "debt 
due  to  the  United  States"  shall  be  first  satis- 
fied, is  not  limited  to  a  debt  which  is  then 
actually  payable  to  the  United  States,  but  in- 
cludes a  debt  then  arising  to  the  United 
States,  whether  then  payable,  or  payable  only 
in  future.  United  States  v.  Bank  of  North 
Carolina,  31  U.  S.  (6  Pet.)  29,  36,  8  L.  Ed.  308. 

Laws  1843,  c.  218,  }  3,  as  amended  by 
Laws  1847,  c.  419,  relative  to  reports  to  be 
made  by  banks,  requires  that  the  report  shall 
be  made  on  the  oath  of  the  president  or  cash- 
ier, and  must  show,  among  other  things,  loans 
and  discounts  due  from  the  directors  of  the 
bank.  Held,  that  the  word  "due"  was  used 
in  its  larger  sense,  to  signify  and  cover  lia- 
bilities by  the  directors  to  the  bank,  whether 
matured  or  not  People  v.  Vail  (N.  Y.)  6 
Abb.  N.  C.  206,  210;  Id.,  57  How.  Prac  81,  85. 

The  word  "due"  in  N.  J.  Laws,  requiring 
an  affidavit  that  the  debt  for  which  a  Judg- 
ment by  confession  is  taken  is  Justly  due  and 
owing  to  the  person  to  whom  the  Judgment 
is  confessed,  signifies  simple  indebtedness, 
without  reference  to  the  time  of  payment,  as 
debitum  in  pnesenti  solvendum  in  futuro, 
though  in  some  cases  it  may  mean  that  the 
day    of    payment    has   passed.    Scudder    v. 

[  Scudder,  10  N.  J.  Law  (5  Halst)  340,  345; 

I  Hoyt  V.  Hoyt.  16  N.  J.  Law  (1  Har.)  138,  143; 

;  Greene  v.  McCrane,  37  Atl.  318,  321,  55  N.  J. 
Eq.  436. 

On  the  separation  and  division  of  a  town- 
ship, it  was  agreed  by  the  officers  of  the 
townships  remaining  and  those  cut  off  that 
the  original  township  should  draw  all  the 
funds  due,  ^nd  make  a  certain  disposition 
thereof.  A  railroad  tax  for  two  years  pre- 
ceding the  division  of  the  township,  through 
oversight,  had  not  been  assessed;  but  it  was 
afterwards  assessed  for  those  years,  and  paid 
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the  same  as  if  diyision  had  occurred  prior 
thereto.  It  was  contended  In  a  suit  to  re- 
coyer  the  same  that  the  meaning  of  the 
word  "due,"  as  used  in  the  agreement  for 
the  division  of  the  funds  due,  meant  only 
funds  that  were  due  when  the  time  arrived 
at  which  payment  could  be  enforced;  but  it 
was  held  that,  while  such  was  its  ordinary 
meaning,  the  word  was  used  in  the  agree- 
ment to  include  all  assets  in  existence  and 
claims  not  matured,  as  well  as  those  matured 
at  the  time  of  the  division.  Jasper  Tp.  v. 
Sheridan  Tp.,  47  Iowa,  183, 186. 

As  indebted*     - 

In  an  affidavit  for  attachment,  a  state- 
ment that  defendant  is  indebted  to  plain- 
tiff in  a  sum  named  is  a  sufficient  affidavit 
that  the  sum  named  is  due.  Trowbridge  t. 
Sickler,  42  Wis.  417. 

As  legally  enforceable. 

The  word  "due,"  In  its  ordinary  sense, 
means  that  which  is  justly  owed;  that  which 
law  or  justice  requires  to  be  paid  or  done. 
Griffith  V.  Speaks,  63  S.  W.  465,  466,  111  Ky. 
140. 

"A  debt  is  due  when  it  is  legally  enforce- 
able, and  if,  at  the  option  of  the  creditor,  it 
may  be  enforced  within  the  statutory  limit, 
then  we  think  it  may  be  said  to  be  due  with- 
in that  limit  It  is  undoubtedly  a  correct 
assumption  that  deposits  in  a  bank  are  not 
due  until  a  demand  and  refusal  have  taken 
place,  but  nevertheless  money  thus  deposited 
becomes  due  the  moment  such  demand  is 
made,  and  it  consequently  lies  in  the  power 
of  the  depositor  to  perfect  his  right  of  ac- 
tion at  any  time  he  may  see  fit  so  to  do." 
Barnes  v.  Arnold,  61  N.  Y.  Supp.  85,  90,  45 
App.  Dlv.  814. 

A  receipt  for  money,  declaring  that  the 
sum  named  therein  is  due  on  demand,  "does 
not  import  an  obligation  or  promise  which 
can  be  enforced  without  a  demand,  for  it  is 
expressly  limited  to  the  time  when  demand- 
ed. It  is  therefor  only  due  when  demanded." 
SmUey  v.  Pry,  3  N.  E.  186,  100  N.  Y.  262. 

A  will  providing  that  the  testator's  ex- 
ecutors should  pay  the  balance  due  his  old 
creditors,  whose  claims  had  been  compro- 
mised, will  not  be  held  to  mean  the  balance 
which  was  legally  due  them,  but  that  the  ex- 
ecutors should  pay  them  the  balance  which 
was  justly  due  and  which  ought  to  be  paid 
to  them,  though  there  was  no  legal  obliga- 
tion resting  on  the  executors  for  the  payment 
thereof.  Appeal  of  Sinclair,  0  Atl.  637,  638, 
116  Pa.  316. 

Bankr.  Act  1867,  }  19,  providing  that  all 
debts  due  and  payable  from  the  bankrupt  at 
the  time  of  the  adjudication  of  bankruptcy 
may  be  provable  against  his  estate,  includes 
all  debts,  no  matter  how  long  standing.  No 
debt   can   be   considered   due    and    payable 


which  Is  barred  by  limitation,  and  a  debt  so 
barred  cannot  be  proved  in  bankruptcy.  A 
debt,  to  be  barred  by  limitations,  and  henoe 
not  provable,  must  be  one  which  is  barred 
throughout  the  United  States.  In  re  Bay 
(U.  S.)  20  Fed.  Cas.  322,  324. 

In  a  letter  promising  to  pay  every  cent 
that  is  "due,"  due  means  owing,  and,  as  ap- 
plied to  notes  barred  by  limitations,  is  an  in- 
sufficient admission  to  take  them  out  of  the 
statute.  Stout  v.  Marshall,  75  Iowa,  498,  499, 
39  N.  W.  808. 

Xdoense. 

Taxes,  debts,  dues,  and  demands  due  the 
state,  as  used  in  Act  March  30,  1871,  pro- 
viding that  coupons  on  state  bonds  should  be 
receivable  for  all  taxes,  debts,  dues,  and  de- 
mands due  the  state>  includes  the  "charges 
or  assessments  made  by  law  as  a  condition 
precedent  to  obtaining  license  for  pursuing 
a  business  or  profession."  Boyall  v.  State  of 
Virginia,  6  Sup.  Ot  510»  518»  116  U.  8.  572, 
29  L.  Ed.  785. 


"Due,"  where  used  in  a  complaint  alleg- 
ing that  a  debt  is  due,  indicates  the  ma- 
turity of  the  debt  Jaqua  v.  Shewalter,  37 
N.  B.  1072,  10  Ind.  App.  234. 

In  a  guaranty  that  a  note  payable  at 
a  future  date  is  due,  and  that  the  maker  has 
nothing  to  file  against  it,  the  word  "due"  has 
reference  to  the  time  when  the  note  arrives 
at  maturity.  The  word  "due"  sometimes 
means  a  present  debt,  though  not  payable 
then,  but  more  generally  it  has  reference  to 
the  time  of  payment,  particularly  as  .applied 
to  notes,  whether  negotiable  or  not  Thus 
we  speak  of  notes  overdue,  or  that  they  will 
be  paid  when  due.  It  is  said  money  is  due 
at  the  expiration  of  the  credit  given,  or  at 
the  period  promised.  The  contract,  being 
not  only  that  the  note  Is  due,  but  that  the 
maker  has  nothing  to  file  against  it,  must 
refer  to  the  time  when  a  suit  could  be  in- 
stituted thereon,  for  until  then  it  could  not 
be  ascertained  or  determined  whether  the 
maker  had  any  claims  to  file  against  it  or  not 
The  meaning  of  the  contract  is  that  the  note 
shall  be  paid  when  due,  or  that  the  present 
holder  should  be  able  to  maintain  a  suit  and 
recover  judgment  thereon  at  maturity  with- 
out any  defense  on  the  part  of  the  maker, 
and  is  equivalent  to  a  warranty  that  it  Is 
due  and  collectible.  Adams  v.  Olarke^  14 
Vt  9,  13. 

The  word  "due"  implies  a  debt  matured, 
and  therefore  a  breach  in  its  nonpayment 
as  distinguished  from  the  import  of  the  word 
"indebted,"  since  an  indebtedness  may  exist 
without  present  liability  to  pay.  Yocum  t. 
Allen,  50  N.  E.  909,  910,  58  Ohio  St  280. 

If  a  debt  is  due,  it  can  be  truly  said  It 
has  become  due;   and,  if  a  demand  is  made 


DUE 


2217 


DUE 


while  It  Ifl  &a%  the  demana  IB  made  after 
It  became  due.  Nothing  can  l>e  due  which 
has  not  become  due.  Becoming  is  before 
being,  and  becoming  must  be  flnlahed  in  or- 
der for  it  to  be  succeeded  by  that  which  b»> 
comes.  Take  the  example  of  becoming  21 
years  of  age.  Every  person  is  either  a  minor 
or  an  adult  There  is  no  intermediate  stage. 
So  every  debt  is  becoming  due  or  has  become 
due.  The  moment  of  time  which  by  expir- 
ing terminates  immaturity  renders  the  debt 
mature.  There  is  no  intervening  moment 
To  demand  payment  of  a  debt  in  the  first 
moment  of  its  matured  existence  is  to  de- 
mand payment  after  it  becomes  due.  Hence, 
"at  maturity,"  •*when  due,"  and  "after  due,** 
applied  to  a  demand  for  payment,  will  each 
include  a  demand  made  on  the  day  of  ma- 
turity. Favors  v.  Johnson,  4  S.  E.  925,  926, 
79  Ga.  553. 

Gen.  St  tit  18,  c.  11,  pt  2,  |  7,  declar- 
ing that  any  creditor  residing  within  the  state 
who  shall  have  a  claim  amounting  to  $100 
against  a  nonresident  debtor  owning  prop- 
erty within  the  stf^te,  may  bring  his  petition 
to  the  court  of  probate  of  the  district  within 
which  such  property,  or  a  part  of  it,  is  found, 
showing  that  said  claim  is  justly  due,  etc., 
means  a  claim  which  has  matured.  Api>eal 
of  Sperry,  47  Conn.  87,  8a 

As  now  payable. 

"The  word  'due,*  without  qualification, 
means  owing  and  Immediately  payable." 
Oies  V.  Bechtner,  12  Minn.  279,  284  (Gil.  183, 
185). 

The  word  "due,"  as  applied  to  rent,  is 
convertible  with  "payable";  and  rent,  in  le- 
gal parlance,  is  never  considered  to  be  due 
until  it  becomes  actually  payable.  Prentiss 
V.  Kingsley,  10  Pa.  (10  Barr)  120,  123;  Bank 
of  Pennsylvania  v.  Wise  (Pa.)  8  Watts,  394, 
403. 

Under  a  charter  giving  a  lien  on  all  car- 
goes and  all  subfreights  for  any  amount  "due 
under  the  charter,"  such  words  limit  the  ex- 
tent of  the  lien  given.  They  are  used  in  their 
ordinary  commercial  sense,  and  mean  sums 
which  are  due  and  payable  at  the  time  when 
any  freights  are  due  and  collectible,  and 
which  might  then  be  lawfully  collected  and 
applied  to  the  sums  then  due  in  case  of  the 
charterers*  default  as  distinguished  from  fu- 
ture or  contingent  liabilities  not  then  payable, 
and  also  such  sums  as  become  due  under 
the  provisions  of  the  charter.  Freights  of 
the  Kate  (U.  S.)  63  Fed.  707,  722. 

Where  one  was  arrested  at  the  suit  of  a 
creditor,  and  A.  agreed  in  writing  that,  in 
consideration  that  the  creditor  would  dis- 
charge the  debtor,  he  would  pay  the  cred- 
itor, within  60  days,  "all  such  sums  of  money 
as  may  now  be  due  and  owing,"  the  word 
"due"  meant  that  he  undertook  to  pay  only 


those  debts  which  were  then  actually  pay- 
able. Hawes  v.  Smith,  12  Me.  (3  Fairf.)  429, 
433. 

"Due,"  as  used  in  Rev.  St  1878,  c  81, 
I  6,  subd.  3,  which  requires  that  a  notice  of 
sale  and  foreclosure  should  state  the  amount 
claimed  to  be  due,  means  the  amount  already 
payable,  and  for  which  the  mortgagee  has 
at  the  date  of  notice  a  right  to  sell.  It  is 
not  used  in  the  sense  of  owing.  Bowers  v. 
Hechtman,  47  N.  W.  792,  793,  45  Minn.  238. 

The  word  "due"  has  a  well-defined  mean- 
ing when  applied  to  indebtedness,  which  is 
that  the  day  when  imyment  ought  to  have 
been  made  has  already  arrived.  An  "indebt- 
edness due  on  contracts"  means  an  indebted- 
ness arising  on  contracts  which  have  accrued, 
and  as  used  in  the  statute  requiring  an  afil- 
davit  for  attachment  to  state  that  the  debt 
is  due  on  contract,  express  or  implied,  "due" 
signifies  that  the  day  when  payment  ought  to 
be  made  has  arrived.  Bowen  v.  Slocum,  17 
Wis.  181,  183. 

"Due,"  as  used  in  a  statute  authorizing 
a  garnishment  of  a  debt  due  absolutely,  has 
reference  to  a  debt,  or  something  in  the  na- 
ture of  an  obligation  to  discharge,  resting 
on  some  one  in  favor  of  another,  and  means 
absolutely  payable  at  the  time.  Cutter  v. 
Perkins,  47  Me.  557,  566. 

In  a  complaint  in  an  action  on  accounts, 
alleging  that  "there  is  now  due"  plaintiff 
from  the  defendant  a  certain  sum,  the  word 
"due"  should  be  construed  to  express  the 
fact  that  the  debt  had  become  payable,  and 
not  to  express  the  mere  state  of  indebtment 
or  as  equivalent  to  "owed"  or  "owing."  Al- 
len V.  Patterson,  7  N.  Y.  (3  Seld.)  476,  479, 
57  Am.  Dec.  542. 

The  words  "debts  due,"  in  the  charter 
of  a  corporation,  providing  that  in  case  of 
dissolution  the  debts  due  from  it  as  trustee 
shall  have  the  preference,  mean  the  debts 
then  owing  and  payable  to  the  specified  cred- 
itors. They  do  not  give  a  preference  for  in- 
terest on  such  debts  accruing  after  the  ap- 
pointment of  the  receiver.  People  v.  Ameri- 
can Loan  &  Trust  Co.,  75  N.  Y.  Supp.  563. 
567,  70  App.  Div.  579. 

"Due"  as  used  in  a  statute  requiring  th*' 
affidavit  to  state  that  the  sum  sued  for  is 
due  upon  contract  means  an  existing  cause 
of  action — a  debt  presently  payable — and  is 
not  synonymous  with  the  phrase  "defendant 
is  indebted."  Cross  v.  McMaken,  17  Mich. 
511,  515,  97  AnL  Dec.  203. 

Where  by  a  deed  a  father  assigns  all 
debts  "now  due"  to  him  to  a  trustee  for  his 
son,  it  is  an  assignment  of  all  debts  due  and 
payable  at  the  date  of  the  deed,  but  not  debts 
which,  though  contracted,  had  not  become 
payable  at  such  date.  Collins'  Adm'z  Y. 
Janey  (Va.)  3  Leigh,  389,  391. 
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Id  an  assignment  of  a  policy  of  life  in- 
surance, providing  that  "in  case  of  the  death 
of  the  assignee  before  the  policy  becomes 
due/'  etc.,  "due"  means  nothing  else  than 
the  ordinary  understanding  of  the  word 
''due"  in  its  legal  sense;  and  the  policy,  there- 
fore, was  not  due,  where  the  insured  and  the 
assignee  were  accidentally  killed  at  the  same 
time,  at  the  death  of  the  assignee,  but  60 
days  later,  when,  according  to  the  terms  of 
the  poticy,  it  became  payable.  Northwestern 
Mut  Life  Ins.  Co.  v.  Greiner,  74  N.  W.  187, 
188,  115  Mich.  639. 

Debts  due,  which  are  liable  to  a  writ  of 
garnishment,  are  not  such  as  are  only  pay- 
able then,  and  not  in  the  future;  and  a  check, 
though  not  due  and  payable,  may  be  at- 
tached. A  debt  payable  in  the  future  is  a 
debt  due,  in  the  sense  of  the  law,  though  it 
was  not  payable  until  after  the  service  of 
the  writ  Fulweiler  ▼.  Hughes,  17  Pa,  (5 
Harris)  440,  447. 

A  will  assigning  all  debts  '*now  due" 
testator  to  a  trustee  for  his  son  will  be  con- 
strued to  mean  debts  then  payable,  and  not 
debts  payable  at  a  future  day.  Collin's 
Adm'x  Y.  Janey  (Ya.)  3  Leigh,  389,  39L 

As  owing. 

An  amount  due.  In  the  primary  sense, 
means  "owing.**  Sather  Banking  Co.  v.  Ar- 
thur R.  Briggs  Co.,  72  Pac.  352,  355,  138 
Cal.  724;  United  States  v.  Bank  of  North 
CaroUna,  31  U.  S.  (6  Pet)  29,  36,  8  L.  Ed.  308. 

The  word  "due,"  says  Mr.  Justice  Ewing 
in  Scudder  y.  Scudder,  10  N.  J.  Law  (5  Halst) 
340,  has  more  than  one  signification,  or  is 
used  on  different  occasions  to  express  distinct 
ideas.  At  times  it  signifies  a  simple  in- 
debtedness, without  reference  to  the  time  of 
payment.  At  other  times  it  shows  that  the 
day  of  payment  or  tender  is  passed.  In 
United  States  v.  Bank  of  North  Carolina,  31 
U.  S.  (6  Pet)  29,  8  L.  Ed.  308,  Mr.  Justice 
Story  says  that  it  is  sometimes  used  to  ex- 
press a  mere  state  of  indebtedness,  and 
then  It  is  an  equivalent  to  "owed"  or  "ow- 
ing," and  it  is  sometimes  used  to  express 
the  fact  that  the  debt  has  become  due.  In 
Carr  v.  Thompson,  67  Mo.  472,  it  was  held 
that  the  word  "due"  was  improperly  used 
for  "owing."  Jones  t.  Adams,  62  Pac.  16,  37 
Or.  473.  50  L.  R.  A.  388,  82  Am.  St.  Rep.  766. 
See,  also.  In  re  B.  H.  Gladding  Co.  (U.  S.) 
120  Fed.  709,  710. 

The  meaning  of  the  word  "due"  is  "owe." 
It  is  so  understood  in  common  parlance.  It 
is  so  used  in  ofiicial  settlements  and  in  set- 
tlements between  individuals  Roberts  v. 
Beatty  (Pa.)  2  Pen.  &  W.  63,  67,  21  Am. 
Dec.  410. 

An  afladavlt  accompanying  a  claim 
against  an  estate,  stating  that  the  amount 
of  the  note  claimed  was  Justly  due,  was  not 


false  trom  the  fact  that  the  note  was  not 
yet  matured,  since  "due"  is  used  in  the  sense 
of  "owing."  Crocker- Woolworth  Nat  Bank 
T.  Carle,  65  Pac.  951,  952,  188  CaL  409. 

"Due,"  as  used  In  a  pleading  alleging  a 
certain  indebtedness  to  be  due,  is  equivalent 
to  the  word  "owed"  or  "owing."  Griffin  v, 
Jackson,  13  N.  Y.  Supp.  321,  822,  59  Hun, 
620. 

An  affidavit  that  a  debt  was  Justly  due 
was  a  substantial  compliance  with  the  stat- 
ute requiring  the  affidavit  to  show  that  the 
debt  was  Justly  and  honestly  due  and  ow- 
ing. Reading  v.  Reading,  24  N.  J.  Law  (4 
Zab.)  358,  364;  Mulford  v.  Stratton,  41  N. 
J.  Law  (12  Vroom)  466,  468. 

"Due"  is  equivalent  to  "owing"  or 
"owed,"  80  that  an  allegation  that  a  ceiv 
tain  sum  is  wholly  owing  and  unpaid  is 
equivalent  to  an  allegation  that  the  same  is 
due  and  unpaid.  Tomlinson  y.  Ayres^  49 
Pac.  717,  718,  117  Cal.  568. 

In  Gen.  St  p.  397,  |  2,  authorizing  an 
attachment  of  a  debt  due  from  any  person 
to  the  plaintiff's  debtor,  "due"  la  not  em- 
ployed in  the  restricted  sense  of  "payable," 
although  it  does  import  an  existing  obliga- 
tion. Sand  Blast  File  Sharpening  Co.  T*  Par- 
sons, 7  Atl.  716.  717,  54  Conn.  310, 

"Due,"  as  used  in  a  mortgage  condition- 
ed that  the  mortgagors  should  keep  the  prop- 
erty insured  to  the  full  amount  due,  should 
be  construed  as  synonymous  with  "owing" 
or  "remaining  unpaid."  It  means  the  whole 
sum  secured,  and  not  the  amount  that  has 
become  payable  presently,  or,  in  other  words, 
the  amount  overdue.  Fowler  y.  Hoffman, 
31  Mich.  215,  218. 

Rev.  St  c.  90,  9  9,  providing  that  where. 
In  a  suit  on  a  mortgage,  it  appears  that 
nothing  is  due  on  the  mortgage,  the  Judg- 
ment shall  be  for  the  defendant  means  tliat 
it  must  appear  that  nothing  is  due  or  will 
become  due,  and  does  not  mean  merely  that 
nothing  is  payable.  Mason  v.  Mason,  67  Me. 
546,  548. 

"Due,"  as  used  in  a  mortgage  providing 
that  from  the  moneys  arising  from  a  sale 
thereunder  the  mortgagee  shall  retain  the 
principal  and  Interest  which  shall  then  be 
due  on  the  notes  and  charges,  etc.,  and  pay 
the  balance  to  the  mortgagee,  is  to  be  con- 
strued as  meaning  "oviring,"  since  the  word 
is  sometimes  used  in  such  sense,  though  it 
is  usually  employed  in  the  sense  of  "pay- 
able," as  to  give  it  the  latter  construction 
would  be  inconsistent  with  the  general  piu:- 
pose  of  the  mortgage,  to  wit,  security  for 
the  whole  debt,  principal  and  interest,  and 
might  in  part  defeat  such  purpose.  Fowler 
y.  Johnson,  3  N.  W.  986,  989,  26  Minn.  338. 

In  Code  Ya.  I  2486,  providing  that  no 
person  shall  be  entitled  to  a  certain  lien 
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glren  by  a  preceding  section  unless  he  shall, 
within  00  days  after  the  last  item  of  his 
bill  becomes  due  and  payable,  file  a  certain 
memorandum  In  the  clerk's  office,  etc.,  "due*' 
means  "owing,"  rather  than  ''payable."  In 
re  West  Norfolk  Lumber  Go.  (U.  8.)  112  Fed. 
759,  767. 

**Due,"  as  used  In  Laws  1891,  Act  No.  179, 
I  6,  proYldlng  that  a  subcontractor  who  wish- 
es to  secure  a  lien  must  file  an  account  of 
the  demand  due  him,  etc.,  is  synonymous 
with  "owing,"  and  is  not  used  in  the  sense 
of  "presently  payable."  Smalley  v.  Ashland 
Brownstone  Co.,  72  N.  W.  29,  30,  114  Mich. 
104. 

"Due"  means  ''owed,"  and  not  payable 
eo  Instant!,  but  payable  now  or  hereafter. 
Equitable  Life  Ins.  Co.  y.  Board  of  Equaliza- 
tion of  Des  Moines,  74  Iowa,  178,  181,  37 
N.  W.  141,  142. 

*'Due,"  as  used  ih  a  bank  charter,  where 
it  provides  that  the  bank  shall  not  deal  in 
articles  of  goods,  wares,  and  merchandise, 
unless  it  be  to  secure  a  debt  due  the  bank, 
means  "payable  to"  or  "owing  to."  Bates 
Y.  Bank  of  State,  2  Ala.  461,  452,  491. 

In  its  ordinary  meaning,  when  applied 
to  indebtedness,  "due"  relates  to  the  time 
when  payment  is  enforceable;  but  the  word 
has  a  broader  meaning,  and,  as  used  in  a 
receipt  of  certain  notes,  to  be  held  as  col- 
lateral to  balance  due  on  settlement,  will 
not  be  held  to  have  been  used  In  a  narrower 
meaning.  D.  M.  Osborne  &  Co.  t.  String- 
ham,  57  N.  W.  776,  777,  4  S.  D.  593. 

The  term  "due,"  as  used  in  a  phrase 
"debts  due  the  United  States,"  is  said  to  be 
sometimes  used  to  express  a  state  of  in- 
debtedness, and  that  it  is  equivalent  to 
"owe"  or  "owing,"  and  seems  to  express  the 
£act  that  the  debt  has  become  payable.  In 
the  clause  of  the  act  declaring  that  the  pri- 
ority of  the  United  States  shall  .attach  where 
the  estate  of  any  decedent  shall  be  insuffi- 
cient to  pay  all  the  debts  due  from  him, 
"due"  is  used  as  synonymous  with  "owing." 
Dunn  V.  Sublett,  14  Tex.  521,  528. 

The  term  "due"  is  sometimes  used  to 
express  the  mere  state  of  indebtment,  and 
then  is  an  equivalent  to  "owed"  or  "owing," 
and  it  is  sometimes  used  to  express  the  fact 
that  the  debt  has  become  payable.  Thus, 
in  the  latter  sense,  a  bill  or  note  is  often 
said  to  be  due  when  the  time  for  payment 
of  it  has  arrived.  In  the  former  sense,  a  debt 
is  often  said  to  be  due  from  a  person  when 
he  is  the  party  owing  it,  or  primarily  bound 
to  pay,  whether  the  time  of  payment  has  or 
has  not  arrived;  and,  under  an  act  giving 
priority  to  debts  due  the  United  States, 
"due"  is  used  in  the  sense  of  "owing." 
United  States  v.  Bank  of  North  Carolina.  81 
U.  S.  (6  Pet)  29,  36,  8  L.  Ed.  308. 


Rev.  St  c.  86,  |  56,  providing  that  no 
trustee  shall  be  charged  by  reason  of  any 
money,  unless,  at  the  time  of  the  service  of 
the  writ  on  him,  it  is  "due  absolutely  and 
not  on  any  contingency,"  would  include  the 
past  earnings  of  a  party  due  in  the  future 
on  the  estimate  and  certificate  of  a  third 
person.    Ware  v.  Gowen,  65  Me.  534,  535. 

Where  the  amount  due  upon  a  policy 
was  settled  by  a  resolution  of  the  company, 
and  the  money  declared  to  be  payable  In  60 
days  thereafter,  the  money  became  then  due, 
and  was  payable  in  60  days  thereafter.  Uti- 
ca  Ins.  Co.  v.  American  Mut  Ins.  Co.  (N.  Y.) 
16  Barb.  171,  176. 

Pension  money. 

Rev.  St  U.  S.  I  4747,  providing  that  no 
sum  of  money  due  or  to  become  due  to  any 
pensioner  shall  be  liable  to  attachment,  levy, 
or  seizure,  etc.,  does  not  include  pension 
money  after  it  has  been  received  by  the 
pensioner.  Beecher  v.  Barber  (N.  Y.)  6  Dem. 
Sur.  129,  131.  Nor  money  which  has  ac- 
tually been  received  by  the  pensioner  from 
the  government,  and  by  him  placed  In  the 
hands  of  a  third  person  for  safe-keeping. 
RozeUe  v.  Rhodes,  9  Atl.  160,  161,  116  Pa. 
129,  2  Am.  St  Rep.  591. 

Unaseertftlned  claims. 

The  words  "sums  due,"  in  a  statute  pro- 
viding that  sums  due  for  rent  on  leases  un- 
der seal  or  otherwise  may  be  recovered  in 
an  action  of  assumpsit,  though  it  requires 
the  sum  to  be  certain,  do  not  mean  that  the 
actual  amount  due  must  have  been  agreed 
upon.  It  is  sufficient  if  the  definite  elements 
of  which  it  is  composed  are  agreed  upon, 
or  if  a  certain  basis  of  computation  is 
agreed  upon.  What  remains  will  be  merely 
a  computation.  Nor  does  the  basis  become 
indefinite  or  uncertain,  in  legal  contempla- 
tion, because  the  parties  may  afterwards 
agree  about  the  items  which  composed  It 
Rumford  Falls  Boom  Go.  v.  Rumford  Falls 
Paper  Co.,  51  Atl.  810,  812,  96  Me.  96. 

A  will  requesting  that  'If  any  debts  due 
to  me  at  my  decisase,  I  request  my  executors 
will  collect  and  pay  into  the  hands  of  my 
children,"  included  a  right  of  the  testatrix 
to  the  residuary  estate  of  her  son,  to  which 
she  was  entitled,  but  the  amount  of  which 
was  uncertain  at  her  death.  Bainbrldge  v. 
Bainbridge,  9  Sim.  16,  17. 

In  a  contract  for  the  sale  of  land,  reserv- 
ing liens  on  the  land  for  all  sums  of  money 
due  from  the  purchaser  to  the  vendor,  "due" 
should  be  construed  in  the  sense  of  "owing," 
and  can  with  as  much  propriety  be  applied 
to  an  unascertained  sum  as  to  one  which 
was  already  ascertained  and  agreed  on. 
Carr  v.  Thompson,  67  Mo.  472,  474. 

In  a  voluntary  assignment  for  the  bene- 
fit of  creditors,  providing  that  after  the  pay- 


DUE 


2220 


DUE  AND  PAYABLE 


ment  of  expenses  and  the  claime  of  certain 
preferred  creditors,  the  assignee  should  pay 
in  fall  all  other  indebtedness  due  and  owing 
by  the  assignor,  and  that,  after  payment  of 
lawfol  "debts  due  and  owing"  by  him,  the 
surplus  should  be  returned,  such  phrase  can- 
not be  construed  to  include  a  claim  by  a 
lessor  of  premises  for  the  difference  between 
the  rent  contracted  to  be  paid  therefor  by 
the  assignor,  and  the  amount  for  which  the 
lessor  was  able  to  re-rent  the  premises  after 
the  assignment;  the  landlord,  under  the 
terms  of  the  lease,  having  the  right  at  the 
time  to  re-enter  for  the  nonpayment  of  rent, 
thuB  rendering  the  claim  for  unpaid  rent  an 
uncertain  and  unliquidated  amount,  though 
the  term  "due  and  owing"  in  many  instances 
includes  money  coming  to  the  creditors,  not 
yet  payable.  In  re  Willis^  18  N.  T.  Supp. 
412,  63  Hun,  634. 

"Due"  signifies,  in  its  larger  and  general 
sense,  that  which  is  owed;  that  which  one 
contracts  to  pay,  do,  or  perform  to  another; 
that  which  is  owing.  In  its  larger  sense,  it 
covers  liabilities  matured  and  unmatured 
(People  T.  VaU,  6  Abb.  N.  C.  206,  210),  and 
may  import  Indebtedness,  without  reference 
to  the  day  of  payment,  or  that  that  day 
has  passed,  or  be  used  not  in  the  sense  of 
"payable,"  but  as  importing  an  existing  ob- 
ligation. Scudder  v.  Scudder,  10  N.  J.  Law 
(6  Halst)  840,  345;  Sand  Blast  File  Sharpen- 
ing Co.  V.  Parsons,  54  Conn.  310,  313,  7  Atl. 
716;  Fowler  v.  Holtman,  31  Mich.  215,  219. 
When  used  in  an  attachment  statute,  it  sig- 
nifies that  the  day  when  payment  ought  to 
be  made  has  arrived.  Bowen  v.  Slocum,  17 
Wi&  181,  190.  Much  depends  upon  the  con- 
text and  evident  purpose  intended.  United 
States  V.  Bank  of  North  Carolina,  31  U.  S. 
(G  Pet.)  29,  36,  8  L.  Ed.  306.  And  as  used  in 
Laws  Wis.  1893,  c.  293,  providing  that  in- 
solvent and  mutual  Insurance  companies 
shall  proceed  to  collect  all  claims  due  from 
policy  holders,  "claims  due"  import  existing 
obligations  or  indebtedness,  without  refer- 
ence to  whether  an  assessment  has  been 
made  and  notified  or  not  Wyman  v.  Kim- 
berly-Clark Co.,  67  N.  W.  932,  933,  93  Wis, 
554. 

As  nnpmld. 

The  word  "due,**  has  the  meaning  some- 
times of  merely  "owing,"  whether  matured 
or  not  Sometimes  it  means  "mature." 
We  say  a  note  is  "due  and  unpaid."  Why 
do  we  use  both  words,  except  to  say  that  the 
note  is  both  matured  and  unpaid?  The  use 
of  the  word  "due"  alone  in  an  affidavit  under 
Code  1899,  c  125,  I  46,  which  fails  to  say, 
in  the  language  of  the  statute,  that  a  cer- 
tain sum  is  due  and  unpaid,  but  states  that 
it  is  due,  only,  is  insufilcient  If  there  is  a 
difference  between  the  words,  "unpaid"  is 
the  more  essential.  BiarstlUer  r.  Ward.  43 
S.  E  178,  181.  52  W.  Va.  74. 


In  a  contract  for  the  sale  of  lots,  and 
providing  for  interest  upon  the  amount  re- 
maining due,  the  word  "due"  means  the  un* 
paid  purchase  price.  Lawton  y.  Fonner, 
80  N.  W.  808,  809,  69  Neb.  214. 

In  a  finding  that  a  certain  sum  ia  due 
on  a  promissory  note,  "due"  is  equivalent  to 
a  finding  that  such  sum  is  due  and  unpaid. 
Myers  v.  McDonald,  8  Pac  809,  812,  68  GaL 
162. 

"Due,"  as  used  In  General  Insurance  Act, 

I  16  (Sess.  Laws  1849,  p.  448),  providing  that 
suits  at  law  may  be  prosecuted  for  losses  if 
payment  is  withheld  more  than  two  months 
after  such  losses  shall  liave  become  due, 
means  the  time  when  the  property  was  de- 
stroyed. The  loss  became  due  immediately 
on  the  happening  of  the  fire.  Allen  v.  Hud- 
son Biver  Mut  Ins.  Ca  (N.  T.)  19  Barb. 
442,    444.  . 

In  its  usual  acceptance,  "due"  signifies 
not  only  that  the  time  of  payment  has  ex- 
pired, but  that  the  debt  is  unpaid.  Manwell 
V.  ManweU's  Estate,  14  Vt  14,  24, 

DUE  ADMINISTRATIOir. 

Where  the  course  pointed  out  by  law 
for  the  administration  of  an  estate  is  prop- 
erly pursued,  it  constitutes  due  administra- 
tion. In  re  Meagley*s  Estate,  56  N.  Y.  Supp. 
503,  505,  39  App.  Div.  83. 

The  due  administration  of  an  estate,  for 
which  an  executor  gives  security,  consists  in 
paying  its  obligations,  and  handing  over  the 
balance  to  the  persons  entitled— the  persons 
to  whom  the  law  awards  it  Cunningham  t. 
Souza  (N.  Y.)  1  Redf.  Sur.  462,  464. 

DUE  ADMIinSTBATION  OF  JUSTICE. 

Code  Cr.  Proc.  art.  661,  directs  that  the 
court  shall  allow  testimony  at  any  time  be- 
fore the  argument  is  concluded,  if  it  appear 
that  it  is  necessary  to  the  due  administra- 
tion of  Justice.  Held,  that  the  term  "due 
administration  of  Justice,"  as  there  used, 
should  be  construed  to  mean  that  the  evidence 
offered  should  be  admissible  and  held  to  be 
necessary  to  the  due  administration  of  Jus- 
tice, if  it  was  legitimate  and  important  to  the 
defendant,  and  the  fact  that  it  was  not  in- 
troduced in  its  regular  order  was  not  suffi- 
cient reason  for  rejection.    Bostlck  v.  State, 

II  Tex.  App.  126,  132. 

DUE  AND  PATABIJB. 

Accrue  as  synonymous,  see  ••Accrue.'* 

Swan,  In  his  Pleadings  and  Precedents,  p. 
188,  says  that  the  aliegation  of  "due  and  pay- 
able" is  not  only  an  allegation  of  title  and 
interest  in  the  subject  of  the  action,  but 
is  also  an  allegation  that  the  claim  is  a 
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sabsisting  debt  and  unpaid.  To  the  aame  ef- 
fect are  the  decisions  in  New  York.  Hersh- 
field  T.  Aiken,  3  Mont  442,  448  (dtlng  Ketel- 
tas  T.  Myers,  19  N.  Y.  231). 

DUE  AND  UNPAID. 

If  the  obligation  of  a  contract  be  to  pay 
money,  simply,  at  a  certain  time,  and  is  in- 
dependent of  any  other  condition,  the  alle- 
gation that  the  defendant  failed  to  pay  it, 
and  that  such  sum  is  due  and  unpaid,  fully 
shows  a  right  of  action.  Riley  y.  Walker,  34 
N.  IL  100,  102,  6  Ind.  App.  622. 

DUE  APPBAISEMENT. 

The  term  "due  appraisement,**  In  admi- 
ralty rule  64,  does  not  require  prior  notice  to 
the  damaged  creditors  of  an  appraisement, 
but  an  ex  parte  appraisement  is  not  void. 
Morrison  y.  District  Court  of  United  States 
for  Southern  District  of  New  York,  13  Sup. 
€t  246,  249, 147  U.  &  14,  87  U  Ed.  60. 

DUE  AUTHOBITT. 

As  used  in  an  affldaylt  of  defense  filed  to 
a  scire  facias  sur  mortgage,  setting  out  that 
one  acting  as  attorney  in  fact  for,  and  with 
due  and  lawful  authority  from,  the  assignee 
of  the  mortgage,  executed  under  seal  an 
agreement  not  to  sue  the  mortgagor,  the 
term  "due  and  lawful  authority"  implies  an 
instrument  under  seal.  May  y.  Forbes  (Del.) 
43  Atl.  839,  2  PennewiU,  194. 

DUE  OABE. 

Due  care  is  such  care  as  a  person  of  oi^ 
dlnary  prudence  would  have  exercised  under 
the  same  circumstances.  Byan  y.  Town  of 
Bristol,  27  Atl.  309,  312,  63  Conn.  26;  Gaha- 
gan  y.  Boston  &  M.  R.  R.,  50  Atl.  146.  147,  70 
N.  H.  441,  55  L.  R.  A.  426;  Dayis  y.  Boston  A 
M.  R,  R.  Co.,  49  Atl.  108»  110,  70  N.  H.  519; 
Asbury  y.  Charlotte  Electric  Railway  &  Pow- 
er Co.,  34  8.  B.  654,  657,  125  N.  C.  568;  Spur- 
rier y.  Front  St  Cable  Ry.  Co.,  29  Pac.  346, 
347,  3  Wash.  659;  Oyerman  Wheel  Co.  y. 
Griffin  (U.  S.)  67  Fed.  659,  661,  14  C.  C.  A. 
609;  City  of  Mendota  y.  Fay,  1  111.  App.  (1 
Bradw.)  418,  421;  Wallace  y.  Wilmington  A 
N.  R.  Co.  (Del.)  18  Atl.  818,  820,  8  Houst.  529; 
Hilton  y.  City  of  Boston,  51  N.  B.  114,  115, 
171  Mass.  478. 

The  words  "due  care"  are  not  susceptible 
of  exact  definition,  applicable  to  eyery  possi- 
ble case,  for  the  reason  that  there  is  no  ab- 
solute standard  by  which  the  conduct  of  in- 
dlyiduals  in  each  particular  case  can  be 
brought,  and  to  which  it  can  be  compared  and 
tested.  For  want  of  a  more  perfect  standard, 
the  courts  haye  set  up  that  somewhat  shad- 
owy personage,  "the  man  of  ordinary  pru- 
dence,**    by    defining    "due    care"    as    such 


care  as  ought  reasonably  to  be  expected  of  an 
ordinarily  prudent  person  in  the  same  situa- 
tion as  the  person  whose  conduct  is  in  ques- 
tion. Paden  y.  Van  Blarcom,  74  S.  W.  124, 
128^  100  Mo.  App.  185. 

"Due  care"  is  a  relatiye  term,  each  case 
haying  its  own  requirements  in  that  respect, 
or,  in  other  words,  each  subject-matter  un- 
der the  control  and  management  of  a  person 
haying  its  own  demands  as  to  due  care.  Con- 
sequently, what  was  to  be  due  care  as  to  one 
matter  would  not  be  necessarily  so  as  to  an- 
other. It  is  therefore  Impossible  for  the  law 
to  establish  any  precise  standard  or  legal 
definition  of  "due  care,"  suited  to  eyery  case, 
and  which  the  trial  Judge  should  deliyer  to 
the  Jury  as  a  matter  of  law,  to  be  compared 
by  them  with  the  eyidence,  so  as  to  reach  a 
satisfactory  conclusion  on  the  question 
whether  or  not  due  care  is  absent  or  present 
in  a  special  case.  All  that  the  law  has  de- 
termined, as  a  general  law,  and  all  that  the 
judge,  in  charging  upon  the  subject,  need  say, 
is  that  the  presence  of  due  care  negatiyes 
negligence,  and  that  the  absence  of  such  care 
constitutes  negligence,  or,  rather,  affirms  its 
presence;  the  Jury  being  left  to  determine  for 
themselyes  what  due  care  requires,  which  in 
most  cases,  and  especially  in  all  matters  of 
common  concern,  they  are  vupposed  to  know, 
haying  the  standard  in  their  own  minds  with 
which  they  can  compare  and  consider  the 
testimony.  Joyner  y.  South  Carolina  Ry.  Co., 
26  S.  C.  49,  51,  1  S.  B.  52. 

The  words  "due  care,**  In  referring  to 
negligence,  mean  care  commensurate  to  the 
danger  to  be  encountered.  Hence,  if  one 
knows  of  a  danger,  and  yet  yoluntariiy  eu- 
counters  it,  when,  on  account  of  darkness  or 
other  hindering  causes,  he  knows  that  he  can 
not  see  and  ayoid  it,  he  takes  the  risk  upon 
himself.  Trout  y.  City  of  Elkhart  (Ind.)  39 
N.  E.  1048,  1(M9. 

"Due  care"  Is  correlatiye.  A  condition 
that  will  charge  one  party  with  notice  must 
charge  the  other  equally,  and  there  is  no 
gradation  of  peril  which  requires  a  court  to 
say  that  deliberately  walking  into  a  known 
danger  without  excuse  cannot  be  regarded  as 
contributory  negligence.  Nicholas  y.  Peck,  43 
Atl.  1038,  1039,  21  R.  L  404. 

•T^ue  care"  is  a  degree  of  care  corre- 
sponding to  the  danger  Inyolyed.  The  term 
is  relatiye,  and  its  application  depends  upon 
the  situation  of  the  party,  and  the  degree  of 
care  and  yigllance  which  the  circumstances 
reasonably  impose.  Where  the  danger  is 
great,  a  high  degree  of  care  is  necessary,  and 
a  failure  to  obserye  it  is  a  want  of  ordinary 
care.  Ahem  y.  Oregon  Telephone  &  Tele- 
graph Co.,  36  Pac.  549,  24  Or.  276,  22  L.  R. 
A.  635. 

"Due  care,"  with  reference  to  railroads, 
means,  in  the  case  of  a  railroad  company,  the 
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timely  employment  of  sufSdent  signals  or 
warnings  notifying  the  approach  of  trains  te 
public  places,  such  as  highway  crossings,  etc^ 
and,  in  the  case  of  individuals,  due  circnm- 
bpection  or  listening,  or  both,  when  practi- 
cable, to  avoid  collision.  Knopf  v.  Philadel- 
phia, W.  &  B.  B.  Co.  (Del.)  46  Aa  747,  748, 
2  Pennewill,  392. 

What  is  due  care  and  ordinary  care  must 
depend  on  the  circumstances  of  each  partic- 
ular case.  What  would  be  due  and  ordinary 
care  in  driving  a  carriage  along  a  public 
highway  might  not  be  so  when  crossing  a 
railroad,  or  approaching  or  standing  at  a  rail- 
road station  in  close  proximity  to  a  locomo- 
tive engine  and  train  of  cars.  Drake  t. 
Mount,  33  N.  J.  Law  (4  Yroom)  441,  444. 

It  cannot  be  said,  as  a  matter  of  law, 
that  a  railroad  company  was  exercising  due 
care  in  running  a  train  up  a  steep  grade  on  a 
curved  track,  where  one  train  could  not  be 
seen  from  the  other  without  a  greater  Inter- 
val between  them.  Louisville,  N.  A.  &  C. 
Ry.  Co.  y.  Faylor,  126  Ind.  126,  131.  25  N.  E. 


As  •rdinary  And  reasoiuible  eare. 

••Due  care,"  in  the  law  of  negligence, 
means  ordinary  eare  and  reasonable  care. 
Chicago,  B.  &  Q.  B.  Cow  T.  Yorty,  42  N.  E.  G4, 
66,  158  ni.  321. 

The  expressions  ••due  care,**  ''ordinary 
care,"  and  "reasonable  care"  are  convertible 
terms,  and  therefore  it  is  not  erroneous  to 
substitute  one  for  the  other  in  instructions. 
Baltimore  &  O.  S.  W.  By.  Co,  t.  Faith,  51  N. 
B.  807.  808,  175  111.  58. 

••Due  care"  is  synonymous  with  ••reason- 
able care,"  and  what  constitutes  due  care 
should  vary  according  to  the  exigencies, 
which  require  vigilance  and  attention  con- 
forming in  amount  and  degree  to  the  partic^ 
ular  circumstances  under  which  they  are  ex- 
erted. Fletcher  v.  Boston  &  M.  R.  Co.,  83 
Mass.  (1  Allen)  9, 15,  79  Am.  Dec.  695. 

••Due  and  proper  care"  simply  means 
that  degree  of  care  which  the  law  requires 
under  a  given  state  of  circumstances,  so  that, 
in  every  case  where  the  measure  of  diligence 
is  ordinary  care,  the  exercise  of  such  ordinary 
care  would,  within  the  meaning  of  the  law, 
be  using  due  care  in  that  particular  case;  and 
so  it  would  be  in  a  case  where  the  law  ex- 
acts a  higher  degree  of  diligence.  The  exer- 
cise of  this  higher  degree  of  diligence  would, 
within  the  meaning  of  the  law,  be  using  due 
care  or  diligence  under  the  circumstances  of 
that  case.  The  substitution  in  an  instruction 
of  the  words  "due  and  proper  care"  for  the 
words  •N>rdinary  care"  is  not  erroneous. 
Schmidt  T.  Sinnott,  103  lU.  160,  165. 

By  '^doe  caie"  is  meant  reasonable  care 
adapted  to  the  circumstances  of  the  case^  and 


the  failure  of  a  person  attempting  to  cross  a 
railroad  to  make  a  reasonable  use  of  his 
sense  of  sight  and  hearing  to  ascertain 
whether  he  is  exposing  himself  to  a  collision 
is  sufficient  to  show  that  he  did  not  exercise 
due  care.  Butterfield  v.  Western  B.  Corp.,  92 
Mass.  (10  Allen)  532,  87  Am.  Dec.  678. 

Vlolatioii  of  law. 

The  term  "due  care,**  as  usnally  under- 
stood in  cases  where  the  gist  of  the  action 
is  negligence,  implies  not  only  that  a  party 
has  not  been  negligent  or  careless,  but  that 
he  has  been  guilty  of  no  violation  of  law  in 
relation  to  the  subject-matter  or  transaction 
which  constitutes  the  cause  of  action,  and 
therefore -the  failure  of  an  engineer  to  ring 
the  bell  or  sound  the  whistle  as  required  by 
law  is  competent  to  show  the  want  of  due 
care.  Jones  v.  Inhabitants  of  Andover,  92 
Mass.  ao  Allen)  18,  2a 

DUE  OAUSB. 

Where  a  power  to  remove  an  officer  for 
due  cause  is  given,  the  words  "due  cause" 
operate  as  a  limitation  on  the  power,  and  the 
authority  to  determine  finally  what  consti- 
tuted due  cause  cannot  rest  with  the  body  to 
which  the  power  is  given,  as  it  would  defeat 
the  limitation.  State  v.  Common  Council  of 
City  of  Watertown,  9  Wis.  254^  261. 

DUE  GOMPENSATIOH. 

The  phrase  "due  compensation,**  when 
used  in  reference  to  the  payment  for  pn^ 
erty  taken  for  public  purposes,  means  ••pay- 
ing the  full  value,"  and  value  Is  determined 
by  what  a  thing  can  be  sold  for.  Langdon 
V.  City  of  New  York,  13  N.  T.  Supp.  864,  866, 
59  Hun,  434. 

••Due  compensation"  for  lands  taken  by 
a  railroad  company  and  used  for  its  railroad 
would  be  the  payment  of  their  value  at  the 
time  of  the  railroad's  entry  thereon,  with 
Interest  Dows  v.  Congdon  (N.  Y.)  16  How. 
Prac  (N.  Y.)  571,  575u 

DUE  COURSE. 

See  ••Indorsee  In  Dne  Gonrsft.'* 

DUE  COURSE  OF  ADBOHISTBATIOK. 

A  direction  In  a  judgment  that  a  dalm 
against  an  estate  shall  be  paid  in  due  course 
of  administration  means  that  it  shall  be  paid 
as  and  pro  rata  with  other  claims  of  that 
class  out  of  the  assets  administered.  Mc- 
Call  T.  Lee,  120  111.  261,  266,  11  N.  E.  522; 
Darling  v.  McDonald,  101  UL  370,  377. 

In  BrlggB  T.  Upton,  7  Oh.  App.  376,  a 
marriage  settlement  was  in  tnist  for  the  life 
of  the  wife^  with  power  of  appointment,  and. 
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in  default  of  such  provision  or  appointment, 
then  upon  trust  to  pay  or  transfer  the  trust 
money  unto  the  legal  representatlTes  of  the 
■aid  wife  'in  due  course  of  administration.'* 
It  was  urged  that  these  words  *in  due 
course  of  administration,"  indicated  the  ex- 
ecutors as  the  legal  representatives,  but  the 
Lord  Chancellor  said:  "I  do  not  think  that 
to  be  the  natural  meaning  of  the  words.  The 
natural  meaning  of  the  words  would  be  that 
the  trustees  were  to  pay  it  over  to  those 
who,  in  a  due  course  of  administration,  bene- 
ficially represented  him.  That,  of  course, 
would  bring  in  the  statute  with  reference  to 
the  administration  of  intestate  estates."  Da- 
vies  V.  Davies,  11  Atl.  500,  002;  56  Ck>nn. 
319. 

DUE  GOUB8E  OF  BUSINESS. 

The  phrase  "due  course  of  business,"  as 
used  in  mercantile  law^  applied  to  the  trans- 
fer of  negotiable  paper,  is  a  formulary  way 
of  stating  a  legal  conclusion  on  certain  facts 
that  in  the  given  case  may  be  shown  to  exist 
These  facts  are  that  the  transfer  was  made 
on  a  sufficient  consideration  between  the  par- 
ties, and  is  bona  fide.  Whether  or  not  a 
note  is  received  in  the  ordinary  course  of 
business  depends  on  whether  or  not  it  is 
received  under  circumstances  involving  all 
these  three  facts.  National  Bank  of  Chelsea 
V.  Isham,  48  Yt  590,  592. 

DUE  COURSE  OF  I^W. 

As  synonymous  with   "due  process  of 
law,**  see  "Due  Process  of  Law." 

By  "due  course  of  law"  we  are  to  under- 
stand those  forms  of  arrest,  trial,  and  pun- 
ishment guarantied  by  the  Constitution  or 
provided  by  the  common  law,  or  else  such  as 
the  Legislature,  in  obedience  to  constitutional 
authority,  have  enacted  to  insure  public  peace 
and  elevate  public  morals.  In  re  Dorsey 
(Ala.)  7  Port  293,  404. 

"Due  course  of  law,"  when  applied  to  a 
prosecution  of  a  demand  in  a  court  of  law, 
means  no  more  than  a  timely  and  regular 
proceeding  to  Judgment  and  execution. 
Backus  V.  Shipherd  (N.  Y.)  11  Wend.  629,  635. 

A  guaranty  that  a  note  is  collectible  by 
due  course  of  law  means  that  the  owner  is 
bound  to  prosecute  all  the  parties  to  the  note 
with  due  legal  diligence  before  he  can  resort 
to  the  person  making  the  guaranty.  Cumpston, 
V.  McNair  (N.  Y.)  1  Wend.  457.  460;  Moakley 
V.  Riggs  (N.  Y.)  19  Johns.  69,  72,  10  Am.  Dec 
196;  Thomas  v.  Woods  (N.  Y.)  4  Cow.  173, 
182. 

The  phrase  "due  course  of  law,"  as  used 
In  a  guaranty  of  payment  of  a  note  If  not 
collected  of  the  maker  by  due  course  of  law, 
means  an  attempt  to  collect  by  an  action  pros- 


ecuted to  Judgment  and  execution.  Proof  of 
failure  to  collect  by  such  means  establishes  a 
prima  fade  case  of  an  endeavor  to  collect  by 
due  course  of  law;  and,  if  the  failure  to  col- 
lect arose  out  of  negligence  or  omission  on 
the  part  of  the  holder,  by  reason  of  which  a 
loss  ensued,  the  burden  of  proving  such  loss 
is  on  the  guarantor.  Backus  v.  Shipherd  (N. 
Y.)  11  Wend.  629,  635. 

"Due  course  of  law,"  as  used  in  a  guar- 
anty to  pay  any  balance  that  could  not  be  col- 
lected on  a  certain  bond  after  due  course  of 
law,  meant  any  and  every  course  of  law  nec- 
essary to  reach  the  property  of  the  obligor. 
The  phrase  "due  course  of  law,"  when  ap- 
plied to  the  prosecution  of  a  demand  in  a  court 
of  record,  means  no  more  than  a  timely  and 
regular  proceeding  to  Judgment  and  execu- 
tion. Dwight  V.  Williams  (U.  S.)  8  Fed.  Cas. 
187,  189  (citing  Clark  v.  McFarland  [N.  Y.) 
10  Wend.  634,  635,  17  Bac.  Abr.  Ill;  Rudy  v. 
Wolf  [Pa.]  16  Serg.  &  R.  79). 

DUE  COURSE  OF  TRADE. 

Due  course  of  ttade  is  where  the  holder 
has  given  for  the  note  his  money,  goods,  or 
credit  or  has  on  account  of  it  incurred  some 
loss  or  liability.  Kimbro  v.  Lytle,  18  Tenn. 
(10  Yerg.)  417,  423.  81  Am.  Dec.  585;  Nichol 
V.  Bate,  18  Tenn.  (10  Yerg.)  429;  Bank  of 
Charleston  v.  Johnston,  59  S.  W.  131,  133,  105 
Tenn.  521;  First  Nat  Bank  v.  Flath,  86  N. 
W.  867,  869,  10  N.  D.  281;  Merchants'  Bank 
V.  McClelland,  13  Pac.  723,  725,  9  Colo.  608. 

"Due  course  of  trade,"  as  used  with  ref- 
erence to  the  transfer  of  a  negotiable  instru- 
ment means  that  the  assignees  or  holders 
thereof  received  the  same,  having  given  prop- 
erty and  taken  an  assignment  of  it  before  ma- 
turity. Qalliher  v.  Galllher,  78  Tenn.  (10 
Lea)  23,  29. 

Pge-exl sting  debt. 

A  surrender  of  an  antecedent  debt  as  con- 
sideration for  the  purchase  of  a  negotiable 
note  is  sufficient  to  constitute  it  in  due  course 
of  trade.  First  Nat  Bank  v.  Flath,  86  N.  W. 
867,  869,  10  N.  D.  281. 

Where  a  note  was  taken  in  payment  of  a 
debt  due,  and  is  secured  by  the  indorsement 
of  a  third  person,  the  note  was  taken  in  ''due 
course  of  trade."  Nichol  y.  Bate,  18  Tenn. 
(10  Yerg.)  429,  433. 

DUE  DILIGENCE. 

Due  diligence  is  the  diligence  due  from 
one  as  a  reasonable  and  prudent  man  under 
the  circumstances.  Perry  v.  City  of  Cedar 
Falls,  54  N.  W.  225,  87  Iowa,  315;  Jones  v. 
McGuirk,  51  111.  382,  387,  99  Am.  Dec.  556; 
Nixon  V.  Weyhrlch,  20  111.  (10  Peck)  600,  606; 
Dlllman  v.  Nadelhoffer,  160  111.  121, 126, 48  N. 


DUB  DILIGENCE 


2224 


DUE  DUilGENCB 


B.  378;  HamUne  t.  Reynolds,  22  111.  (12  Peck.) 
207,  2ia 

*'Diie  diligence,"  In  law,  meanB  doing 
everytlilng  reasonable,  not  eyerything  posai- 
ble.  State  y.  Scott,  M  South.  479,  481,  110 
La.  369. 

What  Is  **due  dlUgenoe^'  or  ''reasonable 
care/'  which  are  practically  synonymous,  is 
nearly  always,  if  not  always,  a  manifest 
question  of  law  and  fact,  difficult  of  defini- 
tion, and  still  more  so  of  determination;  that 
depending  on  the  relatiye  facts  in  each  case, 
and  coming  peculiarly  within  the  province  of 
the  jury.  Hendricks  y.  Western  Union  Tel. 
Ck>.,  35  S.  B.  543,  546,  126  N.  G.  304,  78  Am. 
St  Rep.  658. 

"To  constitute  due  diligence  does  not  re- 
quire unusual  efforts  or  expenditures,  but 
only  such  constancy  in  the  pursuit  of  the  un- 
dertaking as  is  usual  with  those  in  like  en- 
terprises. Such  assiduity  as  shows  a  bona 
fide  intention  to  do  or  complete  it  within  a 
reasonable  time.*'  Highland  Ditch  Ck>.  y. 
Mumf  ord,  5  Ck>lo.  325,  336  (citing  Ophir  Silyer 
Min.  Ca  y.  Carpenter,  4  Ney.  534^  97  Am.  Dec. 
550). 

In  ooUeotine  debts. 

Due  diligence  in  an  administrator  or  ex- 
ecutor in  the  collection  of  debts  due  the  es- 
tate does  not  require  that  he  should  act  in 
anticipation  or  should  foresee  the  fact  that  at 
the  close  of  the  War  of  the  Rebellion  there 
was  to  be  a  military  order  forbidding  the  col- 
lection of  old  debts  contracted  for  the  pur- 
chase of  slayes.  Keener  y.  Finger,  70  N.  0. 
35,42. 

Im  eoUectiiii^  note. 

"Due  diligence/'  within  the  rule  that  the 
indorser  of  a  promissory  note  payable  on  de- 
mand must  use  due  diligence,  means  that  he 
must  make  a  demand  of  payment  of  the 
maker  within  a  reasonable  time,  and,  if  there 
be  nonpayment,  giye  notice,  as  in  other  cases, 
to  the  indorser.  Perry  y.  Green,  19  N.  J. 
Law  (4  Har.)  61,  62,  38  Am.  Dec.  536  (citing 
Sice  y.  Cunningham  [N.  Y.]  1  Cow.  397, 
411). 

Where  a  note  at  the  time  of  its  assign- 
ment was  oyerdue  more  than  nine  monthi, 
a  suit  conmienced  by  the  assignee  within 
one  week  after  the  assignment  was  an  exer- 
cise of  due  diligence,  as  it  was  not  unrea- 
sonable that  he  should  be  allowed  a  few  days 
to  seek  payment  by  other  than  compulsory 
means.  Kelsey  y.  Ross  (Ind.)  6  Blackf.  536, 
538. 

"Due  diligence,"  as  used  in  the  bills 
and  notes  act  (Rey.  St  1835,  p.  105),  declar- 
ing that,  if  the  holder  use  due  diligence  in 
the  institution  and  prosecution  of  a  suit 
against  the  maker,  he  may  maintain  an  action 
against  the  assignor  for  the  amount  dne^ 


is  not  synonymous  with  "reasonable  time''; 
and  hence  a  substitution  of  the  words  ''rea- 
sonable time"  in  an  instruction  requiring  the 
institution  and  prosecution  of  a  suit  against 
the  maker  within  a  reasonable  time,  for  "with 
due  diligence,"  was  erroneous.  Jacobs  y. 
McDonald,  8  Mo.  565. 

"Due  diligence,**  within  the  rule  that 
the  holder  of  a  note  must  use  due  diligence 
to  collect  it  from  the  mortgagors,  in  order 
to  bind  a  guarantor,  has  been  passed  upon 
many  times;  and  the  general  tenor  of  the 
cases  appears  to  be  that  a  contract  for  due 
diligence  requires  that  the  suit  be  brought 
within  a  reasonable  time  after  the  maturity 
of  the  claim,  and  be  duly  prosecuted  to  judg- 
ment and  execution,  before  an  action  can 
be  sustained  against  the  guarantor,  unless 
it  appears  that  such  proceedings  could  haye 
produced  no  beneficial  results.  The  question 
whether  the  failure  to  prosecute  an  action 
on  a  note  for  four  months  after  its  ma- 
tiurity  was  an  exercise  of  due  diligence  was 
held  to  be  for  the  Jury.  Tissue  y.  Hanna, 
27  Aa  1104,  1105,  158  Pa.  384. 

Whether  one  suing  an  indorser  of  a 
note  has  exercised  due  diligence  to  coerce 
payment  is  a  question  of  law.  The  holder  of 
a  note  obtained  judgment  against  the  maker, 
and  a  fieri  facias  was  issued,  which  was  re- 
turned nulla  bona.  The  maker  was  commit- 
ted to  jail  by  yirtue  of  a  ca.  sa.,  and  there 
kept  In  confinement  until,  without  notice 
to  the  maker,  or  his  consent,  and  without 
giying  a  schedule  of  his  estate  or  taking  the 
oath  of  an  Insolyent  debtor,  he  was  liberated 
by  the  jailer.  The  maker  did  not  sue  the  jail- 
er to  recoyer  against  him  the  whole  amount 
of  the  debt^  as  he  might  haye  done  under  a 
statute.  Held,  that  due  diligence  had  not 
been  exercised,  and  that  the  holder  was  not 
authorized  to  proceed  against  hia  indorser. 
Johnson  y.  Lewis,  81  Ky.  (1  Dana)  182,  183. 

"Due  diligence,"  within  the  principle  that 
the  blank  indorsement  of  a  note  implies  that 
the  same  shall  be  collectible  by  due  diligence, 
imports  not  only  a  demand,  but  an  attempt 
to  collect  by  legal  process.  Rhodes  y.  Sey- 
mour, 36  Conn.  1,  6. 

Under  a  statute  pioylding  that  the  aa> 
signee  of  a  note,  haying  used  due  diligence, 
shall  haye  an  action  against  his  immediate 
indorser,  it  is  held  that  the  phrase  "due  diU- 
gence"  must  be  taken  to  mean  prompt  em- 
ployment of  the  means  which  the  law  af- 
fords for  the  enforcement  and  collection  of 
debts  due  and  payable.  Broyni  y.  Nichols, 
Shepard  &  Co.,  24  N.  B.  839,  34a  123  Ind. 
492. 

In  Sayles*  Ciy.  St  art  267,  which  pro- 
yldes  that,  in  order  to  hold  the  assignor  of 
a  nonnegotiable  note  liable  as  surety  for 
the  payment  thereof,  the  assignee  must 
use  due  diligence  to  collect  the  same^  the 
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expression  "dae  diligence**  means  the  Inring- 
ing  suit  at  the  first  term  after  the  maturity 
of  the  note,  and,  if  not  at  the  first  term,  then, 
with  cause  shown,  at  the  second  term.  Burke 
T.  Ward  (Tex.)  82  8.  W.  1047,  1048. 

The  legal  dgniflcation  of  the  term  *'due 
diligence,"  as  applied  to  a  guarantied  note  or 
account,  is  well  understood,  and  parties  using 
the  term  will  be  held  to  haye  contracted 
with  reference  to  this  meaning.  Clark  t. 
Kellogg,  55  N.  W.  667,  96  Mich.  171. 

Xb  diffsiiis  ttU  welL 

An  oil  lease  providing  that  the  lessee 
should  commence  drilling  a  test  well  within 
a  certain  time*  and  prosecute  said  drilling 
with  due  diligence  to  success  or  abandonment, 
required  that  the  lessee  should  not  leave  the 
work  from  December  to  April,  even  if  he  had 
found  oil  or  gas  in  paying  quantities.  It 
would  certainly  not  be  diligence  to  leave  the 
well,  and  cease  all  operations  on  it,  if  it 
was  a  producing  well,  for  three  entire  months; 
and  if  it  had  not,  at  the  time  the  work  ceas- 
ed, proved  to  be  a  producing  well,  it  would 
be  still  less  diligent  to  abandon  the  work 
for  so  long  a  period,  especially  as  the  lease 
was  to  become  null  and  void  unless  oil  or 
gas  was  produced  in  paying  quantities  by 
June  27th  following.  Such  an  amount  of 
inactivity  could  not  be  regarded  as  due  dili- 
gence in  carrying  on  the  work.  Kennedy  v. 
Crawford,  21  Atl.  19.  20.  138  Pa.  66L 

Xb  malHiig  mat  attaoliment. 

"Due  diligence,"  as  the  term  Is  used  In 
reference  to  the  diligence  required  of  an  of- 
fice in  making  an  attachment,  is  such  dili- 
gence as  men  ordinarily  would  exercise  in 
their  own  business  to  protect  their  rights 
and  interests.  People  v.  Colerlck,  84  N.  W. 
683,  687,  67  Mich.  362. 

Xb  malHiig  sbip  seawortliy. 

The  term  "due  diligence,"  as  used  in  the. 
Barter  act,  limiting  the  liability  of  aM^ 
owners  who  shall  exercise  due  diligence  to 
make  the  vessel  seaworthy,  etc.,  is  not  sat- 
isfied by  the  mere  appointing  of  <;ompetent 
persons  to  repair.  Due  diligence  in  repair 
and  equipment  must  be  exercised  in  fact 
The  Alvena  (U.  8.)  74  Fed.  252,  254.  It  re- 
quires a  carefulness  of  inspection  and  repair 
proportionate  to  the  danger.  Sudden  and 
heavy  leaks  when  a  few  days  out  of  port — 
a  mere  rolling  in  a  calm — are  inconsistent 
with  due  diligence  to  make  the  center- 
board  seam  tight,  as  they  are  Inconsistent 
with  seaworthiness;  that  is,  reasonable  fit- 
ness for  the  voyage.  The  Millie  R.  Bohan- 
aon  (U.  8.)  64  Fed.  883,  884.  The  owners 
are  not  relieved  from  responsibility  by  mere- 
ly selecting  agents  of  good  reputation  wheth- 
er such  agents  exercised  due  care,  or  not, 
to  make  their  vessel  seaworthy.  Nord- 
DeutBcher  Lloyd  v.  Insurance  Co.  of  North 


America  (U.  8.)  110  Fed.  420,  427,  49  a  C 
A.1. 

Xb  BotlfyiBS  indiirser  of  dlsboiior. 

What  constitutes  due  diligence  as  to 
presentment  of  notice  of  the  dishonoring  of 
a  promissory  note  is  a  question  of  law, 
where  the  facts  are  disputed.  Peabody  Ins. 
Co.  V.  WUsoD,  2  S.  B.  888,  898,  29  W.  Va. 
52& 

It  is  said  that  a  written  notice  of  dis- 
honor of  a  note,  properly  addressed  to  the 
indorser,  and  put  into  the  postofDce  in  due 
season,  amounts  to  what  is  termed  "duie  dili- 
gence," even  if  the  letter  should  never  be  re- 
ceived. Washington  Banking  Co.  v.  King, 
14  N.  J.  Law  (2  J.  S.  Green)  46»  47. 

Xb  seovrins  depositioflu 

Due  diligence  in  securing  the  deposi- 
tions of  witnesses  residing  in  another  coun- 
ty implies  that  the  party  has  used  a  means 
which  the  law  provides.  The  issuance  of  a 
subpoena,  merely,  was  not  sufQcient,  when 
the  witnesses  resided  in  a  dlfterent  county. 
Baker  v.  Kellogg,  16  Tex.  117,  118. 

In  serving  pvooess. 

A  statute  requiring  a  sheriff  to  make 
due  diligence  to  effect  the  service  of  process 
on  the  designated  parties  does  not  require 
the  utmost  diligence  to  make  such  service,  or 
intend  that  he  shall  do  more  than  exercise 
due,  appropriate,  fit,  and  proper  diligence; 
that  is,  ordinary  diligence.  Winner  v.  Hoyt, 
32  N.  W.  128,  133,  68  Wis.  278. 

Within  the  requirement  that.  In  an  or- 
der for  publication  against  a  nonresident  de- 
fendant, it  must  appear,  among  other  things, 
to  the  court  or  Judge  granting  the  same,  that 
the  defendant  cannot  without  due  diligence 
be  found  within  the  state,  the  term  "due 
diligence"  means  some  attempt  to  find  the 
party,  which  the  court  or  Judge  shall  be  sat- 
isfied is  reasonable  under  the  circumstan- 
ces. Bixby  V.  Smith  (N.  Y.)  49  How  Prac. 
50,  58. 

Under  Code  Proc.  f  135,  providing  that 
in  certain  cases  the  court  or  Judge  may 
grant  an  order  of  service  of  summons  by 
publication,  when  it  appears  to  his  satisfac- 
tion, by  affidavit,  that  defendant  is  a  non- 
resident, and  that  he  cannot,  after  due  dili- 
gence, be  found  within  the  state,  what  is  a 
due  degree  of  diligence  depends  upon  the 
circumstances  surrounding  each  case;  and 
the  averment  in  an  afildavit  that  the  defend- 
ant cannot  be  found  in  the  state  does  not 
tend  to  prove  the  exercise  of  due  diligence 
to  find  him.  McCracken  v.  Flanagan,  28  N. 
m  386,  887,  127  N.  Y.  498,  24  Am.  St  Rep. 
481. 

For  persoBAl  safety. 

A  policy  of  insurance  requiring  that  the 
insured  shall  use  due  diligence  for  his  per- 
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«onal  safety  and  protection,  etc.,  means  that 
the  insured  shall  not  voluntarily  expose  him- 
self to  unnecessary  dangers.  Freeman  v. 
Travelers'  Ins.  Co.,  12  N.  B.  872,  375»  144 
Mass.  672. 

DUE  EXAMINATIOK. 

Under  a  statute  authorizing  the  expul- 
sion of  a  pupil  from  school  upon  due  exam- 
ination, a  formal  trial  of  the  objectionable 
pupil  is  not  required,  nor  any  written  char- 
ges, with  notice  to  appear,  that  a  hearing 
of  witnesses  may  be  had;  but  the  officers 
are  simply  required  to  investigate  the  con- 
duct of  the  pupil,  and  act  according  to  their 
best  judgment  State  ex  reL  Grain  t.  Ham- 
ilton, 42  Mo.  App.  24,  31. 

DUE  EXEOUnON. 

The  due  execution  of  an  Instrument  goes 
to  the  manner  and  form  of  its  execution, 
according  to  the  laws  and  customs  of  the 
country,  by  a  person  competent  to  execute 
it  Cox  V.  Northwestern  Stage  Co.,  1  Idaho, 
376,  379. 

The  acknowledgment  of  a  husband  and 
acknowledgment  and  privy  examination  of 
the  wife  to  the  due  execution  of  the  "fore- 
going deed"  raise  no  presumption  of  the  de- 
livery of  the  deed,  though  it  has  been  held 
that  the  execution  of  a  deed  includes  deliv- 
ery. Tarlton  v.  Griggs^  42  S.  B.  591»  693, 
131  N.  a  2ie. 

DUE  FORM. 
Aoknowledsment  of  deed* 

"In  due  form  of  law"  is  equivalent  to 
the  expression  '^according  to  law."^  The  le- 
gal intendment  of  both,  in  reference  to  an 
acknowledgment,  is  that  the  proper  oath 
was  administered  by  the  proper  officer.  Al- 
dis  V.  Burdick,  8  Vt  21,  24. 

A  certificate  that  a  wife  acknowledged 
a  deed  to  be  her  act  and  deed,  in  due  form, 
is  too  vague  and  uncertain.  The  meaning 
of  "due  form"  cannot  be  determined. 
Whether  the  words  applied  to  her  having 
signed,  sealed,  and  delivered  the  deed,  or  to 
having  done  these  things,  and  also  that  they 
were  done  with  her  free  and  voluntary  as- 
sent, leaves  uncertainty,  doubt,  and  conjec- 
ture.   Lucas  T.  Cobbs,  18  N.  C.  228,  233. 

AttestatioB  of  reoovd* 

The  term  "due  form,"  in  the  act  of  Con- 
gress providing  that  the  records  and  judi- 
cial proceedings  of  the  courts  of  any  state 
shall  be  proved  or  admitted  in  any  courts 
within  the  United  States  by  the  attestation 
of  the  clerk,  and  the  seal  of  the  court  an- 
nexed, if  there  be  a  seal,  together  with  a 
certificate  of  the  judge,  chief  justice,  or  pre- 
siding magistrate^  aa  the  case  may  be,  that 


the  said  attestation  is  in  due  form,  means 
the  mode  of  attestation  in  use  in  the  state 
from  whence  the  record  comes.  The  rec- 
ord must  be  attested  according  to  that  mode^ 
and  the  certificate  of  the  judge  is  made  the 
evidence  of  that  fact  Ducommun  v.  Hy- 
singer,  14  111.  249,  250;  Haynes  v.  Cowen,  15 
Kan.  637,  643. 

Under  an  act  providing  that  the  records 
and  judicial  proceedings  of  the  courts  of  any 
state  shall  be  proved  in  any  other  court  by 
attestation  of  the  clerk,  together  with  the 
certificate  of  the  judge  that  the  attestation 
is  in  due  form,  it  is  held  that  the  term  "due 
form"  does  not  mean  that  the  attestation  of 
the  clerk  shall  be  according  to  the  form 
used  in  the  city  where  the  record  was  of- 
fered in  evidence,  or  to  any  other  form  gen- 
erally observed,  but  according  to  the  form 
prescribed  for  the  court  where  the  proceed- 
ing was  had.  .  McRae  v.  Stokes,  %  Ala.  401, 
402,  37  Am.  Dec.  698. 

Oertifleato  of  mortsaco  sale. 

"Due  form,"  as  used  with  reference  to 
a  sheriff's  certificate  of  mortgage  sale,  means 
that  the  certificate  contains  a  description  of 
the  property  sold,  the  sum  paid  for  it  and 
the  time  when  the  purchaser  would  be  en- 
titled to  a  deed.  Goenen  v.  Schroeder,  18 
Minn.  66,  77  (GU.  51,  62). 

Petition  for  vea&oraL 

Act  Cbng.  March  2,  1867,  providing  that 
the  removal  of  a  cause  from  a  state  to  a  fed- 
eral court  by  the  filing  of  a  petition  in  due 
form,  with  a  bond,  etc.,  means  that  the  peti- 
tion must  contain  averments,  where  the  peti- 
tioner is  the  plaintiff,  in  harmony  with  the 
original  petition.  Middleton  v.  Middleton^  64 
N.  W.  143,  87  Iowa,  292. 

DUE  INQUIRY. 

''Due  and  reasonable  Inquiry"  by  a  proe- 
pective  purchaser  of  land  in  the  possession 
of  a  third  party  means  an  inquiry  of  the 
occupant  with  respect  to  every  ground, 
source,  and  right  of  his  possession.  Any- 
thing short  of  this  would  clearly  fail  to  be 
"due  and  reasonable  inquiry."  Actual  pos- 
session of  land  is  constructive  notice  of  own- 
ership or  of  an  Interest,  and  such  notice  is 
sufficient  to  put  creditors  and  purchasers  on 
inquiry.  Bright  T.  Buckman  (U.  S.)  89  Fed. 
243,  244. 

DUE  IN  THE  SAME  BIGHT. 

Under  Rev.  Code,  p.  798,  S  21,  providing 
that  mutual  debts  between  two  parties  to 
an  action,  due  in  the  same  right,  may  be  the 
subject  of  set-off,  a  partnership  debt  cannot 
be  set  off  against  an  individual  debt.  Greer 
V.  Arlington  BiiUs  Mfg.  Ca  (Del.)  43  AtL 
609,  618,  1  Fennewill,  581. 
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DUE  NOTICE. 

A  plea  |)y  defendaDt,  In  aa  action 
against  him  for  having  abated  a  nuisance, 
stating  that  he  had  only  abated  it  after  giv- 
ing dne  notice  as  required  by  statute,  meant 
a  notice  of  at  least  two  hours;  that  being 
the  statutory  requirement.  Dreher  t.  Yates, 
43  N.  J.  Law  (4  Vroom)  473,  478. 

"Due  notice"   is  a  relative   term,   and 
must  be  applied  to  each  case  in  the  exercise 
of  the  discretion  of  the  court  in  view  of  the  | 
particular   circumstances.     Every   court   of ' 
equity  possesses  the  power  to  mold  its  rules  ' 
in  relation  to  time  and  manner  of  appearing 
and  answering  so  as  to  prevent  the  rules 
from  working  an  injustice;    and,  under  or- 
dinary circumstances,  one  day's  notice  of  a  ' 
motion  for  an  injunction  is  too  brief,  though  | 
there  may  be  no  fixed  limit  as  to  time  of ' 
such  a  notice.    Lawrence  v.  Bowman  (U.  S.)  I 
15  Fed.  Cas.  21,  22.  i 

Where  an  administrator  is  required  by  i 
statute  to  give  due  notice  of  his  appoint- ' 
ment  in  such  manner  as  the  court  may  di- ! 
rect,  and  he  is  ordered  to  give  notice  by  pub- 
lication in  a  certain  newspaper  once  a  week  I 
for  three  weeks,  a  publication  three  times  in  . 
one  week  and  once  the  week  following  was  | 
insufficient,  since  "due  notice*'  must  mean  i 
"in  the  manner  prescribed  by  law."  Slattery  | 
V.  Doyle,  61  N.  B.  264,  180  Mass.  27.  ! 

The  term   "due  notice,"  as   used  in  a  | 
statute  providing  for  alimony  on  due  notice,  , 
means  such  notice  as  is  prescribed  for  all ; 
motions  in  the  general  practice  act    Wilde 
v.  Wilde,  2  Nev.  306. 

In  laws  relating  to  probate  courts  and 
proceedings,  the  words  "dne  notice"  denote 
public  or  personal  notice,  at  the  discretion 
of  the  judge.  Rev.  St  Me.  1883,  p.  534,  c 
63,  SS8. 

DUE  PRESENTMENT. 

"Dne  presentment"  of  a  demand  must 
be  understood  to  mean  "presented  accord- 
ing to  the  custom  of  merchants,"  which  nec- 
essarily implies  an  exception  in  favor  of 
those  unavoidable  accidents  which  must  pre- 
vent a  party  from  doing  it  within  regular 
time.  Windham  Bank  v.  Norton,  22  Conn. 
213,  222,  56  Am.  Dec.  397  (citing  Story, 
Bills,  S  258). 

DUE  PRO0ES8  OF  IiAW. 

The  principle  that  no  man  shall  be  de- 
prived of  his  liberty  or  property  except  by 
the  "law  of  the  land,"  or  its  synonym,  "due 
process  of  law."  is  older  than  written  con- 
stitutions— older  even  than  Runnymede — ^and 
breathes  so  palpably  of  exact  justice  that  it 
needs  no  formulation  In  the  organic  law. 
This  principle  is,  however,  in  one  form  of 
8  Wds.  &  P.— 15 


expression  or  another,  incorporated  into  the 
federal  Constitution  as  well  as  those  of  the 
several  states.  Quimby  v.  Hazen,  54  Yt  132, 
139. 

No  definite  definition — none  but  the  most 
general — has  been  or  can  be  given  of  "due 
process  of  law."  The  best  courts  can  do  is 
to  say  in  each  case  as  It  arises  whether  a  giv- 
en act  or  proceeding  in  a  particular  matter  is 
due  process  of  law.  What  would  be  due 
process  of  law  If  done  under  the  police  power 
or  taxing  power  might  not  be,  and  in  many 
cases  would  not  be,  if  not  done  under  either 
of  these  powers.  State  v.  Sponaugle,  32  S. 
E.  283.  284,  45  W.  Va.  415,  43  L.  R.  A.  727. 
See,  also.  In  re  Fuller's  Estate,  70  N.  Y.  Supp. 
1050,  1051,  34  Misc.  Rep.  750;  Stuart  v. 
Palmer,  74  N.  Y.  183,  191,  30  Am.  Rep.  289; 
Bardwell  v.  Collins,  46  N.  W.  315,  317,  44 
Minn.  97,  9  L.  R.  A.  152,  20  Am.  St  Rep. 
547;  Gilmer  v.  Bird,  15  Fla.  410,  421;  Ex 
parte  Macdonald.  76  Ala.  603. 

The  term  "due  process  of  law"  Is  often 
misapprehended  or  misapplied.  Indeed,  it 
seems  impossible  to  give  a  definition  which 
is  at  once  perspicuous  and  satisfactory. 
Hodge  V.  Muscatine  Oounty,  96  N.  W.  968, 
971,  121  Iowa,  482. 

There  are  many  definitions  of  "dne  pro- 
cess of  law,"  which,  wliile  differing  in  the 
language  used,  do  not  differ  in  their  scope 
and  meaning.  Jones  t.  Yore,  43  S.  W.  3S4, 
385,  142  Mo.  38. 

The  term  "law  of  the  land"  has  been 
often  construed,  and  somewhat  variously  de- 
fined. When  first  used  in  the  Magna  Charta 
of  the  Kings  of  England,  they  probably 
meant  the  established  law  of  the  kingdom, 
in  opposition  to  the  civil  or  Roman  law, 
which  was  about  being  introduced  into  the 
land,  to  the  exclusion  of  the  former  laws  of 
the  country.  Kalloch  v.  Superior  Court  of 
City  and  County  of  San  Francisco,  66  Cal. 
229,  238;  Janes  v.  Reynolds*  Adm'rs,  2  Tex. 
250,  251. 

It  is  probably  better  to  ascertain  the  in- 
tent and  application  of  the  phrase  "due  pro- 
cess of  law"  by  the  gradual  process  of  ju- 
dicial inclusion  and  exclusion,  as  the  cases 
presented  for  decision  shall  require,  and  the 
reasoning  on  which  such  decisions  may  be 
founded.  Davidson  v.  New  Orleans,  96  U. 
S.  97,  104,  24  L.  Ed.  616. 

Due  process  of  law  is  the  mode  of  pro- 
ceeding in  the  several  courts  prescribed  by 
the  lawmaking  power.  There  is  process  by 
the  common  law  and  process  by  the  statute 
law.  If  an  act,  or  any  portion  of  it  la  other- 
wise constitutional,  the  violators  of  such  act 
or  portion  may  be  deprived  of  their  property 
under  its  provisions,  and  it  will  be  by  due 
process  of  law.  People  ▼•  Quant  (N.  Y.)  12 
How.  Prac.  83,  89. 
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the  law  of  the  land,  was  not  Intended  to  limit 
the  legislative  power,  but  only  to  require  that 
the  proceedings  should  be  according  to  the 
law  for  the  time  being;  but  the  same  limita- 
tion on  the  Legislature  has  been  by  our  courts 
placed  on  the  ground  that  the  general  grant 
of  authority  to  make  reasonable  and  whole- 
some laws  confers  no  power  to  enact  a  law 
in  violation  of  the  fundamental  maxims  of 
Justice  and  equity,  and  the  interpretation  giv- 
en to  the  term  *Maw  of  the  land"  in  the  Con- 
stitutions of  other  states,  when  applied  as  a 
limitation  upon  legislative  authority,  amounts, 
in  substance,  to  the  same  thing,  for,  as  in- 
terpreted there,  the  term  "law  of  the  land** 
is  understood  to  embody,  In  legal  meaning, 
the  fundamental  rules  and  maxims  of  Justice 
which  prevailed  in  the  law  of  the  time  when 
the  Constitutions  were  adopted.  Either  way 
— whether  these  elementary  principles  of  Jus- 
tice and  equity  are  supposed  to  be  embraced 
in  the  term  law  of  the  land,  or  Implied  in 
the  general  nature  of  legislative  authority— 
they  equally  limit  the  legislative  power. 
Town  of  East  Kingston  v.  Towle,  48  N.  H. 
57,  61,  97  Am.  Dec.  575,  2  Am.  Rep.  174. 

As  restriction  on  all  branobes  of  sov- 
ernment. 

"Due  process  of  law,"  as  used  In  Bill  of 
Rights,  §  9,  declaring  that  no  man  shall  be 
deprived  of  his  property  without  due  process 
of  law,  is  synonymous  with  the  phrase  "ex- 
cept by  the  law  of  the  land."  This  section 
has  a  place  in  perhaps  all  American  Constitu- 
tions, being  imported  in  them  from  Magna 
Charta,  which  was  extracted  from  Kinpj  John 
Dy  the  barons  of  England.  The  definitions  of 
this  clause  are  perhaps  more  diverse  than 
those  of  any  other  in  the  Constitution.  In 
one  case  the  phrase  Is  held  to  mean  one 
thing.  In  another  case  another  meaning  is 
extracted.  But  when  a  court  is  resolved  on 
pronouncing  a  law  void,  it  serves  a  conven- 
ient purpose  to  refer  the  law  to  this  section. 
Used  originally  to  save  the  people,  through 
the  legislative  branch,  from  the  arbitrary  con- 
duct of  the  sovereign,  exercised  through  his 
Judges,  its  use  is  completely  reversed,  and 
we  find  that  the  people  are  to  be  saved  under 
it  from  the  unwarranted  acts  of  the  Legisia* 
ture,  through  the  Judges.  Hallenbeck  t« 
Hahn,  «  Neb.  377,  403. 

"Due  process  of  law^  and  the  "law  of 
the  land"  are  said  to  mean  the  same  thing* 
and  they  are  indifferently  used  in  the  Consti- 
tutions for  the  same  purpose.  They  are  said 
to  refer  to  a  pre-existing  rule  of  conduct,  and 
designed  to  exclude  arbitrary  power  from  ev- 
ery branch  of  the  government.  Atchison  ft 
N.  R.  Ca  V.  Baty,  6  Neb.  37,  42,  29  Am.  Rep. 
356. 

Due  process  of  law  is  not  confined  to  Ju- 
dicial proceedings,  but  extends  to  every  case 
which  may  deprive  a  citizen  of  life,  liberty,  or 
property*  whether  the  process  be  Judicial  or 


administrative  or  executive  in  its  nature. 
Stuart  V.  Palmer,  74  N.  Y.  183,  190,  30  Am. 
Rep.  289;  City  of  Buffalo  v.  Chadeayne,  7  N. 
Y.  Supp.  501,  503;  In  re  Fuller*s  Estate,  70  N. 
Y.  Supp.  1050,  1051,  84  Misc.  Rep.  76a 

"Due  process  of  law,"  in  its  constitn- 
tfonal  meaning,  includes  administrative  pro- 
cess of  the  customary  sort,  as  well  as  Judi- 
,  cial  process.    Musser  v.  Adair,  45  N.  B.  903, 
I  906,  55  Ohio  St  466;    Welmer  T.  Bunbury» 
I  30  Mich.  201,  214. 

I  "Due  process  of  law,"  or  the  "law  of 
I  the  land,"  which  means  the  same  thing,  is 
not  necessarily  Judicial  proceedings.  Private 
rights  and  the  enjoyment  of  property  may 
be  Interfered  with  by  the  legislative  or  ex- 
ecutive as  well  as  the  Judicial  departments 
of  government  State  v.  State  Board  of  Med- 
ical Examiners,  26  N.  W.  123,  124,  34  Minn. 
387;  Meffert  v.  State  Board  of  Medical  Reg- 
,  istration  and  Examination,  72  Pac.  247»  251, 
66  Kan.  710. 

"Due  process  of  law"  is  defined  as  the 
law  of  the  land,  designed  to  protect  and  pre- 
serve the  rights  of  the  citizen  against  arbi- 
trary legislation,  as  well  as  against  arbi- 
trary executive  or  Judicial  action.  State  v. 
Ashbrook,  55  S.  W.  627,  632,  154  Mo.  875,  48 
L.  B.  A.  265,  77  Am.  St  Rep.  765. 

As  problMtlns:  oononrrent  eaceroise  of 
administrative,  lesislatiTet  or  Jndi- 
eial  f  nnotions. 

"Due  process  of  law,"  in  Judicial  pro- 
ceedings, means  a  course  of  legal  proceed- 
ings according  to  those  rules  and  principles 
which  have  been  established  In  our  system 
of  Jurisprudence  for  the  conduct  and  en- 
forcement of  private  rights.  In  legislative 
proceedings  it  requires  a  conformity  to  the 
settled  maxims  of  a  free  government  and 
an  observance  of  constitutional  restraints 
and  requirements.  In  either  case  it  means 
I  that  there  shall  be  an  omission  to  exercise 
I  substantial  powers  appertaining  to  the  other 
departments.  Western  Union  Tel.  Co.  v. 
Myatt  (U.  S.)  98  Fed.  335.  354. 

As  oommon-law,  statutes,  and  oonstitn* 
tional  proTisions. 

The  term  "law  of  the  land,"  as  used  in 
the  Constitution,  means  the  common  law, 
which  is  unquestionably  the  sense  In  which 
it  is  understood  in  Magna  Charta;  but  it  also 
comprehends  all  acts  of  force  at  the  time 
{of  making  the  Constitution.  So  any  acts 
which  then  abridged  any  of  the  privileges  se- 
cured by  the  Constitution  may  be  considered 
as  constitutional  exceptions  to  the  privileges 
themselves.  Byrne's  Adm'rs  v.  Stewart's 
Adm'rs  (S.  C.)  3  Desaus.  466^  478. 

In  Mayo  v.  Wilson,  1  N.  H.  53,  the  court 
said  that  the  phrase  meant  due  process  of 
law  warranted  by  the  Constitution,  by  the 
common  law  adopted  by  the  Constitution^ 
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and  not  altered,  or  by  statutes  made  in  pur- 
suance of  the  Constitution.  Rowan  v.  State, 
30  Wis.  129,  146,  11  Am.  Rep.  550.  Chief 
Justice  O'Neall,  In  State  y.  Simons  (S.  C.) 
2  Speers,  761,  says  there  can  be  no  hesita- 
tion In  saying  that  the  term  means  the  com- 
mon law  and  the  statute  law  existing  in  the 
state  at  the  adoption  of  our  Constitution. 
Altogether  they  constitute  the  body  of  the 
law,  prescribing  the  course  of  justice  to 
which  a  freeman  is  to  be  considered  amen- 
able in  all  times  to  come.  Stehmeyer  v. 
Charleston  City  Council.  31  S.  E.  822,  330,  53 
S.  C.  259;  Mauldln  v.  Greenville  City  Coun- 
cil, 20  S.  E.  842,  846,  42  S.  C.  293,  27  L.  R. 
A.  284,  46  Am.  St.  Rep.  723. 

"Due  course  of  law,"  as  used  In  Const 
art  1,  §  2,  providing  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  with- 
out due  course  of  law,  which  has  the  same 
general  interpretation  as  the  terms  "law  of 
the  land"  and  **due  process  of  law,"  does  not 
mean  the  general  body  of  law,  common  and 
statute,  as  it  was  at  the  time  the  Constitu- 
tion took  effect.  For  that  would  seem  to 
deny  to  the  Legislature  the  power  to  alter, 
change,  or  amend  the  law.  It  refers  to  cer- 
tain fundamental  rights,  or  that  system  of 
jurisprudence,  of  which  ours  is  a  derivative, 
has  always  recognized.  If  any  of  these  are 
disregarded  in  the  proceedings  by  which 'a 
person  is  condemned  to  the  loss  of  life,  lib- 
erty, or  property,  then  the  deprivation  has 
not  been  by  due  course  of  law.  Brown  v. 
Levee  Com'rs,  50  Miss.  468,  478. 

As  proceeding  aooordins  to  oonxse   of 
oommoiL  law. 

The  meaning  of  the  phrase  "due  process 
of  law"  is  that  no  person  shall  be  deprived 
either  of  life  or  of  liberty  or  of  property  un- 
less the  matter  shall  be  adjudged  against 
him  upon  trial,  and  according  to  the  course 
of  the  common  law.  People  v.  Sponsler,  46 
N.  W.  459.  462,  1  Dak.  289;  Beebe  v.  United 
States,  11  N.  W.  505,  507,  2  Dak.  292;  Tay- 
lor v.  Porter  (N.  Y.)  4  Hill,  140,  145,  40  Am. 
Dec.  274;  per  Johnson,  J.,  Wynehamer  v. 
People,  13  N.  Y.  (3  Kern.)  378,  446;  People 
V.  Toynbee  (N.  Y.)  20  Barb.  168,  198;  Camp- 
bell V.  Campbell,  63  111.  462,  464;  Rlsser  v. 
Hoyt,  18  N.  W.  611.  621,  53  Mich.  185. 

The  phrase  "law  of  the  land"  was  taken, 
vrlth  some  modifications,  from  a  part  of  the 
twenty-ninth  chapter  of  Magna  Charta, 
which  provided  that  no  freeman  should  be 
taken  or  Imprisoned,  or  be  disseised  of  his 
freehold,  etc.,  but  by  the  lawful  judgment 
of  his  peers,  or  by  the  law  of  the  land.  Its 
meaning  seems  to  be  that  no  member  of  the 
state  shall  be  disfranchised  or  deprived  of 
any  of  his  rights  or  privileges  unless  the 
matter  shall  be  adjudged  against  him  on 
trial  had  according  to  the  course  of  the  com- 
mon law.  It  must  be  ascertained  judicially 
that  he  has  forfeited  his  privileges,  or  that 


some  one  else  has  a  superior  title  to  the 
property  he  possesses,  before  either  of  them 
may  be  taken  from  him.  It  cannot  be  done 
by  mere  legrislation.  Lavln  v.  Emigrant  In- 
dustrial Sav.  Bank  (U.  S.)  1  Fed.  641,  660. 
See,  also,  Phillips  v.  Lewis,  3  Tenn.  Cas. 
231,  235;  Er  parte  Grace,  12  Iowa,  208,  214, 
79  Am.  Dec.  529;  Campbell  v.  Ofempbell,  63 
111.  462;  Citizens'  Horse  Ry.  Co.  v.  aty  of 
Belleville.  47  111.  App.  388,  407;  Hoke  v. 
Henderson,  15  N.  C.  1,  16,  25  Am.  Dec.  677; 
State  V.  Cutshall,  15  S.  B.  2G1,  263,  110  N. 
C.  538,  16  L.  R.  A.  130. 

Due  process  of  law  requires  that  a  party 
shall  be  properly  brought  into  court,  and  that 
he  shall  have  an  opportunity,  when  there,  to 
prove  any  fact  which,  according  to  the  Con- 
stitution and  the  usages  of  common  law, 
would  be  a  protection  to  him  or  his  prop- 
erty. Goldle  V.  Goldle.  79  N.  Y.  Supp.  268, 
269,  77  App.  Dlv.  12;  People  v.  Essex  County 
Sup'rs,  70  N.  Y.  228,  234;  Larson  v.  Dickey, 
58  N.  W.  167.  171,  39  Neb.  463,  42  Am.  St 
Rep.  595;  Kalloch  v.  Superior  Court  of  City 
and  County  of  San  Francisco,  56  Cal.  229, 
239. 

What  is  due  process  of  law  is  usually  a 
traditional  or  historical  question,  and  it  Is 
held  that  a  proceeding  recognized  as  due  pro- 
i  cess  of  law  under  the  common  law  must  be 
i  considered  as  due  process  of  law  within  the 
;  meaning  of  the  Constitution.  C.  N.  Nelson 
■  Lumber  Co.  v.  McKlnnon,  63  N.  W.  630,  631, 
!  61  Minn.  219. 

i  "Due  process  of  law"  does  not  neces- 
;  sarily  mean  a  legal  proceeding  according  to 
I  the  course  of  the  common  law.  Kansas  City 
i  V.  Duncan,  37  S.  W.  513,  515,  135  Mo.  571; 
j  Happy  V.  Mosher,  48  N.  Y.  313,  317;  Gil- 
:  Christ  V.  Schmidllng,  12  Kan.  263,  272;  City 
;  of  Indianapolis  v.  Holt,  57  N.  B.  966,  970,  155 
{ Ind.  222;  Bartlett  v.  Wilson.  69  Vt  28,  8 
j  AU.  321.  331. 
I 

As  ezeroise  of  fcoTemmental  power  ao- 
oordins  to  settled  maziins. 

j         "Due  process  of  law"  Is  not  capable  of 

precise   definition.     That   of  Judge   Cooley 

appears  to  have  proved  the  most  acceptable 

to  the  courts  of  this  country,  viz.:    "  *Due 

process   of   law,'   in   each   particular   case, 

means  an  exertion  of  the  power  of  govern- 

'  ment  as  the  settled  maxims  of  the  law  per- 

I  mlt  and  sanction,  and  under  such  safeguards 

;  for  the  protection  of  Individual  rights   as 

I  these    maxims    prescribe    for   the   class   of 

i  cases  to  which  the  one  In  question  belongs." 

•  Chicago,  B.  &  Q.  R.  Co.  v.  State,  47  Neb. 

I  549,  66  N.  W.  624,  628,  41  L.  R.  A.  481,  53 

Am.  St  Rep.  557;    Cummings  v.  Hyatt,  74 

N.  W.  411,  414,  54  Neb.  35;    Baltimore  Belt 

R.  Co.   V.   Baltzell,   23  Atl.  74,  75   Md.  94; 

State  V.  State  Board  of  Medical  Examiners, 

26  N.  W.  123,  124,  34  Minn.  387;   Meff»t  v. 

State  Board  of  Medical  Registration  and  Bx- 
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amlnatlon,  72  Pac.  247»  251»  66  Kan.  TIO; 
Stuart  V.  Palmer,  74  N.  Y.  183,  191,  30  Am. 
Rep.  289;  Bertbolf  y.  O'Reilly,  74  N.  Y.  609, 
619,  80  Am.  Rep.  323;  In  re  Union  Bl.  R. 
Co.  of  Brooklyn,  20  N.  Y.  St  Rep.  498,  604; 
People  V.  Cipperly,  3  N.  Y.  Or.  R.  886,  899; 
Id.,  87  Hun,  319,  322;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Ellis  (Tex.)  18  S.  W.  723,  724,  17  L. 
R.  A.  286;  Beyman  y.  Black,  47  Tex.  668, 
571;  In  re  Lowrle,  9  Pac.  489,  498,  8  Colo. 
499,  64  Am.  Rep.  668;  Denyer  &  R.  G.  Ry. 
Co.  V.  Outcalt,  31  Pac.  177,  179,  2  Colo.  App. 
396;  Ex  parte  Ab  Fook,  49  Cal.  402,  404; 
Lent  V.  Tlllson,  14  Pac.  71,  78,  72  Cal.  404; 
Bartlett  y.  Wilson,  8  Atl.  321,  331,  69  Vt 
23;  State  y.  Julow,  31  S.  W.  781,  782,  129 
Mo.  163.  29  L.  R.  A.  257,  60  Am.  St  Rep. 
443;  Youst  y.  WilUs,  49  Pac.  1014^  1016»  6 
Okl.  413. 

As  s^neral  vnblio  laws. 

Webster  gaye  a  definition  of  the  mean- 
ing of  the  words  "law  of  the  land"  and  "due 
process  of  law"  in  bis  argument  in  Dart- 
mouth College  y.  Woodward,  17  U.  S.  (4 
Wheat)  518,  4  L.  Ed.  629,  which  has  re- 
ceiyed  the  sanction  of  the  courts.  He  said: 
*'By  the  'law  of  the  land'  is  clearly  intended 
the  general  law,  which  hears  before  it  con- 
demns, which  proceeds  upon  inquiry,  and 
renders  judgment  only  after  trial.  It  means 
that  eyery  citizen  shall  hold  his  life,  liberty, 
and  property  under  the  protection  of  the 
general  rules  which  goyem  society."  Brooks 
V.  Tayntor,  40  N.  Y.  Supp.  445,  449,  17  Misc. 
Rep.  634;  In  re  Fuller's  Estate,  70  N.  Y. 
Supp.  1050,  1051,  34  Misc.  Rep.  760;  Stuart 
y.  Palmer,  74  N.  Y.  183,  191,  30  Am.  Rep.  289; 
Quimby  y.  Hazen,  64  Vt  132,  139,  140;  State 
V.  Statem,  46  Tenn.  (6  Cold.)  233,  234;  Knox 
V.  State,  68  Tenn.  (9  Baxt.)  202,  207;  Risser 
V.  Hoyt,  18  N.  W.  611,  620,  63  Mich.  185; 
State  V.  Walruff  (U.  S.)  26  Fed.  178,  191; 
State  of  Kansas  y.  Bradley  (U.  S.)  26  Fed. 
289,  291;  In  re  Cook  (U.  S.)  49  Fed.  833,  839; 
Meyers  y.  Shields  (U.  S.)  61  Fed.  713,  717; 
Hooyer  y.  McChesney  (U.  S.)  81  Fed.  472, 
481;  In  re  Rosser  (U.  S.)  101  Fed.  562,  667, 
41  C.  C.  A.  497;  Ex  parte  Wall,  2  Sup.  Ct 
569,  670,  107  U.  S.  265,  27  L.  Ed.  552;  Bar- 
ber Asphalt  Pay.  Co.  y.  Ridge,  68  S.  W. 
1043,  1045,  169  Mo.  376;  Jones  y.  Yore,  43 
S.  W.  384,  385,  142  Mo.  38;  State  y.  Julow, 
31  S.  W.  781,  782,  129  Mo.  163,  29  L.  R.  A. 
257,  60  Am.  St  Rep.  443;  Mathews  y.  St 
Louis  &  S.  F.  Ry.  Co.,  24  S.  W.  691,  698,  121 
Mo.  298,  26  L.  R.  A.  161;  Gilmer  y.  Bird, 
16  Fla.  410,  421;  Salt  Lake  City  Water  & 
Electrical  Power  Co.  y.  City  of  Salt  Lake 
City,  67  Pac.  791,  794,  24  Utah,  282;  In  re 
Hlgbee,  6  Pac.  693,  696,  4  Utah,  19;  In  re 
Lowrle,  9  Pac.  489,  498,  8  Colo.  499,  64  Am. 
Rep.  658;  In  re  Roberts,  46  Pac.  942,  943, 
4  Kan.  App.  292;  Pryor  y.  Downey,  50  Cal. 
888,  400,  19  Am.  Rep.  656;  Rowan  y.  State, 
80  Wis.  129,  146,  11  Am.  Rep.  559;  Bard- 
well  y.  Collins,  46  N.  W.  316,  317,  44  Minn. 


97,  9  L.  R.  A.  162,  20  Am.  St  Rep.  647;  Grit- 
fin  T.  Mixon,  38  Miss.  424^  468;  Johnson  y. 
Holland.  43  S.  W.  71,  72,  17  Tex.  Ciy.  Appi 
210;  Grigsby  y.  Peak,  67  Tex.  142,  148;  Mu- 
tual Life  Ins.  Co.  of  New  York  y.  Blodgett, 
27  S.  W.  286,  288,  8  Tex.  Cly.  App.  46;  In 
re  Ross,  38  La.  Ann.  623,  624;  Ferry  y. 
Campbell,  81  N.  W.  604,  606,  110  Iowa,  290, 
60  L.  R.  A.  92;  Pittsburgh,  C,  C.  &  St  L. 
Ry.  Co.  y.  Backus,  33  N.  E.  432,  438,  133  Ind. 
626.  It  means  that  one  shall  hold  his  life, 
liberty  and  property  under  the  general  rules 
which  gov^sm  society.  Cleyeland,  C,  C.  & 
St  L.  Ry.  Co.  y.  Backus,  133  Ind.  613,  631, 
33  N.  El  421,  18  L.  R.  A.  729.  It  is  not 
enough  that  the  law  may  be  general  in  its 
application.  Knox  t.  State,  68  Tenn.  (9 
Baxt)  202,  207. 

The  "law  of  the  land,**  in  the  sense  of 
the  Constitution,  means  any  law  which  em- 
braces all  persons  who  are  or  may  come  into 
like  situation  and  circumstances.  Dayis  y. 
State,  71  Tenn.  (3  Lea)  876,  379;  Town  of  Al- 
exandria  y.  Dearmon,  84  Tenn.  (2  Sneed)  104, 
122;  State  y.  Bauscher,  69  Tenn.  (1  Lea)  96, 
97. 

The  phrase  "law  of  the  land"  in  the 
state  Constitution  imports  a  general  public 
law,  equally  binding  upon  eyery  member  of 
the  community.  Pope  y.  Phifer,  60  Tenn.  (3 
Heisk.)  682,  701;  State  t.  Burnett,  63  Tenn. 
(6  Heisk.)  186,  189;  Wally's  Heirs  y.  Ken- 
nedy, 10  Tenn.  (2  Yerg.)  664,  656,  24  Am. 
Dec.  611;  Jones'  Heirs  y.  Perry,  18  Tenn. 
(10  Yerg.)  69,  71,  30  Am.  Dec.  430;  State 
Bank  y.  Cooper,  10  Tenn.  (2  Yerg.)  699,  606, 
24  Am.  Dec.  617;  Viemeister  y.  White,  84  N. 
Y.  Supp.  712,  716,  88  App.  Diy.  44;  Durkee 
y.  City  of  Janesyille,  28  Wis.  464,  470,  9  Am. 
Rep.  600.  And  which  embraces  all  persons 
who  are  or  may  come  into  like  situation  and 
circumstances.  Dibrell  y.  Morris'  Heirs,  16 
S.  W.  87,  92,  89  Tenn.  (6  Pickle)  497,  12  L. 
R.  A,  70;  Henley  y.  State,  41  S.  W.  362,  359, 
98  Tenn.  665,  39  L.  R.  A.  126;  Budd  y.  State, 
22  Tenn.  (3  Humph.)  483,  490,  39  Am.  Dec. 
189;  Maney  y.  State,  74  Tenn.  (6  Lea)  218, 
221;  Hatcher  y.  State,  80  Tenn.  (12  Lea)  368, 
371;  Sutton  y.  State,  96  Tenn.  (12  Pickle) 
696,  703,  36  S.  W.  697,  83  L.  R.  A.  689;  Hen- 
ley y.  State,  98  Tenn.  666,  698,  41  S.  W.  352, 
364,  1104,  39  L.  R  A.  126;  Breyer  y.  State, 
50  S.  W.  769,  770,  102  Tenn.  103;  Kalloch  y. 
Superior  Court  of  City  and  CJounty  of  San 
Francisco,  66  Cal.  229,  23a  And  not  partial 
or  private  laws  affecting  the  rights  of  priyate 
indiyiduals  or  classes  of  indiyiduals.  Janes 
y.  Reynolds'  Adm'rs,  2  Tex.  260,  261.  See, 
also,  Millett  y.  People,  7  N.  B.  631,  633,  117 
111.  294,  67  Am.  Rep.  869;  Eden  y.  People,  43 
N.  E.  1108,  1109,  161  111.  296,  32  L.  R.  A.  659, 
62  Am.  St  Rep.  366;  Frorer  y.  People,  81  N. 
B.  396,  398,  141  111.  171,  16  L.  R.  A.  492; 
Braceyille  Coal  Co.  y.  People,  35  N.  B.  62, 
63,  147  111.  66,  22  L.  R.  A.  340,  37  Am.  St 
Rep.  206;  Bailey  y.  People,  60  N.  B.  98,  99, 
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190  111.  28,  54  Lw  R.  A«  838,  83  Am.  bt.  Rep. 
116;  Harding  r.  People,  43  N.  B.  624,  625, 
leO  111.  459,  82  L.  B.  A.  445,  52  Am.  St  Rep. 
344;  Bames  t.  Savage,  77  Me.  212,  221,  52 
Am.  Rep.  751;  Kalloch  t.  Siq>erlor  Court  of 
City  and  Comity  of  San  Francisco,  56  Cal. 
229.  238;  Talcott  v.  Pine  Grove  (U.  S.)  23 
Fed.  Cas.  652,  668;  Attorney  General  v. 
Jochlm,  58  N.  W.  611,  614,  99  Mlcb.  358,  23 
L.  R.  A.  699,  41  Am.  St  Rep.  606;  Sears  v. 
Cottrell,  5  Mich.  251,  254.  When  applied  to 
special  or  class  legislation  It  means.  In  addi- 
tion, that  '*the  classification  must  be  natural 
and  reasonable,  not  arbitrary  and  capridous.** 
Sutton  V.  State,  96  Tenn.  (12  Pickle)  696,  710, 
36  S.  W.  697,  33  L.  R.  A.  589;  KnozvUle  &  O. 
R.  Co.  V.  Harris,  99  Tenn.  684,  705,  43  S.  W. 
115,  53  L.  R.  A.  921;  Harbison  v.  KnozvUle 
Iron  Co.,  53  S.  W.  955,  957,  103  Tenn.  421,  56 
L.  R.  A.  316,  76  Am.  St  Rep.  682;  State  v. 
Hogan,  58  N.  B.  572,  573,  63  Ohio  St  202, 
52  L.  R.  A.  863,  81  Am.  St  Bep.  e2a  An 
enactment  which  deprives  one  class  of  per- 
sons of  the  right  to  acquire  and  enjoy  prop- 
erty, or  to  contract  with  relation  thereto.  In 
the  same  manner  as  others  under  like  condi- 
tions and  circumstances  are  permitted  to  ac- 
quire and  enjoy  property,  or  contract  with 
relation  to  It,  Is  not  comprehended  within  the 
true  meaning  of  the  words  "due  process  of 
law."  Bailey  v.  People.  60  N.  B.  98,  99.  190 
lU.  28,  54  L.  R.  A.  838,  83  Am.  St  Rep.  116. 

Whether  a  statute  is  the  "law  of  the 
land,"  within  the  meaning  of  that  term  as 
used  In  the  Bill  of  Rights,  depends  upon  two 
propositions:  (1)  That  the  Legislature  had 
the  power  to  pass  it;  (2)  that  it  Is  a  general 
and  public  law,  equally  binding  upon  every 
member  of  the  community.  Sheppard  r. 
Johnson,  21  Tenn.  (2  Humph.)  285. 

The  word  "law,"  as  used  in  the  constlto- 
tional  provisions  relating  to  due  process  of 
law,  is  something  more  than  mere  will  ex- 
erted as  an  act  or  power.  It  must  not  be 
under  a  special  rule  for  a  particular  person  or 
A  particular  case.  Hurtado  v.  People  of  Cali- 
fornia, 4  Sup.  Gt  111,  121,  110  U.  S.  516,  28 
L.  Bd.  232. 

Due  process  of  law  Is  secured  if  the  laws 
operate  on  all  alike.  Duncan  v.  State  of 
Missouri,  152  U.  S.  377.  382,  14  Sup.  Ct  570, 
571,  38  L.  Bd.  485;  Florida  Cent  &  P.  R. 
Co.  V.  Reynolds,  22  Sup.  Ct  176,  179,  183  U. 
S.  471,  46  L.  Ed.  283;  Connolly  v.  United  Sew- 
er Pipe  Co.,  22  Sup.  Ct  431,  439,  184  U.  8. 
540,  46  L.  Bd.  679;  Caldwell  v.  Texas,  11 
Sup.  Ct  224,  226,  137  U.  S.  692,  34  L.  Bd.  816; 
Philbrook  v.  Newman  (U.  S.)  85  Fed.  139, 
142;  Gantlni  v.  Tillman  (IT.  S.)  64  Fed.  969, 
975;  Sears  t.  Cottrell,  6  Mich.  251,  252,  254. 

"Due  process  of  law"  has  never  been 
held  to  mean  more  than  the  process  which  is 
duo  alike  to  all  persons  in  the  administration 
of  the  law  to  which  they  are  subject.  The 
requirements  of  due  process  of  law  forbid  the 


arbitrary  punishment  of  any  man  on  account 
of  race,  color,  religious  or  political  opinions, 
or  on  suspicion,  or  without  trial  in  the  due 
course  prescribed  by  law  for  all  persons  ac- 
cused. In  re  McKee,  57  Pac.  23,  25, 19  Utah, 
231. 

The  phrases  "due  process  of  law"  and 
"law  of  the  land,''  as  used  in  Magna  Charta 
did  not  mean  merciful  or  Just  laws,  but  did 
mean  equal  and  general  laws,  fixed  and  cer- 
tain. Bames  v.  Savage,  77  Me.  212,  221,  52 
Am.  Rep.  751  (citing  Broom's  Com.  Law,  228). 

Due  process  of  law  is  denied  when  any 
particular  person  of  a  class  or  of  the  com- 
munity is  singled  out  for  the  imposition  of 
restraints  or  burdens  not  imposed  upon  or 
to  be  borne  by  all  of  the  class  or  the  com- 
munity at  large,  unless  the  imposition  or  re- 
straint be  based  upon  existing  conditions  that 
differentiate  the  particular  individuals  of  the 
class  to  be  affected  from  the  body  of  the  com- 
munity. State  V.  Ashbrook,  55  S.  W.  627, 
632,  154  Mo.  875,  48  L.  R.  A.  265,  77  Am.  St 
Rep.  765.  See,  also,  State  v.  Loomis,  22  S. 
W.  850,  851,  115  Mo.  307,  21  L.  R.  A,  789. 

In  holding  that  special  burdens  are  often 
necessary  for  the  general  benefit,  for  supply- 
ing water,  preventing  fires,  lighting  districts, 
cleaning  streets,  opening  parks,  and  many 
other  projects,  and  are  not  without  due  pro- 
cess of  law,  "due  process  of  law."  was  held 
to  mean  affecting  all  alike  who  were  of  the 
same  class  or  similarly  situated.  Ouiy  t, 
Goodwin  (Aris.)  26  Pac.  876,  381. 


As  form  or  oourse  of  prooeedinK  k 

to  oominiin  law  or  created  ay  stat- 
ute. 

The  phrase  "due  process  of  law"  has  re- 
ceived very  broad  and  liberal  interpretations. 
Fundamental  principles  of  Judicial  proce- 
dure, whether  in  civil  or  criminal  cases,  as 
they  existed  and  were  recognized  in  the 
courts  of  England  and  the  American  colonies 
prior  to  the  adoption  of  the  federal  and  state 
Constitutions,  are  intended  to  be  preserved 
by  this  guaranty  of  due  process  of  law,  and, 
while  the  forms  may  be  changed,  essential 
guaranties  cannot  be  taken  away,  even  by 
attempted  legislative  enactments.  State  v. 
Height  91  N.  W.  935,  936,  117  Iowa,  650,  69 
L.  R.  A.  437,  94  Am.  St  Rep.  323. 

"Due  process  of  law"  means  such  general 
legal  forms  and  course  of  proceedings  as 
were  either  known  to  the  common  law,  or 
as  were  generally  recognized  in  this  country 
at  the  time  of  the  adoption  of  the  Gonstitu- 
tioa  Gibson  v.  Mason,  5  Nev.  283,  301. 
This  language  must  be  taken  with  the  im- 
portant limitation  that  the  forms  and  sol- 
emnities required  must  be  such  as  were  es- 
sentially in  existence  at  the  time  of  forming 
the  Constitution  as  a  part  of  the  ordinary 
means  of  administering  Justice.  Rlsser  v. 
Hoyt  18  N.  W.  611,  621,  68  Mich.  186. 
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Due  process  of  law  Is  the  manner  of 
proceeding  which  has  always  been  recog- 
nized as  constitutional  in  England  and  in  this 
country  in  the  particular  class  of  cases  to 
which  the  one  in  question  belongs,  the  per- 
son subjected  to  it  being  afforded  every  rea- 
sonable opportunity  to  defend  himself  of 
which  the  nature  of  the  case  will  admit. 
Light  V.  Canadian  County  Bank,  37  Pac. 
1075,  1077,  2  Okl.  543. 

Due  process  of  law  is  the  mode  of  pro- 
ceeding In  the  civil  courts  prescribed  by  the 
lawmaking  power,  which  is  process  by  the 
common  law  and  process  by  the  statute  law. 
People  V.  Quant  (N.  Y.)  12  How.  Prac.  83,  89. 

A  perfectly  satisfactory  definition  of  "due 
process"  may  perhaps  not  be  easily  stated. 
Any  legal  proceoding  enforced  by  public 
authority,  whether  sanctioned  by  age  and 
custom,  or  newly  devised  In  the  discretion  of 
the  legislative  power  in  furtherance  of  the 
general  public  good,  which  regards  and  pre- 
serves the  principles  of  liberty  and  Justice, 
must  be  held  to  be  due  process  of  law.  The 
state  is  not  tied  down  by  any  provision  of 
the  federal  Constitution  to  the  practice  and 
procedure  which  existed  at  the  common  law. 
Brown  v.  New  Jersey,  20  Sup.  Ct  77,  78, 
175  U.  S.  172.  44  L.  Ed.   119. 

It  is  evident  that  the  term  "due  process 
of  law,"  within  the  meaning  of  the  Constitu- 
tion of  the  United  States,  has  a  broader 
meaning  than  the  process  prescribed  by  act  of 
the  Legislature.  Such  a  construction  would 
render  the  constitutional  guaranty  mere  non- 
sense, for  it  would  then  mean  that  no  state 
should  deprive  a  person  of  life,  liberty,  or 
property  unless  the  state  should  choose  to 
do  so.  The  words,  however,  do  not  forbid 
a  state  to  interfere  with  the  rules  and  forms 
known  to  common  law  in  Judicial  proceed- 
ings, not  affecting  the  ultimate  rights  of  the 
party,  but  are  intended  to  guaranty  the 
real  and  substantial  right  to  life,  liberty, 
and  property,  as  the  ultimate  result,  and 
probably  to  prohibit  any  arbitrary  and  op- 
pressive proceeding  by  which  the  individual 
is  deprived  of  either.  In  re  Ziebold  (U.  S.) 
23  Fed.  791,  794. 

To  the  Legislature  belongs  the  exclusive 
authority  and  power  to  prescribe  the  mode, 
means,  and  conditions  on  which  proceedings 
affecting  parties  and  property  are  to  be  com- 
menced and  carried  on  within  its  territory. 
Kansas  City  v.  Duncan,  37  S.  W.  613,  515, 
135  Mo.  571. 

The  Legislature  may^  regulate  the  mode 
jf  pleading  and  conducting  a  trial,  but,  un- 
der pretense  of  doing  so,  It  cannot  deprive 
parties  of  substantial  rights.  Wright  T. 
Cradlebaugh,  3  Nev.  341,  349. 

"Due  process  of  law**  means  process  ac- 
cording to  the  law  of  the  land,  which  process 
In  the  states  is  regulated  by  the  law  of  the 


states.    Cox  v.  Gilmer  (U.  S.)  88  Fed.  343, 
348,  349. 

A  law  which  Is  enacted  by  the  Legisla- 
ture in  the  exercise  of  Its  constitutional  pow- 
ersy  and  which  affords  a  hearing  before  it 
condemns,  and  renders  Judgment  after  trial, 
Is  not  in  violation  of  the  constitutional  pro- 
vision that  no  citizen  shall  be  deprived  of 
life,  liberty,  or  property  except  by  due  course 
of  the  law  of  the  land.  Union  Cent  Life 
Ins.  Co.  V.  Chowning,  26  S.  W.  982,  9^  86 
Tex.  654,  24  L.  R.  A.  504;  Id.,  28  S.  W. 
117,  120,  8  Tex.  Civ.  App.  455. 

As  oonrse  of  legal  proceedings  aooord* 
ing:  to  establifllied  mles  and  princi- 
ples. 

"Due  process  of  law"  means  a  course 
of  legal  proceedings  according  to  the  rules 
and  principles  which  have  been  established 
in  our  system  of  Jurisprudence  for  the  protec- 
tion and  enforcement  of  private  rights.  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  733,  24  L.  Ed.  565; 
Kennard  v.  Louisiana,  92  U.  S.  480,  481, 
23  L.  Ed.  478;  Hurtado  v.  California,  110  U. 
S.  516,  536,  4  Sup.  Ct.  Ill,  292,  28  L.  Ed.  232; 
Scott  V.  McNeal,  154  U.  S.  34,  14  Sup.  Ct 
1108,  1109,  38  L.  Ed.  896;  Rees  v.  City  of 
Watertown,  86  U.  S.  (19  Wall.)  107.  122,  22 
L.  Ed.  72;  In  re  Ah  Lee  (U.  S.)  5  Fed.  899, 
906;  Burton  v.  Platter  (U.  S.)  53  Fed.  901, 
904,  4  C.  C.  A.  95;  Ex  parte  Murray  (U.  S.) 
35  Fed.  496,  497;  Ex  parte  Strieker  (U.  S.) 
109  Fed.  145,  150;  Dewey  v.  City  of  Des 
Moines,  70  N.  W.  605,  609,  101  Iowa,  416; 
Church  V.  Town  of  South  Kingston,  48  Atl. 
8,  4,  22  R.  L  381,  53  L.  R.  A.  739;  Reynolds 
V.  Randall,  12  R.  I.  525,  526;  Burke  v.  Me- 
chanics* Sav.  Bank,  12  R.  1.  513,  516;  Carr 
V.  Brown,  20  R.  I.  215,  218,  38  AtL  9,  10, 
38  L.  R.  A.  294,  295,  78  Am.  St.  Rep.  8o5; 
Gunn  V.  Union  R.  Co.,  49  Atl.  999,  1004, 
23  R.  I.  289;  In  re  Killan*s  Estate,  65  N.  B. 
561,  564.  172  N.  Y.  547.  63  L.  R.  A.  95; 
Westervelt  v.  Gregg,  12  N.  Y.  (2  Kern.) 
202,  209,  62  Am.  Dec.  160;  People  v.  Len- 
bischer,  54  N.  Y.  Supp.  869,  875,  84  App. 
Div.  577;  Rockwell  v.  Nearing,  35  N.  Y.  302, 
306;  Campbell  v.  Evans,  45  N.  Y.  356,  359; 
Stuart  V.  Palmer,  74  N.  Y.  183,  191,  30  Am. 
Rep.  289;  Wynehauser  v.  People  (N.  Y.)  2 
Parker,  Cr.  R.  421;  Kemper-Thomas  Paper 
Co.  V.  Shyer,  67  S.  W.  856,  859,  108  Tenn. 
444,  58  L.  R.  A.  173;  McGavock  v.  City  of 
Omaha,  58  N.  W.  543,  546,  40  Neb.  64; 
South  Platte  Land  Co.  v.  Buffalo  County 
Com'rs,  7  Neb.  253,  258;  Caldwell  v.  Armour 
(Del.)  43  Atl.  617,  619,  1  PennewlU,  545; 
Loeber  v.  Schroeder,  25  Atl.  340,  341,  76 
Md.  347;  District  of  Columbia  v.  Humphries^ 
12  App.  D.  C.  122,  128;  City  of  LouisvUle  v. 
Cochran,  82  Ky.  15,  22;  Jelly  v.  Dils,  27  W. 
Va.  267,  274;  Peerce  v.  Kitzmiller,  19  W.  Va. 
564,  565;  White  v.  Crump,  19  W.  Va.  583, 
595;  Foule  v.  Mann,  3  N.  W.  814,  815,  53 
Iowa,  42;  State  v.  Height,  91  N.  W.  935, 
936,  117  Iowa,  650,  59  L.  R.  A.  437,  94  Am. 
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St  Rep.  323;  Bz  parte  Macdonald,  76  Ala. 
603,  606;  Mead  v.  Larkin,  66  Ala.  87,  88; 
Zeigler  t.  South  &  N.  A.  R.  Co.,  58  Ala. 
594,  599;  Caldwell  y.  Village  of  Carthage, 
31  N.  E.  602,  605,  49  Ohio  St  334;  Foule 
▼.  Mann,  3  N.  W.  814,  815,  53  Iowa,  42; 
Board  of  Education  ▼.  Bakewell,  10  N.  E. 
378,  382,  122  111.  339;  Reynolds  v.  Baker,  46 
Tenn.  (6  Cold.)  221,  228;  State  v.  Staten, 
46  Tenn.  (6  Cold.)  233,  234;  State  ▼.  Whisner, 
10  Pac.  852,  857,  35  Kan.  271;  Gulf,  C.  & 
a  F.  Ry.  Co.  V.  E1U8  (Tex,)  18  B.  W.  723, 
724,  17  L.  R.  A.  286. 

Due  process  of  law  cannot  mean  less 
than  a  prosecution  or  suit  instituted  and  con- 
ducted according  to  the  prescribed  forms  and 
solemnities  for  ascertaining  guilt  or  deter- 
mining the  title  to  property.  Taylor  v.  Por- 
ter (N.  Y.)  4  Hill,  140,  146,  40  Am.  Dec.  274; 
Embury  v.  Conner,  3  N.  Y.  (3  Comst)  511,  517, 
63  Am.  Dec.  325;  Burch  v.  Newbury,  10  N.  Y. 
(6  Seld.)  374,  385;  People  ▼.  aty  of  Brook- 
lyn (N.  Y.)  9  Barb.  636,  552;  Williams  v.  Vil- 
lage of  Port  Chester,  76  N.  Y.  Supp.  631,  635, 
72  App.  Div.  505;  People  v.  Toynbee  (N.  Y.) 
20  Barb.  168,  198;  Carr  v.  Brown,  38  Atl.  9, 
10,  20  R.  I.  215,  38  L  R.  A.  294,  78  Am.  St 
Rep.  855;  Lavin  v.  Emigrant  Industrial  Say. 
Bank  (U.  8.)  1  Fed.  641,  653;  Risser  ▼.  Hoyt, 
18  N.  W.  611,  621,  53  Mich.  185. 

By  "due  process  of  law**  Is  meant  that 
which  follows  the  general  rule  established  in 
our  system  of  Jurisprudence  for  the  security 
of  private  rights,  is  appropriate  to  the  case, 
and  Just  to  the  parties  to  be  affected.  It 
must  be  pursued  in  the  ordinary  mode  pre- 
scribed by  the  law.  It  must  be  adapted  to 
the  end  to  be  attained,  and,  wherever  it  is 
necessary  for  the  protection  of  the  parties,  it 
must  give  them  an  opportunity  to  be  heard 
respecting  the  Justice  of  the  Judgment  sought 
Hagar  v.  Reclamation  Dist  No.  108,  4  Sup. 
Ct  663,  667,  111  U.  S.  701,  28  L.  Ed.  569; 
Marchant  v.  Pennsylvania  R.  Co.,  14  Sup.  Ct 
894,  896,  153  U.  S.  380,  38  L.  Ed.  761;  Alex- 
ander V.  Gordon  (U.  S.)  101  Fed.  91, 96,  41  C. 
C.  A.  228;  Burton  v.  Platter  (U.  S.)  63  Fed. 
901,  904.  4  C.  C.  A.  95;  San  Mateo  County  v. 
Southern  Pac.  R.  Co.  (U.  S.)  13  Fed.  722.  752; 
State  V.  Hogan,  58  N.  E.  572,  573,  63  Ohio 
St  202,  52  L.  R.  A.  863,  81  Am.  St  Rep.  62& 

The  legislation  is  not  open  to  the  charge 
of  depriving  one  of  his  rights  without  due 
process  of  law  if  It  be  general  in  its  opera- 
tion upon  the  subjects  to  which  it  relates, 
and  Is  enforceable  in  the  usual  modes  estab- 
lished in  the  administration  of  government 
with  respect  to  kindred  matters;  that  Is,  by 
process  or  proceedings  adapted  to  the  case. 
Dent  V.  West  Vlrprinla,  9  Sup.  Ct  231,  129  U. 
8.  114,  82  L.  Ed.  623  (cited  in  Bittenhaus  v. 
Johnston,  66  N.  W.  805,  807,  92  Wis.  588.  32 
L.  R.  A.  380).  See,  also,  Davis  v.  St  Louis 
County  Com'rs,  67  N.  W.  997,  998,  65  Minn. 
810,  83  L.  R.  A.  432,  60  Am.  St  Rep.  475. 


It  la  the  right  of  every  person,  before  he 
can  be  deprived  of  his  property,  to  have  a 
trial  according  to  law;  to  have  the  same 
character  of  trial  given  by  the  same  estab- 
lished rules  of  evidence  and  procedure  as  are 
applied  In  other  cases  under  similar  condi- 
tions. San  Jose  Ranch  Co.  v.  San  Jose  Land 
&  Water  Co.,  58  Pac.  824,  825,  126  Cal.  322. 

Due  process  of  law  consists  in  the  ob- 
servance of  those  safeguards  which  time  and 
experience  have  shown  are  necessary  to  pro- 
tect the  citizen  in  the  enjoyment  of  life,  lib- 
erty, and  property.  A  method  of  procedure 
based  upon  long-established  usage  is  ordinari- 
ly due  process  of  law.  People  v.  Adiron- 
dack Ry.  Co.,  54  N.  E.  689,  693,  160  N.  Y.  226. 

Due  process  of  law  does  not  require  a 
plenary  suit  and  trial  by  Jury  in  all  cases 
where  personal  or  property  rights  are  involv- 
ed. It  is  in  all  cases  that  kind  of  procedure 
which  is  suitable  and  proper  to  the  nature  of 
the  case,  and  sanctioned  by  the  established 
customs  and  usages  of  the  courts.  Thus  the 
removal  of  an  officer  for  cause  after  investi- 
gation by  the  government  by  lawful  adminis- 
trative process  is  due  process  of  law.  Attor- 
ney General  v.  Jochim,  58  N.  W.  611,  614,  99 
Mich.  358,  23  L  R.  A.  699,  41  Am.  St  Rep. 
60a 

Due  process  of  law  ordinarily  implies 
and  includes  a  complaint  a  defendant  a 
judge,  regular  allegations,  opportunity  to  an- 
swer, and  a  trial  according  to  some  settled 
course  of  Judicial  proceeding.  Huber  v. 
Reily,  68  Pa.  (3  P.  F.  Smith)  112,  117;  Kal- 
loch  V.  Superior  Court  of  City  and  County  of 
San  Francisco,  56  Cal.  229,  239. 

As  obMrranoe  of  n&attev  of  f  oma* 

The  term  "due  process  of  law"  relates 
primarily  to  the  remedy  or  means  of  redress 
where  property  rights  are  invaded,  rather 
than  to  matters  of  substantive  law.  Board 
of  Directors  of  Alfalfa  Irr.  Dist  ▼.  Collins, 
64  N.  W.  1086,  1090,  46  Neb.  411. 

"Due  course  of  law"  means  an  observ- 
ance of  the  form  prescribed  by  law  for  a  par- 
ticular proceeding.  Simms  v.  Slacum,  7  U.  S. 
(3  Cranch)  300,  306,  2  L.  Ed.  446;  In  re 
Hatch,  43  N.  Y.  Super.  Ct.  (11  Jones  &  S.)  89. 
91. 

It  is  undoubtedly  the  correct  doctrine 
that  when  a  person  is  on  trial  for  his  life  or 
his  liberty,  and  is  denied  any  of  his  constitu- 
tional rights,  he  has  been  tried  without  due 
process  of  law;  but  "due  process  of  law,"  in 
its  legal  sense,  does  not  mean  mere  form. 
State  V.  Hammer,  89  N.  W.  1083,  1085,  116 
Iowa,  284. 

As  law  in  regrolar  oonrse  of  admlniitra- 
tion. 

Chancellor  Kent  says:  "The  Maw  of  the 
land,*  as  used  originally  in  Magna  Charta,  is 
understood  to  mean  due  process  of  law — that 
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Is,  by  indictment  or  presentment  of  good  and 
lawful  men;  and  this,  sajs  Lord  Ck>ke,  is  the 
true  sense  and  exposition  of  those  words. 
The  better  and  larger  definition  of  *due  pro- 
cess of  law'  is  that  it  means  law  in  its  regu- 
lar course  of  administration  through  courts 
of  Justice.'*  Wynehamer  v.  People,  13  N.  Y. 
(3  Kern.)  378,  395  (quoting  2  Kent,  Comm.  13); 
People  V.  Tonybee  (N.  Y.)  12  How.  Prac.  238, 
253;  Happy  ▼.  Mosher,  48  N.  Y.  313,  317; 
People  V.  Leubischer,  54  N.  Y.  Supp.  869,  870, 
34  Appi  Div.  577;  People  v.  Sickles,  51  N.  B. 
288,  290,  156  N.  Y.  541;  Happy  y.  Mosher,  48 
N.  Y.  313;  In  re  McDonald,  2  N.  Y.  Or.  R. 
82,  94;  Walker  v.  Sauvinet,  92  U.  8.  90,  93, 23 
L.  Ed.  678;  Leeper  y.  Texas,  139  U.  S.  462, 
468,  11  Sup.  Ct  577,  579,  35  L.  Ed.  225;  Galdr 
well  y.  Texas,  137  U.  S.  692,  697,*  11  Sup.  Gt 
224,  34  L.  Ed.  816;  Smith  y.  Biyens  (U.  S.) 
56  Fed.  352,  356;  Cantlni  y.  Tillman  (U.  S.) 
54  Fed.  969,  975;  Ex  parte  Ulrich  (U.  S.)  42 
Fed.  587,  589;  In  re  Ah  Lee  (U.  S.)  5  Fed.  899, 
905;  Baker  y.  Kelley,  11  Minn.  480,  498  (Gil. 
358,  375);  Beaupre  y.  Hoerr,  13  Minn.  366, 368 
(GIL  339,  341);  State  v.  Becht,  23  Minn.  411, 
418;  Eikenberry  y.  Edwards,  25  N.  W.  832, 
833,  67  Iowa,  619,  56  Am.  Rep.  360;  Ex  parte 
Grace,  12  Iowa,  208,  214,  79  Am.  Dec.  529; 
McGayock  v.  City  of  Omaha,  58  N.  W.  543. 
546,  40  Neb.  64;  Kansas  Pac.  Ry.  Co.  y.  Dun- 
meyer,  19  Kan.  539,  542;  Kalloch  y.  Superior 
Court  of  City  and  County  of  San  Francisco, 
56  Cal.  229,  241;  In  re  McKee,  57  Pac  23,  26, 
19  Utah,  231;  Ex  parte  Macdonald,  76  Ala. 
603,  606;  Blair  y.  Ridgely,  41  Mo.  63,  119,  97 
Am.  Dec.  248;  Clark  y.  Mitchell,  64  Mo.  564, 
577;  Jones  y.  Yore,  43  S.  W.  384,  385,  142  Mo. 
38;  Kansas  City  y.  Duncan,  37  S.  W.  513,  515, 
135  Mo.  571;  Hulett  y.  Missouri,  K.  &  T.  Ry. 
Co.,  46  S.  W.  951,  952,  145  Mo.  35;  Garnett 
y.  Jennings  (Ky.)  44  S.  W.  382,  383;  State  y. 
Wilson,  28  S.  B.  554,  557, 121  N.  C.  425;  New- 
land  y.  Marsh,  19  111.  (9  Peck)  376,  382;  Fet- 
ter y.  Wilt,  46  Pa.  (10  Wright)  457,  460; 
Bartlett  y.  Wilson,  8  AU.  321,  323,  59  Vt  23; 
Risen  y.  Farr,  24  Ark.  161,  175,  87  Am.  Dec. 
52.  It  ordinarily  means  a  settled  course  of 
Judicial  proceeding,  but  also  embraces  any 
process  not  in  conflict  with  any  proyision  of 
the  Constitution  which  is  conformable  to 
**the  settled  usages  and  modes  of  proceeding 
which  existed  in  the  common  and  statute  law 
of  England  before  the  emigration  of  our  an- 
cestors, and  which  are  shown  not  to  haye 
been  unsuited  to  their  ciyil  and  political  con- 
dition, by  haying  been  acted  on  by  them  after 
the  settlement  of  the  country."  State  y.  Star- 
ling, 15  Rich.  Law,  120,  129. 

Due  process  of  law  is  the  application  of 
the  law  as  it  exists  in  the  fair  and  regular 
course  of  administratiye  procedure.  Slaugh- 
terhouse Cases,  83  U.  S.  (16  Wall.)  36,  127, 
21  L.  Ed.  394. 

As  leglslAtlve  •naotment. 

The  phrase  "law  of  the  land,"*  as  used 
in  the  Gonstittttion«  has  a  historical  origin. 


It  was  borrowed  from  Magna  Gharta,  ana 
has  been  repeatedly  decided  to  mean  the 
same  as  "due  process  of  law.*'  The  phrases 
"due  process  of  law"  and  "the  law  of  the 
land"  haye  neyer  receiyed  a  perfectly  satis- 
factory definition.  One  or  the  other  of  them 
occurs  in  all  or  nearly  all  of  the  Constitu- 
tions of  the  seyeral  states  and  in  the  Con- 
stitution of  the  United  States,  and  it  is  well 
settled  that  the  proyisions  in  which  they  oc- 
cur were  intended  to  operate  as  limitations 
on  the  leglslatiye  power  of  the  seyeral  states 
and  of  the  United  States.  It  follows,  if  the 
proyision  is  a  limitation  on  the  legislatlye 
power,  that  a  legislatlye  enactment  is  not 
necessarily  the  law  of  the  land,  eyen  when 
it  does  not  conflict  with  any  other  proyision 
of  the  Constitution,  and  that  a  proceeding  ac- 
cording to  a  legislatlye  enactment  is  not 
necessarily  due  process  of  law.  It  is  also  set- 
tled that  these  proyisions  secure  to  eyery 
citizen,  except  In  the  matter  of  taxation,  a 
judicial  trial,  before  he  can  be  -depriyed  of 
life,  liberty,  or  property.  State  y.  Beswick, 
13  R.  I.  211,  218»  43  Am.  Rep.  26. 

"The  law  of  the  land/*  as  used  in  the 
Constitution,  has  long  had  an  interpretation 
which  is  well  understood  and  practically  ad- 
hered to.  It  does  not  mean  an  act  of  the 
Legislature.  If  such  was  the  true  construc- 
tion, this  branch  of  the  goyernment  could 
at  any  time  take  away  life,  liberty,  property, 
and  priyilege  without  a  trial  by  Jury.  The 
words  are  substantially  the  same  as  those 
found  in  chapter  29  of  Magna  Charta,  from 
which  they  haye  been  borrowed  and  incor- 
porated in  the  federal  Constitution  and  most 
of  the  Constitutions  of  the  indiyidual  states. 
Lord  Coke,  in  commenting  on  this  chapter, 
says:  "No  man  shall  be  disseized,  etc,  un- 
less it  be  by  the  lawful  judgment;  that  is, 
a  yerdict  of  equals,  or  by  the  law  of  the  land; 
that  is  (to  speak  once  for  all),  by  the  due 
course  and  process  of  law."  Coke,  2  Inst  46. 
Blackstone  says  (1  Comm.  44):  "And  first, 
it  [the  law]  is  a  rule — not  a  transient,  sud- 
den order  from  a  superior  to  or  concerning  a 
particular  person,  but  something  permanent, 
uniform,  and  uniyersal."  Chancellor  Kent 
says  (Lecture  24,  p.  9,  yol.  2):  "It  may  be  re- 
ceiyed as  a  self-eyldent  proposition,  uniyer- 
sally  understood  and  acknowledged  through- 
out this  country,  that  no  person  can  be  taken 
or  imprisoned,  or  disseised  of  his  freehold  or 
liberties  or  estate,  or  exiled,  or  condemned, 
or  depriyed  of  life,  liberty,  or  property,  un- 
less 'by  the  law  of  the  land  or  the  judgment 
of  his  peers.*  The  words  'by  the  law  of  the 
land,*  as  used  in  Magna  Charta  in  reference 
to  this  subject,  are  understood  to  mean  'due 
process  of  law*;  that  is,  by  indictment  or 
presentment  of  good  and  lawful  men.'* 
Judge  Story,  in  S  Comm.  Const  §  1783, 
says:  "The  clause  'by  law  of  the  land,'  in 
effect,  aflSrms  the  right  of  trial  according  to 
the  process  and  proceedings  of  the  common 
law."    Dartmouth  College  t.  Woodward,  17 


DUE  PROGBSS  OF  LAW 


2237 


DUB  PROCESS  OF  LAW 


17.  S.  (4  Wheat)  518»  4  L.  Bd.  629.  jsy  the 
process  and  proceedings  of  the  common  law, 
the  accused  has  the  right  to  know  the  charge 
in  the  vf hole  form  and  substance  against  him, 
to  contest  it,  and,  if  not  proTed  to  the  satis- 
faction of  a  jury,  to  demand  an  acquittal. 
Inhabitants  of  Saco  y.  Wentworth,  37  Me. 
165, 171,  58  Am.  Dec  786.  See,  also,  Wester^ 
velt  T.  Gregg,  12  N.  Y.  (2  Kern.)  902»  212, 
62  Am.  Dec.  16Q. 

Byerything  that  takes  the  form  of  an 
enactment  is  not  to  be  deemed  the  law  of  the 
land,  or  due  course  or  process  of  law.  Dart- 
mouth College  y.  Woodward,  17  U.  S.  (4 
Wheat)  518,  519,  4  L.  Ed.  629;  In  re  Opinion 
of  the  Justices,  83  Atl.  1076,  1078;  66  N.  H. 
629;  State  y.  Loomis,  22  S.  W.  350,  351,  115 
Mo.  807,  21  L.  R.  A.  789.  "Due  process  of 
law,"  as  used  in  the  constitutional  proyislon 
which  declares  that  a  person  shall  not  be 
depriyed  of  life,  liberty,  or  property  without 
due  process  of  law,  is  not  merely  the  act  of 
the  Legislature.  Baker  y.  Kelley,  11  Minn. 
480,  486  (QU.  358,  359,  375).  If  this  were  so, 
then  decrees  and  forfeitures  in  all  possible 
forms  and  amounts,  confiscating  the  prop- 
erty of  one  person  or  class  of  persons,  or  a 
particular  description  of  property,  upon  some 
yiew  of  public  policy  where  it  could  not  be 
said  to  be  taken  for  a  public  use,  would  be 
the  law  of  the  land.  Salt  Creek  Val.  Turn- 
pike Co.  y.  Parks,  35  N.  B.  304,  807,  50  Ohio 
St  568,  28  L.  R.  A.  769. 

"Due  process  of  law"  does  not  mean  a 
statute  passed  for  the  purpose  of  working  a 
wrong.  Troyer  y.  People,  31  N.  B.  395,  398, 
141  111.  171,  16  L.  R.  A.  492;  Taylor  y.  Por- 
ter (N.  Y.)  4  Hill,  140,  145,  40  Am.  Dec.  274; 
McFadden  y.  Longham,  58  Tex.  579,  585. 

"Law  of  the  land"  means  "due  process 
of  law.*'  It  does  not  mean  merely  an  act  of 
the  Legislature,  for  that  would  abrogate  all 
restriction  on  legislatiye  power.  Craig  y. 
Kline,  65  I'a.  (15  P.  F.  Smith)  399,  413.  3 
Am.  Rep.  636  (citing  2  Kent,  Comm.  IS).  See, 
also.  People  y.  Toynbee  (N.  Y.)  20  Barb.  168, 
198;  Hoke  y.  Henderson,  15  N.  C.  1,  15,  25 
Am.  Dec.  677.  Byerything  which  may  pass 
under  the  form  of  an  enactment  is  not  to 
be  considered  the  law  of  the  land.  If  this 
were  so,  acts  of  attainder,  bills  of  pains  and 
penalties,  acts  of  confiscation,  acts  reyersing 
Judgments,  and  acts  directly  transferring  one 
man's  estate  to  another — legislatiye  Judg- 
ments, decrees,  and  forfeitures  in  all  possible 
forms — would  be  the  law  of  the  land.  Such 
a  strange  construction  would  render  the  con- 
stitutional provisions  of  the  highest  import- 
ance completely  inoperatiye  and  void.  Judges 
would  sit  to  execute  legislative  Judgments  and 
decrees,  not  to  declare  the  law  or  administer 
the  Justice  of  the  country.  Mathews  v.  St 
Louis  &  S.  F.  Ry.  Co.,  24  S.  W.  591,  598,  121 
Mo.  298,  25  L.  R.  A.  161. 

Mrv  Justice  Bronson,  in  Taylor  y.  Porter 
(N.  Y.)  4  Hill,  140»  145,  40  Am.  Dec.  274, 


said:  'The  words  'by  the  hiw  of  the  land/ 
as  used  in  the  state  Constitution,  do  not  mean 
a  statute  passed  for  the  purpose  of  working 
a  wrong.  That  construction  would  render 
the  restriction  absolutely  nugatory,  and  turn 
this  part  of  the  Constitution  into  nonsense. 
The  people  would  be  made  to  say  to  the  two 
Houses:  'You  shall  be  vested  with  the  legis- 
lative power  of  the  state,  but  no  one  shall 
be  disfranchised  or  deprived  of  any  of  the 
rights  or  privileges  of  a  citizen  unless  you 
pass  a  statute  for  that  purpose.  In  other 
words,  you  shall  not  do  the  wrong  unless  you 
choose  to  do  it*  **  See,  also,  Phillips  v.  LevTis, 
3  Tenn.  Cas.  230,  231,  233,  and  Lavin  v. 
Emigrant  Industrial  Say.  Bank  (U.  8.)  1 
Fed.  641,  660. 

The  provision  in  the  Constitution  is  a 
restraint  on  the  legislative  as  well  as  on  the 
executive  and  Judicial  powers  of  a  govern- 
ment, and  cannot  be  so  construed  as  to  leave 
Congress  free  to  make  any  process  due  pro- 
cess by  law  by  its  mere  will.  Murray  v. 
Hoboken  Land  &  Improvement  Co.,  59  U.  8. 
(18  How.)  272,  276^  15  L.  Ed.  372. 

Such  an  act  as  the  Legislature  may,  in 
the  uncontrolled  exercise  of  its  powers,  think 
fit  to  pass,  is  in  no  sense  the  process  of  law 
designated  by  the  Constitution.  Westervelt 
y.  Gregg,  12  N.  Y.  (2  Kern.)  202,  209,  62  Am. 
Dec.  160. 

A  state  cannot  make  anything  due  pro- 
cess of  law,  within  the  meaning  of  the  con- 
stitutional prohibition,  which  by  its  own  legis- 
lation it  chooses  to  declare  such.  To  say  by 
legislative  enactment  that  the  title  to  A.'s 
property  should  become  vested  in  B.  would, 
if  effectual,  deprive  A.  of  his  property  without 
due  process  of  law,  within  the  meaning  of  the 
constitutional  provision.  Davidson  v.  City 
of  New  Orleans,  96  U.  8.  97,  104,  24  L.  Ed. 
616. 

"Due  process  of  law"  does  not  mean 
legislative  enactment  but  condemnation  by 
Judicial  decree.  The  Legislature  cannot 
usurp  the  right  and  the  power  of  the  courts 
to  determine  every  question  concerning  life, 
liberty,  or  property.  Davidson  v.  City  of  New 
York,  25  N.  Y.  Super.  Ct  (2  Rob.)  230,  23a 

To  say  that  the  "law  of  the  land'*  or 
"due  process  of  law*'  may  mean  the  very  act 
of  the  Legislature  which  deprives  the  citizen 
of  his  rights,  privileges,  or  property  leads 
to  a  simple  absurdity.  The  Constitution 
would  then  mean  that  no  person  shall  be  de- 
prived of  his  property  or  rights  unless  the 
Legislature  shall  pass  a  law  to  effectuate  the 
wrong,  and  this  would  be  throwing  the  re- 
straint entirely  away.  The  true  interpreta 
tion  of  this  constitutional  phrase  is  that 
where  rights  are  acquired  by  the  citizen  un- 
der the  existing  law,  there  is  no  power  in  any 
branch  of  the  government  to  take  them  away, 
but  where  they  are  held  contrary  to  the  ex- 
isting law»  or  are  forfeited  by  its  violation, 
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then  they  may  be  taken  from  him,  not  by  an 
act  of  the  Legislature,  but  in  the  due  ad- 
ministration of  the  law  itself,  before  the 
judicial  tribunals  of  the  state.  Wynebamer 
V.  People,  13  N.  Y.  (3  Kern.)  378,  394;  Wil- 
liams ▼.  Village  of  Port  Chester,  76  N.  Y. 
Supp.  631,  635,  72  App.  Div.  505;  Clark  Y. 
Mitchell,  64  Mo.  564,  576;  State  T.  Julow, 
31  S.  W.  781,  782.  129  Mo.  163.  29  L.  R.  A. 
257,  50  Am.  St  Rep.  443;  Meyers  v.  Shields 
(U.  S.)  61  Fed.  713,  717;  Baker  v.  Kelley,  11 
Minn.  480,  498  (GU.  358,  375). 

The  cause  or  occasion  of  depriving  the 
citizen  of  bis  supposed  rights  must  be  found 
in  the  law  as  it  is,  or  at  least  it  cannot  be 
created  by  a  legislatiye  act  which  aims  at 
their  destruction.  Where  rights  of  property 
are  deemed  to  exist,  the  Legislature  cannot 
say  they  shall  exist  no  longer;  nor  will  it 
make  any  difference,  although  a  process  and 
a  tribunal  are  appointed  to  secure  sentence. 
If  this  is  the  law  of  the  land,  and  due  pro- 
cess of  law.  within  the  meaning  of  the  Con- 
stitution, then  the  Legislature  is  omnipotent. 
It  may  under  the  same  interpretation  pass  a 
law  to  take  away  liberty  or  life,  without  a 
pre-existing  cause,  and  appoint  judicial  and 
executive  agencies  to  execute  this  law.  Prop- 
erty is  placed  by  the  Constitution  in  the  same 
category  with  liberty  and  life.  Wynehamer 
V.  People,  13  N.  Y.  (3  Kern.)  378,  394;  Clark 
V.  Mitchell.  64  Mo.  5G4,  570;  State  v.  Julow, 
31  S.  W.  781,  782,  129  Mo.  163,  29  L.  R.  A. 
257.  50  Am.  St  Rep.  443. 

"To  give  the  clause  of  the  Constitution 
which  guaranties  that  *no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law,'  therefore,  any  value,  it 
must  be  understood  to  mean  that  no  per- 
son shall  be  deprived  by  any  form  of  legis- 
lation or  governmental  action  of  either  life, 
liberty,  or  property,  except  as  the  conse- 
quence of  some  judicial  proceeding,  appro- 
priately and  legally  conducted.  It  shows 
that  a  law  which  by  its  own  inherent  force 
extinguishes  rights  of  property,  or  compels 
their  extinction,  without  any  legal  process 
whatever,  comes  directly  in  conflict  with  the 
Constitution."  Williams  v.  Village  of  Port 
Chester,  76  N.  Y.  Supp.  631,  G35.  72  App.  Div. 
505  (quoting  Wynehamer  ▼.  People,  13  N.  Y. 
[3  Kern.]  378,  394). 

"Law  of  the  land*'  does  not  mean  acts 
of  assembly  in  regard  to  private  rights,  fran- 
chises, and  interests,  which  are  the  subject 
of  property  and  individual  dominion,  but  re- 
fers to  the  law  of  the  individual  case,  as 
established  in  a  fair  and  open  trial,  or  an 
opportunity  given  for  one  in  court  and  by 
due  course  and  process  of  law.  Hence  it  is 
held  that  an  act  of  the  Legislature  whereby 
a  man's  property  is  swept  away  from  him 
without  a  hearing,  trial,  or  judgment  or  the 
opportunity  of  making  known  his  rights  or 
producing  his  evidence,  is  not  the  law  of  the 


land.    Brown  r.  Hummel^  6  Pa.  (6  Barr)  86» 
91.  47  Am.  Dec.  431. 

To  entitle  an  act  to  recognition  as  the 
law  of  the  land  on  the  particular  subject 
of  which  it  treats,  so  as  to  be  witliin  Const 
art  1,  §  8»  which  declares  that  no  man  shall 
be  deprived  of  his  life,  liberty,  or  property 
but  by  the  "law  of  the  land,"  three  things 
are  indispensable,  namely:  (1)  It  must  have 
been  passed  with  due  form  and  ceremony; 
(2)  it  must  embrace  equally  all  persons  who 
are  now,  or  may  hereafter  be,  in  like  condi- 
tion, and,  if  class  legislation,  it  must,  in 
addition,  be  natural  and  reasonable  in  its 
classification;  (3)  it  must  conform  to  all 
other  requirements  of  the  Constitution. 
State  V.  Schlitz  Brewing  Co.,  59  S.  W.  1033, 
1040,  104  Tenn.  715,  78  Am.  St  Rep.  941. 

"Due  course  of  law,**  within  the  meaning 
of  Const  1867,  art  11,  ff  8,  continuing  in 
force  all  ordinances  relating  to  Baltimore 
City  not  inconsistent  with  that  article  un- 
til they  were  changed  in  due  course  of  law, 
obviously  means  that  the  ordinances  were 
to  remain  effective  by  virtue  of  the  con- 
stitutional mandate,  and  the  power  that  they 
conferred  was  to  subsist,  until  repealed  by 
the  municipality,  or  until  overridden  or  su- 
perseded by  subsequent  legislative  enact- 
ment Hooper  ▼.  New,  37  AU.  424,  428,  85 
Md.  565. 

"It  may  be  Impossible,  It  certainly  would 
be  presumptuous,  to  attempt  to  frame  a  defi- 
nition of  'due  process  of  law*  which  shall 
embrace  all,  and  only  all,  cases  which  a 
just  mind  will  perceive  to  be  included  in  it; 
but  if  an  enactment  of  the  Legislature  which 
purports  simply  to  strip  a  man  of  his  right 
to  protect  his  property  be  such  process, 
then  the  provision  is  not  of  suflScient  value 
to  warrant  its  insertion  in  the  organic  law." 
Moore  v.  State,  43  N.  J.  Law  (14  Vroom)  203, 
208,  39  Am.  Rep.  558. 

At  laws  oonsisteiLt  wltli  oonstitiitioiial 
proTisions. 

"Due  process  of  law,"  as  used  in  Const 
n.  S.  Amend.  5,  providing  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  "means  that  law 
of  the  land  which  derives  its  authority  from 
the  legislative  powers  conferred  on  Congress 
by  the  Constitution  of  the  United  States, 
exercised  within  the  limits  therein  prescrib- 
ed, and  interpreted  accordinjg  to  the  princi- 
ples of  the  common  law."  As  used  in  the 
fourteenth  amendment,  providing  that  no 
state  shall  deprive  any  person  of  life,  lib 
erty,  or  property  without  due  process  of 
law,  it  refers  "to  that  law  of  the  land  in 
each  state  which  derives  its  authority  from 
the  inherent  and  reserve  powers  of  the 
state,  exerted  within  the  limits  of  those 
fundamental  prinoiplos  of  liberty  and  jus- 
tice which  lie  at  the  base  of  all  oui  civU 
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and  political  institntioDB."  In  re  Kemmler, 
10  Sup.  Ct  030.  933,  136  U.  S.  486,  34  L.  Bd. 
619. 

Courts  are  authorized  to  Interfere  and 
declare  a  statute  unconstitutional  or  not 
the  law  of  the  land,  if  It  conflicts  with 
the  constitutional  rights  of  the  individuals, 
and  does  not  relate  to  or  is  not  an  appro- 
priate measure  for  the  promotion  of  the  com- 
fort, safety,  and  welfare  of  society.  Booth 
T,  People,  67  N.  B.  798.  799,  186  Ul.  43,  50 
L.  R.  A.  762.  78  Am.  St.  Rep.  229. 

**Due  course  of  law"  relates  primarily 
to  the  protection  of  the  individual  against 
unlawful  acts  of  executive  or  Judicial  offi- 
cers, and  is  not  by  itself  a  limitation  on  the 
power  of  legislation.  **Due  course  of  law" 
was  originally  synonymous  with  ''law  of 
the  land";  but  the  establishment  of  gov- 
ernments under  written  constitutions,  with- 
out altering  the  meaning  of  the  words,  gave 
an  effect  to  their  operation  which  was  not 
felt  in  England  nor  in  Connecticut  until  1818, 
when  the  written 'constitution  placed  limita- 
tions on  the  exercise  of  legislative  powers. 
A  law  inconsistent  with  such  limitation  is 
not  law.  Hence  an  act  warranted  by  a  law 
inconsistent  with  such  limitation  is'  done 
without  due  course  of  law,  and  so  in  deter- 
mining the  validity  of  an  act  claimed  to  be 
obnoxious  to  this  ancient  guaranty  we  may 
have  not  only  the  original  question,  is  the 
act  clearly  warranted  by  any  law?  but  also 
the  additional  question,  is  the  law  author- 
izing the  act  itself  inconsistent  with  the 
limitations  contained  In  the  fundamental 
law?  But  this  difference  is  only  apparent. 
Under  a  written  constitution  the  substan- 
tial question  is  the  same  as  it  was  before 
such  constitution  was  known,  is  the  act  au- 
thorized by  the  law  of  the  land?  It  is  au- 
thorized if  warranted  by  any  specific  law, 
unless  such  law  Is  a  mere  color  of  law  by 
reason  of  its  inconsistency  with  the  fun- 
damental law.  In  re  Clark,  31  Atl.  622,  526, 
65  Conn.  17.  28  L.  R.  A.  242. 

When  first  adopted  in  Magna  ^^^^^f 
the  phrase  "the  law  of  the  land"  had  refer- 
ence to  the  common  and  statute  law  then 
existing  in  England;  and  when  embodied  In 
our  Constitution  it  referred  to  the  same 
common  law  as  previously  modified,  and  so 
far  as  suited  to  the  wants  and  conditions  of 
our  people  in  a  new  country.  At  present 
••the  law  of  the  land"  embraces  the  same 
body  of  laws  as  still  further  modified;  those 
parts  validly  cut  off  being  now  excluded, 
and  those  validly  added  being  now  included. 
Every  valid  statute  of  the  state  now  in  ex- 
istence, whenever  enacted,  is  the  present 
"law  of  the  land"  in  respect  to  the  snbject- 
matter  of  that  statute;  and  every  existing 
enactment,  passed  with  due  form  and  cere- 
mony, and  not  in  conflict  with  some  pro- 
vision of  the  state  or  federal  Constitution^  10 


a  valid  statute.  Harbison  v.  Knoxville  Iron 
Co.,  53  S.  W.  955,  957,  103  Tenn.  421,  56  L. 
R.  A.  316.  76  Am.  St  Rep.  682  (citing  Dent 
V.  West  Virginia,  129  U.  S.  124^  8  Sup.  Ot 
234,  32  L.  Ed.  626). 

As  laws  of  eaob  state. 

Due  process  of  law  is  process  according 
to  the  law  of  the  land.  This  process  In  the 
states  is  regulated  by  the  law  of  the  state. 
Walker  v.  Sauvinet,  92  U.  S.  90,  93,  23  L. 
Ed.  678  (cited  in  Bittenhaus  v.  Johnston,  66 
N.  W.  805,  807.  92  Wis.  588,  32  L.  R.  A,  380); 
State  V.  Moore  (Del.)  46  Atl.  669,  676,  2  Pen- 
newlll.  299;  In  re  Maxwell,  57  Pac  412,  414, 
19  Utah.  495. 

The  "law  of  the  land"  necessarily  means 
the  law  of  the  state  where  the  offense  is 
committed  and  the  trial  takes  place.  The 
prohibition  of  the  federal  Constitution  can- 
not mean  that  a  state  must  observe  the  due 
process  of  the  law  of  some  other  jurisdic- 
tion over  which  it  has  no  control.  In  re 
McKee,  57  Pac.  23,  25,  27,  19  Utah,  231. 

The  phrase  "due  process  of  law"  Is 
found  both  in  the  fifth  and  fourteenth  amend- 
ments of  the  CJonstitution  of  the  United 
States.  In  the  fifth  amendment  the  provision 
is  only  a  limitation  of  the  power  of  general 
government.  It  has  no  application  to  the 
legislation  of  the  several  states.  But  in  the 
fourteenth  amendment  the  provision  is  ex- 
tended in  terms  to  the  states.  Gunn  v. 
Union  R.  Co.,  49  Atl.  999.  1004,  23  R.  L  289. 

The  power  of  a  state  to  deal  with  crime 
within  its  borders  is  not  limited  by  the 
fourteenth  amendment,  except  that  no  state 
can  deprive  particular  persons  or  classes  of 
equal  and  impartial  justice  under  the  law. 
The  question  as  to  whether  the  statutes  of 
the  Legislature  have  been  duly  enacted  in 
accordance  with  the  requirements  of  th^ 
state  Constitution  is  not  a  federal  question; 
neither  is  the  sufliciency  of  the  indictment 
drawn  under  the  state  law,  nor  the  degree 
of  the  offense  charged,  nor  the  admissibility 
of  testimony,  nor  the  alleged  disqualification 
of  a  juror  because  he  was  not  a  freeholder. 
Consequently  the  Supreme  Court  of  the 
United  States  cannot  review  such  questions 
under  an  allegation  that  the  decision  of  the 
state  court  in  such  respects  deprived  the  de- 
fendant of  his  life  and  liberty  without  "due 
process  of  law."  Leeper  v.  Texas,  139  U. 
S.  462,  468,  11  Sup.  Ct  577,  579,  35  L.  Bd. 
225. 

Judicial  prooeediais  iatplled. 

"Due  process  of  law"  means  ordinary 
judicial  proceedings  in  court  Stewart  v. 
Polk  County  Sup'rs,  30  Iowa,  9,  28,  1  Am. 
Rep.  238. 

"Due  process  of  law'*  means  a  course  of 
legal   proceedings   which   secures   to   every 
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person  a  Judicial  trial  before  he  can  be  de- 
prived of  life,  liberty,  or  property.  Peerce 
V.  Kitzmlller,  19  W.  Va.  664,  565;  White  r. 
Crump,  19  W.  Va.  683,  596. 

"Due  process  of  law"  Is  equivalent  to 
"law  of  the  land,"  and  means  being  brought 
into  court  to  answer  according  to  law.  It 
means  that  no  person  shall  be  deprived  by 
any  form  of  governmental  action  of  either 
life,  liberty,  or  property  except  as  a  conse- 
quence of  some  Ju&cial  proceeding  properly 
and  legally  conducted.  Lowry  v.  Rainwater, 
70  Mo.  152,  156,  36  Am.  Rep.  420.  See,  also, 
Jordan  v.  Hyatt  (N.  Y.)  3  Barb.  275,  281;  Par- 
sons V.  Russell,  11  Mich.  113,  121,  83  Am. 
Dec.  728;  Appeal  of  Ervine,  16  Pa.  (4  Harris) 
256,  263.  55  Am.  Dec.  499. 

The  words  "due  process  of  law'*^do  not 
necessarily  imply  a  regular  proceeding  in  a 
court  of  justice  or  after  the  manner  of  such 
courts.  Davidson  v.  City  of  New  Orleans,  96 
U.  S.  97,  101,  24  L.  Ed.  616;  Baltimore  Belt 
R.  Co.  ▼.  Baltzell,  23  AU.  74,  75  Md.  94;  In 
re  Ross,  38  La.  Ann.  523,  524;  Eames  v.  Sav- 
age, 77  Me.  212,  221,  52  Am.  Rep.  751.  Pri- 
vate right  and  the  enjoyment  of  property 
may  be  interfered  with  by  legislative  or  ex- 
ecutive as  well  as  the  Judicial  department  of 
the  government  Thus  the  power  to  grant 
and  revoke  licenses  to  practice  medicine  does 
•  not  come  within  the  scope  of  Judicial  power. 
State  V.  State  Board  of  Medical  Examiners, 
26  N.  W.  123.  124,  84  Minn.  387.  Administra- 
tive process,  which  has  been  regarded  as 
necessary  to  govern  and  sanction  by  long 
usage,  is  as  much  due  process  as  any  other. 
Welmer  v.  Bunbury,  80  Mich.  201,  210;  Attor- 
ney General  v.  Jochlm,  68  N.  W.  611,  614,  99 
Mich.  358.  23  L.  R.  A.  699,  41  Am.  St  Rep. 
606.  Many  Illustrations  may  be  given  to 
cases  where  the  law,  either  common  or  stat- 
ute, Justifies  an  act  under  particular  circum- 
stances which  would  be  unlawful  except  un- 
der such  circumstances.  An  abatement  of 
nuisance  by  a  private  person,  although  at- 
tended with  an  Interference  with,  or  even 
the  destruction  of,  the  property  of  another; 
the  levy  of  distress  for  rent,  at  common  law 
and  under  statutes;  the  distress  of  goods  for 
taxes;  the  taking  up  and  disposing  of  es- 
trays.  Thus,  also,  a  statute  authorizing  the 
chairman  of  the  board  of  county  commis- 
sioners to  order  the  removal  to  the  county 
of  their  legal  settlement  of  poor  persons  who 
have  applied  for  public  support  In  another 
county,  and  are  likely  to  become  chargeable 
thereon  for  support,  and  who  after  warning 
to  depart  are  unable  or  have  refused  to  do 
so.  Is  not  invalid  as  being  without  due  pro- 
cess of  law.  Lovell  ▼.  Seeback,  48  N.  W.  23, 
24,  45  Minn.  465,  11  L.  R.  A.  667. 

The  phrase  "due  process  of  law"  does  not 
necessarily  mean  a  Judicial  process.  "The 
nation  from  whom  we  Inherit  the  phrase  'due 
process  of  law,"*  said  this  court,  speaking 


by  Mr.  Justice  Miller,  "has  never  rellea  on 
the  courts  of  Justice  for  the  collection  of 
her  taxes»  though  she  passed  through  a  suc- 
cessful revolution  In  resistance  of  an  unlaw- 
ful taxation."  McMlllen  t.  Anderson,  96  U. 
S.  87,  41,  24  L.  Ed.  336.  The  power  to  tax 
belongs  exclusively  to  the  legislative  branch 
of  the  government,  and  the  law  provides  for 
a  mode  of  confirming  or  contesting  the  charge 
Imposed,  with  such  notice  to  the  person  as 
is  appropriate  to  the  nature  of  the  case.  The 
assessment  cannot  be  said  to  deprive  the 
owner  of  his  property  without  due  process 
of  law.  Palmer  v.  McMahon,  10  Sup.  Ct 
324,  327,  133  U.  S.  6G0,  33  L.  Ed.  772. 

Due  process  of  law  does  not  always  re- 
quire Judicial  hearing.  It  does  in  matters  of 
purely  Judicial  nature,  but  not  In  matters  of 
taxation,  or  matters  purely  administrative. 
State  V.  Sponaugle,  32  S.  K  283,  284,  46  W. 
Va.  415,  43  L.  R.  A.  727. 

The  words  "law  of  the  land*'  do  not  Imply 
the  necessity  of  Judicial  action  in  every  case 
in  which  the  property  of  the  citizens  may  be 
taken  for  the  public  use.  On  the  contrary, 
a  legislative  act  for  that  purpose,  when 
clearly  within  the  limits  of  legislative  au- 
thority, is  of  Itself  law  of  the  land.  Pitts- 
burgh, C,  C.  &  St  L.  Ry.  Co.  T.  Backus,  83 
N.  E.  432,  438,  133  Ind.  625. 

Due  process  of  law  does  not  necessarily 
imply  a  hearing  by  one  whose  property  Is 
taken  or  damaged  for  public  use  according 
to  the  established  practice  In  courts  of  com- 
mon law  or  equity,  but  is  satisfied  whenever 
an  opportunity  is  offered  to  invoke  the  equal 
protection  of  the  law  by  Judicial  proceedings 
appropriated  for  the  purpose,  and  adequate 
to  secure  the  end  and  object  sought  to  be 
obtained.  Chicago,  B.  &.  Q.  R.  Co.  v.  State, 
66  N.  W.  624,  628,  47  Neb.  649,  41  L.  R.  A. 
481,  53  Am.  St  Rep.  557. 

The  term  "due  process  of  law**  Includes 
all  the  steps  essential  to  deprive  a  person  of 
life,  liberty,  or  property.  It  includes  all  the 
forms  and  acts  essential  to  Its  application 
and  to  give  effect  to  it  The  means  that 
may  be  employed  to  accomplish  the  purpose 
of  the  law  is  the  procesa  In  other  words, 
process  Is  the  mode  by  which  the  purpose  of 
the  law  may  be  effected,  and  this  mode,  as 
to  similar  subjects  under  similar  circum- 
stances, must  be  the  same  to  all  persons. 
Judicial  action  is  usually  required  to  deter- 
mine property  rights  against  Its  owifer,  but 
in  some  cases  administrative  or  executive 
action  is  sufficient.  Jenkins  v.  Ballantyne, 
30  Pac.  760,  8  Utah,  246,  16  L.  R.  A.  689. 

In  Gilchrist  v.  Schmldling,  12  Kan.  263, 
271,  it  is  said  that  it  is  settled  beyond  aU 
controversy  that  "due  process  of  law"  for 
transferring  property  from  one  person  to  an- 
other, before  any  injury  has  been  suffered 
by  the  owner  of  the  property*  does  not  nee- 
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easaiily  mean  «  judicial  proceeding  or  a 
Judicial  determination.  The  distraining  of 
cattle  damage  feasant,  the  taking  up  of  es- 
trays,  the  sale  of  property,  real  or  personal, 
for  taxes,  the  exercise  of  the  power  of  emi- 
nent domain,  or  the  exercise  of  any  police 
power  by  police  officers,  is  as  much  due  proc- 
ess of  law  as  any  judicial  determination  can 
be.  Nor  does  "due  process  of  law"  mean  a 
Judicial  proceeding  according  to  the  course 
of  the  common  law;  nor  must  there  be  a 
personal  notice  to  the  party  whose  property 
la  in  question.  See,  also,  Davidson  y.  New 
Orleans,  96  U.  S.  97,  102,  24  L.  Ed.  616;  In 
re  Ebenhack,  17  Kan.  618,  620;  Weimer  t. 
Bunbury,  80  Mich.  201,  210;  In  re  Petrie^  40 
Pac  118,  120,  1  Kan.  App.  184. 

Jury  trkml  Implied* 

It  has  been  repeatedly  declared  that  the 
phrase  "due  process  of  law,"  within  the  pro- 
Yision  of  the  Constitution  restraining  the  de- 
priving of  a  person  of  his  liberty  without 
due  process  of  law,  does  not  of  itself  require 
a  trial  by  Jury  in  states  where  the  usage  and 
statutes  are  otherwise.  Montana  v.  St  Lou- 
is Mining  &  Milling  Co.,  152  U.  S.  160,  171, 
14  8up.  Gt  506,  38  L.  Bd.  398;  Hurtado  v. 
California,  110  U.  S.  616»  4  Sup.  Ct  111,  292, 

28  L.  Bd.  232;  Walker  v.  Sauvinet.  92  U.  S. 
90,  93,  23  L.  Bd.  678;  In  re  Dowdell,  47  N.  B. 
1033,  1034,  169  Mass.  387,  61  Am.  St  Rep. 
290;  Gamett  v.  Jennings,  44  S.  W.  382,  383, 
19  Ky.  Law  Rep.  1712;  State  ▼.  WUson,  28 
8.  B.  654,  567,  121  N.  O.  425;  Attorney  Gen- 
eral V.  Jochim,  68  N.  W.  611,  614,  99  Mich. 
368,  23  U  R.  A.  699,  41  Am.  St  Rep.  606; 
Cummins  y.  Cummins  (Del.)  31  Atl.  816,  819, 
1  Marv.  423;   Mclnerney  v.  City  of  Denver, 

29  Pac.  516,  519,  17  Colo.'302;  Fant  T.  Buch- 
anan (Miss.)  17  South.  871. 

"Due  process  of  law"  always  proceeds 
upon  Inquiry,  and  renders  Judgment  only 
after  trial.  It  applies  to  all  cases  where 
property  is  sought  to  be  taken  or  interfered 
with.  These  principles  underlie  the  whole 
system  of  taxation.  Hennessey  v.  Yolkening, 
22  N.  Y.  Supp.  528,  529,  30  Abb.  N.  C.  100. 

"Whatever  may  be  the  meaning  of  the 
terms  'law  of  the  land,*  or  'due  course  of  the 
law  of  the  land,'  they  have  never  been  held 
to  enjoin  In  all  cases  a  trial  by  Jury  as  a 
requisite  indispensable  to  the  validity  of  the 
Judgment"  Janes  v.  Reynolds'  Adm'rs,  2 
Tex.  250,  251. 

"Due  process  of  law"  does  not  necessa- 
rily mean  a  trial  by  Jury.  It  simply  means 
a  day  in  court,  according  to  the  practice  pro- 
vided for  such  cases,  involving,  of  course, 
notice,  and  an  opportunity  to  be  heard  be- 
fore Judgment  is  pronounced.  Delaney  v.  Po- 
lice Court  of  Kansas  City,  67  8.  W.  589, 
591,  167  Ma  667. 

"Due  process  of  law"  carries  with  It  the 
right  of  trial  Ijj  Jury,  when  trial  l^  Jury  has 


been  the  usual  course  of  administration  la 
the  particular  class  of  cases,  through  courts 
of  Justice  to  which  the  one  in  question  be- 
longs. Light  V.  Canadian  County  Bank,  87 
Pac.  1075,  1077,  2  Okl.  543. 

The  guaranty  of  due  process  of  law  does 
not  require  that  a  trial  shall  be  before  a  Jury. 
Its  effect  is  not  to  give  the  right  of  trial  by 
Jury  In  cases  In  which  it  did  not  exist  when 
the  Constitution  was  adopted,  but  only  to  per- 
petuate such  rights  in  all  cases  in  which  it 
was  a  part  of  the  usual  course  of  administra- 
tion of  Justice  through  the  courts  at  all  such 
times.  Rlder-Wallis  Co.  r.  Fogo,  78  N.  W. 
767,  769,  102  Wis.  536. 

Trial  by  Jury  is  not  In  all  cases  an  es- 
sential element  of  "due  process  of  law."  It 
is  only  in  cases  in  which  it  had  been  there- 
tofore used  that  the  Constitution  makes  it 
a  necessary  element  in  such  due  process,  and 
hence  it  follows  that  cases  within  the  Juris- 
diction of  the  equity  courts,  though  they 
often  involve  the  title  and  final  disposition  of 
property,  are  notwithstanding  "due  process 
of  law  within"  the  meaning  of  the  Constitu- 
tion. Hence,  also,  those  proceedings  affect- 
ing the  possession  of  personal  property  in  ac- 
tions at  law  which  existed  prior  to  the  adop- 
tion of  the  Constitution,  and  the  subsequent 
proceedings  which  have  taken  their  place, 
as,  for  instance,  creditors'  bills  and  proceed- 
ings to  reach  property  of  Judgment  creditors 
in  supplementary  proceedings,  are  not  sup- 
posed to  be  obnoxious  to  the  Constitution, 
though  no  Jury  trial  is  provided.  In  re  Cur- 
ry's Bstate  (N.  Y.)  25  Hun,  321,  328. 

A  proceeding  in  equity  should  undoubt- 
edly be  classed  as  "due  process  of  law,"  and 
a  right  of  trial  by  Jury  is  not  essential. 
McLane  v.  Leicht,  29  N.  W.  327,  330,  69  Iowa, 
401;  Gibson  v.  Mason,  6  Nev.  283,  301. 

A  trial  before  a  court  or  referee  In  which 
witnesses  may  be  examined,  and  in  which 
the  rights  of  the  parties  are  as  fully  pro 
tected  as  in  any  other  proceedings  in  chan- 
cery, is  "due  process  of  law."  Bikenburg  v. 
Edwards,  25  N.  W.  832,  833,  67  Iowa,  619,  56 
Am.  Rep.  360. 

The  common-law  principle  in  relation  to 
triers  of  Jurors  not  having  b^en  adopted  in 
Massachusetts,  but  another  mode,  that  of 
trial  by  the  court,  believed  to  be  quite  as  ef- 
fectual to  secure  Impartial  Juries,  having 
been  provided  by  legislative  authority,  it  be- 
came the  law  of  the  land  of  that  common- 
wealth under  the  Constitution.  State  T« 
Knight,  43  Me.  11,  122,  125. 

Within  the  principle  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  ex- 
cept by  due  course  of  law,  by  the  phrase 
"due  course  of  law"  is  meant  a  proceeding 
which  the  adversary  parties  have  a  right  to 
be  confronted  by  the  witnesses  against  them. 
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and  to  bave  the  Issues  between  them  tried  < 
by  a  jury  In  a  due  and  orderly  manner  as 
provided  by  law.  Nettles  v.  Somervell,  25 
S.  W.  658,  660,  6  Tex.  Civ.  App.  627. 

As  the  remedy  of  the  landlord  by  dis- 
tress was  in  existence  at  the  time  of  the 
adoption  of  the  Constitution,  the  statutes 
regulating  the  exercise  of  that  right  are  not 
in  violation  of  either  the  federal  or  state  Con- 
stitution because  of  not  requiring  a  jury 
trial.  Garnett  T.  Jennings  (Ky.)  44  &  W. 
382,  383. 

"It  is  a  mistaken  idea  that  due  process 
of  law  requires  a  plenary  suit  and  a  trial  by 
jury  in  all  cases  where  property  or  personal 
rights  are  in  dispute.  The  Important  right 
of  personal  liberty  is  generally  determined 
by  a  single  judge  on  a  writ  of  habeas  corpus, 
using  affidavits  or  depositions  for  proofs 
where  facts  are  to  be  established.  Assess- 
ments for  damages  and  benefits  occasioned 
by  public  improvements  are  generally  made 
by  commissioners  In  a  summary  way.  Con- 
flicting claims  of  creditors  amounting  to 
thousands  of  dollars  are  often  settled  by  the 
courts  on  affidavits  or  depositions  alone,  and 
the  courts  of  chancery,  bankruptcy,  probate, 
and  admiralty  administer  immense  field  of 
jurisdiction  without  trial  by  jury.  In  all 
cases  that  kind  of  procedure  is  "due  process 
of  law"  which  is  suitable  and  proper  to  the 
nature  of  the  case  and  sanctioned  by  the 
established  usages  of  the  courts.  Ex  parte 
Wall,  2  Sup.  Ct  669,  689,  107  U.  S.  265,  27 
L.  Ed.  552. 

Same—In  orlminal  oases  and  infomia«- 
tlons  in  Inianlty. 

"Due  process  of  law,"  within  the  mean- 
ing of  the  Constitution,  Is  that  which  affords 
to  every  citizen  the  equal  protection  of  the 
laws,  and,  In  case  of  accusation  of  crime,  the 
right  of  trial  by  jury  before  one  of  the  state's 
duly  constituted  tribunals  having  jurisdic- 
tion of  the  crime,  under  a  procedure  which 
the  state  prescribes.  In  re  Buchanan,  40  N. 
B.  883,  885,  146  N.  Y.  264. 

•*Due  process  of  law"  is  quite  uniformly 
held  to  give  to  all  persons  on  trial  upon  crim- 
inal charges  the  right  of  jury  trial,  but  it 
has  perhaps  been  as  uniformly  decided  that 
trial  by  jury  was  not  included  in  "due  pro- 
cess of  law"  as  applicable  to  violation  of 
municipal  by-laws,  proper,  which  relate  to 
acts  and  omissions  that  are  not  embraced  in 
the  general  municipal  legislation  of  the  state 
and  punishable  by  fine.  Among  these  are 
municipal  regulations  concerning  markets, 
streets,  waterworks,  parks,  and  various  other 
matters  regarding  which  local  conditions  and 
interests  demand  different  regulations  than 
are  called  for  in  rural  communities.  In  re 
Cox,  89  N.  W.  440,  129  Mich.  635.  See,  also, 
Mclnerney  v.  City  of  Denver.  29  Pac.  5ia  519, 
17  Colo.  302. 


What  is  "due  process  of  law"  has  not 
been  clearly  defined,  but  the  practice  of  sum- 
mary commitments  has  prevailed  ever  since 
the  Revised  Statutes  were  adopted,  and  long 
before  the  adoption  of  the  Constitution  con- 
taining the  provisions  In  regard  to  due  pro- 
cess of  law;  and  so  a  procedure  in  the  case  of 
a  witness  has  been  recognized  for  a  sufficient 
length  of  time  to  bring  it  within  the  cate- 
gory of  "due  process  of  law."  In  re  Mc- 
Adam,  7  N.  Y.  Supp.  454,  456,  54  Hun,  637. 

"Due  process  of  law,"  in  establishing 
the  insanity  of  a  person,  has  long  been  de- 
clared to  be  by  inquiry  through  a  jury.  In 
re  Bryant  (D.  C.)  3  Mackey,  489,  493. 

Same— In    oondemnation   and   taxation 
prooeedlnffs. 

The  owner  of  property  to  be  condemned 
for  public  use  has  no  constitutional  right  to 
have  his  compensation  assessed  by  a  jury. 
State  V.  Heppenbeimer,  23  AU.  664,  665,  54 
N.  J.  Law  (25  Vroom)  268;  Long  Island  Wa- 
ter-Supply  Co.  v.  City  of  Brooklyn,  17  Sup. 
Ct  718,  722,  166  U.  S.  685,  41  L.  Ed.  1165. 

It  is  not  to  be  claimed  that  trial  by  jury 
is  necessarily  implied  in  the  phrase  "due 
course  of  law"  or  "due  process  of  law." 
Within  the  meaning  of  the  Constitution  there 
may  be  due  course  of  law  in  the  general  sys- 
tem of  procedure  for  the  levy  and  collection 
of  taxes,  and  under  the  Constitution  of  1802 
the  value  of  the  private  property  taken  for 
public  uses  could  be  assessed  by  commission- 
ers imder  due  process  of  law.  Bait  Creek 
Val.  Turnpike  Co.  v.  Parks,  35  N.  £.  304, 
307,  50  Ohio  St  568,  28  L.  R.  A.  769. 

The  assessmenjt  or  nonassessment  of 
damages  for  the  construction  of  drains  by 
trustees  of  a  town  cannot  be  regarded  as 
"due  process  of  law,"  unless  the  right  of 
appeal  exists  to  a  tribunal  where  such  an 
assessment  can  be  made  by  a  constitutional 
jury.  Fleming  v.  Hull,  35  N.  W.  673,  675, 
73  Iowa,  698. 

Taxes  were  not,  either  in  England  or  in 
this  country,  collected  by  the  Intervention 
of  a  jury,  nor  was  it  even  recognized  by  the 
citizens  to  demand  such  course  of  procedure. 
On  the  contrary,  it  was  almost  the  universal 
practice  to  collect  them  when  delinquent  liy 
some  summary  process,  such  as  the  seizure 
of  the  property  of  the  individual  and  expos- 
ing it  for  sale.  The  citizen  not  being  enti- 
tled to  claim  a  jury  in  such  a  case  prior  to 
the  adoption  of  the  Constitution,  a  mode  of 
collecting  taxes  without  the  intervention  of 
a  jury,  adopted  thereafter,  is  "due  process  of 
law."    Gibson  v.  Mason,  5  Nev.  283,  301. 

It  Is  now  udlversally  conceded  that  this 
prohibitory  clause  in  the  Constitution  does 
not  apply  to  summary  proceedings  of  states 
to  collect  the  revenue  essential  to  their  ex- 
istence, operating  equally  on  all  citizens. . 
Bagley  v.  Castile,  42  Ark.  77,  84. 
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Competent  tribunal  required. 

The  term  "due  process  of  law,"  wben 
Applied  to  judicial  proceedings,  requires,  to 
give  such  proceedings  validity,  that  there 
must  be  a  tribunal  competent  by  its  consti- 
tution— that  is,  by  the  law  of  its  creation — 
to  pass  upon  the  subject-matter  of  the  suit. 
Pennoyer  v.  Neff,  95  U.  S.  714,  733,  24  L.  Ed. 
565;  Caldwell  v.  Armour  (Del.)  43  Atl.  517, 
519,  1  Pennewlll,  545;  In  re  Ah  Lee  (U.  S.) 
5  Fed.  899,  906;  Kemper-Thomas  Paper  Co.  v. 
Shyer,  67  S.  W.  856,  859,  108  Tenn.  444,  58  L. 
R.  A.  173. 

The  term  "in  due  course  of  law'*  means 
by  authority  of  law,  by  competent  legal  au- 
thority; an  act  done  in  due  form  by  a  com- 
petent legal  tribunal.  Simms  v.  Slacum,  7 
U.  S.  (3  Cranch)  800,  806,  2  L.  Ed.  446. 

It  is  essential  to  due  process  of  law  that 
there  shall  not  only  be  notice  of  the  time 
and  place  for  the  hearing,  but  what  is  more 
important,  that  there  shall  be  a  tribunal 
clothed  with  power,  by  methods  and  rules 
prescribed  by  law,  to  hear  and  determine  a 
question  involved.  Charles  v.  City  of  Ma- 
rion (U.  S.)  98  Fed.  166;  Moss  v.  Whitzel  (U. 
S.)  108  Fed.  579,  582. 

"Due  process  of  law"  means  lawful  ju- 
dicial proceedings  in  a  court  of  competent 
jurisdiction.  In  re  Curry  (N.  Y.)  1  Civ.  Proc. 
R.  319,  326,  25  Hun,  321,  323. 

The  term  "law  of  the  land,"  within  the 
rule  that  no  person  shall  be  deprived  of  his 
property  except  by  the  law  of  the  land, 
means  by  the  Judgment  of  a  court  of  com- 
petent jurisdiction,  In  which  he  is  a  party 
and  afforded  an  opportunity  to  defend  his 
righta  Bailey  v.  City  of  Raleigh,  41  S.  B. 
281,  130  N.  O.  209,  58  L.  R.  A.  178. 

"Due  process  of  law,"  as  used  in  a  stat- 
ute making  it  the  duty  of  the  Attorney  Gen- 
eral of  the  state  to  enforce  the  provisions  of 
the  act  by  due  process  of  law  is  equivalent 
to  the  phrase  '"in  any  court  of  competent 
jurisdiction"  appearing  in  other  statutes,  and 
if  it  does  not  otherwise  indicate  any  partic- 
ular tribunal.  Its  meaning  here  is  wholly 
different  from  the  meaning  of  the  same 
phrase  as  used  in  the  federal  Constitution 
and  in  several  of  the  state  constitutions, 
where  it  has  the  same  significance  as  have 
the  words  "by  the  law  of  the  land"  appear- 
ing in  the  Tennessee  Constitution  and  Magna 
Chnrta.  State  v.  Schlitz  Brewing  Co.,  59  S. 
W.  1033,  1040,  104  Tenn.  715,  78  Am.  St.  Rep. 
941. 

Under  the  Constitution,  the  property  and 
rights  of  every  man  are  put  in  judicial  pro- 
tection, so  that  he  cannot  be  deprived  of  them 
except  by  the  law  of  the  land,  and  by  the 
"law  of  the  land"  something  very  different 
from  the  act  of  officers  without  jurisdiction, 
Ui  conjunction  with  a  legislative  confirmation, 
3  Wds.  &  P. — 16 


Is  meant    Maxwell  v.  Goetschlns,  40  N.  J* 
Law  (11  Vroom)  383,  391,  29  Am.  Rep.  242. 

The  manner  in  which  the  hearing  re- 
quired by  the  term  "due  process  of  law"  shall 
be  had  is  largely  in  the  power  of  the  Legisla- 
ture, the  only  limit  to  it  being  that  a  special 
ti'ibunal  cannot  be  created  to  adjudicate  up- 
on a  particular  case,  but  it  must  be  heard 
either  by  the  ordinary  courts  of  Justice,  or  by 
a  tribunal  generally  created  to  hear  cases  of 
that  nature.  In  re  City  of  New  York,  47  N. 
Y.  Supp.  965,  966,  22  App.  Div.  124.  The 
hearing  must  be  before  the  court  or  other 
tribunal  lawfully  constituted  and  organized 
and  clothed  with  authority  to  act  and  de- 
cide the  questions  involved  in  the  proceed- 
ing. Brooks  V.  Tayntor,  40  N.  Y.  Supp.  445, 
449,  17  Misc.  Rep.  534.  Thus  Gen.  Laws,  c. 
79,  §§  18-20,  declare  that,  on  complaint  to  the 
appellate  division  of  the  Supreme  Court  of 
neglect  to  .care  for  a  pauper  by  a  town  to 
which  he  is  chargeable,  such  court  shall  ap- 
point a  commission,  which,  after  a  hearing, 
shall  report;  and,  whenever  it  appears  by 
such  report  that  the  pauper  is  not  suitably 
cared  for,  the  court  or  justice  shall  order  suit- 
able accommodations  to  be  provided  at  the 
expense  of  the  town.  Held  that,  since  such 
act  did  not  vest  the  commission  with  judi- 
cial powers  or  provide  for  a  judicial  trial  at 
which  witnesses  under  oath  might  be  sum- 
moned and  a  judgment  entered,  a  hearing  by 
it  was  not  due  process  of  law,  and  hence 
such  proceedings  were  void.  Church  v.  Town 
of  South  Kingstown,  48  AU.  3,  4,  22  R.  I.  381. 
53  L.  R.  A.  739. 

"The  phrase  'general  law  of  the  land,' 
within  the  rule  that  the  writ  of  prohibition 
lies  to  prohibit  the  court,  judge,  or  other  tri- 
bunal from  proceeding  contrary  to  the  gen- 
eral law  of  the  land,  means  nothing  more 
than  passing  upon  personal  or  property  rights 
without  a  hearing.  It  embraces  cases  where 
a  petition,  pleading,  or  objection  is  duly  serv- 
ed or  filed  in  accordance  with  the  settled  law 
of  practice,  as  court,  judge,  or  other  tri- 
bunal having  jurisdiction,  and  whose  duty  it 
is  to  hear  and  determine  the  matter,  is  pro- 
ceeding to  a  determination  without  a  hear- 
ing. That,  I  take  it,  would  be  an  excess  of 
jurisdiction,  and  I  do  not  understand  that  the 
phrase  'contrary  to  the  general  law  of  the 
land,'  as  thus  used  by  the  courts,  means  any- 
thing more  than  an  excess  of  jurisdiction. 
People  V.  Fitzgerald,  76  N.  Y.  Supp.  865,  868, 
73  App.  Div.  339. 

As  notioe  and  opportiuilty  to  be  heard. 

"Due  process  of  law"  implies  that  when- 
ever, in  a  judicial  proceeding,  a  judgment  is> 
rendered  by  a  court  of  justice  affecting  the 
liberty  or  condemning  the  property  of  anoth- 
er person,  he  is  entitled  to  have  reasonable 
notice  of  such  procedure,  trial,  or  contest. 
Mead  v.  Larkin,  60  Ala.  87,  88;    Jones  v.. 
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Yore.  43  S.  W.  884,  385,  142  Mo.  38;  Scudder 
V.  Jones,  32  N.  B.  221,  223,  134  Ind.  647. 

The  essential  elements  of  "due  process  of 
law"  are  notice  and  opportunity  to  defend. 
Simon  V.  Craft,  182  U.  S.  427,  21  Sup.  Ct  836, 
45  L.  Ed.  1165;  Ex  parte  Strieker  (U.  S.)  109 
Fed.  145,  150;  In  re  Dolph,  28  Pac.  470,  471. 
17  Colo.  35.  "Due  process  of  law"  requires 
notice  and  hearing  before  judgment  Irwin 
V.  Plerro,  47  N.  W.  154,  44  Minn.  490;  Davis 
V.  St  Loals  County  Com'rs,  67  N.  W.  997,  995, 
65  Minn.  310.  33  L.  R.  A.  432,  60  Am.  St 
Rep.  475;  Jones  y.  Yore,  43  S.  W.  384,  385, 142 
Mo.  38;  Dasey  v.  Skinner,  11  N.  Y.  Supp. 
821,  823,  57  Hun,  693. 

An  opportunity  of  defense  Is  an  essen- 
tial element  In  the  conception  of  "due  process 
of  law."  Health  Department  v.  Trinity 
Church,  17  N.  Y.  Supp.  510,  512.  See,  also, 
Holden  v.  Hardy,  18  Sup.  Ct  383,  169  U.  S. 
366,  42  L.  Ed.  780;  In  re  Gannon,  18  Atl.  159, 
160,  16  R.  I.  537,  6  L.  R.  A.  359,  27  Am.  St 
Rep.  759;  Loeber  t.  Schroeder,  26  Atl.  340, 
341,  76  Md.  347. 

"Due  process  of  law"  requires  an  orderly 
proceeding  adapted  to  the  nature  of  the  case. 
In  which  the  citizen  has  an  opportunity  to  be 
beard,  and  to  defend,  enforce,  or  protect  his 
rights.  A  hearing  or  an  opportunity  to  be 
beard  Is  absolutely  essential,  and  a  necessity 
of  notice  of  the  time  and  place  of  such  bear- 
ing Is  conclusively  Implied.  Stuart  v.  Palm- 
er. 74  N.  Y.  183,  189,  30  Am.  Rep.  289;  Mar- 
tin V.  Central  Vermont  R.  Co.,  3  N.  Y.  Supp. 
82-84,  50  Hun,  347;  In  re  Union  Elevated  R. 
Co.  of  Brooklyn,  19  N.  B.  664,  668,  12  N.  Y. 
61,  2  L.  R.  A.  359;  In  re  City  of  New  York, 
47  N.  Y.  Supp.  965,  966,  22  App.  Dlv.  124; 
People  V.  St  Saviour's  Sanitarium,  56  N.  Y. 
Supp.  431,  436,  34  App.  Dlv.  363;  Goldle  v. 
Goldle,  79  N.  Y.  Supp.  268,  269,  77  App.  Dlv. 
12;  Welmer  v.  Bunbury,  30  Mich.  201,  214; 
People  V.  Saginaw  County  Sup*rs,  26  Mich.  22; 
Thomas  v.  Gain,  35  Mich.  155,  156,  24  Am. 
Rep.  535;  Davidson  v.  New  Orleans,  96  U. 
S.  97, 101,  24  L.  Ed.  616;  Spencer  v.  Merchant, 
125  U.  S.  345,  355,  8  Sup.  Ct  921,  31  L.  Ed. 
763;  State  v.  Billings,  57  N.  W.  794,  55  Minn. 
407,  43  Am.  St  Rep.  525;  City  of  Philadelphia 
V.  Miller,  49  Pa.  (13  Wright)  440;  Dletz  v. 
City  of  Neenah,  64  N.  W.  299,  301,  91  Wis. 
422;  Branson  v.  Gee,  36  Pac.  527,  528,  25 
Or.  462,  24  L.  R.  A.  355;  Ex  parte  Ah  Fook, 
49  Cal.  402,  404;  Vlolett  v.  City  of  Alexandria, 
23  S.  E.  909,  911,  92  Va.  561,  31  L.  R.  A.  382, 
53  Am.  St.  Rep.  825;  Parish  v.  East  Coast 
Cedar  Co.,  45  S.  E.  768,  770,  133  N.  C.  478; 
Stone  V.  Little  Yellow  Drainage  Dlst,  95 
N.  W.  406,  407,  118  Wis.  388.  Such  pro- 
ceedings are  "due"  because  they  observe  all 
the  securities  for  private  rights  which  are  ap- 
plicable to  particular  cases.  Carolina  &  N. 
W.  R.  Co.  V.  Pennearden  Lumber  &  Mfg. 
Co.,  44  S.  B.  358,  361,  132  N.  C.  644  (citing 
Civil  Rights  Cases,  3  Sup.  Ct  1&  27.  109  U. 
S.  3,  27  L.  Ed.  835). 


**Dxie  process  of  law"  means  notice.  No- 
tice precedes  trial,  trial  leads  to  Judgment 
and  judgment  Is  the  sentence  of  the  court 
City  of  PhUadelphla  T.  Pepper,  8  AtL  241« 
243»  115  Pa.  291. 

*^Due  process  of  law^  means  that  the 
person  entitled  to  due  process  of  law  shall  re- 
ceive a  reasonable  opportunity  to  have  his 
grievance  redressed.  Stillwater  &  M.  St  Ry. 
Co.  V.  Slade,  65  N.  Y.  Supp.  966,  968,  36  App. 
Div.  587. 

"Law  of  the  land,**  as  used  in  the  Con- 
stitution, requires  a  hearing  before  the  con- 
demnation of  property,  and  judgment  be- 
fore dispossession.  leck  v.  Anderson^  67 
CaL  251,  253,  40  Am.  Rep.  116. 

"The  rule  of  justice  which  forbids  the 
taking  of  property  except  according  to  the 
'law  of  the  land'  means  that  there  shall  be 
no  taking,  no  condemnation,  before  hearing." 
First  Nat  Bank  t.  Swan,  23  Pac  748,  746,  8 
Wyo.  356. 

"Due  process  of  law"  requires  that  ttte 
party  shall  be  properly  brought  Into  court, 
and  that  he  shall  have  an  opportunity,  when 
there,  to  prove  any  fact  which,  according  to 
the  Constitution  and  the  usages  of  the  com- 
mon law,  would  be  a  protection  to  him  or  his 
property.  People  v.  Essex  County  Supr's,  70 
N.  Y.  228,  234;  Brooks  v.  Tayntor,  40  N.  Y. 
Supp.  445,  449,  17  Misc.  Rep.  534;  Wright  v. 
Cradlebaugh,  8  Nev.  841,  349;  State  v.  Out- 
shall,  16  S.  E.  261,  263,  110  N.  a  538^  16  L. 
R.  A.  130. 

The  numerous  attempted  definitions  of 
"due  process  of  law"  to  be  found  In  the 
books,  when  summed  up,  amount  at  least  to 
but  different  expressions  of  the  principle  that 
every  one  is  entitled  to  have  notice  of  any 
proceeding  by  which  his  life,  liberty,  or  prop- 
erty may  be  affected,  and  to  be  admitted  to 
make  a  defense  in  a  proceeding  which,  fol- 
lowing the  forms  of  law,  is  adapted  to  the 
nature  of  the  case,  and  is  in  conformity  with 
natural  and  inherent  justice.  Hood  River 
Lumbering  Co.  v.  Wasco  County,  67  Pac.  1017, 
1019,  35  Or.  498. 

"Due  process  of  law"  means  the  same  as 
the  "law  of  the  land,"  and,  as  a  general  rule, 
Involves  an  opportunity  before  a  proper  tri- 
bunal, under  established  procedure,  to  make 
contest  In  defending  or  enforcing  a  legal 
right  Simmons  v.  Western  Union  Tel.  Co., 
41  S.  E.  521,  622,  63  S.  C.  625,  57  L.  R.  A.  607 
(citing  Murray  v.  Hoboken  Land  ft  Improve- 
ment Co.,  59  U.  S.  [18  How.]  272,  15  L.  Ed. 
372;  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed. 
572);  In  re  Ogles  (U.  S.)  98  Fed.  426,  431. 

The  phrases  "law  of  the  land"  and  "due 
process  of  law,"  as  used  in  constitutions,  are 
similar  in  meaning.  They  both  imply  a  judg- 
ment by  an  authorized  tribunal  after  an  op- 
portunity for  a  hearing.  There  must  be 
some  sort  of  a  tribunal,  some  opportunity  for 
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A  hearing,  and  some  sort  of  an  adjudication. 
These  reqairements,  at  least,  are  ingrained 
In  the  fundamental  law.  The  Legislature 
cannot  make  that  "due  process  of  law"  or 
the  "law  of  the  land"  which  is  not  that  in  the 
constitutional  sense.  Bennett  y.  Davis,  37  Atl. 
864,  866,  90  Me.  102  (citing  Inhabitants  of 
Saco  v.  Wentworth,  87  Me.  165,  68  Am.  Dec. 
786;  Dunn  y.  Burleigh,  62  Me.  24;  City  of 
Portland  y.  City  of  Bangor,  66  Ma  120,  20 
Am.  Rep.  681). 

The  principle  that  property  shall  not  be 
taken  without  due  process  of  law  includes 
notice  to  the  owner,  but  is  intended  for  his 
benefit,  and  not  for  the  benefit  of  third  par- 
ties. People  V.  Turner,  2  N.  Y.  Supp.  253, 
255,  49  Hun,  466. 

"Due  process  of  law"  signifies  a  right  to 
be  heard  in  one's  defense,  so  that,  where  a 
contempt  committed  out  of  court  is  punished 
without  giying  the  offender  a  hearing,  such 
punishment  depriyes  him  of  his  liberty  with- 
out due  process  of  law.  McClatchy  y.  Su- 
perior Court  of  Sacramento  County,  51  Paa 
696,  699,  119  CaL  418,  39  L.  R.  A.  691. 

"Due  process  of  law"  necessarily  Im- 
plies and  includes  the  right  to  answer  and 
to  contest  a  charge.  Babcock  y.  City  of 
Buffalo  (N.  Y.)  Sheld.  817;  340. 

The  question  whether  a  proceeding  la 
"due  process  of  law,"  within  the  meaning  of 
the  Constitution,  is  Independent  of  the  ques- 
tion whether  it  was  by  a  motion  or  ordinary 
action,  proyided  the  form  sanctioned  by  the 
state  law  giyes  notice  and  an  opportunity  to 
be  heard.  Iowa  Cent.  Ry.  Co.  y.  Iowa,  16 
Sup.  Ct  844,  345,  160  U.  S.  389,  40  L.  Bd. 
467. 

"Due  process  of  law"  requires  that  a 
hearing  or  an  opportunity  to  be  heard  be  gly- 
en  by  means  of  due  notice  by  such  boards  or 
ofi&cers  in  respect  to  their  action  which  af- 
fects indiyidual  property  rights  and  requires 
the  exercise  of  judgment  and  discretion  of 
a  Judicial  nature.  It  has  no  application  to 
the  Legislature.  That  which  is  within  the 
legislatiye  proyince  the  Legislature  may  do 
without  notice  to  any  one,  and  taxation  is 
within  that  proyince.  In  re  Curren,  54  N.  Y. 
Supp.  917,  921,  25  Misc.  Rep.  432. 

Under  the  proyision  of  the  Constitution 
that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  "due  process  of 
law,"  no  one  can  be  deprived  of  his  prop- 
erty without  an  opportunity  to  be  heard;  but 
an  act  making  debts  due  for  labor  preferred 
claims  against  the  property  of  the  employer, 
when  seized  by  creditors,  or  when  his  busi- 
ness has  been  placed  in  the  hands  of  a  re- 
ceiver or  trustee,  and  which  requires  such 
claims  to  be  presented  under  oath  to  the  of- 
ficer or  court  holding  such  property,  is  not 
void  under  such  constitutional  provision. 
Henning  y.  Staed,  40  S.  W.  95,  96,  138  Mo. 
430. 


tents    fov    loeal    tm/- 
Vrorememta. 

It  la  essential  to  the  validity  of  an  as- 
sessment for  public  improyements  that  the 
property  owner,  before  he  is  required  to  pay 
it,  shall  haye  notice  and  an  opportunity  to 
be  heard  in  the  courts.  A  statute  allowing 
such  assessments  without  due  notice  is  un- 
constitutional as  being  without  "due  process 
of  law."  Gatch  y.  City  of  Des  Moines,  18  N. 
W.  310,  312,  63  Iowa,  718;  McGayock  y.  City 
of  Omaha,  58  N.  W.  543,  546,  40  Neb.  «4; 
Scudder  v.  Jones,  32  N.  B.  221,  223,  134  Ind. 
547;  Ulman  y.  City  of  Baltimore,  20  Ati.  141, 
142,  72  Md.  587,  11  L.  R.  A.  224;  People  y. 
Mosier,  8  N.  Y.  Supp.  621,  56  Hun,  64;  Peo- 
ple y.  Henion,  19  N.  Y.  Supp.  4S8,  491,  64 
Hun,  471;  Vlolett  v.  City  of  Alexandria,  23 
S.  E.  909,  911,  92  Va.  561,  31  L.  R.  A.  382, 
53  Am.  St  Rep.  825.  An  act  relating  to  tak- 
ing lands  for  public  improyements,  and  re- 
quiring the  city  council,  before  making  any 
improvement,  to  post  near  the  land  affect- 
ed, and  to  publish,  notice  of  the  intention  to 
make  the  improvement  and  of  its  character, 
constitute  "due  process  of  law."  Wulzen  y. 
Board  of  Sup'rs  of  City  and  County  of  San 
Francisco,  35  Pac.  353,  354,  101  CaL  16,  40 
Am.  St  Rep.  17. 

In  Davidson  y.  City  of  New  Orleans,  96 
U.  S.  97,  104,  24  L  Ed.  616,  it  was  said  that 
whenever,  by  the  laws  of  a  state  or  by  state 
authority,-  a  tax,  assessment,  servitude,  or 
other  burden  is  imposed  upon  property  for 
the  public  use,  whether  it  be  for  the  whole 
state  or  for  some  more  limited  portion  of 
the  community,  and  those  laws  provide  for 
a  mode  of  confirmation  or  contesting  the 
charge  thus  imposed  in  the  ordinary  courts 
of  justice  with  such  notice  to  the  person  or 
such  proceedings  hi  regard  to  the  property 
as  is  appropriate  to  the  nature  of  the  case, 
the  judgment  in  such  proceeding  cannot  be 
said  to  deprive  the  owner  of  his  propert;^ 
without  "due  process  of  law."  So  in  Hagar 
y.  Reclamation  Dlst.  No.  108,  111  U.  S.  701, 
708,  4  Sup.  Ct  663,  28  L.  Ed.  569;  Lent  y. 
Tillson,  11  Sup.  Ct  825,  829,  140  U.  S.  816, 
35  L  Ed.  419;  Lent  y.  TUlson,  14  Paa  71»  78» 
72  Cal.  404. 

A  state  statute  authorizing  assessments 
for  local  improyements,  and  attempting  to 
make  a  property  owner  who  is  a  nonresident 
of  the  state  personally  liable  for  such  as- 
sessments, is,  as  to  such  personal  liability, 
a  taking  of  property  without  "due  process  of 
law."  Dewey  v.  City  of  Des  Moines,  19  Sup. 
Ct  379,  173  U.  S.  193.  43  L.  Ed.  665. 

Same—In  eondemnation  proeeediiiKS. 

It  is  not  necessary  for  the  Legislature 
in  the  exercise  of  the  right  of  eminent  do- 
main, either  directiy  or  indirectly,  through 
public  officers  or  agents,  to  invest  the  pro- 
ceedings with  the  forms  or  substance  of  jur 
didal  process.    It  may  allow  the  owner  to 
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intervene  and  participate  in  the  diBcnssioii 
before  the  ofllcer  or  board  to  whom  the  pow- 
er of  determining  whether  the  appropriation 
shall  be  made  in  a  particular  case,  or  It  may 
provide  that  the  officers  shall  act  upon  their 
own  views  of  propriety  and  duty,  without  the 
aid  of  a  forensic  contest  The  appropriation 
of  the  property  is  an  act  of  public  adminis- 
tration, and  the  form  and  manner  of  its  per- 
formance is  such  as  the  Legislature  shall  in 
its  discretion  prescribe.  Therefore  the  con- 
stitutional provision  which  declares  that  no 
citizen  shall  be  deprived  of  his  property  with- 
out "due  process  of  law"  has  no  application 
to  proceedings  for  the  condemnation  of  prop- 
erty under  the  exercise  of  the  right  of  emi- 
nent domain.  People  y.  Smith,  21  N.  Y.  595, 
599. 

The  property  of  a  citizen  cannot  be  taken 
by  the  power  of  eminent  domain  without 
some  notice  to  the  owner,  or  some  oppor^ 
tunlty  being  alTorded  him  at  some  stage  of 
the  proceedings,  to  be  heard  as  to  the  com- 
pensation to  be  awarded  him.  Branson  y. 
Gee,  36  Pac  527,  528,  25  Or.  462,  24  L.  R.  A. 
355;  People  y.  Adirondack  Ry.  Co.,  54  N.  EL 
160  N.  Y.  225. 


In  condemnation  proceedings  It  Is  not 
essential  that  the  assessment  of  damages  be 
made  by  a  jury  to  constitute  "due  process  of 
law."  Such  award  may  be  made  by  commis- 
sioners, at  least  where  there  is  provision  for 
a  review  of  their  proceedings  in  the  courts. 
There  is  no  denial  of  due  process  of  law  in 
making  the  findings  of  fact,  whether  by  com- 
missioners or  Jury,  final  as  to  such  fact,  and 
leaving  open  to  the  court  simply  the  inquiry 
as  to  whether  there  was  any  erroneous  basis 
adopted  by  the  triors  in  their  appraisal,  or 
other  errors  in  their  proceedings.  Long  Isl- 
and Water  Supply  Co.  v.  City  of  Brooklyn, 
17  Sup.  Ct  718,  722,  166  U.  S.  685,  41  L.  Ed. 
1165. 

The  constitutional  requirement  of  "due 
process  of  law"  in  the  taking  of  private  prop- 
erty for  public  use  will  be  satisfied  if  there 
be  (1)  authority  from  the  sovereign  power 
for  the  taking;  (2)  the  ascertainment  of 
compensation  under  legislative  direction,  and 
by  an  impartial  tribunal,  after  the  owner 
shall  have  had  reasonable  opportunity  to  be 
heard  before  it,  and  after  it  shall  have  ju- 
dicially investigated  the  matters  pertinent  to 
its  inquiry;  and  (3)  a  right  afforded  to  the 
owner  to  present  his  claims  for  adjudication 
in  the  ordinary  courts  of  justice.  The  owner 
of  property  to  be  condemned  for  public  use 
has  no  constitutional  right  to  have  his  com- 
pensation assessed  by  a  jury.  State  v.  Hep- 
penheimer,  23  Atl.  664,  665',  54  N.  J.  Law  (25 
Vroom)  268. 

The  necessity  of  taking  private  property 
for  public  use  is  a  question  for  legislative 
determination,  and  the  provisions  of  the 
Code  relating  to  such  taking  are  not,  because 


they  fall  to  provide  for  a  special  tribunal  to 
pass  upon  such  a  necessity,  violative  of  the 
constitutional  inhibition  against  taking  the 
property  of  a  citizen  without  due  process  of 
law.  Savannah,  F.  A  W.  Ry.  Co.  y.  Postal 
Tel.  Cable  Co.,  42  S.  B.  1.  2,  115  Ga.  554. 
See,  also,  In  re  Village  of  Middleton,  82  N.  Y. 
196,  201;  People  v.  Adirondack  Ry.  Co.,  64 
N.  E.  689,  693,  160  N.  Y.  226. 

The  exercise  of  the  right  of  eminent  do- 
main is  "due  process  of  law"  if  the  estab- 
lished conditions  of  its  exercise  are  observ- 
ed. The  fact  that  the  exercise  of  the  power 
will  benefit  a  railway  corporation  which  has 
agreed  to  pay  the  expense  attending  it  does 
not  affect  it  Barr  v.  City  of  New  Bruns- 
wick (U.  S.)  67  Fed.  402.  403. 

The  requirement  of  "due  process  of  law** 
in  proceedings  for  the  condemnation  of  pri- 
vate property  for  public  purposes  is  not  vio- 
lated by  permitting  the  actual  taking  posses- 
sion of  property  pending  condemnation  pro- 
ceedings, If  adequate  provision  Is  made  for 
payment  of  just  compensation  when  the 
amount  is  determined.  Nor  Is  a  person  de- 
prived of  his  property  without  due  process  of 
law  because  the  condemnation  proceedings 
were  had  before  a  common-law  jury  presided 
over  and  controlled*  by  a  judge  rather  than 
a  jury  of  inquest,  or  that  the  question  of  ne- 
cessity for  taking  the  property,  and  the 
amount  of  the  compensation,  were  both  sub- 
mitted to  the  same  jury.  Backus  v.  Port 
St.  Union  Depot  Co.,  18  Sup.  Ct  446^  450^ 
169  U.  S.  557,  42  L.  Ed.  853. 

Same— In  criminal  prooeedinss. 

"Due  process  of  law,"  as  used  In  Const, 
art.  1,  S  6,  providing  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without 
"due  process  of  law,"  means  an  ordinary  ju- 
dicial proceeding;  In  a  criminal  case  an  ar- 
raignment, formal  complaint,  confronting  the 
witnesses,  and  trial  and  regular  conviction 
and  judgment  Wynehamer  T.  People,  13  N. 
Y.  (3  Kern.)  378,  446,  454. 

In  Mr.  Cooley's  recent  work  on  the 
Principles  of  Constitutional  Law  (page  224), 
we  find  the  following  language:  "When  Ufe 
and  liberty  are  In  question,  there  must,  in 
every  instance,  be  judicial  proceedings;  and 
that  requirement  implies  an  accusation,  a 
hearing  before  an  impartial  tribunal  with 
proper  jurisdiction,  and  a  conviction  and 
judgment,  before  the  punishment  can  be  in- 
flicted. But  the  states  will  prescribe  their 
own  modes  of  proceeding  and  trial.  The  ac- 
cusation may  be  by  grand  jury,  or  without 
one,  the  trial  by  jury  or  by  court,  and  what- 
ever is  established  will  be  'due  process  of 
law,'  so  that  it  be  general  and  impartial  in 
operation,  and  disregard  no  provision  of  fed- 
eral or  state  Constitution.  In  general,  bow- 
ever,  an  accused  person  will  be  entitled  to 
the  judgment  of  his  peers,  unless  that  mode 
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of  trial  Ib  expressly  dispensed  with  by  law.** 
Kalloch  V.  Superior  Court  of  City  and  Coon- 
ty  of  San  Francisco,  56  Cal.  229,  238,  239. 

"Due  process  of  law"  is  a  general  expres- 
sion, and  is  equivalent  to  "the  law  of  the 
land."  It  permits  the  deprivation  of  life, 
liberty,  or  property  according  to  law,  and 
not  otherwise.  "Due  process  of  law"  In  re- 
lation to  the  punishment  of  an  offense,  re- 
quires a  law  describing  the  offense.  The  of- 
fense must  be  described  In  an  accusation. 
The  accused  must  be  given  his  day  in  court 
His  trial  must  proceed  according  to  establish- 
ed procedure,  consisting  of  rules  of  pleading 
and  practice.  The  admission  of  evidence  for 
or  against  him  must  be  according  to  estab- 
lished rules,  and  he  must  be  convicted  by  the 
Judgment  of  a  competent  court,  and  the  pun- 
ishment authorized  by  law.  The  definition 
of  the  offense,  and  the  authority  of  every 
step  in  the  trial,  must  be  founded  on  the  law 
of  the  land.  The  law  defining  these  things 
may  be  charged  by  competent  authority,  con- 
stitutional authority  or  common  law;  so  that 
the  change  in  the  Constitution  to  the  effect 
that  in  all  criminal  cases  except  capital  cases, 
the  jury  shall  consist  of  eight  jurors,  does  not 
deprive  a  person  of  his  liberty  without  "due 
process  of  law."  State  v.  Bates,  47  Pac.  78, 
79,  14  Utah,  293,  43  L.  R.  A.  83. 

"Lme  process  of  law"  requires  that  the 
accused  plead  or  be  oi-dercd  to  plead,  or,  in  a 
proper  case,  that  a  plea  of  not  guilty  be  filed 
for  him  before  his  trial  can  rightfully  pro- 
ceed; and  the  record  of  his  conviction  should 
show  distinctly,  and  not  by  inference  merely, 
that  every  step  involved  in  due  process  of 
law  and  essential  to  a  valid  trial  was  taken 
in  the  trial  court,  otherwise  the  judgment  will 
be  erroneous.  Crain  v.  United  States,  16  Sup. 
Ct  952,  953,  162  U   S.  625.  40  L.  Ed.  1097. 

A  prisoner  in  a  prosecution  for  murder 
is  not  deprived  of  a  trial  by  "due  process  of 
law"  because  the  solicitor  was  represented  by 
other  counsel  with  the  court's  assent.  State 
V.  Conly,  41  S.  B.  534,  130  N.  C.  683. 

The  provisions  of  the  liquor  law  that  of- 
fenses against  it  shall  be  entered  for  trial 
in  the  first  term,  that  a  continuance  shall 
not  be  allowed  without  cause  shown,  and  that 
a  nolle  prosequi  or  discontinuance  shall  not 
be  entered  without  cause,  and  only  with  con- 
sent of  the  court,  does  not  prevent  a  trial 
by  due  process  of  law,  and  in  accordance 
with  the  law  of  the  land.  State  v.  Hodgson, 
28  Ati.  1089,  1094,  66  VL  134. 

A  general  statute  authorizing  a  simpli- 
fied form  of  indictment  for  murder  is  not 
unconstitutional  as  depriving  a  person,  con- 
victed for  life,  of  "due  process  of  law."  Cald- 
well V.  Texas,  11  Sup.  Ct  224,  226^  137  U. 
S.  692,  84  L.  Ed.  8ia  Thus  Const  art  3,  § 
8,  in  allowing  an  information  to  be  filed  with 
leave  of  court,  without  preliminary  examina- 


tion, affords  due  process  of  law.    State  t. 
Brett,  40  Pac.  873,  876.  16  Mont  860. 

Proof  of  a  former  conviction,  in  pur- 
suance of  Pen.  Code,  (  688,  providing  for  an 
increased  penalty  for  the  commission  of  a 
felony  after  a  former  conviction,  is  not  ob- 
jectionable as  not  being  due  process  of  law. 
People  V.  Sickles,  51  N.  B.  288,  290,  156  N. 
Y.641. 

When  a  state  court  of  competent  juris- 
diction, in  due  form,  has  convicted  the  de- 
fendant of  a  crime,  the  verdict  and  judg- 
ment are  conclusive  evidence  of  the  fact  that 
it  is,  according  to  the  laws  of  the  state,  a 
crime  to  do  the  thing  that  was  done,  and  the 
question  is  whether  or  not  it  be  a  crime 
at  common  law;  and  it  is  "due  process  of 
law,"  under  the  fourteenth  amendment  to  the 
federal  Constitution,  if  the  state  court  de- 
prives the  defendant  of  his  liberty  by  im- 
prisonment until  a  lawful  sentence  upon  such 
conviction.  In  re  King  (U.  S.)  46  Fed.  905, 
907. 

The  provisions  of  the  llquot  law  that 
offenses  against  it  shall  enter  for  trial  in  the 
first  term,  that  a  continuance  shall  not  be 
allowed  without  cause  shown,  that  a  nolle 
prosequi  or  discontinuance  shall  not  be  en- 
tered without  cause,  and  only  with  the  con- 
sent of  the  court,  does  not  prevent  a  trial 
by  "due  process  of  law"  and  in  accordance 
with  the  "law  of  the  land."  State  v.  Hodg- 
son, 28  Atl.  1089,  1094,  66  Vt  134. 

The  expression  "law  of  the  land,"  in 
the  Rhode  Island  Constitution,  is  held  to  in- 
clude the  right  to  contest  the  charge  and  be 
discharged  unless  it  is  proven;  therefore  it 
is  held  that  an  act  of  the  Legislature  of  that 
state  which  authorized  a  criminal  prosecu- 
tion upon  a  complaint  against  no  person  in 
particular,  and  not  containing  a  charge  of  the 
substantive  facts  necessary  to  constitute  the 
offense,  was  not  in  accordance  with  the  law 
of  the  land  or  due  process  of  law.  Greene 
V.  Briggs  (U.  S.)  10  Fed.  Cas.  1135. 

Cr.  Proc.  Act,  §  68,  distinguishes  two  de- 
grees of  murder,  and  provides  that  upon  a 
plea  of  guilty  the  court  shall  proceed,  by 
examination  of  the  witnesses,  to  determine 
the  degree  of  the  prisoner's  crime,  and  to 
pass  sentence  accordingly.  It  was  held  that 
when  such  proceeding  was  held  in  strict  ac- 
cordance with  the  Constitution  and  the  laws 
of  the  state,  it  was  due  process  of  law.  Hal- 
linger  V.  Davis,  13  Sup.  Ct  105,  107,  146  U. 
S.  314,  86  L.  Ed.  986. 

A  state  law  authorizing  a  prosecuting  at- 
torney, in  preliminary  proceedings  had  to  de- 
termine whether  or  not  there  is  probable 
cause  to  charge  a  party  with  a  certain  of- 
fense, to  compel  the  attendance  of  witnesses 
before  him,  by  subpoena  and  attachment  and 
to  punish  them  for  disobedience  to  his  writs. 
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!■  tmconstltutiona]  as  depriving  tbose  who 
are  Bununoned,  and  refuse  to  obey,  of  their 
liberty  without  dne  process  of  law.  Undoubt- 
edly the  Legislature  has  authority  to  delegate 
a  part  of  the  Judicial  power  to  ministerial 
offices,  as,  for  example,  coroners  and  county 
commissioners,  but  sudi  a  proceeding  as  Is 
contemplated  in  the  statute  is  an  attempt  to 
unite  the  executive  and  Judicial  branches  of 
the  government,  and  thereby  create  a  kind 
of  despotism.  In  re  Ziebold  (U.  8.)  28  Fed. 
791,  794. 

When  a  prisoner  sentenced  to  death  car- 
ries his  case  to  an  appellate  court,  "due  pro- 
cess of  law"  does  not  require  that  he  shall 
be  personally  present  thereon  when  it  pro- 
nounces its  Judgment,  since  in  case  of  affirm- 
ance it  pronounces  no  new  sentence,  but  mere- 
ly directs  that  the  sentence  already  imposed 
be  carried  into  execution.  Schwab  v.  Berg- 
gren,  12  Sup.  Ct  625,  526,  143  U.  S.  442,  36 
L  Ed.  218;  Fielden  v.  People  of  Illinois,  12 
Sup.  Gt  628,  630,  148  U.  S.  452,  86  L.  Ed. 
224. 

8«me— In  tas  prooeedlnss. 

"Due  process  of  law"  is  the  prosecution 
of  a  suit  according  to  the  prescribed  and  well- 
settled  rules  of  practice,  for  the  purpose  of 
establishing  some  right  or  determining  the 
title  to  or  the  value  of  property;  and  that 
no  person  can  be  deprived  of  his  property 
against  his  will  without  It  is  entirely  proper 
in  Judicial  proceedings,  but  has  always  been 
held  entirely  inapplicable  In  ordinary  tax 
proceedings.  In  re  Tax  Sale,  23  N.  W.  189, 
190,  64  Mich.  417. 

Whenever,  by  the  laws  of  a  state  or  by 
state  authority,  a  tax  assessment  or  servitude 
or  other  burden  is  Imposed  upon  property  for 
public  use,  whether  it  be  for  the  whole  state 
or  for  some  more  limited  portion  of  the  com- 
munity-, and  those  laws  provide  for  a  mode 
of  confirming  or  contesting  the  charge,  thus 
imposed,  in  the  ordinary  courts  of  Justice, 
with  such  notice  to  the  person  or  such  pro- 
ceeding in  regard  to  the  property  as  is  ap- 
propriate in  the  nature  of  the  case,  the  Judg- 
ment in  such  proceedings  cannot  be  said  to 
deprive  the  owner  of  his  property  without 
"due  process  of  law."  Davidson  v.  City  of 
New  Orleans,  96  U.  &  97,  104,  24  L.  Bd. 
616. 

It  has  frequently  been  held  by  the  Su- 
preme Court,  when  asked  to  review  tax  pro- 
ceedings in  state  courts,  that  "due  process  of 
law"  is  afforded  litigants  if  they  have  an  op- 
portunity to  question  the  validity  or  the 
amount  of  an  assessment  or  charge  before 
the  amount  is  determined,  or  at  any  subse- 
quent proceedings  to  enforce  its  collection,  or 
at  any  time  before  final  Judgment  is  entered. 
Gallup  V.  Schmidt,  22  Sup.  Ct  162,  164^  183 
U.  S.  300,  46  L.  Ed.  207. 


If  the  method  for  levying  taxes  is  one 
that  in  its  intended  and  normal  workings  will 
result  In  equal  and  uniform  taxation  as  be- 
tween all  its  citizens,  and  the  right  of  hear- 
ing upon  alleged  errors  is  preserved,  such 
method  is  "due  process  of  law."  The  fact 
that  a  statute  authorized  the  assessors  to 
double  the  appraised  value  of  the  taxable 
estate  which  they  may  be  able  to  find  belong- 
ing to  a  taxpayer  who  fails  to  return  his  tax- 
able estate  does  not  render  it  void  or  uncon- 
stitutional. Bartlett  v.  Wilson,  8  AU.  821, 
831«  69  Vt  28. 

Proceedings  to  raise  revenue  by  levying 
and  collecting  taxes  are  not  necessarily  Judi- 
cial, and  due  process  of  law,  as  applied  to 
them,  does  not  imply  or  require  the  right  to 
such  notice  and  hearing  as  are  considered 
to  be  essential  to  the  validity  of  the  proceed- 
ings and  Judgments  of  Judicial  tribunals. 
Thus  an  act  requiring  notice  of  the  time  and 
place  of  meeting  of  a  board  of  equalization 
in  no  less  than  five  public  places,  and  for 
the  hearing  of  claims  of  any  inequalities  in 
the  assessments,  and  for  the  correction  of 
errors,  and  also  requiring  a  notice  of  sale, 
such  notices  constitute  due  process  of  law. 
Baldwin  v.  Ely,  28  N.  W.  892,  399,  66  Wis. 
17L 

What  is  "due  process  of  law"  In  pro- 
ceedings for  the  collection  of  taxes  is  left 
by  the  Constitution  largely  to  the  legislative 
discretion.  The  machinery  may  be  simple 
and  the  proceeding  summary,  but  it  must 
be  a  proceeding  which  is  to  be,  and  not  which 
has  been,  taken.  The  citizen  must  have  an 
opportunity  to  comply  with  the  requirements 
of  the  law,  and  the  state,  and  not  the  citizen, 
must  be  the  actor.  If,  because  of  the  neg- 
ligence of  its  agents,  the  state  shall  fail  to 
divest  the  citizen  of  his  title  by  a  sale  for 
taxes,  it  m&y  begin  anew  and  collect  the 
amount  to  which  it  is  entitled;  but,  having 
proceeded  and  failed,  it  cannot  by  a  mere 
legislative  declaration  accomplish  what  it 
failed  to  do  by  the  proceeding  which  it  had 
provided,  and  validate  tax  titles  which  were 
void  under  the  law  in  force  at  the  time  the 
tax  title  was  acquired.  Dingey  v.  Paxton,  60 
Miss.  1038,  1057,  105a 

As  a  general  rule,  confiscation  of  prop- 
erty without  a  Judicial  hearing  after  due  no- 
tice is  not  due  process  of  law,  so  that  a  stat- 
ute, imposing  an  inheritance  tax,  which  does 
not  give  the  representative  or  heir  notice  or 
opportunity  for  him  to  be  heard  as  to  the  fix- 
ing of  the  appraisement  of  the  estate  of  such 
taxation,  deprives  him  of  his  property  with- 
out due  process  of  law.  Ferry  v.  Campbell, 
81  N.  W.  604,  605,  110  Iowa,  290.  50  L.  E. 
A.  92. 

An  assessment  made  In  the  exercise  of 
the  taxing  power  of  the  state,  in  accord  with 
the  law,  by  proceedings  wherein  are  provl- 
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slons  for  an  appeal  or  oth^  means  ot  cor- 
recting any  error.  Illegality*  or  want  of  au- 
thority, is  not  in  conflict  with  the  provision 
of  the  Constitution  against  deprivation  of 
property  without  due  process  of  law.  Yeo- 
mana  v.  Riddle,  60  N.  W.  886,  890,  84  Iowa, 
147. 

In  discussing  the  validity  of  a  tax  law 
providing  that  if  an  owner  fails  to  enter 
his  lands  for  taxation  they  shall  be  forfeited 
to  the  state,  it  was  contended  that  such  law 
derived  the  owner  of  his  property  without 
"due  process  of  law";  but  the  court  said: 
"We  know  of  no  reason  why  a  forfeiture  of 
title  to  land  for  sufficient  causey  by  statute 
or  constitutional  legislation,  la  not  by  due 
process  of  law.  It  certainly  la  not  for  arbi- 
trary exercise  of  the  powers  of  government 
which  Magna  Charta  intended  to  prevent 
when  it  declared  that  no  person  should  be 
deprived  of  life,  liberty,  or  property  except 
by  the  judgment  of  bis  peers  or  the  law  of 
the  land.  The  contention  that  the  constitu- 
tional provisions  re-enacting  those  of  the  Great 
Charter  require  something  in  the  nature  of 
process  and  judicial  proceedings  before  di- 
vesting title  seems  inconsistent  with  accus- 
tomed methods  of  enforcing  revenue  laws, 
which  are  themselves  as  old  as  Magna  Char- 
ta. The  objection  appears  to  be  not  to  the 
right  of  the  state  to  provide  by  legislation 
that  a  certain  act  or  omission  shall  work 
a  forfeiture  or  incur  a  penalty;  it  is  to  de- 
claring the  forfeiture  complete  by  the  act, 
without  any  subsequent  legal  procedure;  but 
if  the  act  in  its  very  commission  involves  the 
forfeiture,  nothing  remains  but  to  ascertain 
the  fact  of  its  commission,  and  that  can  as 
well  be  done  in  a  subsequent  suit  involving 
the  title  as  by  a  proceeding  brought  by  the 
state  to  enforce  the  forfeiture."  Read  v.  Din- 
gesa  (U.  S.)  60  Fed.  21,  27,  8  C.  C.  A.  389. 
See,  also,  State  v.  Sponaugle,  82  S.  B.  283, 
284,  46  W.  Va.  416.  43  L.  R.  A.  727. 

Under  the  constitutional  provision  that 
no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  "due  process  of  law," 
notice  of  a  tax  sale  was  indispensable  in  or- 
der that  the  title  of  defendant's  property 
might  be  transferred  to  another.  To  say  oth- 
erwise would  be  to  hold  in  effect  that  the 
Legislature  has  the  power  to  take  the  prop- 
erty of  one  person  and  give  It  to  another. 
Roth  V.  Gabbert.  27  S.  W.  528,  680,  123  Mo. 
21.  See,  also,  Newton  v.  Raper,  60  N.  B.  749, 
760,  160  Ind.  630. 

After  quoting  the  definition  of  ''due  pro- 
cess of  law"  in  Davidson  v.  City  of  New  Or- 
leans, 96  U.  S.  97,  24  L.  Bd.  616,  and  Hagar 
V.  Reclamation  Dist  No.  108,  111  U.  S.  701, 
708,  4  Sup.  Ct  663,  28  L.  Bd.  669,  it  was 
held  that  a  statute  providing  for  the  con- 
struction of  sewers,  and  levying  of  assess- 
ments therefor  according  to  area,  and  re- 
gardless of  improvements  and  a  petition  of  a 


majority  of  the  property  owners,  and  pio> 
viding  that  during  the  progress  of  the  work 
all  persons  interested  shall  have  opportunity 
to  object  to  the  materials  used,  and  the  man- 
ner in  which  the  work  is  done,  or  any  sup- 
posed violation  of  the  contract,  was  not  due 
process  of  law,  since,  the  levjrlng  of  assess^ 
ments  being  a  mere  mathematical  computa- 
tion, it  was  unnecessary  to  provide  an  oppor- 
tunity for  lot  owners  to  be  heard  on  the  as- 
sessment Gillette  v.  City  of  Denver  (U.  8.) 
21  Fed.^  822,  823. 

Same— Nature  matd  svAeieBey  ef  notioe 
in  KoneraL 

While  it  is  practically  Impossible,  and 
certainly  unwise,  to  attempt  to  give  a  con- 
cise and  comprehensive  definition  of  "due 
process  of  law"  and  "law  of  the  land,"  it 
is  certain  that  notice  to  the  parties  to  be 
affected  of  the  claim  against  them,  and  an  op- 
portunity to  be  heard  upon  it,  are  essential 
elements  of  every  proceeding  in  a  court  of 
justice  which  can  be  said  to  constitute  due 
process  of  law  or  to  be  in  accord  with  the 
law  of  the  land.  The  basic  principle  of  Bng- 
lish  jurisprudence  is  that  no  man  shall  be 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law — ^without  a  course  of  le- 
gal proceedings  according  to  those  rules  and 
forms  which  have  been  established  for  the 
protection  of  private  rights.  Such  a  course 
must  be  appropriate  to  the  case  and  just  to 
the  party  affected.  It  must  give  him  notice 
of  the  charge  or  claim  against  him,  and  an 
opportunity  to  be  heard  respecting  the  justice 
of  the  order  or  judgment  sought.  The  notice 
must  be  such  that  he  may  be  advised  from 
it  of  the  nature  of  the  claim  against  him, 
and  of  the  relief  sought  for  from  the  court 
if  the  claim  is  sustained;  and  the  opportunity 
to  be  heard  must  be  such  that  he  may,  if  he 
chooses,  cross-examine  the  witnesses  produ- 
ced to  sustain  the  claim,  and  produce  wit- 
nesses to  refute  it  if  a  question  of  fact  is  in 
issue;  and,  if  a  question  of  law  is  presented, 
the  opportunity  to  be  heard  must  be  such 
that  his  counsel  may,  if  they  desire,  argue 
the  justice  and  propriety  of  the  judgment  or 
order  proposed.  Judicial  orders  or  judg- 
ments affecting  the  life  or  property  of  citi- 
zens, in  the  absence  of  such  a  notice  and  op 
portunity  to  be  heard  to  the  party  affected, 
are  violative  of  the  fundamental  principles  of 
our  laws,  and  cannot  be  sustained.  In  re 
Rosser  (U.  S.)  101  Fed.  662,  667,  41  C.  C.  A. 
497. 

"Due  process  of  law**  means  that  those 
general  rules  established  in  our  system  of 
jurisprudence  for  the  security  of  private 
rights  must  be  observed.  Where  life  and  lib- 
erty are  involved,  due  process  requires  that 
there  be  a  regular  course  of  judicial  proceed- 
ings, which  imply  that  the  party  to  be  affect- 
ed shall  have  notice,  and  an  opportunity  to 
be  heard;  so,  also,  where  title  or  possession 
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of  property  Is  Involved.  But  where  the  tak- 
ing of  property  is  in  the  enforcement  of  a 
tax,  the  proceeding  is  necessarily  less  formal, 
and  whether  notice  to  him  is  at  all  neces- 
sary may  depend  upon  the  character  of  the 
tax,  and  the  manner  in  which  its  amount  is 
determinable.  Respect  must  be  had  to  the 
cause  and  object  of  the  taking,  whether  un- 
der the  taxing  power,  the  power  of  eminent 
domain,  or  the  power  of  assessments  for  local 
improvements,  or  some  of  these;  and,  if 
found  to  be  suitable  or  admissible  in  the 
special  case,  it  will  be  adjudged  to  be  due 
process  of  law;  but  if  found  to  be  arbitrary, 
oppressive,  and  unjust,  it  may  be  declared 
not  to  be  due  process  of  law.  Baldwin  v.  Ely, 
28  N.  W.  392,  399,  66  Wis.  171. 

While  the  phrase  "due  process  of  law,** 
as  applied  in  this  country,  is  more  or  less 
controlled  by  its  application  to  the  facts  and 
conditions  of  the  particular  case,  yet  in  its 
universality  it  implies  the  right  of  the  per- 
son to  be  affected  by  a  judicial  proceeding 
against  him  to  be  present  before  the. tribunal 
which  pronounces  judgment  upon  the  ques- 
tion of  life,  liberty,  or  property  in  its  most 
comprehensive  sense;  to  be  heard  by  testi- 
mony or  otherwise;  and  to  have  the  right 
of  controverting  by  proof  every  material  fact 
which  bears  on  the  question  of  right  in  the 
matter  involved.  If  any  question  of  fact  or 
•  liability  be  conclusively  presumed  against 
him,  there  is  not  due  process  of  law.  H olden 
V.  Hardy,  167  U.  S.  366,  18  Sup.  Ct  383,  42 
L.  Ed.  780;  Zeigler  v.  South  &  N.  A.  R.  Co., 
58  Ala.  594,  599;  Moss  v.  Whitzel  (U.  S.)  108 
Fed.  579,  582;  Ex  parte  Murray  (U.  S.)  35 
Fed.  496,  497;  Meyers  v.  Shields  (U.  S.)  01 
Fed.  713,  717;  Mead  v.  Larkin,  66  Ala.  87,  88; 
Wilburn  y.  McCalley,  63  Ala.  436,  443;  Mc- 
Gavock  V.  City  of  Omaha,  58  N.  W.  543.  546. 
40  Neb.  64;  Union  Pacific  Ry.  Co.  v.  De  Busk. 
20  Pac.  752,  755,  12  Colo.  294,  3  L.  R.  A.  350, 
13  Am.  St  Rep.  221;  Avant  v.  Flynn,  49  N. 
W.  15,  18,  2  S.  D.  153. 

"Due  process  of  law"  means  giving  a 
man  notice  of  the  charge  or  claim  against 
him,  and  opportunity  to  be  heard  respecting 
the  justice  of  the  order  or  judgment.  The 
notice  must  be  such  that  he  may  be  advised 
upon  it  of  the  nature  of  the  claim  against 
him,  and  of  the  relief  sought  from  the  court 
if  the  claim  is  sustained.  Opportunity  to  be 
heard  must  be  such  that  he  may,  if  he  choos- 
es, cross-examine  the  witnesses  to  sustain  the 
claim,  and  to  produce  witnesses  to  refute  it 
if  question  of  fact  is  the  issue;  and,  if  the 
question  of  law  is  presented,  the  opportunity 
to  be  heard  must  be  such  that  his  counsel 
may,  if  they  desire,  argue  the  justice  and 
propriety  of  the  judgment  or  order  proposed. 
In  re  Rosser  (U.  S.)  101  Fed.  562,  566,  41  C 
C.  A.  497. 

Many  definitions  of  "due  process  of  law" 
have  been  attempted,  but  it  is  believed  they 


all  come  to  this:  that  a  party  shall  have  his 
day  in  court — trial — ^which  means  the  right 
of  each  party,  plaintiff  or  defendant,  to  in- 
troduce evidence  to  establish  his  right  to  re- 
cover on  the  one  hand,  and  to  establish  his 
defense  on  the  part  of  the  other;  after  which 
comes  judgment  Any  judgment  which  Is 
rendered  without  these  modes  of  procedure, 
or  in  disregard  of  them,  is  not  due  process 
of  law.  Any  other  procedure  condemns  be- 
fore it  hears,  does  not  proceed  upon  inquiry, 
but  renders  judgment  before  trial.  Jensen  v. 
Union  Pac  Ry.  Co.,  21  Pac  994^  995^  6  Utah, 
253,  4  L.  R.  A.  724. 

"Due  process  of  law"  means  by  due 
course  of  legal  proceedings  in  accordance  with 
established  principles  and  maxims;  yet  what 
constitutes  due  process  of  law  may  differ 
with  different  cases.  While  every  man  has  a 
i  right  to  require  that  his  own  controversies 
shall  be  judged  by  the  same  rules  which  are 
applied  in  the  controversies  of  his  neighbors, 
the  necessity  for  general  rules  is  not  such 
as  to  preclude  the  legislature  from  estab- 
lishing special  rules  for  particular  classes  of 
cases,  provided  these  particular  cases  range 
themselves  under  some  general  rule  of  legis- 
lative power.  And  hence  there  are  a  num- 
ber of  classes  of  cases  where  the  property  of 
the  citizen  may  be  taken  without  the  actual 
service  of  ordinary  process  upon  him,  or  with- 
out his  ever  actually  having  his  day  in  court 
Proceedings  in  admiralty  and  in  attachments 
against  the  property  of  nonresident  debtors 
are  an  illustration.  Youst  ▼•  Willis,  49  Pac 
1014, 1015,  5  Okl.  413. 

To  give  a  judicial  proceeding  any  validi- 
ty if  it  involves  merely  a  determination  of 
the  personal  liability  of  the  defendant,  he 
must  be  brought  within  its  Jurisdiction  by 
service  of  process  within  the  state,  or  his  vol- 
untary appearance.  Penuoyer  v.  Neff,  95  U. 
S.  714,  733,  24  L.  Ed.  565;  Brooks  v.  Dun 
(U.  S.)  51  Fed.  138,  144;  Ex  parte  Strieker 
(U.  S.)  109  Fed.  145.  150;  Caldwell  v.  Ar- 
mour (Del.)  43  Atl.  517,  519,  1  Pennewill,  545; 
Kemper-Thomas  Paper  Co.  v.  Shyer  (Tenn.) 
67  S.  W.  856,  859,  58  L.  R.  A.  173;  South 
Platte  Land  Co.  v.  Buffalo  County  Com'rs,  7 
Neb.  253,  258. 

"Due  process  of  law,"  as  used  in  Const 
art  1,  S  7,  providing  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law,  should  be  construed  as 
intending  to  protect  the  citizens  in  the  en- 
joyment of  life,  liberty,  or  property,  and  pro- 
hibit interference  therewith,  except  in  accord- 
ance with  such  provisions  of  law  as  the  Leg- 
islature may  enact  to  protect  society  and  se- 
cure the  right  guarantied  by  the  Constitution. 
The  word  "process"  cannot  mean  that  no 
judgment  can  be  authorized  except  on  sum- 
mons, or  some  writ  of  that  nature,  technicpJly 
known  "as  process  first  issued";  for  it  is  not 
doubted  but  that  judgments  may  be  entered 
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OQ  confession,  by  lubmission  to  arbitration, 
by  warrant  of  attorney,  and  perhaps  in  other 
ways  without  serrice  of  process.  Dayidson 
v.  Farrell,  8  Minn.  258,  262  (Gil.  225,  229). 
This  clause  in  the  Constitution  does  not  pro- 
hibit the  Legislature  from  establishing  a  gen- 
eral rule  of  practice  by  which  notice  of  the 
institution  of  the  action  may  be  given  by  an 
attorney  or  party.  Gilmer  y.  Bird,  15  Fla. 
410,  421;  City  of  Brooklyn  y.  Franz,  33  N.  Y. 
Supp.  869,  87  Hun,  54.  "Due  process  of  law" 
implies  notice  and  hearing,  or  an  opportunity 
to  be  heard.  Where  such  is  not  required  or 
provided  for  in  the  act,  such  act  Is  uncon- 
stitutional, even  though  notice  of  the  fact  of 
the  thing  to  be  done  was  given.  In  re  Jen- 
sen, 59  N.  Y.  Supp.  653,  655,  28  Misc.  Rep. 

37a 

It  is  not  enough  that  the  parties  may  by 
chance  have  uotice,  or  that  they  may  as  a 
matter  of  favor  have  a  hearing.  The  law 
must  require  a  notice  to  them,  and  give  them 
the  right  to  a  hearing,  and  an  opportunity  to 
be  heard.  San  Mateo  County  v.  Southern 
Pac.  R.  Co.  (U.  S.)  13  Fed.  722,  752.  But  see 
Avant  v.  Flynn,  49  N.  W.  15,  18,  2  S.  D.  153. 
If  the  owner  or  his  agent  or  representative 
be  present  at  the  time  the  addition  of  omitted 
property  is  made  to  the  roll  and  knows  there- 
of, such  knowledge  is  equivalent  to  personal 
notice  and  an  addition  so  made  cannot  be 
considered  as  depriving  the  owner  of  his 
property  without  due  process  of  law.  Code 
Civ.  Proc.  §  720,  which  authorlsses  a  judge  by 
order  to  permit  the  judgment  creditor  to  in- 
stitute supplemental  proceedings  on  a  judg- 
ment against  a  debtor  of  the  judgment  debtor, 
lb  not  unconstitutional  as  taking  property 
without  "due  process  of  law."  Though  it 
doec  not  provide  notice  of  such  proceeding  to 
the  judgment  debtor,  he,  having  been  a  party 
to  the  action  and  judgment,  must  be  held  to 
be  fully  aware  of  the  legal  effect  of  it  High 
v.  Bank  of  Commerce,  30  Pac.  556,  05  Cal. 
886,  29  Am.  St  Rep.  121.  See,  also,  Bx  parte 
Murray  (U.  S.)  35  Fed.  496,  497. 

Due  process  of  law  does  not  require  that 
there  must  be  a  personal  notice  to  the  party 
whose  property  is  in  question.  It  is  sufficient 
.If  a  kind  of  notice  is  provided  by  which  It 
is  reasonably  probable  that  the  party  pro- 
ceeded against  will  be  apprised  of  what  is  go- 
ing on  against  him,  and  an  opportunity  is 
offered  him  to  defend.  Happy  v.  Mosher,  48 
N.  Y.  313,  317;  In  re  Union  Elevated  R.  Co. 
of  Brooklyn,  19  N.  B.  664,  668,  112  N.  Y.  61, 
2  L.  R.  A.  359;  City  of  Indianapolis  v.  Holt 
and.)  57  N.  B.  966,  970;  Gilchrist  v.  Schmid- 
ling,  12  Kan.  263,  272;  Kansas  City  v.  Dun- 
can, 37  S.  W.  518,  615.  135  Mo.  571. 

No  court  of  justice  in  this  country  can 
acquire  jurisdiction  over  a  person,  or  a  right 
to  render  a  judgment  in  personam  against 
him,  without  a  service  upon  him  in  person  of 
a  summons  in  the  action,  unless  he  entera  his 


voluntary  appearance  therein.  Nothing  else 
Is  "due  process  of  law."  Moredock  y.  Kirby 
(U.  S.)  118  Fed.  180,  183. 

If  the  mode  of  service  provided  by  stat- 
ute is,  under  the  circumstances,  reasonable 
and  appropriate  to  the  case,  it  is  "due  pro- 
cess of  law,"  and,  as  to  citizens  and  residents 
of  the  state,  will  give  jurisdiction  of  the  per- 
son and  support  a  personal  judgment  against 
them,  although  they  were  not  served  in  per- 
son. Town  of  Hinckley  v.  Kettle  River  R. 
Co.,  72  N.  W.  835.  836,  70  Minn.  105. 

"Due  process  of  law,"  when  applied  to 
judicial  proceedings  which  are  not  In  the  na- 
ture of  proceedings  in  rem,  requires  that  the 
defendant  should  be  brought  within  the  ju- 
risdiction, either  by  service  of  process  within 
the  time,  or  by  his  voluntary  appearance. 
Wilson  V.  American  Palace  Car  Co.  (N.  J.)  55 
Atl.  997,  998. 

"Due  course  or  process  of  law,"  with  re- 
spect to  actions  on  a  foreign  judgment  neces- 
sarily involves  reasonable  notice  to  the  de- 
fendant of  the  institution  and  nature  of  the 
action,  unless  waived,  or,  if  he  be  a  nonresi- 
dent, by  personal  service  within  the  jurisdic- 
tion, and  a  fair  opportimity  to  be  beard  be- 
fore a  tribunal  of  competent  jurisdiction. 
Fisher  v.  Fielding,  34  Atl.  714,  67  Conn.  91, 
32  L.  R.  A.  236,  52  Am.  St  Rep.  270. 

Same— Notioe  by  publloatloii* 

Although  the  Legislature  may  at  Its 
pleasure  provide  new  remedies  or  change  old 
ones,  the  power  is  nevertheless  subject  to  the 
condition  that  it  cannot  remove  certain  an- 
cient landmarks  which  have  always  been  rec- 
ognized and  observed  in  judicial  proceedings. 
Hence  it  becomes  important,  in  determining 
what  kind  of  notice  would  constitute  due 
process  of  law  in  judicial  proceedings  affect- 
ing a  man's  property,  to  ascertain  what  notice 
has  always  been  required  and  deemed  essen- 
tial— necessary  to  actions  or  proceedings  of 
that  kind — according  to  that  system  of  juris- 
prudence of  which  ours  Is  a  derivative.  In 
an  action  In  personam  of  a  strictly  judicial 
character,  proceeding  according  to  the  course 
of  the  common  law,  service  of  process  by 
publication  in  a  newspaper  upon  resident  de- 
fendants who  are  persons  within  the  state 
and  can  be  found  therein  is  not  due  process 
of  law,  and  a  statute  authorizing  such  service 
in  actions  to  foreclose  mortgages  is  unconsti- 
tutional and  void.  Bardwell  v.  Collins,  46 
N.  W.  315,  317,  44  Minn.  97,  9  L.  R.  A.  152, 
20  Am.  St  Rep.  547. 

A  service  of  summons  by  publication 
against  a  nonresident,  not  accompanied  by 
an  attachment  of  property,  is  void  as  being 
without  due  process  of  law.  Pennoyer  v. 
Neff,  95  U.  S.  714,  733,  24  L.  Ed.  565. 

Shannon's  Code,  |  5298,  providing  that  in 
nonresident  attachment  proceedings  based  on 
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attachment  of  property  and  serylce  by  publi- 
cation, when  the  property  attached  is  not 
sufficient  to  satisfy  the  recoyery,  execution 
may  issue  for  the  residue  as  in  other  cases, 
is,  In  so  far  as  it  attempts  to  authorize  a  per- 
sonal judgment  and  an  execution  against  a 
nonserred,  nonappearing  nonresident  for  any 
amount  after  the  appropriation  of  his  im- 
pounded property,  repugnant  to  the  "due  pro- 
cess of  law"  clause  of  the  fourteenth  amend- 
ment to  the  federal  Constitution.  Kemper- 
Thomas  Paper  Co.  v.  Shyer,  67  S.  W.  856, 
859,  108  Tenn.  444.  58  L  R.  A.  173. 

Where  a  defendant  is  a  nonresident  at 
the  time  of  proceedings  for  divorce,  and  is 
not  served  with  process  within  the  state,  and 
does  not  appear,  a  decree  for  allihony,  based 
solely  on  publication  or  service  out  of  the 
state,  is  a  decree  fixing  personal  liability  or 
obligations  without  "due  process  of  law,"  and 
therefore  void  under  the  federal  Constitution. 
Elmendorf  v.  Elmendorf,  44  Atl.  164,  165,  58 
N.  J.  Eq.  118. 

In  New  York  laws  relating  to  the  opera- 
tion and  construction  of  steam  railways  wlth^ 
In  cities,  providing  for  the  procurement  of 
tbe  consent  of  the  local  authorities  and  own- 
ers of  one-balf  in  value  of  the  property  on 
the  line  of  the  proposed  road,  and  authoriz- 
ing the  grant  of  such  right  of  way  on  deter- 
mination of  the  necessity  of  such  railway 
without  the  consent  of  such  property  owners, 
though  the  statute  made  no  provision  for  per- 
sonal notice  to  each  person  Interested,  con- 
structive notice  by  publication  in  a  newspa- 
per and  by  posting  notices  along  the  proposed 
road  is  sufficient,  and  constitutes  due  process 
of  law.  In  re  Union  El.  R.  Co.  of  Brooklyn, 
19  N.  B.  664,  667,  112  N.  Y.  61,  2  U  R.  A.  359. 

Conceding  that  Act  May  1,  1897,  (  16 
(Laws  1897,  p.  141),  authorizes  a  finding  ^^re- 
specting title  to  land  before  an  Initial  regis- 
tration, as  against  residents  of  the  state  noti- 
fied only  by  publication.  It  does  not  invali- 
date the  act  as  authorizing  the  taking  of 
property  without  due  process  of  law,  as  sec- 
tions 11,  19,  20,  and  21  provide  for  personal 
service  in  certain  contingencies,  and  empow- 
er a  court  to  direct  further  notice  than  that 
of  publication.  People  v.  Simon,  52  N.  B. 
910,  914,  176  111.  165,  44  L.  R.  A.  801.  68  Am. 
St.  Rep.  175. 

Where  a  dty  charter  provided.  In  rela- 
tion to  assessments  for  local  improvements, 
that  an  estimate  of  the  expenses  of  such  im- 
provements to  be  assessed  and  charged  to 
the  lot  should  be  made  and  filed  for  the  in- 
spection of  the  parties  interested  before  such 
work  should  be  done;  that  such  work  should 
be  let  to  the  lowest  bidder,  upon  notice  pub- 
lished in  the  official  paper  of  the  city;  that, 
upon  the  determination  of  the  amount  charge- 
able upon  the  abutting  lands,  notice  should 
be  given  in  such  official  paper  of  the  letting 
of  the  contract  for  the  performances  of  the 


work,  the  filing  of  such  statement,  and  the 
proposed  issue  of  bonds,  unless  the  lot  own- 
ers respectively  should  elect  to  pay,  etc — 
such  provisions  were  not  void  as  being  with- 
out "due  process  of  law."  Meggett  v.  Olty 
of  Eau  Claire,  61  N.  W.  566,  569,  81  Wis. 


BAme— Hotiee  by  statvt*. 

Proceedings  to  raise  a  public  revenue  by 
levying  and  collecting  taxes  are  not  neces- 
sarily ludidal.  "Due  process  of  law,"  as  ap- 
plied to  that  subject,  does  not  imply  or  re- 
quire the  right  of  such  notice  and  hearing  as 
are  considered  to  be  essential  to  the  validity 
of  the  proceedings  and  Judgments  of  Judicial 
tribunals.  Notice  by  statute  is  generally  the 
only  notice  given,  and  that  has  been  held  suf- 
ficient In  the  Railroad  Tax  Cases  (U.  S.) 
13  Fed.  752,  Mr.  Justice  Field  says  due  pro- 
cess of  law  In  the  proceeding  is  deemed  to  be 
pursued  when,  after  the  assessment  is  made 
by  the  assessing  officers  upon  such  informa- 
tion as  they  may  obtain,  the  owner  is  allowed 
a  reasonable  opportunity,  at  a  time  and  place 
to  be  designated,  to  be  heard  respecting  the 
correctness  of  the  assessment,  and  to  show 
any  errors  in  valuation  committed  by  the  of- 
ficers. Notice  to  him  will  be  deemed  suffi- 
cient if  the  time  and  place  of  hearing  are 
designated  by  statute.  Hubbard  v.  Goss,  62 
N.  E.  36,  38,  157  Ind.  485.  See,  also,  Pitts- 
burgh, C,  C.  &  St.  L.  Ry.  Co.  y.  Backus,  33 
N.  E.  432,  438,  133  Ind.  625;  Cincinnati,  N. 
O.  A  T.  P.  R.  Co.  V.  Kentucky,  6  Sup.  Ct 
57,  60,  115  U.  S.  321,  29  L.  Ed.  414. 

Code  1873,  (  478,  authorizing  a  personal 
Judgment  against  a  property  owner  for  the 
amount  of  the  special  assessment  for  street 
improvement,  is  not  unconstitutlona]  as  de- 
priving him  of  his  property  without  due  pro- 
cess of  law,  though  he  is  a  nonresident  of  the 
state  and  has  no  actual  notice  of  the  pro- 
ceedings, since  the  law  under  which  the  pro- 
ceedings was  had  was  a  public  statute  of 
which  all  persons  interested  were  bound  to 
take  notice.  Dewey  v.  City  of  Des  Moines, 
70  N.  W.  605,  609,  101  Iowa,  416. 

S«me— Notioe  bj  substitiited  serriee. 

A  proceeding  in  a  personal  action  against 
absent  defendants  by  substituted  services 
through  a  curator  ad  hoc,  unaccompanied  by 
any  seizure  of  property,  is  not  due  process 
of  law,  and  the  Judgment  and  sale  thereun- 
der are  absolute  nullities.  Hobson  t.  Peake, 
10  South.  762,  763,  44  La.  Ann.  383. 

The  provision  of  Code,  I  3354^  that,  in  a 
suit  on  an  attachment  bond,  service  of  notice 
on  the  resident  surety  is  service  on  his  non- 
resident principal,  is  not  unconstitutional  as 
depriving  the  latter  of  his  property  without 
"due  process  of  law,"  for,  by  voluntarily 
seeking  an  extraordinary  statutory  remedy  in 
another  state,  tbe  plaintiff  subjects  himself 
to  the  statutory  liability  implied  thereby. 
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Continental  Nat  Bank  T.  Folaonit  8  8.  B. 
269,  274,  78  6a.  449. 

Where  no  notice  la  given  to  a  party  of  an 
action  against  bim  except  by  service  upon 
his  debtor  on  attachment  of  the  debt,  he  is 
deprived  of  bis  property  without  due  process 
of  law.  Martin  v.  Central  Vermont  B.  Co^ 
3  N.  Y.  Supp.  82,  83,  50  Hun,  847. 

An  act  which  authorizes  a  service  of 
process  on  any  agent  or  clerk,  where  the  cor- 
poration, company,  or  individual  has  an  of- 
fice or  agency  in  any  county  other  than  that 
in  which  the  chief  officer  or  principal  resides, 
is  invalid  as  to  citizens  of  other  states,  the 
service  not  being  due  process  of  law.  Brooks 
V.  Dun  (U.  S.)  51  Fed.  138,  144. 

Indiotmont  ox  inf  ormatio]&  nooessary. 

The  words  "law  of  the  land,"  as  used 
originally  In  Magna  Charta,  are  understood 
to  mean  "due  process  of  law" — that  is,  by 
Indictment  or  presentment  of  good  and  law- 
ful men — ^and  this,  says  ix>rd  Coke,  is  the 
true  sense  and  exposition  of  these  words. 
Bison  V.  Farr,  24  Ark.  161,  175,  87  Am.  Dec. 
52;  Bartlett  v.  Wilson,  8  Atl.  321,  323,  59 
Vt  23;  Lavln  v.  Emigrant  Industrial  Sav. 
Bank  (U.  B.)  1  Fed.  641,  660;  Gaines  v.  Bu- 
ford,  31  Ky.  (1  Dana)  481,  507;  Taylor  v.  Por- 
ter (N.  Y.)  4  Hill,  140,  145,  40  Am.  Dec.  274; 
People  V.  Tonybeen  (N.  Y.)  12  How.  Prac. 
238,  253;  Rowan  v.  State,  80  Wis.  129,  146, 
11  Am.  Bep.  559. 

The  words  "without  due  process  of  law" 
mean  that  no  one  shall  be  condemned  to 
lose  his  liberty  unless  by  the  presentment 
or  indictment  of  a  grand  jury,  and  a  regu- 
lar trial  according  to  the  course  of  the  com- 
mon law.  Cooper  v.  Schults  (N.  Y.)  32  How. 
Prac.  107, 123. 

The  words  "due  process  of  law,**  in  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  do  not  necessarily  require 
an  indictment  by  a  grand  Jury  in  a  prosecu- 
tion by  the  state  for  murder.  Hurtado  v. 
People  of  California,  4  Sup.  Ct.  Ill,  113,  110 
U.  S.  616,  28  L.  fid.  232;  McNulty  v.  Same^ 
13  Sup.  Ct  959,  960,  149  U.  S.  645,  37  L. 
Ed.  882;  In  re  Dolph,  28  Pac.  470,  471,  17 
Colo.  35;  Kalloch  v.  Superior  Court  of  City 
and  County  of  San  Francisco,  56  Cal.  229, 
241. 

"Due  pioceBS  of  law,"  in  relation  to  one 
charged  with  a  criminal  offense,  means  com- 
pliance by  the  government  with  all  the  fun- 
damental requisites,  such  as  that  the  party 
shall  be  charged  with  the  crime  in  the  way 
provided  by  the  Constitution  and  the  laws  of 
the  United  States.  Thus,  where  a  crime 
must  be  prosecuted  by  presentment  or  in- 
dictment, a  prosecution  by  information  la 
"without  due  process  of  law."  Ez  parte  Mc- 
Clusky  (U.  S.)  40  Fed.  71,  74. 


Due  process  of  law  means  a  proceed- 
ing "by  indictment  or  presentment  of  good 
and  lawful  men,  where  such  deeds  be  done, 
in  due  manner,  or  by  writ  original,  of  the 
common  law."  Dale  County  t.  Gunter,  46 
Ala.  llfi»  141« 

As  applleable  to  polioe  regiilatloiis. 

Undoubtedly  the  amendment  forbids  any 
arbitrary  deprivation  of  life,  liberty,  or  prop- 
erty, and  secures  equal  protection  to  all,  un- 
der like  circumstances,  in  the  enjoyment  of 
their  rights,  and  in  the  administration  of 
criminal  Justice  requires  that  no  different  or 
higher  punishment  shall  be  imposed  on  one 
than  is  imposed  on  all  for  like  offenses;  but 
it  was  not  designed  to  interfere  with  the 
power  of  the  state  to  protect  the  lives,  lib- 
erty, and  property  of  its  citizens,  and  to 
promote  health,  peace,  morals,  education, 
and  good  order.  In  re  Kemmler,  10  Sup.  Ct 
930,  933,  136  U.  S.  436,  34  L.  Ed.  519. 

"Due  process  of  law,"  In  legislative  pro- 
ceedings, requires  no  more  than  conformity 
to  rules  and  methods  of  safe  government, 
and  the  omission  to  exercise  powers  inhib- 
ited by  the  Constitution  or  delegated  to  the 
other  great  departments  of  government  A 
legitimate  exercise  by  the  government  of  its 
police  powers  does  not  constitute  a  depriva- 
tion of  property  'Without  due  process  of 
law."  People  v.  Bosenburg,  22  N.  Y.  Supp. 
56,  58,  67  Hun,  52;  Blttenhaus  v.  Johnston, 
66  N.  W.  805,  807,  92  Wis.  588,  32  L.  B.  A. 
380;  Davis  v.  State,  68  Ala.  58,  44  Am.  Bep. 
128;  Bertholf  v.  O'Beilly,  74  N.  Y.  509,  519,  30 
Am.  Bep.  323;  Jenkins  v.  Ballantyne,  30  Pac 
760,  8  Utah,  245,  16  U  B.  A.  689. 

The  provisions  of  Gen.  St  S.  O.  1882,  e. 
40,  that  the  entire  expenses  of  the  Bailroad 
Commission,  which  is  thereby  created  and 
invested  with  general  supervision  of  all  rail- 
roads in  the  state,  shall  be  borne  by  the 
several  corporations  owning  and  operating 
railroads  within  the  state,  does  not  deprive 
the  railroad  companies  of  their  property 
without  "due  process  of  law,"  as  the  busi- 
ness of  such  corporations  is  affected  with  a 
public  use  and  subject  to  legislative  regula- 
tion. Charlotte,  C.  &  A.  B.  Co.  v.  Gibbes,  12 
Sup.  Ct.  255,  142  U.  S.  386,  35  L.  Ed.  1051 
(followed  in  People  of  New  York  v.  Squire, 
12  Sup.  Ct  880,  884,  146  U.  S.  175,  36  L.  Ed. 


Act  Kan.  Feb.  19,  1881,  prohibits  the 
sale  and  manufacture  of  intoxicating  liquors 
within  that  state  except  for  medical,  scien- 
tific, and  mechanical  purposes,  and  punishes 
the  manufacture  and  sale  thereof,  except  for 
the  excepted  purposes,  as  a  misdemeanor, 
and  declares  all  places  where  such  liqasrs 
are  manufactured,  sold,  bartered,  or  glren 
away  in  violation  of  this  law  to  be  common 
nuisances,  and  provides  for  their  abatement 
The  defendant^  who  had  been  engaged  ^  t^ 


DUE  PROCESS  OF  LAW 


2254 


DUB  PROCESS  OF  LAW 


business  of  brewing  beer  prior  to  the  pas- 
sage of  tbis  act,  and  had  made  extensive  Im- 
provements peculiarly  adapted  to  such  busi- 
ness, was  arrested  for  selling  beer  prior  to 
the  enactment  of  the  act  It  was  held  that 
the  act  did  not  deprive  defendant  of  his  life, 
liberty,  or  property  without  "due  process  of 
law."  Mugler  v.  Kansas,  8  Sup.  Ot  273,  298, 
123  U.  S.  623.  31  L.  Ed.  205. 

In  judicial  proceedings  the  law  of  the 
land  requires  a  hearing  before  condemna- 
tion, and  Judgment  before  dispossessment; 
but  wlien  property  is  appropriated  by  the 
government  to  public  uses,  different  consid- 
erations from  those  which  exist  in  regard  to 
controversies  between  man  and  man  must 
prevail.  There  is  nothing  in  the  Constitu- 
tion of  the  state  of  ^exas  which  requires,  as 
a  preliminary  to  the  exercise  of  the  right  to 
condemn  horses  affected  with  the  glanders,  a 
judicial  trial  of  the  issue  as  to  the  necessity 
of  such  summary  action,  and  the  ascertain- 
ment and  awarding  of  damages  resulting 
therefrom.  It  Is  an  exercise  of  the  inherent 
power  of  the  government,  and  the  manner 
in  which  the  power  is  to  be  exercised  by 
summary  process  offends  no  provision  of  the 
state  or  federal  Constitution.  Chambers  v. 
Gilbert,  42  S.  W.  630,  G31,  17  Tex.  Civ.  App. 
106. 

Manner  and  mode  of  arrest  as  affect- 
ing. 

The  "due  process  of  law"  granted  by  the 
Qonstitutlon  of  the  United  States  is  com- 
plied with  when  the  party  is  regularly  in- 
dicted by  the  proper  grand  jury  in  the  state 
court,  has  a  trial  according  to  the  forms  and 
modes  prescribed  for  such  trial,  and  when 
in  that  trial  he  is  deprived  of  no  rights  to 
which  he  is  lawfully  entitled.  Mere  irregu- 
larities in  the  manner  in  which  he  may  be 
brought  into  custody  are  not  sufficient  to 
prevent  his  being  tried  for  the  crime  with 
which  he  is  charged  in  a  regular  indictment 
He  may  be  arrested  for  a  very  heinous  of- 
fense by  persons  without  any  warrant,  and 
without  any  previous  complaint,  and  brought 
before  a  proper  officer,  and  this  in  a  sense 
may  be  said  to  be  without  "due  process  of 
law";  but  it  would  hardly  be  claimed  that 
after  the  case  had  been  investigated,  and 
the  defendant  held  by  the  proper  authorities 
to  answer  for  his  crime,  he  could  plead  that 
he  was  first  arrested  without  due  process  of 
law.  Ker  v.  People  of  Illinois,  7  Sup.  Ct 
225,  227,  119  U.  S.  436,  30  L.  Ed.  421. 

"Due  process  of  law,"  within  the  pro- 
visions of  the  fourteenth  amendment  of  the 
Constitution,  declaring  that  no  state  shall 
deprive  a  i)erson  of  his  liberty  or  property 
without  due  process  of  law,  relates  to  legal 
process  in  the  state;  so  that  where  a  per- 
son was  Indicted  by  a  grand  jury  for  willful 
murder,  and  by  the  usual  and  regular  pro- 
cess which  has  existed  in  the  state  from 


time  immemorial  for  the  arrest  of  persona 
indicted  for  crime  by  the  grand  jury,  he  is 
held  by  due  process  of  law,  though  the  meth- 
od by  which  he  was  brought  into  the  state 
by  private  parties  did  not  constitute  due 
process  of  law  in  the  state  to  which  he  had 
fled.    In  re  Mahon  (U.  S.)  34  Fed.  525,  530. 

Rev.  St  c.  38,  div.  6,  {  4,  authorizing 
arrest  without  warrant  in  certain  cases,  does 
not  conflict  with  the  Constitution,  which  pro- 
vides that  no  person  shall  be  deprived  of  his 
life,  liberty,  or  property  without  due  pro- 
cess of  law.  North  y.  People,  28  N.  E.  966^ 
972,  139  111.  81. 

If  a  person  be  imprisoned  by  virtue  of 
process,  there  being  error  In  the  proceed- 
ing resulting  in  that  process,  yet  If  tlie  law 
is  valid  under  which  the  proceeding  is  had, 
such  imprisonment  is  not  without  due  pro- 
cess of  law.  The  bench  warrant  and  in- 
dictment by  virtue  of  which  the  relator  is 
imprisoned  must  necessarily  then  be  void; 
not  merely  irregular  and  voidable,  but  abso- 
lutely void,  or  the  relator  is  not  imprisoned 
without  due  process  of  law.  People  v.  Sher^ 
iff  of  Chautauqua  County  (N.  Y.)  11  Civ. 
Proc.  R.  172,  178,  179. 

Payment  of  oompeniation  for  property 
taken  iniplled. 

As  applied  to  the  appropriation  of  pri- 
vate property  for  public  uses  under  the  pow- 
er of  eminent  domain,  "due  process  of  law** 
does  not  mean  mere  legislative  enactments, 
nor  simply  compliance  with  the  forms  of  law, 
nor  even  constitutional  provision.  If  they  be 
inconsistent  with  previous  established  legal 
rights.  Such  a  construction  would  render 
the  restriction  absolutely  nugatory,  and  turn 
this  part  of  the  Constitution  mere  nonsense. 
Under  tbis  provision  of  the  Constitution  no 
state  can  lawfully  appropriate  private  prop- 
erty for  the  public  benefit  to  public  uses 
without  compensation  to  the  owner,  and  any 
attempt  to  do  so,  whether  direct  or  indi- 
rect, whether  authorized  by  the  Constitution 
of  the  state  or  by  legislative  enactment, 
is  wanting  for  that  due  process  of  law  re- 
quired by  the  amendment  Scott  v.  City  of 
Toledo  (U.  S.)  36  Fed.  385,  393,  1  L.  E.  A. 
()8S;  Forster  v.  Scott,  32  N.  B.  976,  977,  136 
N,  Y.  677,  18  L.  R.  A.  543. 

Due  process  of  law  forbids  that  one 
man's  property  or  right  to  property  shall  be 
taken  for  the  benefit  of  another,  or  for  the 
benefit  of  the  state,  without  compensation. 
Holden  v.  Hardy,  18  Sup.  Ct  383,  887,  169 
U.  S.  366,  42  L.  Ed.  780. 

"Due  process  of  law,"  as  applied  to  ju- 
dicial proceedings  instituted  for  the  taking 
of  private  property  for  public  use,  means 
such  process  as  recognizes  the  right  of  the 
owner  to  be  compensated  if  his  prop€»rty  be 
wrested  from  him  and  transferred  to  the 
puDlic    The  mere  form  of  the  proceedings 
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against  the  owner,  even  if  be  be  admitted 
to  defend,  cannot  convert  the  process  used 
into  due  process  of  law,  If  the  necessary  re- 
sult be  to  deprive  him  of  his  property  with- 
out compensation.  Chicago,  B.  &  Q.  R.  Go. 
Y.  City  of  Chicago,  17  Sup.  Ot  581,  584,  166 
U.  S.  226.  41  Ll  Ed.  979. 

There  is  no  *'due  process  of  law,"  no 
matter  what  form  of  procedure,  judicial  or 
otherwise,  may  be  prescribed,  if  the  plain 
purpose  and  inevitable  result  of  the  legis- 
lative enactment  is  the  spoliation  of  private 
property  for  the  benefit  of  the  public  with- 
out compensation.  It  is  a  mistake  to  say 
that  the  form  of  law  alone  constitutes  the 
process.  Thus  an  act  forbidding  the  manu- 
facture of  intoxicating  liquors  by  persons 
whose  property  had  been  employed  In  such 
manufacture  prior  to  the  passage  of  the  act 
is  void  as  depriving  him  of  his  property 
without  due  process  of  law.  Kansas  y.  Wal- 
ruff  (U.  S.)  26  Fed.  178,  179. 

Taking  or  traiufer  of  property  by  les- 
islative  aot  alone. 

The  mere  fiat  of  the  Legislature  trans- 
ferring the  property  of  one  person  to  an- 
other is  not  "due  process  of  law,"  within 
the  meaning  of  that  provision  In  the  Con- 
stitution of  the  United  States.  Gulbertson  ▼. 
Gcleman.  2  N.  W.  124,  128,  47  Wis.  193. 

c 

An  act  declaring  property  of  a  state 
normal  university,  which  was  a  private  in- 
stitution, tc  be  state  property,  is  unconstitu- 
tional as  depriving  the  corporation  of  its 
property  without  due  process  of  law.  Board 
of  Education  v.  Bakewell,  10  N.  B.  378,  382, 
122  lU.  339. 

A  legislative  act  which  authorizes  an 
ofiScer,  without  notice  to  the  owner,  or  even 
the  semblance  of  a  Judicial  Investigation,  to 
seize  and  destroy  the  property  of  a  citizen, 
is  taking  property  without  due  process  of 
law.  Lowry  v.  Rainwater,  70  Mo.  152,  156, 
85  Am.  Bep.  420. 

Const,  art  7,  §  7,  declaring  that  no  per- 
son shall  be  deprived  of  property  without 
"due  process  of  law,"  refers  to  the  transfer 
of  property  from  one  person  to  another,  and 
not  to  the  taking  of  private  property  for 
public  use.  It  means  that  the  Legislature 
shall  not  have  the  power  to  take  the  prop- 
erty of  one  person  and  give  it  to  another  by 
mere  enactment,  but  that  to  effect  such  a 
change  there  must  be  a  suit  or  proceeding 
in  some  court  or  before  some  magistrate, 
and  a  judgment  thereon  according  to  due 
course  of  law.  Jordan  v.  Hyatt  (N.  Y.)  3 
Barb.  275,  281. 

By  "law  of  the  land"  is  meant  due  pro- 
cess of  law,  and  a  legislative  act  which  un- 
dertakes to  deprive  one  person,  against  his 
consent  of  a  vested  estate,  and  to  vest  it  in 
another  for  his  private  use,  Is  not  "due  pro- 


cess of  law"  or  the  *1aw  of  the  land."    Reyn* 
olds  y.  Baker,  46  Tenn.  (6  Cold.)  221,  228. 

An  act  of  the  Legislature  which  pro- 
vides for  an  involuntary  transfer  of  prop- 
erty from  one  person  to  another  without  con- 
sent of  the  owner,  although  compensation 
may  be  made,  is  without  due  process  of  law. 
In  Cooley's  Constitutional  Limitations  it  ia 
laid  down  as  an  elementary  principle  that  a 
party  cannot  by  his  misconduct  so  forfeit  a 
right  that  It  can  be  taken  from  him  without 
Judicial  prosecution  when  such  a  forfeiture 
shall  be  declared  in  due  form.  Forfeiture  of 
the  right  of  property  cannot  be  adjudged  by 
legislative  acts,  and  confiscation  without  a 
Judicial  hearing  after  notice  would  be  void 
as  being  without  due  process  of  law.  Gil- 
man  V.  Tucker,  28  N.  E.  1040,  1042,  128  N. 
Y.  190,  13  L.  R.  A.  304,  26  Am.  St.  Rep.  464. 

"Due  process  of  law"  has  reference  sole- 
ly to  taking  a  man's  property  by  virtue  of 
the  legal  process,  the  "law  of  the  land,"  and 
against  Ills  will.  Hence  a  statute  giving  a 
mortgagee  the  right  to  foreclose  mortgages, 
containing  a  power  of  sale,  by  advertise- 
ment, upon  default  being  made  in  the  con- 
ditions of  the  moitgage  therein,  does  not 
deprive  the  mortgagor  of  his  property  with- 
out due  process  of  law,  since  the  statute  is 
founded  upon  his  agreement,  and  seeks  to 
carry  out  the  agreement  in  accordance  with, 
and  not  against,  his  will.  Robinson  t.  Mc- 
Kinney,  29  N.  W.  658,  4  Dak.  290. 

Right  of  appeal  implied. 

"Due  course  of  law,"  as  used  in  Const 
art  1,  I  13,  providing  that  all  courts  shall 
be  open,  and  every  person,  for  an  injury 
done  him  in  his  lands,  goods,  person,  or  repu- 
tation, shall  have  remedy  by  due  course  of 
law,  applies  to  a  defendant  as  well  as  a 
plaintiff  in  a  cause  tried  in  a  district  court, 
and  means  a  trial  according  to  the  settled 
rules  of  law  in  that  court,  and  a  further 
hearing  in  the  Supreme  Court  if  either  party 
to  the  litigation  desires  it  after  a  final  Judg- 
ment in  the  trial  court  "A  law  which  prac- 
tically takes  away  from  either  party  to  the 
litigation  the  right  to  a  fair  and  impartial 
trial  in  the  courts  provided  by  the  Consti- 
tution for  the  determination  of  a  given  con- 
troversy denies  a  remedy  by  due  course  of 
law.  But  a  party's  right  to  appeal  to  this 
court  cannot  be  made  to  depend  on  his  abil- 
ity to  give  a  bond  which  will  within  Itself 
secure  to  the  party  successful  in  the  court 
below  full  satisfaction  of  his  Judgment" 
Dillingham  v.  Putman  (Tex.)  14  S.  W.  303, 
304. 

The  term  "due  process  of  law"  has  often 
been  defined  as  such  an  exercise  of  the  pow- 
ers of  government  as  is  sanctioned  by  the 
settled  maxims  of  the  law,  and  under  such 
safeguards  for  the  protection  of  individual 
rights,  and  those  safeguards  prescribed  for 
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tbe  class  ot  cases  to  which  the  one  question 
belongs.  It  has  never  been  construed  as 
the  right  to  be  heard  In  the  court  of  last 
resort,  or  even  according  to  the  course  of 
common  law,  but  la  satisfied  by  a  proceed- 
ing applicable  to  such  subject-matter,  and 
conformable  to  such  general  rules  as  affect 
all  persons  alike.  The  provisions  of  a  stat- 
ute denying  the  right  of  appeal  from  Judg- 
ments of  Justices  of  the  peace  where  the 
amount  claimed  does  not  exceed  $20  does  not 
deprive  a  person  of  due  process  of  law.  Chi- 
cago, B.  &  Q.  R.  Co.  y.  Headrlck,  68  N.  W. 
480,  490,  49  Neb.  280. 

Property  or  rigKts  proteeted. 

It  la  clear  that  the  right  to  make  con- 
tracts and  have  them  enforced  as  others 
may  Is  one  of  the  rights  secured  to  every 
citizen  by  the  phrase  "due  process  of  law." 
State  y.  Loomls,  22  S.  W.  850,  851,  115  Mo. 
307,  21  L.  R.  A.  789. 

A  clerk  appointed  under  the  act  of  1806 
has  an  estate  In  his  office,  and  although  the 
Legislature  may  destroy  the  office,  and  by 
consequence  the  estate  in  It,  yet  the  act  of 
1832  which  continues  the  office,  but  transfers 
the  estate  In  it  to  another,  is  unconstitution- 
al and  void,  since  It  deprives  him  of  his  right 
of  property  "contrary  to  the  law  of  the 
land."  Hoke  v.  Henderson,  15  N.  0.  t,  15, 
25  Am.  Dec.  677. 

The  principle  that  no  man  shall  be  con- 
demned in  his  person  or  property  without  due 
notice  and  an  opportunity  of  being  heard  in 
his  own  defense  extends  to  the  right  to  ac- 
quire property  and  enter  Into  contracts  with 
respect  to  property,  but  this  right  of  con- 
tract Is  Itself  subject  to  certeln  limitations 
which  the  state  may  lawfully  Impose  in  the 
exercise  of  Its  police  powers.  A  valued  pol- 
icy statute  which  applies  only  to  future  con- 
tracts cannot  be  said  to  deprive  an  Insur- 
ance company  of  ite  property  without  due 
process  of  law  by  raising  a  conclusive  pre- 
sumption as  to  the  value  of  the  property  in 
action  on  such  policies.  Orient  Ins.  Co.  v. 
Daggs.  19  Sup.  Ct  281,  283,  172  U.  S.  557, 
43  L.  Ed.  552. 

If  property  can  be  taken  without  a 
forensic  trial  and  Judgment,  there  is  no  se- 
curity for  life  or  liberty.  None  of  these 
things  can  be  taken  away  by  mere  legisla- 
tion. Taylor  v.  Porter  (N.  T.)  4  Hill,  140, 146, 
40  Am.  Dec.  274;  People  v.  City  of  Brook- 
lyn (N.  Y.)  9  Barb.  535,  552. 

A  statute  which  confers  the  exclusive 
privilege  of  carrying  on  a  banking  business 
on  corporations  as  provided  by  the  act  Is  un- 
constitutional, in  that  it  deprives  private 
bankers  of  their  business  and  property  with- 
out due  process  of  law.  Stete  v.  Scougal, 
51  N.  W.  858.  865,  3  S.  D.  55»  15  L.  B.  A. 
477,  44  AuL  St  Rep.  756. 


DUB  P&OOF. 

**Due  proof'  required  before  the  Issuing 
of  summons  in  summary  process  by  a  Juih 
tice  of  the  peace  means  more  than  the  affl- 
davit  of  the  party.  Stanley  y.  Homer,  24 
N.  J.  Law  (4  Zab.)  511,  513;  MitcheU  y. 
Morris  Canal  A  Banking  Co.,  81  N.  J.  Law 
(2  Vroom)  99,  107. 

The  phrase  "due  proof,"  in  Rev.  St  pt 
3,  c.  7,  tit  8,  art  1,  relative  to  taking  deposi- 
tions, and  providing  that  due  proof  must 
be  piade  by  affidavit  that  the  testimony  of 
the  witness  whose  evidence  was  sought  is 
material  and  necessary,  means  legal  proof, 
and  legal  proof  consists  of  facts  and  cir- 
cumstances from  which  the  Judge  can  satisfy 
his  conscience  as  to  the  materiality  of  the 
testimony  to  be  given  by  the  witness.  Swear* 
Ing  in  the  words  of  the  stetute  is  swearing 
to  a  mere  conclusion,  and  therefore  is  not 
sufficient  Byrne  v.  Mulligan,  41  N.  Y.  Super. 
Ct  (9  Jones  &  S.)  515^  516. 

Act  March  20,  1810,  f  14,  provides  that 
any  Justice  of  the  peace  shall  have  Jurisdic- 
tion for  any  sum  exceeding  $1,000  if  the 
parties  appear  before  him  for  that  purpose; 
but  if  it  afterwards  appear  by  "due  proof' 
that  the  Judgment  was  confessed  for  the 
purpose  of  defrauding  creditors,  the  Justice 
shall  transmit  a  transcript  to  the  prothono- 
tllry  of  the  proper  county,  who  shall  ffie  the 
same  for  adjudication  in  the  court  of  com- 
mon pleas.  Held,  that  proof  by  affidavit  la 
sufficient  within  the  statute.  Mlnlck  y. 
Tharp,  5  Pa.  Dlst  Ot  R.  44,  45. 

The  term  "due  proof,"  as  used  in  a  con- 
tract of  accident  Insurance  requiring  the 
Insured  to  make  due  proof  of  his  claim,  does 
not  require  any  particular  form  of  proof 
which  the  assurer  might  arbitrarily  demand, 
but  such  a  stetement  of  facte,  reasonably 
verified,  as,  if  esteblished,  would  prima  fade 
require  payment  of  the  claim.  Thus  the  as- 
signing one  cause  to  an  insurer  through  the 
agent  or  by  acknowledgment  does  not  pre- 
vent the  Insured  from  afterwards  assigning 
another  cause.  Jarvis  v.  Northwestern  Mut 
Relief  Ass'n,  78  N.  W.  1089,  102  Wia.  646, 
72  Adql  St  Rep.  895. 

DUE  PUBUCATIOK. 

The  phrase  "after  due  publication  of  the 
ordinance,"  in  an  admission  of  defendant 
in  an  action  for  malntelnlng  a  nuisance  in 
violation  of  a  city  ordinance  by  the  sale 
of  hop  ale,  that  the  plaintifl  in  error  had 
made  sales  of  hop  ale  in  the  dty  after  the 
passage  and  due  publication  of  a  certeln 
ordinance  prohibiting  such  sales,  was  con- 
strued to  mean  after  the  expiration  of  the 
time  requisite  to  make  the  publication  of 
the  ordinance  effective.  Laugel  v.  City  of 
Bushnell,  68  N.  B.  1086^  1089»  197  DL  20,  58 
L.  R.  A.  266. 
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DUE  KBOABD. 

The  phrase  "due  regard,**  as  used  In  Act 
March  22,  1867,  providing  that,  when  an  ap- 
plication is  made  to  any  court  of  quarter 
sessions  for  license  to  sell  intoxicating  drinks, 
it  shall  be  lawful  for  the  court  to  hear  peti- 
tions in  addition  to  that  of  the  applications 
in  fayor  of  and  remonstrances  against  the 
application  of  such  license,  and  in  all  cases 
to  refuse  the  same  whenever  in  the  opinion 
of  the  court,  having  due  regard  to  the  num- 
per  and  character  of  the  petitioners  for  and 
against  such  application,  such  license  is  not 
necessary  for  the  accommodation  of  the 
public,  means  a  proper,  suitable  regard,  such 
as  is  required  by  the  circumstances  of  the 
case.  These  circumstances  include  the 
knowledge  possessed  by  the  court,  facts 
whereof  Judicial  notice  should  be  taken,  the 
testimony  of  witnesses,  the  opportunities  of 
petitioners  and  remonstrants  for  knowing  the 
things  about  which  they  volunteer  informa- 
tion, their  bias,  prejudice,  interest,  and  like 
matters.  A  due  regard  for  the  petitioners 
and  remonstrants,  their  characters  being 
equally  good,  does  not  require  that  the 
court  should  be  governed  by  the  opinion  of 
the  majority  absolutely.  In  re  Beaver  Coun- 
ty Licenses  (Pa.)  8  Montg.  Ck>.  Law  Bep'r» 

DUE  BETURIT. 

'^Due  return"  of  process  means  a  proper 
return  made  in  proper  time.  Waugh  v.  Brit- 
tain,  49  N.  0.  470. 

"Due  return,"  as  used  In  Act  1777,  pro- 
viding that  the  sheriff  shall  execute  all  pro- 
cess and  make  due  return  thereof,  means  the 
bringing  the  process  into  court  with  such 
indorsement  on  it  as  the  law  requires  him 
to  make.  Whether  the  indorsement  be  true 
or  false,  if  it  be  such  an  one  as  the  law  re- 
quires, it  is  a  true  return.  But  it  is  a  *'due 
return"  if  the  indorsement  be  such  as  \a 
authorized  by  law,  whether  it  be  true  or 
false.  Harman  t.  Childress^  11  Tenn.  (8 
Terg.)  327,  329. 

DUB  RIGHTS. 

A  reservation  of  all  "due  rights**  under 
a  mortgage  and  decree  of  sale,  provided  the 
stipulated  payments  should  not  be  regularly 
made,  means  that  which  law  or  Justice  re- 
quires to  be  done.  The  plain  meaning  of 
the  clause  is  that,  If  the  payments  are  not 
made  as  stipulated,  the  decree  should  stand 
in  full  force  and  all  the  rights  under  it 
remain  unimpahred,  and  the  whole  mortgage 
debt  as  secured  by  the  decree  should  re- 
main due  and  payable.  Byerson  v.  Boor- 
man,  8  N.  J.  Eq.  (4  Halst  Oh.)  701«  70S. 

DUB  SEOUBXTT. 

The  rule  that  trustees  cannot  loan  a 
trust  fund  without  obtaining  "due  security" 


does  not  necessarily  mean  that  they  can- 
not loan  the  funds  on  personal  security, 
though  that  is  the  meaning  given  to  the 
rule  in  England.  Gray  v.  Fox,  1  N.  J.  Bq. 
(Saxt)  259,  266,  22  Am.  Dec.  50& 

DUE  SEBVIOE. 

"Due  service,"  as  applied  to  the  service 
of  process,  means  a  service  in  the  manner 
provided  by  the  statutes.  Steam  Stone-Out- 
ter  Ck>.  V.  Sears  (U.  S.)  9  Fed.  & 

An  admission  of  the  "due  service"  of  a 
notice  implies  not  only  that  it  was  properly 
served,  but  that  it  was  served  in  time  to 
save  the  parties'  legal  right  Harmon  v.  Van 
Ness,  67  N.  Y.  Supp.  561,  563,  56  App.  Div. 
160. 

In  Woolsey  t.  Abbett,  48  Atl.  949,  65  N. 
J.  Law,  253,  it  was  held,  with  reference  to 
an  admission  of  notice  required  by  law  to 
be  of  10  days,  that  "due  service"  means  serv- 
ice made  in  the  proper  time  and  proper 
manner.  Vail  v.  American  Fire  Ins.  Ck>.,  60 
Atl.  671,  672,  67  N.  J.  Law,  66;  Sama  T. 
Pennsylvania  Fire  Ins.  Ck>.,  Id. 

DUE  TIME. 

"Due  time^**  as  used  In  Code  dv.  Proc 
I  23,  providing  that  if  any  action  be  com- 
menced within  due  time,  and  a  Judgment 
thereon  for  the  plaintiff  be  reversed,  or  if  he 
fail  in  such  action  otherwise  than  on  the 
merits,  the  plaintiff  may  commence  a  new 
action  within  one  year  after  the  reversal  or 
failure,  means  before  the  action  has  been 
barred  by  any  statute  of  limitations.  It  does 
not  mean  a  time  within  which  the  action 
may  be  prosecuted — a  time  not  too  soon  nor 
too  late — and  mean  only  such  time.  Seaton 
T.  Hlxon,  12  Pac.  22,  24,  35  Kan.  663. 

DUEBIIiIfc 

A  duebill  Is,  in  legal  effect,  a  promissory 
note,  and  as  such  assignable,  and,  where  for 
a  money  demand,  negotiable.  Marrigan  v. 
Page,  23  Tenn.  (4  Humph.)  247. 

In  Ex  parte  Burton  (Md.)  3  Gill,  1, 13,  a 
duebill  was  regarded  as  equivalent  to  a 
written  acknowledgment  of  the  indebtedness 
to  a  certain  extent  In  Wilderman  v.  Rog- 
ers, 66  Md.  127,  6  Atl.  588,  a  duebill  was  held 
to  be  within  the  statute  authorizing  a  mar- 
ried woman  to  be  sued  on  any  note,  bill  of 
exchange,  single  bill,  bond,  contract,  or  agree- 
ment which  she  may  have  executed  Jointly 
with  her  husband.  The  court  said  that 
while  it  may  not  be  a  formal,  negotiable  note, 
containing  terms  of  express  promise  to  pay, 
any  note,  the  legal  import  of  which  is  the 
promise  or  obligation  to  pay,  Is  sufficient  to 
gratify  the  terms  of  the  statute,  thus  imply- 
ing that  the  legal  import  of  a  duebill  is  a 
promise  or  obligation  to  pay.  Feeser  y.  Fees< 
er,  50  Aa  406,  407,  93  Md.  716. 
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Both  promissory  notes  ana  duebills  are 
^eld  to  Import  a  promise  to  pay,  but  in  one 
class  the  promise  is  verbally  expressed,  while 
in  the  other  class  the  promise  is  usually  im- 
plied, and  no  day  for  performance  specifical- 
ly mentioned.  The  common  a»  well  as  the 
statutory  signification  of  the  word  "due"  in 
a  duebill,  when  not  qualified  by  a  time  clause, 
is  that  the  money  or  property  in  the  duebUl 
mentioned  is  due  at  the  time  of  executing 
the  instrument  Lee  v.  Balcom,  11  Pac.  74, 
70,  9  Colo.  216. 

A  writing  in  the  nature  of  a  dueblll  is 
not  a  promissory  note  such  as  is  classed  with 
specialities  in  the  statute  of  limitations.  Cur- 
rier y.  Lockwood,  40  Conn.  349,  350.  16  Am. 
Rep.  40. 

DUEL 

A  "duel**  Is  defined  to  be  a  combat  be- 
tween two  persons,  fought  with  deadly  weap- 
ons, by  agreement.  The  use  of  weapons  of 
some  kind  seems  to  be  a  necessary  ingredi- 
ent of  the  offense,  since  it  is  held  that  chal- 
lenging to  fight  a  fair  fight  with  fists  and 
hands,  and  not  to  use  any  deadly  weapon,  is 
not  a  "challenge  to  fight  a  duel,"  within 
Code,  S  1012,  providing  that  any  person  chal- 
lenging to  fight  a  duel  shall  be  guilty  of  a 
misdemeanor.  State  v.  Fritz,  45  S.  E.  957, 
133  N.  C.  726. 

Any  agreement  to  fight  with  loaded  pia- 
tols,  and  actually  fighting  in  pursuance  there- 
of, is  a  "duel,"  and  a  challeoge,  preparation 
of  pistols,  attending  of  friends  in  the  early 
morning,  and  the  conduct  of  the  respective 
parties,  is  sufficient  to  show  such  fact  State 
v.  Herriott  (S.  C.)  1  McMul.  126.  130. 

A  "duel"  is  defined  by  the  statute  as 
killing  by  fight  in  single  combat.  Bassett  v. 
State  (Fla.)  33  South.  262,  265. 

The  word  "duel,"  as  used  in  a  life  in- 
surance policy  providing  that  it  should  be 
void  if  insured  was  killed  in  a  duel,  was 
used  in  its  ordinary  signification,  and  with 
the  meaning  that  is  ordinarily  attached  to 
the  term — that  is,  a  combat  with  deadly 
weapons  between  two  persons  by  some  pre- 
arrangement  and  understanding,  and  perhaps 
with  some  formality — and  so  the  word  is 
doubtless  understood  when  found  in  our  laws 
placing  disabilities  on  those  who  may  engage 
tn  a  duel.  Davis  v.  Modem  Woodmen  of 
America,  73  S.  W.  923,  924,  98  Mo.  App.  713. 

DUES. 

See  ••Public  Dues."* 

According  to  Bouvier's  Law  Dictionary, 
the  word  "dues"  may  signify  what  ought 
to  be  paid — ^what  may  be  demanded.  As 
used  in  Const  Kan.  art  12,  f  2,  providing 


that  dues  from  corporations  shall  be  secured 
by  individual  liability  of  the  stockholders,  it 
is  a  comprehensive  term,  which  includes  all 
contractual  liabilities  of  the  corporation;  but 
under  the  rule  of  equitable  construction  ap- 
plicable to  constitutional  provisions,  such 
term  cannot  be  construed,  as  against  the 
stockholder,  to  include  a  contract  which  waa 
ultra  vires,  although  under  the  local  rule  the 
corporation  itself  may  be  estopped,  by  receiv- 
ing the  benefit  of  the  contract,  from  pleading 
in  defense  to  an  action  thereon.  Judge  Story, 
in  the  case  of  Carver  v.  Braintree  Mfg.  Co., 
5  Fed.  Cas.  235,  observed  that  the  word 
"dues"  is  broader  than  the  word  "debts.** 
Ward  V.  Joslin  (U.  B.)  106  Fed.  224^  227,  44 
C.  C.  A.  456. 

Aflsessmeiit  dlattnsiiiBlied. 

••Dues,"  as  used  in  reference  to  payments 
by  a  member  to  a  beneficial  association, 
means  money  owing  to  the  subordinate  con- 
clave of  tile  order  or  association,  and  not  that 
owing  to  the  supreme  conclave  of  the  order, 
the  money  owing  the  latter  being  designated 
by  the  term  "assessment"  Warwick  v.  Su- 
preme Conclave  Knights  of  Damon,  32  S.  B. 
951,  955,  107  Ga.  115. 

Damases  for  torta. 

••The  term  'due'  Is  of  extended  Import 
Among  other  definitions,  Latham  gives  the 
singular:  Owed;  capable  of  being  justly  de- 
manded; that  which  may  be  Justly  claimed. 
Worcester:  That  which  any  one  has  a  right 
to  demand.  Webster:  That  ought  to  be  paid 
or  done  to  or  for  another,  justly  claimed  as  a 
right  or  property;  fulfilling  obligation;  that 
which  belongs  or  may  be  claimed  as  a  right; 
whatever  custom,  law,  or  morality  requires 
to  be  done;  right;  Just  title  or  claim.  Bou- 
vier  defines  it  as  what  ought  to  be  paid; 
what  may  be  demanded.  It  seems  natural 
to  say  that,  when  one  is  injured  by  the  neg- 
ligence of  another,  reparation  is  due."  As 
used  in  Const  art.  13,  S  2,  providing  that 
••dues"  from  corporations  shall  be  secured  by 
such  individual  liability  of  the  stockholders, 
and  other  means  as  may  be  prescribed  by 
law,  etc..  It  includes  not  only  debts  arising  on 
contract,  but  demands  from  liquidated  dam- 
ages arising  from  tort  Rider  v.  Fritchey,  30 
N.  E.  692,  694,  49  Ohio  St  285,  15  L.  B.  A. 
513,  516. 

"Dues"  is  a  word  of  general  significance, 
and  includes  all  contractual  obligations. 
Whether  or  not  the  term  is  broad  enough  to 
Include  liabilities  for  torts  seems  to  be  a 
rather  unsettled  question.  Whitman  v.  Na- 
tional Bank  of  Oxford,  20  Sup.  Ct  477,  478» 
176  U.  S.  559,  44  L.  Ed.  587. 

As  used  in  Const  art  12,  |  4,  providing 
that  ••dues  from  corporations  shall  be  secur- 
ed by  such  individual  liability  of  the  stock- 
holders •  •  •  as  may  be  prescribed  by 
law,"  ••dues"  Includes  a  demand  against  the 
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stockholdeni  for  damages  for  personal  liiju> 
rles.  Flenniken  v.  Marshall,  20  S.  K  788;  79a 
43  &  C.  80,  28  L.  R.  A.  402. 

Future  elalms, 

"Dues,"  aa  usea  in  an  assignment  of 
sums  of  money  now  due  and  becoming  due, 
to  secure  a  party  for  labor  and  materials  per- 
formed and  furnished  on  account  of  a  house, 
and  promising  to  pay  such  party  all  dues  on 
account  thereof,  embr^ices  sums  to  become 
due,  there  being  at  the  time  of  the  execution 
of  the  Instrument  only  one  sum  then  due. 
Woods  V.  Murphy.  58  N.  B.  1027,  1028,  177 
Mass.  369. 

The  words  "due  or  dues"  and  "accrue," 
in  their  relation  to  the  idea  of  the  payment  of 
dues  for  insurance,  has  more  than  one  signifi- 
cation, and  expresses  two  dlfTerent  ideas.  At 
times  it  signifies  a  simple  indebtedness,  with-, 
out  reference  to  the  time  of  payment,  as 
"debitum  in  prsesentl,  solyendum  In  futuro." 
At  other  times  the  word  "due"  or  "dues"  is 
used  to  show  that  the  day  of  payment  of  a 
debt  is  passed.  Wiggin  v.  Knights  of  Pythi- 
as (U.  B.)  31  Fed.  122,  125. 

Interest. 

"Debts,  dues,  and  demands,"  as  the 
terms  are  used  in  a  discharge  of  all  debtp, 
dues,  and  demands,  include  a  special  promise 
to  pay  the  interest  upon  an  assigned  note. 
Howel  V.  Seaman  (Conn.)  1  Root,  383. 

Ultra  Tires  obllgatioBs. 

Const.  Kan.  art  12,  §  2,  provides  as  fol- 
lows: "Dues  from  corporations  shall  be  se- 
cured by  individual  liability  of  the  stock- 
holders to  an  additional  amount  equal  to  the 
stock  owned  by  each  stockholder,  and  such 
other  means  as  shall  be  provided  by  law." 
In  pursuance  of  this  provision.  Laws  Kan. 
1885,  c.  23,  $  44,  provided  that  if  any  corpo- 
rations created  under  this  or  any  general 
statute,  except  certain  corporations,  be  dis- 
solved, leaving  debts  unpaid,  suits  may  be 
brought  against  any  persons  who  were  stock- 
holders at  the  time  of  such  dissolution.  Sec- 
tion 45  provided  that,  if  any  stockholder  pay 
more  than  his  due  proportion  of  any  debt  of 
the  corporation,  he  may  compel  contribution 
from  the  other  stockholders  by  action.  Sec- 
tion 46  provided  that  no  stockholder  shall  be 
liable  to  pay  debts  of  a  corporation  beyond 
the  aipount  due  on  his  stock,  and  an  addition- 
al amount  equal  to  the  stock  owned  by  him. 
Thus,  the  word  "due"  in  the  Constitution  ap- 
pears to  have  been  regarded  as  equivalent  to 
"debts,"  or  that  which  is  owed.  Mr.  Justice 
Story,  in  United  States  v.  State  Bank  of 
North  Carolina  (U.  S.)  6  Pet  29,  36,  8  L.  Ed. 
308,  310,  said,  in  construing  a  statute  there 
referred  to:  "The  whole  difficulty  arises  from 
the  dlfTerent  senses  In  which  the  word  *due' 
is  used.  It  is  sometimes  used  to  express 
a  mere  state  of  indebtment, .  and  then  is 
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equivalent  to  'owe'  or  *own,'  and  it  Is  some- 
times used  to  express  the  fact  that  the  debt 
has  become  payable."  In  Whitman  v.  Na- 
tional Bank  of  Oxford,  176  U.  S.  559,  20  Sup. 
Ot  477,  44  L.  Ed.  587,  it  was  said  that  th# 
word  "due"  is  one  of  general  signification, 
and  includes  all  contracted  obligations.  And 
under  such  Constitution  the  obligations  which 
a  corporation  had  no  right  to  incur,  because 
ultra  vires,  are  not  dues  from  the  corpora- 
tion, although  the  corporation  may  be  estop- 
ped from  denying  the  validity  of  such  obli- 
gations. Ward  V.  Joslln,  22  Sup.  Ct  807,  810, 
186  U.  S.  142,  46  U  Ed.  1093. 

DULAIN. 

"Dulaln**  is  the  name  of  an  explosive 
compound.  Laflin  &  Rand  Powder  Co.  v. 
Burkhardt,  97  U.  S.  110,  111«  24  L.  Ed.  978. 

DULY. 

"Duly**  means:  In  a  due,  fit,  or  becom- 
ing manner;  properly  or  regularly.  Bank  of 
British  Columbia  of  Victoria  v.  City  of  Port 
Townsend,  47  Pac.  896,  897,  16  Wash.  450; 
Robertson  v.  Perkins,  9  Sup.  Ct  279,  280,  129 
U.  S.  233,  32  L.  Ed.  686;  Gibson  v.  People  (N. 
Y.)  5  Hun,  542,  543;  People  v.  Walker  (N.  Y.) 
23  Barb.  304;  Burns  v.  People  (N.  Y.)  59 
Barb.  531,  543;  Fryatt  v.  Llndo  (N.  Y.)  3 
Edw.  Ch.  239,  240.  In  due  time  or  proper 
manner;  in  accordance  with  what  is  right, 
required,  or  suitable;  fittingly,  becomingly, 
regularly.  Citizens'  State  Bank  v.  Morse,  57 
Pac.  115, 116,  60  Kan.  526;  Beale  v.  Common- 
wealth, 25  Pa.  a  Casey)  11,  21. 

"Duly,"  in  legal  parlance,  means  accord- 
ing to  law.  Brownell  v.  Town  of  Greenwich, 
114  N.  Y.  518,  527,  22  N.  B.  24,  26,  4  L.  R. 
A.  685;  Youngs  v.  Perry,  59  N.  Y.  Supp.  19, 
21,  42  App,  Dlv.  247.  It  does  not  relate  to 
form  only,  but  includes  substance  also. 
Brownell  v.  Town  of  Greenwich,  22  N.  B.  24- 
26,  114  N.  Y.  618,  4  L.  B.  A.  685;  People  v. 
Town  Clerk  of  Balnbrldge,  56  N.  Y.  Supp. 
64,  66,  26  Misc.  Rep.  220;  Robertson  v.  Per- 
kins, 9  Sup.  Ct  279,  280,  129  U.  S.  233,  82  L. 
Ed.  686. 

"Duly,"  as  used  in  a  pleading  without  a 
statement  of  the  special  facts  on  which  it  is 
predicated,  has,  in  general,  no  effect,  for  the 
term  is  not  only  Indefinite,  but  affirms  mat- 
ters of  law  instead  of  fact  Hanson  t.  Lan- 
gan,  9  N.  Y.  Supp.  625. 

The  words  "duly,**  ••wrongfully,**  and 
"unlawfully,"  when  used  in  connection  with 
issuable  facts,  while  they  do  not  vitiate  a 
pleading,  are  surplusage,  and  had  better  be 
omitted.  Miles  y.  McDermott,  31  Cal.  270, 
271. 

The  word  "duly,**  as  used  in  an  averment 
that  niaintifl  iM  duly  Incorporated,  imports 
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bnt  a  conclusion.  It  can  relate  alone  te  tlie 
formalltiefl  observed  or  nonobserved,  as  the 
case  may  be,  In  the  creation  of  the  corpora- 
tion. The  essential  fact  that  plaintiff  Is  in- 
corporated Is  sufficiently  alleged  without  the 
use  of  the  word  ••duly."  Bury  v.  J.  B.  Mitch- 
ell CJo.  (Tex.)  74  S,  W.  341. 

The  words  "duly,"  "wrongfully,**  and 
"unlawfully,"  when  used  In  a  pleading  in  an 
action  for  tort,  do  not  supply  the  place  of 
words  or  allegations  showing  that  the  acts 
complained  of  were  illegal.  There  may  be 
some  relations  where  "wrongfully,"  "unlaw- 
fully," and  similar  adverbs  have  some  signifi- 
cance, but  the  ordinary  rule  Is  that,  for  the 
purpose  of  pleading,  they  are  utterly  value- 
less. Going  Y.  Dinwiddle,  25  Pac.  120,  86 
Oal.  638. 

A  petition  to  enforce  an  assessment  for  a 
street  improvement,  averring  that  the  city 
council  "duly  passed  and  published"  an  ordi- 
nance, and  that  written  notice  thereof  was 
caused  by  the  city  to  be  "duly  served,"  etc, 
contains,  in  the  absence  of  a  motion  to  make 
more  definite,  and  as  against  a  general  de- 
murrer, a  suflicient  averment  of  the  valid 
passage  and  publication  of  the  resolution, 
etc.,  and  the  proper  service  of  a  valid  notice. 
Jessing  v.  City  of  Columbus,  1  Ohio  Gir.  Ct 
B.  90,  1  O.  0.  D.  54,  56. 

An  allegation,  in  a  complaint  for  work 
done  for  printing  a  delinquent  tax  list,  that 
the  defendants  "duly  contracted"  with  plain- 
tiff to  publish  and  print  the  delinquent  tax 
list  for  defendant  according  to  law,  sufficient- 
ly implied  that  the  newspaper  in  which  the 
publication  was  made  was  of  the  size,  qual- 
ity, etc.,  required  by  the  statute,  and  that  the 
plaintiff  was  the  lowest  bidder,  as  required 
by  the  statute.  Folsom  v.  Ghlsago  County,  9 
N.  W.  881,  28  Minn.  824. 

Land  was  conveyed  in  trust  for  the  use 
of  a  society  "not  yet  fully  organized,  with 
covenant  by  the  grantees  to  convey  the  same 
to  the  trustees  as  soon  as  the  same  shall  be 
duly  elected."  Held,  that  the  word  "duly" 
referred  to  the  creation  of  a  body  corporate 
of  the  trustees  chosen.  Centenary  M.  El 
Church  V.  Parker,  12  AU.  14%  145,  43  N.  J. 
Bq.  a6  Stew.)  317. 

DUIiT  ADJ17DGED. 

The  expression  "duly  adjudged**  means 
"adjudged  according  to  law" — that  is,  accord- 
ing to  the  statute  governing  the  subject— and 
implies  the  existence  of  every  fact  essential 
to  perfect  regularity  of  procedure,  and  to 
confer  Jurisdiction  both  of  the  subject-matter 
and  of  the  parties  affected  by  the  Judgment. 
Brownell  v.  Greenwich,  24  N.  Y.  St  Rep.  6. 

DtJLT  AIiI«OWED« 

Gen.  St.  1878,  c.  77,  |  2,  authorizes  the 
recovery  of  damages  for  the  negligent  killing 


of  an  intestate,  and,  by  an  amendment  of 
1891,  provides  that  any  demand  for  tlie 
support  of  the  deceased  and  funeral  ex- 
penses "duly  allowed  by  the  probate  court" 
shall  be  first  deducted  from  the  recovery. 
Held,  that  the  words  "duly  allowed  by  the 
probate  court,*'  found  in  the  amendment, 
must  be  construed  as  having  reference  mere- 
ly to  the  matter  of  the  administration  of  the 
fund  after  a  recovery.  It  cannot  mean  that 
the  demands  must  be  first  allowed  by  the 
probate  court  before  there  can  be  any  re- 
covery for  them  in  the  action.  The  person 
liable  in  the  action  is  not  a  party  to  the 
probate  proceedings,  and  a  determination  of 
that  court  Is  not  binding  on  him,  or  even 
evidence  against  him  as  to  the  existence  or 
amount  of  such  demands.  Sykora  v.  J.  I. 
Case  Threshing  Mach.  Co.,  60  N.  W.  1008» 
1009,  59  Minn.  130. 

DUIiT  APPOINTED. 

An  allegation  in  a  complaint  alleging 
that  the  plaintiff  was  "duly  appointed"  to  a 
certain  office  would  imply  that  everything 
had  been  done  which  was  necessary  to  a 
legal  appointment  Llethbrldge  T.  City  of 
New  York,  15  N.  Y.  Supp.  562. 

In  an  indictment  charging  disobedience 
of  the  superintendent  of  a  drawbridge,  an 
averment  that  the  superintendent  was  "duly 
and  legally  appointed'*  means  that  the  legal 
requirements  of  the  appointment  were  all 
complied  with,  and  it  was  not  necessary  to 
state  other  facts,  such  as  by  whom  he  was 
appointed.  Commonwealth  t.  Chuse,  127 
Mass.  7,  18. 

An  allegation  that  plaintiff  was  "duly 
appointed"  receiver  was  sufficient,  without 
pleading  any  Judgment  or  proceeding  on 
which  such  appointment  could  be  made,  to 
authorize  proof  on  the  trial  of  all  the  facts 
conferring  the  Jurisdiction  necessary  to  vali- 
date the  appointment  BockweU  ▼•  Merwin« 
45  N.  Y.  166,  167. 

DUIiT  ASSIGNED. 

The  term  "duly  assigned**  has  no  fixed 
or  precise  meaning;  a  bond  may  be  "duly 
assigned"  for  one  purpose  and  not  for  an- 
other. It  may  be  assigned  conditionally, 
and  for  the  purpose  of  being  canceled  on  a 
certain  event,  or  to  await  some  future  ap- 
pointment or  direction  of  the  assignor,  or  in 
trust  for  a  third  person  or  for  the  use  of  the 
assignor  himself.  Allen  t.  Pancoast,  20  N. 
J.  Law  (Spencer)  68,  74. 

The  words  "duly  assigned,**  in  1  Supp. 
Gen.  St  Mass.  p.  270,  c.  197,  providing  that 
a  policy  of  life  insurance  "duly  assigned" 
to  a  married  woman  shall  inure  to  her  benefit, 
whether  such  transfer  be  made  by  her  hus- 
band or  some  other  person,  as  used  in  con- 
nection with  a  transfer  by  a  husband  to  hla 
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wife,  necessarily  Imports  tbat  suck  a  trans- 
fer can  be  duly — that  is,  legally — ^made. 
Appeal  of  Colbum,  51  AtL  139»  140,  74  Conn. 
463. 

As  used  In  Pub.  St  1873,  c  83,  I  1, 
d.  11,  providing  that  any  person  duly  mus- 
tered in  the  service  of  the  United  States  as 
a  part  of  the  quota  of  any  dty  or  town 
during  the  Civil  War,  or  duly  assigned  as  a 
part  of  the  quota  thereof,  shall  be  deemed 
to  have  acquired  a  settlement  in  such  place, 
**duly  assigned"  means  "assigned  in  such 
form  that  the  town  had  the  benefit  of  the 
assignment,"  and  the  statute  does  not  ''re- 
open in  every  case  the  question  of  fact  wheth- 
er an  assignment  of  many  years  before  was 
proper."  City  of  Boston  v.  Inhabitants  of 
Bit  Washington,  29  N.  B.  60,  139  Mass.  IS. 

A  complaint  alleging  that  plaintiff  "duly 
assigned"  a  promissory  note  to  defendant 
should  be  construed  as  meaning  that  plaintiff 
did  whatever  was  necessary  to  make  over 
her  right  in  the  note  and  to  transfer  the 
property  of  the  same  to  defendant;  in  other 
words,  that  she  delivered  the  note  to  de- 
fendant either  actually  or  constructively.  To 
"assign"  is  to  make  over  a  right  to  another, 
and  an  assignment  is  a  transfer  of  property. 
Hoag  V.  MendenhaU,  19  Minn.  335^  336  (GIL 
289,  290). 

DUIiT  AWABDED. 

The  word  "duly"  means  according  to 
law,  and  it  is  to  be  so  construed  in  a  com- 
plaint alleging  ^at  a  certain  sum  was  "duly 
awarded"  as  costs  and  disbursement&  Bax- 
ter V.  Lancaster,  68  N.  Y.  Supp.  1092,  1093, 
58  App.  Div.  380. 

DUIiT  OEBTJLI'JLBU* 

The  phrase  "duly  certified,**  aa  used  in 
a  statute  giving  certain  effect  to  a  copy  of 
a  mortgage  duly  certified,  does  not  import 
a  sealing.  Peopla  v.  Bansom  (N.  T.)  2  Hill, 
51,  64. 

DUIiT  OOMMBHOED. 

"Duly  commenced^"  as  used  In  Ber.  8t 
c  177,  f  8^  providing  that  if  any  action 
duly  commenced  within  the  time  limited 
by  law  shall  be  abated  or  otherwise  avoided 
or  defeated  for  any  matter,  the  plaintiff  may 
commence  a  new  action  for  the  same  cause 
at  any  time  within  one  year  after  the  abate- 
ment or  other  determination  of  the  original 
suit  means  the  suing  out  from  a  court 
competent  to  adjudicate  upon  the  cause  of 
action,  a  proper  writ— that  is,  a  writ  adapt- 
ed to  the  cause  of  action— with  the  intent 
to  implead  the  defendant  in  such  action. 
Service  of  the  writ  is  not  essential,  but  the 
plaintiff  is  bound  to  ordinary  diligence  to 
bring  the  defendant  into  courts  and  thia  im- 


plies tke  seasonable  delivery  ef  Hie  process 
for  service  to  a  proper  officer  of  the  precinct 
or  jurisdiction  in  which  the  plaintiff  has  rea- 
sonable grounds  to  suppose  the  defendant 
resides  or  may  be  found  or  has  property. 
Eaton  T.  Chapin,  7  B.  I.  408,  410. 

DUIiT  COMMISSIONED  AND  SWORN. 

Act  Nov.  1766,  c  14,  declaring  that  the 
clerk  of  the  court  should  give  a  certificate 
that  the  two  Justices  of  the  peace  of  the 
county  before  whom  the  acknowledgment  of 
a  deed  was  taken  wero  "duly  commissioned 
and  sworn."  Held,  that  a  certificate  recit- 
ing that  the  justices  who  took  the  acknowl- 
edgment wero  "legally  authorized  and  as- 
signed" was  a  substantial  compliance  with 
the  act  the  words  used  being  substantially 
of  the  same  meaning  as  the  words  "duly 
commissioned  and  sworn"  used  in  the  act 
Hall  V.  Gltting's  Lessee  (Md.)  2  Har.  4b  J. 
380,  890. 

DUIiT  ooMPumao. 

Where,  in  an  action  by  a  town  against 
a  property  owner  to  recover  for  construct 
lug  a  sidewalk,  the  complaint  shows  a  sub- 
stantial compliance  with  the  provisions  of 
the  statute  under  which  the  work  was  done, 
an  allegation  that  the  work  was  "duly  com- 
pleted" is  a  sufficient  averment  that  the 
work  was  completed  in  accordance  with 
the  specifications  of  the  ordinance.  Town  of 
Auburn  t.  Eldridge,  77  Ind.  126,   128. 

DUI.T  CONVENED. 

An  allegation  in  a  complaint  that  at  a 
meeting  "duly  convened"  of  the  justices  of 
the  superior  court  the  defendant  was  re- 
moved from  office,  meant  regularly  conven- 
ed, and  would  import  proper  notice.  People 
T.  Walker  (N.  Y.)  2  Abb.  Praa  421,  422. 

DULT  DIBEOTED. 

When  the  state  speaks  of  a  document  to 
be  transmitted  by  post  "duly  directed"  to 
the  person  to  whom  it  is  to  be  sent  it  can 
only  contemplate  a  direction  in  the  ordinary 
way,  written  on  the  outside.  Birch  t.  Edr 
wards,  5  Man.  G.  &  8.  45^  60L 

DULY  ENACTED. 

The  phrase  "duly  enacted  for  that  pur- 
pose," used  in  a  statute  providing  that  a 
street  railway  corporation  may,  with  tl» 
consent  of  the  corporate  authorities  of  any 
city,  given  in  and  by  an  ordinance  or  ordi- 
nances duly  enacted  for  the  purpose,  main- 
tain and  operate  a  street  railway,  have  mudti 
significance,  for  they  Indicate  the  legislatlTa 
intent  that  the  municipal  authorities  shafl 
know  what  th^  ara  doing  when  they  malta 
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a  street  railway  grant,  and  were  used  forf 
the  very  purpose  of  preTenting  sucb  a  grant  • 
by  an  ordinance  which  has  not  the  grant  for  j 
its  expressed  ol^ect  The  words  have  an ; 
effect  like  that  of  the  frequent  requirement . 
in  state  constitutions  that  the  purpose  of  the  I 
bill  shall  be  expressed  in  its  title,  and  should  ; 
be  construed,  as  that  requirement  usually  is, 
to  be  mandatory.  City  of  Detroit  y.  De- 
troit City  &.  Ga  (U.  S.)  00  Fed.  lei,  166. 

DUIfT  ElfTEB£D  HfTO* 

An  allegation  that  a  contract  was  ''duly 
entered  into"  by  a  city  is  sufficient  to  au- 
thorize proof  that  the  contract  was  entered 
into  in  accordance  with  an  ordinance  of  the 
city.  Bank  of  British  Columbia  of  Victoria 
T.  City  of  Port  Townsend,  47  Pac.  886^  897, 
16  Wash.  45a 

DUI.T  ESTABUSHED. 

Where  a  complaint,  in  a  suit  to  restrain 
the  obstruction  of  a  highway,  alleges  that 
the  highway  was  "duly  and  legally  establish- 
ed,'' a  highway  by  dedication  and  public 
acceptance  may  be  shown,  inasmuch  as  the 
words  "duly  and  legally  established"  are 
not  limited  in  their  signification  to  highways 
established  under  statutes  and  ordinances. 
City  of  Hartford  v.  New  York  4b  N.  B.  R. 
Co.,  22  Atl.  37.  59  Conn.  25a 

DUIiT  EXEOUTED. 

A  will  is  "duly  executed**  when  it  is 
executed  in  accordance  with  the  laws  of  the 
state.  Van  Arsdale  y.  Van  Arsdale,  26  N.  J. 
Law  (2  Dutch.)  404,  423. 

Where  land  situated  in  South  Carolina 
was  devised  by  a  testatrix  who  resided  in 
that  state,  with  power  of  appointment  in 
the  devisee  "by  her  Iffst  will  and  testament 
duly  executed,"  a  will  duly  executed  in  an- 
other state,  but  not  in  conformity  with  the 
law  of  South  Carolina,  was  not  a  valid  exe- 
cution of  the  power.  Blount  T.  Walker,  28 
S.  a  545,  554,  6  S.  10.  558. 

DUIiT  FHiEB. 

A  recital  in  the  record  that  plalntUTs 
had  "duly  filed"  their  motion  indicates  that 
the  motion  was  regularly  and  properly  filed. 
Citizens'  State  Bank  v.  Morse,  57  Pac  115, 
116,  60  Kan.  526. 

"Duly,"  when  used  with  relation  to  the 
filing  of  a  pleading,  is  synonymous  with  and 
means  "properly  and  regularly,"  and  Indi- 
cates that  the  pleading  was  regularly  and 
properly  filed.  Morrison  v.  Wells,  29  Pac. 
601,  602,  48  Kan.  494. 

The  words  "duly  filed**  mean  something 
mora  than  the  mere  act  of  filing,  and,  where 


a  town  law  requires  propositions  to  be  voted 
on  at  elections  to  be  duly  filed  at  least 
20  days  preceding  such  town  meeting,  the 
words  "duly  filed"  require  the  petition  to  be 
filed  20  days  prior  to  such  town  meeting. 
People  V.  Town  Olerk  of  Bainbridge^  56  N. 
Y.  Supp.  64,  66,  26  Misc.  Bep.  22a 

DUI*T  FOITHB. 

Where  a  lease  for  years  eontalned  a 
proviso  for  re-entry  in  case  the  lessee  should 
at  any  time  during  the  term  commit  any 
act  of  bankruptcy,  whereupon  a  commission 
or  fiat  in  bankruptcy  should  issue  against 
him,  and  under  which  he  should  be  "duly 
found  and  declared  a  bankrupt,*'  it  meant 
that  he  should  be  duly  found  and  declared 
a  bankrupt,  not  only  in  mere  form,  but  upon 
a  proper  foundation,  namely,  on  a  full  and 
good  i)etitioning  creditor's  debt  and  trading. 
This  construction  is  necessary  in  order  to 
give  the  word  "duly"  the  weight  to  which  it 
must  be  entitled.  Uoyd  t.  Ingleby,  15  MeeflL 
&  W.  465»  469. 

DITLT  GIVEN  OB  MABB. 

Rev.  St  f  2673,  providing  that  in  plead- 
ing a  Judgment  of  a  court  of  special  juris^ 
diction  it  shall  not  be  necessary  to  state 
the  facts  conferring  jurisdiction,  but  such 
Judgment  may  be  stated  to  have  been  "duly 
given  or  made,"  is  substantially  complied 
with  by  alleging  that  plalntifC  "recovered 
a  Judgment"  against  defendant,  and  that 
"such  Judgment  was  duly  docketed."  Piei> 
stoflf  V.  Jorges,  56  N.  W.  735^  737,  86  Wis. 
128,  39  Am.  St  Rep.  881. 

A  statement  that  a  judgment  was  "re- 
covered, and  duly  entered  and  docketed,"  is 
not  equivalent  to  the  statement  that  it  was 
"duly  given  and  made,"  since  this  may  all 
be  true  'though  the  Judgment  was  not  re- 
covered. Batchelor  v.  Bacon,  55  N.  Y.  Supp. 
1045,  1047,  37  App.  Div.  414. 

An  allegation  that  plaintifTs  "recovered'* 
Judgment  cannot  be  held  equivalent  to  the 
statutory  allegation  that  the  Judgment  was 
"duly  given  or  made."  Midland  Ry.  Co.  v. 
Bller,  33  N.  B.  265,  266,  7  Ind.  App.  216 
(citing  Hopper  v.  Lucas,  86  Ind.  43). 

Gen.  St  1878,  c.  66,  f  108,  providing 
that  a  Judgment  or  determination  may  be 
stated  in  a  pleading  to  have  been  "duly 
given  or  made,"  does  not  refer  to  the  regu- 
larity of  the  Judgment  or  its  freedom  from 
error,  for  that  cannot  be  collaterally  called 
in  question,  but  it  is  equivalent  to  an  alle- 
gation of  facts  showing  Jurisdiction.  Scan- 
Ian  V.  Murphy,  53  N.  W.  799,  800,  51  Minn. 
536. 

To  say  that  a  Judgment  was  "duly  given 
or  made"  is  not  equivalent  to  saying  that  it 
was   "duly   rendered.**    A  Judgment  duly 
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■lade  or  given  is  a  complete  Judgment  prop- 
erly entered  in  the  Judgment  book,  so  tliat 
ft  may  be  pleaded  in  bar  of  another  action. 
Teurg  V.  Wright,  62  Cal.  407,  410;  Harmon 
T.  ComRtock  Horse  &  Oattle  Go^  9  Mont 
243,  2S  Pac  470,  471. 

DUIiT  ISSUED. 

An  indictment  redtlng  that  defendant 
made  an  assault  on  a  marshal,  who  was  then 
and  there  in  discharge  of  his  dnty  in  execut- 
ing a  warrant  "duly  issued,"  imports  that 
the  warrant  was  sealed,  and  that  in  all 
matters  of  form  it  answered  the  law.  Blake 
V.  United  States  (U.  S.)  71  Fed.  28«,  280.  18 
C.  C.  A.  117. 

DULT  MADE. 

The  words  "duly  made,**  in  an  averment 
that  defendant  duly  made  a  promissory  note, 
implies  a  delivery.  Smith  v.  Waite,  87  Pac. 
232,  103  Gal.  872. 

DUIiT  ORGAN U^ED. 

A  statute  authorizing  cities  to  subscribf 
to  the  capital  stock  of  any  railfoad  company 
"duly  organized''  under  some  law  of  the 
state  does  not  authorize  a  subscription  to  the 
stock  of  a  mere  contemplated  corporation. 
Rubey  v.  Shain,  64  Mo.  207.  209. 

"Duly  organized,"  as  used  in  a  will  di- 
recting testator's  executors  to  grant  and  con- 
vey certain  premises  to  the  trustees  of  a 
Presbyterian  church  and  congregation  duly 
organized,  means  organized  according  to 
Presbyterian  law  and  usage,  which  law  and 
usage  makes  it  absolutely  essential  that 
such  organization  must  be  supervised  and 
approved  by  presbytery,  for  they  only  can 
decide  what  constitutes  the  true  organization 
of  a  Presbyterian  church.  Appeal  of  Fi- 
delity Ins.,  Trust  &  Safe-Deposit  Oo.,  99  Pa. 
443,  449. 

DULT  PRESENTED. 

"Duly  presented'*  means  presented  ac- 
cording to  the  custom  of  merchants.  Per 
Lord  Bllenborough,  in  Patience  v.  Townley,  2 
Smith,  J.  P.  (Eng.)  223,  224. 

DULY  PROSECUTED. 

The  term  "duly  prosecuted,'*  In  a  stat- 
ute providing  that  a  pending  suit  constitutes 
notice  by  lis  pendens  if  the  suit  is  duly 
prosecuted  and  not  collusive,  means  a  full 
prosecution  of  the  cause  from  its  commence- 
ment to  the  final  determination  thereof.  "In 
order  that  there  may  be  said  to  have  been  a 
full  prosecution  of  the  suit,  it  must  appear 
that  there  has  been  no  such  negligent  inter- 
mission as  may  appear  to  be  inexcusable  and 
cannot    be    satisfactorily    aizplained.    The 


ground  upon  which  to  place  the  invalidity  of 
lis  pendens  for  want  of  full  prosecution  is 
not,  as  in  many  cases  seems  to  be  supposed, 
negligence  merely  as  such,  but  estoppel  as 
warranted  by  such  negligence,  and  from  con- 
duct upon  the  part  of  those  seeking  the  en- 
forcement of  the  lis  pendens."  Tinaley  v. 
Rice,  31  S.  B.  174,  176»  105  Ga.  286. 

Where  an  action  against  an  administra- 
tor for  a  debt  of  his  decedent,  brought  with- 
in five  years  from  his  death,  is  prosecuted 
to  Judgment  within  10  years  from  the  death 
of  said  decedent,  the  suit  is  "duly  prosecut- 
ed" within  the  meaning  of  the  statute  (Act 
Feb.  24,  1834),  and  the  question  of  the  due 
prosecution  of  the  action  cannot  be  left  to 
a  jury.  To  hold  that  the  jury  is  to  adjudge 
at  its  own  discretion  whether  a  suit  against 
the  administrator  has  been  "duly  prosecut- 
ed" would  be  to  substitute  a  wavering,  un- 
certain standard  of  duty,  depending  on  the 
caprice  or  whim  of  each  jury  charged  with 
the  trial  of  such  a  cause,  for  what  ought  to 
be  a  definite,  absolute  rule  applicable  to  all 
like  cases.  Phillips  v.  Allegheny  Val.  R.  Co., 
107  Pa.  472,  481. 

The  construction  given  to  the  words 
"duly  prosecuted,"  under  the  act  of  1797 
requiring  an  action  to  secure  a  lien  for  a 
debt  upon  a  decedent's  land  to  be  com- 
menced within  7  years  and  duly  prosecuted, 
and  extending  the  lien  of  such  debt  to  12 
years  from  his  death  by  bringing  suit  within 
the  first  7  years  after  that  event,  is  that, 
no  matter  at  what  time  within  the  7  years 
suit  was  brought,  it  continued  the  lien  for  5 
years  after  the  determination  of  the  7,  al- 
though Judgment  was  not  obtained  within 
the  7.  Maus  t.  Hummel,  11  Pa.  (1  Jones) 
228»  230. 

DUIiT  QUAIiHTED. 

A  statement  that  a  referee  had  been  ''du- 
ly qualified"  should  be  understood  to  mean 
that  he  had  been  duly  sworn.  Edwardson  t. 
Gamhart,  56  Mo.  81,  86. 

DULT  RECORDED. 

When  it  is  said  that  a  mortgage  has 
been  "duly  recorded,"  such  phrase  means  re- 
corded in  compliance  with  the  requirement 
of  law.  Dunning  v.  Coleman,  27  La.  Ann.  47, 
4& 

An  allegation  that  a  mortgage  was  "duly 
recorded"  did  not  necessarily  imply  that  the 
recording  was  done  within  the  time  pre- 
scribed by  law.  Martens  v.  Rawdon,  78  Inc! 
85,  86. 

The  act  of  the  registrar  In  copying  in 
his  books  a  forged  instrument,  deposited 
with  him  as  part  of  a  criminal  scheme, 
cannot  very  well  b«  called  "duly  cscord 
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Ing"  a  conyeyance  of  land.  Marden  t. 
Dorthy,  &4  N.  E.  726»  781,  160  N.  Y.  88,  46 
UB.  A.  684. 

DUItT  RENDERED. 

A  Judgment  la  "duly  rendered^  when  ft 
la  duly  pronounced  in  order  to  be  entered. 
To  say  that  a  judgment  waa  "duly  given  or 
made'*  is  not  equivalent  to  saying  that  it 
was  "duly  rendered."  A  judgment  duly  giv- 
en or  made  is  a  complete  judgment  prop- 
erly entered  in  the  judgment  book,  ao  that  it 
may  be  pleaded  in  bar  of  another  action. 
Young  V.  Wright,  52  Cal.  407,  410. 

A  complaint  alleging  that  on  the  16th 
day  of  Marcli,  1877,  in  the  Porter  circuit 
court,  the  plaintiff's  intestate,  naming  her, 
recovered  a  judgment,  etc.,  sufficiently  shows 
that  the  judgment  was  "duly  rendered,'*  and 
when  and  where.  Hansford  t.  Van  Auken, 
78  Ind.  157.  161. 

DtJLT  SERVED. 

The  phrase  "duly  served,*'  In  a  statute 
requiring  process  to  be  duly  served,  means 
service  of  personal  notice.  Kirk  v.  United 
States  (U.  S.)  124  Fed.  324,  337. 

Within  the  rule  that  a  judgment  by  de- 
default  can  only  be  taken  when  it  appear^-' 
that  the  defendant  has  been  duly  served 
with  summons  and  has  failed  to  answer  the 
complaint,  being  "duly  served  with  sum- 
mons** implies  that  the  defendant  has  been 
served  with  summons  in  the  manner  de- 
scribed by  law  In  every  particular,  requiring 
him  to  appear  In  the  court  of  the  county 
where  the  judgment  is  taken.  White  v. 
Johnson,  40  Pac  511.  513.  27  Or.  282,  50  Am. 
St  Rep.  726. 

DUI.T  SHOWN. 

A  city  charter,  providing  that  no  clerk 
should  be  removed  except  for  cause  "duly 
shown,"  intended  that  removal  should  not  be 
without  a  hearing  given.  Thompson  v. 
Troup,  48  Atl.  807,  808,  74  Conn.  12L 

DUIiT  SUMMONED. 

The  averment  of  an  Indictment  that  the 
grand  jury  has  been  "duly  summoned" 
means  no  less  than  that  it  has  been  prop- 
erly summoned,  and  In  a  lawful  manner, 
and  for  all  lawful  purposes,  at  that  step  in 
the  administration  of  the  law.  Keith  v. 
Territory,  57  Pac.  834,  8  Okl.  807. 

••Duly"  is  not  synonymous  with  the  word 
"legally,"  and  the  one  is  not  the  equivalent 
of  the  other.  Where  a  statute  required  a 
person  to  be  "legally"  summoned,  an  alle- 
gation that  he  had  been  "duly"  summoned 


did  not  show  a  compliance.    State  T.  Glancx* 
56  y  t  688,  700. 

DITLT  SWORN. 

The  words  "sworn,**  "duly  twotn,**  er 
''sworn  according  to  law,"  used  In  a  statute^ 
record,  or  certificate  of  administration  of  an 
oath,  refer  to  the  oath  required  by  the  Con- 
stitution or  laws  In  the  cases  specified,  and 
include  every  necessary  subscription  to  such 
oath.  Rev.  St  Me.  1883,  p.  58,  e.  1,  •  6» 
Bubd.  20. 

"Duly  sworn"  means  a  swearing  accord- 
ing to  law.  Hence,  where  a  record  abowa 
that  the  jury  were  duly  sworn,  it  must  be 
held  to  be  a  swearing  according  to  the  form 
of  the  statute.  Wilson  t.  Pugh,  82  Mlsa.  186^ 
188. 

Bev.  St  c.  1,  I  8,  provides  that,  whai- 
ever  the  expression  "duly  sworn"  or  "sworn 
according  to  law*'  is  used  or  applied  to  any 
officer  who  is  required  to  take  and  subscribe 
the  oath  prescribed  in  the  Constitution,  it 
shall  be  construed  to  mean  that  such  officer 
had  taken  and  subscribed  the  same,  as  well 
as  the  oath  faithfully  and  impartially  to  per- 
form the  duties  of  the  office  to  which  he  had 
been  elected  and  appointed;  and,  when  ap- 
plied to  any  person  other  than  such  officer, 
it  shall  be  construed  to  mean  that  such  per- 
son had  taken  an  oath  faithfully  and  im- 
partially to  perform  the  duties  assigned  to 
him  in  the  case  specified.  In  the  case  of  an 
assessor,  where  the  records  of  the  town  re- 
cite that  he  was  duly  sworn,  it  la  not  necee- 
sary  tliat  the  oath  administered  should  have 
been  set  out  in  full,  but  such  record  is  suf- 
ficient to  show  that  he  had  taken  the  oath 
which  qualffied  him  to  act  Bennett  T.  Treat, 
41  Me.  226,  227. 

Bev.  St  c.  5,  f  8,  requiring  town  officers 
to  be  "duly  sworn,**  was  satisfied  by  an 
oath  in  substance  that  the  officers  would 
"faithfully  and  impartially  perform  the  du- 
ties assigned  to  them."  Patterson  t.  Creigh- 
ton,  42  Me.  867,  876. 

In  an  indictment  for  violation  ef  elec- 
tion laws,  an  averment  that  the  defendant 
was  "duly  sworn'*  and  took  his  oath  meana 
that  he  was  sworn  according  to  the  law  ap- ' 
plicable  to  such  case,  and  was  sufficient  with- 
out the  averment  of  tbe  form  of  the  oath. 
Burns  v.  People  (N.  Y.)  58  Barb.  531,  543. 

On  a  commissioner's  return  that  wit- 
nesses had  been  "duly  swoni,"  it  will  be 
considered  that  they  bad  been  sworn  in  such 
manner  and  form  as  to  render  the  oath  bind- 
ing in  conscience  as  well  as  obligatory  in 
law.  Fryatt  v.  Undo  (N.  Y.)  8  Edw.  Oh.  288, 
240. 

A  return  that  witnesses  before  a  com- 
miasioner  wane  '^uly  sworn"   means  that 
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they  knew  tbe  contents  of  their  anffwera  as 
written  down,  and  were  sworn  to  speaJc  the 
truth  according  to  the  customary  form  of 
oath.    Sydnor  t.  Palmer,  29  Wis.  226»  239. 

A  provision  In  court  rules  that  a  com- 
missioner's return  of  proceedings  before  him 
should  show  that  the  witnesses  were  "duly 
sworn*'  meant  that  before  examination  they 
should  be  sworn  to  testify  to  the  whole 
truth  and  nothing  but  the  truth  relating  to 
the  cause,  and  therefore  a  return  that  they 
had  taken  such  oath  was  equivalent  to  a 
return  that  they  had  been  duly  sworn.  Bow- 
man V.  Van  Kuren,  29  Wis.  209,  214^  9  Am. 
Rep.  554. 

In  a  statement  In  a  record,  after  naming 
the  jurors  that  they  were  duly  impaneled, 
tried,  and  sworn,  the  declaration  that  they 
were  "duly  sworn"  implies  that  the  oath  was 
administered  with  the  requisite  formality 
and  solemnity;  that  the  Jurors  in  open  court 
were  required  to  hold  up  their  bands  and 
promise  to  perform  the  duties  specified,  there 
being  an  appropriate  reference  to  the  duty, 
such  as  "in  the  presence  of  the  ever  living 
God,"  or  *'so  help  me  God."  Minlcb  T.  Peo- 
ple, 9  Pac.  4, 11,  8  Colo.  440. 

DUIiT  VERIFIED. 

A  requirement  in  an  Insurance  policy, 
that  the  insured  should  ppocure  and  attach 
to  the  preliminary  proofs  of  loss  a  "duly 
verified"  certificate  of  a  builder  as  to  the 
actual  cash  value  of  the  building  immedi- 
ately before  the  fire,  does  not  require  an  at- 
testation by  affidavit  While  the  term  "ver- 
ify," applied  to  legal  papers  generally,  means 
or  implies  an  oath,  it  does  not  always  or 
necessarily  do  so.  Sununerfleld  v.  Phcenlx 
Assur.  Co.  (U.  S.)  66  Fed.  292,  296. 


DUMB  ANIMAL 

In  statutes  relating  to  or  affecting  ani- 
mals, the  words  "animal"  or  "dumb  ani- 
mal" shall  be  held  to  include  every  living 
creature.  Ann.  St  Ind.  T.  1899,  f  1298;  Code 
N.  O.  1883,  f  2490;  People  T.  BruneU  (N. 
Y.)  48  How.  Prac.  435,  447. 

As  used  in  Pascal,  Dig.  arts.  2344,  2345, 
making  it  an  offense  for  any  person  to  will- 
fully or  wantonly  kill  any  dumb  animal,  the 
property  of  another,  the  term  "dumb  animal" 
will  be  held  to  include  a  dog,  which  has  an 
owner,  who  keeps  the  same  for  use  or  pleas- 
ure. McDaniel  T.  State,  6  Tex.  App.  475» 
47& 


DUMP  CART. 

The  phrase  ''dump  cart,**  In  t  contract 
calling  for  a  dump  cart,  means  a  two-wheel- 
ed cart.  In  the  absence  of  any  quallfljing  or 


explanatory  words.     Iverson  t.  CirkeU  60 
Minn.  299,  303,  57  N.  W.  800,  801. 

DUN. 

The  word  "dun,"  as  referring  to  color, 
partakes  of  brown  and  black.  Oeimeron  v. 
State,  44  Tex.  652,  656  (citing  Webst  Diet). 

DUNCE. 

To  say  of  a  barrister  generally  that  he 
is  a  dunce  is  actionable,  the  word  ''dunce" 
being  commonly  taken  to  mean  a  person  of 
dull  capacity  who  is  not  fit  to  be  a  lawyer. 
Fitzgerald  v.  Redfield  (N.  T.)  51  Barb.  484, 
491  (citing  Peard  v.  Johnes,  Cro.  Oar.  882). 

DUNNAGE. 

Ballast  dicrtlngulshed,  see  "Ballast** 

"Dunnage"  is  material  placed  under  the 
cargo  to  keep  it  from  being  wetted  by  water 
coming  into  the  hold,  or  between  the  dif- 
ferent parcels  to  keep  them  from  bruising 
and  Injuring  each  other.  Webster's  deflni- 
tlon  of  ''dunnage"  is  "fagots,  boughs,  or 
loose  materials  of  any  kind  laid  on  the  bot- 
tom of  a  ship  to  raise  heavy  goods  above 
the  bottom  to  prevent  injury  by  water  in  the 
hold;  also  loose  articles  of  merchandise 
wedged  between  parts  of  the  cargo  to  pre- 
vent rubbing,  and  to  hold  them  steady." 
Lord  Tenterden  speaks  of  "dunnage"  as 
pieces  of  wood  placed  against  the  sides  and 
bottom  of  the  bold  to  preserve  the  cargo 
from  the  effects  of  leakage.  Great  Western 
Ins.  Co.  V.  Thwing  (U.  S.)  18  Wall  672,  674, 
20  L.  Ed.  607;  Thwing  v.  Great  Western 
Ins.  C;o.,  103  Mass.  401,  405,  4  Am.  Rep.  567; 
Richards  v.  Hansen  (U.  &)  1  Fed.  54,  56. 

DUPLICATE. 

A  note  secured  by  mortgage,  given  as 
the  purchase  price  of  mortgaged  land,  bore 
on  its  face  the  word  "duplicate,"  and  in  an 
action  thereon  it  was  held  that  the  word 
could  not  be  regarded  as  performing  a  sim- 
ilar office  to  that  in  which  it  is  generally  em- 
ployed in  foreign  bills  of  exchange,. as  in- 
dicating the  execution  of  notes  in  part,  and 
that  the  note  in  question  was  one  of  the 
parts;  but  it  was  held  that  the  word  created 
a  latent  ambiguity,  which  could  be  explained 
by  evidence.  McCJann  v.  Preston,  28  Atl. 
1102,  1103,  79  Md.  223. 

''Duplicate,"  as  used  In  Rev.  St  I  1365, 
which  requires  that  in  order  to  establish  a 
ditch  or  drain  the  majority  of  the  resident 
owners  must  make  an  application  in  writing 
in  duplicate  to  the  supervisors  of  both  such 
towns,  etc.,  means  a  document  which  is  ea- 
sentially  the  same  as  tha  other  Inatniment 
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It  Is  defined  to  be  a  document  which  Is  the 
same  In  all  other  respects  as  some  other  In- 
strument, from  which  It  is  indistinguishable 
in  its  essence  and  in  Its  operation;  an  orig- 
inal instrument  repeated;  a  document  that 
resembles  another  in  all  essentials.  State  t. 
Graffam,  43  N.  W.  727,  728,  74  Wis.  ei3. 

As  oopy. 

"Duplicate,**  as  used  in  Rev.  Laws,  f  91, 
providing  that  in  counties  under  township 
organization  the  county  clerk  shall  make  out 
a  duplicate  of  the  tax  lists  for  each  township, 
etc.,  means  simply  a  copy  of  tbe  origiual. 
Radford  v.  Dixon  County,  46  N.  W,  276,  276» 
29  Neb.  113. 

Copy  distinsi^'Iied* 

An  instrument  is  said  to  be  executed  "in 
duplicate"  when  there  are  two  originals  of 
the  same  tenor,  so  that  a  copy  will  not  be  a 
duplicate.  Grant  v.  Griffith,  66  N.  Y.  Supp. 
791,  793,  39  App.  Dlv.  107. 

Burrill  defines  a  "duplicate'*  as  an  orig- 
inal instrument  repeated,  a  document  which 
is  the  same  as  another  in  all  essential  par- 
ticulars, and  differing  from  a  mere  copy  in 
having  all  the  validity  of  an  origiual.  It  is 
immjiterlal  when  a  duplicate  is  executed.  If 
it  is  in  fact  a  duplicate,  it  adds  no  more  to  the 
obligation  and  rights  of  the  parties  to  the 
agreement  when  it  is  executed  at  a  subse- 
quent date  than  when  its  execution  is  con- 
temporaneous with  that  of  the  other  dupli- 
cate. A  duplicate  is  not  a  new  agreement, 
but  merely  written  evidence  <^f  the  lost  in- 
strument, executed  to  take  its  place.  Bank 
of  Gllby  V.  Farnsworth,  7  N.  D.  6,  11,  72 
N.  W.  901,  38  L.  R.  A.  843.  See,  also,  Mis- 
souri Pac.  Ry.  Co.  v.  Heidenheimer,  17  S.  W. 
008,  610,  82  Tex.  195,  27  Am.  St  Rep.  861. 
A  duplicate  is  an  original  instrument  repeat- 
ed; a  document  which  is  the  same  as  anoth- 
er in  all  essential  particulars,  and  differing 
from  a  mere  copy  in  having  all  the  validity 
of  an  original.  Dakota  Loan  &  Trust  Co.  v. 
Codington  County,  68  N.  W.  314,  816^  9  S.  D. 
169. 

A  duplicate  is  an  original  Instrument, 
3ust  as  much  so  as  the  original  article  of 
which  it  Is  a  duplicate.  It  must  be  executed 
by  the  same  parties,  and  in  the  same  manner 
and  with  the  same  formalities,  and  must  con- 
tain the  same  matter  as  the  original  instru- 
ment, else  it  is  not  a  duplicate.  A  certified 
copy  of  a  record  of  articles  of  association  Is 
not  a  duplicate  of  such  articles.  When  a  law 
requires  that  a  duplicate  of  a  certificate  of 
Incorporation  shall  be  filed  in  the  office  of  the 
Secretary  of  State,  It  is  no  compliance  with 
the  requirement  of  such  law  to  file  in  said 
office  a  certified  copy  of  the  record  of  such 
certificate.    Nelson  y.  Blakey,  54  Ind.  29,  3a 

The  duplicate  Is  not  technically  or  really 
a  copy  of  the  origlnaL    It  to  "tha  double  of 


anything,  an  original  repeated,  a  document 
the  same  as  another,  a  transcript  equivalent 
to  the  first  or  original  writer,  a  counterpart** 
And.  Law  Diet.  p.  886.  Each  duplicate  la 
complete  evidence  of  the  Intention  of  the 
parties.  On  an  indictment  for  forgery  of  a 
school-teacher's  pay  certificate,  the  duplicate 
of  the  forged  certificate  is  admissible  without 
accounting  for  the  original,  since  such  certifi- 
cates are  required  by  statute  to  be  made  out 
in  duplicate,  one  being  called  "the  original,** 
the  other  "the  duplicate."  State  v.  Allen,  56 
S.  C.  495,  505.  35  S.  E.  204,  207. 

A  duplicate  is  the  double  of  anything. 
It  is  either  one  of  the  two  originals,  both  of 
which  are  executed  by  the  same  party  or 
parties,  and  may  be  offered  In  evidence.  Mc- 
Cuaig  V.  City  Sav.  Bank,  111  Mich.  366,  368, 
69  N.  W.  500. 

6  &  7  Vict  c.  18,  8  100,  provides  that 
whenever  an  objector  to  any  list  of  voters 
desires  to  send  the  notice  of  his  objection  by 
mail,  he  shall  deliver  the  same  in  "duplicate" 
to  the  postmaster,  who  shall  examine  the 
duplicates  and  return  one  to  the  sender, 
stamped  with  the  stamp  of  such  office.  Un- 
der this  statute  It  is  held  that  a  copy  of  such 
a  purported  duplicate,  retained  by  the  send- 
er, to  which  his  name  was  signed,  but  not  by 
bimself,  though  with  his  approval,  was  not  a 
duplicate  of  the  notice  posted,  which  was 
signed  by  the  sender  himself,  "duplicate"  be- 
ing defined  by  the  court  as  a  document  which 
is  essentially  the  same  as  some  other  instru- 
ment, It  being  a  very  different  thing  from  an 
examined  copy,  although  an  examined  copy 
may,  In  effect,  be  a  duplicate  under  certain 
circumstances.  Toms  v.  Cuming,  7  Man.  & 
Q.  88,  94.  Nor  is  a  copy  similar  in  all  re- 
spects to  the  notice  left  with  the  postmaster, 
except  that  It  has  no  external  address,  a 
"duplicate"  within  the  meaning  of  the  act. 
Birch  V.  Edwards,  6  Man.  O.  &  S.  46,  60. 

As  substitvte. 

Where  a  draft  purchased  from  the  draw- 
er was  lost  by  the  holder,  who  applied  for  an- 
other, and  the  drawer  issued  a  second  one^ 
across  the  face  of  which  he  wrote  the  word 
"duplicate,"  the  true  construction  of  the  word 
"duplicate,"  In  view  of  the  circumstances* 
was  that  the  draft  was  made  as  a  substitute 
for,  and  to  take  the  place  of,  the  original* 
and  no  new  liability  was  created  thereby* 
Benton  v.  Martin,  40  N.  Y.  346,  347. 

DUPIJOATE  OF  TAXES. 

"Duplicate  of  taxes,"  as  used  In  the  tax 
laws,  has  a  well-known  and  recognized  mean> 
lug — ^that  by  which  the  tax  lists  for  collection, 
etc.,  is  usually  known — and  therefore  its  use 
In  an  Indictment  was  sufficient  under  Purd. 
Dig.  879,  pi.  18,  declaring  that.  In  an  indict- 
ment for  forging  any  instrument,  it  shall  be 
sufficient  to  describe  it  t^  any  name  by  which 
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the  same  may  be  nsnally  known.  Ck>mmon- 
wealth  Y.  BeamlBh,  81  Pa.  (81  P.  F.  Smith) 
889,  892. 

DTJPUOATZI  TAXATION. 

"By  'duplicate  taxation,'  which  Is  not 
permissible  under  any  constitution  requiring 
equality  and  uniformity  in  taxation,  is  under- 
stood the  requirement  that  one  person,  or  any 
one  subject  to  taxation,  shall  directiy  con- 
tribute twice  to  the  same  burden,  while  oth- 
er subjects  of  taxation  belonging  to  the  same 
class  are  required  to  contribute  but  once." 
City  and  County  of  San  Francisco  t.  Fry,  63 
Cal.  470,  471;  <:k>mmon wealth  v.  New  York, 
L.  B.  &  W.  R.  Ck>.,  24  Ati.  009,  611,  150  Pa. 
234.  The  term  is  used  in  another  sense,  as 
where  the  same  property  la  taxed  to  two  dif- 
ferent indiYiduals.  Such  taxation  is  usually 
held  to  be  valid.  State  y.  Band.  40  N.  W. 
835,  838,  39  Minn.  502. 

DUPLICITY. 

Duplicity  In  an  indictment  Is  the  Join- 
der of  two  or  more  distinct  offenses  in  one 
count.  Tucker  v.  State,  6  Tex.  App.  25i,  253; 
State  V.  Dorsett.  21  Tex.  656;  Weathersby  v. 
State,  1  Tex.  App.  643,  645;  Nicholas  t. 
State,  23  Tex.  App.  317,  325,  5  S.  W.  239,  240. 
The  rule  never  applies  to  allegations  of  dif- 
ferent phases  of  the  same  misdemeanor. 
Schulze  V.  State  (Tex.)  56  S.  W.  918.  And 
where  one  felony  is  of  considerable  magni- 
tude, and  includes  within  itself  other  of- 
fenses of  less  magnitude,  all  may  be  charged 
in  one  count  And  in  all  cases  an  offense 
may  be  set  forth  in  a  single  count  of  an  in- 
formation, although  such  offense  may  include 
a  smaller  offense  and  attempt  to  commit  the 
principal  offense.  State  v.  Hodges,  26  Pac. 
676,  678,  45  Kan.  889;  State  v.  Gorham,  55  N. 
H.  152,  163. 

To  constitute  "duplicity,"  there  must  be 
Joined  in  the  same  count  separate  and  dis- 
tinct crimes  committed  at  different  times. 
Where  a  person  by  one  continuous  act  steals 
a  horse,  buggy,  and  harness,  a  count  under 
the  indictment  for  the  larceny  of  the  horse, 
buggy,  and  harness  is  not  open  to  a  charge 
of  duplidty.  Waters  v.  People,  104  111.  544, 
547.  An  account  charging  the  accused  with 
stealing  at  the  same  time  several  sums  of 
money  belonging  to  different  owners  Is  not 
bad  for  duplicity,  since  the  act  charged  con- 
stitutes but  one  offense.  State  v.  Warren, 
77  Md.  121,  26  Ati.  500,  39  Am.  St.  Rep.  401. 

Duplicity  consists  in  alleging  two  inde- 
pendent claims  in  the  same  count  of  an  in- 
formation or  indictment,  and  if  these  claims 
be  distinct  to  the  extent,  at  least,  the  differ- 
ent defenses  may  be  interposed  as  to  each, 
or  different  evidence  may  be  necessary  as  to 
them,  the  accused  has  a  right  to  object  and 


insist  on  their  severance.  An  Information 
which  charges  the  killing  of  two  or  more 
persons  by  one  act  is  not  bad  for  duplicity. 
Cornell  v.  State,  80  N.  W.  745,  746,  104  Wis. 
527. 

The  word  "duplicity,"  In  the  sense  of  the 
law  of  pleading,  does  not  Include  a  union  of 
several  facts,  constituting  together  but  one 
cause  of  action  (State  v.  Warren,  77  Md.  121, 
26  Ati.  500,  39  Am.  St.  Rep.  401;  Jackson  v. 
Rundlet,  13  Fed.  Cas.  247);  and  hence  where 
a  plaintiff  bases  her  claim  on  the  ground  that 
she  has  been  unjustly  deprived  of  her  dwell- 
ing house  by  the  negligent  conduct  of  defend- 
ants, and  details  in  several  counts  the  cir- 
cumstances constituting  the  injury,  there  is 
no  duplicity.  Even  In  an  Indictment  the  Join- 
der of  two  or  more  distinct  offenses  in  one 
count  is  not  duplicity,  where  the  acts  imput- 
ed are  component  parts  of  the  same  offense. 
Mere  diversity  of  facts  set  up  in  a  count  will 
not  render  it  double,  when  all  the  facts  taken 
together  tend  to  the  statement  of  one  point 
or  ground  of  recovery.  Mullin  v.  Blumenthal, 
42  Ati.  175,  177,  1  Pennewill  (Del.)  476. 

Duplicity,  In  a  plea  or  replication,  con- 
sists in  its  containing  two  distinct  matters,  ei- 
ther of  which  would  be  a  bar  to  the  action  or 
an  answer  to  the  plea.  Kellogg  y.  Miller,  6 
Ark.  (1  Eng.)  468,  472. 

"Duplicity"  is  defined  to  be  a  Joinder  of 
different  grounds  of  action  to  enforce  a  sin- 
gle right.  Devino  v.  Central  Vt  R.  Co.,  63  Vt. 
98,  102,  20  Ati.  953. 

Duplicity  In  pleading  consists  in  travers- 
ing distinct '  matters  not  necessary  to  one 
point  Tucker  v,  Ladd  (N.  Y.)  7  Cow.  450, 
452. 


DURATION. 

"Duration,"  as  defined  by  Webster, 
means  the  power  of  enduring;  continuance 
in  time;  the  portion  of  time  during  which 
anything  exists;  and,  in  the  statute  limiting 
tbe  session  of  legislative  assemblies  of  the 
several  territories  of  the  United  States  to  60 
days'  duration,  it  means  to  an  existence  of  60 
days,  and  that,  whatever  the  time  fixed  by 
the  legislative  assembly  for  the  session  to 
begin,  it  could  not  continue  to  exist  as  a  le- 
gally organized  body  longer  than  GO  days 
from  such  beginning — 60  days  of  lawful  ses- 
sion; 60  days  of  legal  organized  existence. 
Cheyney  v.  Smith  (Ariz.)  23  Pac.  680,  685. 

In  Const,  art.  11,  S  7,  providing  that  when 
the  duration  of  any  office  Is  not  provided  for 
by  the  Constitution  it  may  be  declared  by 
law,  and,  if  not  so  declared.  It  shall  be  held 
during  the  pleasure  of  the  authority  making 
the  appointment,  "duration"  is  employed  in 
its  ordinary  sense,  signifying  expanse,  limit 
of  time.  When,  therefore,  the  time  of  hold- 
ing Is  not  fixed,  the  tenure  of  the  office  is 
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at  the  pleasure  of  the  appointing   power. 
People  ▼.  Hill,  7  Oal.  91,  102. 

Const  art  11,  S  7,  provides  that  the  "du- 
ration of  any  office'*  not  fixed  by  this  Con- 
stitution shall  never  exceed  four  years.  This 
does  not  mean  that  the  office  shall  cease  to 
exist  after  the  constitutional  limit  declared 
has  expired,  but  the  word  "duration"  evi- 
dently means  the  time  which  may  be  fixed 
by  the  constituting  authority  as  the  limit 
beyond  which  the  incumbent's  right  by  elec- 
tion or  appointment  to  the  office  shall  not 
extend.  The  constitutional  inhibition  operates 
as  a  total  restraint  to  the  creation  of  a  term 
of  office  by  election  or  appointment  of  longer 
duration  than  four  years.  So  when,  by  an 
act  of  the  Legislature,  an  office  is  created, 
and  provision  is  made  for  filling  it  with  a 
person  who  shall  be  invested  with  the  right 
and  authority  to  perform  the  function  be- 
longing to  it  for  the  period,  for  instance,  of 
two  years,  the  term  thus  prescribed  is  limit- 
ed by  a  law  of  as  binding  obligation  as  the 
Constitution  itself,  provided  it  is  in  no  sense 
repugnant  to  the  organic  law,  and  the  in- 
cumbent's term  is  complete  and  at  an  end  up- 
on the  expiration  of  the  term  prescribed  for 
its  duration;  but  notwithstanding  the  incum- 
bent's term  in  such  a  case  be  at  an  end  by 
lapse  of  time,  it  is  not  to  be  gainsaid  that 
he  may  remain  in  the  exercise  of  the  duties 
of  the  office  as  its  locum  tenens  until  his 
successor  is  elected  or  appointed.  People  ▼. 
Stratton,  28  Cal.  382,  388 


DURESS. 

Duress  consists  in:  (l)  unlawful  con- 
finement of  the  person  of  the  party,  or  of  the 
husband  or  wife  of  such  party,  or  of  an 
ancestor,  descendant  or  adopted  child  of  such 
party,  husband  or  wife;  (2)  unlawful  deten- 
tion of  the  property  of  any  such  person; 
or  (3)  confinement  of  such  person,  lawful  in 
form,  but  fraudulently  obtained  or  fraudu- 
lently made,  unjustly  harassing  or  oppres- 
sive. Civ.  Code  Cal.  1003,  i  1569;  Rev.  Codes 
N.  D.  1899,  §  3845;  Civ.  Code  S.  D.  1903,  9 
1198;  Civ.  Code  Mont  1895.  f  2114;  Bullard 
V.  Smith,  72  Pac.  761,  765,  28  Mont  387. 
Thus  where  the  evidence  showed  that,  in 
order  to  prosecute  the  execution  of  articles 
of  separation  between  husband  and  wife, 
the  husband  used  such  personal  violence 
that  the  wife  was  in  danger  of  her  life,  or 
felt  herself  to  be,  she  would  be  held  to  have 
executed  such  articles  "under  duress."  Buet- 
er  V.  Bueter,  45  N.  W.  208^  1  S.  D.  94,  8  H 
R.  A.662. 

Duress  consists  in  any  illegal  imprison- 
ment or  legal  imprisonment  used  for  an  ille- 
gal purpose,  or  threats,  or  bodily  or  other 
harm,  or  other  means  amounting  to  or  tend- 
ing to  coerce  the  will  of  another,  and  actual- 
ly inducing  him  to  do  an  act  contrary  to  his 


free  will.  av.  Code  Ga.  1895,  S  3536.  See 
McCoy  V.  State;  8  S.  B.  768»  769,  78  6a. 
490. 

"Duress,"  as  defined  by  law  writes, 
means  an  actual  or  threatened  violence  or 
restraint  of  a  man's  person,  contrary  to  law, 
to  compel  him  to  enter  into  a  contract  or  to 
discharge  one.  Noble  v.  Enos,  19  Ind.  72, 
78;  King  v.  Williams,  21  N.  W.  602,  65  Iowa. 
167;  James  v.  Dalbey,  78  N.  W.  51,  53,  107 
Iowa,  463;  McCormick  Harvesting  Mach. 
Co.  T.  Hamilton,  41  N.  W.  727.  729,  73  Wis. 
486;  Peabody  v.  Tenney,  30  Atl.  456,  457, 
18  B.  I.  498;  Plant  v.  Gunn  (U.  S.)  19  Fed. 
das.  800,  802;  Cribbs  v.  Sowle,  49  N.  W. 
587,  589,  87  Mich.  340,  24  Am.  St  Rep.  166; 
Stuber  t.  Weiden,  24  N.  W.  215,  216»  17  Neb. 
582. 

Duress  exists  where  one,  by  the  unlawful 
act  of  another,  is  induced  to  make  a  contract 
or  perform  some  act  under  circumstances 
which  deprive  him  of  the  exercise  of  free 
wilL  City  Nat  Bank  v.  Kusworm,  64  N.  W. 
843.  845,  91  Wis.  166;  Wolflf  v.  Bluhm,  70 
N.  W.  73,  74,  95  Wis.  257,  60  Am.  St  Rep. 
115;  Batavian  Bank  v.  North,  90  N.  W. 
1016,  1019.  114  Wis.  637;  Phillips  v.  Henry, 
28  Aa  477,  478^  160  Pa.  24.  40  Am.  St  Rep. 
706;  Peabody  v.  Tenney,  30  Atl.  456.  457, 18  R. 
I.  498;  Newburyport  Water  Co.  v.  City  of 
Newburyport  (U.  S.)  103  Fed.  584.  594;  Hack- 
ley  V.  Headley,  8  N.  W.  511.  512.  45  Mich. 
569.  It  may  be  defined  as  an  unlawful  re- 
straint intimidation,  or  compulsion  of  an- 
other to  such  an  extent  and  degree  as  to  in- 
duce such  person  to  do  or  perform  some  act 
which  he  is  not  legally  bound  to  do,  contrary 
to  his  will  and  inclination.  It  is  obvious  that 
if  the  act  is  done  contrary  to  the  will  and 
Inclination  of  the  injured  party  it  cannot  be 
in  the  exercise  of  his  free  will.  His  will  is 
subjected  to  that  of  another,  and  he  Is  com- 
pelled to  submit  to  an  illegal  exaction  be- 
cause of  the  dominant  power.  First  Nat 
Bank  v.  Sargent  (Neb.)  91  N.  W.  595.  697, 
59  L.  R.  A.  296. 

By  "duress,"  in  its  more  extended  sense, 
is  meant  that  degree  of  severity,  either 
threatened  or  impending  or  actually  infiicted, 
which  is  sufficient  to  overcome  the  mind 
and  will  of  a  person  of  ordinary  firmness. 
Darling  v.  Hines.  32  N.  E.  109,  111,  5  Ind. 
App.  319;  James  v.  Dalbey.  78  N.  W.  51,  53, 
107  Iowa,  463;  Pierce  v.  Brown  (U.  S.)  7 
Wall.  214,  19  L,  Ed.  134;  Lafayette  &  I. 
R.  Co.  v.  Pattison,  41  Ind.  312,  320  (citing 
2  Greenl.  Ev.  f  301;  Fellows  v.  School  Dlst 
No.  8  in  Fayette,  39  Me.  559;  Brooks  v. 
Berryhill,  20  Ind.  97;  Foshay  v.  Ferguson 
[N.  Y.]  5  Hill.  154;  Ex  parte  Wells  [U.  S.] 
18  How.  307,  15  L.  Ed.  421;  Inhabitants  of 
Whltefleld  v.  Longfellow,  13  Me.  [1  Shep.] 
146;  2  Coke.  Inst  483;  CJo.  Litt  253;  Vin. 
Abr.  tit  "Duress"  [B]  pi.  23;  Bac.  Abr.  tit 
"Duress";  Chit  Cont  168;  Eddy  ▼•  Henln, 
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17  Me.  [5  Shep.]  33S,  35  Am.  Dec  261); 
Tapley  y.  Tapley,  10  Minn.  448,  468  (Gil. 
360,  368),  83  Am.  Dec  76;  Johnson  y.  Roland 
(Tenn.)  2  Bazt  203,  206;  McGormick  y. 
Dalton,  35  Pac.  1113,  1114,  53  Kan.  146; 
Landa  y.  Obert,  14  S.  W.  297,  302,  78  Tex. 
33;  Dayls  y.  Mississippi  Cent  R.  Co.,  46 
Mlfls.  552,  568;  Edwards  y.  Bowden,  107 
N.  G.  58,  60, 12  S.  B.  58;  Simmons  y.  Trmnbo, 
9  W.  Ya.  358,  366. 

What  constitutes  duress  Is  matter  of 
law;  whether  duress  exists  in  a  particular 
transaction  is  matter  of  fact.  There  is  no 
legal  standard  of  resistance  which  the  per- 
son acted  upon  must  come  up  to  at  his  peril 
of  being  remediless  for  the  wrong  done  to 
him,  and  no  gexieral  rule  as  to  the  sufficiency 
of  facts  to  produce  duress.  The  question  In 
each  case  Is,  was  the  person  so  acted  upon  by 
threats  of  the  person  claiming  the  benefit  of 
the  contract,  for  the  purpose  of  obtaining  such 
contract,  as  to  be  bereft  of  the  quality  of 
mind  essential  to  the  making  of  a  contract, 
and  was  the  contract  thereby  obtained?  Gal- 
usha  y.  Sherman,  81  N.  W.  495,  498,  105  Wis. 
263,  47  L.  R.  A.  417;  Rochester  Mach.  Tool 
Works  y.  Weiss,  84  N.  W.  866,  867,  108  Wis. 
545.  To  constitute  coercion  or  duress  which 
will  be  regarded  as  sufficient  to  make  a  pay- 
ment involuntary,  there  must  be  some  ac- 
tual or  threatened  exercise  of  power,  pos- 
sessed or  believed  to  be  possessed  by  the 
party  exacting  or  receiving  the  payment,  oyer 
the  person  and  property  of  another,  from 
which  the  latter  has  no  other  means  of  Im- 
mediate relief  than  by  making  the  payment 
Radlch  y.  Hutchins,  95  U.  S.  210,  213,  24  L. 
Ed.  409;  Lonergan  y.  Buford,  13  Sup.  Ct 
684,  687,  148  U.  S.  581.  37  L.  Ed.  569.  There 
must  be  something  more  than  threat  and 
peril  of  pecuniary  loss.  Sawyer  y.  Gruner, 
60  N.  Y.  Super.  Ct.  285,  288,  17  N.  Y.  Supp. 
465;  Dennerhy  &  Go.  y.  McNulta  (U.  S.)  86 
Fed.  825,  829,  30  G.  G.  A.  422,  41  L.  R.  A. 
609;  Union  Ins.  Go.  y.  City  of  Allegheny, 
101  Pa.  250,  252;  Buford  y.  Lonergan,  22 
Pac  164,  166,  6  Utah,  301;  Shuck  y.  Intei^ 
state  Building  &  Loan  Ass'n,  41  S.  B.  28,  31, 
63  &  O.  134. 

Duress  is  an  actual  or  threatened  ylo- 
lence  or  illegal  restraint  of  a  man's  person 
to  compel  him  to  enter  into  a  contract  or  to 
do  some  act  which,  in  the  absence  of  such 
violence  or  restraint,  might  be  valid  or  le- 
gally effective.  Duress  will  not,  however, 
always  render  the  obligation  contracted  void, 
regardless  of  the  fact  of  any  participation  in 
or  knowledge  of  the  circumstances  upou  the 
part  of  the  obligee.  For  example,  if  one,  be- 
ing attacked  by  robbers,  promises  an  inno- 
cent person  a  sum  of  money  to  deliver  him 
out  of  their  hands,  the  obligation,  though 
contracted  under  the  Impression  of  the  fear 
of  death,  is  valid.  Dimmltt  y.  Robblns,  12 
S.  W.  94^  96,  74  Tez«  441« 


"^Duress,"  under  the  decisions,  means  a 
condition  of  mind  produced  by  Improper  ex- 
ternal pressure  or  Influence,  that  practically 
destroys  the  free  agency  of  a  party,  and 
causes  him  to  do  an  act  or  make  a  contract, 
not  of  his  own  volition,  but  under  such 
wrongful  external  pressure.  Whether  such 
external  pressure  or  influence  Is  sufficient 
to  destroy  the  free  agency  of  a  party  is  a 
question  to  be  determined  by  the  age,  sex, 
intelligence,  experience,  and  force  of  will  of 
the  party,  the  nature  of  the  act,  and  all  the 
attendant  facts  and  circumstances.  Pride  v. 
Baker  (Tenn.)  64  S.  W.  329,  332  (citing  Wil- 
lard  y.  Wlllard,  65  Tenn,  [6  Baxt]  297,  32 
Am.  Rep.  529). 

In  order  to  constitute  "duress'*  In  Its 
legal  sense.  It  must  appear  that  the  party 
acted  under  some  threatening  of  life  or 
member,  or  of  imprisonment,  or  some  Im- 
prisonment or  beating  of  the  party  acting,  or 
of  his  wife,  with  the  view  to  procure  the 
execution  of  the  deed  or  other  Instrument, 
and  that  the  danger  existing  or  threatened 
should  affect  the  person,  or  goods  or  prop- 
erty. Rollings  y.  Gate,  48  Tenn.  (1  Helsk.) 
i  97,  98  (reaffirmed  in  Bogle  v.  Hammons,  49 
;  Tenn.  [2  Heisk.]  136,  141,  142,  and  cited  in 
Loud  y.  Hamilton  [Tenn.]  51  S.  W.  140,  144, 
45  L.  R.  A.  400). 

Duress  consists  In  restraint  or  impris- 
onment or  Intimidation,  or  any  of  those. 
;  Where  defendant  took  advantage  of  plain- 
tiff's impaired  mental  and  physical  condition, 
and  persistently  urged  her  to  make  a  certain 
contract,  and  finally  Induced  her  to  make  it 
against  her  will.  It  was  not  error  to  charge 
that  duress  consists  of  restraint.  Imprison- 
ment, or  Intimidation,  or  anything  which 
tended  to  restrain  plaintiff  from  acting  free- 
ly and  voluntarily  in  the  matter,  and  that  it 
made  no  difference  what  means  were  em- 
ployed, provided  they  were  calculated  to  and 
did  restrain  or  coerce  her  to  make  such  con- 
tract Schoellhamer  y.  Rometsch,  38  Pac. 
344,  347,  26  Or.  394. 

Duress  Implies  a  constraint  which  over- 
comes the  will  of  the  person  constrained, 
and  this  constraint  may  be  the  result  of 
imprisonment  or  threats  of  Imprisonment 
Wolf  y.  Troxell'8  Estate,  94  Mich.  573,  576, 
54  N.  W.  383. 

To  make  the  defense  of  duress  effective, 
it  must  have  been  so  great  as  to  take  away 
the  voluntary  act  and  consent  of  the  person 
urging  it  as  a  defense.  It  must  have  been 
of  such  a  character  as  to  incite  a  sense  of 
fear  on  his  part  of  some  grievous  wrong  or 
personal  violence,  or  great  bodily  Injury,  or 
unlawful  imprisonment  Iowa  Sav.  Bank  y. 
Frlnk,  92  N.  W.  916,  919,  1  Neb.  (Unof.)  14. 

The  terms  "compulsion"  and  "duress" 
cannot  be  applied  to  the  payment  of  money 
to  procure  a  license  to  tranaact  boalness  in  a 
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state,  required  by  ordinance  to  be  taken  ont, 
even  though  such  ordinance  Is  void;  and 
therefore  such  payment  cannot  be  recovered. 
Mays  V.  City  of  Cincinnati,  1  Ohio  St  268, 
277. 

Money  paid  under  protest  does  not  make 
the  payment  a  compulsory  one,  even  though 
the  party  be  under  no  legal  obligation  to 
pay.  Union  Ins.  Co.  t.  City  of  Allegheny, 
101  Pa.  250,  252. 

Within  a  court  rule  providing  that  In  an 
action  on  a  written  Instrument,  where  a 
copy  Is  filed  with  the  declaration,  the  execu- 
tion of  such  Instrument  shall  be  taken  to  be 
admitted,  unless  the  defendant  shall  have 
filed  an  affidavit  denying  the  signature  or 
obligation  of  the  Instrument  by  reason  of 
fraud,  duress,  or  other  sufficient  legal  cause, 
the  words  "fraud"  and  "duress"  relate  to 
the  signature  or  signing  of  the  Instrument 
Vandergrlft  v.  Hollls  (Del.)  6  Houst  90,  102. 

One  purchasing  liquor  from  an  Illegal 
combination  of  distillers  which  controls  the 
market  and  prices,  though  Impelled  thereto 
by  business  needs  and  policy,  enters  Into  the 
contract  voluntarily,  and  not  by  duress. 
Dennehy  v.  McNulta  (U.  S.)  86  Fed.  825,  829, 
90  C.  G.  A.  422.  41  L.  R.  A.  609. 

"Legal  duress"  implies  that  a  party  has 
been  unlawfully  constrained  by  another  to 
perform  an  act  under  circumstances  which 
prevent  the  exercise  of  free  will.  The  act 
of  the  party  compelling  the  unwilling  obedi- 
ence must  be  unlawful  or  wrongful,  and 
there  can  be  no  duress  of  goods  in  law  where 
the  act  done  or  threatened  is  nothing  more 
than  the  party  has  a  legal  right  to  do.  Ful- 
ler V.  Roberts,  17  South.  359,  362,  35  Fla.  110. 

As  defense  to  orimiiial  proseention. 

Duress  consists  In  threats  of  bodily  or 
other  harm,  amounting  to  or  tending  to  co- 
erce the  will  of  another,  and  actually  in- 
ducing him  to  do  an  act  contrary  to  his  free 
will.  This  definition  of  "duress"  relates, 
however,  not  to  crime,  but  to  contract  To 
render  threats  or  menaces  available  as  an 
excuse  for  a  person  charged  with  crime,  they 
must  be  threats  or  menaces  which  suffi- 
ciently show  that  his  or  her  life  or  mem- 
ber was  endangered,  or  that  he  or  she  had 
reasonable  cause  to  believe,  and  did  actually 
believe,  that  his  or  her  life  or  member  was 
in  danger.  McCoy  v.  State,  3  S.  BL  768»  769, 
T8  Ga.  490. 

As  g^roimd  of  equitable  Jnrisdiotloiu 

Duress,  when  employed  to  procure  a  con- 
veyance of  property,  is  a  species  of  fraud, 
and  is  not  of  itself  a  ground  of  equitable 
Jurisdiction.  And  hence  one,  to  maintain  an 
action  in  equity  to  cancel  a  deed,  must  be  in 
such  possession  as  one  who  seeks  to  main- 
tain th«  action  on  the  grounds  of  fraud. 


Treadwell  v.  Torbert,  32  South.  126,  133  AUu 
504. 

As  of  person  or  of  property. 

At  common  law  "duress"  meant  only 
duress  of  the  person,  and  nothing  short  of 
such  duress,  amounting  to  a  reasonable  ap- 
prehension of  imminent  danger  to  life,  limb, 
or  liberty,  was  sufficient  to  avoid  a  con- 
tract, or  to  enable  a  party  to  recover  back 
money  paid.  But  com'ts  of  equity  would 
unhesitatingly  set  aside  contracts  where 
there  was  imposition  or  oppression,  or  when- 
ever the  extreme  necessity  of  the  party  was 
such  as  to  overcome  his  free  agency.  The 
courts  of  law,  however,  gradually  extended 
the  doctrine  so  as  to  recognize  duress  of  prop- 
erty as  a  sort  of  moral  duress,  which  might, 
equally  with  duress  of  the  person,  constitute 
a  defense  to  a  contract  Induced  thereby,  or 
entitie  a  party  to  recover  back  money  paid 
under  its  Influence.  And  the  modem  au- 
thorities generally  hold  that  such  pressure 
or  constraint  as  compels  a  man  to  go  against 
his  will,  and  virtually  takes  away  his  free 
agency,  and  destroys  the  power  of  refusing 
to  comply  with  the  tmlawful  demand  of  an- 
other, will  constitute  duress,  Irrespective  of 
the  manifestation  of  physical  force.  Joan- 
nin  V.  Ogllvle,  52  N.  W.  217,  49  Minn.  664,  16 
L.  R.  A.  376,  32  Am.  St  Rep.  581. 

"The  principle  upon  which  men  are  re- 
lieved from  their  contracts  procured  by  'du- 
ress* has  been  greatly  extended  In  recent 
years.  In  the  time  of  Lord  Coke  no  one 
would  have  been  permitted  to  avoid  his  con- 
tract for  duress,  unless  the  duress  was  such 
as  not  only  to  put  him  in  fear  of  illegal  Im- 
prisonment or  great  bodily  harm,  but  went 
so  far  as  to  be  something  that  a  man  of 
ordinary  firmness  would  not  be  able  to  re- 
sist No  possible  loss  to  his  land  or  prop- 
erty would  be  sufficient  to  enable  him  to 
avoid  a  contract  which  he  had  made  to  pre- 
vent it  Bac.  Abr.  tit  'Duress'  (a).  But 
gradually  and  by  slow  degrees  the  strictness 
of  that  rule  was  abated,  until  finally  it  has 
come  to  be  the  rule  of  law  In  this  coun- 
try, although  perhaps  not  in  England,  that 
where  one  has  been  presented  with  the  con- 
tingency of  serious  loss  or  damage  to  his 
property  or  of  a  submission  to  an  extortion- 
ate claim,  if  he  pay  the  claim  or  make  the 
contract  which  Is  extorted  from  him,  it  is 
not  to  be  considered  a  voluntary  act,  and  it 
may  be  set  aside  on  the  ground  of  duress. 
In  the  case  of  Foshay  v.  Ferguson  (N.  Y.) 
5  Hill,  154,  158,  it  is  said  by  Judge  Bronson: 
*I  entertain  no  doubt  that  a  contract  pro- 
cured by  threats  and  the  fear  of  battery  or 
the  destruction  of  property  may  be  avoided 
on  the  ground  of  duress.  There  is  nothing 
but  the  form  of  a  contract  In  such  a  case, 
without  the  substance.  It  wants  the  vol- 
untary assent  of  the  party  to  be  bound  by 
it'    In  the  case  of  Sasportas  y.  Jennings  (S. 
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G.)  1  Bay,  470,  it  was  held  that  dnrefls  of 
goods  will  avoid  a  contract  where  unjust  and 
unreasonable  adyantage  is  taken  of  a  man's 
necessities  of  getting  his  goods  back  into  his 
possession,  and  there  is  no  other  speedy 
means  left  of  getting  them  back  but  by  giv- 
ing a  bond,  or  where  a  man's  necessities 
may  be  so  great  as  not  to  admit  of  the  or- 
dinary process  of  law  to  afford  him  relief." 
Van  Dyke  v.  Wood,  70  N.  T.  Supp.  324,  327, 
60  App.  Div.  208. 

Duress  is  any  force  which  renders  a 
contracting  party  not  entirely  free  and  at 
full  liberty  to  make  or  refuse  to  make  the 
contract,  and  this  not  only  with  respect  to 
their  persons,  but  in  regard  to  their  goods 
and  chattels  also.  CJollins  t.  Westbury  (S. 
O.)  2  Bay,  211,  213,  1  Am.  Dec.  643. 

Ref nsal  to  fumisli  flnanolal  backing. 

Where  a  person  claimed  to  have  a  verbal 
contract  for  grading  a  mile  of  roadbed  of  a 
railway  with  another  at  a  stated  price  per 
cubic  yard,  and  such  other  person,  desiring 
to  abrogate  the  verbal  contract,  demanded  of 
him  the  signing  of  a  written  contract  for  one- 
half  mile  only  of  the  heaviest  work  of  a 
grading  at  the  same  price  per  cubic  yard, 
and  on  his  refusal  declared  that  be  would 
stand  good  no  more  to  the  men  working  for 
him,  and  on  account  of  such  refusal  he  was 
unable  to  carry  on  the  work  unless  the  men 
were  paid,  the  sense  of  a  contract  under 
such  circumstances  does  not  constitute  du- 
ress. McCormlck  v.  Dalton  85  Pac.  1113, 
1114,  53  Kan.  146. 

Refusal  to  pay  full  oloim  or  amount 
duo. 

Duress  is  commonly  said  to  be  of  ei- 
ther the  person  or  the  goods  of  the  party. 
Duress  of  the  person  is  either  imprisonment 
or  by  death,  or  by  an  exhibition  of  force 
which  cannot  apparently  be  resisted.  Duress 
of  goods  may  exist  when  one  is  compelled  to 
submit  to  an  illegal  exaction  in  order  to  ob- 
tain them  from  one  who  has  them  in  pos- 
session, but  refuses  to  surrender  them  unless 
the  exaction  Is  submitted  to.  But  where  a 
party  threatens  nothing  which  he  has  not  a 
legal  right  to  perform,  there  is  no  duress. 
Hence,  where  a  debtor  refuses  to  pay  the 
full  amount  of  the  claim,  the  acceptance  of 
a  less  amount  by  the  creditor  because  It 
means  financial  ruin  to  him  not  to  have  such 
amount  that  day  does  not  constitute  duress 
of  goods.  Hackley  v.  Headley,  8  N.  W.  511, 
512,  45  Mich.  569. 

Duress  of  goods  consists  of  seizing  by 
force  or  withholding  from  the  party  entitled 
to  it  the  possession  of  personal  property,  and 
extorting  something  as  the  condition  for  its 
release,  or  the  demanding  and  taking  per- 
sonal property  under  color  of  legal  authority 
which  in  fact  is  either  void  or  for  some  rea- 


son does  not  Justify  the  demand.  Gooley, 
TcMts,  507.  What  shall  constitute  duress  of 
goods  as  a  question  of  fact  is  often  difficult 
to  determine,  and  in  its  determination  we 
are  constantly  confronted  by  the  maxim, 
"An  injury  cannot  be  done  to  a  willing  per- 
son," or  if  he  is  injured  he  cannot  complain. 
The  refusal  of  a  purchaser  to  pay  the  con- 
tract price  of  mining  property  on  the  ground 
of  false  representation,  and  the  acceptance 
by  the  seller  of  a  less  sum  on  account  of 
financial  embarrassment,  does  not  constitute 
duress  if  the  purchaser  had  done  nothing  un- 
lawful to  cause  such  financial  embarrass- 
ment Adams  v.  SchUfer,  17  Pac  21,  30,  11 
Oolo.  15,  7  Am.  St  Rep.  202. 

Refusal  to  renioTe  meeluuiio*!  lien. 

The  term  "duress  or  compulsion*'  may  be 
properly  used  to  characterize  an  act  of  pro- 
curing a  payment  from  the  owner  of  property 
against  his  protest  to  remove  a  mechanic's 
lien,  based  upon  an  unfounded  claim,  in  or- 
der to  clear  the  tittle  of  record,  so  that  the 
owner  may  consummate  a  loan  upon  the 
property  which  he  has  negotiated  in  order  to 
raise  money  to  pay  a  prior  overdue  mortgage 
and  other  pressing  debts,  he  having  no  other 
available  means  of  raising  the  money.  Joan- 
nin  V.  Ogilvie,  52  N.  W.  217,  49  Minn  564, 

16  L.  R.  A.  376,  32  Am.  St  Rep.  581. 

Refusal  to  surrender  property. 

Duress  of  goods  may  exist  when  one  is 
compelled  to  submit  to  an  illegal  exaction 
in  order  to  obtain  them  from  one  who  has 
them,  but  refuses  to  surrender  them  unless 
the  exaction  is  endured.     Fuller  v.  Roberts, 

17  South.  359,  361,  35  Fla.  110. 

Where  parties  contracted  to  buy  certain 
cattle,  and  paid  a  large  sum,  leaving  a  small 
balance  due,  and  could  not  get  possession 
without  completing  the  stipulated  payment, 
though  a  part  of  the  property  had  been 
transferred  to  another  party,  and  unless  he 
took  possession  the  property  would  be  at  a 
great  risk  of  loss  for  want  of  care  during 
winter,  just  l)eginning,  his  payment  of  the 
balance  was  payment  under  duress.  Loner- 
gan  V.  Buford,  13  Sup.  Ct  684,  687,  148  U.  S. 
581,  37  L.  Ed.  569. 

Duress  for  which  a  person  may  avoid 
any  contract  or  conveyance  made,  or  recover 
back  any  money  paid  under  its  influence, 
exists  where  one,  by  the  unlawful  act  of  a 
beneficiary  or  his  authorized  agent,  or  by  the 
act  of  some  person  with  his  knowledge,  is 
constrained,  under  circumstances  which  de- 
prive him  of  the  exercise  of  his  free  will,  to 
agree  or  to  perform  the  act  sought  to  be 
avoided.  Duress  involves  illegality,  and 
where  one,  having  in  his  possession  property 
of  another,  demands  as  a  condition  of  its 
restoration  the  payment  of  a  sum  for  which 
he  is  legally  entitled  to  a  lien  from  the  own- 
er, the  owner  cannot  be  said  to  have  made 
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payment  under  duress.    In  re  MeTer  (U.  S.) 
106  Fed.  828^  881. 

An  InBtmctioa  that  if  plalntiffi,  In  order 
to  obtain  possession  of  property  mentioned  in 
the  contract,  were  compelled,  when  making 
the  final  payment;  to  pay  for  any  property  to 
which  they  were  entitled,  but  which  was  not 
delivered  to  them,  such  payment  was  in  law 
a  payment  under  duress  and  might  be  re- 
covered, was  correct.  Buford  T«  Lonergaut 
22  Pac.  164,  166,  6  Utah,  801. 

Threats  im  geaeraL 

'Threatened  violence  of  a  character  un- 
der circumstances  to  Impress  a  reasonable 
man  with  fear  of  it,  depriving  him  of  free 
will,  and  operating  in  restraint  of  liberty. 
Inducing  him  by  such  restraint,  unlawfully 
exercised,  to  do  that  which  he  would  not 
otherwise  willingly  do,  and  could  not  be  com- 
pelled in  law  to  do,  is  duress."  It  does 
not  depend  on  the  probable  or  physical  ability 
of  the  party  complaining  of  duress  to  defend 
himself  against  the  threatened  imprisonment 
or  other  injury.  The  party  threatened  is 
not  required  to  first  submit  to  wager  of  bat- 
tle, and  be  overcome,  before  the  duress  Is 
complete.  Looper  ▼.  Phillips,  1  Tenn.  Oas. 
269.  270. 

To  constitute  duress  by  threats,  they 
must  be  such  as  would  naturally  excite  such 
a  fear,  grounded  upon  the  reasonable  belief 
that  the  person  who  threatens  has  at  hand 
the  means  of  carrying  his  threats  into  pres- 
ent execution,  as  would  overcome  the  will 
of  a  person  of  ordinary  courage.  It  is  not 
sufficient  merely  that  a  party  has  entered  into 
n  contract  under  the  influence  of  a  threat. 
Where  defendants  testify  that  they  would 
not  have  executed  the  note  if  plaintiflT  had 
not  threatened  to  kill  a  third  person  who  was 
at  the  time  in  a  distant  state,  the  considera- 
tion of  the  notes  being  a  release  of  all 
claims  of  the  payee  against  such  third  party 
for  damages  for  breach  of  promise  to  mar- 
ry, such  circumstances  do  not  amount  to 
duress.  Barrett  y.  Mahnken,  48  Pac.  202, 
203,  6  Wyo.  541,  71  Am.  St  Rep.  953. 

To  constitute  duress  by  threats,  it  is 
sufllcient  to  in  fact  compel  the  person  threat- 
ened to  do  an  act  which  otherwise  he  would 
not  have  done.  First  Nat  Bank  v.  Sargent 
(N«b.)  91  N.  W.  595,  597,  59  L.  R.  A.  296. 

"Duress  by  threats  is  where  the  threats 
excite  a  fear  of  some  grievous  wrong,  as  of 
death,  great  bodily  injury,  or  unlawful  im- 
prisonment" Thus,  where  a  person  was 
guilty  of  a  crime,  and  was  told  that  he  would 
be  prosecuted  criminally  unless  be  gave  a 
certain  amount  of  money,  but  this  was  de- 
nied by  the  person  who  was  said  to  have 
made  it,  and  it  appears  that  the  plaintifl^  did 
not  want  his  wife  to  hear  of  his  crime  or 
arrest  or  of  an  action  being  brought  against 


him,  and  f6r  that  purpose  paid  over  the  mon- 
ey, it  was  not  obtained  under  duress.  Sieber 
T.  Weiden,  24  N.  W.  215,  216,  17  Neb.  682. 

Duress  by  threats  does  not  exist  wher- 
ever a  promise  is  entered  into  and  contract- 
ed under  the  influence  of  the  threat  but  only 
where  such  a  threat  excites  the  fear  of  some 
grievous  wrong,  as  by  death  or  great  bodily 
injury  or  unlawful  imprisonment  But  where 
the  threats,  whether  of  mischief  to  the  per^ 
son  or  the  property  or  to  the  good  name,  was 
of  sufficient  importance  to  destroy  the  threat- 
ened party's  freedom,  the  law  would  not 
enforce  any  contract  which  he  might  be  in- 
duced by  any  such  means  to  make;  but  it 
is  not  unlawful  for  a  creditor  to  demand  and 
secure  from  his  debtor  a  promissory  note 
for  bona  fide  debt  under  a  threat  of  suit  if 
such  note  be  not  given,  and  such  note  can- 
not be  avoided.  For  a  threat  to  amount  to 
duress,  the  threats  must  not  only  be  unlaw- 
ful, but  the  contract  thus  obtained  must  be 
essentially  unjust  towards  the  parties  seek- 
ing the  relief.  McGlair  ▼.  Wilson,  81  Pac 
502,  503,  18  Colo.  82. 

Where  the  defendant  in  a  Judgment 
who  was  surety  to  the  principal  debtor  there- 
in, ofl^ered  Confederate  money  to  the  Judg- 
ment creditor  to  apply  as  a  payment  on  the 
debt  and  she  refused  to  take  it  when  such 
surety  stated  that  it  was  all  the  money  the 
principal  debtor  could  get  he  being  in  the 
army;  that  the  Confederate  authorities  had 
made  it  a  legal  tender;  that  he  inquired  the 
way  to  Brewster,  saying  that  General  For- 
recrt  was  there,  and  he  would  go  and  see  him; 
that  he  then  got  up  to  start  when  the  Judg- 
ment creditor  agreed  to  receive  the  money, 
and  after  he  had  left  said  that  she  had  no 
use  for  the  money,  but  that  she  preferred 
taking  It  to  having  any  trouble  about  it— 
these  facts  did  not  show  that  the  money  was 
received  under  duress.  Johnson  ▼•  Roland, 
61  Tenn.  (2  Baxt)  203,  206. 

Mere  anger  or  profane  words  or  strong 
and  earnest  language  will  not  constitute  such 
duress  as  will  relieve  a  party  from  his  con- 
duct For  duress  by  threats  which  will 
avoid  a  contract  only  exists  where  such 
threats  excite  or  may  reasonably  excite  a 
fear  of  some  grievous  wrong,  as  bodily  injury 
or  unlawful  imprisonment  Adams  v.  Strin- 
ger, 78  Ind.  175,  180. 

••Duress  by  threats  does  not  exist  wher- 
ever a  party  has  entered  into  a  contract  un- 
der the  influence  of  a  threat  but  only  where 
such  a  threat  excites  a  fear  of  some  grievous 
wrong,  as  of  death  or  great  bodily  injury 
or  unlawful  imprisonment"  Landa  v.  Obert 
14  S.  W.  297,  302,  78  Tex.  33  (quoting  1  Pars. 
Cent    p. 


A  threat  to  do  a  legal  act  or  to  subject 
the  party  to  the  legul  consequences  of  a  re- 
fusal to  make  an  agreement  is  not  duress. 
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Parsons  on  Contracts*  p.  888,  says  that  duress 
does  not  exist  whenever  a  party  has  entered 
into  a  contract  under  the  influence  of  a 
threat,  but  only  where  such  a  threat  excites 
a  fear  of  some  i^rievous  wrong,  as  of  death 
or  great  bodily  injury  or  unlawful  imprison- 
ment Phillips  T.  Henry  (Pa.)  10  Montg.  Go. 
Law  Rep*r,  9^  U. 

Duress  is  of  two  sorts,  duress  of  impris- 
onment, where  a  man  actually  lost  his  liberty, 
and  duress  per  minas,  where  the  hardship  is 
only  threatened  or  impending.  Where  there 
is  a  threat,  serious  and  rlolent,  with  ample 
capacity  to  execute  it,  and  its  execution  cer^ 
tain  to  endanger  the  plaintiff  more  than  If, 
without  waiting  its  execution,  he  jump  from 
the  train  as  commanded,  there  was  duress. 
Boggess  T.  Chesapeake  &  O.  Ry.  Co.,  16  S.  B. 
525,  627.  37  W.  Va.  297.  23  L.  R.  A.  777.  See, 
also,  Lafayette  ft  L  R.  Oo.  t.  Pattison,  41 
Ind.  812,  820. 

Tlireats  of  abaadoamemt. 

Duress  consists  of  acts  which  take  away 
freedom  of  action  and  are  calculated  to  over- 
come the  mind  of  a  person  of  ordinary  firm- 
ness»  when  beUered  In.  Hence  a  threat  by  a 
husband  to  abandon  his  wife  and  turn  her 
out,  thereby  inducing  her  to  sign  a  con- 
veyance, constituted  duress.  Tapley  v.  Tap> 
ley,  10  Minn.  44S,  468  (OU.  860.  864),  83  Am. 
Dec.  76. 

Threats  of  arrest. 

A  threat  to  imprison  a  person  on  a 
false  criminal  charge,  and  reasonable  ground 
to  fear  that  the  threat  would  be  executed, 
may  amount  to  duress.  Schultz  y.  Culbert- 
son,  1  N.  W.  19,  21,  46  Wis.  818. 

V  Duress,  in  the  making  of  a  contract, 
exists  when  the  person  making  It  Is  induced 
to  make  it  by  reason  of  being  put  in  fear 
by  means  of  threats  of  arresting  him  and 
unlawfully  charging  him  with  crime,  when 
the  threats  and  the  fear  induced  thereby  are 
such  as  would  influence  a  man  of  reasonable 
courage  or  prudence,  and  do  deprive  the  par- 
ty making  the  contract  of  the  exercise  of 
free  will  in  making  it  The  threatened  ar- 
rest must  be  wrongful  and  unlawful,  and 
apparently  about  to  be  enforced.  Kennedy 
V.  Roberts,  75  N.  W.  368,  365.  105  Iowa, 
521. 

A  threat  of  arrest  for  which  there  is  no 
ground  does  not  constitute  duress,  as  a  par- 
ty could  not  be  put  in  fear  thereby.  Knapp 
V.  Hyde  (N.  Y.)  60  Barb.  80.  And  threat  of 
imprisonment  is  not  duress  unless  the  im- 
prisonment be  unlawful.  Boggs  v.  Slack  & 
Greenbrier  Grocery  Co..  44  S.  B.  777,  778.  63 
W.  Va.  686  (citing  Ham.  Cont  S  135.  p.  193). 

In  order  to  constitute  a  duress  of  a  per- 
son by  threats  of  imprisonment^  or  by  actual 


imprisonment  or  restraint.  It  must  appear 
that  a  process  to  that  end  bad  actually  been 
issued,  or  that  there  was  no  reasonable  doubt 
that  it  would  be.  Mere  threats  of  violence 
or  of  prosecution  are  not  enough;  there 
must  be  a  reasonable  ground  for  creating  an 
apprehension  that  the  threats  will  be  carried 
into  execution,  in  the  mind  of  a  man  of  or- 
dinary firmness  and  courage,  and  must  oper- 
ate upon  him  directly  so  as  to  overcome  his 
will.  Hines  v.  Hamilton  County  Com'rs,  98 
Ind.  266^  271  (citing  4  Wait,  Act  ft  Def.  p. 
480). 

At  a  time  when  actual  war  was  raging 
in  the  country,  and  the  courts  and  officers  of 
law  were  in  abeyance  or  powerless,  and  when 
the  safeguards  of  the  law  furnished  no  pro- 
tection or  vindication  against  violence  and 
wrong,  G..  believing  his  horse  had  been  stolen 
by  B.,  went  to  B.'s  house,  accompanied  by 
five  or  six  men  armed  with  pistols,  and  de- 
manded payment  or  settlement,  threatening 
that  if  B.  did  not  pay  or  settle  he  would  ai^ 
rest  him  and  carry  him  to  military  headquar- 
ters. Held,  that  a  payment  made  under  such 
circumstances  was  payment  under  duress, 
and  void  as  such.  Belote  v.  Henderson,  46 
Tenn.  (6  Ck>ld.)  471«  474^  98  Am.  Dec.  482. 

Mere  proof  of  the  existence  of  danger, 
without  proof  that  it  In  fact  operated  up- 
on the  mind  of  the  party,  is  not  sufficient  to 
establish  the  fact  of  duress.  And  so  though 
it  may  have  been  generally  understood  that 
It  was  unsafe  to  refuse  to  accept  Confederate 
money,  and  that  such  refusal  might  subject 
the  party  to  peril  of  imprisonment,  yet  where 
the  currency  constituted  an  ordinary  cur- 
rency of  the  country,  and  the  party  seeking  to 
have  a  payment  made  therein  set  aside  on 
the  groimd  that  he  accepted  it  under  duress 
does  not  show  that  he  made  any  objection  be- 
fore or  at  the  time,  but,  on  the  contrary,  It 
appears  that  he  voluntarily  accepted  pay- 
ment of  other  debts  in  (Confederate  money, 
the  payment  will  not  be  set  aside  as  made 
under  duress.  Wilkerson  v«  Bishop,  47  Tenn. 
(7  Cold.)  24,  29. 

Where,  at  the  time  of  the  CUvil  War,  the 
payee  of  a  note  accepted  payment  in  Ck>n- 
federate  currency,  not  under  a  vague  and 
general  apprehension  of  giving  offense  to  the 
Confederate  authorities,  which  might  have 
been  common  to  all  the  citizens,  but  with  a 
knowledge  that  a  strong  military  order 
threatening  arrests  and  imprisonment  to 
those  refusing  to  take  Confederate  currency 
had  been  issued  and  enforced  by  arrests  in 
the  section  of  country  in  which  he  lived,  and 
under  the  immediate  pressure  of  personal 
threats  and  a  zealous  and  active  combination 
against  him  which  he  was  powerless  to  re- 
sist, such  acceptance  of  payment  was  not 
binding,  but  was  void  as  having  been  pro- 
cured by  duress.  McCartney  t.  Wade,  49 
TeniL  (2  Heisk.)  869.  874, 
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During  the  progress  of  tbe  Civil  War 
vague  and  Indefinite  fears  of  the  power  of  the 
Confederate  government  and  Its  military  of- 
ficers, which  might  have  been  common  to  all 
citizens,  were  not  sufficient  to  invalidate  pay- 
ments made  In  Confederate  currency.  But 
where  an  order  containing  a  threat  of  fine, 
Imprisonment,  or  confiscation  of  those  who 
refused  to  accept  Confederate  currency  was 
issued  by  an  ofilcer  of  high  rank,  and  circu- 
lated and  published  throughout  the  country 
by  soldiers  in  arms,  and  where  this  order 
was.  employed  and  even  misrepresented  by  a 
Confederate  soldier  to  compel  a  contract 
which  he  could  not  otherwise  have  obtained, 
the  contract  was  void  as  obtained  under  du- 
ress. Boyle  T.  Hammons,  49  Tenn.  (2  Heisk.) 
136,  142. 

Threat  of  Imprisonment,  to  constitute  du- 
ress, need  not  be  unlawful  Imprisonment,  but 
it  Is  sufficient  if  a  person's  liability  to  lawful 
imprisonment  be  used  against  him  by  way  of 
threat  to  force  the  doing  of  an  act  which  he 
would  not  do  voluntarily.  Hartford  Fire  Ins. 
Co.  V.  Kirkpatrlck,  20  South.  651,  654.  Ill 
Ala.  456. 

Threats  of  arrest  of  another. 

The  word  "duress"  may  be  accurately  ap- 
plied to  a  payment  of  money  procured  from 
the  wife  In  a  charge  that  her  husband  had 
committed  crime,  and  threatening  his  arrest 
if  the  money  was  not  paid,  and  therefore  the 
wife  may  recover  money  so  paid.  Jaeger  v. 
Koenig,  62  N.  Y.  Rnnn.  803.  804.  30  Misc.  Rep. 
580. 

Threats  of  attaohment. 

Threats  of  attaching  a  tenant's  crop  for 
the  payment  of  rent,  made  by  a  person  who 
has  entered  for  the  purpose  of  collecting  or 
securing  the  rent  before  Its  maturity,  and 
who  Is  accompanied  by  a  constable,  but  who 
bas  no  legal  process,  do  not  constitute  duress. 
Lehman  v.  Shackleford,  50  Ala.  437,  439. 

Threats  of  business  oompetition. 

Duress  by  government  or  Its  officers  is 
defined  by  the  Supreme  Court  as  moral  du- 
ress not  Justified  by  law.  Maxwell  v.  Grls- 
wold,  51  U.  S.  (10  How.)  242,  256,  13  L.  Ed. 
405.  It  must  be  the  pressure  arising  from 
unlawful  acts  or  demands  on  the  part  of  the 
government  or  Its  officers  to  produce  that  con- 
straint of  will  or  action,  or  state  of  necessity 
or  compulsion,  which  render  acts  voluntary 
in  form  involuntary  and  void.  But  where, 
under  an  act  authorizing  a  city  to  erect  wa- 
terworks, the  dty  had  decided  to  do  so,  and 
a  subsequent  act  authorizes  the  purchase 
from  a  private  corporation  owning  water- 
works In  such  place,  the  fact  that  the  com- 
petition by  the  city  with  the  private  corpora- 
tion, IX  it  erect  its  own  waterworks,  would 
be  ruinous  to  the  private  corporation*  did 


not  render  the  sale  of  its  waterworks  to  the 
city  under  the  second  act  of  the  Legislature 
void  as  under  duress.  Newburyport  Water 
Co.  V.  City  of  Newburyport  (U.  S.)  103  Fed. 
584^  594. 

Threats  of  oivll  suit. 

It  is  not  duress  to  institute  or  threaten  to 
institute  civil  suits  or  take  proceedings  in 
court,  or  for  any  person  to  declare  that  he 
intends  to  use  the  courts  wherein  to  insist 
upon  what  he  believes  to  be  his  legal  rights. 
"If  the  violence  used  be  only  a  legal  con- 
straint," declares  Civ.  Code,  art  1856,  "or 
the  threats  only  of  doing  that  which  the  par- 
ty using  them  has  the  right  to  do,  they  shall 
not  invalidate  the  contract"  New  Orleans 
&  N.  E.  R.  Co.  ▼.  Louisiana  Const  &  Imi». 
Co.,  33  South.  51,  55,  109  La.  13. 

It  has  often  been  held  that  threats  of 
civil  suits  and  of  ordinary  proceedings 
against  property  are  not  enough,  because  or- 
dinary persons  do  not  cease  to  act  voluntarily 
on  account  of  such  threats.  Morse  v.  Wood- 
worth,  155  Mass.  233,  250,  29  N.  B.  525. 

A  threat  to  bring  suit  does  not  constitate 
duress,  merely  because  it  will  subject  the 
party  to  costs  in  case  he  is  beaten.  Falvey  v. 
Hennepin  County  Com'rs,  79  N.  W.  302,  303, 
76  Minn.  257. 

A  threat  to  bring  a  civU  suit  for  a  bal- 
ance due  on  an  overdue  account,  a  part  of 
which  is  conceded  to  be  Justly  owing,  does 
not  constitute  such  duress  as  will  avoid  a 
promise  made  by  the  debtor  under  the  threat 
Atkinson  v.  Allen  (U.  S.)  71  Fed,  58,  59. 

Threats  of  destmotioa  of  Tessel. 

Duress  arising  from  threats  of  destruc- 
tion of  the  vessel  and  cargo  of  a  neutral,  cap- 
tured by  a  belligerent  in  time  of  war,  cannot 
be  admitted  to  avoid  a  contract  of  ransom 
where  the  capture  was  justified  by  proper 
cause,  and  still  less  where  condemnation 
must  have  ensued  in  the  regular  prize  pro- 
ceedings. Maisonnaire  v.  Keating,  16  Fed. 
Cas.  513,  517. 

Threats  of  ejeotme&t. 

In  order  to  entitle  a  party  to  recover  back 
money  which  was  claimed  to  have  been  paid 
under  duress,  it  must  appear  that  it  was 
paid  upon  a  wrongful  claim  or  unjust  de- 
mand under  the  pressure  of  actual  or  threat- 
ened imprisonment,  restraint  or  harm,  or 
an  actual  or  threatened  seizure  or  interfer- 
ence of  his  property,  of  serious  Import  to 
him,  and  that  he  could  escape  from  an  in- 
jury only  by  making  such  payment  Threats 
that  a  person,  if  a  certain  sum  of  money  is 
not  paid  to  him  for  a  deed,  will  eject  and 
turn  plaintiff  out  of  possession  of  a  certain 
tract  of  land,  where  it  did  not  appear  that  he 
threatened  personal  violence  or  ejected  plain- 
tiff by  forces  are  not  sufficient  to  constitute 
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duress.    Kraemer  y.  Denstermann,  85  N.  W. 
276,  277,  37  Minn.  469. 

Threats  of  f oreelonue. 

Threats  of  foreclosnre  in  case  tbe  mort- 
gagor did  not  pay  the  amount  claimed  by  the 
mortgagee  to  be  due  was  not  duress.  Shuck 
T.  Interstate  Building  &  Loan  Ass'n,  41  S.  E. 
28»  31,  63  S.  G.  134. 

Threats  of  proseoatloA* 

Where  there  was  no  imprisonment  or  re- 
straint of  th6  party,  no  process  of  arrest 
against  the  party,  no  prosecution  for  any 
criminal  offense  instituted,  no  officer  of  the 
law  ready  to  arrest,  no  threat  of  any  kind 
made  by  this  particular  plaintiff,  and  no 
threat  made  by  anybody,  directly  to  the  per- 
son affected,  but  only  a  threat  to  resort  to 
criminal  proceedings  made  in  another  state  to 
certain  friends  of  the  party  by  counsel  for 
creditors,  and  communicated  by  them  to  their 
principal,  there  was  not  duress.  Phillips  v. 
HeniT,  28  Atl.  477,  478,  160  Pa.  24,  40  Am. 
St  Rep.  706. 

It  is  not  sufficient  to  establish  duress 
that  threats  were  uttered.  It  must  be  shown 
that  they  constrained  the  will  of  the  prom- 
isor, and  so  induced  the  promise.  It  is  not 
duress  to  enforce  one's  legal  writing,  even  by 
an  arrest  of  the  j)er8on.  The  threat  of  crim- 
inal prosecution,  designed  to  coerce,  but  not 
shown  to  have  been  effective,  is  not  suffi- 
cient to  constitute  duress.  Sternback  ▼. 
Friedman,  50  N.  Y.  Supp  1025,  1026,  2d  Misc. 
Rep.  173. 

To  constitute  a  payment  under  duress 
from  fear  of  prosecution,  the  money  must 
have  been  exacted  under  a  threat  of  prosecu- 
tion, and  have  been  paid  unwillingly  and 
under  protest  'It  is  settled  by  many  au- 
thorities that  the  mere  apprehension  of  legal 
proceedings  is  not  sufficient  to  make  a  pay- 
ment compulsory,  and  that  where  there  is  a 
threatened  prosecution  the  payment  must  be 
made  under  protest."  Town  of  Ligonier  v. 
Ackerman,  46  Ind.  552,  562,  15  Am.  Rep.  323 
(citing  Harvey  v.  Town  of  Olney,  42  111.  336; 
Elston  V.  City  of  Chicago,  40  111.  514,  89  Am. 
Dec.  361;  Taylor  v.  Board  of  Health  of  City 
of  Philadelphia,  31  Pa.  73,  72  Am.  Dec.  724; 
Cook  V.  City  of  Boston,  91  Mass.  [9  Allen] 


Duress  by  threats  exists,  not  wherever  a 
party  has  entered  Into  a  contract  under  the 
influence  of  a  threat,  but  only  when  such 
threat  excites  fear  of  some  grievous  wrong, 
as  of  death  or  great  irremediable  injury  or 
unlawful  embezzlement;  threats  of  criminal 
prosecution,  unaccompanied  by  threats  of  im- 
mediate imprisonment,  do  not  constitute  a 
duress.  Thus  one  who  embezzles  money,  and 
gave  n  note  in  acknowledgment  of  the  debt, 
cannot  defend  in  an  action  on  tbe  note  on  the 
ground  that  he  executed  it  to  escape  a  threat- 
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ened  criminal  prosecution.  Beath  v.  Chapo> 
ton,  73  N.  W.  806,  807,  115  Mich,  506,  69  Am. 
St  Rep.  589. 

''Duress"  implies  a  constraint  which 
overcomes  the  will.  Where  this  may  be 
brought  about  by  threat  of  prosecution  for  a 
criminal  offense,  yet  where  no  threat  was 
made,  but  defendant  was  pressing  a  claim 
for  a  debt  caused  by  the  action  of  a  clerk  in 
taking  property  from  a  store  without  ac- 
counting for  it,  it  does  not  constitute  duress, 
especially  after  a  settlement  was  made  with 
a  full  and  fair  understanding  of  the  nature  of 
the  transaction.  BYancis  v.  Hurd,  71  N.  W. 
582,  584,  113  Mich.  250. 

It  is  not  the  threat  of  criminal  prosecu- 
tion in  any  case  that  constitutes  duress,  but 
the  condition  of  mind  produced  thereby.  The 
threat  must  be  of  such  nature,  and  made  un- 
der such  circumstances,  as  to  constitute  a 
reasonable  and  adequate  cause  to  control 
the  will  of  the  threatened  person,  and  must 
have  that  effect,  and  the  act  sought  to  be 
avoided  must  be  performed  by  said  person 
while  in  such  condition.  Wolff  v.  Bluhm, 
70  N.  W.  73,  74.  95  Wis.  257,  60  Am.  St  Rep. 
115. 

Under  the  modern  doctrine,  duress  is  es- 
tablished where  actual  or  threatened  violence 
or  restraint,  contrary  to  law,  compels  one  to 
enter  Into  or  discharge  a  contract  It  is 
duress  when  there  is  a  fear  of  imprisonment 
excited  by  threats.  Duress  was  established 
where  It  was  proven  that  the  plaintiff,  a  man 
72  years  old  and  ignorant  of  the  law,  war 
threatened  by  defendant  with  prosecution 
imprisonment  and  fine  for  selling  cider  with 
out  a  license,  unless  he  would  pay  defendant 
$150,  and  that  plaintiff,  on  being  confronted 
with  several  men  who  claimed  that  he  had 
sold  them  cider,  and  on  being  informed  by 
defendant  that  the  men  would  so  testify, 
under  the  Influence  of  such  threats  paid  the 
$150  without  any  consideration.  Crlbbs  v. 
Sowle,  49  N.  W.  587,  589,  87  Mich.  340.  24 
Am.  St  Rep.  166. 

Where  a  man  of  mature  years  signs  a 
document  because  an  agent  of  the  party  with 
whom  he  previously  had  dealt  told  him  that 
he  was  liable  to  imprisonment  for  grand  lar- 
ceny, and  that  if  he  did  not  make  the  settle- 
ment he  would  have  him  sent  to  state's  pris- 
on, such  threats  did  not  constitute  duress. 
Rochester  Mach.  Tool  Works  v.  Weiss.  84  N. 
W.  866,  867,  108  Wis.  545. 

Where  an  officer  not  authorized  to  issue 
a  warrant  notifies  a  person  that  he  will  have 
him  arrested  on  a  warrant  and  prosecuted 
unless  he  pays  a  certain  tax,  and  such  person 
because  of  such  threat  pays  the  tax,  the  pay- 
ment is  not  made  under  duress.  Williams  v. 
Stewart,  42  S.  E.  256,  115  6a.  864. 

A  complaint  alleging  that  the  defendant 
had  extorted  money  from  plaintiff  by  false 
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representation  that  he  had  employed  the 
county  attorney  to  bring  a  dyll  and  crhninal 
suit  against  him  for  taking  certain  property, 
and  threatened  that  if  the  plaintiff  did  not 


A  mortgage  executed  by  a  wife  upon  het 
separate  estate  to  secure  a  debt  owing  by 
her  husband  for  money  embezzled  by  him  ia 
not  executed  under  duress,  although  done  to 


pay  a  certain  sum  he  would  send  plaintiff  to  i  prevent  his  being  convicted  and  sent  to  the 


state's  prison  for  larceny,  does  not  show  pay- 
ment under  duress.  Darling  v.  Hines,  32  N. 
B.  109,  111,  5  Ind.  App.  819. 

The  fact  that  the  defendant,  who  had 
unlawfully  caused  the  pregnancy  of  a  girl, 
was  threatened  by  the  girl's  father  with  crim- 
inal prosecution  unless  he  gave  a  note  and 
mortgage  to  provide  for  the  care  of  the  girl 
and  child,  and  that  he  complied  with  the  de- 
mand, does  not  show  duress,  where  several 
days  intervened  between  the  demand  and  the 
compliance,  during  which  defendant  had  con- 
sulted with  friends,  who  advised  him  to  set- 
tle. Wolff  T.  Bluhm,  70  N.  W.  73,  74.  95  Wis. 
257,  60  Am.  St  Rep.  115. 

Where  the  maker  of  a  note  testified  that 
he  signed  it  because  of  a  threat;  that  the 
payee  threatened  to  prosecute  him  for  ob- 
taining property  under  false  pretenses,  and 
threatened  to  make  it  cost  him  his  farm,  and 
that  he  did  not  know  whether  he  had  done 
anything  criminal  or  not;  and  it  appeared 
that  he  was  a  man  of  intelligence,  and  was 
surrounded  by  his  family,  some  of  whom 
counseled  him  against  signing  the  note — ^It 
was  not  given  under  duress.  James  t.  Dal- 
bey,  78  N.  W.  51,  53,  107  Iowa,  463. 

A  threat  of  a  criminal  prosecution,  made 
to  compel  the  giving  of  a  mortgage  to  secure 
a  Just  debt,  is  not  duress.  Plant  v.  Gunn  (U. 
S.)  19  Fed.  Cas.  800,  803. 

A  master  who,  by  his  own  conduct  and 
representations  and  that  of  his  attorneys,  so 
arouses  his  servant's  fears  by  threats  of  a 
criminal  prosecution  for  embezzlement  that 
the  latter,  in  compliance  with  a  demand,  sur- 
renders up  his  property  to  avoid  the  prosecu- 
tion, is  guilty  of  duress,  and  the  transaction 
will  be  set  aside  on  a  proper  showing  that 
the  servant  was  In  fact  Innocent  of  the  crime. 
Landa  v.  Obert,  14  S.  W.  297,  302,  78  Tex.  33. 

Tlireats  of  proseontion  of  anotlier. 

A  wife  may  avoid  her  contract  on  the 
ground  of  duress  when  it  was  extorted  by 
threat  of  the  criminal  prosecution  of  her  hus- 
band. City  Nat  Bank  of  Dayton  v.  Kus- 
worm,  59  N.  W.  564,  567,  88  Wig.  188»  26 
L.  R.  A.  48,  43  Am.  St  Rep.  880. 

Terrifying  a  woman  by  threats  of  prose- 
cuting her  husband  for  alleged  embezzlement 
is  such  coercion  as  to  avoid  a  transfer  of  her 
property  thus  obtained.  A  threat  to  procure 
the  arrest  and  imprisonment  of  a  son  under 
a  false  and  criminal  charge,  and  reasonable 
grounds  to  believe  that  such  threats  will  be 
executed,  constitutes  duress.  McCk)rmlck 
Harvestlng-Mach.  Go.  y.  Hamilton,  41  N.  W. 
727.  729»  73  Wia.  48ft. 


penitentiary.    Mundy  v. 
W.  694,  696,  15  Neb.  647. 


Whlttemore,  It  N. 


DUBE88  OF  nfPBISOHMENT. 

"Duress  of  imprisonment  is  defined  as  an 
arrest  for  an  improper  purpose  without  Just 
cause,  or  an  arrest  for  a  Just  cause  but  with- 
out lawful  authority,  or  for  a  Just  cause  but 
for  an  unlawful  purpose,  even  though  under 
process."  Brown  v.  Pierce,  74  U.  S.  (7  Wall.) 
205.  215,  19  L.  Ed.  134;  Hatch  v.  Barrett  8 
Pac.  129,  135;  Morrill  v.  Nightingale,  28  Pac. 
1068,  1070,  93  Gal.  452,  27  Am.  St  Rep.  207; 
Richardson  v.  DuncaUt  S  N.  H.  508;  DavlB  T. 
Luster,  64  Mo.  43,  44. 

To  constltnte  durera  by  Imprisonment 
either  the  imprisonment  or  the  duress  thereto 
must  have  been  felonious  and  unlawful. 
Meacham  v.  Town  of  Newport  89  Atl.  631, 
632,  70  Vt  67;  Heaps  v.  Dunham,  95  111.  583. 

To  constitute  duress  by  Imprisonment 
the  imprisonment  must  be  tortious  and  with- 
out lawful  authority,  or  by  an  abuse  of  law- 
ful authority.  Imprisonment  under  a  regu- 
lar and  legal  procesa,  upon  probable  eaiia% 
without  malice,  does  not  constitute  duress, 
so  as  to  invalidate  a  contract  entered  into  by 
the  prisoner  to  procure  his  freedom,  unless 
he  has  been  Induced  thereto  by  unlawful 
force  or  privations.  A  threat  to  do  a  lawful 
act  or  subject  a  party  to  the  lawful  conse- 
quences of  a  refusal  to  make  an  agreement 
is  not  duress.  McDonald  v.  Carlton,  1  N.  M. 
172, 176  (citing  1  Bouv.  Law  Diet  493;  2  Jac. 
Law  Diet  325). 

To  constitute  duress  by  means  of  an  ar- 
rest the  arrest  must  have  been  originally  ille- 
gal, or  have  become  so  by  the  subsequent 
abuse  of  it  An  instrument  executed  while 
under  arrest  is  not  necessarily  void  therefor 
on  the  ground  of  duress.  Fisher  ▼.  Walter 
(Pa.)  8  O.  P.  Rep.  161, 162. 

Duress  which  will  avoid  a  contract  la 
either  by  unlawful  restraint  or  imprisonment; 
or,  if  lawful,  it  must  be  accompanied  by  cir- 
cumstances of  unnecessary  pain,  privation, 
or  danger;  or  when  the  arrest  though  made 
under  legal  authority,  la  made  for  an  un- 
lawful purpose.  It  is  those  contracts  only 
which  are  made  under  fear  of  unlawful  im- 
prisonment, and  not  those  made  under  fear 
of  imprisonment  which  would  be  legally  Jus- 
tifiable, that  can  be  avoided  for  duress.  San- 
ford  V.  Sonborger,  41  N.  W.  1102,  1106,  26 
Neb.  295. 

Duress  by  imprisonment  Imports  that  the 
imprisonment  must  be  unlawful,  or  there 
must  ba  an  abuse  of,  or  an  oppression  under. 
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lawful  procem  or  legal  detention.  If  there 
la  an  arrest  for  a  Jnst  cause,  but  for  an  un- 
lawful purpose,  the  party  arrested,  if  he  is 
Induced  to  enter  Into  a  contract,  may  avoid 
it  as  one  procured  by  duress.  Fillman  r. 
Ryon,  82  Atl.  89,  80,  168  Pa.  481. 

Where  a  person  la  illegally  restrained  of 
his  liberty  by  being  confined  in  the  common 
jail  or  elsewhere,  and  during  such  restraint 
enters  into  a  bond  or  other  security  to  the 
person  who  causes  the  restraint,  he  may 
avoid  the  same  for  duress  of  imprisonment 
Thus  where  a  boy  was  arrested  on  a  false 
charge  of  bastardy,  and  In  order  to  procure 
his  release  consented  to  marriage,  such  mar- 
riage was  void.  Shore  ▼.  Shore,  14  AtL  177, 
60  Yt  268;  6  Am.  St  Rep.  11& 

Duress  of  imprisonment  is  any  illegal 
restraint  of  one's  liberty  without  warrant  of 
law;  and,  moreover,  if  one  be  restrained  of 
his  liberty  on  a  legal  and  regular  warrant, 
but  yet  if,  on  going  behind  such  warrant, 
it  be  found  to  be  bottomed  on  a  false  charge 
without  probable  cause,  and  used  only  as  a 
feint  or  pretext  to  cover  some  illegal  design, 
it  will  be  construed  in  law  as  **duress  of  im- 
prisonment"; and,  further,  when  the  charge 
is  well  founded,  if  the  prisoner  is  maltreated 
while  so  confined,  it  would  make  his  confine- 
ment duress  of  imprisonment  Hatter's  Ex'rs 
V.  Greenlee  (Ala.)  1  Port  222,  225,  26  Am. 
Dea870. 

Where  an  imprisoned  debtor  conveys  land 
to  his  creditor  to  procure  his  enlargement, 
in  the  eye  of  the  law  he  acts  freely,  there 
being  in  the  case  no  unlawful  restraint  or 
imprisonment  If  the  imprisonment  be  law- 
ful in  form,  but  founded  upon  an  abuse  of 
process,  it  constitutes  duress.  But  if  it  be 
lawful,  an  instrument  executed  to  obtain  en- 
largement cannot  be  avoided  on  the  ground 
of  duress.  Crowell  v.  Qleason,  10  Me.  (1 
Falrf .)  825,  838. 

Duress  by  imprisonment  is  where  one  is 
restrained  of  his  liberty  by  an  unlawful  im- 
prisonment, or  by  a  tortious  detention  there- 
after. If,  therefore,  a  man,  supposing  that 
he  has  cause  of  action  against  another,  by 
lawful  process  cause  him  to  be  arrested  and 
imprisoned,  and  the  defendant  voluntarily 
execute  a  deed  for  his  deliverance,  he  cannot 
avoid  such  deed  by  duress  of  imprisonment, 
although  in  fact  the  plaintiff  had  no  cause 
of  action.  And  although  the  imprisonment 
be  lawful,  yet  unless  the  deed  be  made  freely 
and  voluntarily,  it  may  be  avoided  by  duress. 
And  if  the  imprisonment  be  originally  law- 
ful, yet  if  the  party  obtaining  the  deed  de- 
tained the  prisoner  in  prison  unlawfully  by 
covin  with  the  jailer,  this  is  a  duress  which 
will  avoid  the  deed.  It  is  a  sound  and  cor 
rect  principle  of  law  that  when  a  man  shall 
falsely,  maliciously,  and  without  probable 
cause  sue  out  a  prooess  in  form  regular  and 


legal  to  arrest  and  imprison  another,  and 
shall  obtain  a  deed  from  a  party  thus  ar- 
rested to  procure  his  deliverance,  such  deed 
may  be  avoided  by  duress  of  imprisonment 
Watkins  v.  Baird,  6  Mass.  606,  613,  4  Am. 
Dec.  170. 

A  note  payable  to  one  who,  for  the  sole 
purpose  of  intimidating  the  maker,  illegally 
and  fraudulently  procured  a  warrant  for  his 
arrest  on  a  charge  of  embezzlement  and 
which  note  was  executed  in  fear  of  and  to 
procure  immunity  from  arrest  and  imprison- 
ment, was  executed  under  duress.  Morrill  v. 
Nightingale,  28  Pac.  1068^  1070,  83  CaL  462, 
27  Am.  St  Rep.  207. 

A  person  accused  before  a  justice  was 
brought  before  him  by  summons,  the  offense 
charged  being  one  of  which  the  justice  had  no 
jurisdiction  save  as  an  examining  magistrate. 
The  justice  erroneously  led  the  party  charged 
to  believe  that  he  had  jurisdiction  to  impose 
a  fine,  but  that  an  appeal  might  be  taken, 
and  accused  entered  a  plea  of  guilty  and  paid 
the  fine  imiK)sed  by  the  justice.  If  such  pay- 
ment was  made  in  order  to  procure  release 
from  custody.  It  was  a  payment  made  under 
duress  by  imprisonment;  but  if  paid,  not  be- 
cause of  threatened  imprisonment  but  to 
avoid  further  inconvenience  in  the  district 
court  the  payment  was  voluntary.  Houtz  v. 
Uinta  County  Com'rs  (Wyo.)  70  Pac.  840,  846. 

DURESS  FEB  MINA8. 

"Duress  per  minas,"  as  defined  at  com- 
mon law,  is  where  a  party  enters  into  a  con- 
tract (1)  for  fear  of  loss  of  life,  (2)  for  fear 
of  loss  of  limb,  (8)  for  fear  of  mayhem,  (4) 
or  for  fear  of  imprisonment  Brown  v. 
Pierce,  74  U.  S.  (7  Wall.)  205,  216,  19  L.  Ed. 
134;  Hartford  Ins.  Co.  v.  Kirkpatrick,  20 
South.  651,  654,  111  Ala.  456;  Mundy  v.  Whit- 
temore,  10  N.  W.  694,  696, 16  Neb.  647. 

Duress,  at  the  common  law,  is  of  two 
kinds,  duress  by  Imprisonment  and  duress  by 
threats.  Some  of  the  definitions  of  "duress 
per  minas"  are  not  broad  enough  to  include 
constraint  by  threats  of  imprisonment  But 
it  is  well  settled  that  threats  of  unlawful  im- 
prisonment may  be  made  the  means  of  duress, 
as  well  as  threats  of  grievous  bodily  harm. 
Morse  v.  Woodworth,  155  Mass.  233,  250,  29 
N.  E.  525. 

Duress  per  minas  is  restricted  to  fear  of 
loss  of  life,  or  of  remediless  injury  to  the 
person,  or  of  imprisonment;  but  duress  by 
threat  of  imprisonment  must  be  such  as  to 
excite  a  reasonable  fear  of  inunediate  im- 
prisonment We  do  not  think  a  threat  of 
prosecution,  addressed  to  a  man  conscious  of 
innocence,  Is  such  a  threat  as  would  induce 
in  any  man  of  ordinary  firmness  an  over- 
whelming fear  of  immediate  imprisonment 
Buchanan  v.  8ahlein»  9  Uo.  App,  662,  66& 
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Duress  per  mlnas  Is  confined  to  fear  of 
loss  of  life  or  of  limb,  fear  of  mayhem,  and 
fear  of  unlawful  imprisonment.  While  the 
rigidity  of  the  common-law  mle  has  been 
somewhat  relaxed  in  this  country,  and  the 
deflnitiOKi  extended  by  some  decisions  to  inr 
dude  fear  of  a  mere  battery  or  of  the  de- 
struction of  goods,  we  know  of  no  case  in 
which  It  has-been  held  to  include  a  threat  of 
lawful  punishment  DaTia  r*  Luster,  64  Mo. 
43,44. 

DURING. 

A  statute  requiring  public  notice  to  be 
made  "during"  at  least  four  weeks  excludes 
publication  in  a  periodical  published  month- 
ly. York  Borough  Case,  3  Pa.  Ck>.  Ot  B. 
514,  518. 

"I>uring"  is  defined  as  in  the  time  of; 
throughout  the  continuance  of;  so  that,  as 
used  in  a  contract  providing  that  defendant 
should  employ  plaintiff  during  the  seasons  of 
nayigatlon,  it  was  ambiguous,  so  that  evi- 
dence was  admissible  to  show  whether  "dur- 
ing" meant  throughout  the  continuance  of  or 
in  the  course  of.  Bird  v.  Beckwith,  60  N.  Y. 
Supp.  1041,  1042.  45  App.  Div.  124. 

Where  a  deed  contains  an  exception 
that  a  Presbyterian  society  has  the  right  to 
have  a  certain  horse  shed  stand  where  it 
now  does,  "during  the  life  thereof,"  such 
phrase  should  be  construed  as  referring  to 
the  shed,  and  not  the  Presbyterian  society, 
and  means  the  continuance  or  existence  of 
the  shed  as  such,  making  the  clause  In  the 
deed  equivalent  to  saying  that  the  shed,  so 
long  as  it  could  be  reasonably  used  for  the 
purpose  for  which  It  was  erected,  should  con- 
tinue to  stand  on  the  land  conveyed.  Ben- 
ham  T.  MlnOT,  88  Conn.  252,  254. 

As  t]iro«gl&o«t  the  oonrse  of* 

An  answer  In  an  interrogatory  addressed 
to  an  applicant  for  Insurance,  "Is  there  a 
watchman  in  the  mill  during  the  night?' 
means,  "Is  there  such  a  watchman  through 
the  night?"  and  the  answer,  "There  is  a 
watchman  nights,"  is  an  affirmative  answer, 
meaning  in  this  connection  every  night  and 
through  the  night.  Glendale  Woolen  C6.  v. 
Protection  Ins.  Co.,  21  Conn.  19,  54  Am.  Dec 
309. 

"During  which  years,"  as  used  in  a 
statement  in  a  ground  of  appeal  that  a  pau- 
per served  certain  offices  for  certain  spec- 
ified years,  "during  which  years  he  was  an 
inhabitant  and  resident  in  C,"  imports  that 
he  inhabited  and  resided  in  C.  during  the 
whole  of  those  years,  and  not  at  some  time 
in  those  years.  Reg.  v.  Inhabitants  of  An- 
derson, 9  Adol.  &  El.  (N.  S.)  663,  668. 

"During,"  as  used  In  a  complaint  in  a 
Bxut  by  a  devisee  to  set  aaide  aa  axecutLon 


sale  of  his  testator's  estate,  alleging  13iat 
the  testator  was  "during"  his  lifetime  the 
owner  of  real  estate  should  be  construed  as 
equivalent  to  "continuously."  Riddell  r.  Haiv 
rell,  12  Pac.  67,  70,  71  Cal.  254. 

DURING  OONTINUANOIS  IN  OFFIOB. 

The  expression  in  a  sherilTs  bond,  "dui^ 
ing  the  continuance  in  office,"  clearly  has 
reference  to  the  actual  duration  of  the  office 
by  virtue  of  the  appointment  under  which 
the  bond  was  taken.  Commonwealth  t.  Faii^ 
fax  (Va.)  4  Hen.  &  M.  208»  211. 

A  deputy  sheriff's  bond,  conditioned  for 
the  performance  of  his  duty,  indemnifying 
the  sheriff  "during  his  continuance  in  office," 
without  specifying  the  length  of  time,  binds 
only  for  the  year  for  which  he  was  first  ap- 
pointed. Munford  r.  Rice  (Va.)  6  Munf.  81, 
82. 

Where  a  banking  institution  at  an  an- 
nual meeting  elected  a  treasurer  for  the  en- 
suing year,  and  such  treasurer  gave  bond  to 
faithfully  administer  his  trust  during  his 
continuance  in  office^  the  words  "during  his 
continuance  in  office"  will  be  held  to  cover 
only  the  year  for  which  he  was  elected,  and 
hence  the  sureties  are  not  liable  for  de- 
faults made  after  the  expiration  of  a  year 
from  his  election.  Ulster  County  Sav.  Inst. 
V.  Ostrander,  57  N.  B.  627,  628»  163  N.  X. 
430. 

DU&INO  OOVERTUBE. 

The  legal  import  of  the  words  ''during 
coverture,"  as  employed  by  Lord  Coke  (vol- 
ume 1,  p.  149),  means  "while  the  marriage 
lasts."  State  ex  rel.  Hamilton  v.  Guinotte^ 
156  Mo.  513,  518,  57  S.  W.  281,  282,  50  L. 
R.  A.  787  (citing  People  v.  Burbank,  12  Cal., 
loc.  cit  392;  State,  to  Use  of  Gentry,  t.  Fry, 
4  Mo.,  loc.  cit  159). 

DUBINO  NATURAL  LIFB. 

Where  a  testator  devised  real  estate  to 
his  wife  "during  her  natural  life,"  such 
phrase  meant  that  she  was  given  a  user  of 
all  Income,  and  could  only  enjoy  it  during 
her  life  without  waste.  Appeal  of  Church- 
man (Pa.)  12  Atl.  600,  602. 

Testator  bequeathed  a  fiirm  to  his  son 
"during  the  term  of  his  natural  life  and  no 
longer,"  and  "after  the  death  of  my  said 
son  I  give  and  devise  said  farm  to  his  heirs 
forever,  but  should  he  desire  to  sell  the  farm 
I  empower  him  to  do  so  and  to  convey  the 
land  in  fee."  Held,  that  the  phrase,  "dur- 
ing the  term  of  his  natural  life  and  no 
longer,"  did  not  mean  that  the  son  was  to 
take  a  life  estate  Instead  of  a  fee.  Clarke  t. 
Smith,  48  Md.  106^  11& 
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A  devise  of  property  to  a  cotaln  person 
''during  her  natural  life,"  with  remainder 
over  to  the  heirs  of  her  body,  is  not  suffi- 
cient, and  cannot  be  constmed  as  limiting 
the  devisee's  Interest  to  a  lifSe  estate,  but 
vests  an  absolute  property  in  such  devisee. 
Hughes  V.  Nicklas,  17  Ati.  808,  70  Md.  484,  ; 
14  Am.  St  Rep.  877.  j 

In  a  will  giving  to  testator's  wife  the. 
horses  and  farm,  with  all  their  appurtenan- 
ces, and  after  such  horses  and  cattle  and ! 
other  articles  were  sold  for  the  payment  of  1 
debts  the  balance  of  the  stock,  cattle,  and ' 
other  articles  should  be  hers  and  at  her  dis-  \ 
posal  "during  her  natural  life,"  such  phrase  i 
cannot  be  construed  to  imply  a  limitation  on  ; 
the  right  of  the  wife  to  dispose  of  any  of  the 
property  by  alienation.    Eiyton  Land  Ck>.  v. 
McBlrath  (U.  S.)  63  Fed.  763,  767,  8  a  O.  A.  ^ 
649. 

A  devise  "during  his  natural  life,  and: 
after  his   death   to   his   heirs   and  assigns 
forever/'    gives    an    estate    of    inheritance. ! 
Andrews  v.  Lowthrop,  20  Atl.  97,  98,  17  R.  \ 

L  60.  I 

I 

Where  a  testator  devises   land   to  his  > 
daughter  "during  her  natural  life,  and  after  \ 
her  death  to  the  begotten  heirs  or  heiresses  . 
of  her  body,"  the  words  of  description  do  not 
mean  simply  the  children  of  such  daughter, 
but  create  an  estate  tail,  under  the  rule  In 
iShelley's  Case,  which  was  converted  into  a  , 
fee  simple  under  Code,  §  1825,  providing  that  j 
a  person  seized  of  an  estate  tail  shall  be  held  ■ 
seised  in  fee  simple.     Leathers  v.  Gray,  7 . 
8.  B.  657,  659,  101  N.  C.  162.  9  Am.  St  Rep. 
80. 

A  marriage  settlement  between  parties 
"during  thel:*  joint  and  natural  lives"  means 
during  their  Joint  lives  and  the  life  of  each  ; 
of  them.    Smith  v.  Oakes,  14  Sim.  122,  124.     | 

An  agreement  to  pay  an  annuity  to  a ! 
husband    and    wife    "during    their    natural 
lives"  binds  the  party  to  pay  the  annuity 
during  the  Joint  lives  of  the  husband  and 
wife  and  during  the  life  of  the  survivor. ! 
Douglas  V.  Parsons,  22  Ohio  St  526.  j 

A  will  bequeathing  certain  property  to ' 
one  who  should  pay  a  certain  sum  per  year : 
"during  the  lives  of  said  M.  and  his  present 
wife"  means  so  long  as  either  M.  or  his  wife 
lives,  and  does  not  cease  on  the  death  of  one 
of  them.    Merrill  v.  Bickford,  65  Me.  118,  119.  \ 

DUBIN G  PENDEN OT  OF  ACTION   OB 
PROOEEDINOS.  j 

In  14  Stat  629,  providing  that  no  bank- 
rupt  shall  be  liable  to  arrest  during  the 
pendency  of  proceedings  in  bankruptcy,  the 
phrase  "during  pendency  of  proceedings" 
means  until  the  bankrupt's  discharge  is 
granted  or  denied,  and  the  proceedings  are 
pending  only  down  to  the  granting  or  refusal 


of  the  discharge.    In  re  Dole  (U.  S.)  7  Fed. 
Cas.  828,  831. 

Code  Civ.  Proc.  §  604,  authorizing  an  in- 
junction against  the  defendant  "during  the 
pendency  of  the  action,"  when  it  appears  by 
affidavit  that  the  defendant  is  doing,  or  is 
about  to  do  or  to  procure,  or  to  sul3ter  to  be 
done,  an  act  in  violation  of  plaintiff's  rights, 
relates  to  the  time  when  the  threatened  in- 
Jury  is  likely  to  take  place,  and  not  to  the 
time  when  the  injunction  order  may  be 
granted;  and,  in  order  to  Judicially  satisfy 
the  Judge  that  the  defendant  threatens  to  do 
some  act  "during  the  pendency  of  the  ac- 
tion" that  will  imimir  or  defeat  the  plain- 
tiff's remedy,  it  is  not  necessary  to  show  that 
the  action  has  been  actually  commenced.  It 
is  enough  if  it  appears  that  there  is  a  cause 
of  action,  which  the  plaintiff  is  about  to  pros- 
ecute, and  that  defendant  threatens  to  do 
an  act  which  wUl  render  the  Judgment  inef- 
fectual, to  confer  Jurisdiction  upon  the  Judge 
to  grant  the  injunction,  which,  however,  will 
not  become  operative  unless  served  with  or 
after  the  summons. '  People  v.  Van  Buren, 
32  N.  a  775,  777,  186  N.  Y.  252,  20  U  R.  A. 
446. 

A  statute  which  authorizes  the  court.  In 
a  suit  brought  by  a  married  woman  for  a 
divorce  or  separation,  "during  the  pendency 
of  the  cause  or  at  its  final  hearing  or  after- 
ward/' to  make  such  order  between  the  par- 
ties for  the  custody  of  the  children  as  may 
seem  necessary  and  proper,  means  that  the 
court  shall  provide  for  the  provisional  cus- 
tody of  the  children  during  the  pendency  of 
the  action,  and  to  empower  the  court,  when 
a  decree  shall  be  granted,  to  award  the  cus- 
tody of  the  children,  as  their  interests  may 
seem  to  require;  and  hence,  under  such  stat- 
ute, the  court  had  no  authority,  pending  the 
suit,  to  give  Judgment  awarding  the  custody 
of  the  children  to  the  plaintiff,  and  to  make 
provision  for  their  maintenance  out  of  the 
property  of  the  husband.  Davis  v.  Davis,  75 
N.  Y.  221,  227. 

A  statute  authorizing  an  injunction  in 
aid  of  an  action  at  law  at  any  time  "during 
the  pendency  of  the  action"  is  held  to  be 
satisfied  by  the  showing  of  a  cause  of  action 
which  the  plaintiff  is  about  to  prosecute. 
People  V.  Van  Buren,  32  N.  B.  775,  777,  136 
N.  Y.  252,  20  L.  R.  A.  446. 

DURING  PLEASUBS. 

"During  their  pleasure,**  as  used  In  ha- 
bendum clause  of  a  lease  to  the  lessees  for 
and  during  their  pleasure,  did  not  create  a 
strict  tenancy  at  will,  but  a  covenant  for 
perpetual  enjoyment  by  the  lessees;  the  other 
parts  of  the  grant  being  to  "the  lessees  and 
their  legal  representatives."  Cole  v.  Win- 
nipisseogee  Lake  Cotton  ft  Woolen  Mfg.  Co., 
54  N.  H.  242,  277. 
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An  appointment  of  a  person  "to  continue 
in  ofQce  during  the  pleasure  of  the  Goyemor 
for  the  time  being"  cannot  be  construed  to 
mean  that  if  the  Governor  making  the  ap- 
pointment did  not  remove  the  appointee  dur- 
ing his  gubernatorial  term  the  tenure  of  his 
appointment  ceased  by  operation  of  law  with 
the  term  of  such  Governor.  Kaofman  r. 
Stone,  25  Ark.  338»  844. 

DUBmO  THE  TEBIC 

A  lease  providing  that  tfa«  landlord 
might  in  case  of  a  vacancy  "during  the 
term,"  enter  and  relet  the  premises  for  the 
assignee's  account,  and  that  the  assignee 
should  meet  any  deficiency  accruing  on  the 
reletting,  meant  not  only  the  actual  dura- 
tion of  the  leasehold  estate,  but  the  period 
for  which  the  estate  was  granted;  and  hence 
a  recovery  in  summary  proceedings  by  the 
landlord  by  reason  of  the  nonpayment  of 
rent  was  a  vacancy  occurring  "during  the 
term."  Baldwin  v.  Thibaudeau,  17  N.  Y. 
Supp.  632,  634,  28  Abb.  N.  0.  14. 

DUBIH O  TEBM  OF  OFFICE. 

Const  art  6,  H  16,  16,  providing  that  the 
compensation  of  Judges  shall  not  be  increas- 
ed or  diminished  "during  the  term"  for 
which  they  shall  have  been  elected,  means 
during  the  time  or  period  for  which  the  ofB- 
cer  is  elected.  "When  the  Constitution  says, 
'the  Judge  shall  hold  his  office  for  six  years/ 
it  means  that  this  period  of  six  years  la  the 
term  of  his  ofllce;  it  is  that  quantum  of 
time  assigned  to  him  by  the  Constitution  as 
his  right  to  the  enjoyment  of  the  office,  and 
this  quantum  may  not  improperly  be  called 
a  'term.'  If  A.  Is  elected  district  Judge,  and 
enters  on  the  office  or  accepts  it  for  a  day, 
he  is  disqualified  for  other  office  during  the 
whole  period  of  six  years,  and  so  after  his 
election  it  would  not  be  competent  for  the 
Legislature  to  change  the  compensation." 
People  V.  Burbank.  12  Cal.  878,  892. 

A  sheriff's  bond,  conditioned  that  as  he 
had  been  duly  appointed  sheriff  for  three 
years  from  and  after  a  certain  date,  and 
had  accepted  such  appointment  and  under- 
taken the  duties  and  obligation  incident  to 
said  office,  if  be  should  faithfully  discharge 
the  duties  of  such  office,  and  answer  all  dam- 
ages which  any  person  or  persons  may  sus- 
tain by  any  unfaithfulness  or  neglect  in  the 
same  "during  said  term  of  three  years,"  it 
should  be  null  and  void,  should  be  construed 
as  meaning  incident  to  said  term  of  three 
years,  which  would  include  all  obligations 
and  duties  which  have  their  origin  during 
that  time.  It  Is  used  merely  as  descriptive 
of  the  sheriff's  term  of  office,  and  not  as 
restrictive  of  the  obligations  of  the  bond. 
The  sheriff  was  elected  for  three  years. 
That  is  the  constitutional  requirement  and 
if  there  are  duties  and  obligations  incident  to 


the  term  of  office  that  require  more  to  an 
three  years  for  their  discharge  they  are  cov- 
ered by  the  phrase  "during  said  term  of 
three  years."  Hence  the  bond  binds  the  sure- 
ties if  the  sheriff  commences  service  of  a 
writ  of  attachment  during  his  term  of  office, 
and  neglects,  after  his  term  has  expired,  to 
make  return  of  the  writ  on  which  property 
has  been  taken,  and  in  consequence  of  such 
neglect  the  claim  of  a  creditor  has  been  lost 
Baker  v.  Baldwin,  48  Conn.  181,  134. 

DUBnrO  TEBM  TIME. 

A  rule  of  court  which  provided  that  nei- 
ther party  should  be  required  "during  term 
time"  to  attend  the  taking  of  a  deposition 
except  in  the  town  in  which  the  court  were 
boiden,  and  at  an  hour  when  the  court  is 
not  actually  in  session,  unless  on  special  or- 
der by  the  court  in  good  cause  shown,  does 
not  mean  all  the  time  from  the  commence- 
ment to  the  final  rising  of  the  court;  and 
hence  where  the  court  adjourned  on  the  22d 
to  the  29th  of  the  month,  and  the  plaintiff's 
attorney  gave  a  legal  notice  of  bis  intention 
to  take  a  deposition  on  the  26th  of  the  same 
month,  in  the  town  where  the  defendant's 
attorney  resided,  the  deposition  was  not  tak- 
en during  the  term  time.  Holmes  T.  Baw- 
telle,  63  Me.  179,  181. 

DUBIKO  THEQt  LIVES. 

Where  a  testator  directed  his  executors 
to  procure  a  suitable  residence  for  his  daugh- 
ter at  an  expense  not  exceeding  |6,000,  and 
to  hold  the  same  in  trust  for  her  and  her  son 
"during  their  lives,"  devising  the  property 
over,  the  term  "during  their  lives"  clearly 
imported  an  Intention  on  the  part  of  the  tes- 
tator to  give  an  interest  during  their  Joint 
lives  and  the  life  of  the  survivor,  which,  on 
her  death  before  the  testator's  death,  did  not 
lapse,  but  went  to  the  son  for  life,  Dow  r. 
Doyle,  108  Mass.  489,  491. 

DUBIKO  TIME  OF  OONTE8T. 

Rev.  St  1889,  S  13,  provides  that  If  the 
validity  of  a  will  be  contested,  or  the  ex- 
ecutor be  a  minor  or  absent  from  the  state, 
letters  of  administration  should  be  granted 
"during  the  time  of  such  contest"  minority, 
or  absence  to  some  other  person.  It  was 
held  that  an  order  of  the  probate  court  re- 
voking letters  of  administration,  issued  un- 
der such  section,  made  after  the  determina- 
tion of  a  will  contest  in  such  court  but  dur- 
ing the  pendency  of  an  appeal  therefrom, 
was  erroneous,  the  appeal  to  the  supreme 
court  being  a  part  of  the  time  of  such  con- 
test State  ex  rel.  Hamilton  v.  Guinotte,  57 
S.  W.  281.  282,  156  Mo.  613,  50  L.  H,  A.  787. 

DURING  TRIAIi. 

The  statutory  provision  that  no  person 
indicted  for  any  felony  can  be  tried  unless 
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be  be  personally  present  "during  such  trial" 
includes  all  proceedings  bad  in  impaneling 
tbe  Jury,  tbe  introduction  of  evidence,  tbe 
summing  up  of  counsel*  and  tbe  cbarge  of 
tbe  court  to  tbe  Jury,  and  tbe  receiving  and 
recording  tbe  verdict  Maurer  v.  People,  43 
N.  Y.  1,  8;  State  v.  Smitb,  1  S.  W.  753.  755, 
90  Mo.  87,  59  Am.  Rep.  4;  State  T.  Buckner, 
25  Mo.  167,  172. 

Tbe  pbrase  "during  tbe  trial,**  in  tbe 
statutory  provision  tbat  no  indictment  for  a 
felony  sball  be  tried  unless  tbe  defendant  be 
personally  present  during  tbe  trial  means 
tbat  it  is  necessary  tbat  tbe  defendant  sbould 
be  in  court  at  eacb  and  every  time  and  on  all 
occasions  at  whicb  and  wben  any  substan- 
tive step  is  taken  by  tbe  court  in  bis  caus^ 
and  after  tbe  indictment  is  presented  by  tbe 
grand  jury  to  tbe  court  up  to  and  until  final 
Judgment  (including  tbat  also)  is  pronounced 
in  bis  cause  by  tbe  court,  and  even  after- 
-wards,  if  any  subsequent  step  sbould  be 
taken  by  bis  counsel.  Osborn  r.  State,  24 
Ark.  029,  635. 

The  bearing  of  a  motion  to  quash  the 
information  in  a  prosecution  for  felony  is  a 
part  of  tbe  trial,  within  Code  Or.  Proc.  f  207, 
providing,  *'no  person  indicted  or  informed 
against  for  a  felony  can  be  tried  unless  be  be 
personally  present  during  tbe  trial."  This 
means  throughout  the  whole  trial.  State  ▼• 
OUfton,  67  Kan.  448,  449,  46  Pac  715. 

DUBIH O  THE  VOTAOB. 

"During  the  voyage,**  as  used  in  a  char- 
ter party  providing  tbat  a  ship  sbould  with 
all  convenient  speed  be  made  ready,  and, 
being  loaded,  should  proceed  to  Stettin,  and 
deliver  tbe  cargo,  and  so  end  the  voyage, 
''restraints  of  princes,"  etc.,  "during  the  said 
voyage  always  mutually  excepted,"  applies 
only  to  tbe  time  after  tbe  voyage  com- 
menced; that  is,  after  the  vessel  had  left  her 
port  Crow  v.  Falk,  8  Adol.  ft  BL  (N.  &)  467, 
472. 

DUBINO  WIDOWHOOD* 

''During  lier  widowhood,**  as  used  In  a 
will  devising  all  tbe  testator's  real  and  per- 
sonal estate  to  bis  wife  to  be  held  and  free- 
ly possessed  and  enjoyed  "during  her  widow- 
hood," are  words  of  limitation,  and  not  of 
condition,  limiting  the  estate  to  her  during 
her  widowhood.  Kent,  in  drawing  the  dis- 
tinction between  words  of  limitation  and 
words  of  condition,  says:  "Words  of  limita- 
tion mark  the  period  which  is  to  determine 
the  estate;  but  words  of  condition  render 
tbe  estate  liable  to  be  defeated  in  the  inter- 
mediate time,  if  tbe  event  expressed  in  the 
condition  arises  before  the  determination  of 
tbe  estate  or  completion  of  tbe  period  de- 
scribed by  tbe  limitation.  The  one  specifies 
the  ntmott  time  at  continuance,  and  tbe  oth- 


er marks  some  event  which,  if  it  takes  place 
in  the  course  of  tliat  time,  will  defeat  the 
estate.**    Harmon  v.  Brown,  58  lud.  207,  20& 

The  expression  "during  her  widowhood,** 
as  used  in  a  will,  means  during  life  unless 
sooner  terminated  by  marriage — that  is,  a  de- 
vise or  bequest  to  a  wife  during  her  widow- 
hood, or  so  long  as  she  remains  the  widow 
of  testator — ^and  is  a  gift  for  life  only,  which 
may  be  terminated  by  a  second  marriage  of 
the  widow.  Krati  v.  Krat^  59  N.  B.  519, 
520,  189  111.  276. 

A  will  wherein  testator  devised  property 
to  liis  wife  "diuring  her  widowhood,  or  while 
■he  bears  my  name,**  but  tbat  in  case  the 
w\l9  sbould  marry  again  then  the  whole 
should  go  to  a  daughter  and  her  heirs  for- 
ever, gives  the  devise  to  tbe  widow  during 
her  widowhood,  with  a  vested  remainder  to 
the  daughter.  Farmers*  Bank  t.  Hooff  (U. 
8.)  8  Fed.  Cas.  1082,  1088. 

DUBIH O  WORKING  HOirBS* 

See  "Working  Honra.* 

DUTCH  AUCTION. 

A  "Dutch  auction*'  consists  of  the  public 
offer  of  property  at  a  price  beyond  its  value, 
and  then  gradually  lowering  the  price  until 
some  one  becomes  the  purchaser.  Grandall 
T.  State,  28  Ohio  St  479,  482. 

Where  property  was  offered  at  a  cer- 
tain high  price,  and  then  gradually  lowered 
until  some  one  accepted  it  as  a  purchaser,  it 
was  an  auction.  Village  of  Deposit  t.  Pitts 
(N.  T.)  18  Hun,  475,  477. 

DUTCH  BEER. 

"Dutch  beer**  is  a  malt  Inebriating  liq- 
uor, and  does  not  differ  from  strong  beer, 
only  in  its  strength  and  in  being  less  intox- 
icating. There  is  nothing  in  tbe  ordinary 
sense  of  the  word  "Dutch/*  as  qualifying  the 
word  beer,  to  show  tbat  beer  designated  as 
"Dutch  beer**  was  not  intoxicating.  People 
Y.  Wbeelock  (N.  Y.)  3  Parker,  Or.  E.  g,  16. 

DUTCH  LOTTERY. 

Two  kinds  of  lottery  may  be  distinguish- 
ed. The  Genoese  or  numerical,  and  the 
Dutch  or  class,  lottery.  The  former  is  de- 
scribed as  a  scheme  by  wliich  out  of  ninety 
consecutive  numbers  five  are  to  be  selected 
or  drawn  by  lot  The  players  have  fixed  on 
certain  numbers,  wagering  that  one,  two,  or 
more  of  them  would  be  drawn  among  tbe 
five,  or  that  they  would  appear  in  a  certain 
order.  In  the  Dutch  or  class  lottery  tke 
number  and  value  of  the  prizes  are  regularly 
estimated.    All  the  ticket  holders  are  latsr- 
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ested  at  once  In  tlie  play,  and  chance  deter- 
mines whether  a  prize  or  a  blank  shall  fall 
to  a  given  number.  Flemlns  t.  Bills,  8  Or. 
286,291. 

DUTCH  METAL 

Old  cannon,  composed  of  abore  90  per 
cent  of  copper  and  7  per  cent  of  tin,  though 
practically  worthless  for  use  against  modem 
implements  of  war,  are  not  free  from  duty  as 
Dutch  metal,  within  paragraph  605,  Tariff 
Act  July  24,  1897,  c.  11,  «  2,  Free  Ust,  30 
Stat  151  [U.  8.  Comp.  St  1901,  p.  1682],  but 
are  dutiable  as  manufactures  of  metal. 
Downing  r.  United  States  (U.  S.)  116  Fed. 
779. 

DUTIES. 

See  "Ad  Valorem  Tax**;  "Excise-;  •*Ex- 
ecutive  Duties";  "Tonnage  Duty." 

The  term  "duties*'  embraces  all  imposi- 
tions or  charges  levied  on  persons  or  things. 
Alexander  v.  Wilmington  &  E.  R.  Co.  (S.  C.) 
3  Strob.  594,  595.  But  in  its  more  restrained 
sense  it  is  often  used  as  equivalent  to  cus- 
toms or  imposts.  Union  Bank  v.  Hill,  43 
Tenn.  (3  Cold.)  325,  328;  Pacific  Insurance 
Co.  V.  Soule  (U.  S.)  7  Wall.  433,  435,  19  L.  Ed. 
95. 

The  word  "duty"  ordinarily  means  an  in- 
direct tax  imposed  on  importation,  exporta- 
tion, or  a  consumption  of  goods,  having  a 
broader  meaning  than  "custom,"  which  is  a 
duty  imposed  on  imports  or  exports.  The 
term  '"impost"  also  signifies  any  tax,  tribute, 
or  duty,  but  it  is  seldom  applied  to  any  but 
the  indirect  taxes.  Pollock  v.  Farmers*  Loan 
&  Trust  Co.,  15  Sup.  Ct  912,  915,  158  U.  S. 
601.  39  L,  Ed.  1108  (citing  Cooley,  Tax'n, 
p.  3). 

"Duties,"  as  used  in  the  federal  Con- 
stitution, must  be  confined  to  the  idea  which 
they  commonly  and  ordinarily  present  to 
the  mind  as  exactions  to  fill  the  public  cof- 
fers for  the  payments  of  the  debts  and  pro- 
motion of  the  general  welfare  of  a  country. 
Worsley  v.  Second  Municipality  of  New  Or- 
leans (La.)  9  Rob.  324,  333,  41  Am.  Dec.  333. 

*  As  used  in  Const  art  1,  S  10,  cl.  3,  which 
prohibits  a  state  without  the  consent  of 
Congress  from  laying  any  "imposts  or  duties 
on  imports,  exports  or  tonnage,"  were  at  the 
time  of  the  adoption  of  the  Constitution 
"known  to  the  commerce  of  the  civilized 
world  to  be  distinct  from  fees  and  charges 
for  pilotage  and  from  the  penalties  by  which 
commercial  states  enforced  their  pilot  laws, 
as  they  were  from  charges  from  wharfage 
or  towage  or  any  other  local  port  charges  for 
services  rendered  to  vessels  or  cargoes;  and 
to  declare  that  such  pilot  fees  or  penalties  are 
embraced  within  the  words  Imposts  or  du- 
ties on  imports,  exports  or  tonnage'  would  be 


to  confound  things  essentially  different  and 
which  must  have  been  known  to  be  actually 
different  by  those  who  used  this  language"; 
hence  the  'clause  above  referred  to  would  not 
include  pilot  dues  or  penalties.  Cooley  v. 
Board  of  Wardens  of  Port  of  Philadelphia  (U. 
&)  12  How.  299,  3H  18  L.  Bd.  990. 

The  term  "duty,"  in  a  brought  note  re- 
ferring to  a  sale  of  tobacco  to  be  delivered 
"duty  cash"  at  a  certain  price,  has  but  one 
meaning,  and  refers  to  the  custom  or  import 
charges  imposed  by  the  government  under 
the  tariff  upon  the  importation  of  the  tobac* 
ca  Ashner  v.  Abenheim,  48  K.  Y.  Supp.  69, 
72;  19  Misc.  Rep.  282. 

In  the  case  of  Huse  v.  Qlover,  119  U.  8. 
543,  549,  7  Sup.  Ct.  313,  30  L.  Ed.  487,  it  was 
said  by  the  terms  "tax,"  "Impost"  "duty," 
mentioned  in  the  ordinance  of  1787,  is  meant 
a  charge  for  the  use  of  the  government  not 
compensation  for  improvement  The  fact 
that  any  surplus  remaining  from  the  tolls 
over  what  is  used  to  keep  the  locks  in  re- 
pair, and  for  their  collections,  is  to  be  paid 
into  the  state  treasury  as  a  part  of  the  reve- 
nue of  a  state,  does  not  change  the  character 
of  the  toll  or  impost  and  hence  wharfage 
fees  are  not  included.  Ouachita  &  M.  B. 
Packet  Co.  v.  Aiken,  7  Sup.  Ct  907,  909,  121 
U.  S.  444,  30  L.  Ed.  970.  The  clause  does  not 
prevent  the  artificial  improvement  of  such 
streams  and  the  exaction  of  reasonable  tolls 
by  the  state  to  pay  therefor.  Sands  v.  Manis- 
tee River  Imp.  Co.,  8  Sup.  Ot  U3,  117,  123 
U.  S.  288,  81  L.  Ed.  149. 

The  expression  "taxes  and  duties,'*  as 
used  in  a  lease  of  land  executed,  after  the 
passage  of  St.  1866,  c.  174,  by  which  the 
lessee  agreed  to  pay  all  the  "taxes  and  duties 
levied  or  to  be  levied  thereon  during  the 
term,"  includes  assessments  for  betterments 
authorized  by  the  statute  of  1866.  Blake  T. 
Baker,  115  Mass.  188. 

"Duty  on  expoi*ts,"  as  used  in  a  clause  of 
the  federal  Constitution  prohibiting  any  state 
from  imposing  any  duty  on  exports,  includes 
stamp  duties  on  bills  of  lading  of  goods  ex- 
ported, as  such  bills  are  "necessarily  always 
associated  with  every  shipment  of  articles 
of  commerce  from  the  ports  of  one  country  to 
those  of  another."  Almy  v.  California  (U.  S.) 
24  How.  169,  174,  16  L.  Ed.  644. 

As  used  in  Act  March  3,  IS57,  providing 
that  the  collector's  decision  shall  be  final  and 
conclusive  as  to  the  "liability  of  the  importa- 
tion to  duty  or  exemption,"  unless,  etc.,  re- 
fers to  the  liability  of  the  importation  to 
duty,  and  not  to  the  rate  or  amount  of  the 
duty  imposed.  Benkard  v.  Schell,  8  Fed. 
Cas.  192. 

DUTIES  OF  DXTTBAOTIOK. 

"Duties  of  detraction"  are  a  tax  levied 
upon  the  removal  from  one  state  to  another 
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of  property  acquired  by  succession  or  testa* 
mentary  disposition.  This  tax  was  formerly 
levied  very  generally  where  foreigners  or 
emigrants  withdrew  property  acquired  by 
the  death  of  relatiyes  from  the  state  of 
which  the  decedent  was  a  citizen.  By  such 
term  Is  not  intended  taxes  upon  succession  to 
our  transfers  of  property.  Frederickson  v. 
State  of  Louisiana,  64  U.  S.  (23  How.)  445,  16 
L.  Ed.  577.  So  that  a  transfer  tax  on  all 
property  which  shall  pass  by  will  or  by  the 
intestate  laws  of  a  state  is  a  succession  tax, 
and  not  a  duty  of  detraction.  In  re  Strobel's 
Estate,  30  N.  Y.  Supp.  169,  6  App.  DiT.  621. 

DUTIES  ON  IMPORTS. 

As  tax,  see  **Tax--Taxation.** 

A  "duty  on  Imports,"  within  the  consti- 
tntional  provision  that  no  state  shall,  without 
the  consent  of  Congress,  lay  any  imposts-  or 
duties  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  executing  its 
inspection  laws,  is  not  merely  a  duty  on  the 
act  of  Importation,  but  a  duty  on  the  thing 
imported.  It  is  not,  taken  in  its  literal  sense, 
confined  to  a  duty  levied  while  the  article 
is  entering  th3  country,  but  extends  to  a  duty 
levied  after  it  has  entered  the  country.  Brown 
V.  Maryland  (U.  8.)  12  Wheat  419,  437,  6  L. 
Bd.  678. 

DUTY. 


See  "Active  Duty**;  ^^Appropriate  Du- 
ties"; "Certain  Duty";  "Judicial  Duty"; 
"Jury  Duty";  "Legal  Duty";  "Minis- 
terial Duty",  "Official  Duties";  "Posi- 
tive Duty";  "Specific  Duty";  "line  of 
Duty." 

All  duties,  see  ''All." 

The  word  "duty,"  as  applied  to  the  mili- 
tary service  of  a  trooper.  Includes  the  act  of 
the  trooper  in  learning  to  ride  immediately 
after  his  enlistment  Bayley  v.  Jenners,  1 
Strange,  2. 

The  "duty  of  a  telegraph  company,"  at 
defined  by  Gen.  St  c.  64,  f  10,  is  that  it  "shaU 
receive  dispatches  from  and  for  other  tele- 
graph line  companies  and  associations  and 
from  and  for  any  person,  and  on  payment  of 
the  usual  charges  for  transmitting  dispatches 
according  to  the  regulations  of  the  company 
shall  transmit  the  same  faithfully  and  impar- 
tially." The  liability  of  a  telegraph  company 
may  be  limited  by  reasonable  stipulations  ex- 
pressed in  its  contracts  with  the  senders  of 
messages,  and  a  regulation  that  the  liability 
of  the  company  for  any  mistake  or  delay  in 
the  transmission  or  delivery  of  a  message,  or 
for  not  delivering  the  same,  shall  not  extend 
beyond  the  sum  received  for  sending  it  un- 
less the  sender  orders  the  message  to  be  re- 
peated by  sending  it  back  to  the  office  which 
first  received  it  and  pays  half  the  regular 
rate  additional*  Js  a  reasonable  regulatloii» 


and  binding  upon  all  who  assent  to  it  Grin* 
nell  V.  Western  Union  TeL  Co.,  113  Mass.  299. 
302,  18  Am.  Rep.  4S5. 

The  phrase  "a  dnty  imposed  by  law,"  as 
used  in  Pen.  Code,  f  288,  punishing  omission 
J  to  perform  a  duty  imposed  by  law,  has  ref- 
I  erence  to  persons  designated  by  the  common 
I  law  and  by  the  statute,  as  parents,  guardians, 
i  or  those  who,  by  adoption  or  otherwise,  have 
!  assumed  the  relation  in  loco  parentis;   and 
j  the  duty  so  to  do  is  made  obligatory  on  them 
I  by  statute,  though  not  required  by  the  com- 
mon law.    People  v.  Pierson,  68  N.  B.  243, 
245,  176  N.  Y.  201. 

As  debt. 

"Duty,"  as  used  in  a  statute  for  the  pro- 
tection of  creditors,  and  for  the  avoidance 
I  of  conveyances  made  to  avoid  any  debt  or 
i  duty,  was  to  be  construed  as  to  be  commen- 
I  surate  only  with  "debt"  Fowler  t.  Friable, 
1 3  Conn.  820,  324. 

I     Diseretioa  implied. 

"Duty,"  as  used  in  an  instruction  that 
I  if  the  plaintiff  has,  by  a  preponderance  of  the 
!  evidence,  proved  the  material  allegations  of 
I  his  complaint  the  Jury  will  find  in  his  favor, 
I  and  that  it  is  their  duty  to  determine  the 
amount  of  his  damage,  instead  of  directing 
them  that  they  "may"  find  in  his  favor  and 
••may"  assess  his  damage,  will  not  be  con- 
strued as  coercive  upon  the  jury,  and  tend- 
ing to  deprive  the  jury  of  their  freedom  of 
action  in  the  matter,  and  hence  to  be  an  in- 
vasion by  the  court  of  the  province  of  the 
jury.    North  Chicago  St  R.  Co.  v.  Zelger,  64 
N.  E.  1006,  1007,  182  111.  9,  74  Am.  St  Bep. 
157. 


In  Comp.  St  c.  79,  §  4,  clause  1,  provid- 
ing that  it  shall  be  the  duty  of  the  county 
superintendent  to  create  a  new  district  from 
other  organized  districts  on  a  petition  signed 
by  one-half  of  the  legal  voters  in  each  district 
affected,  "duty"  should  be  construed  to  mean 
rather  a  judicial  discretion  than  a  duty  to  be 
enforced  by  the  authority  of  mandamus. 
State  V.  Clary,  41  N.  W.  256,  257,  25  Neb.  403. 

The  word  "duty,"  in  Act  Cong.  1793, 
declaring  that  it  shall  be  the  duty  of  the 
executive  authority  of  the  state  to.  cause  a 
fugitive  demanded  in  extradition  proceedings 
by  another  state  to  be  arrested,  etc.,  means 
the  moral  obligation  of  the  state  to  perform 
the  compact  in  the  Constitution,  when  Con- 
gress had  by  that  act  regulated  the  mode  by 
which  the  duty  vTas  to  be  performed.  The 
word  "duty"  was  not  a  mandatory  word,  but 
merely  declaratory  of  that  obligation  which 
the  state  was  under  as  a  part  of  its  comity 
with  other  states.  Kentucky  v.  Dennlson  (U. 
S.)  24  How.  66,  107,  16  L.  Ed.  717. 

As  legal  obligation. 

"Duty,"  as  used  In  Laws  1811,  p.  462.  §  8, 
providing  that;  when  any  suit  is  founded  on 
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anj  wrltiiig,  the  conrt  in  which  the  same  is 
pending  shall  receive  snch  writing  as  eyi- 
denct  for  the  debt  or  duty  for  which  it  is 
given,  means  "a  legal  obligation  to  perform 
some  act'*  Allen  ▼.  Dickson  (Ala.)  Minor, 
119,  120. 

In  a  canon  iHroposed  by  counsel  as  fol- 
lows: "A  communication  made  bona  fide  on 
any  subject-matter  in  which  the  party  com- 
municating has  an  interest,  or  in  reference 
to  which  he  has  a  'duty,*  is  privileged,  if 
made  to  a  person  having  a  corresponding  in- 
terest or  duty,  though  it  contained  crimina- 
tory matter  which  without  this  privilege 
would  be  slanderous  and  actionable" — ^the 
word  "duty"  cannot  be  confined  to  legal 
duties,  enforceable  by  Indictment,  action,  or 
mandamus,  but  must  Include  moral  and  so- 
cial duties  of  Imperfect  obligation.  Harrison 
V.  Bush,  6  El.  &  Bl.  844,  349. 

As  obligation. 

One's  "duty"  Is  what  one  is  bound  or 
under  obligation  to  do.  Crockett  v.  Village 
of  Barre,  29  Atl.  147,  66  Yt  269  (citing  Soule, 
Syn.  [Ed.  1880]  p.  129). 

In  Civ.  Code,  §  55,  providing  that  consent 
alone  will  not  constitute  marriage,  but  that 
it  must  be  followed  up  by  a  solemnization, 
or  by  a  mutual  assumption  of  marital  rights, 
duties  or  obligations,  the  word  "duties"  is 
synonymous  with  the  word  "obligations"  as 
there  used,  and  signifies  the  obligations  which 
flow  from  the  relation  of  husband  and  wife. 
Sharon  v.  Sharon,  16  Pac.  845,'  349,  75  CaL  1. 

Power  implied. 

As  used  in  St.  1855,  c.  152,  declaring  it 
to  be  the  duty  of  the  Jury  to  try,  according  to 
established  forms  and  principles  of  law,  all 
causes  which  shall  be  committed  to  them,  the 
word  "duty"  includes  both  power  and  right. 
What  it  is  a  man's  "duty"  to  do,  he  has  the 
rightful  power  to  do.  Commonwealth  v. 
Anthes,  71  Mass.  (5  Gray)  185,  252. 

The  word  "duties,"  as  used  In  Const 
art  5,  §  8>  providing  that  in  case  of  the  re- 
moval of  the  Governor  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge 
the  duties  of  the  office,  the  same  should  de- 
volve on  the  Secretary  of  State,  necessarily 
implies  powers,  and  in  legal  effect  is  equiva- 
lent to  the  words  "powers  and  duties." 
Ohadwick  v.  Barhart,  4  Pac  1180,  11  Or.  389. 

As  service. 

"Worcester,  among  his  other  definitions, 
defines  'duty'  as  follows:  *Any  service,  busi- 
ness, or  office.'  A  like  definition  is  given 
in  the  Imperial  Dictionary.  When  we  speak 
of  'duty,'  as  applied  to  a  servant  or  employ^, 
the  matter  Involves  his  service  or  business. 
We  Intend  to  refer  to  what  he  does  in  his 
service  or  business.  When  we  ask  a  serv- 
ant what  his  general  duties  are,  we  Intend 


to  ask  him  what  service  or  work  he  generally 
performs."  Missouri  Pac.  By.  Co.  v.  Mackey, 
6  Pac.  291,  802p  83  Kan.  2da 

DWELL 

See  "Actually  Dwells.* 

"Dwell"  means  to  abide  as  a  permanent 
resident  Hinds  r.  Hinds,  1  Iowa  (1  Clarke) 
86,41. 

To  "dwell"  Is  to  Inhabit;  to  Uve  in  a 
place;  to  reside;  to  have  a  habitation.  Gard- 
ener V.  Wagner,  9  Fed.  Cas.  1154, 1156. 

To  "dwell"  is  to  abide  as  a  permanent 
resident,  or  inhabit  for  a  time;  to  live  in  a 
place;  to  have  a  habitation  for  some  time  or 
permanentiy.  It  invariably  Involves  the  idea 
of  the  present  home  of  a  person,  whether  it 
is  designed  to  be  permanent  or  temporary, 
and  whether  for  general  or  special  purposes. 
Ex  parte  Blnmer,  27  Tex.  784,  786. 

"Cohabit"  means  to  dwell  with,  to  dwell 
or  live  together,  as  husband  and  wife;  and 
to  "dwell"  means  to  abide  as  a  permanent 
resident,  or  to  cohabit  in  a  place  for  a  time; 
to  live  during  a  considerable  period  in  a 
place;  to  have  a  habitation  for  some  time 
or  permanence;  to  be  domiciled;  to  remain. 
A  man  and  a  woman,  by  stopping  one  night 
at  a  house  on  a  transitory  visit  and  assum- 
ing marital  relations,  did  not  "dwell"  togeth- 
er. Turney  v.  State,  29  8.  W.  893,  987,  60 
Ark.  259. 

"Dwelleth  or  hath  his  home,"  as  used  In 
the  Constitution  providing  that  "every  per- 
son having  certain  enumerated  qualifications 
;  shall  have  a  right  to  give  in  his  vote  for 
senators  for  the  district  of  which  he  is  an 
;  inhabitant,  and  to  remove  all  doubt  concem- 
i  ing  the  word  Inhabitanf  in  this  Constitu- 
I  tion,  every  person  shall  be  considered  as  an 
I  inhabitant  (for  the  purpose  of  electing  or 
I  being  elected  Into  any  office  or  place  within 
I  this  state)  in  that  town,  district  and  planta- 
I  tion,  where  he  dwelleth  or  hath  his  home," 
I  is  not  to  be  construed  as  meaning  the  same 
,  thing  as  "legal  settiement"  within  the  In- 
;  tent  of  the  statutes  providing  for  the  sup- 
<  port  of  paupers.  A  person  may  have  his  le- 
!  gal  settlement  in  one  town  and  be  entitied 
:  to  vote  in  another.  The  purpose  of  the 
!  law  is  to  give  the  selectmen  of  the  town  the 
I  means  of  scrutinizing  the  claim  of  a  person 
i  to  a  right  to  vote.  Putnam  v.  Johnson,  10 
Mass.  488,  502. 

Act  March  21,  1821,  declaring  that  any 
person  rei^dent  at  any  town,  who  has  not 
within  one  year  received  support  or  sup- 
plies from  some  town  as  a  pauper,  shall  be 
deemed  to  have  a  settlement  in  the  town 
where  he  then  "dwells  and  has  his  home," 
means  some  permanent  abode  and  residence 
with  intention  to  remain*  or  at  least  without 
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an  Intention  of  removal;  something  more 
than  the  habits  and  life  of  a  wanderer,  who 
has  no  place  where  be  has  a  right  to  con- 
tinue and  call  it  and  claim  it  as  his  rightful 
home.  Inhabitants  of  Turner  v.  Inhabitants 
of  Buckfield,  8  Me.  (3  Oreenl.)  227,  231. 

As  used  In  a  statute  declaring  that  the 
settlement  of  a  pauper  shall  be  the  town  in 
which  he  dwells  and  has  his  home,  the  phrase 
''dwells  and  has  his  home"  means  a  place  of 
fixed  abode,  as  distinguishing  the  pauper  from 
a  tramp.  It  is  not  necessary  that  he  should 
hare  a  dwelling  house  in  the  town,  so  long 
as  he  uniformly  resides  there.  Inhabitants 
of  Parsonsfleld  t.  Perkins,  2  Me.  (2  Greenl.) 
411. 

As  used  In  a  statute  authorizing  probate 
courts  of  the  county  in  which  the  deceased 
dwelt  to  take  Jurisdiction  of  his  estate, 
Mwelt"  meant  the  county  in  which  the  de- 
ceased was  an  inhabitant,  unless  he  was  a 
stranger  and  had  only  a  residence,  and  did 
not  glTe  a  judge  of  a  county  where  a  man 
happens  to  die,  jurisdiction,  though  the  man 
was  on  a  temporary  absence  from  home. 
Harvard  CMlege  v.  Qore,  22  Mass.  (5  Pick.) 
370,  379. 

"Dwells,'*  as  used  in  9  &  10  Vict  c.  95, 
S  128,  giving  the  superior  court  a  concurrent 
jurisdiction  to  the  county  court  where  '*the 
plaintiff  dwells  more  than  20  miles  from  the 
defendant,"  means  the  ordinary  dwelling  of 
the  party,  and  not  a  place  like  a  jail,  where 
a  person  is  temporarily  detained,  and  may 
be  for  a  single  night  or  day  in  custody. 
Dunston  v.  Paterson,  5  J.  Scott  (N.  8.)  267, 
277. 

One  who  resided  at  Inverness,  but  had 
been  in  the  habit  for  some  years  of  coming 
to  London  and  residing  for  some  months  in 
Qolden  Square  for  the  purpose  of  his  busi- 
ness, did  not  "dwdr*  in  Golden  Square  within 
the  meaning  of  9  ft  10  Vict  c.  95,  relating 
to  the  jurisdiction  of  the  county  court  Mac- 
dougall  V.  Paterson*  7  Eng.  Law  &  Bq.  610, 
51& 

Testator  devised  to  his  daughter  two 
houses  and  lots,  "she  permitting  at  the  same 
time  her  mother  to  occupy  and  dwell  in  the 
better  of  them  for  and  during  her  natural 
life."  Held,  that  "to  dwell"  means  to  in- 
habit, to  live  in;  and  there  was  not  a  grant 
of  the  beneficial  interest  in  the  house  to  the 
mother,  so  that  she  might  either  occupy  it  or 
let  it,  receiving  the  rent,  but  that  she  might 
live  In  it  merely.  Gardener  v.  Wagner,  9 
Fed.  CfciB.  1154,  1150. 

AotuAl  preseAoe. 

"Dwell"  means  to  reside,  to  inhabit,  to 
have  a  fixed  place  of  residence;  but  it  is  not 
restricted  in  meaning  to  actual  presence. 
Batontown  v.  Shrewsbury,  6  Atl.  319,  320, 
49  N.  J.  Law  (20  Vroom)  188  (citing  Worces- 
ter, Diet). 


One  who  resides  in  Scotland,  and  carries 
on  business  in  London  by  means  of  an  agent 
does  not  "dwell  or  carry  on  his  business" 
witliin  the  city  of  London  within  the  meaning 
of  10  &  11  Vict  c.  71,  requiring  such  dweller 
to  sue  in  the  city  small  debt  court  for  a 
debt  not  exceeding  £20.     Shells  t.  Bait,  7 

a  B.  110,  iia 

BoardiiiK. 

"Actually  dwells,**  as  used  in  Rev.  St 
f  1500,  subd.  7,  providing  that  whenever  any 
territory  shall  be  organized  into  any  town 
every  person  having  a  legal  settlement  in 
such  territory,  and  who  actually  dwells  or 
has  his  home  therein,  shall  have  thereafter 
a  legal  settlement  in  such  new  town,  should 
be  construed  to  include  one  who  is  boarded 
or  supported  at  a  particular  house.  They 
mean  nothing  more  than  the  place  where  the 
person  actually  remains,  tarries,  abides  for 
some  length  of  time,  continues,  stays,  so- 
journs. The  place  where  he  actually  lodges 
and  takes  his  meals  must  come  within  the 
meaning  of  the  words  "actually  dwells." 
Town  of  Hay  River  v.  Town  of  Sherman,  18 
N.  W.  740,  741,  00  Wis.  64. 

la  ref  ereaoe  to  oorporatioas. 

A  corporation  or  quasi  corporation 
"dwells"  at  the  place  where  its  business  is 
carried  on.  within  9  &  10  Vict  c.  95,  f  128, 
authorizing  a  plaintiff  to  sue  in  the  superior 
court  or  the  county  court  when  he  dwells 
more  than  20  miles  from  the  defendant 
Taylor  v.  Orowland  Gas  ft  Ooke  Ca^  11 
Exch.  L 

DWEIXnrO— DWELUNO  HOU8B. 

See  "Private  Dwelling";  "Inhabited 
Dwelling  House";  "Quasi  Dwelling 
House";  "Separate  Dwelling  House"; 
"Single  Dwelling  House." 

As  building,  see  "Building  (In  Criminal 
Law)." 

''Dwelling  house,"  as  used  in  Rev.  St 
§  2428,  providing  that  whoever  willfully  and 
maliciously  bums  a  dwelling  house,  or  any 
building  adjoining  such  dwelling  house,  shall 
be  punished,  etc.,  refers  to  dwelling  houses 
other  than  those  of  the  accused,  though  no 
other  dwelling  house  is  specifically  mentioned 
in  the  statute.  Hicks  T.  State,  29  South.  631, 
632,  43  Fla.  171. 

Where  the  building  insured  in  a  policy 
is  described  as  a  "dwelling  house,"  it  is 
merely  descriptive  of  the  building,  and  does 
not  include  a  warranty  that  it  is  used  as  such. 
Niagara  Fire  Ins.  Go.  v.  Johnson,  45  Pac.  789, 
791,  4  Kan.  App.  16.  See,  also.  Browning  v. 
Home  Ins.  (>>.,  71  N.  Y.  508,  511»  27  Am.  Rep. 
87. 

Under  2  Rev.  St  p.  667,  §  ^  every  houss 
which  shall  have  been  usually  occupied  by 
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a  person  lodging  therein  at  night  shall  be 
deemed  a  "dwelling  house"  of  any  person 
so  lodging  therein,  so  as  to  render  accused 
setting  fire  to  same  guilty  of  arson  in  the 
first  degree.  Woodford  y.  People,  62  N.  Y. 
117,  20  Am.  Bep.  464. 

The  term  '^dwelling  house,**  in  the  stat- 
ute making  it  an  offense  to  bum  a  dwelling 
house,  cannot  be  construed  to  include  a 
building  which  Is  not  in  fact  a  dwelling 
house.  Oommonwealth  r.  Hayden,  23  N.  E. 
51,  150  Mass.  832. 

Additions 

A  dwelling  house  Is  an  entire  thing;  It 
includes  the  buildings,  and  such  attachments 
as  are  usually  occupied  and  used  for  the 
family  for  the  ordinary  purposes  of  a  house; 
and  an  insurance  policy  on  a  "stone  dwelling 
house^'  covers  a  wooden  kitchen,  one  story 
high,  attached  thereto.  Chase  r.  Hamilton 
Ina.  Co.,  20  N.  Y.  52,  55. 

In  a  contract  to  complete  a  "dwelling 
house"  conveyed,  a  one-story  building  an- 
nexed to  the  house  proper,  designed  for  a 
kitchen,  and  another  erection  attached  to  it, 
designed  for  a  washroom,  is  included.  Hovey 
y.  Luce,  31  Me.  346,  349. 

Apartments  im  teaemeat. 

"Any  and  every  settled  habitation  of  a 
man  and  bis  family  is  his  house  or  his  man- 
sion in  respect  to  its  burglarious  entry," 
and  a  set  of  apartments  in  a  tenement  open- 
ing into  a  common  hall  is  a  "dwelling  house" 
within  the  meaning  of  the  statute  defining 
"burglary."  Mason  v.  People,  26  N.  Y.  200, 
202;  Smith  v.  Birmingham  WateirworkB  Co., 
104  Ala.  315.  10  South.  123,  125. 

The  plaintiff  in  error  was  indicted  and 
convicted  as  an  accessory  before  the  fact 
to  the  crime  of  arson  in  the  first  degree. 
The  fire  was  set  in  a  five-story  tenement 
house,  having  a  common  entrance  upon  the 
street  and  from  a  yard  in  the  rear.  Upon 
the  different  stories  the  a(>artment8  of  the 
tenants*  consisting  of  several  rooms,  opened 
upon  common  halls.  The  plaintiff  in  error 
and  his  wife  rented  and  lived  in  three  rooms 
on  the  second  floor.  One  K.  occupied,  with 
his  wife  and  two  children,  three  rooms  ad- 
Joining  those  of  the  plaintiff  in  error,  but  not 
directly  communicating  with  them.  The  fire 
was  set  in  the  rooms  of  the  plaintiff  in  error, 
and  burned  portions  thereof,  but  not  to  any 
extent  the  rooms  occupied  by  K.  There  was 
no  one  in  the  rooms  of  the  plaintiff  in  er- 
ror when  the  fire  was  set,  but  there  were ' 
in  those  of  K.  Th*e  indictment  charged  the 
principal  with  having  in  the  nighttime  set 
fire  to  and  burned  a  certain  dwelling  house 
of  one  K.  Held,  that  the  indictment  prop- 
erly charged  that  the  fire  was  set  in  the 
dwelling  house  of  K.  Layj  t.  People  (N.  Y.) 
19  Hun,  383,  38& 


Attaebed  IraUdins. 

The  term  "dwelling  house,"  within  the 
meaning  of  Nix.  Dig.  289,  §  84,  prohibiting 
the  pulling  down  or  removal  of  any  dwelling 
house  in  the  construction  of  roads,  was  con- 
strued to  include  all  the  buildings  attached 
to  and  used  in  connection  with  the  house 
in  which  persons  dwelt  or  usually  lived; 
and  therefore  it  was  held  to  embrace  a  bil- 
liard saloon  attached  to  a  hotel  and  always 
used  in  connection  with  and  as  a  part  there- 
of for  business  purposes,  though  it  was  not 
actually  dwelt  in  by  any  person.  Rogers  t« 
Troth,  36  N.  J.  Law  (7  Yroom)  422,  424. 

Bam  or  t^rmnsLry* 

"Dwelling,"  as  used  In  Acts  1882,  No. 
41,  which  provides  that  no  person  shall  give 
away  intoxicating  liquors  except  in  his  "own 
private  dwelling,"  does  not  include  his  bam 
and  granary.  State  r.  Camp,  24  AtL  1114» 
64  Yt  295. 

^'Dwelling  house,**  when  used  in  a  war- 
rant authorizing  an  officer  to  search  for  liq* 
uors  in  a  certain  dwelling  house,  does  not 
include  the  barn.  Jones  r.  Fletcher,  41  Ma 
254,  256. 

Under  a  statute  (Comp.  Laws,  §  5754) 
defining  "burglary"  in  the  same  terms  in 
which  it  was  defined  at  common  law,  it  ii 
held  that  the  term  "dwelling  house"  must 
be  presumed  to  have  been  used  in  the  same 
sense  in  which  It  was  used  in  the  common- 
law  defimition,  and  that  consequently  a  bam 
was  a  "dwelling  house"  within  the  statute, 
the  term  "dwelling  house"  including  all  the 
occupied  buildings  occupied  and  used  by  the 
family  for  domestic  purposes.  Pitcher  t. 
People,  16  Mich.  142,  143. 

Boarding  house. 

"A  man's  'dwelling  house'  is  that  In 
which  he  and  his  family,  if  he  have  any,  eat, 
sleep,  and  make  their  home;  and  it  is  none 
the  less  his  dwelling  house  because  he  may 
not  be  the  owner  of  it,  that  in  it  he  keeps 
rooms  for  lodgers  and  furnishes  meals  to 
others,  and  that  the  license  for  so  doing  is 
in  the  name  of  another."  It  is  so  used  in  a 
statute  making  larceny  from  a  dwelling 
house  criminal.  State  ▼.  Leedy,  8  S.  W.  245, 
246,  95  Mo.  76. 

Within  the  meaning  of  the  statute  pro- 
hibiting the  establishment  of  a  saloon  "with- 
in 200  feet  of  the  nearest  entrance  to  a 
dwelling  house,"  the  fact  that  the  owner  of 
the  house,  in  which  he  dwelt  with  his  family, 
was  In  the  habit  of  letting  rooms  in  such 
house  by  the  week  to  persons  who  might  ap- 
ply for  them,  did  not  make  such  house  a 
boarding  house,  or  deprive  it  of  its  character 
as  a  dwelling  house.  It  was  not  a  place  where 
the  general  public  would  be  invited  to  enter 
and  transact  business,  but  to  every  intent 
It  would  still  be  a  private  houses  and  its 
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occupants  entitled  to  the  privacy  which  sur- 
rounds a  dwelling  house.  In  re  Yeeder,  66 
N.  Y.  Supp.  517,  31  Misc.  Rep.  569. 

The  use  of  a  house  leased  to  be  used 
strictly  as  a  private  dwelling,  and  not  for 
any  public  or  objectlonal  purpose,  1b  violated 
by  its  use  as  a  boarding  house.  Gannett 
y.  Albree.  103  Mass.  372,  374. 

The  change  from  a  dwelling  house  or 
A  private  dwelling  house  to  a  boarding  house 
was  not  a  violation  of  a  policy  of  insurance 
of  a  house  insured  as  a  "dwelling  bouse." 
Rafferty  v.  New  Brunswick  Fire  Ins.  CJo., 
18  N.  J.  Law  (3  Uar.)  480,  482,  88  Am.  Dec 
525. 

The  fact  that  six  or  seven  boarders  live 
In  a  house,  and  a  few  others  take  meals 
there,  does  not  destroy  its  character  as  a 
"dwelling/*  within  the  terms  of  a  contract 
between  a  waterworks  company  and  the 
city  for  domestic  rates  for  water  furnished 
dwellings.  Birmingham  Waterworks  Co.  v. 
Truss,  33  South.  657,  135  Ala.  530. 

Buildings  iA  onrtilase. 

"Dwelling  bouse,"  as  used  m  a  aeUnition 
of  burglary  as  being  a  breaking  and  enter- 
ing of  a  dwelling  house,  etc.,  has  been  the 
subject  of  much  diversity  of  opinion.  Some 
cases  include  all  within  the  curtilage,  and 
tills,  according  to  Blackstone,  appears  to 
have  been  the  common-law  rule,  while  others 
have  been  made  to  turn  upon  the  use.  It  has 
been  said  that  burglary  may  be  committed 
by  breaking  into  a  dairy  or  laundry  standing 
near  enough  the  dwelling  house  to  be  used 
as  appurtenant,  or  into  such  outbuildings 
as  are  necessary  to  it  as  a  dwelling.  State 
V.  Langford,  12  N.  0.  253.  Also  by  breaking 
into  a  smokehouse  opening  into  the  yard 
of  a  dwelling  house,  and  used  for  its  ordinary 
purposes.  And  cases  are  to  be  found  which 
hold  that  if  an  outhouse  be  so  near  the  dwell- 
ing proper  that  it  is  used  with  it  as  appurte- 
nant to  it,  although  not  within  the  same  In- 
closure  even,  yet  burglary  may  be  committed 
in  it  State  v.  Twltty,  2  N.  C.  102.  It  need 
have  no  internal  communication  with  the 
dwelling  proper  to  give  it  this  character.  In 
Rex  V.  Lithgo,  Russ.  &  R.  357,  the  breaking 
was  into  a  warehouse.  There  was  no  in- 
ternal communication  between  it  and  the 
dwelling  of  the  owner;  but  they  were  con- 
tiguous, inclosed  in  the  same  yard,  and  under 
the  same  roof;  and  it  was  held  to  be  burg- 
lary. It  is  diflacult  to  lay  down  any  general 
rule  upon  the  subject,  owing  to  the  nice 
distinctions  to  be  found  in  some  of  the  cases. 
It  seems  to  us,  however,  that  both  the  use 
and  the  situation  should  be  considered.  Can 
the  place  which  has  been  entered,  consider- 
ing both  Its  situation  and  use,  be  fairly  con- 
sidered as  appurtenant  to  and  a  parcel  of 
the  dwolling  house,  or,  as  the  older  writers 
say,  a  parcel  of  the  messuage?    If  so,  then 


burglary  may  be  committed  by  breaking  into 
It  Mitchell  V.  Commonwealth,  11  S.  W.  209. 
210,  88  Ky.  349.  See,  also.  State  v.  McOall* 
4  Ala.  643,  644,  39  Am.  Dec.  314;  Stearns  v. 
Vincent  15  N.  W.  86,  91,  50  Mich.  209,  45  Am. 
Rep.   37;    People   v.   Taylor,    2    Mich.   250, 

;  Pitcher  V.  People,  16  Mich.  142,  146;  State 
V.  Evans,  18  S.  C.  137,  139;  State  v.  Whit 
49  N.  C.  349,  352;  State  v.  Mordecai,  68  N. 
C.  207,  208;  Quinn  v.  People,  71  N.  Y.  5G1, 
568,  27  Am.  Rep.  87;    State  v.  South,  SP  S. 

<  W.  716.  136  Mo.  673;  State  v.  Hecoz,  83  Mo. 

I  531,  535. 

As  used  in  21  &  22  Vict  c.  105,  enacting 

that  every  person  who  shall  sell  or  expose  for 

sale  within  the  limits  of  the  act,  other  than  in 

his  own  dwelling  house,  any  article  in  respect 

to  which  tolls  are  authorized,  shall  forfeit  a 

I  certain  sum,  the  term  ^'dwelling  house"  was 

employed  in  a  popular  sense,  not  including  the 

I  curtilage,  the  intention  being  that  the  estab- 

;  lisbed  traders  of  the  district  who  carried  on 

their  business  In  their  own  dwelling  houses 

or  shops  should  not  be  interfered  with.    Llan- 

daff  &  C.  Dist  Market  Co.  v.  London,  8  G. 

B.  (N.  S.)  515,  524. 

The  term  "dwelling"  was  held  in  a  homi- 
cide case  to  include  a  net  house  near  the 
building  which  defendant  occupied  as  a 
dwelling;  which  net  house  was  used  not  only 
for  preserving  the  nets,  but  in  the  occupation 
of  defendant  as  fisherman,  and  also  as  a  per- 
manent dormitory  for  his  servants,  though 
not  included  with  the  house  by  a  fence.  "It 
was  held  in  People  v.  Taylor,  2  Mich.  250, 
that  a  fence  was  not  necessary  to  include 
buildings  within  the  curiilage,  as  within  a 
space  no  larger  than  that  usually  occupied, 
for  the  purposes  of  the  dwelling  and  cus- 
tomary outbuildings."  Pond  v.  People,  8 
Mich.  150,  181. 

"Dwelling  house,"  as  used  in  a  statute 
punishing  the  burglary  of  a  dwelling  house, 
does  not  include  a  bam,  used  for  storing 
grain,  300  yards  from  the  dwelling  house  and 
in  a  different  Inclosure.  This  building  was 
not  a  dwelling  house  or  any  part  of  one;  it  was 
an  outhouse,  and  not  an  outhouse  belonging 
to  or  used  with  a  dwelling  house;  it  was 
used  for  storing  the  products  of  a  farm,  and 
not  for  any  purpose  connected  with  the  occu- 
pancy or  enjoyment  of  the  dwelling.  Whalen 
V.  Commonwealth  (Ky.)  32  S.  W.  1095,  1096. 

A  house  in  which  no  member  of  the  fam- 
ily slept,  and  used  for  the  sale  of  goods,  is 
not  a  part  of  the  dwelling  house,  though 
within  30  feet  of  it,  and  within  the  same  in- 
closure. Armour  v.  State,  22  Tenn.  (3 
Humph.)  379,  385. 

A  log  cabin  belonging  to  the  owner  of  a 
tobacco  factory,  in  which  the  superintendent 
of  the  factory  usually  slept,  being  a  substan- 
tial and  permanent  one,  is  a  "dwelling  bouse" 
in  which  burglary  may  be  committed.    But  a 
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iimoketiouse  35  steps  from  a  dwelling  house 
Is  not  Included  in  the  term,  the  dwelling 
house  baying  no  indosure  around  it  State  y. 
Jake,  GO  N.  C.  471,  472. 

»  Under  Code,  §  4386,  in  reference  to  bur- 
glary, declaring  that  all  outhouses  contiguous 
or  within  the  curtilage  or  protection  of  the 
mansion  or  "dwelling  house''  shall  be  consid- 
ered as  parts  of  the  same,  the  breaking  and 
entering  a  gearhouse,  separated  from  the 
main  yard  by  a  fence  and  fenced  to  it,  may 
constitute  burglary  if  there  is  a  gate  between 
It  and  the  main  yard  always  left  open  at 
night,  so  as  to  constitute  one  yard  under  the 
protection  of  the  yard  dog.  Bryant  y.  State, 
60  6a.  358,  359. 

Within  the  meaning  of  a  statute  forbid- 
ding the  pulling  dpwn  or  removal  of  any 
dwelling  house  in  laying  out  a  highway,  the 
word  "dwelling"  is  not  as  comprehensive  as 
when  that  term  is  used  in  defining  the  crimes 
of  burglary  or  arson,  where  it  includes  not 
only  the  dwelling,  but  also  outhouses  which 
are  within  the  curtilage,  though  not  under 
the  same  roof.  That  construction  is  imprac- 
ticable in  the  laying  out  of  a  highway.  The 
statute  does  not  prohibit  the  laying  of  high- 
ways through  buildings,  except  of  the  enu- 
merated class.  With  respect  to  any  other 
building,  the  ownership  of  which  is  in  a  pri- 
vate individual,  a  public  road  may  be  laid 
out  so  as  to  compel  its  removal  without  re- 
gard to  the  expense  thereof.  The  term 
"dwelling  house"  in  this  statute  should  be 
restricted  to  its  literal  Import — a  place  of 
habitation.  Pancoast  v.  Troth,  34  N.  J.  Law 
(5  Vroom)  377,  383. 

"Dwelling  house,"  as  used  in  Rev.  Code, 
c.  34,  §  2,  punishing  arson,  means  an  inhabit- 
ed house.  In  deciding  whether  it  was  the 
legislative  Intent  to  include  inhabited  bouses 
only,  or  to  extend  the  term  "dwelling  houses" 
to  all  structures  within  the  curtilage,  it  is 
proper  to  regard  the  penalty  Imposed,  since, 
where  such  penalty  is  very  high,  it  may  be 
reasonably  supposed  that  the  Legislature  In- 
tended to  restrict  the  term  to  inhabited 
houses.    State  v.  Clark.  52  N.  C.  167.  168. 

Cellar. 

"Dwelling  house."  as  used  in  Revision 
1879,  S  1309.  providing  for  the  punishment  of 
any  larceny  committed  in  a  dwelling  house, 
cannot  be  construed  to  include  an  under- 
ground cellar  used  for  storing  ice  and  beer, 
having  no  internal  door  of  communication 
with  the  living  rooms  in  the  upper  stories  of 
the  same  building,  and  not  under  the  control 
and  dominion  of  any  occupant  of  the  build- 
ing. If  one  part  of  a  building  is  used  for 
abode,  it  givee  the  character  of  dwelling 
house  to  every  other  part  to  which  there  la 
an  internal  communication,  even  though  gen- 
erally occupied  by  another  person  for  an  en- 
tirely ditferent  purpose.  State  T.  Clark.  1  B. 
W.  332,  89  Mo.  428. 


Oharaoter  of  bvildiss  »•  affeottns. 

Buildings  12  feet  long  by  8  feet  wide  and 
7  feet  high,  without  windows  or  chinmeys, 
not  lathed  or  plastered,  and  which  had  not 
been  used  as  dwellings  until  occupied  by  a 
man  of  migratory  habits,  without  family, 
will  not  be  held  to  be  "dwellings"  within  the 
meaning  of  Liquor  Tax  Law.  6  28,  providing 
that  there  shall  be  filed  with  the  application 
for  a  liquor  certificate  a  consent  in  writing 
executed  by  the  ovmers  of  at  least  two-thirds 
of  the  buildings  occupied  exclusively  for 
dwellings.  In  re  Lyman,  53  N.  Y.  Supp.  577, 
578,  24  Misc.  Rep.  552. 

A  shanty  put  up  and  occupied  for  the 
sole  purpose  of  preventing  a  condemnation  of 
a  stone  quarry,  and  not  in  good  faith  for  a 
dwelling  house,  wU\  not  entitle  the  owner  to 
the  exemption  of  location  of  quarries  within 
I  200  yards  of  a  dwelling  house,  as  provided  by 
statute.  Morris  v.  Schallsville  Branch  of 
Winchester  &  Red  River  T.  P.  R.  Co.,  67  Ky. 
(4  Bush)  448,  449. 

By  the  term  "dwelling  house"  as  used  in  a 
statute  relating  to  homesteads,  no  particular 
kind  of  a  house  is  intended.  It  may  be  a 
brownstone  front  all  of  which  is  occupied  for 
a  residence,  or  it  may  be  a  building  part  of 
which  is  used  for  a  bank  or  business  pur- 
poses, or  it  may  be  a  tent  of  cloth.  All  that 
the  law  requires  is  that  the  homestead  claim- 
ant and  his  family  should  reside  in  this  hab- 
itation or  dwelling  house,  whatever  be  its 
character,  on  the  premises  claimed  as  a 
homestead.  Corey  v.  Schuster,  62  N.  W.  470, 
44  Neb.  269. 

A  "dwelling  house,**  which  under  the 
statute  is  exempt  when  situated  on  a  city 
lot,  means  the  habitation  or  abode  of  the 
owner  thereof  and  his  family,  and  does  not 
require  that  it  should  be  constructed  in  any 
particular  style  or  built  in  any  prescribed 
manner,  but  it  is  to  be  in  good  faith  and 
truly  the  dwelling  house,  or  residence  or 
abode,  of  the  owner  and  his  family,  in  order 
to  be  exempt  Phelps  y.  Rooney,  9  Wis.  70, 
76  Am.  Dec.  244. 

Oharaoter  of  nse  of  building  mm  affeet*- 
ing. 

A  dwelling  house  'Is  a  building  inhabit- 
ed by  man;  the  abode  or  residence  of  a  fam- 
ily. The  character  of  its  occupation,  and  not 
the  purpose  for  which  it  was  erected,  govmn 
the  question  of  whether  or  not  it  Is  a  dwell- 
ing house";  and  a  building  originally  erected 
as  a  dwelling  house,  but  subsequently  for 
many  years  used  for  other  purposes,  cannot 
be  regarded  as  a  dwelling  house.  New  York 
Fire  Dept  y.  Buhler,  83  How.  Prac.  878,  88S, 
35  N.  Y.  177. 

The  word  "dwelling"  is  not  free  from 
ambiguity.  In  a  certain  sense  any  house  Im 
which  people  dwell  might  be  oonaidered  a 


DWSLLINGK-DWELLINQ  HOUSB    2289     DWELLING— DWELLING  HOUSE 


twelling.    GlOTer  y.  National  Fire  Ins.  Ck>. 
(U.  8.)  85  Fed.  125,  130,  80  O.  0.  A.  85. 

*^weillng/'  aa  used  in  a  deed  providing 
that  the  vendee  ahould  not  erect  on  the  land 
any  bnllding  for  other  oae  or  purpose  than  a 
private  dwelling,  restricti  the  character  of 
buildings  by  eliminating  all  buildings  for 
business  purposes,  such  as  stores,  livery  sta- 
bles, factories,  and  the  like.  Skillman  y. 
Smathehurst,  40  Atl.  855,  85^  57  N.  J.  Eq.  1. 

In  construing  a  prosecution  for  arson  in 
burning  a  bam  on  a  farm  situated  about  80 
yards  from  the  dwelling  house  in  which  the 
owner  with  his  family  lived,  there  being  a 
sleeping  apartment  in  the  loft  of  the  bam  in 
which  a  man  had  slept  for  more  than  a 
month  up  to  the  time  of  the  burning,  and  in 
which  he  was  sleeping  when  he  discovered 
the  bam  on  fire,  the  court  said:  ''Whether  a 
building  was  a  'dwelling  house'  or  not  de- 
pended upon  the  fact  whether  it  was  usually 
occupied  by  persons  lodging  therein  at  night, 
and  not  upon  the  popular  understanding  of 
that  term.  If  a  part  of  it  was  occupied  as  a 
sleeping  room,  it  was  sufficient,  although  oth- 
er parts  might  be  used  for  other  and  entirely 
different  purposes.  It  matters  not  how  rude 
and  devoid  of  comforts  a  dwelling  house 
may  be,  if  it  is  the  usual  sleeping  place  of  a 
human  being,  and  he  is  occupying  it  when  it 
is  feloniously  bumt,  the  statute  makes  it  ar- 
son in  the  first  degree.  The  statute  makes  no 
distinction  between  the  burning  of  a  palace 
and  the  hostler's  room  in  this  respect.  In 
either  case  a  human  life  is  imperiled.''  State 
y.  Jones,  17  S.  W.  366,  368,  106  Mo.  802. 

A  loghouse  without  fire  or  fireplace,  and 
with  its  single  window  boarded  up,  built  for 
the  use  of  wood-choppers  when  working  near 
by,  in  which  several  persons  were  staying 
temporarily,  with  the  consent  of  the  owner, 
sleeping  and  eating  there,  is  a  "dwelling 
house"  within  Rev.  St  1889,  S  2531,  defining 
the  crime  of  burglary.  Being  occupied  as  a 
dwelling  houses  it  must  be  held  to  have  been 
such,  for  the  use  to  which  a  house  is  put 
usually  determines  its  character.  State  y. 
Weber,  56  S.  W.  803,  8W,  156  Mo.  257. 

Whether  a  building  is  or  is  not  a  dwell- 
ing house  depends  upon  the  use  to  which  it 
Is  put  A  bam  may  be  converted  hito  a 
dwelling  house,  or  a  dwelling  house  into  a 
barn,  by  the  change  of  uses.  So  a  county  in- 
irmary  may  be  or  may  not  be  a  dwelling 
house,  depending  in  no  wise  on  the  question 
of  its  ownership,  or  the  purpose  of  its  orig- 
inal constraction,  but  upon  outside  facts  and 
circumstances.  Davis  y.  State,  38  Ohio  St 
106,506. 

Oeastraeliem  of  building  as  afleotiiis. 

In  Rev.  St  1889,  S  3525,  providing  that 
BO  building  shall  be  deemed  a  dwelling  house 
Within  the  provisions  of  the  statute  relating 


to  burglary  unless  the  same  be  Joined  to»  im- 
mediately connected  with,  and  is  a  part  of 
the  dwelling  house,  the  phrase  *'part  of  a 
dwelling  house"  means  a  part  of  the  building 
which  constituted  a  dwelling  house.  Where  a 
room  was  separated  from  another  by  about 
four  feet,  both  being  inclosed  under  the  same 
roof,  and  connected  by  porches  on  each  side 
extending  from  the  door  of  one  to  the  door 
of  the  other,  in  one  of  which  rooms  a  person 
lived,  and  the  other  being  used  for  storing 
and  keeping  things  not  in  immediate  use,  the 
latter  room  is  a  part  of  the  dwelling  house, 
though  there  was  no  internal  communication 
between  this  room  and  the  other.  State  v. 
Hutchinson,  20  S.  W.  84,  111  Mo.  257. 

Oonrthoiue  and  JaiL 

The  term  "dwelling  house,**  within  the 
definition  of  arson  as  the  "burning  of  a 
dwelling  house,"  includes  a  courthouse  and 
jail,  when  the  Jailer  lives  with  his  family  in 
a  part  of  the  building.  The  court  will  not 
inquire  into  the  tenure  of  interest  which 
such  person  has  when  the  house  burned.  It 
is  enough  that  it  was  his  actual  dwelling  at 
the  time.  People  y.  Van  Blarcum  (N.  Y.)  2 
Johns.  105. 

Rev.  St  pp.  657,  666,  667,  declaring  the 
willful  burning  of  an  inhabited  dwelling 
house  a  crime,  etc.,  includes  a  gaol  or  prison. 
The  words  "inhabited  dwelling  house"  in- 
clude such  a  building,  though  setting  fire  to 
it  by  a  prisoner  therein  in  oider  to  efi!ect  his 
escape  would  not  constitute  arson.  People  v. 
Gotteral  (N.  Y.)  18  Johns.  115,  120. 

Under  Rev.  St  1889,  S  3511,  providing  that 
the  burning  of  any  dwelling  in  which  there 
shall  be  at  the  time  some  human  being,  is  ar- 
son in  the  first  degree,  and  section  3512,  pro- 
viding that  every  house,  prison.  Jail,  etc., 
shall  be  deemed  a  dwelling  house,  an  indict- 
ment for  arson  in  the  first  degree,  charging 
defendant  with  burning  a  Jail,  which  fails  to 
allege  that  it  is  a  dwelling  house,  is  fatally 
defective.  State  y.  Whltmore^  147  Mo.  78,  81, 
47  8.  W.  1068. 

Onrtllage  ov  surroundiiig  land  includ- 
ed. 

As  used  in  Rev.  St  1840,  c.  81,  S  5, 
providing  that  no  "dwelling  house"  shall  be 
taken  in  locating  a  railroad  without  the  con- 
sent of  the  owner  of  the  house,  the  term 
does  not  include  the  garden,  orchard,  br  curti- 
lage. Wells  y.  Somerset  &  K.  R^  Co.,  47  Me. 
845,  347. 

As  used  in  Act  1849,  which  forbade  a 
railroad  company  to  pass  through  any  dwell- 
ing house,  in  the  occupancy  of  the  owner  or 
owners  thereof  without  his  or  her  consent, 
the  "dwelling  house"  embraces  as  much  of 
the  curtilage  as  is  necessary  for  a  reasonable 
and  proper  enjoyment  of  the  house  as  a  resi- 
dence^  in  view  of  its  tocation  and  surround* 
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lugs.    Damon  y.  Baltimore  &  P.  B.  Co^  13 
Atl.  217.  221i  119  Pa.  287. 

A  devise  of  a  dwelling  house  with  all 
the  appurtenances  and  priyileges  thereunto 
belonging,  designated  as  premises  which  the 
testator  had  improved  as  a  boarding  house, 
was  construed  to  pass  not  only  house,  with 
stable,  yards,  gardens,  etc.,  but  also  18  acres 
of  land  adjoining  the  house.  Jackson  y. 
White  (N.  Y.)  8  Johns.  59,  63. 

In  a  statute  prohibiting  a  railroad  com- 
pany from  passing  through  any  "dwelling 
house  in  the  occupancy  of  the  owner  there- 
of without  his  consent,"  the  term  "dwelling 
house"  necessarily  includes  some  curtilage 
connected  therewith.  The  exact  extent  of 
that  curtilage  cannot  be  defined  by  an  arbi- 
trary rule  as  to  distance.  As  each  case 
arises,  the  right  of  the  owner  and  occupier  of 
the  dwelling  house  against  hostile  location  of 
a  railroad  must  be  determined  by  a  consid- 
eration of  what  is  necessary  for  a  reasonable 
and  proper  enjoyment  of  the  house  as  a  resi- 
dence, in  view  of  its  location  and  surround- 
ings. Within  this  rule  it  is  held  that  the  tak- 
ing by  the  railroad  company  of  a  rear  corner 
of  a  lot,  150  feet  from  the  nearest  point  to  the 
dwelling  house  is  not  prohibited.  Appeal  of 
Swift,  2  Atl.  539,  541,  111  Pa.  516. 

A  grant  of  a  "dwelling  house"  will  con- 
vey the  buildings  belonging  to  it.  Its  garden, 
orchard,  and  the  land  on  which  it  is  built, 
within  reasonable  limitations.  Marston  y. 
Stickney.  58  N.  H.  609,  610. 

In  an  information  for  forcible  detainer, 
charging  that  defendant  forcibly  kept  the 
owner  out  of  a  dwelling  house,  the  words, 
"dwelling  house"  embraced  the  land  on 
which  it  stood,  and  the  charge  of  its  forcible 
detention  was  equivalent  to  a  charge  of  the 
forcible  detention  of  the  land  on  which  it 
was'  standing.  Elndsley  Y.  State,  76  Ind.  467, 
469. 

Under  a  statute  providing  that,  on  the 
destruction  of  a  building  so  as  to  be  unfit  for 
occupancy,  the  lessee  shall  not  be  liable  to 
pay  rent  thereafter  unless  otherwise  express- 
ly provided,  the  territory  that  will  be  includ- 
ed under  the  designation  "building-'  or 
"dwelling  house"  in  a  lease  of  the  same, 
without  any  qualifying  word  to  restrict  its 
meaning,  would  pass  no  more  land  than  is 
necessary  for  its  complete  enjoyment;  and 
where  a  dwelling  house  was  leased,  which 
was  in  the  center  of  an  11-acre  lot,  and  the 
building  was  destroyed  by  fire,  the  fact  that 
certain  outbuildings  were  still  uninjured 
would  not  prevent  the  tenant  from  claiming 
the  benefits  of  the  statute.  Avery  y.  House 
(Ohio)  1  O.  O.  D-  468. 

Different   vie   of   part   of   bvildlng   as 
affecting. 

Where  the  owner  of  a  dwelling  house 
ased  one  room  of  his  house  as  a  shoe  shop. 


and  this  room  was  connected  with  the  rest 
of  the  house,  it  was  properly  held  to  be  a 
part  of  the  dwelling  house.  People  y.  Du- 
pree,  56  N.  W.  1046,  1047,  98  Mich.  26. 

As  used  in  a  fire  insurance  policy  de- 
scribing the  place  insured  as  the  "frame 
dwelling  house,"  a  certain  number  on  a  street 
means  a  building  in  use  as  a  dwelling  house, 
and  not  used  for  any  purpose  incompatible 
therewith.  The  use  of  part  of  the  building  as 
a  grocery  store  is  an  inconsistent  and  in- 
compatible use  with  that  of  dwelling.  Dough- 
erty V.  Greenwich  Ins.  Co.,  42  Atl.  485,  486^ 
G4  N.  J.  Law,  716. 

A  lot  of  land  was  conveyed  subject  to  a 
restriction  that  no  building  should  be  erected 
thereon  excepting  a  dwelling  house.  It  was 
held  a  violation  of  the  restriction  for  the 
grantee  to  build  a  dwelling  house  on  the  lot 
and  use  the  lower  story  as  a  grocery.  Dorr 
V.  Harrahan,  101  Mass.  531,  634,  8  Am. 
Bep.  398. 

The  term  "dwelling  house,"  as  employed 
in  the  act  defining  arson  in  the  first  degree, 
is  one  which  is  wholly  or  is  in  part  usually 
occupied  by  persons  lodging  therein  at  night, 
although  other  parts  or  the  greater  part  may 
be  occupied  for  an  entirely  different  purpose. 
People  Y.  Orcott  (N.  Y.)  I  Parker,  Or.  B.  252, 
255. 

A  building  the  front  room  of  which  on 
the  first  fioor  was  occupied  as  a  store,  the 
back  room  as  a  dining  room,  and  the  upper 
rooms  as  sleeping  apartments  for  the  owner, 
is  a  "dwelling  house,"  so  as  to  render  the 
riotous  destruction  of  the  front  door  and  win- 
dow of  the  storeroom  within  a  statute  pun- 
ishing the  pulling  down  or  destruction  of  a 
dwelling  house.  Samanni  y«  Ck)mmonwealtli 
(Va.)  16  Grat  543,  545. 

Breaking  and  entering  into  a  store  on 
the  ground  floor  of  a  dwelling  house,  both 
store  and  dwelling  being  occupied  by  the 
owner  thereof,  was  a  breaking  into  a  "dwell- 
ing house"  occupied  and  used  by  a  family  for 
domestic  purposes.  People  Y.  Grifiln,  77 
Mich.  585,  586,  43  N.  W.  1061. 

Where  the  lower  story  of  a  building  was 
occupied  for  a  store,  and  the  upper  story  for 
a  dwelling,  and  the  back  door  was  common  to 
the  store  and  the  dwelling,  the  store  was  not 
a  part  of  the  "dwelling,"  so  as  to  render  an 
officer  breaking  open  the  door  into  the  store 
under  an  execution  guilty  of- 'a  trespass. 
Stearns  v.  Vincent  15  N.  W.  86,  91,  50  Mich. 
209,  45  Am.  Rep.  37. 

The  term  "dwelling  house,**  as  used  In 
the  law  of  burglary,  may  be  applied  to  a 
building  occupied  by  one  in  charge  of  a  plan- 
tation, who  ordinarily  sleeps  in  one  room  of 
it,  although  another  room  may  be  occasional- 
ly occupied  as  an  office  or  bedroom  by  an- 
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other,  who,  while  there,  Is  the  master  of  the 
plantation.    Aahton  v.  State,  68  Ga.  25,  26. 

Where  by  contract  with  a  city  a  water 
company  agrees  to  furnish  water  at  a  fixed 
yearly  rate  to  dwellings,  a  building,  the  first 
floor  of  which  Is  used  as  a  store,  the  second 
as  offices,  and  the  third  as  sleeping  apart- 
ments for  single  men,  Is  a  ^'dwelling,"  within 
the  meaning  of  the  contract,  to  the  extent  of 
the  rooms  occupied  as  sleeping  apartments.  | 
Smith  V.  Birmingham  Waterworks  Ck>.,  16 
South.  128,  125,  104  Ala.  815. 

The  term  "dwelling  house,"  as  used  In  a 
statute  exempting  homesteads,  does  not  con- 
template any  particular  kind  of  a  house. 
This  requirement  of  the  law  Is  satisfied  If 


the  homestead  claimant  and  his  family  reside  j 
In  a  habitation,  whatever  may  be  Its  char- 1 
acter,  on  the  premises  claimed  as  the  home- 
stead.   Thus  where  the  building  was  a  two-  ] 
story  frame  building,  and  the  debtor  used  | 
the  first  floor  for  mercantile  purposes,  and 
leslded  with  his  family  on  the  second  floor,  | 
such  building  constituted  a  dwelling  house. 
Corey  v.  Schuster,  62  N.  W.  470,  44  Neb.  269.  j 

As  domioile  or  reaidenoe. 

A  "dwelling  house"  means  a  place  of 
abode;  a  habitation;  a  house  occupied  or 
intended  to  be  occupied  as  a  residence.  Agri- 
cultural Inr..  Co.  V.  Hamilton,  33  Atl.  429, 
430,  82  Md.  88,  30  L  B.  A.  633,  51  Am.  St 
Rep.  457. 

In  Comp.  Laws,  S  489S,  providing  that 
the  service  of  summons  may  be  made  at 
the  dwelling  house  of  defendant  In  the  pres- 
ence of  one  or  more  members  of  his  family, 
the  "dwellli.g  house'*  as  contemplated  Is  one 
In  which  a  person  has  his  legal  residence  or 
domicile,  and  one  in  which  he  permanently 
resides.  Masslllon  Engine  &  Thresher  Co. 
v  Hubbard,  77  N.  W.  588,  11  S.  D.  325, 
(citing  Ames  ▼.  Winsor,  36  Mass.  [19  Pick.] 
247;  Opinion  of  Jud&es,  46  Mass.  [5  Mete.] 
587). 

"Dwelling  house,"  as  used  In  Prac.  Act, 
(  49,  providing  that  the  service  of  summons 
shall  be  made  upon  the  defendant  In  person, 
or  by  leaving  It  at  his  dwelling  house  or  usual 
place  of  abode,  does  not  mean  residence, 
but  Is  a  much  more  restricted  term,  meaning 
the  place  where  defendant  Is  actually  living  , 
at  the  time  when  the  service  is  made.  My- 
gatt  V.  Coe,  44  Atl.  198,  199,  63  N.  J.  Law, 
510;  Hervey  v.  Hervey,  38  Atl.  767,  773, 
66  N.  J.  Bq.  166;  Stout  v.  Leonard,  37  N.  J. 
Law  (8  Vroom)  492,  495. 

Where  there  was  a  house  or  building  on  { 
property  claimed  as  a  homestead,  and  the 
claimant  resided  In  it,  the  building  should  | 
be  dignified  with  the  name  of  a  "dwelling."  I 
LoEO  V.  Sutherland,  88  Mich.  168,  170.  | 

The  term  "dwelling  house."  as  used  in  | 
an  Indictment  for  burglary,  means  that  the  | 
8WM.&P.— 19 


building  broken  and  entered  Into  was  a 
place  of  residence,  occupied  as  such  at  the 
time  of  the  breaking  and  entering.  Bell  v. 
SUte,  20  Wis.  599,  601. 

Where  a  petitioner  asks  for  a  cartway 
leading  "from  his  dwelling  house  and  lands, 
and  through  the  lands  of  L,  Into  the  public 
highway,"  by  the  words  "dwelling"  and 
"lands"  Is  fairly  meant  the  home  of  the 
petitioner;  the  place  where  he  lives;  where 
he  settled;  and  is  a  sufficient  compliance 
with  Code,  S  2056,  providing  that  any  per- 
son "settled  upon"  any  land  to  which  there 
Is  leading  no  public  road  may  petition  for  a 
private  way.  Warllck  v.  Lowman,  9  S.  E. 
458,  459.  108  N.  C.  122. 

The  term  "dwelling  house,"  wlthtn  the 
meaning  of  a  search  warrant,  authorizing  the 
search  of  the  house  of  a  certain  person, 
means  the  house  In  which  he  dwells.  "He 
may  own  a  dozen  houses  and  live  In  a  hired 
one  himself.  A  warrant  to  search  the  'dwell- 
ing house'  of  such  a  person  would  confer  an 
authority  to  search  the  house  In  which  he 
dwells,  but  not  the  houses  which  he  owned 
and  rented  to  other  persons."  Humes  v. 
Taber,  1  R,  I.  464.  471. 

Hotel. 

**Dwelllng  bouse,"  as  used  In  Cr.  Code, 
S  3786,  defining  burglary  as  the  breaking 
and  entering  a  dwelling  house,  does  not 
necessarily  Include  an  hotel,  for  an  hotel 
may  or  may  not  be  a  dwelling  house,  accord- 
ing to  the  facts  as  to  Its  occupancy  and  habi- 
tation. Thomas  y.  State,  12  South.  409,  410, 
97  Ala.  3. 

The  term  "dwelling  house,"  as  used  In 
a  statute  limiting  the  height  of  dwelling 
houses  in  the  city,  should  receive  Its  ordinary 
and  popular  Import,  and  does  not  Include 
hotels.  People  y.  D'Oench,  18  N,  B.  862, 
111  N.  Y.  359. 

The  term  "dwelling  house,"  In  a  fire 
policy  on  a  dwelling  house,  does  not  correct- 
ly describe  a  house  which  has  been  used 
for  years  as  a  hotel  and  purchased  by  Insured 
as  such,  though  It  Is  only  occupied  by  a 
care-taker  till  insured  Is  able  to  sell  It,  and 
therefore  a  recovery  cannot  be  had  on  the 
policy.  Thomas  v.  Commercial  Union  Assur. 
Co.,  87  N.  B.  672,  673,  162  Mass.  29,  44  Am. 
St  Rep.  323. 

House  distlnsiiished. 

"Dwelling  house"  li  not  synonymous 
with  "house."  The  former  Is  used  in  a 
broader  and  more  comprehensive  sense  than 
the  latter.  State  y.  Garlty,  46  N.  H.  61, 
62.. 

As  used  In  a  statute  taking  the  benefit 
of  clergy  away  from  persons  convicted  of 
burning  a  dwelling  house  or  bam  having 
corn  or  grain  in  it^  "dwelling  bouse"  should 
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DOC  iM  Ofmstroed  m  sjhoiitidoiis  wtth 
''hotue^"  and  hence,  where  the  indfctment 
charges  the  traming  of  a  house,  the  benefit 
of  dergj  wiH  be  allowed.  The  appropriate 
meaning  of  '^onse'*  may  be  the  abode  of 
man,  but  Its  more  general  sense,  as  a  ooTer- 
ing  or  place  of  shelter,  Is  too  common  to  be 
altogether  disregarded.  State  T.  Satcliffe  (S. 
C.)  4  Strob.  872,  403. 

MUUioiisa. 

A  miUbonse  la  which  no  one  sleeps,  at 
A  distance  of  75  yards  from  its  owner's  dwell- 
ing house,  but  separated  by  a  public  highway 
therefrom,  and  not  proved  to  be  appurtenant. 
Is  not  a  parcel  of  the  dwdling  house  so  as 
to  be  the  subject  of  burglary  at  oonmion 
law.  State  v.  Sampson,  12  S.  C  587,  568, 
32  Am.  Rep.  513. 

Owmerskip  m»  aff  e«tiaic> 

A  "dwelling  house,"  wltiiin  Rer.  St 
1889,  S  3521,  defining  burglary,  includes  any 
house  inhabited  by  man,  and  is  the  dwelling 
of  one  who  resides  there,  although  it  is 
owned  by  another.  State  t.  Weber,  56  S. 
W.  898,  894.  156  Mo.  257. 


An  open  piazza  in  front  of  a  dwelling 
house  and  attached  to  it  is  not  a  house, 
nor  can  it  be  a  dwelling  house.  It  may 
Le  attached  to  the  house,  and  may  in  some 
sense  be  a  part  of  the  house,  but  it  is  not 
of  itsdf  the  house.  To  be  in  such  a  piazza 
Is  not  to  be  in  the  house,  and  the  piazza 
is  not  within  the  spirit  of  the  law  which 
attaches  a  sanctity  to  the  house,  and  adds  to 
the  punishment  of  larceny  therefrom  on  ac- 
count of  that  sanctity.  Henry  t.  State,  89 
Ala.  679,  680. 

SehoolliMucb 

A  "dwelling  house,**  witiUn  the  meaning 
of  a  statute  making  the  burning  of  such  a 
house  a  crime,  should  be  construed  to  in- 
clude a  schoolhouse,  which  is  the  dwelling 
of  the  sdiool  for  the  purposes  of  education. 
State  T.  O'Brien  (Oonn.)  2  Root,  516. 

Bimtflm  room. 

A  furnished  room  occupied  by  a  single 
man  as  a  lodging  room  in  the  basement  of  a 
building,  the  upper  part  of  which  Is  occupied 
by  him  and  others  as  offices,  is  a  "dwelling 
house"  within  a  statute  punishing  everf  per- 
son who  shall  steal  in  the  daytime  from  any 
dwelling  house.  People  t.  Horrigan,  36  N. 
W.  236,  68  Mich.  491. 

A  room  within  a  house  may  be  a  dwell- 
ing house,  or  it  may  not  A  room  occupied 
by  a  lodger,  the  key  to  the  outer  door  of 
which  room  is  kept  by  the  landlord,  is  not  a 
dwelling  house.  Monks  t»  Dykea»  4  Meea.  & 
W*66a^  66& 


"I>welling  bouse^"  as  used  la  an  Infor- 
mation idiarging  one  with  the  crime  9l  burg- 
lazy  la  enterinff  the  dwelling  house  of  a 
certain  person,  should  be  construed  to  in- 
clude a  room  la  a  hotel  for  which  a  person, 
who  had  no  other  place  of  abode^  paid  rent 
by  the  week,  and  in  which  he  kept  his  per- 
sonal effects.  State  y.  Johnson,  80  Pae.  672, 
673.  4  Wash.  603. 

A  room  or  an  apartment  la  a  publle  Inn, 
when  it  is  either  hired  or  occupied,  becomes 
the  "dwelling"  <^  the  person  hiring,  under 
Pen.  Code,  S  4628^  relating  to  burglary; 
and  the  fact  that  the  room  was  occupied  by 
another,  as  well  as  the  poson  hiring  it 
does  not  in  legal  contemplation  make  it  any 
less  the  dwelling  of  the  prosecutor.  Jones 
y.  States  75  Oa.  825^  827. 

An  indictment  for  breaking  and  entering 
a  sample  room  in  a  "hotel"  does  not  indicate 
that  the  place  broken  was  a  dwelling  house, 
within  Cr.  Code,  S  3786,  defining  burglary  as 
the  *^reaking  and  entering  of  a  dwelling 
house."  A  hotel  may  or  may  not  be  a 
dwelling  house,  according  to  the  facta  as  to 
its  occupancy  and  habitation.  So  each  sepa- 
rate room  in  a  hotel  may  be  a  "dwelling 
house"  within  the  proyisions  of  the  statute, 
according  to  such  facts,  though  ordinarily 
a  bouse  is  an  entirety,  each  room  being  m&e- 
ly  a  constituent  part  of  it;  but  it  cannot  be 
said,  as  a  matter  of  law,  that  eyery  hotel 
is  a  dwelling  house,  or  that  any  particular 
room  in  a  hotel  is  a  dwelling  house,  where 
the  ayerment  is  a  mere  general  description 
of,  or,  rather,  reference  to^  the  property  as 
"a  certain  hotel"  Thomas  y.  State,  12  South. 
400,  410,  07  Ala.  S. 

Stealing  In  a  bedroom  oyer  a  stable  in 
a  yard,  not  under  the  same  roof  nor  haying 
any  ^rect  communication  with  the  house  in 
which  the  prosecutor  resides,  cannot  prop- 
erly be  charged  as  a  stealing  in  his  "dwell- 
ing house.'*  Rex  y.  Turner,  6  Oar.  ft  P. 
407. 

The  term  "dwelling  house,"  within  the 
meaning  of  the  statute  in  reference  to  burg- 
lary, includes  a  room  in  which  a  person 
sleeps  and  Uyes,  though  it  is  la  a  building 
in  which  other  rooms  are  deyoted  to  business 
purposes.    State  y.  Smith,  14  Mo.  App.  585. 

8Up*s  oablB. 

The  cabin  of  a  ship  Is  not  a  *liouRr 
within  the  meaning  of  the  statute  relatiye 
to  burglary.    Rex  y.  Humphrey  (Oonn.)  1 
Root  63. 


Stove  oip  scoveBS 

A  clause  in  a  fire  policy  permitting  the 
use  of  kerosene  oil  in  dwellings  cannot  be 
construed  to  authorize  the  use  of  such  oil 
in  stores.    Oerf  y.  Home  Ina»  OObf  44  Oat  8i^( 
j  322;  1ft  Am.  Rep.  165w 
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The  term  "dwelling  bouse,'*  In  a  deflnl- 
□on  of  burglary  as  being  '*the  breaking  and 
entering  of  a  dwelling  bouse,"  etc,  applies 
to  a  part  of  a  storebonse,  communicating 
witb  the  part  used  as  a  store,  which  la 
haMtually  slept  in  by  the  owner  or  one  of 
bis  family  for  the  purpose  of  protecting  the 
premises;  but  where  the  person  slewing 
there  is  a  mere  watchman  hired  to  protect 
the  premises  the  store  is  not  a  dwelling 
house.    State  t.  Potts,  75  N.  0.  129,  180. 

The  term  "dwelling  house,"  within  the 
meaning  of  a  statute  making  the  burning 
of  a  dwelling  house  criminal,  does  not  In- 
clude a  small  one-room  structure  which  has 
not  been  occupied  as  a  dwelling  for  8  or 
10  years,  and  which  is  unfit  for  habitation, 
and  has  for  many  years  been  used  only  for 
the  storage  of  cotton.  Henderson  t.  State, 
16  South.  031,  105  Ala.  82. 

Where  a  derk  had  for  four  years  occu- 
pied a  counting  room  as  his  regular  sleeping 
apartment,  such  fact  constituted  the  counting 
room  a  "dwelling  house"  within  a  statute 
punishing  burglary  in  a  dwelling  house. 
State  T.  Outiaw,  72  N.  a  608,  602. 

▲  ''dwelling  house"  is  one  designed  to 
be  occupied  as  a  place  of  abode  by  night 
as  well  as  by  day,  and  which  is  constructed 
with  a  q^ecial  reference  to  that  object,  and, 
as  long  as  it  is  capable  of  being  so  used  in 
whole  or  in  part,  it  retains  its  character  as 
such.  A  building  erected  for  a  store  or 
warehouse  does  not  become  a  dwelling  house 
because  a  place  is  fitted  up  in  it  for  persons 
to  sleep  at  night  Neither  does  a  dwelling 
house  cease  to  be  such  though  a  part  of  it 
has  been  conrerted  into  a  store.  Fire  Dept 
of  New  York  Cllty  t.  Buhler  (N.  T.)  1  Daly, 
801,  804. 

"Dwrillng  house,"  as  used  in  statute 
exempting  from  forced  sale  one-quarter  of  an 
acre  of  land  in  a  Tillage  or  city,  and  the 
dwelling  house  thereon  owned  and  occupied 
by  the  debtor  as  a  homestead,  cannot  be  con- 
strued to  include  a  business  block  used  as 
a  dwelling.  The  question  whether  it  is  a 
dwelling  house  or  not  is  not  determined  by 
occupation,  but  by  the  character  and  con- 
struction of  the  building.  "Dwelling  house" 
should  be  construed  in  its  common  and  ordi- 
nary sense,  and  to  distinguish  such  buildin 
from  other  buildings  It  need  not  be  excln- 
siyely  used  for  the  purpose  of  a  dwelling, 
but  in  some  reasonable  sense  should  be  sus- 
ceptible of  being  a  dwelling  house.  A  build- 
ing may  be  constructed  for  a  store  and  dwell- 
ing house,  but  its  construction  should  in  some 
limit  and  to  some  extent  manifest  its  chai^ 
acter  of  dwelling  house,  so  as  to  giye  some  ap- 
pearance of  good  faith  in  calling  or  claiming 
It  as  such.  In  re  Lammer  (U.  S.)  14  Fed. 
Oas.  1048»  1049. 

The  term  '^dwelling  house,"  as  used  in 
Wisconsia  homestead  statate^  doe*  aoC  In- 


clude a  store  or  saloon  which  was  not  orig- 
inally Intended  for  a  dwelling  house,  and 
which  was  in  no  wise  adapted  for  such  pur- 
pose, although  the  owner,  previous  to  the 
filing  of  bis  homestead  petition,  bad  moved 
into  such  store  and  claimed  to  occupy  it 
as  his  dwelling.  In  re  Lammer  (XJ.  S.)  14 
Fed.  Gas.  1048,  1040. 

In  an  indictment  alleging  the  unlawful 
burning  of  a  house  used  as  a  dwelling  bouse, 
the  term  "dwelling  house"  should  be  con- 
strued to  Include  a  building  erected  for  a 
storehouse,  near  a  mine,  which  was  used  by 
the  owner  of  the  mine^  when  working  it,  as 
a  dwelling  bouse,  there  being  a  bedstead  and 
cord  in  the  bouse  when  burned.  McLane  t. 
State,  4  Oa.  335,  339. 

The  term  "dwelling  house,"  as  under- 
stood in  reference  to  burglary,  has  a  tech- 
nical meaning,  not  that  meaning  which  is 
annexed  to  it  in  common  acceptation.  All 
outhouses  standing  in  the  same  yard  with 
the  dwelling  house,  and  used  by  the  ownw 
of  the  dwelling  house  as  appurtenant  thereto, 
whether  the  yard  be  open  or  inclosed,  are, 
in  the  eye  of  the  law,  parte  of  the  "dwelling 
house,"  and  wUl  satisfy  that  word  used  in 
an  indictment  of  burglary.  So  if  a  store 
stand  out  of  the  yard  and  curtilage,  and  be 
separated  therefrom,  but  the  owner  or  his 
servante  sometimes  sleep  therein,  it  is  in  law 
a  dwelling  house.  Stete  t.  Wilson,  2  N.  a 
242. 

The  term  "dwelling  house,"  in  the  law  of 
burglary,  does  not  ordinarily  include  a  store- 
house, but  It  may  be  made  to  assume  the 
character  of  a  dwelling  bouse  by  being  used 
habitually  and  usually  by  the  owner,  or  his 
clerk  or  servant  as  a  place  of  sleeping,  but 
not  by  being  used  occasionally  only  for  such 
a  purpose.  In  the  latter  case  it  is  not  and 
cannot  properly  be  called  a  "dwelling  house,'* 
the  place  of  man's  repose,  which  it  is  neces- 
sary for  the  law  to  protect  from  nocturnal 
Invasion  by  announcing  the  penalty  of  death 
against  the  invader.  Thus  we  find  it  steted 
In  1  Hale,  P.  0.  557,  558,  that  if  a  man  hire 
a  shop,  in  which  he  or  his  servant  usually  or 
often  lodge,  burglary  may  be  committed 
therein;  "but"  aays  Mr.  Bast  In  his  Pleas 
of  the  Grown,  yoL  2,  p.  497,  "generally 
speaking.  It  seems  that  a  mere  casual  use 
of  a  tenement  as  a  lodging,  or  only  upon  some 
particular  occasions,  will  not  constitute  It 
a  dwelling  house  for  this  purpose."  In 
Brown's  Case  all  the  judges  agreed  that 
the  fact  of  a  servant  having  slept  in  a 
bam  the  night  on  which  it  was  broken  open 
and  for  several  nlgbte  before,  being  put 
there  for  the  purpose  of  watching  against 
tbieyes,  made  no  sort  of  a  difference  in  the 
question  whether  burglary  or  not  So  It 
was  said  in  Smith's  Case  that  a  porter  lying 
in  a  warehouse  to  watch  goods,  which  was 
only  for  a  particular  purpose^  does  not  make 
it  a  dwelling  housa»    But  If  all  commnnlca- 
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tion  with  the  dwelling  bouse  of  which  it  1b 
a  part  be  not  excluded,  it  may  still  be  a 
part  of  the  house  in  which  burglary  may  be 
committed.  State  t.  Jenkins,  60  N.  a  430, 
432. 

It  is  not  necessary,  in  order  to  render  a 
storehouse  in  which  the  employes  of  the  own- 
er habitually  slept  a  dwelling  house,  under 
an  indictment  for  entering  a  dwelling  houses 
that  the  employes  board,  in  the  sense  of  tak- 
ing meals  with  the  employer,  in  his  house 
or  elsewhere.  It  is  not  essential  that  a 
man's  clerk  shall  eat  at  his  table  or  in  his 
house  in  order  to  establish  the  relation  of 
employer  and  clerk.  He  may  feed  them  at 
his  own  house,  at  a  hotel,  at  a  restaurant, 
or  in  the  storehouse,  or  they  may  board  them- 
selves wherever  it  suits  their  convenience. 
State  T.  Pressley,  90  N.  a  730,  732. 

Temporary  absence  as  aff  eottns* 

Within  the  meaning  of  Gr.  Code,  f  86, 
defining  the  crime  of  "burglar^"  to  be  the 
breaking  and  entering  a  dwelling  house,  etc, 
"dwelling  house"  should  be  construed  to  in- 
clude a  house  in  which  the  owner  resided,  al- 
though she  was  absent  at  the  time,  where 
the  beds,  carpets,  and  curtains  had  been  left 
in  their  places,  while  some  of  the  household 
effects  were  packed  in  boxes,  and  the  more 
valuable  articles  removed.  Schwabacher  t. 
People,  46  N.  E.  809,  811,  165  U\,  61& 

•To  constitute  a  building  a  'dwelling 
house,'  it  must  be  a  habitation  for  man,  and 
usually  occupied  by  some  person  lodging  in 
it  at  night,  though  such  occupant  may  for  a 
time  be  absent,  leaving  the  furniture  there- 
in, with  an  Intention  of  returning."  State 
V.  Warren,  83  Me.  30,  31. 

A  "dwelling  house"  is  a  house  ordinarily 
used  as  a  residence,  and  it  does  not  lose  its 
character  as  a  dwelling  house  if  the  owner 
leaves  it  temporarily  with  ^intention  to  return. 
In  this  country  it  has  been  held  that  if  a 
person  have  a  residence  in  the  city  and  one 
in  the  country,  residing  with  his  family  dur- 
ing the  summer  in  one  and  during  the  win- 
ter in  the  other,  both  are  to  be  regarded  as 
dwelling  houses,  so  that  a  breaking  of  either 
one  is  burglary.  State  y.  Meerchouse,  84 
Mo.  344,  346,  86  Am.  Dec.  109. 

Where  a  husband  had  left  the  house 
which  had  been  his  dwelling,  with  no  inten- 
tion of  returning  to  it,  but  did  not  remove 
bis  effects  therefrom,  and  his  wife  spent  her 
days  in  the  house  and  her  nights  elsewhere, 
it  was  his  "dwelling.'*  Bragg  t*  State,  69 
Ala.  204. 

trnfinislied  bull  ding, 

"Dwelling  house,"  as  used  in  a  statute 
providing  that  every  person  who  shall  will- 
fully and  maliciously  set  fire  to  the  dwelling 
house  of  another  shall  be  deemed  guilty  of 


arson,  means  a  dwelling  house  that  is  or  has 
been  actually  occupied  by  another  for  the 
use  specified,  and  hence  does  not  Include  a 
building  in  process  of  erection  to  be  used  as 
a  dwelling,  but  which  has  never  been  used 
for  the  purpose  for  which  it  was  being  erect- 
ed. State  V.  Wolfenberger,  20  Ind.  242; 
State  V.  McGowan,  20  Conn.  245,  247,  62  Am. 
Dec.  336. 

As  nsval  place  of  abode. 

The  term  "dwelling  house,**  In  a  statute 
authorizing  service  of  summons  by  leaving 
at  the  dwelling  house  or  usual  place  of  abode 
of  the  defendant,  is  held  to  be  synonymous 
with  "usual  place  of  abode,"  and  to  evident- 
ly mean  a  domicile.  McFarlane  v.  Cor- 
nelius, 73  Pac.  325,  329.  43  Or.  513. 

The  term  "dwelling  house,"  as  used  in 
a  return  of  service  of  a  summons  stating  that 
service  was  made  by  pasting  a  copy  on  the 
front  door  of  a  dwelling  house,  is  not  equiv- 
alent to  "usual  place  of  abode"  as  used  in  the 
statute.  The  "usual  place  of  abode"  means 
a  place  where  the  party  usually  stays  at  the 
time,  but  a  man  may  have  a  dwelling  house 
and  not  dwell  or  stay  in  it  at  or  about  the 
time  of  service  or  attempted  service  of  pro- 
cess.    Lewis  V.  Botkin,  4  W.  Va.  633»  536. 

Vacancy  of  building  as  aff  eotinK. 

"Dwelling  house,"  as  used  In  Code,  c. 
192,  S  2,  providing  for  the  punishment  of  any 
person  burning  a  dwelling  house,  cannot  be 
construed  to  include  a  house  more  than  a 
mile  distant  from  the  owner's  residence,  in 
which  no  one  lived  or  slept,  and  which  had 
not  been  occupied  as  a  dwelling  for  about  10 
months  previous  to  its  destruction,  though 
such  building  had  once  been  used  as  a  dwell- 
ing house,  and  though  it  was  intended  for 
the  same  use  in  future.  Hooker  y.  Com- 
monwealth (Va.)  13  Grat  763,  765. 

"Dwelling  house,"  as  used  in  Rev.  St  c 
126^  S  1,  defining  and  punishing  arson,  means 
a  houses  occupied  as  a  place  of  residence,  and 
a  house  which  has  never  been  occupied  by 
the  alleged  owner  is  not  a  "dwelling  house" 
within  the  statute.  Commonwealth  v.  Bar- 
ney, 64  Mass.  (10  CusIl)  478»  479. 

"In  its  common  acceptation  the  term 
'dwelling  house'  means  the  house  in  which  a 
man  resides;  the  house  of  his  present  abode; 
so  at  common  law  a  man's  'dwelling  house,' 
to  be  the  subject  of  burglary,  must  be  in- 
habited by  him,  either  personally  or  by  some 
of  his  family;  and  although  some  nice  dis- 
tinctions grew  up  as  to  what  should  be  a 
sufQclent  occupancy  by  a  particular  person 
to  answer  the  description  in  an  indictment, 
by  which  an  actual  personal  occupation  by 
the  one  described  as  'owner*  was  not  In  all 
cases  held  necessary,  yet  this  was  upon  the 
ground  that  the  actual  occupants  stood  in 
such  relation  to  the  owner  that  their  occu- 
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pancy  was  deemed  his."    Bruce  v.  Cloutmaiit 
45  N.  H.  37,  39.  84  Am.  Dec.  111. 

A  TEcant  house  Is  not  a  ^'dwelling  house" 
within  How.  Ann.  St  S  9128,  providing  for 
the  punishment  of  one  who  willfully  and 
maliciously  burns  the  dwelling  house  of  an- 
other in  the  nighttime.  People  v.  Handley, 
52  N.  W.  1032,  93  Mich.  46. 

A  dwelling  house  Is  the  apartment,  build- 
ing, or  cluster  of  buildings  in  which  a  man 
with  his  family  resides.  Not  even  the  main 
structure  is  a  dwelling  house,  though  built 
for  one,  unless  it  is  what  the  law  terms  '*in- 
habited."  And  a  dwelling  house  may  cease 
to  be  such  without  undergoing  any  change 
as  a  building.  If,  for  example,  the  furniture 
Is  removed,  and  it  Is  temporarily  abandoned 
to  a  carpenter  for  repairs,  no  one  sleeping  in 
it  to  protect  some  articles  of  furniture.  Its 
character  as  a  dwelling  is  suspended.  State 
V.  Huffman.  37  S.  W.  797,  798,  136  Mo.  58. 

A  conviction  for  the  burglary  of  a  dwelK 
ing  house  cannot  be  sustained  in  the  absence 
of  evidence  that  any  family  resided  in  the 
house  charged  to  have  been  broken  and  en- 
tered.   Fuller  V.  State,  48  Ala.  278,  275. 

The  term  "dwelling  house,**  as  used  in 
the  definition  of  burglary  from  dwelling 
houses,  includes  a  house  which  is  occupied 
by  a  family,  though  they  have  left  the  house 
and  rented  it,  and  have  left  some  of  their 
goods  therein  with  intention  of  returning, 
even  though  the  tenant  has  left  the  house 
before  the  burglary.  If  a  husband  and  wife 
live  together  in  a  house,  it  is  his  dwelling 
house  as  well  as  hers,  though  the  title  may 
be  in  her.  Harrison  t.  State,  74  Ga.  801, 
802. 

Am  where  persons  sleep* 

Statutes  punishing  arson  and  burglary 
have  defined  a  ''dwelling  house*'  as;  A  build- 
ing, any  part  of  which  is  usually  occupied 
by  a  person  lodging  therein  at  night  Pen. 
Oode  N.  Y.  1903,  S  502;  Gen.  St  Minn.  1894, 
S  6683;  Ann.  Codes  &  St  Or.  1901,  |  2172. 
Any  building  any  part  of  which  has  usually 
been  occupied  by  any  person  lodging  therein 
at  night  And  any  structure  joined  to  and  im- 
mediately connected  with  such  building. 
Ann.  Codes  A  St  Or.  1901,  {  2178.  Every 
building  or  structure  which  shall  have  been 
usually  occupied  by  persons  lodging  therein 
at  night  Pen.  Code  N.  Y.  1903,  i  492.  Ev- 
ery house  or  edifice,  any  part  of  which  has 
usually  been  occupied  by  any  person  lodging 
therein  at  night,  and  any  structure  Joined  to 
and  immediately  connected  with  such  a  house 
or  edifice.  Rev.  St  Okl.  1903,  S  2432;  Rey. 
Codes  N.  D.  1899,  S  7412;  Pen.  Oode  S.  D. 
1903,  S  572. 

Every  hoose^  prison,  Jail,  or  other  edifice 
which  shall  have  been  usually  occupied  by 
persons  lodging  therein,  shall  be  deemed  a 
dwelling  house  of  any  person  having  charge 


thereof  or  so  lodging  therein;  but  no  ware- 
house, bam,  shed,  or  other  outhouse  shall 
be  deemed  a  dwelling  house,  or  part  of  a 
dwelling  house,  unless  the  same  be  Joined  to 
or  Immediately  connected  with  and  a  part 
of  a  dwelling  house.  Rev.  St  Mo.  1899,  S 
1872. 

As  used  in  definitions  of  burglary,  a 
"dwelling  house**  is  a  habitation  for  man, 
usually  occupied  by  some  person  lodging  in 
it  at  night  A  building  which  is  in  fact  a 
dwelling  house  does  not  lose  its  character  as 
such  by  a  mere  temporary  absence  of  its  in- 
habitants, who  have  left  with  intent  to  re- 
turn; but  it  does  not  become  a  dwelling 
house,  though  used  for  having  meals  and 
other  purposes,  unless  the  person  occupying 
it  or  some  one  of  his  family  or  servants, 
usually  sleeps  in  it  at  night  Scott  v.  State, 
62  Miss.  781,  782. 

"Dwelling  house/'  as  used  in  the  defini- 
tion of  burglary  to  the  effect  that  it  is  the 
unlawful  breaking  and  entering  of  a  dwell- 
ing house  in  the  nighttime  with  the  Intent 
to  commit  a  felony  therein,  means  any  house 
in  which  a  person  sleeps  at  night  United 
States  V.  Johnson  (U.  S.)  26  Fed.  Cas.  625. 

••Dwelling  house,**  as  used  in  the  defini- 
tion of  burglary,  to  the  effect  that  it  is  the 
crime  of  breaking  and  entering  a  dwelling 
house  in  the  nighttime  with  intent  to  com- 
mit a  felony,  means  a  house  in  which  one 
regularly  and  habitually  sleeps  In  the  night- 
time. The  purpose  of  the  law  creating  and 
defining  burglary  is  to  protect  the  sleeping 
place.  One  may  have  several  dwelling 
bouses  for  his  own  comfort  and  convenience, 
and  he  may  make  a  house  where  he  car- 
ries on  a  business  a  dwelling  house,  in 
which  he  may  sleep  himself  or  have  his  serv- 
ants sleep.  And  it  is  none  the  less  a  dwell- 
ing house  because  the  leading  motive  for 
making  it  so  is  the  incidental  protection  af- 
forded the  property  stored  therein.  State  v. 
Pressley,  90  N.  C.  730,  732;  State  v.  WU- 
Uams,  90  N.  C.  724,  728,  47  Am.  Rep.  541. 

The  statute  relative  to  arson  declares 
that  every  house  or  other  edifice  which  shall 
have  been  usually  occupied  by  persons  lodg- 
ing therein  at  night  shall  be  deemed  the 
"dwelling  house**  of  any  person  so  lodging 
therein.  Levy  v.  People  (N.  Y.)  19  Hun,  383, 
385. 

DWZSLLINO  HOUSE  OF  ANOTHER. 

The  "dwelling  house  of  another**  means 
a  dwelling  in  the  possession  of  another. 
State  V.  Pish,  27  N.  J.  Law  <8  Dutch.)  323. 
And  this  shows  that  the  phrase  "dwelling 
house  of  another*'  is  quite  different  from  the 
expression  "dwelling  house,  the  property  of 
another  person.**  The  latter  is  a  subject  of 
arson  by  a  tenant  in  ixissession  of  property 
belonging  to  another  person.  Llpschltz  t. 
People,  53  Pac.  1111,  1113,  25  Colo.  267. 
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DWELUNO  FI.AOE. 

A  pauper,  while  Bupported  as  such,  hag 
no  home  or  ''dwelling  place,**  within  the 
meaning  of  Gen.  St  p.  132.  providing  that 
upon  the  diyision  of  any  town,  or  the  an- 
nexation of  a  part  of  one  town  to  another 
town,  every  person  having  a  legal  settlement 
therein,  but  being  absent  at  the  time  of  such 
division  or  annexation,  and  not  having  ac- 
quired a  settlement  elsewhere,  shall  have  his 
legal  settlement  in  that  town  wherdn  his 
last  dwelling  place  or  home  shall  happen  to 
fall.  Town  of  Wilmington  v.  Town  of  Som- 
erset, 85  Vt  232. 

Where  the  parents  of  a  single  woman 
live  in  one  town,  and  she,  when  of  age,  la- 
bors for  wages  In  another,  a  ''dwelling 
place,"  within  the  law  relating  to  the  set- 
tlement of  paupers,  is  in  the  town  where  she 
labors.  It  is  difficult  to  define  with  pre- 
cision the  meaning  of  "dwelling  place"  or 
"home."  Much  depends  upon  the  pursuits 
and  character  of  the  person  in  relation  to 
whom  these  terms  are  used.  A  lad  absent 
at  college  may  still  retain  his  dwelling  place 
at  his  home,  where  he  himself  owns  a  free- 
hold estate,  and  one  absent  at  sea  may  still 
retain  a  dwelling  place  at  his  former  resi- 
dence. Indeed,  all  minors  not  emancipated^ 
all  femes  covert,  all  servants  and  slaves, 
though  occasionally  absent  for  particular  pur- 
poses, would  seem  still  to  possess  the  dwell- 
ing place  of  their  parents^  husbands,  and 
masters.  The  dwelling  place  of  servants 
must,  for  the  term  of  their  service,  be  term- 
ed their  "home";  and  the  pauper  having  left 
her  father's  home  for  permanent  purposes, 
having  ceased  to  be  a  minor,  must  be  con- 
sidered at  home  in  the  place  where  she  work- 
ed, as  any  person  could  be  who,  without  a 
family  or  freehold,  pursued  the  employment 
of  a  domestic.  Town  of  Gilford  y.  Town  of 
Gilmanton,  1  N.  H.  194,  195. 

The  term  "dwelling  place,'*  as  used  in 
the  pauper  law,  is  synonymous  with  the 
word  "residence"  or  "home."  Town  of  North 
Yarmouth  v.  Town  of  West  Gardiner,  58  Me. 
207,  210,  4  Am.  Rep.  279. 

Domloilo  dlstinsiiislired* 

"Dwelling  place"  means  some  permanent 
abode  or  residence  where  the  person  resid- 
ing intends  to  remain,  "and  Is  not  synony- 
mous with  'domicile,'  as  used  in  international 
law,  but  has  a  more  restricted  meaning." 
Inhabitants  of  JefFerson  v.  Inhabitants  of 
Washington,  19  Me.  (1  App.)  293. 

"Dwelling  place  and  home,"  as  used  in 
a  statute  making  a  dwelling  place  and  home 
requiaits  to  establish  the  settlement  of  a 
pauper,  cannot  be  construed  in  a  vague  and 
indeterminate  sense,  but  contemplate  some- 
thing specific.  It  was  intended  to  define  it 
so  that  it  could  not  be  misunderstood,  and 
so  that  it  should  be  obvious  to  the  common 


sense  of  every  man  what  should  constitute  a 
settlement  The  words  did  not  mean  con- 
structive dwelling  places  and  homes.  They 
were  not  used  in  the  sense  of  "domicile"  in 
its  more  technical  meaning.  The  words 
"dwelling  place  and  home"  meant  some  per- 
manent abode  or  residence  with  intention  to 
remain.  Inhabitants  of  Jefferson  v.  Inhabit- 
ants of  Washington,  19  Me.  (1  App.)  293, 
301  (citing  Inhabitants  of  Turner  v.  Inhab- 
itants of  Buckfield,  8  Me.  [8  Greenl.]  229). 

Settlement  distlngiilslied. 

"Dwelling  place"  is  synonymous  with 
"residence,"  and  means  some  permanent 
abode  or  residence  with  intention  to  remain, 
and  has  a  different  meaning  from  the  word 
"settlement"  in  the  pauper  law.  Inhabitants 
of  Warren  v.  Inhabitants  of  Thomaston,  48 
Me.  406,  418,  69  Am.  Dec.  69. 

"Dwelling  house"  is  not  synonymous 
with  a  place  of  pauper  settlement,  and  a 
pauper  minor  when  emancipated  can  acquire 
a  different  dwelling  house  from  that  of  his 
parent    Lisbon  v.  I^rman,  49  N.  H.  553,  562. 

DYEING. 

The  word  "dyeing"  means  to  fix  color. 
"Dyeing,"  technically  speaking,  and  when 
contrasted  with  "painting,"  means  a  satu- 
ration or  impregnation  of  the  fiber  in  order 
to  secure  fixation  of  color.  As  applied  to 
some  animal  fibers,  such  as  silk  or  wool,  it 
means  a  thorough  saturation;  as  applied  to 
skins,  it  may  signify  a  thorough  or  a  i>artlal 
saturation.  In  other  words,  skins  may  be 
dyed  on  the  surface  or  a  portion  of  the  way 
through.  The  dyeing  of  skins  Is  effected  ei- 
ther by  plunging  or  dipping  in  the  dyeing 
solution,  or  by  spreading  the  dyeing  ma- 
terial on  the  surface  by  brushing  over  it 
The  Century  Dictionary  defines  "dyeing"  as 
"the  operation  or  practice  of  fixing  colors  In 
solution  in  textile  and  other  porous  sub- 
stances." Tannage  Patent  Ck).  v.  Donallan 
(U.  S.)  93  Fed.  811,  817  (quoting  Cent  Diet). 

DTEINO  WOBK8. 

The  term  "dyeing  works,**  as  used  in  all 
laws  relative  to  the  employment  of  labor, 
shall  mean  any  premises 'In  which  the  process 
of  dyeing  yam  or  cloth  or  any  material  is  car- 
ried on.  Rev.  Laws  Mass.  1902,  p.  9ia  c. 
106,  S  & 

DYING. 

By  his  own  hand  or  act,  see  "Die  by  His 

Own  Hand  or  Act" 
Intestate,  see  "Die  Intestate." 
Without  heirs,  see  "Die  Without  Heirs." 
Without  issue,  see  "Die  Without  Issue." 
Without  leaving  issuer  sea  "Die  Without 

Iieaving  Issue,** 
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DTHTG  DEOULRATIONS. 

OonsetousaeM  •£  impemctlac  death. 

^Dying  declaratioiis'*  are  such  as  are 
made  by  tbe  party  relating  to  tbe  facta  of  the 
injury  of  which  he  afterwards  dies,  and  with 
a  fixed  belief  and  moral  conyiction  that  his 
death  Is  impending  and  certain  to  follow  al- 
most Immediately,  without  opportunity  for 
repentance,  and  in  the  absence  of  all  hope  of 
ayoidance,  when  he  has  despaired  of  life, 
and  looks  to  death  as  ineyltable  and  at  hand. 
SUrkey  t.  People,  17  111.  (7  Peck)  17,  21; 
Simons  T.  People,  150  111.  66,  73,  74,  36  N.  B. 
1019;  Westbrook  y.  People,  18  N.  B.  304,  307, 
126  111.  81;  State  v.  Clemens,  1  N.  W.  546, 
547,  51  Iowa,  274;  May  y.  State,  55  Ala.  39. 

Oreenleaf  says  that  dying  declarations 
are  admitted  because  they  are  considered  aa 
standing  in  the  same  situation  as  if  they 
were  sworn,  the  danger  of  impending  death 
being  equlyalent  to  the  sanction  of  an  oath. 
State  y.  Pearce,  56  Minn.  226,  239,  57  N.  W. 
652. 

The  theory  upon  which  dying  declara- 
tions, being  mere  hearsay,  are  admissible,  is 
that,  when  an  indlyidual  is  in  constant  ex- 
pectancy of  Impending  death,  all  temptation 
or  inducement  to  falsehood  is  remoyed,  and 
the  solemnity  of  his  situation  ia  supposed  to 
impress  him  as  strongly  with  the  necessity  of 
strict  truthfulness  as  the  obligation  of  a  Ju- 
dicial oath.  State  y.  Bddon,  36  Pac.  139,  142, 
8  Wash.  292;  Pennsylyania  y.  Lewis  (Pa.) 
Add.  279,  282;  Richard  y.  State,  29  South.  413, 
414,  42  Fla.  528. 

It  is  essential  to  the  admissibility  of 
"dying  declarations,"  and  Is  a  preliminary 
fact  to  be  proyed  by  the  party  offering  them 
in  eyldence,  that  they  were  made  under  a 
sense  of  impending  death;  but  it  is  not  neces- 
sary that  they  should  be  stated  at  the  time 
to  be  so  made.  It  is  enough  if  It  satisfactori- 
ly appear  in  any  mode  that  they  were  made 
under  that  sanction,  whether  it  be  directly 
proyed  by  the  express  language  of  the  declar- 
ant, or  be  Inferred  from  his  eyldent  danger, 
or  the  opinions  of  the  medical  or  other  at- 
tendants stated  to  him,  or  from  his  conduct, 
or  other  circumstances  of  the  case,  all  of 
which  are  resorted  to  in  order  to  ascertain 
the  state  of  the  declarant's  mlnd«  State  t. 
Trusty  (Del.)  40  Ati.  766,  767,  1  Pennewill, 
319;  McDanlel  y.  State,  16  Miss.  (8  Smedes  & 
M.)  401,  402,  47  Am.  Dec.  93;  Lowry  y.  State, 
80  Tenn.  (12  Lea)  142,  145;  Newberry  t. 
State,  58  S.  W.  351,  68  Ark.  355. 

"Dying  declarations*'  are  those  made  un- 
der a  consciousness  of  Impending  death, 
which,  howeyer,  the  defendant  need  not  ex- 
press in  direct  terms.  His  bodily  condition 
and  appearance,  his  conduct  and  language,  as 
w^  as  statements  made  to  him  by  his  at- 
tendants, may  be  considered,  and  his  con- 
■doiaaneis  thence  Inferred.    It  Is  not  oecea- 


sary  that  the  deceased  should  haye  said  tha 
he  belieyed  he  would  die  immediately,  but  il 
is  sufficient  if  the  facts  detailed  were  such  as 
to  indicate  that  he  was  conscious,  at  the 
time  of  making  his  declaration,  of  his  ap- 
proaching dissolution.  To  render  such  dec- 
larations receiyable  in  eyldence,  the  deceas- 
ed need  not  haye  been  at  tbe  time  in  articulo 
mortis.  It  was  only  necessary  that  the  state- 
ments should  haye  been  made  under  a  sense 
of  impending  dissolution  which  soon  after  oc- 
curred. State  y.  Jones,  18  South.  515,  517,  47 
La.  Ann.  1524. 

"Dying  declarations'*  are  such  as  are 
made  under  a  sense  of  impending  death.  It 
is  the  fact  that  they  are  made  under  a  sense 
of  impending  death  that  renders  them  admis- 
sible in  eyldence,  and,  though  made  within 
a  sufficient  length  of  time  before  death  to 
justify  their  admission,  they  are  not  "dying 
declarations"  if  the  deceased  at  the  time  be- 
lieyed or  strongly  hoped  that  he  would  recov- 
er.   Bx  parte  Netties,  58  Ala.  268,  277. 

In  order  to  constitute  a  "dying  declara- 
tion," it  must  appear  that  deceased  at  the 
time  of  making  the  declaration  had  aban- 
doned hope  of  life;  hence,  where  it  appeared 
that  the  wounds  Inflicted  upon  deceased  were 
not  so  serious  as  to  Impress  on  him  or  those 
who  saw  him  the  fact  that  they  were  fatal, 
and  that  Immediately  after  the  Injury  deceas- 
ed asked  a  person  to  sell  him  meat  and  risk 
his  getting  well  to  pay  for  it,  and  that  he  had 
no  medical  attendance  nor  any  one  to  ac- 
quaint him  with  the  nature  of  his  Injury,  his 
declarations  were  inadmissible  as  dying  dec- 
larations, notwithstanding  his  wife  testified 
that  he  had  stated  he  was  about  to  die.  Bell 
y.  State,  17  South.  282,  234,  72  Miss.  507. 

While  tbe  text-writers  sometimes  speak 
of  the  weakness  of  dying  declarations  be- 
cause of  the  want  of  an  opportunity  for  cross- 
examination,  they  still  lay  down  the  rule 
that  such  admissions  are  fully  satisfactory  if 
the  declarant  is  shown  to  be  conscious  of  the 
fact  that  he  is  in  a  dying  condition.  State  y. 
Pearce,  56  Minn.  226,  239,  57  N.  W.  652. 

Bubjeot  of  statoments. 

"Dying  declarations"  are  statements  of 
material  facts  concerning  the  cause  and  cir- 
cumstances of  homldde,  made  by  the  ylctim 
under  the  solemn  belief  of  impending  death. 
People  y.  Fuhrig,  59  Pac.  693,  694,  127  Gal. 
412;  People  y.  Kraft,  86  N.  T.  Supp.  1034, 
1035,  91  Hun,  474;  Miller  t.  State,  25  Wis. 
884^  387;  State  y.  Medlicott,  9  Kan.  257,  283. 
•rrhey  are  restricted  to  the  act  of  killing  and 
to  the  circumstances  immediately  attending 
it,  and  form  a  part  of  the  res  gestae."  State 
y.  Baldwin.  45  N.  W.  297,  298>  79  Iowa,  714; 
State  y.  Perigo^  46  N.  W.  899,  400,  80  Iowa, 
37. 

"Dying  declarations"  relate  only  to  the 
res  gest»  of  the  homicide;  that  1%  the  state 
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mentB  must  be  confined  to  what  actually 
transpired  at  the  place  of  the  killing,  L  e^ 
who  were  the  actors,  where  it  occurred,  the 
positions  of  persons,  what  was  said  by  the 
parties,  the  instrument  used,  and  how  the 
homicide  was  committed.  A  dying  declara- 
tion is  admissible  to  show  all  the  facts  con- 
nected with  the  homicide  to  which  a  witness, 
were  he  present,  could  testify.  This  would 
exclude  narratives  of  past  transactions  and 
opinions  or  mere  conclusions  of  the  declarant 
Medina  v.  State,  63  S.  W.  331,  332,  43  Tex. 
Cr.  R.  62  (citing  Roberts  v.  State,  6  Tex.  App. 
141;  Warren  v.  State,  9  Tex.  App.  619,  35 
Am.  Rep.  745;  Boyle  t.  State,  5  N.  B.  203, 
106  Ind.  469,  55  Am.  Rep.  218;  People  ▼. 
Abbott  [Cal.]  4  Pac  7C9;  State  T.  Johnson, 
1  &  B.  510.  26  8.  G.  152). 

Declarations  having  no  reference  to  the 
facts  and  circumstances  of  the  conflict  from 
which  death  resulted,  but  merely  being  ex- 
pressive of  the  opinion  of  the  deceased  as  to 
what  would  have  been  the  result  if  the  accus- 
ed had  not  fired  so  quickly,  are  not  "dying 
declarations."  Brown  v.  State.  74  Ala.  478» 
483. 

Time  of  death. 

In  order  to  be  admissible  as  "dying  dec- 
larations," the  statements  need  not  be  made 
immediately  before  death,  but  are  "dying 
declarations"  if  made  at  a  time  when  recov- 
ery is  despaired  of,  and  the  deceased  feels 
assured  that  his  disease  will  prove  fatal. 
State  y.  Poll,  8  N.  a  442,  444,  9  Am.  Dec. 
655. 

Written  or  oral. 

Mr.  Bishop  lays  down  the  rule  that  a 
dying  declaration  may  be  written  or  oral,  be 
sworn  to  or  not,  come  through  an  interpreter, 
or  by  a  mere  pressure  of  the  hand  or  other- 
wise. If  made  before  death  seems  impend- 
ing, they  will  be  rendered  good  by  repetition 
or  assent  afterwards.  If  in  writing,  the  writ- 
ing must  be  produced  in  evidence  of  them. 
If  oral,  they  may  be  orally  proved,  and  the 
evidence  will  suffice.  When  the  declarant 
leaves  a  statement  so  far  unfinished  that  it 
appears  probable  he  meant  to  gnalify  it  by 
something  further,  it  is  not  admissible;  but 


his  inability  or  mere  omission  to  go  over  the 
whole  transaction,  or  to  speak  to  another 
part  of  it,  will  not  exclude  from  the  Jury  what 
he  has  said.  State  v.  Parham,  20  South.  727, 
728,  48  La.  Ann.  1309  (citing  1  Bish.  Cr. 
Proc  S  1213). 

DYNAMITE. 

"Dynamite"  Is  an  explosivei,  made  by 
combining  nitroglycerin,  which  is  its  active 
explosive  element,  with  an  absorbent  solid 
material.  The  combination  is  made  for  the 
purpose  of  a  more  convenient  use  of  nitro- 
glycerin, which  is  a  fluid.  Sperry  v.  Spring- 
field F.  &  M.  Ins.  Go.  (U.  S.)  26  Fed.  234,  235, 
237. 

The  word  "nitroglycerin,**  as  used  in 
Rev.  St  §  5353  [U.  S.  Comp.  St  1901,  p.  3637], 
prohibiting  the  transporting  of  nitroglycerin 
upon  vehicles  engaged  in  interstate  passen- 
ger traffic,  includes  ''dynamite,"  which  is 
made  by  mixing  nitroglycerin  with  s6me 
solid  and  Inert  absorbent  substance,  and  con- 
tains no  other  explosive  ingredient  United 
States  V.  Saul  (U.  S.)  58  Fed.  763»  764. 

DYNAMO. 

A  "dynamo  machine**  is  a  device  for 
converting,  mechanical  energy  into  electricity. 
It  has  a  revolving  part,  called  the  "arma- 
ture," usually  driven  from  a  steam  engine. 
At  one  end  of  the  armature  there  is  a  pro- 
jecting part,  called  the  "commutator,"  stand- 
ing out  something  like  the  hub  of  a  wagon 
wheel.  Upon  two  opposite  sides  of  this  com- 
mutator are  placed  two  copper  strips,  bars  or 
bundles  of  thin  copper  leaves,  called  "com- 
mutator brushes,"  which  press  upon  the  sur- 
face of  the  commutator  during  its  revolution. 
A  wire  joined  to  one  of  these  brushes  leads 
away  from  the  machine  through  the  lamps  or 
motors  in  which  the  current  is  used,  and  back 
to  and  through  the  other  brushes.  Thus  the 
electric  current  which  is  generated  in  the 
armature  by  its  revolutions  passes  out 
through  one  brush  and  back  through  the  oth- 
er. Thomson-Houston  Ck>.  t.  Western  Bleo 
trie  Co.  (U.  S.)  e5  Fed.  615,  61«. 
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**B./'  as  an  abbrerlatlon,  means  '^east'* 
Sibley  y.  Smith,  2  lilch.  486.  603. 

EACH. 

As  all  or  eTevj* 

Tbe  word  "each,**  as  used  In  the  statute 
providing  for  the  formation  of  a  board  '*who 
shall  'each'  be  paid,*'  etc.,  is  a  distributive 
adjective  pronoun,  and  denotes  or  .refers 
to  every  one  of  the  persons  mentioned. 
Seller  v.  State,  67  N.  B.  448,  449,  160  Ind.  605 
(citing  And.  Law  Diet.;  Adams  Bzp.  Go.  v. 
Lexington,  88  Ky.  657). 

'*Bach"  Is  defined  as  being  either  or 
any  unity  of  a  numerical  aggregate,  consist- 
ing of  two  or  three  Indefinitely;  used  In 
predicating  the  same  thing,  or  both  or  all 
the  numbers  of  the  pair,  aggregate,  or  series 
mentioned  or  taken  into  account,  considered 
individually  or  one  by  one;  often  followed  by 
one  with  or  before  a  noun  (partitive  genitive), 
as  each  sex,  each  side  of  the  river,  each 
stone  in  the  building;  each  of  them  has  a 
different  course  from  every  other.  Beck  & 
Paul!  Lithographing  Co.  v.  E}vansvllle  Brew- 
ing Co.,  58  N.  E.  859,  861,  25  Ind.  App.  662 
(citing  Cent  Diet). 

In  a  contract  providing  that  a  party 
would  furnish  letter  heads,  business  cards, 
envelopes,  statements,  at  $12  per  M.,  and 
hangers  on  chromo  plate  paper,  tinned  top 
and  bottom,  with  trade-mark  and  proper 
wording,  at  22  cents  each,  "each"  refers  to 
all  the  articles  named  which  precede  it 
Beck  &  Pauli  Lithographing  Co.  v.  Bvansvllle 
Brewing  Co.,  58  N.  B.  850,  861,  25  Ind.  App. 
662. 

Where  testator  by  a  clause  In  a  will  gives 
**to  each  of  my  nephews,  one  and  all,  $1(X) 
each,"  there  is  no  room  for  doubt  as  to  the 
meaning  of  the  clause,  and  It  includes  all 
nephews — ^those  who  had  been  previously 
remembered  In  the  will,  and  others.  Bartlett 
V.  Houdiette,  16  N.  B.  740,  741,  147  Mass. 
25. 

The  charter  of  the  dty  of  Lexington, 
approved  April  19,  1882,  {  16,  providing  that 
the  mayor  and  board  of  councllmen  should 
have  the  right  to  tax  and  license,  and  should 
by  ordinance  provide  for  tbe  licensing  of, 
"each  express  company,"  must  be  regarded 
as  indicating  that  the  license  fee  for  each 
of  the  companies  intended  to  be  included 
In  the  provision  of  the  charter,  and  which 
were  not  exempted  from  city  taxation  by 
the  then  existing  law,  should  be  so  much, 
although  it  Is  true  that  the  word  "each"  de> 


notes  every  one  of  the  two  or  more  compris- 
ing the  whole.  It  includes  the  whole  of  the 
class  which  were  not  then  exempted  from 
such  taxation.  Adams  Express  Ck).  v.  City 
of  Lexington,   83  Ky.  657,  659. 

"Bach,"  as  used  in  a  contract  by  which 
a  lessee  was  given  the  right  of  purchasing 
certain  machinery  and  apparatus  on  the 
expiration  of  certain  letters  patent  and  all 
extensions  and  renewals  thereof,  in  which 
are  set  forth  and  claimed  the  Inventions  and 
improvements,  and  each  of  them,  contained 
in  said  machinery  and  apparatus,  was  con- 
strued to  mean  "every."  Potter  v.  Berthe- 
let  (U.  S.)  20  Fed.  240,  242. 

As  apieoe. 

"Each,"  as  used  by  a  testator  In  be- 
queathing to  "each  of  my  immediate  nephews 
and  nieces  |1,000  apiece,"  means  the  same 
as  the  word  "apiece,"  and  that  is  simply  that 
each  nephew  and  niece  shall  have  $1,(X)0. 
Martin  v.  Mercer  University  Trustees,  25  S. 
B.  522,  523,  98  Ga.  320. 

As  each  one  lAdiTidvallj. 

The  word  "each"  is  commonly  under- 
stood to  mean  every  one  of  the  two  or  more 
individuals  composing  the  whole,  considered 
separately  from  the  r^st  Knickerbocker  v. 
Pebple,  102  111.  218,  233,  per  Scott,  J.,  dis- 
senting. 

"Each"  means  every  one  of  any  number, 
separately  considered.  State  v.  Maine  Cent 
K.  Co.,  66  Me.  48a  510. 

"Each"  means  "every  one  of  any  num- 
ber or  numerical  aggregate,  considered  in- 
dividually; equivalent  to  the  adjectival 
phrase  'each  one,'  as,  'each  went  his  way,' 
'each  had  two,'  'each  of  them  was  of  a 
different  size' — that  is,  from  all  the  others 
or  from  every  one  else  in  the  number." 
Beck  &  Ponli  Lithographing  Co.  v.  Evansville 
Brewing  Co.,  58  N.  £.  859,  861,  25  Ind. 
App.  662;  Malcomson  v.  Wappoo  Mills  (U.  S.) 
86  Fed.  192,  194. 

Bev.  St  S.  C.  {  102,  providing  that  each 
ton  of  phosphate  rock,  the  product  of  cer- 
tain mining  operations,  shall  be  deemed  the 
property  of  the  state  until  the  persons  min- 
ing the  same  shall  have  paid  a  certain  royal- 
ty, means  each  ton  taken  severally,  individ- 
ually, shall  be  deemed  the  property  of  the 
state  until  the  said  parties  have  paid  the 
royalty  thereon;  that  is,  on  that  individual 
ton.  Malcomson  v.  Wappoo  Mills  (U.  S.)  86 
Fed.  192,  194. 

Const  1896,  art  5,  S  25,  providing  that 
each  of  the  justices  of  the  Supreme  Court 
and  judges  of  the  circuit  court  should  have 
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the  nme  power  at  chamben  to  IssDe  writs 
of  habeas  corpus  as  when  In  open  court  It 
was  held  that  the  twm  "each"  was  used  in 
contradistinction  to  "all"  of  the  Justices,  as 
necessarily  implied  in  the  term  "court,"  which 
was  made  up  of  all  the  Justices,  and  thus 
that  any  one  of  the  judges  had  the  same 
power  In  regard  to  Issuing  the  specified  writs 
at  chambers  as  all  of  the  Judges  had  during 
term  of  court  Salinas  t.  C.  Aultman  &  Co., 
27  8.  B.  385,  387,  49  S.  a  325;  State  t.  Smith, 
27  8.  B.  033,  934,  60  8.  a  55& 

The  phrase  "each  particnlar  lot,"  in  a 
taxation  statate  requiring  the  assessor's  list 
of  property  to  particularly  set  forth  the 
name  of  the  owner  or  owners  of  real  estate 
and  the  number  of  acres  of  land  In  each 
particular  lot,  section,  or  subdivision  there- 
of, etc.,  is  not  satisfied  with  a  list  describ- 
ing the  property  of  a  certain  person  as  100 
acres  in  the  north  part  of  two  lots.  Perkins' 
Lessee  t.  Dibble,  10  Ohio,  433,  434,  442^  86 
Am.  Dec  97. 

In  a  will  directing  the  distribution  of  a 
share  to  each  nephew  and  niece  then  Hying, 
"each*'  separates  the  dass  into  individuals, 
and  is  equivalent  to  a  detailed  enumeration. 
By  the  use  of  the  word  "each"  testator  did 
in  effect  designate  the  persons  all  individu- 
ally as  plainly  as  if  he  had  inserted  their 
several  names.  In  re  Peuney's  Estate,  28 
AtL  255,  256,  159  Pa.  346. 

A  devise  to  heirs,  to  them  and  "each" 
of  them,  will  be  construed  as  a  direction  that 
such  heirs  are  to  take  per  capita,  and  not 
per  stirpes.  Daggett  y.  Slack,  49  Mass.  (8 
Mete)  450,  454. 

"Each,"  as  used  in  a  will  giving  to  sev- 
eral persons,  designated  therein,  each  a 
certain  sum,  In  its  common  acceptation  re- 
fers singly  to  the  Individual  designated  In 
the  clause.  Auger  v.  Tatham,  61  N.  E.  77, 
78, 191  ni.  296. 

A  bequest  to  A.  and  B.  of  "$2,000  each" 
was  construed  to  be  a  gift  to  A.  and  B.  indi- 
vidually, and  therefore  the  death  of  one  be- 
fore the  testator  caused  the  gift  to  him  to 
lapse.  Claflin  v.  Tilton,  5  N.  B.  649,  141 
Mass.  843. 

Joint  or  seyeral  obU^atioa  oreated. 

A  note  reciting  that  it  la  signed  "each 
as  principal"  made  both  signers  principals 
so  far  as  the  creditor  was  concerned.  Bene- 
dict y.  Cox,  52  Vt  247,  250. 

The  word  "each,"  following  the  penalty 
of  a  bond  signed  by  defendants,  by  itself 
made  it  a  several  bond,  and  the  ensuing 
cUuse,  "for  which  we  bind  ourselves  and 
each  of  us  for  himself  for  the  whole  and 
entire  sum  of  £1000  each,"  did  not  make  it 
a  Joint  undertaking.  Collina  y»  Prosser.  1 
Bam.  ft  a68& 


In  a  contract  Ij  two  persons 
with  a  boatbullder  to  pay  for  a  boat  to 
be  built  for  them  for  a  certain  sum,  each  his 
one-half,  the  expression  "each  his  one-halT' 
makes  such  contract  several  and  not  Joint. 
Costigan  y.  Lunt,  104  Mass.  217.  219. 

The  conclusion  of  a  bond  given  by  sev- 
eral was  as  follows:  ^To  which  payment 
well  and  truly  to  be  made  or  done,  we  bind 
ourselves  and  each  ot  our  heirs»  executors 
and  administrators."  Held,  that  the  word 
"each"  was  intended  to  be  appUcable  to  the 
persons  of  both  obligors,  and  hence  the  obli- 
gation was  several  as  well  as  Joint  Qeddls 
V,  Hawks  (Pa.)  10  Serg.  &  B.  33,  87. 

Temaaey  Im  eommoa  oreated. 

In  a  devise  or  bequest  to  several  persons, 
to  each,  the  words  "to  each"  make  the  per- 
sons tenants  in  common.  Stetson  v.  East- 
man, 24  Atl.  808,  870,  84  Me.  366. 

In  cases  where  construction  Is  neces- 
sary to  determine  whether  an  instrument 
creates  a  Joint  tenancy  or  tenancy  in  com- 
mon, the  distributive  words  "among,"  "any," 
and  "each"  are  used  to  distinguish  estates 
In  common  from  Joint  tenancies,  and  are  giv- 
en controlling  effect  in  determining  the  es- 
tates to  be  tenancies  in  common.  Sturm  v. 
Sawyer,  2  Pa.  Super.  Ct  254,  257. 

EACH  BEQUEST. 

Testator,  after  directing  his  debts  to  be 
paid,  devised  his  town  house  and  furniture 
to  his  sister,  directing  that  all  incumbrances 
thereon  should  be  paid  off  by  the  executors. 
To  his  brother  he  devised  a  country  house, 
sul>Ject,  however,  to  sale,  if  necessary  to 
carry  out  previous  provisions;  and  the  will 
stated,  "It  being  my  intention  that  'each  be- 
quest' shall  be  fully  carried  out  In  the  order 
in  which  it  appears  in  the  wilL"  Testator 
then  gave  several  general  legacies,  and,  there 
being  a  deficiency  of  assets,  the  latter  be- 
quest must  abate  proportionately.  Held  that, 
while  a  bequest  is  properly  used  relative  to 
personal  estate,  the  phrase  "each  bequest" 
refers  to  the  gifts  previously  made,  although 
consisting  in  part  of  realty.  Appeal  of  Penn- 
sylvania Co.  for  Insurance  on  Lives  and 
Granting  Annuitlefl,  16  Wkly.  Notes  Caa.  170, 
172,  109  Pa.  479,  48a 

EAOH  BI.O0K. 

Sess.  Laws  1887,  a  99,  f  4,  declares  that 
for  all  municipal  paving,  etc.,  assessment 
shall  be  made  for  the  full  cost  thereof  on 
each  block  separately.  Held,  that  the  words 
"each  block  separately"  mean  that  each 
block,  or  the  street  between  eadi  block  for 
the  distance  of  a  block,  shall  be  separate 
from  that  of  an  adjoining  block  in  the  dty; 
that  each  block,  or  the  two  half  blocks  di- 
vided by  the  street,  the  dlstanca  of  a  block. 
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becomes  a  block  or  taxing  dlatrict  as  oontem- 
plated  by  sectloQ  4,  and  does  not  have  refer- 
ence to  a  dlTialon  of  the  coeta  and  apportion- 
ment of  the  expenses  of  Its  improrement  be- 
tween the  two  half  blocks  divided  by  the 
street  Blair  y.  Oity  of  Atchison.  Id  Pac  815» 
6ia»  40  Kan.  86a. 

EAOH  OASB. 

In  a  policy  of  Insurance  on  a  Tesse!  and 
cargo,  it  was  stlpalated  that  the  underwriters 
should  not  be  liable  "for  any  partial  loss  of 
other  goods  on  the  vessel  or  in  freight,"  un- 
less It  amounted  to  5  per  cent,  inclusive  "in 
each  case/*  of  all  charges  and  expenses  in- 
curred for  the  purpose  of  ascertaining  and 
proving  the  loss.  Held,  that  the  words  "In 
each  case"  did  not  mean  at  each  time  of  loss, 
but  that  they  referred  to'  the  three  several 
subjects  insured — goods,  freight,  and  vessel. 
Donnell  v.  Columbian  Ins.  Ca  (U«  8.)  7 
Fed.  Gas.  889.  893. 

EAOH  OFFENSB. 

"Bach,"  as  used  in  a  statute  imposing  a 
penalty  "for  each  offense^'  upon  every  keeper 
of  a  toll  gate,  ordered  by  the  inspectors  to 
throw  open  tiie  same  or  allow  persons  to 
pass  without  toll,  who  shall  not  immediately 
obey  such  order,  means  each  violation  of  the 
order,  and  does  not  relate  to  the  description 
of  the  offense.  Suydam  t.  Smith,  62  N.  X. 
393,889. 

EAOH  OTHER. 

See  ••With  Each  Other.* 

EAOH  P  ABTT. 

The  words  "each  party,**  as  used  In  act 
of  Congress  providing  that  each  party,  whetl^ 
er  in  civil  or  criminal  cases,  shall  be  allowed 
peremptory  challenges,  are  used  in  the  sense 
of  either  party  to  the  action,  t  e.,  plaintiff  and 
defendant,  regardless  as  to  whether  one  or 
more  than  one  person  is  included  as  plaintiff 
or  defendant  People  v.  O'Loughlin,  1  Pac. 
(358,  655,  3  Utah,  133.  See,  also,  Snodgrass 
V.  Hunt,  16  Ind.  274,  276. 

Under  Oomp.  Laws,  {  6027,  providing 
that  "in  all  civil  cases  each  party  may  chal- 
lenge peremptorily  two  Jurors,"  defendants, 
who  have  united  on  one  issue  presented  by 
the  same  counsel,  constitute  by  their  own  vol- 
untary action  but  one  party  before  the  court, 
and  any  challenge  made  on  behalf  of  one 
would  necessarily  be  on  behalf  of  the  other 
also^  and  when  the  statutory  number  of  chal- 
lenges had  been  made  the  right  of  each  was 
exhausted*  Nevertheless  parties  sued  in  one 
action,  but  who  plead  separately  and  by  a 
different  counsel,  are  each  entitled  to  the  two 
peremptory  challenges  allowed  by  statute. 


In  such  a  case  their  rights  and  liabilities  may 
be  very  different,  and  jurors  who,  for  va- 
rious reasons,  may  be  objectionable  to  one, 
might  be  perfectly  satisfactory  to  another, 
and  so  the  adoption  of  any  other  rule  would 
result  in  insuperable  difElcultles.  8tn»h  t. 
Hinchman,  37  Mich.  490,  491. 

EAOH  TAXPATEB. 

The  words  "each  taxpayer,**  as  used  in 
Obnst  1870,  art  2,  S  28,  providing  that  the 
Legislature  shall  exempt  from  taxation  $1,- 
000  worth  of  personal  property  in  the  hands 
of  each  taxpayer,  apply  to  each  taxpay^,  and 
not  to  each  head  of  the  faifiily.  A  married 
woman  is  therefore  entitled  to. such  exemp- 
tion, though  her  husband  is  entitled  to  and 
has  been  allowed  the  same  exemption.  First 
Nat  Bank  y.  Town  of  Morristown,  23  &  W. 
976,  93  Tenn.  (9  Pickle)  20&    , 

EAOH  WEEK. 

Bev.  Laws,  p.  218,  entitled  *An  act  for 
the  relief  of  persons  imprisoned  for  debt," 
and  requiring  that  there  should  be  paid  by 
the  dissatisfied  creditor  to  the  insolvent  debt- 
or a  certain  sum  on  the  second  day  of  "each 
week,"  means  that  the  payments  must  be 
made  on  a  fixed  day,  and  that  the  pay- 
ments in  no  instance  be  more  than  one  week 
asunder.  State  T.  StUes,  12  N.  J.  Law  (7 
Halst)  296,  297. 

EAOHTEAB. 

In  Laws  1875,  e.  610,  which  provides 
that  corporations  shall  within  20  days  after 
the  1st  of  January  in  each  year  make  a  re- 
port, which  will  state  the  amount  of  capital 
and  the  portion  actually  paid  in,  etc.,  "each 
year"  means  annually.  Allen  v.  Clark,  21 
N.  Y.  Supp.  338,  840,  06  Hun,  62& 

In  a  statute  providing  that  It  shall  not 
be  lawful  to  catch  trout  "between  the  1st 
day  of  October  of  each  year  and  the  1st  day 
of  June  of  each  year,"  the  term  "each  year" 
does  not  mean  the  same  year,  so  as  to  forbid 
the  fishing  only  between  June  and  October; 
but  in  view  of  the  order  in  which  the  dates 
are  arranged,  and  the  practical  construction 
that  has  always  been  placed  upon  the  law, 
the  Legislature  evidently  intended  the  close 
season  to  run  from  October  of  one  year  to 
June  of  the  succeeding  year.  Bx  parte  Hew- 
lett, 40  Pac.  96,  97,  22  Nev.  338. 

EALDERMAN. 

See  '^Alderman.'* 

EAR. 

An  "ear,**  fn  s  mechanical  sense,  is  a 
projsctiiv  part  trom  tha  side  of  anything. 
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Oonsolidated  Vapor-Stove  Go.  ▼.  Bllwood  Oa»- 
StOYO  &  Stamping  CJo.  (U.  &)  63  Fed.  e88»  68d. 
(Quoting  Web.  Diet) 

EARLIEST  POSSIBLE  MOMENT. 

An  obligation  to  pay  a  sum  of  money 
at  tbe  "earliest  possible  moment"  is  not  an 
agreement  to  pay  instantly,  unless  the  mak- 
er has  the  ability  so  to  pay;  but  it  is  con- 
ditional, and  fixes  the  burden  on  the  person 
suing  on  the  obligation  to  prove  the  ability 
of  the  maker  to  pay  the  debt  Bowlett  t. 
Lane,  43  Tex.  274,  27&. 

EARN. 

The  word  *^am**  means  to  gain  as  a 
^ust  return  or  recompense  by  service,  labor, 
or  exertion.  Dayton  v.  £^wart,  72  Pac.  420, 
421,  28  Mont  153. 

*'Eam*'  means  to  gain,  get  obtain,  or 
acquire  as  the  reward  of  labor  or  perform- 
ance of  some  service.  Rafferty  v.  Raff erty,  5 
Pa.  Dist  R.  453,  458  (citing  Worcester,  Law 
Diet);  In  re  Lewis'  Estate,  27  Atl.  35,  156 
Pa.  337.  Hence,  under  Act  Pa.  June  3,  1887, 
I  1,  providing  that  property  of  every  kind 
owned,  acquired,  or  "earned"  by  a  woman 
before  or  during  her  marriage  shall  belong 
to  her  and  not  to  her  husband,  a  married 
woman  has  an  exclusive  property  in  the 
earnings  of  her  own  bands.  In  re  Lewis' 
Estate.  27  Ati.  35,  15(i  Pa.  337. 

Wages  are  "earned,"  in  the  sense  in 
which  that  term  is  used  in  the  bankruptcy 
act  (Act  July  1,  1898,  c.  541,  30  SUt  544 
[U.  S.  Oomp.  St  1901.  p.  3418]),  giving  pref- 
erence to  wages  earned  within  three  months 
before  the  commencement  of  the  proceed- 
ings, so  long  as  a  bona  fide  contract  of  hir- 
ing exists,  and  the  clerk  or  servant  continues 
in  the  master's  employment  and  does  all 
that  he  is  required  to  do.  The  practice  of 
giving  vacations  with  coutinued  pay  is  very 
general  in  all  departments  of  business.  Va- 
cation wages  cannot  be  regarded  as  a  mere 
gratuity  given  in  recognition  of  past  or  pres- 
ent services.  By  continuing  the  relation  of 
employer  and  employ^  during  a  dull  season, 
the  employer  holds  his  working  force  in  read- 
iness for  the  active  season.  The  relation  of 
the  employer  and  employ^  is  as  strictly  a 
business  relation  as  it  is  during  the  working 
season,  and  there  is  full  legal  consideration 
for  the  master's  promise  to  pay  wages  during 
this  period.  In  re  B.  H.  Gladding  Ck).  (U.  S.) 
120  Fed.  709,  711. 

EARNEST. 

"Earnest^  means  payment  of  part  of  the 
price  of  goods  sold,  or  a  delivery  of  part  of 
the  goods,  for  the  purpose  of  binding  the  con- 
tract   The  idea  of  "earnest"  in  connection 


with  contracts  was  taken  from  the  civil  law. 
As  used  in  the  statute  of  frauds  providing 
that  sales  of  personalty  of  over  a  certain 
value  shall  be  void  unless  there  be  a  memo- 
randum in  writing,  or  the  purchaser  receive 
and  accept  the  same,  or  give  something  in 
earnest  "earnest"  means  a  part  payment  of 
the  price.  Howe  v.  Hayward,  108  Mass.  54, 
55,  11  Am.  Rep.  306  (citing  2  Bl.  Gomm.  447; 
Pordage  v.  Cole,  1  Saund.  319b;  Walker  v. 
Nossey,  16  Mees.  ft  W.  802);  Hudnut  v.  Weir, 
100  Ind.  501,  502. 

Earnest  is  only  one  mode  of  binding  a 
bargain  and  giving  to  the  buyer  a  right  to 
the  goods  on  payment  and,  if  the  buyer 
does  not  come  in  a  reasonable  time  after 
agreement  and  pay  for  and  take  the  goods, 
the  contract  is  dissolved.  Robinson  v. 
Thoma,  70  Pac.  240,  241,  30  Wash.  129. 

The  delivery  of  sacks  by  the  purchaser 
of  corn,  who  agreed  to  pay  a  certain  sum 
per  bushel,  and  as  part  of  the  consideration 
to  furnish  the  sacks  in  which  to  put  it  was 
not  a  delivery  of  anything  in  "earnest"  for 
they  were  not  a  part  payment  for  the  price 
of  the  com.  They  continued  the  property 
of  the  defendant  after,  the  same  as  before, 
they  were  delivered  to  the  seller,  who  took 
no  property  in  them,  nor  other  right  except 
to  fill  them  with  corn  and  return  them. 
Hudnut  V.  Weir,  100  Ind.  501,  602. 


EARNINGS. 

.  See  "Gross  Earnings**;  "Individual 
Earnings";  "Net  Earnings";  "Per- 
sonal Earnings";  "Professional  Earn- 
ings"; "Surplus  Earnings." 

The  word  "earnings"  means  the  earn- 
ings or  reward  of  labor;  the  price  of  services 
performed.  Pryor  v.  Metropolitan  St  Ry. 
Co.,  85  Mo.  App.  367,  372;  Goodhart  v.  Penn- 
sylvania R.  Co.,  35  Atl.  191,  193,  177  Pa.  h 
55  Am.  St  Rep.  705. 

"Earnings"  Is  that  which  Is  earned. 
Dayton  v.  Ewart,  72  Pac  420,  421,  28  Mont 
153. 

"Earnings"  represent,  in  common  speech, 
the  reward  for  personal  services,  whether  in 
money  or  chattels,  and  they  may  be  acquired 
or  owned  or  possessed  within  the  fair  mean- 
ing of  a  statute  providing  that  a  married 
woman  shall  have  the  same  right  and  power 
as  an  unmarried  person  to  acquire,  own,  and 
possess  any  property.  Nuding  v.  Urich,  32 
Atl.  409,  410,  169  Pa.  289. 

"Wages  and  earnings^**  of  a  debtor, 
within  the  meaning  of  the  exemption  statute. 
Include  such  wages  and  earnings  as  long  as 
they  can  be  identified,  and  they  do  not  lose 
their  character  by  the  mere  fact  of  their 
being  paid  to  the  debtor.  Rutter  T.  Shum 
way,  26  Pac.  321,  322,  16  Colo.  85. 
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''Earnings,**  as  used  in  a  Wisconsin  stat- 
ute providing  that  the  earnings  of  all  mar- 
ried persons^  and  of  all  other  persons  who 
have  to  provide  for  the  entire  support  of  a 
family  for  60  days  next  preceding  the  Issu- 
ing of  any  process,  shall  be  exempt  from 
seizure,  means  the  gains  of  the  debtor  de- 
rived from  his  services  or  labor  without  the 
aid  of  capital.  If  the  debtor  has  no  capital, 
and  no  credit  contributing  to  Increase  his 
profits,  except  the  credit  arising  from  the 
labor  or  service  In  which  he  Is  presently  en- 
gaged, and  out  of  the  proceeds  of  which  his 
obligations  on  account  of  such  labor  or  serv- 
ice are  discharged,  then  his  net  receipts  or 
gains  from  such  labor  or  service  may  fairly 
be  accounted  "earnings."  Gampfleld  v.  Lang 
(U.  S.)  25  Fed.  128,  131;  Brown  ▼.  Hebard, 
20  Wis.  326,  330,  91  Am.  Dec.  408. 

Buildins  oontraet. 

An  assignment  of  a  building  contract  Is 
not  an  assignment  of  "earnings/*  within  a 
statute  requiring  such  an  assignment  to  be 
recorded.  Abbott  ▼.  Davidson,  25  AtL  839, 
18  R.  I.  91. 

Compensatiom  from,  boarders. 

Money  due  for  board  furnished  to  sail- 
ors by  a  debtor,  under  an  agreement  with  a 
third  person,  is  ''earnings,*'  within  the  mean- 
ing of  St.  1865,  c.  43»  I  2,  declaring  that  an 
unrecorded  assignment  of  future  earnings 
shall  be  invalid  against  a  trustee  process. 
Jason  V.  Antone,  131  Mass.  534,  535. 

In  Code  1873,  i  3074,  providing  that  the 
earnings  of  a  debtor  for  his  personal  services 
or  those  of  his  family  at  any  time  within  90 
days  next  preceding  the  levy  are  exempt 
from  execution  and  attachment,  the  term 
"earnings"  means  earnings  for  personal 
service,  as  contradistinguished  from  the  in- 
come arising  from  a  business  involving  other 
elements  of  gain  than  the  mere  personal 
services  of  those  conducting  it  Money  due 
from  boarders  for  board  to  a  boarding  house 
keeper  who  rents  a  house  for  such  business, 
furnishes  for  the  use  of  the  boarders  the 
proper  chambers,  kitchen,  dining  room,  and 
other  furniture,  buys  materials  for  food  and 
has  them  cooked,  employs  servants  for  cook- 
ing, waiting  on  the  table,  taking  care  of 
the  chambers,  and  other  purposes,  and  pays 
such  servants  therefor,  who  assists  in  and 
oversees  about  the  house,  and  charges  the 
boarders  a  stated  sum  per  month  in  a  lump 
for  the  entire  board  and  lodging  thus  fur- 
nished, is  not  "earnings."  The  business  of 
keeping  a  boarding  house  Involves  many  ele- 
ments of  profit  aside  from  the  mere  personal 
earnings  of  the  proprietor  and  his  family. 
It  Involves  compensation  for  the  use  of  the 
premises.  Including  their  value  and  location, 
the  profits  on  the  raw  materials  employed, 
and  the  general  character  of  the  establish- 
ment Shelly  T.  Smith,  13  N.  W.  419.  420, 
69  Iowa,  453. 


Compensation  for  expenditnros  or  ma- 
terials. 

In  St  1866,  c  43,  I  2,  declaring  an  un- 
recorded assignment  of  future  earnings  in- 
valid against  trustee  process,  "earnings"  has 
a  more  extensive  signification  than  the  word 
"wages,**  and  applies  to  the  compensation 
for  services,  a  term  which  involves  more 
than  the  mere  labor  of  the  person  by  whom 
they  are  rendered,  and  may  include  compen- 
sation for  expenditures  incurred  or  materials 
furnished,  as  well  as  labor.  Somers  v.  Kell- 
her,  115  Mass.  165,  167;  Jenks  v.  Dyer,  102 
Mass.  235,  236;  Kendall  v.  Klngsley,  120 
Mass.  94,  95. 

The  term  "earnings**  implies  that  the 
sum  due  shall  be  claimed  for  the  personal 
service  of  the  claimant,  and  that  it  shall  not 
Include,  to  any  substantial  extent  recom- 
pense for  materials  furnished.  Dayton  v. 
Bwart  72  Pac  420.  421,  28  Mont  158. 

A  fund  resulting  from  sales  of  materials, 
manufactured  Iron,  products  from  the  land, 
or  general  personal  property  of  a  corpora-' 
tion,  all  indicating  a  final  winding  up  of  the 
business  of  the  concern,  can  In  no  sense  be 
called  "earnings."  Gehr  v.  Mont  Alto  Iron 
Co.,  34  Atl.  638,  639, 174  Pa.  430. 

Dividends  or  net  eamincs- 

"Bamings,"  as  used  in  an  acceptance 
of  an  order  and  agreement  to  pay  If  the  earn- 
ings of  the  drawer  are  sufficient  to  cover 
the  amount,  should  be  construed  to  mean  the 
gross  earnings,  since  the  word  "earnings" 
never  means  net  earnings  unless  so  qualified. 
Smith  V.  Bates  Mach.  Co.,  65  N.  E.  G9,  182 
111.  166. 

"Earnings,"  as  applied  to  a  corporation, 
ordinarily  means  earnings  declared  as  divi- 
dends; but  it  cannot  be  doubted  that  a  cor- 
poration, In  the  making  of  contracts  and  of 
by-laws,  may  give  to  that  term  a  different 
meaning,  and  employ  it  to  designate  money 
earned.  Bigbee  &  W.  R.  Packet  Co.  v. 
Moore,  25  South.  602,  608,  121  Ala.  379. 

Eamiaffs  by  mental  effort* 

In  a  statute  providing  that  no  person 
summoned  as  trustee  should  be  charged  as 
such  on  account  of  the  "personal  services  or 
earnings"  of  the  wife  of  the  debtor  at  any 
time,  or  on  account  of  any  labor  performed 
by  the  debtor  or  any  of  his  family  after  the 
service  of  the  process,  "earnings"  means 
something  more  than  the  term  "labor," 
which  has  been  construed  as  confined  to  serv- 
ices where  physical  toll  was  the  main  in- 
gredient, although  directed  and  made  more 
valuable  by  mechanical  skill.  Her  personal 
services  and  earnings  may  be  as  well  for 
works  of  skill  and  science  as  for  mere  physi- 
cal toll.  They  are  exempt  no  matter  how 
earned.    Hoyt  v.  White,  46  N.  £L  45^  48. 
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By  Laws  1872,  c.  166,  the  Indlyidnal 
"earnings"  of  a  married  woman,  except  those 
occurring  by  labor  performed  for  her  hus- 
band, are  her  separate  property,  and  not  sub- 
ject to  her  husband's  control  or  liable  for 
his  debts.  Where  a  married  woman  having 
no  separate  property  purchased  a  farm  on 
credit,  taking  the  title  in  her  own  name, 
which  farm  was  carried  on  and  managed 
by  her  husband,  without  any  spedflc  agree- 
ment as  to  his  compensation,  the  crops  rais- 
ed under  such  management  were  "earnings*' 
of  the  wife,  and  not  liable  for  the  debts  of 
the  husband.  A  wife  may  get  or  acquire 
property  by  her  labor,  skill,  or  talents,  and 
hold  and  enjoy  it  as  earnings.  Dr.  Webster 
defines  "earnings"  to  be  that  which  is  earn- 
ed; that  which  is  gained  or  merited  by  labor; 
service  or  performance;  wages  or  reward. 
We  know  thtft  some  gifted  women  acquire 
or  earn  large  sums  of  money  by  their  writ- 
ings, works  of  art,  or  by  singing  or  per- 
formance on  the  stage.  Others,  again,  make 
wealth  in  carrying  on  trade,  or  by  sagacious 
or  well-directed  efforts  in  some  branch  of 
industry.  These  earnings  and  profits  the 
law  secures  to  the  married  woman  as  her 
separate  property.  Dayton  v.  Walsh,  2  N. 
W.  66,  67,  47  Wis.  118,  32  Am.  Rep.  767. 

Eamliiflrs  with  team. 

Earnings  as  used  in  Rev.  St  c  184, 
p.  1653,  i  140,  exempting  from  seizure  on 
attachment  or  execution  the  earnings  of  all 
married  persons  or  heads  of  families  for  60 
days  preceding  the  process,  did  not  mean 
merely  the  earnings  by  their  own  manual 
labor,  but  would  include  earnings  obtained 
with  team,  wagon,  or  dray  and  tackle. 
Kuntz  V.  Kinney,  83  Wis.  610,  513. 

Profits. 

The  word  ••earnings"  means  the  fruit  or 
reward  of  labor;  the  price  of  services  per- 
formed. Profits  derived  from  an  Investment 
or  the  management  of  a  business  enterprise 
are  not  earnings.  The  deduction  from  such 
profits  of  the  legal  rate  of  interest  on  the 
money  employed  does  not  give  to  the  bal- 
ance of  the  profits  the  character  of  earnings. 
Goodhart  v.  Pennsylvania  R.  Ck>.,  86  Atl. 
191,  198,  177  Pa.  1*  66  Am.  St  Rep.  706. 

Bents* 

As  used  in  St  1865,  c.  43,  §  2,  the  term 
"earnings"  cannot,  upon  any  construction, 
however  liberal,  include  rents  payable  under 
an  ordinary  contract  or  lease  which  requires 
no  personal  service  on  the  part  of  the  lessor. 
Kendall  v.  Kingsley,  120  Mass.  M,  96. 

EARTH. 

"Earth,'*  In  chemistry.  Is  a  metallic  ox- 
ide^ Inodorous,  dry,  uninflammable,  and  in- 
fusible. Jenkins  t.  Johnson  (U.  &)  18  Fed. 
Gas.  625»  627. 


Within  a  contract  for  excavating,  the 
term  "earth"  Includes  everything  except 
rocks,  grubbing,  and  clearing.  Nesbitt  v. 
LouisviUe,  O.  &  a  R.  Oo.  (S.  a)  2  Speers, 
697,  705. 

In  St  1849,  c.  487,  |  1»  authorizing  the 
selectmen  of  a  town  to  select  and  lay  out  a 
lot  of  land  for  a  gravel  pit  for  the  purpose  of 
securing  earth  and  gravel  to  be  used  in  the 
repair  of  roads,  "earth  and  gravel**  should 
be  construed  to  include  any  earth,  gravel,  or 
stone  suitable  for  use  in  repairing  and  con- 
structing roads,  and  capable  of  being  dug  out 
of  the  ground  and  removed  by  ordinary  ex- 
cavation. The  words  "earth  and  gravel"  are 
not  to  be  taken  with  such  extreme  strictness 
as  to  require  that  the  grav^  should  be  screen- 
ed, or  that  the  question  should  be  raised,  and 
decided  Judicially  how  large  a  piece  of  .gravel 
or  stone  may  be  included  in  the  general  de- 
scription of  "earth  and  graveL"  Hatch  v. 
Hawkes,  126  Mass.  177,  181. 

Hardpaa.  and  graTel. 

"Earth,"  as  used  in  a  contract  for  the 
excavation  of  earth  at  a  certain  price  per 
yard,  should  be  construed  to  include  hardpan, 
which  Webster  defines  as  "a  hard  stratum  of 
earth."  Webster  defines  "earth"  to  l>e  "soil 
of  all  kinds,  including  gravel,  loam,  and  the 
like,  in  distinction  from  the  firm  rock."  Dick- 
inson Y.  City  of  Poughkeepsie,  75  N.  T.  65» 
71. 

"Barth,"  as  used  in  a  contract  for  the  ^- 
cavatlon  of  earth  at  a  certain  price  per  cubic 
yard,,  means  ordinary  earth,  and  includes  all 
materials  whatever  from  beneath  the  surface 
of  the  ground,  which  would  include  indurated 
earth  or  gravel.  Shephard  v.  St  Charles 
Western  Plankroad  Co.,  28  Mo.  873^  377. 

In  a  contract  for  grading,  the  term  "earth 
excavations"  mean  ordinary  earth,  and,  al- 
though excavations  in  general  might  include 
all  materials  found  beneath  the  surface  of 
the  ground,  yet  the  expression  "excavations 
of  earth"  excludes  other  materials  than  ordi- 
nary earth,  such  as  indurated  earth  or  gravel. 
Blair  V.  Corby,  87  Mo.  313,  817. 

EABTH  OHi. 

Under  a  policy  of  fire  Iz^rarance  upon  a 
paper  mill  and  machinery,  containing  a  clause 
prohibiting  the  storing  or  use  on  the  prem- 
ises of  "petroleum,  rock  or  earth  oil,  etc.,*' 
kerosene  is  prohibited.  Buchanan  t.  Ex- 
change Fire  Ins.  Co.,  61  N.  Y.  26,  29. 

"In  the  American  Encyclopedia  (Bd. 
1874),  'earth  oil'  is  said  to  be  a  term  original- 
ly employed  as  a  trade-mark  for  a  mixture  of 
c^taln  liquid  hydrocarbons  used  for  purposes 
of  illumination.  It  has  been  prepared  from 
bituminous  coal,  bituminous  shales,  asphal- 
tum,  malthus,  wood,  resin,  fish  oil,  and  can- 
dle tar;  but  it  is  doubtless  true  that  at  the 
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present  time  Its  practical  business  source  is 
petrolemn,  from  whicb  it  is  obtained  by  a 
process  of  distillation  and  refinement  It  is 
therefore,  in  a  commercial  sense,  a  r^Uied 
coal  or  earth  oil."  Bennett  t.  North  British 
&  Mercantile  Ins.  Oo.,  81  N.  T.  273,  275^  87 
Am.  Rep.  001. 

Naphtha,  benzine  or  benzol,  and  kerosene 
are  all  refined  coal  or  earth  oils^  not  differing 
in  their  nature,  but  only  in  the  degree  of  ior 
flammablllty,  kerosene  being  much  less  In- 
flammable than  either  of  the  others.  Morse 
Y.  Buffalo  Fire  &  Marine  Ins.  Oo,»  80  Wis.  634^ 
536^  11  Am.  Bep.  687. 

EABTKENWABB. 

'TileB"  are  defined  as  plates  or  pieces 
of  baked  clay  used  for  covering  roofs,  floors, 
and  walls,  and  for  ornamental  work,  as  well 
as  drains.  Such  pieces  being  made  of  earth 
are  earthen,  and,  being  earthen  goods,  com- 
modities, or  merchandise^  are  "earthenware^ 
within  Customs  Duty  Act  March  8,  1888,  c 
121,  22  Stat  488  [U.  &  Oomp.  St  1901,  p. 
2247].  Webster  deflnes  "earthenware"  as 
vessels  and  other  utensils,  ornaments  or  the 
like,  made  of  baked  clay.  Bossma^  v.  Hed- 
den,  146  V.  S.  561,  568,  12  Sup.  Ct  925,  86 
L.  Ed.  817;  Id.  (U.  a)  37  Fed.  99. 102. 

•*Barthenware^**  by  the  Century  Diction- 
ary, is  anything  made  of  clay,  and  baked  in  a 
kiln  or  dried  in  the  sun,  and  does  not  include 
statuettes  found  to  be  made  of  plaster  of 
paris,  47  per  cent  of  which  is  sulphuric  add, 
33  per  cent  lime,  and  20  per  cent,  water. 
T.  Bing  &  Co.'s.  Successors  v.  United  States 
{U.  S.)  121  Fed.  194,  195. 

EABTKT  MATEBIAI.. 

Carbonate  of  lead  is  an  ^'earthy  mate- 
rial**; consequentiy  its  use  with  phosphorus 
in  the  formation  of  a  composition  for  the 
heads  of  friction  matches  is  an  infringement 
of  a  patent  tor  the  use,  in  such  connection, 
of  *'a  paste  or  composition"  consisting  of 
phosphorus  and  ''earthy  material,"  with  the 
addition  of  a  glutinous  substance  for  the 
purpose  of  cohesion.  Bryan  v.  Stevens  (U. 
8.)  4  Fed.  Cas.  610,  611»  618. 

EASEMENT. 

flee  "Apparent  Basemenf*;  ''Continuous 
Easement";  "Equitable  Easement"; 
"Implied  Easement";  "Intermittent 
Easement";  "Noncontinuous  Ease- 
ment"; "Private  Basement";  "Public 
Easement";   "Secondary  Easement** 

Negative  easement  see  "Amenity.** 

Otiier  easement  see  "Other.** 

An  easement  is  a  liberty,  privilege,  or 
advantage  which  one  may  have  in  the  land 
«f  another  without  proflt     Appeal  of  Big 


Mountain  Imp.  Co.,  54  Pa.  (4  P.  F.  Smith) 
361;  Albright  v.  Cortright  45  AtL  634,  635, 
64  N.  J.  Law  (35  Troom)  330,  48  L.  B.  A« 
616,  81  Am.  St  Bep.  604;  Pierce  v.  Keator, 
70  N.  T.  419,  421,  26  Am.  Bep.  612;  Stokes  v. 
Maxson,  84  N.  W.  949,  960,  113  Iowa,  122,  86 
Am.  St  Bep.  867;  Oook  v.  Chicago,  B.  &  Q. 
By.  Co.,  40  Iowa,  451, 466;  Wynn  v.  Garland, 
19  Ark.  23,  68  Am.  Dec.  190;  Johnson  v. 
Lewis,  2  S.  W.  329,  330,  47  Ark.  66;  Scheel 
V.  Alhambra  Mln.  Co.  (U.  S.)  79  Fed.  821,  823. 

An  easement  is  a  liberty,  privilege,  or 
advantage  in  land,  without  profit  erlsting 
distinct  from  the  ownership  of  the  soil. 
Harrison  v.  Boring,  44  TeaL  265,  267  (citing 
8  Kent  Comm.  666);  Nellis  v.  Munson,  15 
N.  B.  739,  740,  108  N.  T.  453;  Canfleld  v. 
Ford  (N.  Y.)  28  Barb.  336,  340;  Weasels  v. 
Oolebank,  51  N.  B.  639,  640,  174  lU.  618; 
Stokes  V.  Mazson,  84  N.  W.  949,  950,  113 
Iowa,  122,  86  Am.  St  Bep.  367. 

An  easement  is  a  service  or  convenience 
which  one  has  of  another  without  profit  &s  a 
right  of  way,  water  course^  or  wasMng  place 
on  another's  ground.  Brakely  v.  Sharp,  9  N. 
J.  Eq.  (1  Stockt)  9,  13  (citing  Jac.  Law  Diet 
tit  "Easement");  Dlnehart  v.  Wells  (N.  T.) 
2  Barb.  432,  435  (citing  3  Cruise's  Dig.  n. 
484).  See,  also,  Peck  v.  Smith,  1  Conn.  103, 
135,  6  Am.  Dec.  216;  Bhode  Island  Hospital 
Trust  Co.  V.  Hayden,  40  Aa  421,  422,  20 
B.  L  544,  42  L.  B.  A«  107. 

"Basement"  is  defined  to  be  a  "right 
without  profit  created  by  grant  or  prescrip- 
tion, which  the  owner  of  one  estate  may  exer- 
cise in  or  over  the  estate  of  another  for  the 
benefit  of  the  former.'*  Greenwood,  L.  &  P. 
J.  B.  Co.  V.  New  York  ft  O.  L.  B.  Co..  31  N. 
B.  874,  875,  134  N.  Y.  435  (quoting  Washb. 
Easem.  2);  Cook  v.  Chicago,  B.  &  Q.  B.  Co., 
40  Iowa,  451,  456;  McMlllian  v.  Lauer  (N.  Y.) 
24  N.  Y.  Supp.  951,  954. 

An  easement  is  an  interest  in  land  cre- 
ated by  grant  or  agreement  express  or  im-« 
plied,  which  confers  a  right  upon  the  owner 
thereof  to  some  profit  benefit  dominion,  or 
lawful  use  out  of  or  over  the  estate  <^  an- 
other. Los  Angeles  Terminal  Land  Ck>.  v. 
Muir,  68  Pac.  308,  312,  136  Cal.  36;  Huyck 
V.  Andrews,  21  N.  Y.  St  Bep.  924,  927,  929; 
Id.,  20  N.  B.  581,  682,  113  N.  Y.  81,  3  L.  B.  A. 
789,  10  Am.  St  Bep.  432;  Atiantic  &  P.  B. 
Co.  V.  Le  Sueur,  19  Pac.  157,  159,  2  Ariz. 
428,  1  L.  B  A.  244;  Northern  Pac  B.  Co.  v. 
Garland,  3  Pac.  134,  139,  5  Mont  146;  Mayo 
V.  Newhoff,  19  Ati.  837,  838^  47  N.  J.  Eq.  31; 
Brew  V.  Van  Deman,  53  Tenn.  (6  Heisk.)  433, 
436. 

An  easement  is  "a  privilege  without 
proflt  which  the  owner  of  one  tenement  has 
a  right  to  enjoy,  in  respect  of  that  tene- 
ment ^  or  over  the  tenement  of  another 
person,  by  reason  whereof  the  latter  is  obli- 
ged to  suffer  or  refrain  from  doing  something? 
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on  his  own  tenement  for  the  advantage  of 
the  former."  Stevenson  v.  Wallace  (Va.) 
27  Grat  77,  87  (quoting  Godd.  Easem.  p.  2); 
Gray  v.  McWilllams,  32  Pac.  976,  077.  98 
C3al.  157.  21  L.  R.  A.  693,  35  Am.  St  Rep. 
163;  O'Neill  v.  Bresse.  23  N.  T.  Supp.  526. 
627,  8  Misc.  Rep.  219;  Wolfe  v.  Frost  (N. 
Y.)  4  Sandf.  Oh.  72,  89  (citing  Gale  &  Wha^ 
ley  Easem.  6);  Chnrchill  v.  Burlington  Wa- 
ter Co.,  94  Iowa,  89,  93,  62  N.  W.  646;  Stov- 
all  V.  Gogglns  Granite  Co.,  42  S.  B.  723,  724, 
116  Ga.  376. 

The  term  "easement^  is  used  to  desig- 
nate some  privilege  eristing  in  one  not  the 
owner  of  the  real  estate,  constituting  a  privi- 
lege in  reference  to  tbe  land.  Rowe  v.  Nal- 
ly,  82  Aa  198,  199,  81  Md.  367. 

"An  'easement  proper*  is  a  privilege 
which  the  owner  of  one  tenement  has  a  right 
to  enjoy,  in  respect  to  that  tenement,  in  or 
over  the  tenement  of  another  person."  Par- 
sons V.  Johnson,  68  N.  Y.  62,  66,  23  Am.  Rep. 
149. 

"An  easement  is  a  charge  imposed  on  one 
heritage  for  the  use  and  advantage  of  a 
heritage  belonging  to  another  proprietor." 
Manbeck  v.  Jones,  42  Atl.  636,  537,  190  Pa. 
171. 

An  "easement"  may  be  concisely  defined 
as  a  privilege  without  profit  which  one  has 
for  the  benefit  of  his  land  in  the  land  of  an- 
other. Bonney  v.  Greenwood,  62  Atl.  786, 
789,  96  Me.  335. 

The  idea,  in  definitions  of  an  "ease- 
ment" to  real  estate  granted,  is  a  privilege 
off  and  beyond  the  local  boundaries  of  the 
land  conveyed.  Tucker  v.  Jones,  19  Pac 
671,  673.  8  Mont  225  (citing  Cave  T.  Crafts, 
53  Cal.  135). 

An  easement  is  a  quality  superadded  to 
the  usual  rights,  and,  as  it  were,  passing 
the  ordinary  bounds  of  property,  and  with 
t  the  exception  of  those  easements  the  enjoy- 
ment of  which  depends  upon  an  actual  inter- 
ference of  man  at  each  time  of  enjoyment, 
as  of  a  right  of  way,  it  is  attended  with  a 
permanent  alteration  of  the  two  heritages 
affected  by  it  showing  that  one  is  benefited 
and  the  other  burdened  by  the  easement  in 
question.  Toothe  v.  Bryce,  26  Atl.  182,  189, 
50  N.  J.  Eq.  689. 

"An  easement  may  consist  either  in  suf- 
fering something  to  be  done,  or  in  abstain- 
ing from  doing  something  upon  the  servient 
tenement"  4  Kent  Comm.  419.  In  the  civil 
law  it  is  denominated  a  '^servitude.**  A 
common  form  of  such  un  easement  or  servi- 
tude is  the  prohibition  of  a  grantee  or  lessee 
from  carrying  on  a  particular  kind  of  busi- 
ness or  occupation  on  the  servient  estate, 
which,  if  unobjectionable  on  grounds  of  pub- 
lic policy,  a  court  of  equity  will  intervene  to 
establish  and  protect  by  asserting  a  juris- 


diction In  the  nature  of  specific  performance. 
McMahon  v.  WUliams.  79  Ala.  288,  290. 

The  following  land  burdens  or  servi- 
tudes upon  land  may  be  attached  to  other 
lands  as  incidents  or  appurtenances,  and  are 
then  called  "easements":  (1)  The  right  of 
pasturage;  (2)  the  right  of  fishing;  (3)  the 
right  of  taking  game;  (4)  the  right  of  way; 
(5)  the  right  of  taking  water,  wood,  mineralsi. 
and  other  things;  (6)  the  right  of  transacting 
business  upon  land;  (7)  tbe  right  of  conduct- 
ing lawful  sports  upon  land;  (8)  the  right 
of  receiving  air,  light  or  heat  from  or  over, 
or  discharging  the  same  upon  or  over,  land; 
(9)  the  right  of  receiving  water  from  or  dis- 
charging the  same  upon  land;  (10)  the  right 
of  flowing  land;  (11)  the  right  of  having 
water  flow  without  diminution  or  disturb- 
ance of  any  kind;  (12)  the  right  of  using  a 
wall  as  a  party  wall;  (13)  the  right  of  re- 
ceiving more  than  lateral  support  from  ad- 
jacent land  or  things  adjacent  thereto;  (14) 
the  right  of  having  the  whole  of  a  division 
fence  maintained  by  a  coterminous  owner; 

(15)  the  right  of  having  public  conveyances 
stopped,  or  of  stopping  the  same,  on  land; 

(16)  the  right  of  a  seat  in  church;  (17)  the 
right  of  burial.  The  following  land  burdens 
or  servitudes  upon  land  may  be  granted  and 
held,  though  not  attached  to  land:  (1)  The 
right  of  pasture,  and  of  fishing  and  taking 
game;  (2)  the  right  of  a  seat  in  church;  (3) 
the  right  of  burial;  (4)  the  right  of  taking 
rents  an{l  tolls;  (5)  the  rlgbt  of  way;  (6) 
the  right  of  taking  water,  wood,  minerals, 
or  other  things.  Civ.  Code  S.  D.  1903,  §| 
267.  268;   Rev.  St.  Okl.  1903,  H  4062,  4053. 

Apparent,  continnonsy  and  disoontinu- 
ous  easemeiits. 

Easements  or  servitudes  are  divided  by 
the  Civil  Code  of  France  into  continuous 
and  discontinuous  ones.  Lampman  v.  Milks, 
21  N.  Y.  605,  615. 

"Easements"  are  divided  Into  two  class- 
es, those  which  are  apparent  and  continuous, 
and  those  which  are  not  Tbe  former  will 
pass  on  the  severance  of  the  two  tenements 
as  appurtenant  without  the  use  of  the  word 
"appurtenant,"  but  the  latter  will  not  be 
created  unless  tbe  grantor  uses  language  in 
the  conveyance  sufficient  to  create  the  ease- 
ment de  novo.  An  easement  which  is  con- 
tinuous, and  is  made  apparent  by  a  perma- 
nent structure  by  means  of  which  the  right 
is  enjoyed,  is  an  easement  which  will  be 
created  as  an  appurtenant  without  words  of 
grant  de  novo;  as.  for  instance,  the  flow  of 
water  through  a  trunk  constructed  and  used 
for  that  purpose.  Whalen  t.  Manchester 
Land  Co..  47  Ati.  443,  444.  65  N.  J.  Law.  206. 

Basements  are  of  two  kinds,  similar  to 
one  another  in  many  respects,  but  differing 
in  many  particulars.  To  the  flrst  class  be- 
long those  easements  created  by  the  act  of 
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man,  and  the  second  those  which  are  given 
by  law  to  every  owner  of  land.  This  latter 
class  is  given  by  law  because  without  them 
there  would  be  no  security  in  the  enjoyment 
of  land  by  the  owner.  A  right  to  have  sur- 
face water  flow  upon  the  lands  of  another  in 
the  natural  way  is  an  easement  of  the  sec- 
ond class.  Gray  v.  McWilliams,  32  Pac.  976, 
SHI,  98  Gal.  167,  21  L.  R.  A.  593,  85  Am.  St 
Bep.  163. 

As  appwrt«maat  to  land* 

An  easement  is  part  of  the  estate  and ! 
vests  with  it,  and  is  not  attached  to  the  per- ; 
son.    It  is  the  land  constituting  the  dominant  < 
estate  which  possesses  the  easement,  not  the  j 
owner  of  the  land.    Basements  may  be  ac-  \ 
quired  either  by  grant  or  prescription,  but,  | 
in  whatever  manner  acquired,  they  are  an- 
nexed to  dominant  estates.    The  enjoyment 
by  a  dominant  estate  of  an  easement  for  a 
sufficient  length  of  time  to  create  a  right 
by  prescription  will  annex  the  easement  to  ; 
that  estate,  and  it  will  pass  by  grant    Ross  | 
V.  Thompson,  78  Ind.  90,  91.  i 

Generally  speaking,  an  easement  is  a  ; 
right  which  exists  in  favor  of  one  parcel  of 
land  in  or  over  another  parcel,  and  the  law  ; 
of  easements  relates  exclusively  to  land,  and  • 
cannot  be  applied  to  chattels.    In  this  case 
it  was  held  that  the  owner  of  a  .building, ! 
if  he  sells  part  of  it  may  reserve  rights  in 
the  part  sold,  for  the  benefit  of  the  part  re- ! 
tained,  which  the  law  will  protect    Mayo  j 
V.  Newhoff,  19  Atl.  837,  838,  47  N.  J.  Bq.  > 
(2  Dick.)  81.  I 


Creatton, 


An  easement  Is  founded  on  a  grant  by  I 
deed  or  writing,  or  by  prescription,  which  ] 
supposes  one,  being  a  permanent  interest  in. 
another's  land  without  profit,  with  a  right 
at  all  times  to  enter  and  enjoy  it  Ganfield 
▼.  Ford  (N.  Y.)  28  Barb.  336,  840  (citing  3 
Kent  CJomm.  452);  Tabor  v.  Bradley,  18  N. 
Y.  109,  111,  72  Am.  Dec.  498;  Long  v.  May- 
berry,  96  Tenn.  (12  Pickle)  378,  382,  36  S. 
W.  1040;  Ferrell  v.  Ferrell,  60  Tenn.  (1 
Baxt)  329. 

An  easement  is  an  interest  in  land  that 
cannot  be  created,  granted,  or  transferred  ex- 
cept by  operation  of  law,  by  an  instrument 
in  writing,  or  by  prescription.  Smith  v. 
Dennlff,  60  Pac.  398,  399,  24  Mont.  20,  81  Am. 
6t  Rep.  40& 

As  an  easement  is  an  interest  in  land 
to  be  acquired  and  released  only  by  deed, 
it  cannot  be  extinguished  or  renounced  by  a 
parol  agreement  between  the  owners  of  the 
dominant  and  the  servient  tenements.  Dyer 
V.  Sanford,  50  Mass.  (9  Mete.)  395,  43  Am. 
Dec.  899. 

Though   the  grant  of  an   easement  is 
within  the  statute  of  frauds  and  must  be  in 
writing,  yet  a  parol  grant,  executed,  will  be 
3WDS.&P.— 20 


upheld  under  the  same  circumstances  and* 
on  the  same  principles  that  a  parol  contract 
for  the  sale  of  lands  would  be.  Johnson  v. 
Lewis,  14  8.  W.  466.  467,  47  Ark.  66  (citing 
Wynn  v.  Garland,  19  Ark.  23,  68  Am.  Dec. 
190). 

There  are  two  very  usual  methods  of  cre- 
ating an  easement  or  imposing  a  servitude 
on  land:  The  owner  of  a  tract  of  land  may 
convey  a  portion  of  it,  and  in  the  deed  of 
conveyance  may  retain  an  easement  in  it  for 
the  benefit  of  the  portion  which  he  does  not 
dispose  of;  or  he  may  in  the  deed  convey 
to  his  grantee  an  easement  in  the  land  which 
he  retains  in  his  possession.  These  ease- 
ments are  appurtenant  to  the  land,  and  pass 
with  it  to  successive  grantees.  Rowe  v.  Nal- 
ly,  32  AU.  198,  199,  81  Md.  367. 

Essentials. 

The  essential  qualities  of  easements  are 
these:  (1)  They  are  incorporeal;  (2)  they 
are  imposed  on  corporeal  property,  and  not 
on  the  owner  thereof;  (3)  they  convey  no 
right  to  a  participation  in  the  profits  arising 
from  the  sale  of  the  property;  (4)  they  are 
imposed  for  the  benefit  of  the  corporeal  prop- 
erty; (5)  there  must  be  two  distinct  tene- 
ments— ^the  dominant,  to  which  the  right  be- 
longs, and  the  servient  upon  which  the 
obligation  rests.  Pierce  v.  Keator,  70  N.'Y. 
419,  421,  26  Am.  Rep.  612  (citing  Bouv.  Law 
Diet.;  Wash.  Easem.  c  1,  |  1);  Wolfe  v. 
Frost  (N.  Y.)  4  Sandf.  Ch.  72,  89;  Nellis 
V.  Munson,  16  N.  E.  739,  740,  108  N.  Y.  453; 
Kellett  V.  Ida  Clayton  &  G.  W.  Wagon  Road 
Co.,  33  Pac.  885,  886,  99  Gal.  210. 

The  essential  qualities  of  easements  are 
these:  First  they  are  incorporeal;  second, 
they  are  imposed  on  corporeal  property: 
third,  they  confer  no  right  to  a  participation 
in  the  profits  arising  from  such  property; 
fourth,  they  are  imposed  for  the  benefit  of 
corporeal  property.  Shirley  v.  Crabb,  37  N. 
E.  130,  132,  138  Ind.  200,  46  Am.  St  Rep. 
376  (citing  Robinson  v.  Thraikill,  110  Ind. 
117,  10  N.  B.  647;  Branson  v.  Studabaker, 
133  Ind.  147,  33  N.  E.  98). 

Same— Domliuuit  and  servient  estates. 

The  existence  of  an  easement  involves 
the  idea  of  two  distinct  tenements — a  dom- 
inant estate,  to  which  the  right  is  accessorial; 
and  a  servient  estate,  upon  which  it  is  a 
burden  or  charge.  McMahon  v.  Williams, 
79  Ala.  288,  290. 

I  It  is  among  the  essential  qualities  of 
r\i'iy  easement  that  there  are  two  distinct 

!  tenements  or  estates — the  dominant,  to  which 

i  the  right  belongs,  and  the  servient  upon 
which  the  obligation  is  imposed.  Bonney  v. 
Greenwood,  52  Atl.  786,  789,  96  Me.  335;  Sey- 
mour V.  Lewis,  13  N.  J.  Eq.  (1  Beasl.)  439,  450, 
78  Am.  Dec.  108;  Xellis  v.  Munson,  16  N.  E. 

I  739,  740,  108  N.  Y.  453;   KeUett  T.  Ida  Clay 
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ton  &  G.  W.  Wagon  Road  Co..  33  Pac.  885, 
886,  99  CSal.  210;  Wolfe  ▼.  Frost  (N.  Y.)  4 
Sandf.  Ch.  72,  89;  Pierce  v.  Keator,  70  N.  Y. 
419,  421,  26  Am.  Rep.  612;  Wagner  T.  Hanna, 
38  Gal.  Ill,  116^  99  Am.  Dec.  354. 

"An  easement  la  a  right  In  tbe  lands  of 
another.  No  one  can  have  an  easement  In 
his  own  lands;  and  If  an  easement  exists,  If 
the  owner  of  the  dominant  or  servient  tene^ 
ment  acquire  the  other,  the  easement  Is  ex- 
tinguished." Denton  y.  Leddeil,  23  N.  J.  Eq. 
(8  O.  B.  Green)  64,  66;  Tabor  ▼.  Bradley,  18 
N.  Y.  109,  111,  72  Am.  Dec.  498;  Miller  t. 
Piatt,  12  N.  Y.  Super.  Ct  (5  Duer)  272.  277. 

*'An  easement  can  only  consist  of  a  priv- 
ilege upon  or  In  the  land  of  another,  such  as 
a  right  of  way  and  the  like.  Prom  Its  nature, 
a  man  can  never  have  an  easement  In  his 
own  land.  Having  exclusive  and  the  whole 
uninterrupted  right  to  this  enjoyment,  he 
can  In  no  sense  have  an  easement  connected 
with  it;"  and  hence  lands  belonging  to  a 
bridge  company  could  not  pass  as  an  ease- 
ment to  the  bridge  when  It  was  conveyed  by 
a  deed  of  trust  St  Louis  Bridge  Go.  T. 
Curtis,  103  111.  410.  419. 

A  person  cannot  have  an  "easement,"  In 
the  legal  sense  of  the  word,  over  his  own 
land.  Therefore  where  two  adjoining  tracts 
were  owned  by  the  same  party,  who  had 
been  accustomed  for  years  to  pass  from  his 
mansion  on  the  one,  across  the  other,  to  and 
from  the  public  road,  no  right  of  way  as  an 
easement  was  established  appurtenant  to  the 
estate  <m  which  the  house  was  built  Stuy- 
veeant  v.  Woodruff,  21  N.  J.  Law  (1  Zab.) 
133,  136,  151,  57  Am.  Dec  156. 

An  easement  or  right  appurtenant  to  one 
tenement  to  the  enjoyment  of  some  privilege 
in  neighboring  land  may  survive  the  destruc- 
tion of  a  part  of  the  servient  estate  when 
there  Is  anything  remaining  upon  which  the 
dominant  estate  may  operate.  But  the  right 
to  the  use  and  enjoyment  of  a  privilege  In  a 
particular  building  of  another,  which  does 
not  Involve  any  Interest  in  the  soil  apart 
from  the  building,  Is  extinguished  by  the  de- 
struction of  the  building,  for  the  obvious  rea- 
son that  nothing  remains  on  which  It  can  op- 
erate. Bonney  v.  Greenwood,  52  AtL  786» 
789,  96  Me.  335. 

As  inoorporeal  bereditament* 

An  easement  Is  an  incorporeal  heredita- 
ment ui  Interest  In  the  servient  estate. 
Warner  v.  Rogers,  23  Minn.  34,  37;  Mackey 
V.  Harmon,  24  N.  W.  702,  703,  34  Minn.  168; 
Clawson  v.  Wallace,  52  Pac  9,  10,  16  Utah, 
300. 

"An  easement  is  an  incorporeal  heredita- 
ment and  passes  with  the  dominant  tene- 
ment by  grant  or  succession,  and  the  servi- 
ent tenement  Is  transmitted  subject  to  the 
easement  in  a  like  manner."    Wolfe  t.  FrosTt 


(N.  Y.)  4  Sandf.  Gh.  72,  73.  See,  also,  Nim- 
nelly  v.  Warner  Iron  Co.,  94  Tenn.  (10  Pickle) 
397,  413,  29  S.  W.  361,  28  U  B.  A.  421. 

As  an.  ImemnliraBee. 

See  ''Incumbrance  (On  Title).*' 

As  an  Imterest  im  land* 

An  easement  Is  a  right  in  the  land  of  an- 
other. Fettos  V.  Humphries*  18  N.  J.  B^.  (3 
O.  B.  Green)  260,  262. 

An  easement  creates  an  Interest  in  land. 
Robinson  v.  Thralklll.  10  N.  ID.  647.  110  Ind. 
117;  Branson  v.  Studabaker,  33  N.  E.  98,  104. 
133  Ind.  147;  Shirley  v.  Crabb,  37  N.  B.  180, 
132,  138  Ind.  200,  46  Am.  St  Rep.  376. 

An  easement  is  said  to  be  a  permanent 
Interest  In  another's  land,  with  a  right  at  all 
times  to  enter  and  enjoy  It,  and  must  there- 
fore be  founded  upon  a  grant  by  deed  or  writ- 
ing, or  upon  prescription.  Emerson  t.  Ber* 
gin,  18  Paa  264^  266,  76  Gal.  197;  Jensen  v. 
Hunter  (Gal.)  41  Pac  14, 17;  CSanfleld  v.  Ford 
(N.  Y.)  28  Barb.  336,  840;  Stokes  v.  Maxson,  84 
N.  W.  949,  950,  113  Iowa,  122,  86  Am.  St 
Rep.  367;  O>ok  r.  Ghlcago,  B.  ft  Q.  B.  Go., 
40  Iowa,  451,  456. 

''An  easement  is  a  privilege,  service,  or 
convenience  In  the  estate  of  another  by  grant 
or  prescription,  but  comprises  no  interest  In 
the  thing  Itself.  It  supposes  that  different 
rights  In  the  use  of  the  same  thing  may  co- 
exist In  different  persons."  Peck  v.  Smith,  1 
(3onn.  103,  135,  6  Am.  Dec.  216;  Rhode  Island 
Hospital  Trust  Go.  t.  Hayden,  40  Atl.  421, 
422,  20  R.  I.  544,  42  L.  B.  A.  107.  And  noth- 
ing is  more  common  than  for  one  to  have  an 
easement  In  the  land  of  another,  who  has  an 
i  estate  In  fee  and  is  In  actual  possession.  It 
>  is  compatible  with  the  right  of  the  owner  of 
the  fee  to  depasture  and  mow  it,  to  take  the 
trees  and  anything  growing  oa  it,  and  hold 
it  in  possession  for  these  purposes.  Rhode 
Island  Hospital  Trust  Go.  v.  ELayden,  40  AtL 
421,  42%  20  R.  I.  544,  42  L.  R.  A.  107. 

An  easement  in  land,  though  an  incorpo- 
real right.  Is  a  hereditament;  an  interest  in 
land.  Long  v.  Mayberry,  96  Tenn.  (12  Pickle) 
378,  382,  36  S.  W.  1040  (citing  Nunnelly  v. 
Southern  Iron  Go.,  94  Tenn.  897, 413,  29  S.  W. 
861,  28  U  R.  A.  421). 

The  grant  of  an  easement  such  as  a 
right  of  way,  Is  an  estate  in  land,  and  hence 
comes  within  the  purview  of  our  registration 
law,  and  unless  it  is  registered  it  is  Inoper- 
ative against  subsequent  purchasers  without 
notice.  Parker  ▼.  Meredith  (Tenn.)  59  8.  W. 
167,  170. 

The  easement  of  a  railroad  company  in 
Its  right  of  way  of  which  it  does  not  own 
the  fee  is  not  an  "easement"  In  the  strict 
technical  sense  of  the  term,  which  Is  a  right 
in  common  with  the  owner,  but  la  rather  in 
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the  nAtnre  of  an  interest  in  the  land.  Bojce 
y.  Mlssonrl  Fac  B.  Co.,  68  &  W.  820,  922»  168 
Mo.  58%  68  L.  B.  A.  442. 


See,  alio,  "lianO.** 

An  easement  in  a  street  or  other  high- 
way appnrtenant  to  an  abutting  lot  partakes 
of  the  nature  of  land.  It  is  a  part  of  the  lot 
to  which  it  is  appurtenant,  passing  to  a  pur- 
chaser with  a  couTeyance  of  the  lot»  and  de- 
scending to  the  heir  on  the  death  of  the  an- 
cestor. Baltimore  &  O.  B.  Ck>.  t.  Lersch,  61 
N.  B.  643.  645,  58  Ohio  St  639. 

An  easement  is  connected  with  and  ap- 
purtenant to  real  estate,  and  so  far  partakes 
of  the  character  of  the  lands  that  It  can  only 
be  acquired  by  grant  or  prescription,  which 
implies  a  previous  grant  Forbes  ▼.  Balen- 
seifer,  74  IIL  183,  185  (citing  Washb.  Easem. 
23);  Atlantic  P.  B.  Oo.  t.  Le  Sueur,  19  Pac. 
157,  159,  2  Ariz.  428»  1  L.  B.  A«  244. 

See   "Property.'^ 

As  right  to  use* 

"An  'easement  la  defined  to  be  the  right 
which  one  man  has  to  use  the  land  of  an- 
other for  a  specific  purpose.*'  Jackson  y. 
Tmlllnger,  9  Or.  393,  397;  Tabor  ▼.  Bradley^ 
18  N.  Y.  109,  111,  72  Am.  Dec  498. 

An  easement  is  a  right  which  one  pro- 
prietor has  to  some  profit,  benefit,  or  bene- 
ficial use  out  of,  in,  or  over  the  estate  of  an- 
other proprietor.  Bitger  ▼.  Parker,  62  Mass. 
(8  Gush.)  145, 147,  54  Am.  Dec  744. 

The  right  of  making  use  of  the  land  of 
others,  whether  it  be  that  of  the  public  or 
of  individuals,  for  precise  and  definite  pur- 
poses not  inconsistent  with  the  general  right  | 
and  all  property  in  the  owner,   especially  | 
where  it  is  for  a  public  use,  is  in  legal  | 
contemplation  an  "easement"  or  franchise, ; 
and  not  a  grant  of  the  soil  or  general  prop- 
erty.   Boston  Water  Power  Co.  v.  Boston  & 
W.  B.  Corp.,  88  Mass.  (16  PidL)  512,  522. 

''An  'easement*  has  been  defined  to  con- 
sist of  a  right  of  an  owner  in  one  parcel  of 
land,  by  reason  of  such  ownership,  to  use  the 
land  of  another  for  a  special  purpose  not 
inconsistent  with  a  general  property  in  the 
owner."  Warner  v.  Bogers,  28  Minn.  84, 
35  (citing  1  Waahb.  B.  P.  897;  2  Washb.  B. 
P.  25,  78;  Washb.  on  Easem.  2^;  Bouv. 
Diet  tit  "Basement");  Mackey  v.  Harmon, 
24  N.  W.  702,  708,  84  Minn.  168;  Weasels 
V.  Colebank,  51  N.  B.  639,  640,  174  111.  618; 
Stevens  v.  Dennett  51  N.  H.  824,  830;  Clark 
V.  Glidden,  15  Ati.  858,  360,  60  Yt  702. 

In  strictness  an  "easement"  is  a  mete 
use  of  the  land  of  another  without  taking 
anything  from  it    Kennedy  Stave  &  Cooper- 


age G«.  T.  Sloss-Sheffield  Stc^  ft  Iron  Co., 
84  South.  872;  878»  187  Ala.  401. 

An  easement  la  a  right  issuing  out  of  the 
Boil,  and  not  the  right  to  possess  the  soil. 
It  admits  the  possession  to  be  in  the  owner 
of  the  fee.  Poet  v.  Pearsall  (N.  T.)  22  Wend. 
425,  43& 

An  easement  merely  gives  to  a  railroad 
company  a  right  of  way  in  the  land;  that 
is^  the  right  to  use  the  land  for  its  purposes. 
This  includes  the  right  to  employ  the  land 
taken  for  the  purpose  of  constructing,  main- 
taining, and  operating  a  railroad  thereon. 
The  former  proprietor  of  the  soil  still  re- 
tains the  fee,  and  liis  right  to  the  land  for 
every  purpose  not  incompatible  with  the 
rights  of  the  railroad  company.  Chicago  ft 
B.  I.  B.  Co.  T.  Glapp,  66  N.  B.  223,  224,  201 
111.  418. 

An  easement  is  always  distinct  ftom  the 
occupation  and  enjoyment  of  the  land  Itself. 
Wessels  ▼.  Colebank,  61  N.  B.  639,  640,  174 
IlL  6ia 

Am  title. 

Basements  are  not  rights  distinct  fh>m 
the  title  of  the  land.  They  are  imposed  on 
corporeal  property  for  the  benefit  of  corpo- 
real property.  Seymour  v.  Lewis,  18  N.  J. 
Bq.  <2  Beasl.)  439,  450,  78  Am.  Dec.  108  (cit- 
ing Gale  ft  Whatley,  Basem.  6»  2  Bouv.  Inst 
170). 

Strictly  speaking,  an  easement  does  not 
confer  title,  but  it  may  affect  the  title  and 
possession  of  the  owner  to  such  an  extent 
as  to  be  more  than  an  incumbrance.  Cole- 
man V.  Thomson,  6  Pa.  Co.  Ct  B.  126^  128> 

Unity  of  title. 

That  which  is  claimed  to  be  an  easement 
or  servitude  must  not  only  be  appendant 
in  utility  and  fitness  for  use,  to  the  principal 
or  dominant  estate,  but  there  must  be  a 
unity  of  title  or  right  in  the  same  person  to 
both  the  superior  estate  and  the  easement 
claimed.  Meek  t.  Breckenrldge,  29  Ohio  St 
642,648. 

Ezeatption  froat  toll* 

The  right  to  take  toll  is  called  an  ''ease- 
ment,"  but  as  a  turnpike  company  has  only 
a  right  of  way  or  easement  in  the  road,  an 
exemption  from  toll  is  not  an  easement,  it 
not  being  a  right  imposed  on  the  corporeal 
property.  Kellett  v.  Ida  Clayton  ft  Q,  W. 
Wagon  Boad  Co.,  83  Pac  885,  686^  80  Oal. 
210. 

Highway  distiaguished* 

See  "Highway." 

Xiioanse  distiagiiifllled* 

An  easement  is  a  liberty,  privilege,  or 
advantage  in  land,  without  profit,  existing 
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di&tlDCt  from  the  ownership  of  the  soil;  and, 
because  it  is  a  permanent  interest  in  anoth- 
er's land,  with  a  right  to  enter  at  all  times 
and  enjoy  it»  it  must  be  founded  upon  an 
agreement  by  writing  or  upon  prescription. 
But  a  license  ifi  an  authority  to  do  a  partic- 
ular act  or  series  of  acts  upon  another's  land 
without  possessing  any  estate  therein.  It  is 
founded  on  personal  confidence,  and  U  not 
assignable  or  within  the  statute  of  frauds. 
The  distinction  between  a  "license"  and  an 
**easement"  is  oftentimes  very  subtle  and  dif- 
ficult to  discern.}  Cook  y.  Chicago,  B.  &  Q. 
R.  Co.,  40  Iowa,  456.  The  right  to  use  a 
stairway  granted  by  the  owner  of  the  build- 
ing to  the  owner  of  an  adjoining  building, 
constitutes  an  easement  Stokes  y.  Maxson, 
84  N.  W.  949,  950,  113  Iowa,  122,  86  Am. 
St  Rep.  367;  Cook  y.  Chicago,  B.  &  Q.  R. 
Co.,  40  Iowa,  451,  456;  Jensen  y.  Hunter 
(Cal.)  41  Pac.  14,  17;  Washburn,  in  discuss- 
ing the  distinction  between  an  "easement" 
and  a  "license,"  says  that  "an  easement 
always  implies  an  interest  in  the  land  on  or 
over  which  it  is  to  be  enjoyed.  A  license 
carries  no  such  Interest.  The  interest  of  an 
easement  may  be  a  freehold  or  a  chattel  one, 
according  to  its  duration;  an  easement  must 
be  an  interest  in  or  over  the  soil.  It  lies 
not  in  livery,  but  in  a  grant  and  a  freehold 
interest  in  it  cannot  be  created  or  passed 
otherwise  than  by  deed."  Nellis  v.  Munson, 
13  N.  Y.  St  Rep.  825,  827.  See,  also,  At- 
lantic P.  R.  Co.  y.  Lesueur,  19  Pac.  157,  159, 
2  Aria.  428,  1  U  R.  A.  244;  Schaeffler  y. 
Mlehling,  34  N.  Y.  Supp.  693,  13  Misc.  Rep. 
520;  Rochester  Trust  &  Safe-Deposit  Co.  v. 
Rochester  &  I.  R.  Co.,  60  N.  Y.  Supp.  409, 
4ia  29  Misc.  Rep.  222. 

An  "easement"  implies  ah  interest  in  the 
land,  which  can  only  be  created  by  writing, 
or  constructively,  its  equivalent  prescription. 
A  "license"  may  be  created  by  parol.  A 
license  is  an  authority  to  do  particular  acts 
or  series  of  acts  on  another*s  land  without 
possessing  any  estate  therein,  and  hence  a 
"license"  and  "easement"  are  distinguished 
by  the  fact  that  it  requires  words  of  grant 
to  create  an  easement  or  permanent  interest 
in  realty;  so  that  a  writing  signed  by  N., 
reciting  that  for  a  certain  consideration  he 
agrees  to  allow  the  W.  Co.  to  pass  the  mud- 
dy water  from  its  ore  washers  through  a 
stream  on  his  farm  so  long  as  the  said  W. 
Co.  may  wish  to  run  or  have  run  said  wash- 
ers, merely  gives  a  license  and  not  an  ease- 
ment. Nunnelly  v.  Southern  Iron  Co.,  29 
S.  W.  361,  365,  94  Tenn.  (10  Pickle)  397,  28 
U  R.  A.  421. 

"License,"  as  a  term  of  real  estate  law, 
is  defined  to  be  an  authority  to  do  a  partic- 
ular act  or  series  of  acts  upon  another's  land, 
without  possessing  any  estate  therein,  and 
is  generally  created  by  parol,  though  it  may 
be  inferred  from  circumstances  in  the  rela- 
tionship of  the  parties.     It  is  distinguished 


from  an  ••easement,"  which  must  be  created 
by  grant  or  prescription,  in  the  fact  that 
the  latter  always  Implies  an  Interest  in  the 
land  upon  which  it  is  imposed;  while  a  "dis- 
pensation" or  "license"  passes  no  interest 
nor  does  It  alter  or  transfer  property  in  any- 
thing, but  only  makes  an  action  lawful  which 
without  it  would  have  been  unlawful.  Bald- 
win y.  Taylor,  31  Atl.  250,  251,  166  Pa.  607. 

A  "license^'  is  defined  to  be  an  author- 
ity given  to  do  some  act  or  a  series  of  acts 
on  the  land  of  another,  without  passing  any 
interest  in  the  land;  while  an  "easement"  is 
a  right  in  the  owner  of  one  parcel  of  land, 
by  reason  of  such  ownership,  to  use  the  land 
of  another  for  a  specific  purpose  not  incon- 
sistent with  a  general  property  in  the  own- 
er; a  right  which  one  proprietor  has  to  some 
profit,  benefit,  or  beneficial  use  out  of,  in, 
or  over  the  estate  of  another  proprietor. 
The  grant  of  an  easement  does  not  pass  the 
realty  to  the  grantee.  It  conveys  an  in- 
terest in  the  realty,  it  is  true;  but  that  in- 
terest consists  of  a  right  to  use,  like  a  way 
over  land,  or  a  right  of  aqueduct  or  drain- 
age tturough  it  while  the  general  property 
remains  In  the  grantor.  It  is  well  settled 
that  an  easement  must  pass  by  deed  or  by 
prescription,  while  a  mere  license  to  do  a 
particular  act  or  series  of  acts  on  the  lands 
may  be  by  parol.  It  is  apparent  that  the 
distinction  between  an  "easement"  and  a 
"parol  license"  cannot  always  be  maintained 
either  In  respect  to  the  extent  of  the  privilege 
or  its  duration.  Clark  y.  Olidden,  10  AtU 
358,  360,  60  Vt  702. 

An  easement  is  a  permanent  right,  con- 
ferred by  grant  or  prescription,  authorizing 
one  landowner  to  do  or  maintain  something 
on  the  adjoining  land  of  another,  which,  al- 
though a  benefit  to  the  land  of  the  former 
and  a  burden  upon  the  land  of  the  latter, 
is  not  inconsistent  with  the  general  owner- 
ship. LorT  Island  R.  Qo.  v.  Garvey,  159  N. 
Y.  334,  338,  54  N.  E.  60,  and  cases  dted.  A 
franchise  is  a  grant  by  or  under  the  au- 
thority of  government  conferring  a  special, 
and  usually  a  permanent  right  to  do  an  act 
or  series  of  acts  of  public  concern,  and  when 
accepted  it  becomes  a  contract  and  is  ir- 
revocable unless  the  right  to  revoke  it  is 
expressly  reserved.  People  v.  Utica  Ins.  Co. 
(N.  Y.)  16  Johns,  378,  387.  8  Am.  Dec.  243; 
Bank  of  Augusta  y.  Earle  (U.  S.)  13  Pet 
519,  595,  10  L.  Ed.  274;  California  v.  Cen- 
tral Pac.  R.  Co.,  127  U.  S.  1.  40,  8  Sup.  Ct 
1073,  32  L.  Bd.  150.  A  license  is  a  per- 
sonal, revocable,  and  nonassignable  privilege 
given  by  writing  or  parol  to  one,  without  in- 
terest in  the  lands  of  another,  to  do  one  or 
more  acts  of  a  temporary  nature  upon  such 
lands.  Greenwood  Lake  A  P.  J.  R.  Co.  y. 
New  York  &  G.  L.  R.  Co.,  134  N.  Y.  435,  440, 
31  N.  E.  874^  and  cases  cited.  •'Although 
originally  revocable  at  the  will  of  the  11- 
censor,  it  may  become  irrevocable  through 
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expenditure  of  money  by  the  licensee.**  Id. 
These  definitions,  while  not  comprehensive 
enough  to  cover  all  cases,  are  sufficient  to 
show  tliat  the  resolutions  of  the  trustees  of 
a  town  which  give  a  person  liberty  to  make 
a  roadway  and  erect  a  bridge,  and  which  is 
passed  in  the  exercise  of  a  governmental 
power  conferred  by  charter  in  colonial  days, 
creates  a  franchise  rather  than  a  license  or 
an  easement  Trustees  of  Freeholders  & 
Commonalty  v.  Jessup,  56  N.  E.  638»  639, 
ie2  N.  Y.  122. 

Profit  a  prendre  dlsttnsulslied* 

See  "Profit  a  Prendre." 

Risbt  of  way. 

A  right  of  way  over  the  land  of  another 
Is  designated  in  common  law  as  an  "ease- 
ment" Manbeck  v.  Jones,  21  Pa.  Co.  Ct  R. 
800,  302;  Western  Pennsylvania  R.  Co.  v. 
Johnston,  60  Pa.  (9  P.  F.  Smith)  290,  294; 
Kieffer  v.  imhoff,  26  Pa.  (2  Casey)  438;  Claw- 
son  V.  Wallace,  52  Pac.  9,  10,  16  Utah,  300; 
Lidgerding  v.  Zignego,  80  N.  W.  360,  361,  77 
Minn.  421.  77  Am.  St  Rep.  677;  Clayton  v. 
Chicago.  I.  &  D.  Ry.  Co.,  25  N.  W.  150,  67 
Iowa,  238;  Appeal  of  Hoffman,  12  Atl.  67, 
60,  118  Pa.  512;  Truax  v.  Gregory,  63  N.  B. 
674,  676,  196  III  83;  Cairo,  V.  &  C.  R.  Co. 
V.  Brevoort  (TJ.  S.)  62  Fed.  129,  135,  25  L. 
R.  A.  527;  Northern  Pac.  R.  Co.  v.  Garland, 
8  Pac.  134,  139,  5  Mont  146. 

Bicbt  of  way  in  gross  distingrvislied. 

The  principal  distinction  between  a 
"right  of  way  In  gross"  and  an  "easement" 
is  found  In  the  fact  that  in  the  first  there 
Is,  and  in  the  second  there  is  not,  a  domi- 
nant tenement  The  right  of  way  is  in  gross 
and  personal  to  the  grantee  because  it  is 
not  appurtenant  to  the  other  premises.  The 
owner  of  premises  may  grant  the  right  of 
way  In  either  form,  and,  if  It  is  the  in- 
tention to  grant  a  rij;ht  of  way  in  gross, 
there  is  no  mention  of  dominant  premises. 
If  the  grant  is  of  an  easement  it  is  always 
made  for  the  benefit  of  other  premises,  and 
the  premises  to  which  the  way  becomes  ap-  j 
purtenant  are  described  in  the  grant  Wag- 
ner V.  Hanna,  38  Cat  111,  116,  99  Am.  Dec. 
354. 

BIparlan  rifflits* 

The  term  "easement"  Includes  the  servl- 
tude  in  a  river,  which  is  an  appendant  to 
land  fronting  thereon.  Slingerland  v.  In- 
ternatioiiai  Contracting  Co.,  60  N.  Y.  Supp. 
12,  17,  43  App.  DIv.  215. 

The  flow  of  water  to  and  over  riparian 
lands  is  not  a  mere  easement,  but  while 
more  than  an  easement  may  be  stated  to 
include  the  qualities  of  an  easement  Lux 
V.  Haggin,  69  Cal.  266,  293,  10  Pac.  674,  693. 

St  1840,  c.  87,  §  1,  providing  that  the  Su- 
preme Judicial   Court  has  original  and  ex- 


clusive jurisdiction  of  all  "actions  respect- 
ing easements  on  real  estate,"  but  not  in- 
cluding complaints  for  flowing  land,  should 
be  construed  to  include  an  action  for  the 
erection  of  a  dam  below  the  mill  and  close 
of  the  plaintiff  whereby  the  water  of  a  river 
was  prevented  from  flowing  and  passing  off 
from  plaintiff's  wheel  along  the  river  in  its 
usual  course,  thereby  ran  water  back  on  the 
plaintiff's  wheel,  since  the  right  of  plaintiff 
to  have  the  waters  of  the  river  flow  over  the 
land  of  another  beiow  his  land  and  mill,  at 
the  place  where  the  obstruction  was  erected, 
in  its  accustomed  course,  free  from  all  arti- 
flcial  obstruction,  was  a  right  to  a  natural 
easement  The  right  which  a  party  has  to 
the  use  of  water  flowing  over  his  own  land 
is  a  real  or  corporeal  hereditament,  and  not 
an  easement;  but  the  right  of  a  party  to 
have  the  water  of  a  stream  or  water  course 
flow  to  or  over  his  lands  or  mill  from  the 
land  of  another  is  an  incorporeal  heredita- 
ment and  an  easement,  and  it  is  immaterial 
whether  the  water  course  be  natural  or  ar- 
tiflcial,  or  whether  the  right  was  derived  ex 
Jure  naturae  or  by  grant  or  prescription. 
Cary  v.  Daniels,  46  Mass.  (5  Mete.)  236,  237. 

Tonaaoy  in. 

The  definition  of  an  "easement"  excludes 
the  idea  of  its  being  held  as  a  tenancy. 
There  may  be  an  enjoyment  of  the  ease- 
ment, but  no  possession  such  as  can  be  made 
the  basis  of  an  action  of  ejectment.  No  such 
action  will  lie  to  recover  possession  of  the 
water  course.  Swift  t.  Goodrich,  11  Pac 
561,  563,  70  Cal.  103. 

EASEMENT  AFPUKTENANT, 

See  "Appurtenance — Appurtenant* 

EASEMENT  IN  QB088. 

"An  easement  in  gross  is  a  mere  person- 
al Interest  in  the  real  estate  of  another,  and 
is  not  assignable  or  inheritable.  It  dies  with 
the  person,  and  it  is  so  exclusively  personal 
that  the  owner  by  right  cannot  take  another 
person  in  company  with  him."  Cudwalader 
V.  Bailey,  23  Atl.  20,  21,  17  R.  I.  495,  14  L.  R. 
A.  300. 

An  easement  Is  appurtenant  and  not  in 
gross  when  it  appears  that  it  was  granted 
for  the  benefit  of  the  grantee's  lan^.  A  right 
of  way  is  appurtenant  to  the  land  of  the  gran- 
tee if  so  In  fact,  although  not  declared  to  be 
so  in  the  deed.  If  the  way  leads  to  the 
grantee's  land,  and  is  useless  except  for  use 
in  connection  with  it,  and  after  the  grant 
was  used  solely  for  access  to  such  land,  it 
is  appurtenant  to  it  Thus,  where  a  right  of 
way  was  granted  by  the  owner  of  land  on  a 
highway  to  an  adjoining  owner  who  had  no 
means  of  access  to  the  highway,  such  right 
of  way  was  an  easement  appurtenant  to  the 
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adjoining  owner's  loss,  and  not  in. gross. 
Lidgerdlng  ▼.  Zlgnego,  80  N.  W.  800^  SOU  77 
Minn.  421.  77  Am.  St  Bep.  677. 

An  ^'easement  in  gross,"  as  the  term  is 
now  commonly  used,  is  a  mere  personal  right 
in  the  land  of  another,  while  an  ^'easement 
appnrtenant"  is  an  Incorporeal  right  which  Is 
attached  to  and  belongs  to  some  superior 
right  In  determining  whether  a  right  grant- 
ed is  appurtenant  or  in  gross,  courts  must 
consider  the  terms  of  the  grant  the  nature 
of  the  right,  and  the  surrounding  circum- 
stances. Thus  a  grant  of  a  right  of  way  to 
the  owners  of  a  stone  quarry  for  the  purpose 
of  building  a  spur  track  from  the  main  track 
of  a  railroad  to  the  stone  quarry  is  an  ease- 
ment appurtenant  and  not  an  easement  in 
gross.  Stovall  ▼.  Cogglns  Granite  Co.,  42 
S.  B.  723,  724,  116  Ga.  376. 

An  easement  in  gross  is  a  personal  right; 
one  which  may  be  assigned  by  the  grantee  to 
another  person.  Thus  a  deed  of  a  lot  of  land 
which  grants  a  right  of  way  from  a  street 
across  the  rear  of  another  lot  owned  by  the 
grantor,  to  be  used  in  common  with  the 
owners  of  the  two  lots,  gives  an  easement 
appurtenant  to  the  land  conveyed,  and  will 
not  be  presumed  to  be  personal  or  an  ease- 
ment In  gross.  Reise  v.  Enos,  45  N.  W.  414, 
415,  76  Wis.  684,  8  L.  R.  A.  617. 

A  deed  granting  to  a  city  the  right  of 
going  upon  the  land  and  constructing  and 
maintaining  a  canal  for  its  use,  and  to  cut 
timber  and  carry  stone  for  such  purpose,  was 
an  easement  in  gross,  because  it  does  not  ap- 
pear to  be  appurtenant  to  any  estate  In  land, 
and  it  was  upon  condition  that  before  letting 
the  water  into  the  canal  the  city  should  con- 
struct and  operate  a  highway  of  certain  dir 
mensions  along  the  canal.  Plnkum  v.  City 
of  Ban  Claire,  51  N.  W.  550,  553,  81  Wis.  301. 

EAgEMENT  OF  ACCESS. 

See  "Access  (Easement  of).** 

EASEMENT  OF  NATURAIi  SVPFOBT. 

An  "easement  of  natural  support'*  of  the 
land  of  one  by  the  land  of  the  adjacent  own- 
er applies  only  to  lands  in  their  natural  con- 
dition, and  does  not  extend  so  as  to  give  the 
owner  of  a  building  erected  on  the  confines 
of  his  land  the  right  to  have  it  supported  lat- 
erally by  the  land  of  his  neighbor;  and  so  it 
•  has  become  the  settled  doctrine  of  the  law 
that  if  one  by  excavating  on  his  own  land 
adjacent  to  the  land  of  his  neighbor,  using 
due  care,  causes  a  building  on  his  neighbor's 
land  to  topple  over,  there  is  no  remedy,  pro- 
vided the  weight  of  the  building  caused  the 
land  on  which  it  stood  to  give  way.  Booth 
y.  Rome,  W.  &  O.  T.  R.  Co.,  35  N.  E.  592,  594, 
140  N.  Y.  267,  24  L.  R.  A.  106»  37  Am.  St 
Rep.  552. 


EASEMEHT  OF  VA VIGATIOH. 


Clearly  the  term  "easement  at  naviga- 
tion" should  not  be  construed  in  any  narrow 
sdentiflc  sense,  but  having  in  mind  that  the 
reservation  of  the  easement  of  navigation  by 
a  state  in  a  navigable  river  is  for  the  benefit 
of  the  public  in  its  use  of  the  highway,  it 
should  receive  a  construction  in  harmony 
with  the  nature  of  the  uses  of  the  water  by 
the  public,  and  the  objects  of  a  public  good 
to  be  accomplished  by  such  uses.  Those  ob- 
jects relate  to  trade  and  commerce,  which  is 
the  interchange  of  goods  or  products  between 
nations  or  individuals  by  means  of  trans- 
portation, or,  as  applied  to  commerce  on  the 
water,  by  means  of  navigation.  One  dic- 
tionary meaning  of  "navigation**  is  **the 
science  or  art  of  conducting  a  ship  from  one 
place  to  another."  Another  definition  is  "the 
science  or  art  of  ascertaining  the  position  and 
directing  the  course  of  vessels,  especially  at 
sea,  by  astronomical  observations  or  calcu- 
Utions;  nautical  science  or  art'*  And  still 
another  definition  is  "shipping,"  which  would 
embrace  conduct  of  ships  generally.  Com- 
merce, then,  is  the  object;  navigation,  the  in- 
strument or  incident  In  other  words,  navi- 
gation is  the  means  by  which  commerce  is 
accomplished,  and  it  is  for  the  purpose  of  aid- 
ing commerce  that  navigation  is  encouraged 
and  protected.  When  the  term  "easement  of 
navigation"  is  used,  therefore,  it  carries  with 
it  the  idea  of  navigation  for  the  purpose  of 
commerce,  so  that  whatever  relates  to  com- 
merce or  is  incident  to  it  is  embraced  in  the 
term.  Pollock  v.  Cleveland  Shipbuilding  Co., 
47  N.  E.  582,  588,  56  Ohio  St  655  (citing 
State  T.  Shannon,  36  Ohio  St  423,  38  Am. 
Rep.  690;  Sweatt  r.  Boston,  H.  *  B.  R.  Co., 
23  Fed.  Cas.  630). 

EAST. 

In  describing  courses,  the  word  "east" 
means  true  course,  and  refers  to  the  true 
meridian,  unless  otherwise  declared.  Pol. 
Code  Cal.  1903, 1  3903;  Pol.  Code  Mont  1895, 
i  4103. 

"Bast  of  the  Cape  of  Good  Hope,"  as 
used  in  Tariff  Act  1872,  fixing  an  additional 
ad  valorem  duty  on  goods  imported  from 
countries  east  of  the  Cape  of  Good  Hope, 
should  be  construed  to  mean  countries  which, 
before  the  construction  of  the  Sues  Canal, 
ordinarily  carried  on  commerce  with  the  Unit- 
ed States  by  passing  around  the  Cape  of 
Good  Hope.  "Although  the  act  of  1872  was 
passed  after  the  Suez  Canal  was  in  operation, 
we  see  no  indication  of  an  intention  by  Con- 
gress to  give  a  new  meaning  to  the  language 
employed,  which  had  received  a  judicial  con- 
struction. The  words  used  are  words  of  de- 
scription, and  Indicate  to  the  popular  mind 
the  same  countries  now  as  they  had  before 
the  course  of  trade  was  to  some  extent 
changed  by  cutting  through  the  Isthmus  of 
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Sues.'*    Powers  y.  Gomley*  101  U.  8.  789»  79(^ 
26L.B».80& 

EASTEBI.T. 

The  word  "easterly,**  as  used  in  a  mln- 
Inff  location  describing  the  location  of  a  rein, 
will  not  be  held  to  mean  dne  east,  as  in  the 
case  of  deeds,  but  that  the  general  course  of 
the  vein  or  location  runs  nearer  towards  the 
east  than  any  of  the  other  cardinal  points  of 
the  compass.  Wiltsee  y.  King  of  Arizona 
Min.  &  Mill.  Go.  (Ariz.)  60  Pac.  896^  898. 

There  are  very  few  words  in  our  lan- 
guage more  indefinite  and  uncertain  in  their 
meaning  than  the  words  "southerly,"  "east- 
erly," and  "northerly."  The  word  "souther^ 
ly,"  as  applied  to  the  course  of  a  proposed 
highway,  designating  the  course  as  "thence 
southerly  to  avoid  a  certain  creek,  and  thence 
easterly  and  northerly  through  certain  lands,** 
means  nearly  south,  but  how  near,  and 
whether  east  or  west  or  south,  it  is  impossi- 
Ibe  to  tell  without  the  use  of  other  qualify- 
ing words;  and  so  with  regard  to  the  words 
"easterly"  and  "northerly."  It  is  Impossible 
to  determine  with  any  certainty  the  course 
intended  thereby.  Scraper  y.  Pipes,  59  Ind. 
158,  164. 

The  words  •'northerly"  and  "easterly"  In 
'the  description  in  a  deed,  where  there  is  no 
object  to  direct  their  course,  must  he  taken 
to  mean  due  north  and,  due  east,  and,  when 
there  are  monuments  to  which  they  are  ap- 
plicable, they  have  their  legitimate  meaning 
and  full  force,  and  yet  the  course  may  Incline 
either  way  any  distance,  so  long  as  it  tends 
toward  the  north  and  east  Foster  y.  Fobs, 
77  Me.  279,  280. 

The  word  "easterly"  means  due  east,  un- 
less controlled  by  other  words,  or  by  lines, 
monuments,  or  natural  objects.  Pol.  Code 
Cal.  1903,  f  8904;  PoL  Ck)de  Mont  1895»  f 
4104. 

EAgTWABDI.T. 

"Eastwardly."  as  used  in  a  deed  or  grant 
of  land  to  describe  a  call  or  a  line  to  run 
eastwardly,  is  an  indefinite  expression,  and 
means  nothing  more,  necessarily,  than  that 
the  4and  shall  lie  on^  the  eastern,  and  not  on 
the  western,  side  of  a  given  line.  It  signifies 
on  which  side  of  the  base  of  the  lines  mark- 
ing the  survey  the  land  is  to  lie.  Preeble  y. 
Vanhoozer,  6  Ky.  (2  Bibb)  118,  120. 

"Eastwardly,**  as  used  in  a  grant  means 
due  east  unless  there  be  some  object  which 
can  be  found  to  control  the  course,  in  which 
case  the  course  will  run  east  vaiying  from 
that  point  to  include  the  object  Simms  v. 
Dickson  (U.  8.)  3  Tenn.  (1  Ck)oke)  187,  140, 
22  Fed.  Cas.  158. 

"Bastwardly,**  in  a  description  in  a  deed, 
when  used  alone,  will  be  construed  to  mean 


due  east,  but  when  used  vrith  other  words 
which  are  added  to  qualify  its  meaning,  it 
will  be  held  to  mean  precisely  what  the  qual- 
ifying words  make  it  mean.  Thus,  where  the 
boundary  line  on  one  side  of  land  conveyed 
is  described  as  running  from  a  given  monu- 
ment eastwardly  to  a  creek  parallel  with  the 
southerly  line  of  another  tract  of  land,  and  the 
line  of  the  other  tract  is  not  a  straight  line, 
but  meanders,  then  the  boundary  line  de- 
scribed in  the  deed  will  run  parallel  with  the 
other  line  in  its  meanders,  and  not  straight 
due  east  and  parallel  with  its  ordinary 
course.  Fratt  v.  Woodward,  82  Cal.  219,  227, 
91  Am.  Dec  578. 

EATING  HOUSE. 

An  eating  house  for  meals  cannot  be  con- 
sidered an  inn,  nor  can  the  liabilities  at- 
taching to  innkeepers  be  extended  to  the  pro- 
prietor of  such  an  establishment  It  is  want- 
ing in  some  of  the  requisites  necessary  to  con- 
stitute it  an  inn,  as  no  lodging  places  are 
provided  for  travelers.  Carpenter  y.  Taylor 
(N.  Y.)  1  Hilt  193,  195. 

"Bating  house,"  as  used  In  Acts  1872-73, 
c.  144,  {  13,  imposing  a  tax  for  the  privilege 
of  cairying  on  eating  houses,  cannot  be  con- 
strued to  include  a  stall  Id  a  market  house 
at  which  meals  were  furnished  to  the  public, 
for  in  ordinary  conversation  nobody  would 
speak  of  a  stall  in  a  market  as  a  "house,'* 
nor«  because  meals  were  sold  at  the  stall, 
would  It  be  ordinarily  spoken  of  as  an  "eat- 
ing house."    State  y.  Hall,  73  N.  C.  252,  253. 

The  words  "regular  hotels  and  eating 
houses,"  In  Rev.  St  §  8092,  providing  that  all 
places  where  intoxicating  liquors  are  sold 
shall  be  closed  on  Sunday,  but  that  the  term 
'"place,*'  in  reference  to  regular  hotels  and 
eating  houses,  shall  be  construed  to  mean  a 
room  or  part  of  the  room  where  such  liquors 
are  usually  exposed  to  sale^  designate  the 
place  of  the  principal,  and  not  the  subordi- 
nate, business,  which  is  the  carrying  on  the 
hotel  or  eating  house.  Lederer  v.  State,  8  O. 
C.  D.  808,  804. 

EAVES. 

The  "eaves'*  of  a  building  are  the  edgM 
of  the  roof  projecting  beyond  the  face  of  the 
walls.  Proprietors  of  Center  St  Church  v. 
Machias  Hotel  Co.,  51  Me.  418,  414. 

EAVE8DBOFFEB. 

An  "eavesdropper"  is  one  who  is  secretly 
a  listener  to  conversations  between  others, 
and  would  include  a  person  who  merely  over- 
heard communications  or  conversations  be- 
tween a  husband  and  wife.  Selden  v.  State, 
42  N.  W.  21Q,  219,  74  Wla.  271,  17  Am.  St 
Bep.  144. 
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3BAVESDBOPFING. 

Blackstone,  defining  the  offense  of 
•'eavesdropping,"  says:  **Eavesdroppers,  or 
snch  as  listen  under  walls  or  windows  or  the 
eaves  of  bouses,  and  barken  for  discourse, 
and  thereupon  frame  slanderous  and  mis- 
chievous  tales,  are  a  common  nuisance."  4 
Bl.  Comm.  168.  Bishop  says:  "It  consists  in 
the  nuisance  of  hanging  about  the  dwelling 
house  of  another,  hearing  tattle,  and  repeat- 
ing it,  to  the  disturbance  of  the  neighbor- 
hood." State  ▼.  Pennington,  40  Tenn.  (3 
Head)  299,  300,  75  Am.  Dec  771  (citing  2 
Bish.  Cr.  Law,  274). 

••Eavesdropping"  consists  In  privately  lis- 
tening, but  not  looking  or  peeping,  into  the 
affairs  of  another.  Ejavesdropping  is  an  in- 
dictable offense  in  Pennsylvania,  but  it  seems 
that  no  prosecution  would  lie  for  such  offense 
if  it  was  proved  to  have  been  committed  ei- 
ther by  or  under  the  authority  of  the  hus- 
band of  the  prosecutrix,  who  was  the  sub- 
ject of  the  offense,  there  being  no  law  which 
can  prevent  a  husband  from  setting  a  watch 
on  his  wife.  Commonwealth  v.  Lovett  (Pa.) 
4  Clark,  6. 

EBONY. 

The  terms  "ebony"  and  ''rosewood,'*  as 
used  In  Tariff  Act  July  30,  1846,  Schedule  B, 
providing  that  manlifacturers  of  ebony  and 
rosewood,  etc.,  should  be  subject  to  a  duty 
of  40  per  cent,  ad  valorem,  did  not  mean  arti- 
cles manufactured  from  ebony  and  rosewood 
entirely,  but  included  as  well  fancy  boxes 
made  of  common  wood,  and  veneered  with 
rosewood  or  ebony,  invoiced  as  rosewood  and 
ebony  boxes,  and  known  to  the  trade  by 
those  names,  and  also  as  fancy  boxes  and 
furnishing  boxes,  it  not  appearing  that  there 
are  any  articles  known  as  "ebony  boxes"  or 
"rosewood  boxes"  made  wholly  from  those 
woods.  Sill  V.  Lawrence  (U.  S.)  22  Fed,  Cas. 
115,  116. 

EBRIETY. 

"Bbriety"  is  a  word  nearly  synonymous 
with  "inebriation"  and  "Intoxication,"  and  is 
expressive  of  that  state  and  condition  which 
inevitably  follows  from  taking  into  the  body, 
by  swallowing  or  drinking,  excessive  quanti- 
ties of  intoxicating  liquors.  Ck^mmonwealth 
V.  Whitney,  65  Mass.  (11  Cush.)  477,  479. 

ECCENTRICITY. 

A  distinction  between  mere  '•eccentricity" 
and  "unsoundness  of  mind,"  similar  to  that 
between  "weakness"  and  ••unsoundness," 
must  be  noticed  and  remembered.  In  the 
order  of  nature,  no  two  individuals  of  the 
same  species  are  exactly  alike.  Each  individ- 
ual has  his  own  idiosyncrasies  or  peculiar 


government  of  his  powers,  and,  while  he  re- 
sembles all  others  in  certain  general  features 
of  body  and  mind,  he  differs  from  them  in 
certain  particulars.  "Eccentricity"  is  a 
marked  peculiarity  and  yet  essential  differ- 
ence. The  great  masses  of  sound  minds,  Itice 
a  company  of  travelers,  are  found  near  to- 
gether, but  there  are  some  whose  eccentrici- 
ties travel  so  widely  they  are  seen  apart,  yet 
not  so  far  that  it  can  be  said  that  they  have 
parted  company  and  entered  the  ranks  of  the 
unsound  of  mind.  Ekin's  Heirs  T*  McOrack- 
en  (Pa.)  11  Phila.  534,  585. 

ECCLESIASTICAL 

"Ecclesiastical"  is  something  belonging 
to  or  set  apart  for  the  church,  as  distinguish- 
ed from  "civil"  or  "secular,"  with  regard  to 
the  world.    Wharton  and  Black,  Law  Diets. 

ECCI.ESIASTICAI.  COBPORATIONS. 

"Ecclesiastical  corporations,"  says  Black- 
stone,  "are  where  the  members  who  com- 
pose it  are  entirely  spiritual  persons,  such 
as  bishops,  certain  deans,  and  prebendaries; 
all  archdeans,  parsons,  and  vicars,  which 
are  sole  corporations;  deans  and  chapters 
at  present,  and  formerly  priors  and  con- 
vents, abbots  and  monks,  and  the  like;  bodies 
aggregate."  And  in  describing  the  class  of 
lay  corporations  known  as  "eleemosynary," 
he  adds:  "And  all  these  eleemosynary  corpo- 
rations are,  strictly  speaking,  lay  and  not 
ecclesiastical,  even  though  composed  of  ec- 
clesiastical persons,  and  although  they  in 
some  things  partake  of  the  nature,  privileges, 
and  restrictions  of  ecclesiastical  bodies."  1 
Bl.  470.  It  is  not  the  profession  of  piety  by 
the  individuals  that  renders  the  corporation 
of  which  they  are  the  members  ecclesiastical. 
The  corporation  must  be  spiritual  in  a  legal, 
and  not  in  a  popular  or  scriptural,  sense.  Lay 
corporations  may  be  for  the  advancement  of 
religion,  and  the  members  may  all  be  clergy- 
men even,  but  that  does  not  make  the  cor- 
poration ecclesiastical.  Robertson  v.  Bullions 
(N.  T.)  9  Barb.  64,  87. 

Religious  corporations  incorporated  un- 
der the  law  of  New  York  are  not  "ecclesias- 
tical corporations"  in  the  sense  of  the  English 
law.  Robertson  v.  Bullions,  11  N.  Y.  (1  Kern.) 
243,  265,  266. 

ECCI.E8IASTI0AI.  OOUlfOIXi. 

An  "ecclesiastical  council"  is  a  tribunal 
frequently  resorted  to  in  the  settlement  of 
clergymen,  and  reconciling  and  healing  differ- 
ences and  divisions  in  churches,  and  adjust- 
ing and  terminating  controversies  between 
pastors  and  their  churches.  It  is  frequently 
called  an  "advisory  court."  Stearns  v.  First 
Parish  in  Bedford,  88  Mass.  (21  Pick.)  114, 
124. 
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An  "ecclesiastical  councU"  Is  a  Judicial 
tribunal  whose  province  it  is,  on  the  proper 
presentation  of  charges,  to  try  them  on  erl- 
dence  admissible  before  such  a  tribunal. 
They  have  no  power  to  dissolve  a  contract 
nor  to  absolve  either  party  from  its  obliga- 
tion. They  may  not  only  try  and  determine 
the  existence  of  the  causes  which  work  a 
forfeiture  of  a  clerical  office,  but  they  may 
also  give  their  advice  in  cases  where  there  is 
no  forfeiture,  and  well  would  It  be  for  parish- 
es and  ^pastors  were  such  advice  more  fre- 
quently followed.  Sheldon  v.  Congregation- 
al Parish  in  Easton,  41  Mass.  (24  Pick.)  281, 
288,289. 

ECCIiESIASTIOAI.  COITBTS. 

The  term  "ecclesiastical  courts**  Is  used 
In  England  to  designate  the  courts  adminis- 
tering the  canon  law.  Equitable  Life  Assur. 
Soc.  of  United  States  v.  Paterson,  41  Ua. 
838,  304,  5  Am.  Rep.  535. 

EOOLE8IASTICAI.  JUBISDICTIOH. 

The  Jurisdiction  of  the  lay  and  ecclesias- 
tical courts.  "In  Anglo-Saxon  times  there 
was  no  distinction  between  lay  and  ec- 
clesiastical Jurisdiction.  The  county  court 
was  as  much  a  spiritual  as  a  temporal  tri- 
bunal. The  rights  of  the  church  were  as> 
certained  and  asserted  at  the  same  time  and 
by  the  same  Judges  as  the  rights  of  the 
laity.  It  was  not  till  after  the  Norman  Con- 
quest that  the  common-law  and  ecclesiastical 
courts  were  separated  and  the  latter  Invested 
with  the  sole  Jurisdiction  over  ecclesiastical 
cases."  Short  v.  Stotts,  58  Ind.  29,  35  (quot- 
ing 8  Chltty,  Bl.  0>nmi.  k>.  61,  63). 

EOOIJSSIA8TIOAX.  ULW. 

Of  the  several  branches  of  the  unwrit- 
ten law  of  England  there  Is  one  properly  to 
be  deemed  common  law,  yet  technically  call- 
ed "ecclesiastical  law."  To  the  branch  of 
the  common  law  called  "ecclesiastlcar'  the 
subject  of  marriage  and  divorce  in  England 
pertains.  De  Witt  v.  De  Witt,  66  N.  B.  136, 
138,  67  Ohio  St.  340  (citing  Bish.  Mar.  ft  Div. 
I  114). 

SCOLE8IA8TIOAX.  THINGS. 

The  phrase  "ecclesiastical  things,*'  as 
used  in  the  corpus  Juris  canonid,  which  is  an 
abridgment  of  the  canon  law  of  the  Church 
of  Rome,  Includes  church  buildings,  church 
property,  the  ornaments,  cemetery,  or  prop- 
erty given  to  the  church  for  poor  orphans  or 
any  other  pious  purpose  whatever.  Smith 
V.  Bonhoff,  2  Mich.  115»  116,  121. 

ECLECTIC. 

In  medicine  "eclectic  .practice,**  'Is  a*  sys- 
tem of  practice  which  is  unusual  and  eccen- 


trie,  and  not  countenanced  by  the  allopathic 
school  of  medicine,  but  characterized  by 
them  as  spurious  and  denounced  as  danger- 
oua  It  is  essentially  diCTerent  from  the 
allopathic  practice,  and  based  on  different 
views  of  the  nature  and  causes  of  diseases, 
their  appropriate  remedies,  and  the  modes  of 
applying  them.'*  Bradbury  r.  Bardln»  34  Conn. 
452,  453. 

ECUMENICAL  COUNCIL 

An  "ecumenical  council"  is  a  universal 
council,  a  council  of  all  and  not  of  a  part, 
and  is  only  applied  to  the  councils  of  the 
Oathollc  Church.  A  synod  is  improperly 
spoken  of  as  an  "ecumenical  council."  Tbe 
word  "synod"  signifies  simply  a  meeting  of 
the  few  adjoining  presbyteries.  Groesbeeck 
V.  Dunscomb  j[N.  Y.)  41  How.  Prac.  302, 
344. 

EDGL 

A  deed  of  land  defining  one  of  its  bound- 
aries as  the  "edge  of  the  mill  pond"  means 
the  bank  of  the  pond,  and  gives  the  land  a 
defined  boundary  without  regard  to  tbe  con- 
tingent subsidence  of  the  water  constituting 
a  pond,  thereby  leaving  the  land  dry,  and 
passes  no  title  to  the  land  under  the  pond. 
The  grantee  can  acquire  no  title  to  the  land 
thereunder  by  accretion,  as  in  the  case  of  a 
navigable  stream..  Holden  t.  Obandler,  18 
Atl.  310,  311,  61  Yt  291. 

EDIBLE. 

The  word  "edible,*'  In  Tariff  Act  1890, 
par.  560,  relating  to  the  duties  on  certain 
drugs,  etc.,  which  are  not  edible,  etc.,  is 
intended  to  exclude  from  the  exemption  sucb 
of  the  enumerated  articles  as  are  edible 
according  to  the  common  understanding. 
Crulkshank  v.  United  States  (U.  S.)  69  Fed. 
446,  449,  8  C.  O.  A.  171. 

"Edible,"  as  used  in  Act  Cong.  Oct  1, 
1890,  relating  to  the  tariff  on  edible  spices, 
is  a  relative  term,  qualified  somewhat  by 
the  noun  which  follows  it.  As  applied  to 
spices,  it  means  a  spice  which  is  eaten  as 
spices  are  eaten,  namely,  as  a  sauce,  a  condi- 
ment, a  relish,  not  as  a  food  product  capable 
of  sustaining  life.  In  re  Crulkshank  (U.  S.) 
54  Fed.  676,  677. 


EDITION. 

An  "edition"  of  a  book  Is  the  publication 
of  it  Hone  v.  Kent,  6  N.  Y.  (2  Seld.)  SUO, 
895. 

An  "edition"  of  a  publication  is  the  total 
number  of  copies  issued  or  published  at 
once.    Mooney  t.  United  States  Industilal 
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Pub.  Co.,  61  N.  B.  007,  G08,  27  Ind.  App. 
407. 

An  "edition"  Is  defined  to  be  a  republi- 
cation, Bometimes  witb  a  reyislon  and  cor- 
rection; any  publication  of  a  book  before 
published;  and  a  publication  of  court  rules 
of  1874,  wltb  appropriate  notes,  Is  not  a 
"subsequent  edition"  of  the  court  rules  of 
187L  Banks  v.  McDlyitt  (U.  &)  2  Fed.  Oas. 
759,  761. 

EDITIOH  DE  IfUXE. 

In  reference  to  the  publishing  of  books, 
the  term  "edition  de  luxe"  means  an  elabor- 
ate and  costly  edition,  often  limited;  a 
sumptuous  edition  as  regards  paper,  Illus- 
trations, binding,  etc.  It  Is  a  generic  ex- 
pression, meaning  simply  an  elegant  edition 
of  some  kind,  and  in  an  action  on  a  contract 
of  sale,  describing  the  article  sold  as  the 
"Edition  de  Luxe  of  Art  and  Architecture,** 
it  was  competent  for  the  defendant  to  al- 
lege and  prove  that  he  was  led  to  believe 
that  the  expression  meant  an  artist-proof 
edition.  Barrie  v.  MUler,  80  S.  B.  840,  841, 
104  Oa.  812,  68  Am.  St  Bep.  171. 

EDITOR. 

Of  newspaper* 

As  printer,  see  'Trlnter.** 
As  laborer,   see   "Laborer.** 

An  editor  of  a  newspaper  Is  one  who 
superintends  publication  of  a  newspaper. 
Pennoyer  v.  NefiP,  95  U.  8.  714,  721,  24  L. 
Ed.  666  (citing  Webster). 

An  editor  of  a  newspaper  is  one  who» 
while  he  may  not  furnish  as  the  production 
of  his  mind  the  words>  sentences,  and  Ideas 
printed,  or  set  the  type  or  work  the  press, 
superintends  the  correction  of  the  proof 
sheet  of  the  i«inter,  and  who.  In  regard  to 
the  publication  of  the  paper,  selects  the 
matter  for  publication.  Brown  v.  Woods' 
Heirs,  29  Ky.  (6  J.  J.  Marsh.)  11,  17,  la 

Of  statuary* 

The  term  "editor**  Is  used  In  the  business 
of  the  production  of  bronze  statuary  to  desig- 
nate the  founder  who  casts  the  statuary  from 
the  clay  model  made  by  the  artist  Merrltt 
V.  Tiffany,  10  Sup.  Ot  62,  68,  182  U.  &  167, 
88  L.  Ed.  299. 

EDUCATE-EDUCATION. 

See  "Collegiate  Bducation**;  'Xk>nmion 
School  Education";  "English  Educa- 
tion"; "G^TDan  Education";  «rrheo- 
loglcal  Education." 

As  charity,  see  "Charity.** 

As  county  purpose,  see  "County  Pur- 
pose." 

As  public  us€b  see  "Public  Use.** 


'nCducation"  Is  the  bringing  up,  physical- 
ly and  mentally,  of  a  child,  or  the  prepara- 
tion of  a  person,  by  some  due  course  of 
training,  for  a  professional  or  business  life 
or  calling.  State  ex  reL  Henderson  r.  Le- 
sueur,  18  8.  W.  237,  288^  99  Mo.  662,  7  L^  B. 
A.  784. 

"Education"  Is  a  broad  and  compre- 
hensive term.  It  has  been  defined  as  the 
process  of  developing  and  training  the  pow- 
ers and  capabilities  of  human  beings.  To 
"educate,"  according  to  one  of  Webster's  def- 
initions, is  to  prepare  and  fit  for  any  calling 
«r  business,  or  for  activity  and  usefulness 
in  Ufe.  Education  may  be  particularly  di- 
rected to  either  mental,  moral,  or  physical 
powers  and  faculties,  but  in  its  broadest  and 
its  best  sense  it  embraces  them  all.  And, 
where  an  institution  is  Incorporated  for  the 
education  of  boys,  its  trustees  did  not  exceed 
their  authority  when  they  established  an  in- 
stitution providing  a  place  where  young  men 
whose  early  education  had  been  neglected 
could  be  instructed,  their  physical  welfare 
cared  for,  and  a  practical  knowledge  of  work, 
especially  agriculture,  given  them  dally. 
Mount  Herman  Boys'  School  v.  Town  of  Gill, 
146  Mass.  139,  146,  18  N.  E.  364.  867. 

"'Education'  Is  a  broad  term,  and  In- 
cludes all  knowledge.  If  we  take  It  in  its 
full  and  not  in  its  legal  or  popular  sense, 
whatever  we  learn  by  observation,  by  con- 
versation, or  by  other  means  away  from 
what  has  been  implanted  by  nature,  is  'edu- 
cation.' In  fact,  everything  not  known  In- 
tuitively and  instinctively  is  'education.'" 
Cook  V.  State,  16  S.  W.  471,  472,  90  Tenn. 
(6  Pickle)  407,  13  L.  B.  A.  183. 

Moral  and  phjsloal  training. 

As  applied  to  minors,  It  has  been  said 
"education"  comprehends  not  merely  the  in- 
struction received  at  school,  or  knowledge, 
but  the  whole  course  of  training,  moral,  in- 
tellectual, and  physicaL  State  ex  rel.  Hen- 
derson V.  Lesueur,  18  S.  W.  237,  238,  99  Mo. 
662,  7  L.  B.  A.  734. 

The  word  "education,"  In  the  statement 
of  a  father's  duty  toward  a  child  to  the 
effect  that  it  is  his  duty  to  provide  for  the 
child's  education,  means  not  merely  instruc- 
tion In  the  pursuits  of  literature,  but  compre- 
hends a  proper  attention  to  the  moral  and 
religious  sentiments  of  the  child.  Common- 
wealth V.  Armstrong,  1  Pa.  Law  J.  392-^394. 

"Educate,"  as  used  in  Code,  §  2621,  em- 
powering a  county  court  to  remove  a  guard- 
ian for  neglecting  to  educate  or  maintain 
his  ward,  means  proper  moral  as  well  as  in- 
tellectual and  physical  instruction,  and  a 
guardian  may  be  removed  for  his  having 
contaminating  principles  and  domestic  asso- 
ciations. Buohs  V.  Backer,  68  Ttenn.  (6 
Helsk.)  896^  400.  19  Am.  Bep.  tSOS. 
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8ii¥«iateB99  amd  person*!  care. 

"Educate  amd  bring  up/'  as  used  in  a 
will  wherein  a  legacy  was  given  on  the 
condition  tliat  the  legatee  should  educate 
and  bring  up  testator's  granddaughter,  means 
to  furnish  the  granddaughter  with  subsist- 
ence and  also  personal  care.  Merrill  r.  Em- 
ery, 27  Mass.  (10  Pick.)  607,  511. 

EDUOATIONAI.  APPUANOE. 

An  ''appliance"  la  anything  brought  into 
use  as  a  means  to  effect  some  endw  An 
''educational  appliance"  is  something  necee- 
sary  or  useful  to  enable  the  teacher  to  teach 
the  school  children,  stkch  as  a  blackboard, 
map,  or  dictionary,  but  it  must  be  of  the 
nature  that  a  few  will  answer  for  the  needs 
of  all.  Honaker  r.  Board  of  Education  of 
Pocatalico  Dist,  24  S.  E.  644,  646,  42  W.  Va. 
170,  82  L.  R.  A.  413,  67  Am.  St  Rep.  847. 

''Educational  appliances,"  as  used  in 
Rer.  St  1894^  i  6020,  Rev.  St  1881,  i  4444, 
providing  that  school  trustees  may  provide 
suitable  furniture,  apparatus,  and  other  edu- 
cational appliances  necessary  for  the  thor- 
ough organization  and  efiBdent  management 
of  the  schools  of  his  township,  does  not  in- 
clude reading  circle  books,  and  the  town- 
ship cannot  be  rendered  liable  for  the  pur- 
chase of  such  books  by  the  school  trustee, 
under  the  statute.  First  Nat  Bank  v.  Adams 
School  TDm  46  N.  E.  832,  833.  17  Ind.  App. 
87S. 

EBUOATIONAI.  INSTITUTIGN. 

As  benevolent  association,  see  "Benevo- 
lent Association." 

As  eleemosynary  corporation,  see  "Elee- 
mosynary." 

The  term  "educational  Institution,"  as 
used  in  St  1801,  c.  426,  exempting  education- 
al institutions  from  taxation  on  collateral 
legacies,  includes  a  free  public  library,  and 
hence  legacies  given  to  a  town  to  establish 
and  maintain  a  free  public  library  are  ex- 
empt Inhabitants  of  Town  of  Essex  v. 
Brooks,  41  N.  B.  119,  120,  164  Mass.  70. 

Acts  1891,  c.  426,  imposing  a  tax  on 
property  passing  by  will  or  succession,  and 
exempting  property  passing  to  or  for  charita- 
ble, educational,  or  religious  societies  or  la- 
stttutions,  contemplates  an  institution  which 
owns  property,  and  not  a  charitable  gift  it- 
self; and  hence  the  commonwealth  is  entl« 
tied  to  levy  a  tax  on  a  legacy  left  to  a  trust 
company  in  trust  for  needy,  aged  women  and 
men  who  had  been  in  better  circumstances  in 
early. life.  Hooper  v.  Shaw,  67  N.  fi.  861, 
862,  176  Mass.  100. 

EDUOATIONAI.  OBJECTS. 

Under  Revenue  Law  1001,  H  83,  86,  Im- 
posing an  opera-bouse  tax»  and  exempting 


from  taxation  all  exhibitions  or  entertain- 
ments given  for  the  benefit  of  "educational 
objects,"  a  musical  conservatory  owning  a 
hall  In  which  it  gives  musical  entertainments 
for  the  special  benefit  of  its  pupils,  charging 
an  admission  and  sdling  tickets  to  the  public 
to  defray  the  expenses  of  the  performances, 
is  not  liable  for  the  opera-house  tax,  the  day 
having  long  since  passed  since  music  can  be 
denied  a  part  in  the  educational  systems  of 
the  age.  Markham  v.  Southern  Ck)nserva- 
tory  ef  Muslc^  41  &  E.  631,  68%  180  N.  a 
276b 

EDUOATIONAI.  PURPOSES. 

A  will  giving  property  for  diarltable 
and  educational  purposes  requires  the  use 
to  be  one  which  directly  promotes  the  cause 
of  education.  Haynes  v.  Oarr,  49  AtL  638, 
642,  70  N.  H.  463. 

In  8  Starr  A  G.  Ann.  St  p.  8706,  par. 
202,  providing  that  the  levy  of  school  taxes 
shall  not  exceed  a  certain  i>er  cent  for  edu- 
cational purposes  and  a  certain  per  cent  for 
building  purposes,  the  words  "building  pur- 
poses" are  special,  and  apply  solely  to  the 
building  of  schoolhouses  and  matters  Incident 
thereto,  while  the  words  "educational  pur- 
poses" are  general,  and  apply  to  all  matters 
for  which  a  board  of  directors  may  levy 
school  taxes.  O'Day  r.  People,  49  N.  E. 
604,  606,  171  111.  293. 

A  school  building  Is  nsed  for  "purposes 
of  education,"  within  the  meaning  of  the 
act  incorporating  it  and  exempting  it  from 
taxation  so  long  as  it  is  used  only  for  the 
purposes  of  education,  the  greater  portion 
of  which  is  used  and  occupied  in  the  conduct 
of  the  school,  though  two  rooms  are  let  at 
a  monthly  rental  paid  to  it,  which  monthly 
rental  was  used  in  defraying  the  legitimate 
expenses  of  conducting  the  school,  paying 
salaries  of  teachers,  keeping  the  building  in 
repair,  and  in  paying  debts  of  the  association 
incurred  in  the  building.  North  St  Louis 
Gynmastic  Soa  v.  Hudson,  86  Ma  82,  84. 

Sol&ool  for  blind* 

"Institutions  for  educational  purposes," 
within  the  meaning  of  Const  art  6,  i  19, 
includes  the  Institution  for  the  Blind  at  Ne- 
braska City.  Curtis  v.  Allen,  61  N.  W.  668, 
43  Neb.  184. 

District  soliool. 

Several  persons  associated  themselves 
as  proprietors  of  a  building  to  be  erected 
and  "used  e;^dusively  for  an  academy  and 
similar  purposes,"  and  appointed  trustees 
with  power  to  lease  the  building.  The  build- 
ing was  erected  on  land  conveyed  to  the 
trustees  to  hold  in  trust  for  the  proprietors 
"while  they  maintained  a  building  thereon 
for  the  purposes  of  education,"and  was  first 
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used  as  an  academy,  but  afterwards  leased 
by  tbe  trustees  to  a  district  school.  Held, 
that  the  words  "building  for  the  purpose  of 
education"  should  be  construed  to  include  a 
district  school,  and  hence  the  grantees'  es- 
tate was  not  terminated  by  the  lease  of  the 
building  to  the  district  schooL  Peck  t. 
Glaflin.  105  Mass.  420,  423. 

Heating  and  repairing* 

The  term  "educational  purposes'*  prop- 
erly characterizes  the  use  by  a  university  of 
a  tract  of  six  acres  of  land  which  is  part 
of  a  larger  body,  and  divided  from  the  resi- 
due, on  which  the  main  buildings  of  the  uni- 
versity are  erected,  by  streets  only,  though 
the  only  buildings  on  such  six  acres  are  two 
small  buildings  erected  and  used  by  the  pri- 
mary departments,  the  remainder  of  the 
tract  being  cultivated  by  the  students,  who 
receive  pay  for  their  labor  in  board  and  tui- 
tion, the  products  being  consumed  at  the 
university,  and  on  which  it  is  intended,  when 
funds  are  procured,  to  erect  another  large 
building,  and  therefore  such  tract  is  exempt- 
ed from  taxation  by  Const  art  2,  §  28,  and 
Acts  1883,  c.  105.  §S  1,  2,  exempting  from 
taxation  all  property  belonging  to  education- 
al institutions  and  actually  used  for  educa- 
tional purposes.  State  t.  Fiske  University, 
10  S.  W.  284,  87  Tenn.  (3  Pickle)  233. 

A  tax  for  heating  and  repairing  purposes 
is  a  tax  for  "educationar  and  not  for  "build- 
ing purposes,"  the  latter  words  referring  to 
the  building  of  schoolhouses  only,  within  8 
Starr  &  C.  Ann.  St  p.  1194,  limiting  the  taxes 
levied  in  any  one  year  to  a  certain  per  cent 
of  the  assessed  valuation  for  educational 
purposes  and  a  certain  per  cept.  for  building 
purposes.  Chicago  &  A.  R.  Ca  ▼.  People, 
45  N.  E.  122,  123,  163  111.  Old. 

EBUOATIONAI.  STAFF. 

The  word  "educational  stafT*  In  Greater 
New  York  Charter,  §  1117,  providing  that  all 
superintendents,  and  all  principals,  teachers, 
and  other  members  of  the  educational  staff  in 
the  public  school  system  of  New  York  City 
as  constituted  by  the  act,  shall  continue  in 
office,  is  to  be  construed  as  "teaching  staff." 
"If  it  had  been  Intended  to  continue  all  offi- 
cers and  employes  within  the  possible  ca- 
pacity of  the  former  words  when  standing 
alone,  they  would  not  have  been  preceded  by 
the  words  *prlnclpal8*  and  *teachers.*  By  a 
well-settled  principle  of  statutory  construc- 
tion, when  a  particular  class  is  spoken  of, 
and  general  words  follow,  the  class  first 
mentioned  Is  to  be  treated  as  referring  to 
persons  ejusdem  generis  with  such  class. 
The  words  as  so  used  do  not  include  attend- 
ance officers."  People  v.  White,  72  N.  Y. 
Supp.  91,  93,  64  App.  Dlv.  890;  People  r. 
Board  of  Education  of  New  York  City,  83 
N.  X.  Supp.  803,  805,  86  App.  Dlv.  537. 


EFFECT. 

See  "Force  and  Effect";  "Natural  Ef- 
fect"; "Prosecute  to  op  with  Effect"; 
"Take  Effect" 

"Effect,"  as  used  in  a  statute  providing 
that  appeals  from  the  marine  court  were  to 
be  taken  in  the  same  manner  and  with  like 
"effect"  as  appeals  in  the  Supreme  Court, 
means  that  the  party  appealing  should  have 
all  the  benefits  and  advantages  given  to  a 
party  appealing  In  the  Supreme  Court.  The 
manner  relates  to  the  mode  of  proceeding 
in  effecting  an  appeal.  The  effect  relates  to 
the  consequences  produced  by  tbe  appeal, 
as  under  what  circumstances  it  shaJl  oper- 
ate to  stay  proceedings.  "Effect"  is  an  ap- 
propriate word  to  describe  a  result  that  fol- 
lows after  the  appeal  is  completed.  Roberta 
V.  Dounell,  31  N.  Y.  446^  449. 

Code  Civ.  Proc.  i  22(50,  providing  that 
appeals  from  final  orders  in  summary  pro- 
ceedings may  be  taken  to  the  same  court  in 
the  same  manner  and  "with  like  effect"  aa 
appeals  from  the  district  court,  meaus  "with 
like  results,  and  this  includes  any  disposi- 
tion in  the  one  case  which  the  appellate  court 
could  make  in  the  other."  Moench  ▼.  Yung, 
9  N.  Y.  Supp.  037.  16  Daly,  143. 

Where  specifications  of  a  patent  state 
that  so  high  a  temperature  is  not  absolutely 
necessary  to  produce  a  "beneficial  effect," 
and  then  adds  that,  as  the  "effect"  does  not 
depend  on  the  nature  of  the  material,  other 
metals  than  iron  may  be  used,  the  word 
"effect"  is  equivalent  to  "beneficial  effect" 
Neilson  T.  Harford,  8  Mees.  &  W.  806,  825. 

Exact  copy  imported. 

Where  an  Indictment  alleged  that  the 
oath  on  which  perjury  wajs  assigned  was 
"not  substantial  and  to  the  effect,  to  wit" 
an  exact  recital  was  not  necessary,  the  word 
"effect"  not  requiring  an  exact  copy.  People 
V.  Warner  (N.  Y.)  6  Wend.  271,  273. 

The  words,  "effect  and  purport  follow- 
ing," in  an  indictment  for  forgery,  setting 
out  the  forged  instrument  as  being  of  the 
effect  and  purport  following,  does  not  ren- 
der the  indictment  invalid.  "While  we  con- 
cede that  the  precedents  are  in  favor  of  the 
form  which  uses  the  tenor  rather  than  the 
purport  and  effect,  we  have  no  thought  that 
under  our  statutes  a  defect  of  this  char- 
acter would  vitiate  the  indictment.  These 
words  might  be  rejected  without  in  the  l^ast 
changing  the  meaning  of  the  pleader."  State 
T.  Johnson,  26  Iowa,  407,  413,  96  Am.  Dec. 
158. 

A  statute  requiring  that  a  certain  notice 
be  given  in  a  specified  form  or  to  the  like 
"effect"  was  complied  with  by  a  notice  which 
gave  all  the  information  which  the  legisla- 
ture Intended  to  be  giyen  by  the  form  recom- 
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mended.    Reglna  v.  Harwich,  1  Bl.  &  BL  617, 

618. 

*'To  that  effect,**  as  used  in  Act  April 
8, 1883,  S  7  (P.  L.  249),  providing  that  it  shall 
be  proved  that  the  testator  at  the  time  of 
pronouncing  the  bequest  did  bid  the  persons 
present,  or  some  of  them,  to  bear  witness 
that  such  was  his  will,  "or  to  that  effect," 
was  intended  to  prevent  the  inference  that 
any  set  form  of  words  should  be  necessary, 
but  not  to  diminish  the  requirement  of  a 
distinct  and  explicit  request  of  the  testator 
to  persons  present  to  remember  and  be  ready 
to  testify  that  the  testator  was  thereby  mak- 
ing his  will.  In  re  Wiley's  Estate,  40  Atl. 
Q80,  981,  187  Pa.  82,  67  Am.  St  Rep.  669. 

Pub.  St  c.  126,  i  4,  provides  that  when 
lands  are  given  by  deed  or  will  to  a  person 
for  life,  and  after  his  death  to  his  heirs  in 
fee,  or  by  "words  to  that  effect,"  the  con- 
veyance shall  be  constrned  to  vest  an  eo- 
tate  for  life  only  in  such  degree,  and  a  re- 
mainder in  fee  simple  to  his  heirs.  Held, 
that  by  the  phrase  "by  words  to  that  effect" 
were  included  words  which  were  practically 
synonymous  with  "heirs,"  and  that  any  word 
used  or  Intended  to  mean  the  heirs  or  issue 
of  the  testator  was  sufficient  to  bring  the 
devise  within  the  meaning  of  the  statute. 
Trumbull  v.  Trumbull,  21  N  B.  366,  367,  149 
Mass.  200,  4  L.  R.  A.  117. 

Of  climate. 

A  bill  of  lading  exempting  a  carrier  from 
liability  from  loss  resulting  from  the  "ef- 
fect of  climate"  means  the  effect  of  climate 
in  the  passage  of  the  vessel,  and  not  dam- 
ages caused  by  exposure  in  the  unloading 
thereof.  Wessles  ▼.  The  Allna  (U.  &)  25 
Fed.  662,  568. 

Of  evidenoe. 

Rev.  Code,  i  2673,  declares  that  the  court 
shall  not  charge  on  the  "effect  of  evidence" 
unless  requested  to  do  so  by  either  party. 
Held,  that  the  phrase  "effect  of  the  evidence" 
was  not  synonymous  with  "burden  of  proof," 
and  therefore  a  chaige  on  the  burden  of 
proof  was  not  objectionable,  under  the  stat- 
ute. Hiirs  Adm'r  v.  Nicholas  60  Ala.  836, 
3oU. 

The  word  "effect,"  as  used  in  an  instruc- 
tion relative  to  determining  what  weight  or 
effect  the  jury  would  give  the  testimony  of 
each  witness,  etc.,  is  held  to  mean  precise- 
ly the  same  thing  as  "weight,"  and  hence 
not  to  be  confusing.  Jessen  ▼•  Donahue 
(Neb.)  96  N.  W.  639.  640. 

Of  judgment* 

The  "effect"  of  a  judgment  Is  not  to 
bear  Interest,  though  that  is  one  of  its  in- 
cidents; so  that  under  Pol.  CJode,  §  3716, 
declaring  that  every  tax  has  the  effect  of  a 
judgment  against  the  person,  the  tax  does 


not  bear  interest     People  v.  Central  Pac. 
R.  Co.,  105  Cal.  676^  38  Pac.  905,  910. 

EFFECTED. 

An  insurance  policy  providing  for  n<r 
tice  of  any  other  insurance  effected  on  said 
property  relates  not  only  to  other  insurance 
effected  prior  to  the  execution  of  the  policy, 
but  to  insurance  obtained  thereafter.  War- 
wick V.  Monmouth  County  Mut.  Fire  Ins. 
Co.,  44  N.  J.  Law  (15  Vroom)  83,  85,  43  Am. 
Rep.  343. 

As  completed. 

In  construing  Village  Law,  f  159,  pro- 
viding that  persons  damaged  by  the  change 
of  a  street  grade  must  present  a  verified 
claim  within  00  days  after  such  change  is 
effected,  the  word  "effected"  was  held  to 
have  been  used  in  the  sense  of  "completed," 
and  that  the  change  of  grade  for  which  the 
injured  party  may  claim  damages  is  not  ef- 
fected until  it  is  completed,  and  until  the 
village  has  taken  some  action  to  indicate 
that  it  has  closed  the  work  in  connection 
with  the  improvement  under  way.  The  best 
evidence  of  this  intention  on  the  part  of  the 
village  would  seem  to  be  the  final  grading 
and  placing  of  a  permanent  sidewalk.  Un- 
til that  time  the  petitioner,  in  the  absence 
of  other  evidence,  is  not  bound  to  assume 
that  the  change  of  grade  contemplated  has 
been  effected.  Used  in  one  sense,  a  change 
of  grade  might  be  said  to  have  been  effected 
every  time  a  wagon  load  of  dirt  was  remov- 
ed or  brought  upon  the  highway,  but  the 
change  contemplated  in  the  statute  requires 
more  than  this.  It  has  in  view  the  official 
and  authoritative  as  well  as  the  physical 
change  of  grade.  A  property  owner  is  not 
bound  to  know  whether  a  public  improve- 
ment has  been  accomplished  when  the  work 
is  suspended  unless  there  are  facts  and  cir- 
cumstances which  would  bring  notice  to  a 
man  of  ordinary  intelligence.  Phipps  v.  Vil- 
lage of  North  Pelham,  70  N.  Y.  Supp.  630,  682, 
61  App.  Div.  442. 

As  enf  oroed. 

"Effected,"  as  used  in  Code  1873,  8  2018, 
providing  that  a  landlord's  lien  on  crops  may 
be  effected  by  the  commencement  of  an  ac- 
tion within  a  prescribed  peiiod,  in  which 
the  landlord  shall  be  entitled  to  a  writ,  of 
attachment,  should  be  construed  to  mean 
"enforced."  Nickelson  v.  Negley,  32  N.  W. 
487,  488,  71  Iowa,  546. 

As  proovred. 

A  contract  providing  that  one  of  sev- 
eral joint  owners  of  land  should  have  a 
commission  on  sales  which  he  "effected" 
means  sales  of  which  he  was  the  procuring 
cause,  and  did  not  require  a  sale  in  the  sense 
of  a  binding  consummated  agreement,  or  in 
the  sense  of  an  executed  conveyance^  as  he 
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coald  not  complete  a  sale  without  the  concur- 
rence  of  the  others.  McCreery  t.  Green*  88 
Mich.  172,  184. 

EFFECTS* 

See  ''Ciyn  Effects^;  *«Hon8dioId  Effects"; 

"Personal  Effects." 
Goods,  effects,  and  credits^  see  ''Goods.*' 
Other  effects,  see  "Other."  « 

"Effects"  are  defined  to  be  property  or 
worldly  substance;  pn^erty  in  a  more  ez- 
tensile  sense  than  "goods."  Union  Nat. 
Bank  T.  Byram,  181  IlL  92,  100,  22  N.  B.  842 
(citing  Bouv.  Law  Diet);  Illinois  Anglo- 
American  Storage  Battery  Co.  y.  Long,  41 
111.  App.  833,  835;  Neely  r.  Grantham,  68 
Pa.  (8  P.  F.  Smith)  433,  440;  In  re  Reimer's 
Estate^  28  AtL  186,  187,  159  Pa.  212;  Ar- 
thur V.  Morgan,  5  Sup.  Ot  241,  243,  112  U. 
S.  495,  28  L.  Ed.  825;   Campbell  y.  Prescott, 

15  Ves.  500,  507;  Welsh  ▼.  Parish  (S.  C.)  1 
Hill,  155,  157. 

The  word  "^ects,"  as  used  in  a  will 
disposing  of  all  the  effects  of  which  the  tes- 
tator died  possessed,  was  synonymous  with 
"worldly  substance,"  which  means  whateyer 
can  be  termed  of  yalue;  therefore  real  and 
personal  effects  means  all  a  man's  property. 
Hogan  T.  Jackson,  Cowp.  299,  304;  The  Al- 
pena (U.  B.)  7  Fed.  361,  362;  Beall's  Lessee 
V.  Holmes  CBld.)  6  Har.  &  J.  20C^  214. 

"Effects"  is  a  term  nearly  S3monymous 
with  "goods,"  and  includes  land,  tenements, 
furniture,  etc.  Vawter  t.  Griffin,  40  Ind. 
598,  601. 

Ordinarily,  the  word  "effects,"  when 
used  in  connection  with  the  word  "goods," 
means  personal  property,  and  not  real  prop- 
erty; but  this  is  not  its  correct  meaning 
where  a  contrary  intention  appears  from  the 
terms  of  the  instruments  in  which  the  word 
occurs,  the  word  being  a  yery  general  term, 
used  to  denote  whateyer  a  man  has  that  can 
affect,  produce,  or  bring  forth  money  by 
sale.  It  is  defined  to  be  property  or  worldly 
substance.  Adams  v.  Akerlund,  48  N.  B.  454, 
456,  168  IlL  632. 

A  deyise  of  "effects,  both  real  and  per- 
sonal," passes  a  freehold  estate  and  all  chat- 
tels, real  and  personal.  Dowdel  ▼.  Hamm 
(Pa.)  2  Watts,  61,  65. 

The  word  "effects,"  standing  alone  in  a 
deyise  of  "all  or  the  whole  of  my  effects,"  is 
sufficient  to  pass  the  testator's  entire  es- 
tate. Ennis  y.  Smith,  55  N.  S.  (14  How.)  400, 
409,  14  L.  Ed.  472;  Welsh  y.  Parish  (S.  0.) 
1  mu,  155,  157  (citing  CampbeU  y.  Prescott, 

16  Yea.  500.  507). 

"Effects"  in  law  means  eyerythlng  which 
Is  subject  to  the  laws  of  property  and  own- 
ership,  whethar  real  or  personal*  and  as  to 


personalty,  whether  of  possession  or  in  ac- 
tion.   SUte  y.  Newell.  1  Mo.  248,  248. 

As  ejvsdeni  senerls* 

See,  also.  "All." 

A  will  bequeathing  "an  my  effects,"  my 
carriage  and  my  horse  included,  to  certain 
persons,  which  will  was  made  in  France, 
does  not  include  the  testator's  personal  es- 
tate in  the  United  States,  it  not  being  al- 
luded to  in  any  way  in  the  will.  Effects  in 
French,  or  the  word  "effetB,"  has  the  same 
meaning,  in  common  parlance  and  in  law, 
that  it  has  in  English.  Its  meaning,  prop- 
erly, either  when  used  indefinitely  in  wills, 
and  in  connection  with  something  particular 
and  certain,  is  limited  by  its  association  to 
other  things  of  a  like  character,  and  it  la 
from  the  subject-matter  of  its  use  that  In- 
tention of  something  else  is  to  be  implied, 
and  that,  of  course,  may  be  larger  or  less. 
In  some  instances  hi  wills  the  word  has  car- 
ried the  whole  personal  estate.  Ennis  y. 
Smith,  65  U.  &  (14  How.)  400,  42(^  14  L.  Ed. 
472. 

Code^  I  8069,  proyiding  for  the  landlord's 
lien  on  the  goods,  furniture^  and  "effects" 
belonging  to  the  tenant,  his  child,  etc.,  must 
be  construed  in  connection  with  goods  and 
furniture,  and  refers  to  propoty  ejusdem 
generis.  McKleroy  y.  Cantey,  11  South.  258^ 
259,  95  Ala.  295;  First  Nat  Bank  y.  Con- 
solidated Electric  Light  Co.,  12  Sooth.  71,  72, 
97  Ala.  465. 

A  deyise  of  all  the  testator's  "household 
furniture  and  effects"  applies  to  articles  of 
the  same  kind— that  is,  household  furniture 
— and  not  to  personalty  generally.  Bawlins 
y.  Jennings,  13  Yes.  88,  44. 

In  a  mortgage  of  real  estate  used  for  a 
sugar  refinery,  "and  also  all  the  machinery 
and  effects  in  the  said  sugar  refinery,"  the 
word  "^ects"  was  not  cut  down  on  ac- 
count of  its  connection  with  the  preceding 
word  "machinery,"  under  the  rule  that 
where  general  words  follow  a  particular  one 
they  are  to  be  used  e;]usdem  generis,  but 
Included  all  personal  property.  Thurb^  t. 
Minturn  (N.  X.)  62  How.  Prac  27,  28. 

As  lands  ov  real  estate. 

"Effects"  will  embrace  lands,  tenements, 
etc.    State  y.  Newell,  1  Mo.  248,  249. 

"Effects,"  used  in  a  will  dic^osing  of 
testator's  effects,  will  be  construed  to  in- 
clude land,  where  it  can  be  collected  from 
other  parts  of  the  will  that  such  was  tes- 
tator's intention.  The  tmrm  "effects"  is  ca- 
pable of  expansion,  so  as  to  embrace  real 
and  personal  estate.  "I  take  'tf  ect,' "  says 
Lord  Mansfield,  "to  be  synonymous  to 
'worldly  substance,'  which  means  whateyer 
can  be  tanned  ot  yalue^  and  that  therefore 
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real  and  personal  effects  means  an  a  man's 
^«*opert7/'    Page  ▼.  Foust,  89  N.  a  4i7,  449. 

"Effects,"  as  used  In  a  judgment  pro- 
viding tbat  ezecntlon  may  be  levied  upon 
the  effects  of  testator's  estate,  Includes  real 
estate  as  well  as  personalty,  though  the 
word  "effects,"  when  not  affected  by  the  con- 
text, Is  generally  held  to  Include  only  per- 
sonal property.  Horton  v.  Qarrlsoo,  20  S. 
W.  778,  774,  1  Tex.  Civ.  App.  81. 

Under  a  statute  authorizing  the  Institu- 
tion of  trustee  process  to  reach  goods,  effects, 
and  credits  of  the  debtor,  it  Is  held  that  land 
fraudulently  conveyed  is  neither  goods,  ef- 
fects, nor  credits,  within  the  statute.  Hunter 
V.  Case,  20  Y t  195,  197. 

Goods  are  valuable  possessions,  or  pieces 
of  property;  ^ects  are  goods,  movables,  or 
personal  estate;  and  so  goods  and  effects 
have  never  been  held  to  include  real  estate, 
and  will  thus  be  construed  as  used  In  the 
treaty  of  1878  between  the  United  States  and 
Sweden  (page  1042,  Treaties  and  Conventions 
between  the  United  States  and  Other  Pow- 
ers), providing  that  subjects  of  the  contract- 
ing parties  may  freely  dispose  of  their  "goods 
and  effects,"  either  by  testament,  donation^ 
or  otherwise.  M^er  v.  Lee.  76  M.  W.  712, 
716,  106  Iowa,  803. 

"Effects,"  as  used  in  describing  property 
devised  without  words  of  qualification,  de- 
notes personalty,  and  realty  will  not  pass 
thereunder.  Camfleld  v.  Gilbert,  3  East;  516, 
522;  Haw  v.  Barles,  15  Mees.  &  W.  450,  456. 

A  power  of  attorney  to  sell  claims  and 
effects  was  a  power  to  sell  personal  prop- 
erty, and  cannot  be  construed  to  embrace 
real  estate.  De  Cordova  v.  Knowles^  87 
Tex.  19,  20. 

A  devise  by  testator  to  his  brother  of  all 
of  his  '^ 'property  and  effects'  of  all  claims 
he  shall  have,"  means  that  all  his  property 
and  the  produce  of  all  his  claims  should  go 
to  his  brother.  It  is  much  the  same  as 
though  he  said,  "all  I  have  and  all  I  am 
worth,"  and  was  sufficient  to  pass  real  es- 
tate.   Doe  T.  Morgan,  6  B.  &  a  512,  51& 

As  movables  or  personalty. 

The  word  "effects^  Is  the  equivalent  of 
the  word  "movables.'*  Appeal  of  Vander- 
grift,  83  Pa.  126,  129. 

The  term  "effects'*  Is  not  as  extensive  as 
that  of  "chattels."  State  r.  Harv^,  42  8. 
W.  988,  939.  141  Mo.  848. 

Aa  the  word  "effects'*  Is  ordinarily  used. 
It  Is  understood  to  mean  goods,  movables, 
personal  estate.  Hunter  v.  Case,  20  Yt  196, 
19T. 

The  word  "effeeti"  prima  fade  applies 
Is  personal  property.    Doe  t.  Morgan,  6  B. 


&  C.  612,  61&    See  De  Cordova  v.  Knowles, 
87  To.  19.  20. 

"Effects,**  means  all  kinds  of  persona) 
estate.  Planters'  Bank  of  MiBsisslppi  v. 
Sharp,  47  U.  S.  (6  How.)  801,  321.  12  U  Dl 
447. 

In  common  parlance  the  term  "effects" 
Is  confined  to  personal  things,  and  it  has 
been  Judicially  decided  to  bear  that  mean- 
ing, unless  the  context  shows  that  the  tes- 
tator used  It  in  a  more  comprehensive  sense. 
This  was  held  by  all  the  court  of  klQg*s 
bench  In  the  cases  of  Camfield  v.  Gilbert,  8 
Bast,  516,  and  of  Doe  v.  Langlands,  14  East, 
370.    Haw  V.  Earles,  15  M.  &  W.  450,  456. 

The  word  "effects,"  it  is  said  by  Lord 
Bllenborough  in  Anderson  v.  Lainchburg,  11 
East,  296,  in  its  natural  sense  more  pecu- 
liarly imports  movable  personal  property; 
and  this  is  no  doubt  correct;  yet  it  is  not  in- 
frequently employed  to  express  personal  es- 
tate generally.  West  v.  Franklin  Fire  Ins. 
Co.,  8  Pa.  Law  J.  299.  801. 

A  statute  relating  to  the  garnishment  of 
the  property  or  effects  of  another  in  the 
hands  or  possession  of  the  garnishee  means 
personal  property  in  his  possession  capable 
of  being  seized  and  sold  under  execution. 
Keyes  v.  Milwaukee  &  8t  P.  Ry.  Co.,  26  Wis. 
691,  693. 

The  word  "effects'*  Is  defined  in  Rev. 
St  art  8138,  subd.  12,  as  including  all  per- 
sonal property  and  all  Interest  therein;  and 
"property"  is  defined  to  include  real  and  peiv 
sonal  property,  and  effects  Is  used  In  the 
sense  of  personal  property,  in  Pasch.  Dig. 
art  4636,  giving  a  husband  authority  to  sue 
to  recover  the  ^ects  of  his  wife.  Bead  v. 
Allen,  66  Tex.  182.  194. 

"Goods,"  "chattels,"  and  "effects'*  are 
terms  that  in  their  proper  sense  and  nature 
are  sufficiently  large  to  include  and  pass  the 
absolute  interest  in  the  whole  personal  es- 
tate of  the  testator;  but  a  will  may  be  so 
worded  that,  according  to  a  reasonable  con- 
struction, it  shows  that  the  testator  must 
have  intended  to  use  the  terms  in  a  limited 
and  restricted  sense.  Parker  v.  Marchant;  1 
r.  &  OoL  Ch.  290,  800. 

"Effects"  includes  all  personal  property 
and  all  interest  therein.  Bev.  .St  Tex.  art 
1896,  art  327a 

As  offset. 

"Effects,**  as  nsed  in  a  notice  or  state- 
ment of  the  demand  for  a  mechanic's  lien 
for  a  certain  sum  over  and  above  all  cred- 
its and  "effects,"  is  substantially  the  same 
as  offsets,  as  used  in  a  statute  requiring  the 
notice  or  statement  to  state  the  sum  claimed 
over  and  above  all  credits  and  offsets.  Mer- 
chant V.  Hnmestoi^  7  Fftc  908,  904  2  Wash. 
T.  488. 
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After^acqnlred  property* 

A  will  giving  all  the  remainder  of  tes- 
tatrix's "effects"  to  a  person  designated 
should  be  construed  to  include  estate  ac- 
quired in  fee  by  the  testatrix  after  publica- 
tion  of  the  will.  Ruckle  y,  Graiflin,  39  AtL 
624,  86  Md.  627. 

Oliose  in  aotioiu 

The  term  "effects"  may  include  choses 
in  action.    Dowdel  t.  Hamm,  2  Watts,  61,  65. 

Ohoses  in  action  are  not,  in  the  hands 
of  an  assignee  thereof,  goods,  "effects,''  or 
credits  of  the  assignor,  so  as  to  be  liable  to 
trustee  process.  Lupton  y.  Gutter,  25  Masa. 
(8  Pick.)  298,  300. 

Debts. 

The  word  "effects,**  defining  things 
which  are  subject  to  garnishment  by  service 
upon  the  person  having  such  effects  in  his 
possession  or  under  his  control,  is  made  by 
the  statute  to  include  bills  of  exchange,  prom- 
issory notes,  certificates  of  deposit,  contracts 
for  payment  of  money,  and  other  written 
evidence  of  indebtedness  in  the  hands  of  the 
garnishee  at  the  time  of  service  upon  him. 
The  things  here  defined  to  be  effects  are  all 
things  of  material  nature  and  intangible  le- 
gal obligations.  Debts  are  not  mentioned. 
Ide  V.  Harwood,  30  Minn.  191,  195.  14  N.  W. 
884. 

The  term  "goods  and  effects,**  as  used  in 
Code  Giy.  Proc.  §  657,  authorizing  a  sheriff 
to  levy  attachments,  includes  a  debt,  though 
incapable  of  manual  delivery.  In  State  r. 
Newell,  1  Mo.  248,  it  was  held  that  effects  in 
law  must  mean  everything  which  is  subject 
to  the  laws  of  property  and  ownership, 
whether  real  or  personal,  and  of  the  person- 
alty, whether  by  possession  or  in  action. 
Minor  y.  Gurley,  80  N.  Y.  Supp.  596,  597,  39 
Misc.  Rep.  662. 

Ezeontion. 

An  execution  in  the  hands  of  a  sheriff 
for  service  is  not  "goods,  effects,  or  cred- 
its" of  the  execution  creditor,  within  the 
meaning  of  the  statute  empowering  a  cred- 
itor to  attach  tbe  goods,  effects,  and  credits 
of  his  debtor  in  the  hands  of  a  third  person, 
where  they  may  be  found,  and  who  for  this 
purpose  is  considered  as  a  trustee  of  the  de- 
fendant   Sharp  v.  Clark,  2  Mass.  91,  93. 

Ftztnres. 

Effects  are  property;  goods  and  chat- 
tels; movables,  including  fixtures.  State  y. 
Harvey,  42  S.  W.  938,  939,  141  Mo.  343;  In 
re  Reimer*s  Estate,  28  AtL  186,  187,  159  Pa. 
212. 

A  declaration  in  trespass  for  breaking 
and  entering  plaintifiTs  dwelling  house,  and 
taking  "goods,  chattels,  and  effects,"  would 
Include  fixtures.    Fixtures  may  be  taken  in 


execution  under  a  fi.  fa.  containing  similar 
words.    Pitt  V.  Shew.  4  B.  &  Aid.  206. 

"Effects,"  as  used  in  an  assignment  for 
the  benefit  of  creditors  of  the  assignor's 
"goods,  chattels,  and  effects,"  is  of  broader 
meaning  than  the  term  "goods,"  and  may 
include  fixtures.  Dowdel  y.  Hanun  (Pa.)  2 
Watts,  61,  65. 

Horse  or  mule. 

"Effects,"  as  used  In  St  June  1859,  c 
2230,  providing  that  all  boarding  house  keep- 
ers shall  have  a  lien  upon  the  "baggage  and 
effects"  of  their  guests  and  boarders,  in- 
cludes the  horse  of  a  boarder,  and  entitled 
the  boarding  house  keeper  to  a  lien  on  the 
boarder's  horse  for  the  guesfs  board,  but 
not  for  the  fare  and  keeping  of  the  horse. 
Gross  y.  WUkins,  43  N.  H.  332,  336. 

The  word  "^ects"  Is  comprehensive 
enough  to  include  every  article  of  personal 
property  which  the  Legislature  could  have 
supposed  it  possible  a  citizen  of  the  com- 
monwealth would  make  it  a  business  to  buy 
and  sell.  It  is  broad  enough  to  describe 
every  item  of  the  largest  estate,  except  mon- 
eys, securities,  and  land.  When,  therefore, 
vendors  of  "effects  of  whatsoever  kind  or 
nature"  are  made  liable  to  taxation,  a  deal- 
er in  horses  and  mules  could  hardly,  on  any 
rational  principle,  set  iq>  a  right  to  exemp- 
tion. Commonwealth  t.  Seltzer  (Pa.)  2 
Woodw.  Dec.  23,  24. 

Iioasehold* 

"Goods  and  effects,"  within  the  mean- 
ing of  Act  June  13,  1836,  relating  to  the 
service  of  foreign  attachments  on  the  goods 
and  effects  of  the  debtor,  cannot  be  con- 
strued to  include  leaseholds  of  lands  and 
buildings  on  leaseholds.  The  meaning  of  the 
words  is  free  from  all  ambiguity  or  doubt, 
whether  used  in  the  popular,  lexicographical, 
or  legal  sense.  Appeal  of  Yandergrift,  83 
Pa.  126,  129. 

Code,  8  3069  et  seq.,  giving  a  landlord  a 
lien  on  the  tenant's  goods,  furniture,  and 
"effects,"  does  not  include  a  leasehold.  First 
Nat  Bank  y.  Consolidated  Electric  Light 
Co.,  12  South.  71.  7%  97  Ala.  465. 

Iiesaey. 

Rev.  St  c.  86,  |  36,  authorizing  the  at- 
tachment by  trustee  process  of  "effects  and 
credits,"  includes  a  legacy  in  the  hands  of 
the  trustee.  Cummings  y.  Garvin,  65  Me. 
301,  302. 

Money  amd  seenrities* 

In  Comp.  St  c.  83,  art  4,  {  2,  subd.  S, 
requiring  a  state  treiasurer  to  pay  over  to  a 
successor  in  office  and  deliver  all  books  and 
effects  of  office  to  him,  the  word  "effects"  Is 
broad  enough  to  require  the  delivery  of  bonds 
and  other  securities  belonging  to  the  stats 
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permanent  school  fund.  In  re  State  Treas- 
urer's SetUement.  70  N.  W.  532,  639,  51  Neb.' 
116,  86  L.  R.  A.  746. 

An  insurance  policy  on  a  ressel  cover- 
ins  property  designated  as  "goods,  Q>ecle, 
and  effects"  coyers  a  sum  of  money  advanced 
by  the  captain  tor  the  benefit  of  the  shlp» 
and  for  which  he  charges  respondentia  inter- 
est   Gregory  v.  OhMstle,  8  Doug.  419. 

''Effects/'  as  used  in  a  will  giying  to 
testator's  brother  all  his  household  goods, 
books,  clothing,  furniture,  etc.,  that  he  might 
desire,  the  balance  of  the  personal  "effects*' 
to  be  divided  among  certain  others,  passes 
the  whole  of  the  testator's  residuary  es- 
tate, consisting  of  money  and  securities.  It 
means  such  funds  in  the  hands  of  the  ex- 
ecutor as  may  be  made  effective  or  available 
for  payment  of  debts  and  legacies.  In  re 
Reimer's  Estate,  28  AtL  186,  187,  159  Pa. 
212. 

NocotiaMe  paper. 

Negotiable  paper  is  not  such  property, 
money,  or  "effects'*  as  the  statute  contem- 
plates in  describing  what  species  of  prop- 
erty may  be  made  the  subject  of  garnish- 
ment. This  view  seems  to  be  based  largely 
upon  the  provision  of  the  statute,  that  the 
property,  money,  or  "effects"  which  may  be 
reached  by  garnishment  must  be  in  the  pos- 
session of  or' due  from  the  person  garnished 
to  the  defendant  in  the  judgment  or  decree 
which  forms  the  basis  of  the  garnishment 
proceeding  at  the  time  the  writ  was  served 
upon  him,  and  that  the  maker  of  negotiable 
paper  cannot  be  regarded  as  indebted  to  the 
original  payee  before  the  maturity  of  the 
paper.  Hubbard  v.  Williams,  1  Minn.  54,  65 
(GU.  37,  38),  65  Am.  Dec.  66. 

A  note  is  not  "effects,"  within  the  mean- 
ing of  the  garnishment  law.  It  is  an  evi- 
dence of  debt,  and  no  more.  Moore  v.  Pil- 
low, 22  Tenn.  (8  Humph.)  448>  449. 

The  word  "effects,**  as  used  In  a  sta^ 
ate  relating  to  obtaining  property  by  false 
pretenses,  embraces  a  bill  of  exchange. 
State  V.  Newell,  1  Mo.  248,  249. 

All  bills  of  exchange  and  promissory 
notes  in  the  hands  of  a  garnishee  at  the  time 
of  the  service  of  the  writ  of  garnishment 
shall  be  deemed  "effects^"  under  the  provi- 
sions of  the  act  relating  to  garnishment 
Comp.  Laws  Mich.  1897,  i  10,623. 

Bills  of  exchange  and  promissory  notes 
not  due.  In  the  hands  of  a  garnishee  at  the 
time  of  the  service  of  the  summons,  shall 
be  deemed  "effects"  under  the  provisions  of 
the  act  relating  to  proceedings  against  gar- 
nishees.   Oomp.  Laws  Mich.  1897,  i  1011. 

Share  of  stoelu 

A  share  of  stock  cannot  be  regarded  as 
otherwise  than  ^'property,"  nor  can  it  be  said 
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that  It  Is  not  "worldly  substance.**  Shares 
of  stock  owned  by  the  defendant  in  attach- 
ment, if  such  certificates  have  not  been  is- 
sued, are  effects,  vrlthln  Rev.  St  c.  62,  $  5. 
Illinois  Anglo-American  Storage  Battery  Oo. 
V.  Long,  41  lU.  App.  333,  835. 

Rev.  St  c.  11,  I  9,  provides  that  writs  of 
attachment  shall  be  executed  on  the  debtor's 
lands,  tenements,  goods,  chattels,  rights, 
credits,  moneys,  and  effects.  Held,  that  the 
word  "effects,"  as  used  in  such  statute,  was 
a  general  word  intending  to  include  property 
not  properly  within  the  descriptions  of  the 
other  words  as  used,  and  that  under  such 
word  shares  of  corporate  stock  were  prop- 
erly attachable.  Union  Nat  Bank  r.  Byram, 
22  N.  B.  842,  843,  131  IlL  02. 

SlalpSt  ete« 

General  Admiralty  Rule  No.  2  allows,  in 
suits  in  personam,  a  warrant  of  arrest,  with 
a  clause  therein  that  if  the  defendant  can- 
not be  found  to  attach  his  goods  and  chat- 
tels to  the  amount  sued  for,  or,  if  such  prop- 
erty cannot  be  found,  to  attach  his  credits 
and  effects.  Held,  that  the  word  "effects**  is 
of  very  extensive  import  and  as  used  in  the 
rule  embraces  ships  and  other  tangible  prop- 
erty.   The  Alpena  (U.  S.)  7  Fed.  861,  362. 


EFFICIENT. 

"Efficient,"  as  used  in  an  Instruction  in 
reference  to  the  duty  of  a  master  in  the  se- 
lection of  fellow  workmen,  requiring  and 
stating  such  duty  to  be  the  employment  of 
"efficient  men,**  was  the  equivalent  of  "com- 
petent" and  expressed  no  more  than  the  duty 
which  the  law  imposed  on  the  employer,  and 
the  instruction  was  proper.  Norfolk  &  W. 
R.  Co.  V.  Ampey,  25  S.  B.  226,  232,  93  Va. 
108. 

"Efficient**  machinery  is  such  machinery 
as  is  capable  of  well  producing  the  effect  In- 
tended to  be  secured  by  the  use  of  it  for  the 
purpose  for  which  it  was  made.  The  word 
does  not  necessarily  mean  new  machinery. 
Maxwell  v.  Bastrop  Mfg.  Ck>.,  14  8.  W.  35, 
36,  77  Tex.  283. 

EFFIOIElfT  OAVSE. 

The  efficient  cause  is  simply  the  work- 
ing cause,  or  that  cause  which  produces  ef- 
fects or  results.  Pullman  Palace  Car  Co.  v. 
Laack,  32  N.  B.  285,  291,  148  HI.  242,  18  U  R. 
A.  215. 

EFFORT. 

See  "Reasonable  Bffort** 

"Effort**  means  exertion  of  strength; 
strenuous  endeavor;  laborious  attempts; 
straggle  directed  to  the  accomplishment  of  an 
object    There  Is  no  word  la  the  Btoigllsh  Ian- 
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gu^ge  better  understood  by  the  people  gen- 
erally than  "effort,"  and  when  told  in  a  trial 
for  homicide  that  an  effort  mnst  have  been 
made  to  execute  the  threats  made  by  the  de- 
ceased the  jury  undoubtedly  understood  the 
court  to  mean  an  attempt  This  means  some- 
thing more  than  a  demonstration  of  an  act 
manifesting  an  intention.  It  means  an  ac- 
tual attempt  to  execute  the  threats.  Miles  ▼• 
State,  18  Tex.  App.  156,  171. 

An  agreement  to  pay  to  another  the 
amount  of  notes  and  accounts  transferred  to 
him,  in  the  event  that  he  could  not  collect  the 
same  after  making  an  "effort  to  collect," 
does  not  Imply  that  all  the  means  known 
to  the  law  should  be  exhausted  before  the 
contract  to  pay  should  become  absolute  or 
the  defendant  be  authorized  to  demand  pay- 
ment of  the  party  agreeing.  The  condition 
on  which  his  liability  depends  is  certainly 
well  performed  if  such  means  of  collection  by 
the  aid  of  legal  process  have  been  resorted 
to  as  are  usual.  The  contract  did  not  impose 
upon  the  party  the  duty  of  prosecuting  suits 
upon  the  notes  and  accounts  transferred  to 
him  to  such  an  extent  as  to  force  the  parties 
liable  to  their  payment  to  take  the  oath  of 
insolvency.  Burnett  ▼•  Thompson,  1  Ala. 
469,  470. 

EITHER. 

In  school  articles  signed  by  several  em- 
ployers, providing  that  either  party  can  dis- 
continue the  school  at  the  end  of  the  quarter, 
"either"  means  the  teacher,  or  a  majority  of 
the  employers.  Bird  v.  Thornburgh,  40  Ky. 
(1  B.  Mon.)  4,  5. 

Under  the  statute  the  right  of  action  to 
recover  damages  for  the  death  of  a  minor 
child  survives  in  the  father  or  mother,  or 
"either"  of  them.  If  the  wife  has  previous 
to  the  death  of  the  child  obtained  a  divorce 
from  her  husband,  and  has  the  care  of  the 
minor  children,  she  can  bring  the  action 
without  his  authority.  Wilson  v.  Banner 
Lumber  Co.,  82  South.  460,  108  La.  590. 

A  provision  of  St.  1864-65,  p.  442,  re- 
quiring a  railroad  company  to  maintain  a 
fence  on  "either  or  both  sides"  of  its  prop- 
erty, simply  requires  the  company  to  fence 
its  road  where  it  may  run  through  or  along- 
side of  the  land  of  private  indiviauals;  that 
is,  on  either  or  both  sides  as  necessity  may 
demand.  Walsh  ▼.  Virginia  &  T.  R.  Cc  8 
Nev.  110,  116. 

As  any. 

A  testator,  having  several  children,  pro- 
vided by  his  will  that,  in  case  "either"  of  his 
children  should  die  leaving  living  issue,  such 
Issue  should  receive  the  share  of  his  estate 
devised  to  such  child  so  dying.  Held,  that 
"either"  was  used  in  a  sense  of  "any."  La- 
foy  Y.  Campbell,  6  Aa  800,  801,  42  N.  J.  £q. 


I  (15  Stew.)  84.  See,  also,  In  re  Broomairs 
Estate  (Pa.)  2  Lane  Law  Kev.  183«  184,  2 
Del  Ck>.  B.  289,  290. 

In  Laws  1894,  c.  814,  amending  Brooklyn 
City  charter,  providing  for  bids  for  street 
cleaning,  and  that  if  the  acceptance  of  either 
proposal  be  not  in  the  interest  of  the  city  all 
of  them  shall  be  rejected,  "either"  was  used 
in  the  sense  of  "any."  People  v.  Willis,  89 
N.  Y.  Supp.  987,  989,  6  App.  Div.  231. 

As  both. 

The  term  "either"  may  Include  each  or 
both.    Jackson  v.  Stewart,  20  Ga.  120,  124. 

One  of  the  definitions  of  the  word  "ei- 
ther" is  each  of  two,  the  one  and  the  other; 
and  hence,  as  used  in  an  ordinance  providing 
that  curbstones  were  to  be  set  on  "either** 
side  of  the  roadway,  meant  that  such  curb 
should  be  set  on  both  sides  of  the  roadway. 
Chicago  &  N.  P.  R.  Co.  v.  City  of  Chicago, 
49  N.  E  1006^  1007,  172  111.  66. 

"Either"  is  used  in  the  sense  of  one 
"and"  the  other  of  two  things,  as  well  as  in 
that  one  "or"  the  other.  Thus  it  is  common 
to  say  "on  either  hand,"  "on  either  side," 
meaning  on  each  hand  or  side.  Chldester  v. 
Springfield  &  I.  S.  E  Ry.  Co.,  59  111.  87,  89. 

As  used  in  Act  Cong.  June  23.  1868,  pro- 
viding that  all  contracts  for  service  between 
masters  and  servants,  when  either  of  the 
contracting  parties  is  of  Hawaiian  birth,  shall 
be  rendered  and  printed  in  both  the  Ha- 
waiian and  English  languages,  the  word  "ei- 
ther*' is  a  distributive  or  alternative  term. 
It  carries  the  meaning  that,  when  one  of  the 
parties  is  of  Hawaiian  birth  and  the  other  is 
not,  such  contract  shall  be  executed  in  Ha- 
waiian and  English.  The  negative  or  exclud- 
ing force  of  the  word  "either**  is  equal  to  its 
affirmative  and  Including  force.  The  term 
"eitber**  does  not  Include  "both,**  nor  does 
"both,"  the  greater,  Intend  and  therefore  In- 
clude the  less,  "either.**  Martin. y.  Nahoa,  4 
Hawaii,  427,  429. 

One  of  any  number. 

"Either,**  as  used  in  Act  1887,  providing 
that  in  "either  of  the  foregoing  cases  such 
child  and  its  issue  shall  Inherit  from  its  par- 
ents respectively^  and  from  their  lineal  and 
collateral  kbidred,'*  etc.  Includes  each  and 
every  case  previously  named.  Webster  de- 
fines "either**  as  "one  or  another  of  any 
number.**  The  word  "either,"  according  to 
the  strictly  accurate  and  authoritative  signifi- 
cation of  the  word,  relates  to  two  units  or 
particulars  only,  but  it  often  In  actual  use, 
though  inaccurately,  refers  to  some  one  of 
many.  Messer  v.  Jones,  84  Atl.  177,  179,  88 
Me.  849  (citing  Cent  Diet);  Lyon  y.  Lyon, 
84  Atl.  180,  88  Me.  395. 

"Either,**  as  used  in  a  policy  insuring  "all 
or  either**  of  the  freight  buildings  at  C,  ren- 
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ders  the  Insurers  liable  If  either  of  the  bnUd- 
ings  is  damaged.  Ck>mmonwealth  t.  Hide  & 
Leather  Ins.  Go.,  112  Mass.  130,  187,  17  Am. 
Rep.  72. 

The  word  ••either,"  in  an  ordinance  an- 
thorissing  a  street  car  company  to  make  ex- 
tensions on  ••elthtf  of  the  following  named 
streets,"  etc.,  does  not  mean  all,  but  does 
mean  one  or  the  other  of  two  or  more  speci- 
fied things.  Ft  Worth  St  Ry.  Oa  t.  Rose- 
dale  St  ^y.  Co.,  4  &  W.  534,  688,  68  Tex.  169. 

In  a  provision  that  if  "either  of  my  sons 
should  die  without  a  lawful  heir,  the  longest 
liver  heirs  the  whole  of  both  estates,"  the 
word  "either**  signifies  one  or  another  of  any 
number,  but  it  Is  here  confined  to  two  by 
force  of  the  word  "both,"  which  signifies 
two,  considered  as  distinct  from  others,  or  by 
themselves.  Dew  v.  Barnes,  54  N.  G.  149, 
151;  Graham  v.  Graham,  23  W.  Ya.  86^  43, 
48  Am.  Rep.  864. 

EITHEB  PABTT. 

The  phrase  "either  party,**  as  used  In 
Act  March  8,  1875,  fi  2,  cl.  1,  providing  for 
the  removal  of  causes  from  state  to  federal 
courts,  and  authorizing  either  party  to  re- 
move the  cause  if  there  shall  be  a  controversy 
between  citizens  of  different  states,  means 
all  the  plaintiffs  or  all  the  defendants.  Maine 
V.  Gilman  (U.  S.)  11  Fed.  214^  215. 

EJECT. 

In  an  instruction  in  an  action  for  dam- 
ages alleged  to  have  been  caused  by  putting 
plalntiiTs  Intestate  off  from  defendant's  train, 
the  word  "ejected"  means  that  deceased  was 
forcibly  put  off  the  train,  rather  than  helped 
off  according  to  his  desire  or  that  he  volun- 
tarily left  the  train.  To  "eject"  a  person 
means  to  compel  him  against  his  desire  to 
leave.  Bohannon's  Adm'r  v.  Southern  Ry. 
Go.  in  Kentucky,  65  &  W.  169,  170,  112  Ky. 
106. 

EJEOTMEHT. 

See  ••Equitable  EUectment** 

Originally  the  action  of  ejectment  **wab 
designed  to  recover  only  damages  for  the 
wrongful  ejection  of  the  plaintiff  from  the 
possession  of  land  in  which  he  had  a  term 
of  years.  Later  the  recovery  was  extended 
to  the  possession  of  the  land.  To  succeed, 
the  plaintiff  was  required  to  prove  a  lease  to 
himself  for  a  term  of  years,  made  by  a  lessor 
entitled  to  the  possession  and  on  the  land 
when  the  lease  was  made,  his  entry  under 
the  lease,  and  ouster  by  the  defendant  The 
action  was  usually  instituted  against  a  per- 
son not  interested  in  the  land,  called  the  'cas- 
ual ejector,*  who  gave  notice  of  the  suit  to 
the  actual  possessor,  and  he,  on  application 


to  the  court,  was  substituted  as  defendant 
But,  as  a  condition  of  such  substitution,  the 
court  required  him  to  stipulate  that  at  the 
trial  he  would  confess  the  lease,  entry,  and 
ouster  alleged  by  the  plaintiff,  thus  leaving 
the  only  fact  to  be  proved  by  the  plaintiff  the 
title  of  his  lessor.  If,  however,  the  claim  of 
the  applicant  was  such  as  would  not  warrant 
him  in  ousting  the  plaintiff,  and  yet  would 
Justify  his  own  possession,  as  if  he  claimed 
only  a  Joint  tenancy  with  the  lessor,  then  he 
stipulated  to  confess  ouster  of  the  plaintiff 
only  in  case  the  plaintiff  should  prove  actual 
ouster  of  the  lessor.  If;  at  the  trial,  the 
plaintiff  showed  such  title  in  his  lessor  as 
made  the  confessed  ouster  wrongful,  or  if, 
when  ouster  was  only  conditionally  confess- 
ed, he  showed  an  actual  ouster  of  the  lessor, 
or  a  title  against  which  any  possession  by 
the  defendant  was  wrongful,  then  he  recov- 
ered damages  and  possession;  otherwise  his 
suit  failed.  Thus  the  technical  issue  in  the 
case  was  always  whether  the  defendant  had 
wrongfully  ousted  the  plaintiff.  Under  our 
statute  the  technical  issue  remains  the  same, 
although  presented  by  a  different  procedure. 
The  real  claimant  the  old  lessor,  is  the  plain- 
tiff, and  his  complaint  is  that  the  defendant 
wrongfully  deprives  him  of  possession.  The 
defendant  is  the  real  countefclaimant  and  if 
he  means  to  defend  absolutely  he  pleads  not 
guilty,  and  by  that  plea  admits  a  possession 
or  claim  of  title  which  should  exclude  or  oust 
the  plaintiff;  while,  if  he  means  to  defend 
only  for  a  possession  or  claim  of  title  which 
does  not  exclude  the  plaintiff— e.  g.,  as  Joint 
tenant  with  him — he  must  give  notice  with 
his  plea  that  he  admits  the  right  of  the  plain- 
tiff to  an  undivided  share  of  the  land  and 
denies  actual  ouster.  Gombs  v.  Brown,  29 
N.  J.  Law  (5  Dutch.)  86.  Then  If,  at  the 
trial  on  the  simple  plea,  the  plaintiff  shows  a 
title  against  which  the  defendant's  exclusive 
possession  or  claim  would  be  wrongful,  or,  on 
the  plea  and  notice,  he  shows  an  actual  oust- 
er, wrongful  in  view  of  his  admitted  right, 
or  a  greater  right,  which  makes  the  defend- 
ant's possession  a  wrongful  ouster,  the  plain- 
tiff will  be  entitled  to  Judgment;  otherwise 
not"  French  v.  Robb,  51  Atl.  509,  510,  67 
N.  J.  Law,  260,  57  U  R.  A.  956^  91  Am.  St 
Rep.  488. 

Ejectment  was  first  In  reality  an  action 
by  a  lessee  against  an  Intruder,  commenced 
by  writ  It  next  became  a  fiction  both  as  to 
the  lease  and  the  lessee,  and  was  commenced 
by  declaration  and  notice^  and  the  lessor  was 
the  person  really  interested,  and  it  was  then 
used  for  the  purpose  of  trying  his  title,  or  his 
right  to  make  a  lease.  As  the  lessor  could 
try  title,  it  was  but  mutual  that  the  tenant 
should  also  call  to  his  aid,  not  only  any  title 
which  he  might  have,  but  the  title  of  another 
from  whom  he  derived  his  possession." 
Grockett  v.  Lashbrook,  21  Ky.  (5  T.  B.  Mon.) 
580,  588,  17  Am.  Dec.  98. 
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At  common  law  the  action  of  ejectment 
was  strictly  a  possessory  remedy,  but  It  has 
now  by  gradual  growth  come  to  be  the  ordi- 
nary method  of  trying  title  to  lands.  Wilson 
T.  Wightman,  65  N.  Y.  Supp.  806»  810,  86  App. 
Div.  41. 

At  common  law  ejectment  was  a  mere 
possessory  action  between  fictitious  partiea 
The  judgment  therein  did  not  determine  the 
estate  or  interest  of  parties  in  the  property, 
nor  did  it  conclusively  determine  the  right  to 
possession.  But  in  the  majority  of  the  states 
the  common-law  action  has  been  pruned  of 
its  fiction  and  made  a  simple  remedy  for  the 
recovery  of  the  possession  of  real  property, 
and  the  trial  of  title  thereto.  Hoover  v. 
King,  72  Pac.  880,  881,  43  Or.  281. 

An  ejectment  is  an  action  to  try  the 
right  of  possession  to  the  land  in  controversy. 
Wood  Y.  Grundy  (Md.)  8  Har.  &  J.  13,  19. 

The  words  "action  of  ejectment"  refer 
to  an  action  to  recover  the  Immediate  poa- 
session  of  real  property.  Code  Civ.  Proc.  N. 
T.  1889,  I  8343,  subd.  20;  Boyd  v.  Boyd,  33  N. 
Y.  Supp.  74,  75,  12  Misc.  Rep.  119;  Leprell 
T.  Kleinschmidt,  19  N.  B.  812,  814,  112  N.  Y. 
864;  Risley  v.  Rice,  8  N.  Y.  St  Rep.  168,  169. 
Hence  an  action  for  the  recovery  of  the  pos- 
session of  real  property,  and  damages  Inci- 
dental to  a  wrongful  occupation  thereof* 
comes  within  such  definition.  lioprell  r. 
Kleinschmidt,  19  N.  B.  812,  814,  112  N.  Y. 
364. 

Though  the  Gode  abolished  many  forms 
of  civil  action,  and  provided  for  an  action  in 
civil  cases,  denominated  a  "civil  action,"  the 
term  "ejectment**  has  been  properly  retained 
to  designate  an  action  brought  for  the  pos- 
session of  lands,  and  asldng  damages  for  the 
unlawful  detention  thereof.  Bernhamer  v. 
Hoffman,  64  N.  E.  132, 133,  23  Ind.  App.  34. 

"Ejectment,"  in  the  state  of  Pennsylva- 
nia, is  the  remedy  where  one  party  claims 
right  of  possession  to  lands  which  are  held 
by  another,  a  remedy  by  which  the  party 
who  claims  the  right  of  possession  may  ob- 
tain his  possession  if  he  is  entitled  to  it  un- 
der the  law.  Dewaters  v.  Kuhnle^  49  Atl. 
264,  199  Pa.  439. 

The  "action  of  ejectment,"  as  defined 
and  regulated  by  the  Oregon  Gode  of  Civil 
Procedure,  c.  4,  tit  1,  is  a  possessory  action, 
and  although  the  estate  or  interest  of  the 
parties  in  the  premises  may  be  ascertained 
by  the  verdict  therein,  yet  the  plaintiff  can 
only  have  judgment  for  the  possession 
wrongfully  withheld  from  him,  with  dam- 
ages for  such  detention,  and  costs;  and  the 
defendant  can  only  have  judgment  for  costs. 
Goldsmith  t.  Smith  (U.  S.)  21  Fed.  611,  613. 

GroiincUi  and  elements  of  aotlon* 

BJectment  is  a  possessory  action  ez  de- 
licto^ founded  on  a  trespass,  actual  or  sup- 


posed, committed  by  defendant  tn  wrongfully 
obtaining  possession  of  plaintiff's  land.  Hen- 
ninger  v.  Boyer,  10  Pa.  Co.  Ct  R.  G06,  508. 

The  action  of  ejectment  is  a  possessory 
remedy,  and  can  be  resorted  to  only  when  a 
right  of  entry  exists.  United  States  Pipe 
Line  Co.  ▼.  Delaware,  L.  ft  W.  R.  R.  Co.,  41 
Atl.  759,  762,  62  N.  J.  Law,  254,  42  L.  R.  A. 
572;  Jackson  v.  Buel  (N.  Y.)  9  Johns.  298» 
299;  Aiken  v.  Benedict  (N.  Y.)  89  Barb. 
400,  401;  Leprell  v.  Kleinschmidt,  1  N.  Y. 
Supp.  821,  822,  49  Hun,  605. 

The  action  of  ejectment  looks  only  to  the 
legal  title,  and  cannot  be  maintained  unless 
the  plaintiff  has  the  legal  estate  in  the  prem- 
ises, and  an  equitable  title  cannot  be  set  up 
In  this  action  against  the  legal  title.  Hub* 
bard  v.  Godfrey,  47  S.  W.  81,  83,  100  Tenn. 
150. 

Egectment  is  a  possessory  action,  to  the 
existence  of  which  the  right  of  possession 
of  the  premises  on  the  part  of  the  plaintiff 
at  the  commencement  of  the  suit  is  essential. 
Title,  without  right  of  possession,  is  not 
enough,  nor  can  plaintiff  recover  unless  he 
shows  title  in  himself,  irrespective  of  the 
validity  of  defendant's  title.  McFarland  y. 
Goodman  (IJ.  S.)  16  Fed.  Gas.  90,  91. 

Bjectment  'is  an  action  to  recover  the 
possession  of  realty,  the  elements  of  which 
are  a  right  of  possession  In  the  plaintiff  and 
a  possession  in  the  defendant  at  the  time 
the  action  is  brought,  both  of  which  facts 
must  be  established  to  entitle  the  plaintiff  to 
judgment"  Owen  y.  Fowler,  24  Gal.  192, 
195. 

A  plaintiff  in  ejectment  must  recover  on 
the  strength  of  his  own  title,  and  show  in 
himself  a  present  right  to  enter  and  pos- 
sess, without  regard  to  the  character  of  de- 
fendant's possession.  When  he  relies  on  a 
conveyance  from  another,  there  must  be  evi- 
dence that  at  the  time  of  the  conveyance 
there  resided  In  the  grantor  a  legal  title  to 
the  lands.  Baucum  y.  George,  65  Ala.  ^59, 
267. 

The  action  of  ejectment  is,  strictly 
speaking,  a  possessory  action,  the  plaintiff  be- 
ing required  to  show  and  present  legal  right 
to  the  possession  of  the  premises  as  against 
the  defendant  Bradshaw  v.  Ashley,  21  Supw 
Gt  297,  801,  180  U.  S.  59,  45  L.  Bd.  423. 

Bjectment  is  a  possessory  action,  and 
the  lessor  of  the  plaintiff  must  have  the  right 
to  enter  for  the  purpose  of  making  the  lease. 
Whenever  that  right  is  destroyed,  the  eject- 
ment which  is  founded  on  such  supposed 
right  must  falL  Pearce  y.  Houses  4  N*  0. 
722,  725. 

Same— Possessioift  by  def  emdaat. 

Ejectment  is  a  possessory  action  operate 
lug  only  on  the  posseaaion*  and  must  be 
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coounenced  against  the  person  in  possession* 
WUson  T.  State,  22  South.  667,  668,  U6  Ala. 
129. 

BJectment  "is  a  common-law  action  to 
recover  possession  of  realty,  which  can  be 
brought  only  against  the  person  who  at  the 
commencement  of  the  action  withholds  the 
possession;  that  is  to  say,  against  the  occu- 
pant The  action  can  never  be  brought 
against  the  owner  of  the  paramount  title, 
unless  he  is  also  an  occupant"  Hawkins  ▼. 
Relchert,  28  Cal.  634,  536;  Owen  v.  Fowler, 
24  Cal.  192.  195. 

Ejectment  "la  a  posaessory  action,  and 
must  be  brought  against  the  occupant.  It 
determines  no  rights  but  those  of  posses- 
sion at  the  time,  and  It  matters  not  who  has 
or  claims  to  have  the  title  of  the  premises. 
It  will  only  lie  against  a  party  out  of  posses- 
sion claiming  title  when  the  premises  are 
unoccupied  and  his  claim  is  accompanied 
by  acts  of  ownership,  such  as  inclosure, 
cultivation  and  the  like."  Garner  v.  Mar- 
shall, 9  GaL  268,  270. 

Ejectment  is  a  possessory  action  and  de- 
termines none  but  possessory  rights,  and.  aa 
a  general  rule,  must  be  brought  against  the 
person  who  la  in  possession  and  wrongfully 
withholding  the  premises.  Chicago  &  B.  I. 
R.  Co.  y.  Clapp.  66  N.  B.  223,  227.  201  IlL 
418. 

Intereat  or  rightm  reoorerable. 

The  action  of  ejectment  can  be  resorted 
to  only  where  the  thing  or  interest  is  tan- 
gible, so  that  possession  can  be  delivered. 
United  States  Pipe-Line  Co.  v.  Delaware,  L. 
&  W.  R.  Co.,  41  Aa  759,  762,  62  N.  J.  Law, 
254,  42  L.  R.  A.  572;  Jackson  v.  Buel  (N.  Y.) 
9  Johns.  298,  299. 

By  the  common  law,  ejectment  will  not 
lie  for  anything  whereon  entry  cannot  be 
made,  or  by  which  the  sheriff  cannot  give 
possession.  Thus  an  action  of  ejectment  will 
not  lie  for  the  projection  of  eaves  of  a  build- 
ing over  land.  Leprell  ▼.  Kleinschmidt,  1 
N.  Y.  Supp.  821,  822,  49  Hun,  605;  Aiken 
T.  Benedict  (N.  Y.)  89  Barb.  400,  401. 

Where  a  grantor  in  his  deed  reserved  to 
himself,  and  his  heirs  and  assigns  forever, 
"the  right  and  privilege  of  erecting  a  mill- 
dam  at  a  certain  place  described,  and  to  oc- 
cupy and  possess  the  same  without  any 
hindrance  or  molestation  from  the  grantee 
and  his  heirs,"  it  was  held  that  the  right 
%*eserved  was  an  interest  in  the  land  as  that 
an  action  of  ejectment  would  lie  for.  Jack- 
son V.  Buel  (N.  Y.)  9  Johna.  298,  299. 

The  owner  of  land  subject  to  a  private 
easement  may  maintain  ejectment  to  recover 
possession,  subject  to  the  easement,  against 
the  dominant  tenant  Wilson  v.  Wightman, 
56  N.  Y.  Supp.  806,  810,  36  App.  Div.  4L 


As  a  pvooeedlac  in  persoaaat. 

The  action  of  ejectment,  in  the  Dis- 
trict of  Columbia,  is  held  not  to  be  a  pro- 
ceeding in  rem,  but  a  proceeding  in  personam, 
involving  the  right  to  the  possession  of  the 
property  described  in  the  declaration.  Staf- 
f  an  ▼.  Zeust,  10  App.  D.  a  260,  264. 

As  a  real  aotloa. 

An  action  of  ejectment  has  been  various- 
ly declared  to  be  a  personal  action,  a  mixed 
!  action,  and  a  real  action.  In  common  law 
j  the  action  was  strictly  a  possessory  remedy, 
'  and  in  many  of  the  states  of  the  Union  it  is 
'.  still  regarded  as  such.  Ejectment  is  a  real 
!  action  in  Tennessee,  and  is  to  be  regarded  as 
i  a  strictly  legal  remedy.  Hubbard  v.  Godfrey, 
i  47  S.  W.  81,  83,  100  Tenn.  150. 

I     tralawf  vl  detainer  distingrnislied. 

The  action  of  unlawful  detainer  and 
j  that  of  ejectment  are  not  the  same  action  or 
I  the  same  kind  of  action,  either  bi  substance 
I  or  in  form.  The  first  is  by  a  person  who 
[claims  the  possession,  not  only  of  the  real 
property,  and  founds  his  right  to  recover  the 
possession  solely  upon  a  prior  possession, 
constructive  or  actual,  in  himself  or  grantor, 
and  against  a  person  who  cannot  or  has  not 
the  right  to  set  up  any  right  of  possession 
as  against  the  plaintiff,  and  no  question  of 
title  or  estate  can  be  litigated  in  the  case; 
while  the  second  action  is  to  recover  an  es- 
tate, legal  or  equitable,  in  the  real  property, 
with  the  title  and  the  incidental  right  of 
possession;  and  the  two  cases  must  be 
brought  in  different  forums  and  presented  to 
the  courts  by  very  dissimilar  pleadings,  and 
hence  the  pendency  of  an  action  of  unlawful 
detainer  will  not  cause  an  action  of  eject- 
ment as  to  the  same  land  to  abate.  Buet- 
tinger  v.  Hurley,  9  Pac.  197-199,  84  Kan. 
685. 

TTse  and  ooonpation  distlagaislied. 

Action  for  use  and  occupation  and  the 
action  of  ejectment  are  not  the  same.  In 
re  Polsgrove,  6  Pa.  (5  Barr)  500,  502. 

SJEOTMEHT  (Writ  of). 

The  technical  name  of  the  writ  in  an 
action  t)f  ejectment  is  not  a  **wrlt  of  eject- 
ment," although  an  "ejectment,"  in  its  ordi- 
nary definition  of  an  expulsion  or  ouster  of 
the  defendant,  results  from  the  writ  Bart- 
ley  V.  Bingham,  15  South.  592,  683,  84  Fla. 
19. 

SJEOTMEHT  Bllili. 

An  "ejectment  blir'  la  one  brought  mere- 
ly for  the  recovery  of  real  property,  together 
with  an  account  of  the  rents  and  profits, 
without  setting  out  any  distinct  ground  of 
equity  Jurisdiction.    A  bill  of  such  deacrip- 
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tion  would  be  demurrable,  and  receive  no 
countenance  in  court  Crane  v.  Oonkiln,  1 
N.  J.  Eq.  (Sazt)  846»  353,  22  Am.  Dec.  519. 

EJECTMENT  OF  THE  TEBM* 

Ejectment  of  the  term  "is  a  mixed  a<> 
tion*  somewhat  between  real  and  personal,  in 
which  restitution  of  the  term  for  years,  and 
damages  for  the  ouster  or  wrong,  are  simul- 
taneously recovered.*'  Hodgkins  v.  Price^  137 
Masa  18,  16b 

EJECTOK. 

See  "Casual  Ejector.* 

EJIDOS. 

"Ejidos"  is  a  term  used  in  the  Spanish 
law  to  designate  common  lands  located  with- 
in the  limits  of  a  city,  pueblo,  or  town,  but 
is  sometimes  used  to  designate  common  lands 
without  the  limits  of  the  town.  It  is  dis- 
tinguished from  "solares,**  or  house  lots,  and 
"suertes,"  or  sowing  grounds  within  the  lim- 
its of  the  city,  pueblo,  or  village.  Hart  ▼• 
Burnett,  15  Cal.  530,  554. 

EJUSDEM  GENERIS. 

"Ejusdem  generis"  means  of  the  same 
kind  or  species.  The  words  are  used  to 
designate  a  rule  of  construction  that:  "When 
an  author  makes  use,  first,  of  terms,  each 
evidently  confined  and  limited  to  a  particular 
class  of  a  known  species  of  things,  and  then, 
after  such  specific  enumeration,  subjoins  a 
term  of  very  extensive  signification,  this 
term,  however  general  and  compiehensive  in 
its  possible  import,  yet,  when  thus  used, 
embraces  only  things  'ejusdem  generis*" — 
that  is,  of  the  same  kind  or  species — with 
those  comprehended  by  the  preceding  limit- 
ed and  confined  terms.  Ex  parte  Leland  (S. 
C.)  1  Nott   &  McC.  460,  462. 

The  doctrine  of  "ejusdem  generis'*  is  that, 
where  an  enumeration  of  specific  things  is 
followed  by  some  more  general  word  or 
phrase,  such  general  word  or  phrase  is  to 
be  held  to  refer  to  things  of  the  same  kind. 
Spalding  V.  People,  172  111.  40,  49,  49  N.  E. 
993,  995.  <  So  also  in  the  construction  of  wills. 
Bills  V.  Putnam,  64  N.  H.  554,  561,  15  Ati. 
138. 

The  rule  "ejusdem  generis**  ordinarily 
limits  the  meaning  of  general  words  to  things 
of  the  same  class  as  those  enumerated  under 
them.  Benton  v.  Benton,  63  N.  H.  289,  295, 
56  Am.  Rep.  512  (citing  1  Jarm.  WUis,  716). 

By  application  of  the  maxim  "ejusdem 
generis,'*  which  is  only  an  illustration  or  spe- 
cific application  of  the  broader  maxim  "nos- 
citur  a  socils,"  general  and  specific  words 
which  are  capable  of  an  analogous  mean- 


ing, being  associated  together,  take  color 
from  each  other,  so  that  the  general  words 
are  restricted  to  a  sense  analogous  to  the 
less  general.  End.  Interp.  St  I  400.  But  it 
has  never  been  supposed  that  the  rule  re- 
quired the  rejection  of  the  general  terms 
entirely,  but  only  that  they  should  be  restrict- 
ed to  cases  of  the  same  kind  as  those  ex- 
pressly enumerated.  State  v.  Williams,  2 
Strob.  474.  On  the  contrary,  it  must  yield 
to  another  salutary  rule  of  construction,  viss., 
that  every  part  of  a  statute  should,  if  possi- 
ble, be  upheld  and  given  its  appropriate  force. 
Misch  V.  Russell,  136  111.  22,  25,  26  N.  E.  528, 
529,  12  L.  B.  A.  125. 

"The  rule  of  'ejusdem  generis,'  in  statu- 
tory construction,  is  by  no  means  a  rule 
of  universal  application,  and  its  use  is  to 
carry  out  not  to  defeat,  the  legislative  in- 
tent When  it  can  be  seen  that  the  particu- 
lar word  by  which  the  general  word  is  fol- 
lowed was  inserted,  not  to  give  a  coloring  to 
the  general  word,  but  for  a  distinct  object 
and  then  to  carry  out  the  purpose  of  the 
statute,  the  general  word  ought  to  govern. 
It  is  a  mistake  to  allow  the  'ejusdem  generis' 
rule  to  pervert  the  construction."  State  y. 
Broderick,  7  Mo.  App.  19,  20. 

The  proper  rule  in  the  construction  of 
wills,  to  which  this  one  of  **ejusdem  generis," 
and  all  others  except  those  founded  upon 
public  policy,  are  not  only  subordinate  but 
ancillary,  is  that  the  intention  of  the  testator 
— to  be  ascertained  by  the  particular  words 
used,  from  the  context  and  from  the  general 
scope  and  purpose  of  the  instrument — ^is  to 
prevail  and  have  effect  In  an  enumeration 
of  particulars,  general  and  comprehensive 
terms  are  sometimes  used,  in  the  construc- 
tion of  which  reason  and  good  sense  re- 
quire that  if  you  would  not  violate  the  in- 
tention of  the  writer,  their  meaning  must  be 
restricted  to  things  of  a  like  nature  and  de-' 
scription  with  the  particulars  among  which 
they  are  found.  This  is  a  rule  of  intention, 
and  it  readily  yields  where  the  circumstan- 
ces show  that  a  reliance  upon  it  would  de- 
feat rather  than  effectuate  the  intention. 
Williams  ▼.  Williams,  IS  Tenn.  (10  Yerg.) 
20,  23,  26. 

EL  CANON. 

"El  canon"  Is  a  term  used  in  the  Spanish 
law.  "According  to  Escriche,  'el  canon' 
means  the  annual  charge  or  rent  which  is 
paid  in  recognition  of  the  dominium  utile 
by  the  person  who  holds  the  dominium  utile 
(vide  Escriche,  verba  'Canon'  and  Tension')." 
Hart  T.  Burnett  1^  CaL  630,  556. 


ELASTIC. 

The  word  ••elastic"  is  not  aptly  descrlp^ 
tive  of  bookcases  or  file  cabinets  construct* 
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ed  in  sectional  parts  so  that  their  size  may 
be  Increased  or  diminished  by  adding  or 
taking  away  sections,  but  is  at  the  most  only 
suggestive  of  such  fact,  which  does  not  pre- 
clude its  operation  as  a  trade-mark  by  the 
manufacturer  of  such  bookcases  and  cabinets 
to  identify  the  goods  of  its  manufacture. 
The  word  "elastic"  miy  have  been  used  for 
such  a  length  of  time  by  one  as  to  have  ac- 
quired a  secondary  meaning  in  the  trade 
and  with  the  general  public  as  to  Identify 
sectional  bookcases  and  similar  articles  of 
its  manufacture,  and  to  entitle  it  to  protec- 
tion as  against  the  use  of  such  word  in  con- 
nection with  the  goods  of  other  manufactur- 
ers, even  if  not  ralid  as  a  technical  trade- 
mark. Globe- Wernicke  Ca  T.  Brown  (U.  8.) 
121  Fed.  185,  186. 

XXA8TI0  8EA1C 

The  words  "elastic  seam,"  used  to  desig- 
nate a  garment  having  a  strip  of  elastic 
knitted  material  inserted  at  the  seams,  are 
wholly  descriptive,  and  cannot  be  monopolis- 
ed as  a  trade-mark.  Scriven  r.  North  (U.  8.) 
124  Fed.  894,  885. 

ELATERIUM. 

"Blaterlum''  is  the  residue  deposited  by 
the  Juice  of  the  fruit  of  echallium  elateriu:n, 
which  is  a  little  fruit  resembling  somewhat 
the  cucumber,  with  a  hollow  interior  filled 
with  juice.  The  fruit  Is  gathered  Just  be- 
fore it  is  ripe,  because  when  ripe  it  breaks 
in  handling.  It  Is  cut  in  two«  when  the  Juice 
flows  out,  which  Is  allowed  to  stand  until 
the  sediment  is  deposited  at  the  bottom. 
The  Juice  is  poured  off,  and  the  sediment  is 
dried  as  quickly  as  possible,  to  avoid  fermen- 
tation. The  British  Pharmacopoeia  contains 
the  following  formula  for  the  preparation  of 
the  drug  as  imported:  "Cut  the  fruit  length- 
wise, and  lightly  press  out  the  juice.  Strain 
It  through  a  hair  sieve,  and  set  it  aside  to 
deposit  Carefully  pour  off  the  supernatant 
liquor,  pour  the  sediment  on  a  linen  filter, 
and  dry  it  on  porous  tiles,  in  a  warm  place." 
It  is  imported  in  little  cakes,  and  varies  much 
in  quality.  It  is  not  used  in  this  form  by 
the  physician.  The  manufacturer  extracts 
from  the  cakes  their  vital  principle,  which  is 
known  as  "elaterine."  United  States  v. 
Merck  (U.  &)  66  Fed.  251.  252.  18  a  a  A. 
432. 


ELDERS. 

8  Ber.  St  2d2,  i  8,  declares  that,  on  the 
day  of  the  election  of  the  elders  and  church- 
wardens of  a  religious  society,  two  of  the 
elders  or  churchwardens  shall  be  chosen  to 
preside  as  in  charge  of  the  election.  Held, 
that  the  word  "elder,"  as  used  ii\  such  stat- 
ute»  meant  a  deacon  or  member  of  the  gov* 


eming  board,  and  was  not  synonymous  with 
the  "pastor"  or  **preacher."  People  v.  Peck 
(N.  y.)  11  Wend.  604^  27  Am.  Dec  104. 

ELDEST. 

Testator  in  1775  gave  to  his  brother  W.'s 
son  N.,  during  his  natural  life,  and  to  his 
"eldest  male  heir,"  and  after  his  decease 
to  "said  male  heirs  and  assigns  forever,  all 
and  singular  my  homestead,"  etc  At  the 
time  of  making  the  devise  N.  had  no  issue, 
but  he  afterward  had  several  children,  of 
whom  the  third  son  alone  survived  him. 
Held,  that  the  words  "eldest  male  heir"  was 
a  distinction  of  a  particular  individual,  and 
not  nomen  collectivum,  and  that  the  words 
"said  male  heirs"  were  Intended  to  designate 
the  eldest  male  heirs  who  should  take  in 
succession  after  the  death  of  the  first  re- 
mainderman. Oanedy  v.  Haskihs,  54  Mass. 
(18  Mete.)  889,  403,  46  Am.  Dec  739. 

A  testator  gave  land  to  one  son  "for 
his  life,"  and  to  such  son's  "eldest  legitimate 
son"  after  his  death,  and  "in  default  of  such 
issuft"  the  land  was  given  in  like  manner  to 
another  son,  and  in  case  the  latter  had  no 
legitimate  male  Issue  it  was  given  to  the 
"offspring  about  to  be  bom  from"  testator's 
wife,  and  in  default  of  such  issue,  then  to 
testator's  heirs,  etc.  Held,  that  the  term 
'Eldest  legitimate  son"  was  not  designatio 
personse,  but  nomen  collectivum,  creating  an 
estate  tail  in  the  eldest  son.  etc  Lewis  v. 
Puxley,  16  Meee.  &  W.  733,  741. 

Testator  directed  a  division  of  his  es- 
tate to  be  made  at  the  ezphration  of  seven 
years  from  his  death,  provided  his  daughter 
had  then  been  dead  two  years,  and  gave  out 
of  the  fourth  part  a  sum  of  1500  to  the  lega- 
tee, and  that  the  residue  should  be  paid  to 
the  trustee,  to  keep  the  same  Invested  and 
to  pay  the  income  to  S.  and  B.  until  the 
eldest  child  of  S.  M.  should  arrive  at  the 
age  of  21  years,  then  to  divide  it  among  the 
ehiidren  of  the  said  S.  M.  Held,  that  the 
term  "eldest  child"  meant  the  child  who 
should  first  arrive  at  age.  Butler  v.  Butler 
(N.  T.)  1  Hoff.  Ch.  844,  847. 

ELECT-ELECTED-ELECTION. 

See  "Annual  Election";  "Equitable  Elec- 
tion"; "Free  Election";  "General  Elec- 
tion"; "Municipal  Election";  "Nation^ 
al  ElecUons";  "New  Election";  "Next 
Election";  "Popular  Election";  *Trl- 
mary  Election";  "PubUc  Election"; 
^'Regular  Election";  "Special  Elec- 
tion"; "State  Election";  "Town  Elec- 
tion." 

See  "Members  Elected." 

Any  election  or  election  law,  see  ''Any." 

Bet  on  election*  see  "Bet" 

First  proper  election,  see  "Proper  Elec- 
tion." 
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The  primary  meanliig  of  the  word  "eIe<N 
tlon"  is  choice;  the  act  of  choosing.  State 
T.  Tucker,  64  Ala.  205,  210;  Seaman  ▼. 
Baughman,  47  N:  W.  1091»  1092,  82  Iowa, 
216^  11  L.  R.  A.  854. 

"BDectlon"  Is  defined  to  be  'the  choice 
which  several  persons  collectively  make  of 
a  person  to  fill  an  ofiice  or  place."  Maynard 
V.  Board  of  District  Canvassers,  47  N.  W. 
756,  759,  84  Mich.  228,  11  L.  R.  A.  332  (quot- 
ing  Bouv.  Law  Diet);  State  v.  Williams,  58 
Pac.  476,  477,  00  Kan.  837;  State  ex  rel. 
Nicholls  V.  Ci^  of  New  Orleans,  6  South.  592, 
597,  41  La.  Ann.  156. 

The  word  "election,**  when  standing 
alQne»  is  defined  as  the  act  of  choosing; 
choice;  tlie  act  of  selecting  one  or  more 
from  others.  Hence,  appropriately,  the  act 
of  choosing  a  person  to  fiJl  an  office  or  em- 
ployment by  any  manifestation  of  prefer- 
ence^ as  by  vote,  uplifted  hands,  or  viva 
voce.  Brown  v.  Phillips,  36  N.  W.  242,  247, 
71  Wis.  239;  State  v.  Hirsch,  24  N.  E.  1062, 
1068,  125  Ind.  207,  9  L.  B.  A.  170. 

"Election''  means,  according  to  Bouvler, 
choice;  the  selection  of  one  man  from 
amongst  more  to  discharge  the  duties  in  a 
states  corporation,  or  society;  and  Anderson, 
in  his  Dictionary,  defines  the  term  as  a 
choosing  or  selecting;  also  the  condition  of 
having  been  chosen  or  selected;  choice  or 
selection.  Bowler  v.  Eisenhood,  48  N.  W« 
186,  138,  1  S.  D.  577,  12  L.  R.  A.  705. 

The  term  "election"  carries  with  it  the 
idea  of  choice,  in  which  all  those  who  are 
to  be  affected  with  the  choice  participate. 
Bouvler,  under  the  word  "election,"  says 
that,  etymologically,  election  denotes  choice; 
selection  out  of  the  number  of  those  choos- 
ing. In  common  use,  however,  it  has  come 
to  denote  such  a  selection  made  by  a  dis- 
tinctly defined  body.  In  Rap.  &  L.  Law 
Diet,  it  is  said,  "Election  is  the  selection  of 
a  person  by  the  votes  of  an  eutire  class." 
Wickersham  v.  Brittan,  28  Pac  792,  793,  93 
CaL  84,  15  L.  B.  A.  106,  106. 

"The  term  'election,'  In  its  constitutional 
sense  and  meaning,  is  used  to  designate  a 
selection  by  the  popular  voice  of  a  district, 
county,  town,  or  dty,  or  by  some  organized 
body,  in  contradistinction  to  the  appointment 
by  some  single  person  or  ofiicer."  Police 
Oom'rs  V.  City  of  Louisville,  66  Ky.  (8  Bush) 
597,  602;  Rogers  v.  Jacob,  11  a  W.  518,  514, 
88  £[y.  502;  Speed  v.  Crawford,  60  Ky.  (3 
Mete.)  207,  209;  Magruder  v.  Swann,  25  Md. 
173,  213;  State  v.  Harrison,  16  N.  S.  384, 
888,  118  Ind.  434,  8  Am.  St  Rep.  668. 

The  word  ''election"  is  not  limited  in  its 
definition  and  meaning  to  the  act  or  process 
of  choosing  a  person  for  a  pubUc  ofilce  by 
a  vote  of  the  qualified  electors  at  the  time, 
place,  and  manner  prescribed  by  law.  The 
Centurv    Dictionary    defines    "election"    to 


mean  a  deliberate  act  of  choice;  particularly 
a  choice  of  means  for  accomplishing  a  giv- 
en end;  the  choice  of  a  person  or  persons  for 
office  of  any  kind  by  the  voting  of  a  body  of 
qualified  or  authorized  electors.  In  Worces- 
ter's Dictionary  the  word  "election"  Is  de- 
fined as  the  act  of  electing  or  choosing;  pow- 
er of  choosing;  free  choice;  preference;  se- 
lection. State  V.  Hirsch,  24  N.  B.  1062,  1063» 
125  Ind.  207,  9  L.  R.  A.  170. 

Elections  are  contrivances  of  govern^ 
ment  by  which  persons  called  "electors"  est 
ercise  their  will  as  to  who  shall  exercise  the 
functions  of  government  People  v.  Board 
of  County  Canvassers  of  Onondaga  C6unty» 
29  N.  B.  327,  334,  129  N.  Y.  395,  14  L.  R.  A. 
624. 

In  statutes  relative  to  elections  the  term 
"election"  shall  apply  to  the  taking  of  a  vote 
upon  a  proposed  amendment  to  the  Oonsti- 
tution;  upon  the  questions  of  granting  li- 
censes for  the  sale  of  intoxicating  liquors; 
and  upon  any  other  question  by  law  submits 
ted  to  the  voters.  Rev.  Laws  Mass.  1902,  p. 
104,  c  11,  I  1. 

The  word  "election,"  as  used  in  the  ar- 
ticle relating  to  registration  and  elections  in 
cities  with  1,000  inhabitants  or  over,  shall  be 
construed  to  designate  elections  had  within 
any  dty,  for  the  purpose  of  enabling  electors 
to  choose  some  public  officer  or  officers  un- 
der the  laws  of  the  state  or  the  United 
States,  or  to  pass  any  amendment,  law,  or 
other  public  act  or  proposition  submitted  to 
vote  by  law.    Rev.  St  Mo.  1899,  |  7357. 

The  word  "election,"  as  used  tn  the 
chapter  of  the  Penal  Code  relating  to  crimes 
against  the  elective  franchise,  designates  on- 
ly elections  had  within  the  state  for  the 
purpose  of  enabling  electors,  as  such,  to 
chose  some  public  officer  or  officers  under  the 
laws  of  this  stete,  or  of  the  United  Stetea. 
Rev.  Codes  N.  D.  1899,  §  6892. 

The  construction  of  Laws  1898,  c  182, 
p.  373,  S  17,  enacting  that  the  common  coun- 
cil shall  be  "the  Judge  of  elections,  return 
and  qualifications  of  its  members,"  cannot 
be  varied  by  the  presence  or  absence  of  punc- 
tuation marks,  or  the  use  of  words  either  in 
the  singular  or  the  plural,  as  the  expression 
"election  returns  and  qualifications"  has  a 
well-defined  and  settled  meaning  in  Ameri- 
can Jurisprudence,  and  though  we  find  "elec- 
tions" in  the  plural,  followed  by  a  comma, 
the  term  gives  to  the  board  of  aldermen  the 
power  to  determine  who  was  elected,  and  his 
qualification  to  membership.  People  v.  Fcv- 
nea,  67  N.  E.  216,  217,  175  N.  Y.  114. 

As  appdiit. 

The  term  "an  election"  Is  not,  accord- 
ing to  ito  true  meaning,  necessarily  confined 
to  the  process  by  which  the  people  indicate 
I  their  choice  of  officers,  but  may  properly  and 
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appropriately  be  applied  to  the  process  by 
which  members  of  dty  councils  or  other  leg- 
Isi^tlye  bodies  choose  or  elect  officers,  and 
Is  so  used  In  a  statato  punishing  bribery  at 
elections.  Commonwealth  v.  Root,  96  Ey. 
S63,  &36.  29  &  w/851. 

The  word  "elected/*  as  used  !■  Laws 
1806,  c.  247,  f  4,  relating  to  tbe  election  of 
the  presidoit  of  the  village  of  Saratoga 
Springs,  Is  used  in  the  same  sense  in  which 
the  word  "appointed"  is  used  In  the  con- 
stitution, prescribing  the  mode  of  election 
of  the  officer.  People  v.  Sturges,  47  N.  Y. 
Supp.  999,  1001,  21  Misc.  Rep.  605;  Id.,  50 
N.  Y.  Supp.  5^  6,  27  App.  Dlv.  887. 

"Elected,**  as  used  in  Const  art  4,  i  27, 
proYldlDg  that  the  present  Judges  of  the  cir- 
cuit courts  shall  continue  to  act  as  judges 
of  the  respectlTe  circuit  courts  within  the 
Judicial  circuits  in  which  they  respectively 
reside  until  the  eaQ>lration  of  the  term  for 
which  they  were  respectively  elected,  and 
until  their  successors  are  elected  and  qual- 
ified, is  not  synonymous  with  "appointed," 
and  means  chosen  by  the  people.  Magruder 
y.  Swann.  25  Md.  173,  218. 

"Elected,"  as  used  in  the  Constitution, 
providing  that  officers  shall  be  entitled  to 
hold  until  their  successors  are  elected  and 
qualified,  means  the  choosing  of  an  officer 
by  the  people  at  large,  or  by  an  organized 
body,  as  the  Legislature,  and  hence  the  terms 
^'elected'*  and  "qualified*'  should  be  constru- 
ed to  mean  until  the  successor  shall  have 
been  designated  in  whatsoever  manner  is 
provided  by  the  Constitution  or  law  creating 
the  office;  and,  though  the  terms  "elect"  and 
"appoint"  are  not,  in  general,  synonymous, 
the  term  as  used  in  the  Constitution  applies 
equally  to  officers  who  are  to  be  appointed 
by  the  General  Assembly  as  those  elected 
by  the  people.  State  v.  Harrison,  16  N.  E. 
884,  888,  113  Ind.  434,  8  Am.  St  Rep.  663. 

Laws  1857,  c.  243,  providing  that  three 
of  the  commissioners  of  pilots  shall  be  elect- 
ed by  the  members  of  the  Chamber  of  Com- 
merce, and  the  other  two  by  presidents 
and  vice  presidents  of  the  marine  Insurance 
companies  of  the  dty  of  New  York  repre- 
sented in  the  Board  of  Underwriters  of  said 
dty,  does  not  mean  that  such  commissioners 
should  be  chosen  by  the  ordinary  mode  of 
voting  by  the  people,  but  means  "appointed"; 
the  mode  of  selecting  such  commissioners  be- 
ing, in  legal  effect,  an  appointment  Sturgls 
V.  Spoffoid,  45  N.  T.  446,  449. 

How.  Ann.  St  i  729,  provides  for  filling 
vacancies  in  the  board  of  supervisors  by  ap- 
pointment Section  489  authorizes  such 
board,  by  a  vote  of  two-thirds  of  all  the 
members  elect  to  designate  a  place  to  which 
to  remove  the  county  seat,  and,  after  a  vote 
of  tbe  electors  in  favor  thereof,  to  estabiisb 
^ucb  county  seat    Held,  that  members  of 


the  board  appointed  to  ffil  vacancies  liave 
the  same  right  as  members  elected  to  take 
part  In  such  proceedings,  and  to  have  their 
votes  counted.  Peck  v.  Berrien  County 
Supers,  102  Mich.  846,  60  N.  W.  985. 

The  word  "elected,*'  employed  in  Const 
art  15,  i  8,  which  provides  that  an  officer 
shall  hold  his  office  until  his  successor  shall 
have  been  elected  and  qualified,  cannot  be 
construed  to  mean  chosen  or  designated, 
so  as  to  deprive  an  incumbent  of  his  office 
by  the  appointment  of  a  successor,  but  means 
a  successor  chosen  at  a  regular  election. 
Kimberlin  v.  State,  29  N.  B.  773,  180  Ind. 
120,  14  L.  B.  A.  858,  30  Am.  St  Rep.  208. 

"Discriminating  authorities  sanction  the 
use  of  the  word  'appointed'  In  a  sense  which 
includes  the  notion  of  election  by  a  body, 
as  well  as  selection  by  an  individual,  and 
also  the  use  of  the  word  'elected'  as  ap- 
plied to'  those  who  are  chosen  by  the  votes 
of  a  body  limited  in  numbers.  By  way  of 
authoritative  definitions,  we  have  the  follow- 
ing: Bouv.  Law  Diet:  'Appointment  The 
designation  of  a  person  by  the  person  or  per- 
sons having  authority  therefor  to  discharge 
the  duties  of  some  office  or  trust'  'Election. 
Choice;  selection.  The  selection  of  one  per- 
son from  a  specified  class  to  discharge  cer- 
tain duties  in  a  state,  corporation,  or  society.' 
Cent  Diet:  'Appoint  To  allot  set  apart, 
or  designate,  nominate  or  authoritatively  as- 
sign, as  for  use,  or  to  a  post  or  office.'  'Blect 
To  pick  out;  select  from  among  a  number; 
to  select  for  an  office  or  emplosrment  by  a 
majority  or  plurality  of  votes;  choose  by 
ballot  or  any  similar  method,  as  to  elect  a 
representative  or  a  senator;  to  elect  a  presi- 
dent or  mayor.'  In  this  connection,  an  elec- 
tion of  an  archbishop  by  the  monks  of  a  cer- 
tain convent  is  instanced  as  a  proper  use  of 
the  verb  *to  elect'  Under  these  definitions, 
the  distinction  seems  to  be  that  election  sig- 
nifies the  act  of  choosing  where  several  par- 
ticipate in  the  selection.  Appointment  re 
lates  to  the  bestowal  of  the  office  upon  the 
person  selected,  whether  the  choosing  be  the 
act  of  one  or  of  many.  Where  the  choice 
rests  in  the  sole  discretion  of  an  Individ  u: 
the  usual  authoritative  evidence  that  a  se- 
lection has  been  definitely  made  is  in  the  act 
of  bestowal;  hence  in  such  cases  the  word 
'appointment'  has  come  to  include  the  func- 
tion of  selection,  as  well  as  the  function  of 
authoritatively  designating  the  person  select- 
ed. That  the  functions  are  distinct  however, 
appears  when  we  come  to  consider  those 
cases  where  one  has  tbe  exclusive  function 
of  selection,  but  the  appointment  is  subject 
to  the  approval  of  others.  For  instance, 
the  Governor  nominates,  and,  with  the  ad- 
vice and  consent  of  the  Senate,  appoints, 
certain  officers.  But  where  the  power  of 
making  an  appointment  resides  in  a  numer- 
ous body,  the  exercise  of  the  power  necessi- 
tates a  previoua  agreement,  by  majority  of 
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voices  or  otherwise^  with  respect  to  the  per- 
son to  be  cbosen,  and  the  choice  so  made  is 
an  election,  after  which  the  person  selected 
receives  the  appointment,  and  can  properly 
be  said  to  be  appointed,  although  he  is  the 
chc^ce  of  many.  Under  our  system  of  gov- 
ernment, the  most  familiar  example  of  elec- 
tion Is  that  which  is  participated  in  by  the 
people  at  large.  At  the  same  time  it  re- 
quires the  use  of  the  phrase,  'popular  elec- 
tion,' or  'election  by  the  people,'  to  clearly 
express  the  thought"  Reld  v.  Gorsuch,  51 
AtL  457,  459.  67  N.  J.  Law,  896. 

The  words  "appointment  and  "elec- 
tion" represent  different  tenures.  The  peo- 
I^e  elect  The  Govemor  or  other  functionary 
appoints.  Section  1  of  the  Statutes  of  Cali- 
fornia concerning  offices  and  officers,  provid- 
ing that  "there  shall  be  elected  or  appointed 
as  hereinafter  declared  the  following  offi- 
cers," etc,  and  the  other  provisions  of  the 
act,  use  the  term  "election"  as  applied  to  the 
action  of  the  people  in  choosing  officers,  and 
the  term  "appointment"  as  applied  to  the 
action  of  whatever  officer  or  board  is  vested 
with  the  power  to  fill  the  given  vacancy. 
Where  the  officer  is  chosen  by  the  people,  he 
takes  by  virtue  of  his  election.  Where  the 
office,  from  any  cause,  became  vacant  be- 
fore the  expiration  of  the  term,  and  it  is 
filled  by  the  choice  of  the  Govemor  or  some 
other  public  functionary,  the  officer  chosen 
takes  by  virtue  of  his  appointment  In  the 
case  of  an  election  to  office  by  the  people, 
the  issuance  of  the  commission  is  a  mere 
ministerial  act  Conger  v.  Gilmer,  82  Cal. 
76,  78. 

The  word  "election,"  in  the  strict  sense, 
undoubtedly  means  the  choice  of  an  officer, 
in  the  exercise  of  which  all  the  qualified 
electors  have  an  opportunity  to  participate, 
while  the  word  "appointment"  is  understood 
to  mean  the  selection  by  one  or  more  per- 
sons, who  have  been  commissioned  for  that 
purpose,  of  another,  who,  by  virtue  of  the 
choice,  represents  or  may  exercise  some  au- 
thority over  the  persons  delegating  the  power 
to  make  the  appointment  In  People  v. 
Langdon,  8  Cal.  1,  it  was  insisted  that  the 
words  "elected"  and  "appointed,"  as  used  in 
a  section  of  the  California  Constitution,  were 
not  equivalent  expressions  of  the  meaning 
intended  to  be  Imported  by  the  framers  of 
that  Instrument,  but  the  court  said:  "Much 
stress  is  laid  upon  the  word  'appoint,*  as 
used  in  this  section.  This  Is  mere  hyper- 
criticlsm.  The  word  'appoint'  was  probably 
used  as  a  more  comprehensive  term  to  con- 
vey the  idea  of  a  mode  of  constltutlDg  or  des- 
ignating an  officer  with  public  election  or  oth- 
erwise. In  fact,  the  words  'elect*  and  'ap- 
point' seem  to  be  regarded  as  synonymous 
by  the  convention.  The  word  'elect'  simply 
means  to  pick  out,  to  select  from  among 
a  number,  or  to  make  choice  of,  and  is 
synonymous  with  the  words  'choose/  'prefer,* 
'selMt^'  and  was  evidently  used  in  this  sense 


In  the  Constitution."  And  the  word  "elect- 
as  used  in  Const  art  15,  {  1,  declaring  that 
all  officers  shall  hold  their  office  until  their 
successors  are  elected  and  qualified,  is  not 
limited  to  offices  which  aie  filled  by  an  elec- 
tion of  the  people,  as  contradistinguished  to 
those  to  which  appointment  is  made  by  the 
Legislature.  State  v.  Compson,  54  Pac.  849, 
351,  34  Or.  25. 

In  the  popular  sense,  an  election  is  a 
choice  which  several  persons  collectively 
make  of  a  person  to  fill  an  office  or  position, 
while  an  appointment  is  a  choice  for  such 
office  or  position  by  some  single  officer  or  per- 
son. Where  a  police  judge  was  selected  by 
the  several  members  of  the  city  council,  it  was 
not  inappropriate  to  say  that  he  was  elected. 
State  V.  Williams,  58  Pac.  476,  477,  60  Kan. 
837. 

An  election  Is  the  direct  choice  of  all  the 
members  of  the  body  from  whom  the  choice 
can  be  made,  as  distinguished  from  an  ap- 
pointment, which  is  generally  made  by  one 
person,  or  by  a  limited  number,  acting  with 
delegated  powers.  Wickersham  v.  Brittan, 
28  Pac.  792,  793,  93  Cal.  34,  15  Ji.  R.  A.  106. 
108.  See,  also,  State  v.  Squire,  39  Ohio  St 
197,  199. 

As  authorised  eleotion. 

There  can  be  no  valid  election  without 
some  valid  authority  behind  it  A  few  vot- 
ers putting  tickets  in  a  box  does  not  alone 
make  an  election;  and  where,  on  the  claim 
that  a  vacancy  existed  in  the  office  of  al- 
derman, without  any  order  of  the  conomon 
council,  or  notice  that  an  election  was  to 
be  held  to  fill  such  vacancy,  a  few  voters 
deposited  ballots  for  an  alderman  to  fill  such 
vacancy,  the  court  held  that  the  person  voted 
for  was  not  elected,  saying:  "An  election 
implies  opportunity  to  re-elect  or  choose  an- 
other, and  such  was  not  given.  It  is  a 
misnomer  to  call  such  a  proceeding  an  elec- 
tion." People  V.  Crlssey,  91  N.  Y.  616»  634, 
635. 

As  eboioe  by  plnrallty. 

"Election"  means  the  choice  of  a  per- 
son for  some  office  by  a  plurality  of  votes. 
State  V.  Anderson,  12  N.  B.  656,  659,  45  Ohio 
St  196. 

One  of  the  cardinal  principles  on  the 
subject  of  elections  is  that  the  person  who 
receives  a  majority  or  plurality  of  the  votes 
is  the  person  elected.  Generally  a  plurality 
of  the  votes  of  the  electors  present  Is  suffi- 
cient, but  in  some  states  a  majority  of  all 
the  votes  is  required.  Each  elector  has  one 
vote.  Maynard  v.  Board  of  Canvassers,  47 
N.  W.  756.  760,  84  Mich.  228,  11  li.  B.  A, 
332. 

As  cboieo  by  popnlar  election. 

An  election  is  the  embodiment  of  the 
popular  will;  the  expression  of  the  ■ovorelgn 
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power  of  the  people.  In  re  Wheelock,  82 
Pa.  297,  299;  Stinson  t.  Sweeney,  SO  Pac. 
997,  1000,  17  Nev.  309. 

The  term  "elected,"  generally  speaking, 
imports  a  popular  election.  Bx  parte  Faulk- 
ner. I  W.  Va.  .289,  299. 

''Among  lexicographers  and  theologians, 
the  meaning  of  the  word  'elect'  is  to  choose; 
to  take  by  preference;  and  there  is  nothing 
in  its  accepted  meaning  which  necessarily 
signifies  a  popular  election."  Speed  v.  Craw- 
ford, 80  Ky.  (8  Mete.)  207,  210. 

"Elected,"  in  its  strict  senses  means 
choice  by  popular  yote.  Wickersham  ▼.  Brit- 
tan,  15  L.  B.  A.  106,  108,  98  Cal.  34,  28  Pac 
792;  State  T.  Gompson,  54  Pac.  849,  851, 
34  Or.  25. 

The  constitutional  provision  prohibiting 
the  Legislature  from  passing  a  local  or  spe- 
cial law  regulating  the  election  of  county 
and  township  officers  means  popular  election, 
and  therefore  it  operates  to  prohibit  the  mak- 
ing of  distinctions  between  counties  and 
townships  in  the  matter  of  popular  election 
of  their  officers.  The  word  "election,"  in 
the  constitutional  provision  providing  that 
the  Legislature  shall  provide  by  law  for  the 
election  of  a  board  of  county  commissioners 
in  each  county,  and  the  phrase  "election  by 
the  people,"  in  the  clause  providing  that  the 
Legislature  shall  provide  for  the  election 
by  the  people  of  sheriffs  and  other  necessary 
officers,  are  limited  in  meaning  to  popular 
elections.    State  v.  Irwin,  5  Nev.  Ill,  12L 

"Elected,"  as  used  in  the  Constitution, 
must  be  received  in  its  ordinary  and  usual 
meaning,  which  carries  with  it  the  idea  of 
a  vote  generally  popular,  sometimes  more 
restricted,  and  cannot  be  held  to  be  the 
synonym  of  any  other  method  of  filling  an  of- 
fice. State  V.  Torreyson,  34  Pac.  870,  872, 
21  Nev.  517;  State  v.  Irwin,  5  Nev.  Ill, 
120. 

The  word  "election,**  as  used  in  Const 
art  2,  S  6,  which  provides  that  all  elec- 
tions by  the  people  shall  be  by  ballot  means 
a  choice  of  persons  for  public  officers  made 
by  the  people.  Seaman  v.  Baughman,  47 
N.  W.  1091,  1002,  82  Iowa,  216,  11  L.  B.  A, 
354. 

As  elioioe  hj  thorns  gnallilecl. 

Civ.  Code,  9  315,  providing  that  upon 
the  application  of  any  person  or  corporate 
body  aggrieved  by  an  election  held  by  any 
corporate  body,  the  district  court  of  the 
district  in  which  such  election  is  held  may 
Inquire  into  such  election,  etc.,  means  an 
election  by  the  stockholders,  and  not  the 
selection  of  a  person  to  fill  a  vacancy  by  the 
board  of  directors.  Wickersham  v.  Brittan, 
28  Pac.  79%  793^  98  OaL  84,  15  U  B.  A.  106, 

loa 


Const  art  6,  9  10,  providing  that  the 
General  Assembly  may  provide  for  the  elec- 
tion, for  a  term  not  exceeding  four  years, 
of  such  other  county  or  district  ministerial 
and  executive  officers  as  shall  from  time  to 
time  be  necessary  and  proper,  means  a  se- 
lection of  officers  by  qualified  voters  at  the 
polls.  Ader  v.  City  of  Newport  (Ky.)  6  &  W. 
577,  57& 

As  oboioe  in  nuuiner  provided  1»y  law. 

Where  a  city  charter  provided  that  all 
officers  shall  hold  their  offices  until  their 
successors  are  elected  or  appointed,  the  words 
"elected  or  appointed"  mean  selected  in  the 
manner  provided  by  law.  State  v.  Daggett 
68  Pac.  840,  346,  28  Wash.  1. 

The  term  "election"  implies  a  choice  by 
an  electoral  body,  at  the  time  and  substan- 
tially in  the  manner  and  with  the  safeguards 
provided  by  law,  of  a  qualified  person  to 
an  office.  Foster  v.  Scarff,  15  Ohio  St  532, 
534. 

As  oholee  of  oUgiblo  porsoA* 

"Elected,"  as  used  in  Const  art  5,  9  2, 
providing  that  none  of  the  officers  of  the 
executive  department  shall  be  eligible  to  any 
other  state  office  during  the  period  for  which 
they  shall  have  been  elected,  means  the 
choosing  of  a  person  eligible  to  be  chosen. 
State  V.  Boyd,  48  N.  W.  739,  754,  81  Neb. 
682. 

An  election  is  the  deliberate  choice  of 
a  majority  or  plurality  of  the  electoral  body. 
This  is  evidenced  by  the  votes  of  the  electors. 
But  if  a  majority  of  those  voting,  by  mis- 
take of  law  or  fact  happen  to  cast  their 
vote  upon  an  ineligible  candidate,  it  by  no 
means  follows  that  the  next  to  him  on  the 
poll  should  receive  the  office.  Lewis  v.  Boyn- 
ton,  55  Pac.  732,  734,  25  Colo.  486  (citing 
Saunders  v.  Haynes,  18  CaL  145). 

As  day's  Totins:. 
The  word  "election,"  as  used  in  a  statute 
providing  for  an  election  to  determine  the 
site  of  a  county  seat  and  declaring  that  if 
at  the  first  election  no  place  receives  a  ma- 
jority, a  second  election  shall  be  had,  and 
as  further  used  in  a  statute  providing  that 
in  no  case  shall  the  validity  of  an  election 
be  inquired  into,  beyond  the  one  last  had 
and  on  which  the  proceeding  is  based,  means 
a  day's  voting,  and  is  not  confined  to  its 
meaning  to  choice  or  selection,  in  the  sense 
that  no  election  is  had  until  a  result  is  reach- 
ed. In  re  County  Seat  of  Linn  County,  15 
Kan.  500,  526. 

As  declared  elected. 

The  term  "election,"  as  generally  used, 
is  understood  to  mean  one  who  has  by  some 
legally  constituted  board  been  declared  elect- 
ed to  an  officer    The  expression  "the  pen 
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0on  whose  election  he  Intends  ts  contest^" 
in  Comp.  Laws,  9  1489,  relating  to  contests 
•f  election,  means  a  person  who  has  been 
decided  or  declared  to  be  elected  by  a  board 
or  officer  authorized  to  determine  the  result 
of  the  election — one  no  longer  simply  a  can- 
didate Toted  for,  or  subject  to  be  declared 
elected,  but  one  so  declared  or  decided  to 
be  elected,  and  who  has  received,  or  is  found 
entitled  to  receive,  a  certificate  of  his  elec- 
tion. Bowler  v.  Bisenhood,  48  N.  W.  186, 
138»  1  &  D.  577,  12  L.  R.  A.  70& 

As  entire  prooeediacs* 

An  election,  under  the  Constitution,  in- 
volves every  element  necessary  to  the  com- 
plete ascertainment  of  the  expression  of  the 
popular  will,  embracing  ther  entire  range, 
from  the  deposit  of  the  ballot  by  the  elector 
up  to  the  final  ascertainment  and  certifica- 
tion of  the  result  An  election  by  the  people 
means  and  includes  the  perfected  ascertain- 
ment of  such  result  State  v.  McCoy  (DeL) 
43  AU.  270,  273,  2  Marv.  576. 

The  word  "election,"  as  used  In  Rev.  St 
i  8397,  providing  that,  after  the  result  of 
an  election  under  the  local  option  law  has 
been  declared,  the  election  may  be  tested, 
and  that  if  it  appear  that  it  was  illegal  or 
fraudulently  conducted,  or  such  a  number  of 
voters  were  denied  the  privilege  of  voting 
as  might  have  changed  the  result,  or  the 
true  result  of  the  election  cannot  be  ascer- 
tained, "another  election  shall  be  ordered," 
means  the  act  of  casting  and  receiving  the 
ballots  from  the  voters,  counting  the  ballots, 
and  making  returns  thereon.  State  v.  Tuck- 
er, 54  Ala.  205,  210.  That  is  the  meaning 
of  the  word  "election"  in  the  ordinary  usage, 
and  it  must  be  so  construed;  there  being 
nothing  In  the  law  to  suggest  that  the  Legis- 
lature intended  to  use  it  in  a  different  sense. 
Norman  v.  Thompson,  72  S.  W.  62-64,  90 
Tex.  250;  Ex  parte  Conley  (Tex.)  75  &  W. 
301,  302. 

As  Indneted  into  office. 

"Election,"  as  used  in  Rev.  St  1833, 
c.  24,  S  0,  respecting  appointments  to  fill 
vacancies  in  the  office  of  constable,  and 
providing  that  the  person  so  appointed  sball 
be  qualffied  to  act  until  the  next  election  of 
constables,  should  be  construed  to  mean  not 
only  the  act  of  choosing,  but  the  act  of 
choosing  and  inducting  into  office.  Waring 
V.  Wilroy,  32  N.  C.  329,  332. 

As  time  wben  ballots  were  east* 

"Election,"  as  used  in  Rev.  Code,  9  162, 
fixing  the  number  of  days  after  the  election 
within  which  official  bonds  must  be  filed,  and 
as  found  in  different  sections  regulating  elec- 
tions in  the  state,  meant  the  time  when  the 
ballots  were  cast,  and  not  when  the  final 
choice  was  made.  State  v.  Tucker,  54  Ala. 
205^  2ia 


As  eleetioa  «m  gnesttoa  snlmiitted. 

Under  Ky.  St  tit  "Elections,"  (  1586; 
the  word  "election,"  whenever  used  in  the 
chapter  in  reference  to  state,  district  coun- 
ty, or  municipal  elections,  shall  be  deemed  to 
include  the  decision  of  questions  submitted 
to  the  qualified  voters,  as  well  as  the  choice 
of  officers  therein.  Commonwealth  v.  Steele, 
97  Ky.  27,  29,  29  S.  W.  855. 

The  word  "election,"  until  quite  lately, 
when  applied  to  political  speeches,  was  never 
used  to  denote  the  choice  of  a  principle  or  a 
rule  of  action,  but  was  merely  for  the  pur- 
pose of  determining  a  choice  of  persons. 
To  make  the  word  "election"  mean  the  choice 
of  a  state  law  is  to  invent  for  the  word  a 
new  meaning,  which  it  never  previously  had* 
There  are  very  few  decisions  which  militate 
against  this  obvious  distinction.  That  a 
city  or  town  may  accept  or  reject  a  statu- 
tory proposal  of  a  grant  of  local  power  is 
not  an  exception,  for,  as  we  have  seen,  the 
power  lies  in  grant;  and  it  is  not  supposed 
that  any  set  of  persons  are  bound  to  accept 
or  use  a  grant  which  they  refuse  to  accept, 
though  every  one  must  obey  a  state  law, 
whether  he  consents  or  not  The  only  ex- 
ception to  the  above  rule  is  where  the  in- 
habitants of  a  county  are  permitted  to  vote 
whether  there  shall  be  fence  laws  within 
its  quarters.  Thornton  v.  Territory,  17  Pac. 
896,  899,  8  Wash.  T.  482. 

In  Const  8  157,  providing  that  no  county 
shall  become  indebted  to  an  amount  exceed- 
ing in  any  year  the  income  and  revenue  pro- 
vided for  such  year,  without  the  assent  of 
two-thirds  of  the  voters  therein  voting  at 
an  election  to  be  held  for  that  purpose,  the 
word  "election"  referred  to  the  proposition 
upon  which  the  vote  is  to  be  taken,  and 
hence  the  provision  does  not  require  the  con- 
sent of  two-thirds  of  the  voters  voting  at  the 
same  time  for  public  officers.  Montgomery 
County  Fiscal  Court  v.  Trimble,  47  S.  W.  773, 
774,  101  Ky.  629,  42  L.  R.  A.  738. 

The  term  "election,"  as  used  in  Const 
art.  7,  9  1,  providing  that  every  male  person 
possessing  the  following  qualifications  shall 
be  entitled  to  vote  at  all  elections,  is  not 
used  in  its  general  or  comprehensive  sense, 
but  in  its  restricted  political  sense,  meaning 
public  elections  for  the  choice  of  public  of- 
ficers, and  will  not  include  an  election  to  de- 
termine the  question  of  an  annexation  of  a 
town  or  city.  Hence  the  electors  at  such  elec- 
tion may  be  required  to  have  different  qualifi- 
cations. Town  of  Valverde  v.  Sbattuck,  34 
Pac.  947,  19  Colo.  104,  41  Am.  St  Rep.  208. 

The  term  "election,"  within  the  meaning 
of  a  statute  prohibiting  bets  on  elections, 
does  not  include  a  method  prescribed  by  the 
Legislature  to  take  the  sense  of  the  qualified 
voters  of  a  county  on  the  question  of  remov- 
ing the  county  seat  Moore  v.  CommcA^ 
wealth,  7  Ky.  Law  Hep.  202. 
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Distrlot  soliool  meetisic* 

The  word  "election,"  as  used  la  Const  S 
i,  art  2,  requiring  all  elections  by  the  peo- 
ple to  be  by  ballot,  refers  to  a  choice  of  per- 
sons for  public  offices,  and  has  no  applica- 
tion to  the  meetings  of  electors  of  a  district 
township  for  the  transaction  of  the  general 
business  of  the  township.  Seaman  t.  Baugh- 
man,  82  Iowa,  210,  220,  47  N.  W.  1001,  1002, 
11  L.  R.  A.  854. 

Where  a  statute  authorizes  the  election 
of  certain  officers  at  a  district  school  meeting, 
who  are  to  be  elected  by  the  electors  quali- 
fied to  vote  thereat  as  prescribed  by  statute, 
such  meeting  constitutes  an  election,  within 
the  provisions  of  1  Hlirs  Ann.  Laws,  S  1846, 
declaring  a  punishment  for  a  person  who 
shall  yote  at  any  legally  authorized  election, 
knowing  himself  not  entitled  to  Tote.  State 
T.  Hingley,  52  Pac.  80,  82  Or.  440. 

M  aaleipal  eleetioa. 

Const,  art  1»  S  It  provides  that  "all  elec- 
tions shall  be  by  ballot"  and  that  ''every 
male  citizen  of  the  United  States  •  •  • 
who  has  been  a  resident  of  the  state  for  one 
year,  and  of  the  legislative  district  of  Balti- 
more City  or  of  the  county  In  which  he  may 
offer  to  vote,  for  six  months  next  preceding 
the  election,  shall  be  entitled  to  vote,  in  the 
ward  or  election  district  in  which  he  resides, 
at  all  elections  hereafter  to  be  held  in  this 
state."  Baltimore  City  is  the  only  municipal- 
ity mentioned  eo  nomine  in  any  part  of  the 
Constitution.  It  provides  for  the  creation  of 
certain  offices,  state  and  county,  which  are 
filled  either  by  election  or  by  appointment; 
and  we  regard  it  as  an  unreasonable  Infer- 
ence to  suppose  that  municipal  elections  held 
within  the  state  (outside  the  corporate  lim- 
its of  Baltimore  City)  can  be  properly  term- 
ed ''elections,"  under  the  Constitution,  such 
as  state  and  county  elections,  or  that  the 
framers  of  the  Constitution  even  contemplat- 
ed that  article  1,  i  1,  of  that  instrument  was 
Intended  to  apply  to  municipal  elections,  such 
as  the  one  now  under  consideration,  which  is 
the  mere  creature  of  statute.  Hanna  v. 
Young,  35  Atl.  67'4,  675,  84  Md,  179,  84  L.  E. 
A.  55,  57  Am.  St  Rep.  800. 

Primary  election. 

The  word  "election,''  in  the  act  entitled 
•*An  act  to  promote  the  purity  of  elections  by 
regulating  the  conduct  thereof,"  etc.,  does  not 
mean  primary  election.  People  v.  Cavanaugh, 
112  Cal.  674,  676,  44  Pac  1067,  1068. 

The  term  "election,"  in  Gen.  St  e  47, 
art.  2,  S  1,  making  it  criminal  to  bet  upon 
the  result  of  an  election  under  the  Constitu- 
tion and  laws  of  the  commonwealth  or  of  the 
United  States,  does  not  include  a  primary 
election.  Commonwealth  v.  Helm,  0  Ky. 
Law  Bep.  632. 

A  primary  electloii  is  not  an  election,  so 
as  to  render  a  fraud  committed  at  a  primary 


election  within  the  common-law  offense  of 
fraud  at  an  election.  Woodruff  v.  State,  62 
AtL  204,  206,  68  N.  J.  Law,  80. 

Rev.  St  1881,  S  2008,  making  it  a  crime 
to  sell  or  give  away  intoxicating  liquors  to 
be  drunk  as  a  beverage  on  a  day  of  election 
in  a  town  or  dty  where  the  same  may  be 
holden,  is  not  limited  to  elections  between 
the  candidates  of  the  various  parties,  but  in- 
cludes a  primary  election  held  by  a  political 
party  to  select  candidates.  State  v.  Hirsch, 
24  N.  BL  1062,  1068,  125  Ind.  207,  0  L.  B.  A. 
17a 

Act  March  24,  1817,  as  amended  by  Act 
July  2,  1880,  providing  that  the  officers  hav- 
ing the  care  of  the  poor  must  bring  a  suit 
against  the  stakeholder  or  party  winning  In 
a  bet  or  wager  upon  the  result  of  any  election 
within  this  commonwealth,  should  be  con- 
strued to  mean  only  elections  for  public  offi- 
cers, and  not  to  Include  primary  elections  for 
the  selection  of  party  candidates  to  be  voted 
for  in  the  election  for  the  officers.  Common- 
wealth T.  Wells,  1  AtL  810,  811,  110  Pa.  468. 

The  word  "election,"  as  used  In  Const 
art  7,  declaring  that  every  male  person  of 
the  age  of  21  years  or  upwards,  belonging  to 
either  of  the  following  classes,  who  shall  have 
resided  in  the  United  States  one  year,  and  in 
this  state  4  months  next  preceding  any  elec- 
tion, shall  be  entitled  to  vote  at  such  election, 
etc.,  does  not  include  the  election  of  candi- 
dates to  the  position  of  nominees  held  pursu- 
ant to  the  primary  election  law  of  the  state 
(Laws  1880,  c.  840).  State  v.  Johnson,  01 
N.  W.  840,  841,  87  Minn.  221. 

Town  meetliiB. 

A  statute  authorizing  a  town  to  vote  with 
reference  to  subscribing  for  the  stock  of  a 
railroad  at  any  annual  or  special  election 
meant  any  lawful  assemblage  of  voters  of  a 
town  for  the  purpose  of  making  a  choice  or 
determining  public  questions  by  vote  or  bal- 
lot The  Legislature  intended  to  use  the 
word  "election"  according  to  its  general  sig- 
nification, and  not  in  lis  more  restricted 
sense,  and  therefore  the  term  included  a  town 
meeting  at  which  various  public  matters  of 
imoortance  to  the  town  were  transacted. 
Phillips  V.  Town  of  Albany,  28  Wis.  840,  866. 

Act  March  30,  1860,  {  6,  providing  for 
the  issuance  of  bonds  in  aid  of  a  certain  rail- 
road company  by  towns  and  villages  along  its 
route,  and  that  the  election  to  determine  such 
issuance  should  be  held  and  conducted  and 
return  thereof  made  as  provided  by  law, 
should  be  construed  to  Include  a  town  meet- 
ing presided  over  by  a  moderator,  though  not 
held  by  the  supervisor,  assessor,  and  col- 
lector as  judges  of  the  election.  The  voting 
for  town  officers  at  annual  town  meetings  In 
the  manner  prescribed  therefor  by  the  stat- 
utes is  called  an  "election,"  and  a  special  vot- 
ing in  the  same  manner  for  the  object  of  is- 
suing bonds  in  aid  of  a  railroad  was  an  elec- 
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tlon,  within  tbe  meaning  of  the  act  of  1869. 
Town  of  Oregon  t.  Jennings,  7  Sup.  Ot  124, 
188, 119  U.  &  74,  90  L.  Ed.  823. 

ELECTED  DOMICHiE. 

The  term  "elected  domicile^  designates 
the  domicile  of  parties  fixed  in  a  contract  be- 
tween them  for  the  purposes  of  such  con- 
tract Woodworth  t.  Bank  of  America,  19 
Johns.  891,  417, 10  Am.  Dec  239. 

ELECTION. 

See  •'Waiver  by  Blection*^;    ••Right  of 
Election." 

•'Election,"  as  used  in  a  deed  conveying 
certain  mine  hills  and  ore  banks,  and  except- 
ing and  reserving  to  the  grantor,  his  heirs  and 
assigns,  the  right  of  digging  and  hauling 
away  a  sufficient  quantity  of  iron  ore  for  the 
supply  of  any  one  furnace,  at  the  election  of 
the  grantor,  his  heirs  and  assigns,  at  all  times 
thereafter,  means  election  or  choice,  and  Is 
not  used  in  its  technical  signification,  as 
meaning  an  obligation  Imposed  on  a  party  to 
choose  between  two  alternative  rights  or 
claims  in  mines,  where  there  is  a  clear  inten- 
tion of  the  person  from  whom  he  derives  one 
that  he  did  not  enjoy  both.  Coleman  t. 
Brooke  (Pa.)  12  Phila.  503,  504. 

In  orlxninal  law. 

"Elect,"  as  used  in  speaking  of  the  right 
to  elect  upon  one  of  several  counts  of  an  in- 
dictment on  which  a  prosecution  will  be 
based,  implies  a  knowledge  of  facts  which 
go  to  make  up  two  or  more  ofTenses;  and 
while  the  solicitor  may,  by  his  own  acts  and 
questions,  involuntarily  effect  an  election, 
yet,  to  hold  him  to  have  elected  to  proceed 
for  a  certain  offense,  he  must  have  learned 
enough  to  enable  him  to  individualize  the 
transaction,  and  then  pursue  his  Inquiry  with 
a  view  to  learning  the  details  or  particulars 
of  the  act  or  transaction  thus  individualized. 
Jackson  v.  State.  10  South.  657.  95  AtL  17. 

In  equity. 

Election  is  the  internal,  free,  and  spon- 
taneous separation  of  one  thing  from  another, 
existing  in  the  mind  and  will.  Wells,  Fargo 
&  Co.  V.  Robinson,  18  Cal.  133,  144  (citing 
Dyer,  281). 

Election,  in  law,  is  when  a  man  is  left 
to  his  own  free  will  to  take  or  do  one  thing 
or  another,  which  he  pleases.  Arthur  y.  Nel- 
son (N.  Y.)  1  Dem.  Sur.  337,  34ft. 

"Election,"  as  used  in  its  legal  sense,  is 
defined  to  be  the  choice  of  one  or  two  rights 
or  things,  to  each  one  of  which  the  party 
chosen  has  an  equal  right,  but  both  of  which 
he  cannot  have.  1  Bouv.  Law  Diet.  Bliss  y. 
Qeer,  7  IlL  App.  <?  Bradw.)  61%  617. 


"Election,''  says  Judge  Story,  Is  the 
obligation  imposed  on  a  party  to  choose  be- 
tween two  inconsistent  or  alternative  rights 
or  claims  in  cases  where  there  la  a  clear 
Intention  of  the  person  from  whom  he  de- 
rives one  that  he  should  not  enjoy  both." 
Nutt  V.  Nutt  (Bliss.)  FreeuL  Ch.  128,  132; 
First  Nat  Bank  v.  Holland,  39  S.  E.  126,  130, 
99  Va.  495,  55  li.  R.  A.  155,  86  Am.  St  Rep. 
898;  Hattersley  v.  Bissett,  29  Atl.  187,  189, 
51  N.  J.  Eq.  (6  Dick.)  597,  40  Am.  St  Bep. 
532;  Norwood  v.  Lassiter  (N.  a)  43  &  E. 
509,  510;  Qilroy  v.  Richards  (Tez.)  63  &  W. 
664,  666;  Oilman  v.  Oilman,  54  Me.  453,  458; 
Van  Steenwyck  v.  Washburn,  17  N.  W.  289, 
293,  59  Wis.  483,  48  Am.  Rep.  532. 

In  every  case  the  election,  therefore,  pre- 

supposes  a  plurality  of  gifts  or  rights,  with 

,  an  intention,  expressed  or  implied,  of  the  par- 

'  ty  who  has  a  right  to  control  one  or  both,  or 

I  of  the  law,  that  one  should  be  a  substitute 

]  for  the  other.    The  party  who  is  to  take  has 

j  a  choice,  but  he  cannot  enjoy  the  benefits  of 

both.    Norwood  v.  Lassiter,  43  S.  E.  509,  510, 

.  132  N.  C.  52;  Oilman  v.  Oilman,  54  Me.  453, 

458;   Salentine  v.  Mutual  Ben.  Life  Ins.  0>., 

48  N.  W.  855,  856,  79  Wis.  580,  12  L.  R.  A. 

;  690;  Van  Steenwyck  v.  Washburn,  17  N.  W. 

;  289,  293,  59  Wis.  483,  48  Am.  Rep.  532. 

An  election  by  the  obligor  or  promisor  is 
not  common,  and  it  is  usually  and  oftenest 
used  as  a  legal  term,  as  the  choice  of  one  of 
two  things,  to  each  one  of  which  the  party 
choosing  has  equal  right,  but  both  of  which 
'  he  cannot  have.  An  election  will  not  be  com- 
pelled until  the  party  has  had  time  and  op- 
portunity to  become  fully  Informed  of  the 
facts  affecting  its  choice.  On  the  failure  of 
a  person  who  has  the  right  to  make  an  elec- 
tion in  proper  time,  the  right  of  election  pass- 
es over  to  the  opposite  party.  Salentine  v. 
Mutual  Ben.  Life  Ins.  Ck).,  48  N.  W.  855,  856, 
79  Wis.  580,  12  L.  R.  A.  690. 

Election  need  not  be  made  in  a  moment 
of  time,  nor  need  it  be  made  in  words,  nor 
does  It  require  in  all  cases  a  surrender,  or 
work  a  forfeiture.  It  is  not  an  unbending 
rule.  It  is  a  rule  that  springs  from  manifest 
principles  of  equity.  Intended  to  do  justice  to 
all  parties  concerned.  It  may  be  considered 
as  pretty  well  settled  that  the  doctrine  of 
election  is  as  well  satisfied  by  compensation 
as  by  forfeiture.  In  that  case  justice  is  done 
to  all.  Farmington  Savings  Bank  v.  Gurran, 
44  Atl.  473,  475,  72  Conn.  342. 

"An  election.  In  equity,  is  a  choice  which 
a  party  is  compelled  to  make  between  the 
acceptance  of  a  benefit  under  an  instrument, 
and  the  retention  of  some  property  already 
his  own,  which  Is  attempted  to  be  disposed 
of  in  favor  of  a  third  party  by  virtue  of  the 
same  Instrument  The  doctrine  rests  upon 
the  principle  that  a  person  claiming  under  an 
Instrument  shall  not  interfere  by  title  para- 
mount to  prevent  another  part  ol  the  same 
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instrument  from  having  effect  according  to 
its  construction.  He  cannot  accept  and  re- 
ject the  same  instrument.  It  Is  a  doctrine 
which  Is  principally  exhibited  In  cases  of 
wills,  but  it  has  been  applied  also  to  cases 
of  Toluntary  deeds,  to  cases  of  contracts  for 
▼alue  resting  upon  articles,  and  to  contracts 
completely  executed  by  conveyance  and  as- 
signment" Frlerson  y.  Branch,  30  Ark.  453, 
457  (citing  Blsp.  Bq.  {  295);  Fltzhugh  y.  Hub- 
bard, 41  Ark.  64,  68. 

Sawift    Ooneln«tycne«i> 

Where  an  election  is  once  made  and  com- 
pleted, the  party  Is  concluded.  Bliss  v.  Geer, 
7  111.  App.  612,  617;  Lawrence  y.  Ocean  Ins. 
Oa  (N.  Y.)  11  Johns.  241,  261. 

The  principle  of  law  Is  that  if  a  man 
has  an  election  to  do  or  demand  one  of  two 
things,  and  he  determines  his  election.  It 
shall  be  determined  forever.  New  York  Fire- 
men Ins.  Co.  y.  Lawrence  (N.  Y.)  14  Johns. 
46,  65.  In  Garrison  v.  Marie  (N.  Y.)  7  Civ. 
Proc.  R.  118,  121,  it  Is  said  that,  where  a 
person  has  made  an  election  as  to  rights,  he 
should  not  afterwards  be  permitted  to  change 
hia  position,  and  set  up  an  inconsistent  right 
Hopf  y.  United  States  Baking  Co.,  27  N.  Y. 
Supp.  217,  218,  6  Misc.  Rep.  158. 

Same— Ignoraiioe  as  aff eotlns* 

The  doctrine  of  election  depends,  not  on 
technical  rules»  but  on  principles  of  equity 
and  justice  and  actual  Intention.  An  elec- 
tion made  In  Ignorance  of  material  facts  is, 
of  course,  not  binding,  when  no  other  per- 
son's rights  have  been  affected  thereby.  So, 
if  a  person,  though  knowing  the  facts,  has 
acted  in  misapprehension  of  his  legal  rights, 
and  in  Ignorance  of  his  obligation  to  make 
an  election,  no  intention  to  elect,  and  con- 
sequently no  election,  is  to  be  presumed. 
Watson  y.  Watson,  128  Mass.  152.  An  elec- 
tion by  matters  in  pals  can  only  be  deter- 
mined by  plain  and  unequivocal  acts  under 
a  full  knowledge  of  all  the  circumstances 
and  of  the  party's  rights.  Appeal  of  Ander- 
son, 86  Pa.  (12  Casey)  476.  Kent  was  of 
the  <H>ini<A  that;  to  bind  one  by  an  election, 
it  must  have  been  an  intentional  choice  of 
one  thing  instead  of  another,  and  that  it 
must  appear  to  have  been  with  knowledge, 
and  that,  where  knowledge  Is  not  proved,  it 
will  not  be  presumed  in  order  to  conclude  a 
party  by  the  supposed  election.  Madden  y. 
Louisville,  N.  O.  &  T.  Ry.  Co.,  66  Miss.  258, 
278»  6  South.  181  (citing  Dash  y.  Van  Kleeck, 
7  Johna.  477,  5  Am.  Dec.  291). 

Election  exists  when  a  party  has  two 
alternative  and  inconsistent  rights,  and  is 
determined  by  a  manifestation  of  choice; 
but  the  fact  that  a  party  wrongly  supposed 
he  had  two  such  rights,  and  attempted  to 
choose  the  one  to  which  he  was  not  enti- 
Ued,  is  not  enough  to  prevent  his  exercising 


the  other,  if  entitied  to  it    Priest  y.  Foster, 
38  Ati.  78,  79,  69  Vt  417. 

Election  is  the  internal  firee,  and  spon- 
taneous separation  of  one  thing  from  an- 
other, existing  in  the  mind  and  will.  That 
designed  selection  cannot  occur  if  the  party 
be  ignorant  of  his  rights.  He  cannot  de- 
liberately select  one  of  two  or  more  reme- 
dies if  he  know  of  but  one  to  which  he  is 
entitied.  Therefore  an  election  made  by  a 
party  under  a  mistake  of  facta,  or  a  miscon- 
ception as  to  his  rights,  is  not  binding  in 
equity.  In  order  to  constitute  a  valid  elec- 
tion, the  act  must  be  done  with  a  full  knowl- 
edge of  the  circumstances  of  the  case,  and 
the  right  to  which  the  person  put  to  his  elec- 
tion was  entitled.  Standard  Oil  Ck>.  y.  Haw- 
kins (U.  S.)  74  Fed.  896^  898,  20  a  a  A.  468, 
83  Ix  B.  A.  739. 

Where  a  person  has  actually  pursued 
one  of  two  courses  of  conduct  because  he 
believed  he  could  not  successfully  pursue 
the  other,  that  is  making  an  election  be- 
tween them.  Election  la  the  choosing  be- 
tween two  rights  by  a  person  who  derives 
one  of  them  under  an  instrument  in  which 
a  clear  Intention  appears  that  he  should  not 
enjoy  both.  Appeal  of  Carter,  69  Oonn.  676, 
587,  22  Ati.  820,  821«  822. 

In  law  of  wills. 

Election  is  where  the  testator  gives  what 
does  not  belong  to  him — what  belongs  to 
some  other  person — and  gives  that  person 
some  of  his  own,  whereby  a  condition  is  im- 
plied that  he  will  depart  with  his  oWn  es- 
tate, or  not  take  the  bounty.  Appeal  of  Lit- 
tie  (Pa.)  8  Walk.  225,  228;  Hattersley  y.  Bla- 
sett,  25  Ati.  332,  833,  50  N.  J.  Eq.  (5  Dick.) 
577;  Broome  v,  Monck,  10  Ves.  597,  611.  It 
is  founded  on  the  apparent  intent  of  the 
testator  that  the  legatee  should  surrender 
some  right  in  exchange  for  the  legacy,  and 
can  therefore  never  arise  where  the  legatee 
had  not  at  the  time  of  the  execution  of  the 
win  any  Interest  or  right  In  the  property 
devised.  Hattersley  v.  Blssett,  25  Ati.  882, 
833,  50  N.  J.  Eq.  (6  Dick.)  577. 

The  principle  on  which  this  doctrine 
rests  is  for  the  donee  to  accept  the  benefit 
conferred,  while  he  declines  the  burden  im- 
posed. Is  to  defraud  the  design  of  the  donor. 
Hattersley  y.  Blssett,  29  Ati.  187,  189,  51  N. 
J.  Eq.  (6  Dick.)  597,  40  Am.  St  Rep.  532. 

The  definition  of  what  is  meant  by  "elec- 
tion under  a  will"  may  be  thus  stated:  That 
every  person  whom  the  instrument  proposes 
in  any  way  to  benefit  must  elect  whether  he 
will  claim  under  the  will  or  against  its  pro- 
visions. This  implies,  of  course,  that  the 
person  thus  put  to  election  has  some  rights  in 
regard  to  the  same  subject  which  he  could 
maintain  independent  of  the  wilL  Citing  2 
Redf.  Wills,  787.  Where  the  testator  as- 
sumes to  dispose  of  any  estate  which  In 
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Cact  belongs  to  any  devisee  or  legatee  under 
the  will,  such  devisee  or  legatee  must  elect 
to  take  under  the  will  or  against  it  Id. 
740.  Sir  Wm.  Grant  defines  "election"  thus: 
^'When  one  legatee  under  a  will  insists  on 
something  by  which  he  would  deprive  an- 
other legatee  under  the  same  will  of  the 
benefit  to  which  he  would  be  entitled  if  the 
first  legatee  permitted  the  whole  will  to  op- 
erate."   Id.  741. 

"It  seems  clear  that,  to  constitute  a  case 
of  election^  there  must  be  an  actual  disposi- 
tion of  the  property  belonging  to  the  person 
who  is  to  be  put  to  the  election."  Gilman  v. 
Oilman,  54  Me.  453»  458  (quoting  2  Eedf. 
Wills,  744). 

As  applied  to  the  law  of  wills,  it  sim- 
ply means  that  he  who  takes  under  a  will 
must  conform  to  all  its  provisions.  He  can- 
not accept  a  benefit  given  by  the  testamen- 
tary instrument,  and  evade  its  burdens.  If 
he  takes  a  beneficial  interest  in  the  estate  of 
the  will,  equity  will  hold  him  to  his  choice, 
and  it  will  be  conclusively  presumed  that  he 
intends  thereby  to  ratify  and  conform  to 
every  part  of  it  In  order  to  put  the  donee 
of  a  benefit  under  a  will  to  an  election,  two 
things  are  essential:  (1)  The  testator  must 
give  property  of  his  own;  and  (2)  he  must 
profess  to  dispose  of  property  belonging  to 
the  donee.  The  foundation  of  a  doctrine  of 
election  rests  upon  a  presumptive  intention 
upon  the  part  of  the  testator  that  the  donee 
was  not  to  take  a  double  benefit  Gilroy  v. 
Richards,  63  S.  W.  664,  666,  26  Tex.  Civ.  App. 
355.  . 

In  order  to  amount  to  an  election  to  take 
property  in  its  actual,  as  contradistinguished 
from  its  eventual  or  destined,  state,  the  act 
must  be  such  as  to  absolutely  determine  and 
extinguish  the  converting  trust;  and  hence 
it  would  seem  to  follow  that  where  two  or 
more  persons  are  interested  in  the  property, 
it  is  not  in  the  power  of  any  one  co-proprie- 
tor to  change  its  character  in  regard  even  to 
his  own  share,  for,  as  the  act  of  the  whole 
would  be  requisite  to  put  an  end  to  the 
trust  nothing  less  would  sufllce  to  impress 
upon  the  property  a  transmissible  quality 
foreign  to  that  which  it  has  received  from 
testator.  Wayne  v.  Fonts,  65  S.  W.  471,  474, 
108  Tenn.  145. 

Of  remedies. 

Election  is  the  choice  between  two  al- 
ternative rights  or  claims.  If  a  statute  gives 
a  remedy  In  the  affirmative,  without  a  n^- 
ative,  express  or  implied,  for  a  matter  which 
was  actionable  at  the  common  law,  the  party 
may  sue  at  common  law  as  well  as  upon  the 
statute.  Almy  v.  Harris  (N.  Y.)  5  Johns. 
175,  176. 

The  doctrine  Is  well  settled  that  where 
there  exists  an  election  between  inconsistent 
remedies^  the  party  is  confined  to  the  remedy 


which  he  first  prefers  and  adopts.  McNutt 
Y.  Hilkins^  29  N.  Y.  Snpp.  1047,  1049,  80  Hun» 
23& 

Where  plaintiff  has  a  choice  between  in- 
consistent remedies — as  where  one  action  is 
founded  on  afiirmance,  and  the  other  upon 
disaffirmance,  of  a  voidable  sale  or  contract 
— any  decisive  act  of  affirmance  or  dlsafiirm- 
ance,  if  done  with  knowledge  of  the  facts, 
determines  the  legal  rights  of  the  parties 
once  for  all,  and  the  institution  of  a  suit  is 
such  decisive  act  tuid  in  such  case  consti- 
tutes an  election.  Welsh  y.  Carder,  68  S. 
W.  680,  581,  95  Mo.  App.  41. 

To  conclude  one  by  an  election  of  remr 
edles,  the  remedies  must  be  inconsistent  As 
regards  what  are  known  as  "consistent  rem- 
edies," the  plaintiff  may,  without  let  or  hin- 
drance from  any  rule  of  law,  choose  one  or 
all  in  a  given  case.  He  may  ad(^t  and  se- 
lect one  as  better  adapted  than  the  others 
to  work  out  his  purpose,  but  ills  choice  is 
not  compulsory  or  final,  and,  if  not  satis- 
fied with  the  result  of  that  he  may  com- 
mence and  carry  through  a  prosecution  of 
another.  New  York  Land  Imp.  Co.  v.  Chap- 
man, 118  N.  Y.  288.  23  N.  B.  187;  Simons 
y.  Fagan  (Neb.)  87  N.  W.  21.  23. 

The  whole  doctrine  of  election  is  based 
upon  the  theory  that  there  are  inconsistent 
rights  or  remedies  of  which  a  party  may 
avail  himself,  and  a  choice  of  one  is  held 
to  be  an  election  not  to  pursue  the  other. 
The  principle  does  not  apply  to  coexisting 
and  consistent  remedies.  F.  C.  Austin  Mfg. 
Co.  V.  Decker,  80  N.  W.  812,  314^  109  Iowa, 
277. 

The  term  ''election"  is  oft^i  used  to 
designate  the  right  to  bring  an  action  of 
assumpsit  instead  of  an  action  for  tort 
Foote  ▼.  Ffoulke,  67  N.  Y.  Supp.  368,  370, 
55  App.  Div.  617. 

It  is  a  familiar  rule  that  when  a  party 
has  the  choice  of  two  remedies^  he  must 
make  his  election  between  them,  and  after 
he  has  made  such  election  he  cannot  pursue 
the  other  remedy.  This  election  may  be 
made  by  actions  amounting  in  themselves  to 
a  choice  of  remedies.  Chicago,  B.  &  Q.  R. 
Co.  V.  Bigley,  96  N.  W.  344^  346,  1  Neb. 
(Unof.)  225. 

Of  trial  by  Jury* 

An  election  for  a  trial  before  a  Jury  is 
a  mere  designation  of  the  mode  of  trial,  and 
has  nothing  to  do  with  the  thing  to  be  tried; 
and,  since  a  declaration  in  an  action  should 
contain  no  averments  or  statements  beyond 
those  that  are  necessary  to  set  forth  the 
cause  of  action,  an  election  riiould  form  no 
part  of  it  What  is  true  of  a  declaration  is 
true  also  of  the  pleas.  Baltimore  City  Pass. 
Ry.  Co.  V.  Nugent  38  AtL  779»  783,  86  Md. 
349,  39  U  R.  A.  161. 
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Of  widow, 

*'Au  electlMi  may  be  express,  as  where 
the  party  elects  by  some  specific  and  un- 
equivocal act,  wbereby  tbe  intention  is  clear- 
ly indicated,  as  by  tbe  execution  of  a  wrltr 
ten  instrument  declaring  tbe  Section,  or  it 
may  be  implied  from  tbe  acts  of  tbe  party; 
from  bis  conduct,  bis  acts,  or  omissions; 
from  bis  mode  of  dealing  wltb  and  treating 
tbe  property,  etc.  To  raise  an  Inference  of 
election  from  tbe  party's  own  conduct,  mere- 
ly, it  must  appear  tbat  be  knew  of  bis  rlgbt 
to  elect,  and  not  merely  of  tbe  Instrument 
giving  sucb  rlgbt,  and  tbat  be  bad  full 
knowledge  of  all  facts  concerning  tbe  prop- 
erty. As  an  election  is  necessarily  a  defi- 
nite cboice  by  tbe  party  to  taJ^e  one  of  tbe 
properties  and  to  reject  tbe  otber,  bis  con- 
duct, in  order  tbat  an  election  may  be  in- 
ferred, must  evince  an  intention  to  elect,  and 
must  sbow  sucb  an  intention.  Tbe  inten- 
tion, bowever,  may  be  inferred  from  a  series 
of  unequivocal  acts.  Wbere  a  widow  is  re- 
quired to  elect  between  a  testamentary  pro- 
vision in  ber  favor  and  ber  dower,  any  un- 
equivocal act  of  dealing  wltb  tbe  property 
given  by  tbe  will  as  ber  own,  or  tbe  exer- 
cise of  any  unmistakable  act  of  ownership 
over  it,  if  done  with  knowledge  of  ber  right 
to  elect,  and  not  through  a  clear  mistake  as 
to  tbe  condition  and  manner  of  tbe  prop- 
erty, will  be  deemed  an  election  by  her  to 
take  under  tbe  will  and  to  reject  her  dower." 
Burroughs  v.  De  Couts,  11  Pac.  734,  738,  70 
Cal.  361. 

Tbe  term  "election,'*  as  used  in  speak- 
ing of  the  election  of  a  widow  to  take  under 
a  will  or  tbe  statute,  means  a  choice  between 
two  courses  of  action — acquiescence  by  tbe 
widow  In  her  husband's  disposition  of  his 
property,  or  disregard  of  it  and  assertion  of 
tbe  rights  tbe  law  gives  her.  In  re  Cun- 
ningham's Estate,  20  Atl.  714,  715,  137  Pa. 
621,  21  Am.  St  Rep.  901. 

Tbe  term  "election,"  when  speaking  of 
the  election  of  a  widow  to  take  dower  or 
under  a  will,  implies  a  cboice  between  dif- 
ferent things,  and  it  Is  therefore  Impossible 
tbat  there  can  be  an  election  where  the  will 
gives  only  what  without  it  passes  by  oper- 
ation of  law  to  tbe  party.  Ward  v.  Ward,  25 
N.  E.  1012,  1013,  134  111.  417. 

"Election,"  as  used  in  Comp.  Laws  1879, 
c.  117,  i  41,  providing. tbat  a  widow  shall 
make  an  election,  within  80  days  after  tbe 
service  of  a  citation,  whether  she  will  take 
under  the  testator's  will,  or  take  what  she 
is  entitled  to  under  the  law  of  distribution, 
means  a  deliberate  and  Intelligent  cboice; 
and  it  is  essential  that  she  should  act  with 
a  full  knowledge  of  all  tbe  circumstances 
and  of  her  rights,  and  it  must  appear  tbat 
she  Intended  by  ber  acts  to  elect,  and  these 
acts  must  be  plain  and  unequivocal.  Sill  t. 
Sill.  1  Pac.  556,  562,  81  Kan.  248. 
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An  election  of  the  widow  to  take  under 
a  will,  instead  of  the  iHrovision  made  for  ber 
by  statute,  does  not  arise  from  ber  taking 
possession  of  the  personal  property  bequeath- 
ed to  ber  by  tbe  will,  and  also  having  pos- 
session of  tbe  real  estate.  In  order  tbat  acts 
of  a  *widow  shall  be  regarded  as  equivalent 
to  an  election  to  waive  dower,  it  is  essen- 
tial tbat  she  act  with  a  full  knowledge  of  all 
tbe  circumstances  and  of  ber  rights,  and  it 
must  appear  tbat  she  Intended  by  ber  acts 
to  elect  to  take  the  provision  which  tbe  will 
gave  ber.  These  acts  must  be  plain  and  un- 
equivocal, and  be  done  with  a  full  knowl- 
edge of  ber  rights  and  tbe  condition  of  tbe 
estate.  A  mere  acquiescence,  without  a  de- 
liberate and  intelligent  cboice,  will  not  be  an 
election.  Sill  v.  Sill,  1  Pac.  556,  559,  81  Kan. 
248. 

EUBCTION  BT  THB  PEOPLE. 

Tbe  phrase  "election  by  tbe  people" 
means  an  election  which  is  participated  in 
by  tbe  people  at  large.  Reid  v.  Qorsuch,  51 
Atl.  457,  459,  67  N.  J.  Law,  396. 

The  phrase  "election  by  tbe  people,"  in 
tbe  clause  of  tbe  Constitution  providing  tbat 
tbe  Legislature  shall  provide  for  tbe  election 
by  tbe  people  of  sheriffs  and  other  necessary 
officers,  has  tbe  same  meaning  as  tbe  word 
"election"  in  the  clause  providing  that  tbe 
Legislature  shall  provide  by  law  for  the  elec- 
tion of  a  board  of  county  commissioners  in 
each  county,  and  is  limited  to  a  popular  vote. 
State  V.  Irwin,  5  Nev.  Ill,  121* 

EUBOTION  CONTEST. 

See  "Contested  Elections." 

EUBCTION  BAT. 

Acts  1892,  art  18,  9  10,  providing  for  the 
punishment  of  any  one  who  sells,  loans, 
gives,  or  furnishes  any  person  wltb  intoxicat- 
ing liquors  on  election  day,  means  24  hours, 
including  the  period  during  which  tbe  elec- 
tion is  actually  held,  for  it  is  a  maxim  ap- 
plicable to  every  transaction  or  occurrence 
tbat  tbe  fraction  of  a  day  is  not  regarded  in 
law,  and  consequently  the  sale  or  gift  of 
liquors  at  any  time  during  the  24  hours  of  an 
election  day  is  a  violation  of  tbe  law,  though 
4  o'clock  p.  m.  is  tbe  time  prescribed  by 
statute  when  voting  on  an  election  day  shall 
cease.  Commonwealth  v.  Murphy,  23  S.  W. 
655,  95  Ky.  38.  See,  also,  Schuck  y.  State, 
34  N.  E.  663,  50  Obio  St.  498. 

BISECTION  BISTRICT. 

An  election  district  is  defined  in  the  gen- 
eral election  law  as  denoting  tbe  territory 
within  which  there  is  a  single  polling  place 
for  all  tbe  voters  therein.    Otis  t.  Lane,  54 
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Ati.  442,  443,  68  N.  J.  Law,  656;  In  re  Swain, 
23  Atl.  421,  54  N.  J.  Law  (25  Vroom)  82. 

In  Pennsylyania,  from  1799  down  to  the 
present  time,  the  election  dis'trictfl,  within 
the  meaning  of  the  statutes,  liaye  denoted 
subdivisions  of  the  state's  territory,  marked 
out  by  known  boundaries,  prearranged  and 
declared  by  public  authority.  And  the  Con- 
stitution has  taken  up  the  teriti  in  the  same 
sense,  though  without  defining  it.  Chase  y* 
Miller,  41  Pa.  (5  Wright)  403.  420. 

The  term  "election  district,"  as  employed 
iB  the  Constitution  and  statutes  of  Pennsyl- 
vania, defining  the  persons  who  may  vote  at 
an  election,  may  be  defined  to  be  any  part  of 
the  city  or  county  where  its  boundaries  are 
fixed  by  law,  either  by  legislative  enactments, 
or  by  the  judgment  of  the  court  or  other  au- 
thorities to  whom  this  power  is  delegated, 
where  the  citizens  within  the  boundaries 
themselves  would  assemble  to  vote  for  public 
officers,  whether  their  authority  is  local,  or 
they  are  to  act  in  governing  the  affairs  of 
the  state  or  nation.  In  re  McDanlel's  Case,  8 
Pa.  Law  J.  810,  812,  2  Clark,  82. 

ZSIiECTION  FOB  PBESIDENT. 

The  words  "election  for  president  and 
vice  president,'*  in  an  indictment  alleging  an 
election  for  president  and  vice  president  of 
the  United  States,  and  that  defendant  did 
bet,  hazard,  and  wager  certain  property  upon 
said  election,  include  the  election  in  one  coun- 
ty of  a  state,  and  the  Indictment  is  sufficient 
to  sustain  the  conviction  for  a  bet  made  upon 
the  result  in  such  county.  Somers  y.  State, 
37  Tenn.  (5  Sneed)  438. 

ELECTION  OFFICER. 

As  used  in  Act  Cong.  May  81,  1870  (16 
Stat.  145)  i  22,  providing  that  any  officer  of 
election  at  which  any  representative  or  dele- 
gate in  the  Congress  of  the  United  States 
shall  be  voted  for,  who  shall  neglect  or  refuse 
to  perform  any  duty  in  regard  to  such  elec- 
tion required  of  him  by  any  law  of  the  Unit- 
ed States,  or  of  any  state  or  territory  there- 
of, or  violate  any  duty  so  Imposed,  shall  be 
deemed  guilty  of  a  crime,  and  liable  to  prose- 
jcutlon  and  punishment  therefor,  cannot  be 
construed  to  Include  the  Governor  of  a  state, 
as  these  words  are  apt  and  usual  words  to  de- 
scribe the  clerks  and  Judges  of  the  election, 
but  not  to  describe  the  Governor  of  a  state. 
Such  Is  not  their  ordinary  or  usual  meaning. 
To  make  them  apply  to  the  executive  of  a 
state  would  be  a  forced  and  unnatural  mean- 
ing. We  hazard  nothing  in  saying  that,  in 
popular  use,  no  one  would  naturally  infer 
that  "officer  of  election"  included  the  chief 
executive  of  a  state.  United  States  v.  Clay- 
ton (U.  S.)  25  Fed.  Cas.  458,  459. 

"Election,"  as  used  in  Act  Cong.  May  81, 
1870^  i  22  (16  Stat  145»  c  114),  providing 


that  it  is  criminal  for  any  officer  of  election 
to  fraudulently  make  any  false  certificate  of 
the  result  of  any  congressional  election, 
should  be  construed  so  as  not  to  include  the 
Governor  of  a  state.  The  words  properly 
mean  the  clerks  and  Judges  of  the  election, 
etc.  United  States  y.  Clayton  (U.  &)  25 
Fed.  Cas.  458,  459. 

ELECTION  BETURNS. 

"Election  returns,"  as  used  in  the  dty 
charter,  giving  the  aldermen  the  power  to 
Judge  of  the  election  returns,  clearly  limit 
the  power  of  the  board  to  determine  who, 
from  the  returns  of  the  election  as  canvass- 
ed by  the  board  of  county  canvassers  and 
certified  to  by  the  board  of  elections,  were 
properly  elected  members  of  the  board.  Peo- 
ple V.  Fornes,  80  N.  Y.  Supp.  885,  389,  79  App. 
Div.  618. 

Section  1115,  Code  Civ.  Proc,  provides: 
"When  an  elector  contests  the  right  of  any 
person  declared  elected  to  such  office,  he 
must,  within  forty  days  after  the  return  day 
of  such  election,  file  with  the  county  clerk 
a  written  statement,"  etc.  The  Codes  do 
not  in  any  other  place  speak  of  any  return 
day,  but  several  sections  in  the  Political 
Code  direct  the  precinct  officers  to  transmit 
to  the  county  clerk  certain  matters  pertain- 
ing to  the  election.  The  papers  to  be  trans- 
mitted must  be  in  packages,  and,  in  section 
1278,  Pol.  Code,  are  spoken  of  as  "returns." 
The  board  is  directed  to  meet  on  the  first 
Monday  after  the  election  to  canvass  the  re- 
turns. If  the  returns  have  not  all  been  re- 
ceived, the  canvass  must  be  postponed  from 
day  to  day  until  all  the  returns  have  been  re- 
ceived, or  until  six  postponements  have  been 
had.  The  canvass  shall  be  had  by  opening 
the  returns  and  estimating  the  votes.  Pol. 
Code,  §§  1278,  1280,  128L  In  other  sections 
the  election  returns  are  mentioned,  so  that 
there  can  be  no  doubt  as  to  the  meaning  of 
the  phrase  "election  returns."  Carlson  v. 
Burt,  111  Cal.  129,  131,  43  Pac.  58a 

ELECTION  WXTHIN  STATE. 

An  "election  held  within  the  state,**  with- 
in the  meaning  of  a  statute  prohibiting  wa- 
gers on  the  result  of  any  public  election  held 
within  the  state,  does  not  include  an  elec- 
tion for  the  presidency  of  the  United  States, 
and  therefore  a  wager  as  to  the  result  of  the 
election  In  the  several  states  is  not  within 
the  prohibition  of  the  statute.  Covington  v. 
State,  14  S.  W.  126,  127,  28  Tex.  App.  225. 

"Election  in  this  state,"  as  used  in  St. 
1823,  c.  25,  §  2,  prohibiting  betting  on  any 
"election  in  this  state,"  does  not  mean  exclu- 
sively a  state  election  of  state  officers,  but 
any  election  held  in  the  state,  though  for  fed- 
eral officers,  and  hence  includes  a  presiden- 
tial election.  Quarles  T.  Stato^  24  Tenn.  (5 
Humph.)  661« 
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XXEOTZVE  FBANCHISE. 

In  People  y.  Barber  (N.  T.)  48  Him,  108, 
the  Supreme  Court  says:  **Tbe  electlre  fran- 
chise Is  not  a  natural  right  of  the  citizen.  It 
Is  a  franchise  depending  upon  the  law  by 
which  It  must  be  conferred  to  permit  its  ex- 
ercise. It  is  a  political  right,  to  be  given  or 
withheld  at  the  exercise  of  the  lawmaking 
power  of  the  sovereignty."  Judge  Cooley,  in 
his  work  on  Constitutional  Limitations,  says: 
''Participation  in  the  elective  franchise  is  a 
privilege,  rather  than  a  right,  and  it  is  grant- 
ed or  denied  upon  grounds  of  general  policy." 
Cooley,  Const  Lim.  (6tb  Bd.)  752.  A  law  re- 
quiring the  names  of  all  candidates  to  be  cer- 
tified and  printed  on  an  ofEtdai  ballot,  thus 
preventing  electors  from  writing  the  names 
of  candidates  on  the  official  ballot,  was  held 
valid,  even  though  Const  art  6,  {  19,  provid* 
ed  that  elections  should  be  free  and  equal, 
and  no  power  should  at  any  time  Interfere  to 
prevent  the  free  exercise  of  the  right  of 
suffrage.  Chamberlain  v.  Wood,  88  N.  W. 
10&,  110,  15  8.  D.  216,  56  U  R.  A.  187,  91 
Am.  8t  Rep.  674. 

The  elective  franchise  is  at  once  a  right 
and  a  trust  conferred  by  the  people  of  a 
state,  acting  in  their  supreme  and  sovereign 
capacity,  upon  such  members  of  the  body  pol- 
itic as  tbey,  In  their  sovereign  discretion, 
deem  should  hold  and  exercise  it,  having  re- 
gard to  the  protection  both  of  private  rights 
and  of  public  interests.  Once  conferred  upon 
the  citizen,  it  is  a  franchise  in  which  he  has 
a  right  of  property,  which  the  law  protects. 
But  It  Is  a  franchise  having  its  origin  in  the 
will  of  the  body  politic;  and  is  a  power  held 
by  the  citizen  In  trust  to  be  exercised  for  the 
public  welfare,  and  which.  In  a  moral  point 
of  view,  the  citizen  has  no  right  to  use  for 
his  private  benefit  in  opposition  to  the  public 
interest  Being  a  franchise,  the  law  protects 
the  right  of  the  citizen  In  it,  but,  inasmuch  as 
it  is  also  a  trust,  the  citizen  has  no  right  to 
misuse  it,  and  commits  a  crime  if  he  sell  it 
State  V.  Staten,  46  Tenn.  (6  Cold.)  233,  255. 

The  elective  franchise  is  defined  to  be  the 
right  or  privilege  of  a  qualified  voter  to  cast 
his  ballot  freely  In  favor  of  the  man  of  his 
choice  in  an  election  authorized  by  law  to  be 
held.  Parks  v.  State,  13  South.  756.  759,  100 
Ala.  634. 

ELECTIVE  OFFICE. 

In  statutes  relative  to  elections,  the  term 
"elective  office*'  shall  apply  to  any  office  to 
be  filled  by  the  voters  at  any  state,  city,  or 
town  election.  Rev.  Laws  Mass.  1902,  p.  104, 
c.  11.  I  L 

ELE0TO&. 

See  ^'Assembly  of  Electors";    "Qualified 

Elector." 
Electors    voting    thereat,    see    ** Voting 

Thereat** 


Const  art  8,  {  7,  which  declares  that  no 
elector  shall  be  deprived  of  the  privilege  of 
voting  by  reason  of  his  name  not  being  reg- 
istered, means  a  duly  qualified  voter.  Ap- 
peal of  Cuslck,  20  AtL  574,  577,  136  Pa.  459, 
10  L.  R.  A.  228. 

An  elector  is  one  who  elects  or  has  the 
right  of  choice;  a  person  who  has,  by  law  or 
Constitution,  the  right  of  voting  for  an  offi- 
cer. Webster.  One  who  has  the  right  to 
make  choice  of  public  officers;  one  who  has 
a  right  to  vote.  Bouv.  City  of  Beardstown 
V.  City  of  Virginia,  76  111.  84,  39. 

In  determining  the  meaning  of  the  word 
"elector,"  in  St  1897,  p.  455,  providing  that 
each  member  of  the  board  of  supervisors 
must  be  an  elector  of  the  district  which  he 
represents,  "we  must  look  to  the  Constitution 
of  the  state.  An  elector  Is  a  person  possess- 
ing the  qualifications  fixed  by  the  Constitu- 
tion. The  meaning  of  the  word  in  the  stat- 
ute is  that  each  member  of  the  board  of 
supervisors  must  have  the  qualifications  for 
an  elector  fixed  by  the  Constitution,  and  a 
person  having  such  qualifications  is  eligible 
for  the  office,  although  he  cannot  vote  because 
he  has  failed  to  register  as  required  by  stat- 
ute." Bergevln  v.  CurtB,  59  Pac.  312,  127  Cal. 
86  (citing  O'Flaherty  v.  City  of  Bridgeport 
29  Atl.  466,  64  Conn.  159). 

The  phrase  "electors  of  such  city,"  in 
Const  1899,  art  6,  {  17,  requiring  Judicial 
officers  of  cities  not  otherwise  provided  for 
to  be  chosen  by  vote  of  the  electors  of  the 
city,  is  comprehensive  enough  to  include  all 
the  persons  entitled  to  vote  within  the  mu- 
nicipality. People  V.  Dooley,  76  N.  Y.  Supp. 
350,  355,  69  App.  Dlv.  512. 

The  Code  provides  that  those  electors 
who  have  the  right  to  vote  in  a  precinct  have 
also  the  right  to  be  present  at  the  counting  of 
the  votes  in  the  free,  open,  and  public  man- 
ner required  by  law  at  the  polling  place  ap- 
pointed and  registered  for  that  purpose. 
Held  that,  while  a  candidate  has  a  right  to 
vote  in  that  precinct  if  he  has  not  exer- 
cised that  right  but  has  voted  elsewhere,  he 
is  not  an  elector  at  that  precinct  within  the 
statute,  though  he  may,  as  any  citizen,  be 
present  at  the  public  count  provided  by  law; 
no  one  being  prohibited  from  such  attend- 
ance. United  States  ▼•  Badinelli  (U.  S.)  37 
Fed.  138. 

"Electors,"  as  used  In  Const  art.  13,  { 
9,  providing  that  all  city,  town,  and  village 
officers  whose  election  or  appointment  is  not 
provided  for  by  the  Constitutiott  shall  be 
elected  by  the  electors  of  such  cities,  towns, 
or  villages,  or  of  some  division  thereof,  is 
synonymous  with  "voters,"  and  means  those 
persons  who  have  the  qualifications  of  elec- 
tors prescribed  by  the  Constitution.  State  v. 
Tuttle,  9  N.  W.  791,  792,  53  Wis.  45. 

Under  Laws  1888,  c.  525,  providing  for 
the  acquisition  of  parks  by  Tillages  on  a  ma- 
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jority  vote  of  the  electors  of  the  yUlage,  a 
nontaxpayer  may  vote,  notwithstanding 
Laws  1870,  c.  291  (Gen.  VUIage  Act)  tit  2,  f 
13,  providing  that  only  taxpayers  shall  vote 
to  purchase  property;  the  statute  not  having 
assumed  to  vary  the  definition  of  the  term 
"electors/*  in  the  natural  and  accurate  sense 
of  the  word.  Scott  v.  Twombley,  20  App. 
Div.  535,  537,  46  N.  Y.  Supp.  699. 

From  the  context  of  the  act,  It  is  ap- 
parent that  the  word  "electors,"  in  Act 
March  26,  1889,  amending  the  charter  of  the 
city  of  Bridgeport  (section  11),  which  provides 
that,  at  the  annual  city  meeting  on  the  first 
Monday  of  April  for  the  choice  of  officers, 
votes  shall  he  received  from  the  electors  then 
registered,  means  freemen  of  the  city — quali- 
fied voters  of  the  city — and  some  confusion 
will  be  avoided  in  construing  the  act  by  re- 
membering that  it  uses  the  word  "elector**  in- 
accurately throughout.  The  (Constitution  has 
given  to  the  word  "elector**  a  precise,  tech- 
nical meaning,  and  it  is  ordinarily  used  in 
our  legislation  with  that  meaning  only.  An 
elector  is  a  person  possessing  the  qualifica- 
tions fixed  by  the  Constitution,  and  duly  ad- 
mitted to  the  privileges  secured,  and  in  the 
manner  prescribed,  by  that  instrument 
O'Flaherty  v.  City  of  Bridgeport;  29  AtL  466, 
467,  64  Conn.  159. 

The  word  "electors,"  as  used  in  the  title 
relating  to  elections,  shall  mean  electors  of 
president  and  vice  president  of  the  United 
States.    V.  S.  1894,  57. 

Voter  dlstinsiiisbed* 

There  is  a  difference  between  an  elector 
and  a  voter.  The  voter  is  the  elector  who 
votes — ^the  elector  in  the  exercise  of  his  fran- 
chise or  privilege  of  voting — and  not  he  who 
does  not  vote.  There  would  be  no  propriety 
in  saying,  in  the  sense  of  his  having  voted, 
that  an  elector  was  a  voter  at  a  meeting  or 
election  which  he  did  not  attend.  But  in 
a  statute  providing  that  a  majority  of  the 
legal  voters  of  a  school  district  may  deter- 
mine the  money  to  be  levied  and  collected. 
If  the  Legislature  had  intended  a  majority  of 
the  "qualified  electors*'  of  the  district,  they 
would  have  undoubtedly  used  those  words, 
instead  of  the  words  "legal  voters.**  San- 
ford  V.  Prentice,  28  Wis.  358,  362;  Bergevin 
V.  Curtz,  59  Pac.  312,  813,  127  CaL  86. 

ELECTRIC. 

The  term  "electric,**  as  used  !n  the  phrase 
"electric  smelting/*  in  itself  carries  the  idea 
of  fusing  and  electrolyzing,  both  being  its 
well-known  functions.  (Bowles  Electric 
Smelting  &  Aluminum  Ob.  v.  Lowrey  (U.  S.) 
79  Fed.  331,  343. 

A  contract  of  assignment  conveying  any 
and  all  discoveries  and  inventions  relating  to 
"electric  smelting  processes*'  and  furnaces 


does  not  embrace  processes  solely  electrolytic. 
Lowrey  v.  Gowles  Blectric  Smelting  &  Alumi- 
num Co.  (U.  &)  68  Fed.  354,  371« 

ELECTBIO  ABO. 

The  flow  of  electric  eonent  over  an  a!r 
gap  caused  by  the  interruption  of  the  con- 
tinuity of  the  circuit  by  throwing  open  a 
bridge  connecting  the  two  stationary  ter- 
minals connected  to  the  opposite  branches 
of  a  circuit  is  called  an  "electric  arc,'*  and  is 
"mainly  a  stream  of  metallic  vapor*'  which 
comes  from  the  fusing  and  vaporizing  of 
the  contacts  or  of  the  electrodes,  for  an  elec- 
tric arc  "is  the  source  of  an  intense  heat 
and  light"  Thomson-Houston  Electric  Co. 
T.  Nassau  Electric  R.  Co.  (U.  &)  107  Fed. 
277,  278.  46  C.  C.  A.  263. 

ELECTRIC  UOHT  PLAHT. 

"Plant"  as  defined  in  Houston's  Elec- 
trical Dictionary,  is  a  word  sometimes  used 
for  installation,  or  for  the  apparatus  required 
to  carry  on  any  manufacturing  operation. 
An  "electric  plant"  Includes  the  steam  en- 
gines or  other  prime  motors,  the  generating 
dynamo  or  dynamos,  the  lamps  and  other 
electro-receptive  devices,  and  the  circuit  con- 
nected therewith.  Fisher  Electric  Co.  v. 
Bath  Iron  Works,  74  N.  W.  493»  494^  116 
Mich.  293. 

Poles. 

In  an  action  for  personal  Injuries  caus- 
ed by  the  falling  of  a  telegraph  pole  on 
which  plaintiff  was  working,  it  was  said  that 
a  telegraph  pole  may  properly  be  regarded  as 
coming  within  the  meaning  of  the  word 
"plant"  as  used  in  the  statute  providing  that 
a  corporation  shall  be  liable  for  injury  to  its 
employ^  when  the  injury  is  suffered  by  rea- 
son of  a  defect  in  the  condition  of  the  ways, 
works,  plant  tools,  and  machinery.  Cleve- 
land, C,  C.  &  St  li.  It  Co.  y.  Scott  64  N. 
B.  896,  900,  29  Ind.  App.  519. 
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Apparatus  of  electric  company, 
paratus." 
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In  technical  parlance,  an  ^'electrical 
plant"  consists  of  dynamos,  converters, 
switchboard,  lamps,  etc.,  with  the  necessary 
wiring  and  connections.  John  A.  Roebling's 
Sons  Co.  V.  Humboldt  Electric  Light  &  Power 
Co.,  44  Pac.  568^  112  CaL  288. 

ELECTRICITY. 

•*  'Electricity*  Is  defined  by  the  Imperial 
Dictionary  as  the  name  given  to  the  series 
of   phenomena   exhibited  bjr   various  sut^ 
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stances,  and  also  to  the  phenomena  tfaem- 
selves.  We  are  totally  ignorant  of  the  na- 
ture of  this  cause— whether  it  be  a  material 
agent,  or  merely  a  property  of  matter.  But 
as  some  hypothesis  is  necessary  for  explain- 
ing the  phenomena  observed,  it  has  been 
assumed  to  be  a  highly  subtile,  imponderable 
fluid,  identical  with  lightning,  which  per- 
Tades  the  power  of  all  bodies,  and  is  capable 
of  motion  from  one  body  to  another.  Elec- 
tricity, when  accumulated  in  large  quanti- 
ties, becomes  an  agent  capable  of  producing 
the  most  sudden,  Tiolent,  and  destructive  ef- 
fects, as  in  thunder  storms;  and  even  in 
its  quiescent  state  it  is  extensively  concerned 
in  the  operation  of  nature."  Spensley  v.  Lan- 
cashire Ins.  Co.,  11  N.  W.  894,  897,  54  Wis. 
433. 

"Whatever  electricity  may  be,  it  seems 
to  be  absolutely  within  the  power  and  under 
the  control  of  the  company  that  brings  it 
into  being.  It  is  compelled  by  the  process 
employed  to  come  into  being.  It  is  secured, 
stored,  poured  out,  or  liberated  at  will.  Its 
manifestations  are  both  seen  and  felt.  It 
moves  with  incredible  velocity  and  power. 
It  carries  the  tones  and  inflections  of  the 
human  voice,  or  moves  loaded  cars,  depend- 
ing on  the  volume  of  the  current  and  the 
manner  of  its  application.  It  may  be  in 
the  hands  of  the  physician  a  soothing  reme- 
dial agent,  and  in  the  hands  of  the  law  an 
instrument  of  execution,  swifter  and  surer 
than  the  headsman's  ax.  It  may  be  too  early 
to  say  Just  what  it  is.  ♦  •  ♦  We  have  no 
need  to  decide  that  question."  Common- 
wealth V.  Northern  Electric  Light  &  Power 
Co.,  22  AtL  839,  840,  145  Pa.  105,  14  L.  E.  A. 
107. 

ELEOTRODE* 

''Electrode,"  as  used  in  the  claim  for  a 
patent  for  an  electric-lighting  gas-burner, 
a  magnet  for  turning  the  gas  cock  by  one 
electric  impulse,  combined  with  a  fixed  elec- 
trode and  a  movable  electrode,  normally  in 
contact,  and  mechanism  connecting  the  arma- 
ture with  the  movable  electrode,  means  the 
platinum  or  other  metal  point  constituting 
the  poles  of  the  circuit.  "The  Century  Dic- 
tionary defines  it  as  a  pole  of  the  current 
from  an  electric  battery,  applied  generally 
to  the  two  ends  of  an  open  circuit.  Web- 
ster's International  Dictionary  gives  the  fol- 
lowing definition:  'The  path  by  which  elec- 
tricity is  conveyed  into  or  from  a  solution 
or  other  conducting  medium,  especially  the 
ends  of  the  wires  or  conductors  leading  from 
the  source  of  electricity,  and  terminating  in 
the  medium  traversed  by  the  currents.'  All 
the  other  definitions  agree  that  electrodes  are 
simply  the  poles  of  an  open  electric  circuit, 
and  that  the  poles  are  the  ends  of  the  two 
wires,  or  the  points  of  the  wires."  California 
Electrical  Works  v.  Henzel  (U.  8.)  48  Fed. 
375,  37& 
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"Electrolysis,"  as  used  in  connection  with 
metallurgical  operations,  takes  place  when- 
ever a  current  of  electricity  of  sufficient 
quantity  and  intensity  is  passed  through  a 
chemical  compound  In  a  fluid  condition  as 
to  cause  a  chemical  disruption  thereof,  the 
result  being  that  one  of  the  elements  vrill 
go  to  the  anodes  or  the  place  at  which  the 
current  enters  the  fluid  mass,  and  the  other 
will  go  to  the  cathode,  or  place  where  the 
current  leaves  it.  If  the  compound  treated  is 
metallic,  the  metal  element  will  gather  at 
the  cathode,  while  the  other  will  go  to  the 
anode.  Lowrey  v.  Cowles  Eilectric  Smelting 
Sl  Aluminum  Co.  (U.  S.)  68  Fed.  354,  366. 

EUBCTRO-METAIXUBGY. 

"Electro-metallurgy*'  is  a  term  character- 
izing all  processes  in  which  electricity  is  ap- 
plied to  the  working  of  metals.  Electrotyping 
and  electroplating  are  branches  of  electro- 
metallurgy. Edison  Electric  Light  Co.  ▼. 
Westinghouse  (U.  8.)  55  Fed.  490,  60a 

ELEEMOSYNARY. 

Charitable  synonymous,  see  "Charity." 

"Eleemosynary"  means,  according  to 
Blackstone,  something  constitute/)  for  the 
perpetual  distribution  of  alms  or  bounty  of 
the  founder.  Cresson  v.  Cresson  (U.  8.)  6 
Fed.  Cas.  807,  809. 

Eleemosynary  corporations  "are  such  as 
are  constituted  for  the  perpetual  distribution 
of  the  free  alms  and  bounty  gt  the  founder, 
in  such  manner  as  he  has  directed;  and  in 
this  class  are  ranged  hospitals  for  the  relief 
of  poor  and  impotent  persons,  and  colleges 
for  the  promotion  of  learning  and  piety,  and 
the  support  of  persons  engaged  in  literary 
pursuits."  Dartmouth  College  Trustees  v. 
Woodward,  17  U.  S.  (4  Wheat.)  518,  667,  4 
L.  Ed.  629  (quoting  Bl.  Comm.);  Trustees  of 
Phillips  Academy  v.  King,  12  Mass.  546,  557; 
Robertson  v.  Bullions  (N.  Y.)  9  Barb.  64,  89; 
Beekman  v.  People  (N.  Y.)  27  Barb.  260,  306; 
Williams  v.  Williams,  8  N.  Y.  (4  Seld.)  525, 
533;  Board  of  Education  v.  Bake  well,  10  N. 
E.  878,  381,  122  111.  339;  American  Asylum 
V.  Phoenix  Bank,  4  Conn.  172,  177,  10  Am. 
Dec.  112, 

An  "eleemosynary  corporation"  is  a  pri- 
vate charity  constituted  for  the  perpetual 
distribution  of  the  alms  and  bounty  of  the 
founder.  In  this  class  are  ranked  hospitals 
for  the  relief  of  poor,  sick,  and  impotent  peiv 
sons,  and  colleges  and  academies  established 
for  the  promotion  of  learning  and  piety,  and 
endowed  with  property  by  public  and  private 
donations.  Allen  v.  McKean  (IT.  8.)  1  Fed. 
Oas.  489,  497  (citing  2  Kent,  Comm.  [2d  Ed.] 
Lecture  23,  p.  274);  People  v.  Fitch,  47  N.  E. 
983,  988»  154  N.  Y.  14,  88  L.  B.  A.  59L 
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In  Angel  A  Ames  on  OorporationB,  It  Is 
said:  "Eleemosynary  corporations  are  such 
as  are  Instituted  upon  a  principle  of  charity, 
their  object  being  the  perpetual  distribution 
of  the  bounty  of  the  founder  of  them  to  such 
persons  as  he  has  directed.  Of  this  kind  are 
hospitals  for  the  relief  of  the  impotent,  in- 
digent, and  sick,  or  deaf  and  dumb.  And  of 
this  kind  also  are  all  colleges  and  academies 
which  are  founded  where  assistance  is  given 
to  the  members  thereof  in  order  to  enable 
them  to  prosecute  their  studies  or  devotion 
with  ease  and  assiduity."  Section  89.  Mora- 
wetz,  in  his  work  on  Oorporations,  says; 
''The  distinguishing  feature  of  charitable 
corporations  is  that  they  are  formed  for  the 
administration  of  qharitable  trusts,  and  not 
for  the  profit  of  the  corporators  themselves." 
Section  4.  An  Institution  for  the  blind,  in- 
corporated for  the  purpose  of  instructing  chil- 
dren who  were  born  blind,  or  who  may 
have  become  blind  by  disease  or  accident, 
and  affording  an  asylum  for  other  blind  per- 
sons, and  which  was  authorized  by  subse- 
quent acts  of  the  Legislature  to  receive  cer- 
tain indigent  blind  persons  whose  expenses 
should  be  paid  by  the  state,  and  which  re- 
ceived certain  moneys  from  the  state  for  the 
enlarging  and  improving  of  its  buildings, 
though  partially  educational,  is  also  to  some 
extent  a  charitable  or  "eleemosynary**  insti- 
tution. People  V.  Fitch,  47  N.  E.  983,  888» 
154  N.  Y.  14,  88  L.  R.  A.  591. 

In  the  case  of  Dartmouth  Ck)llege  v.  Wood- 
ward, 17  U.  S.  (4  Wheat)  518,  641,  642.  4  L. 
Ed.  629,  Marshall,  C.  J.,  said  that  a  college 
which  was  founded  to  promote  the  spreading 
ofi  Christian  knowledge  among  the  savages 
was  an  "eleemosynary  institution  incorpo- 
rated for  the  purpose  of  perpetuating  the  ap- 
plication of  the  bounty  of  the  donors  to  the 
specified  objects  of  that  bounty,"  and  further 
on  he  says  that  the  "consideration  of  the 
gifts  of  the  donors  was  the  perpetual  appli- 
cation of  the  fund  to  its  object  in  the  mode 
prescribed  by  them."  Williams  y.  Williams, 
8  N.  Y.  (4  Seld.)  525,  538. 

The  establishment  of  an  institution  for 
the  dissemination  of  learning  has  always 
been  considered  a  charity.  American  Asylum 
V.  Phoenix  Bank,  4  CJonn.  172,  177,  10  Am. 
Dec.  112. 

Blackstone  says  that  the  universities  of 
Cambridge  and  Oxford  are  not  eleemosynary 
corporations,  though  stipends  are  annexed  to 
particular  magistrates  and  professors,  any 
more  than  any  other  corporations  where  the 
acting  officers  have  standing  salaries,  for 
these  are  rewards  pro  opere  et  labore,  not 
charitable  donations  only,  since  every  stipend 
is  preceded  by  service  and  duty.  Those  in- 
stitutions are  considered  of  this  kind  where 
the  plan  is  one  of  bounty,  charity,  and  benev- 
olence to  others,  not  those  which  are  for  the 
use  ofp  and  beneficial  and  make  return  to. 


the  donors.    Robertson  y.  Bullions  (N.  Y.) 
9  Barb.  64,  89. 

Where  a  trust  was  created  for  the  fur- 
thering of  an  educational  Institution,  it  was 
contended  that  it  was  void  as  creating  a 
perpetuity  which  did  not  come  within  the 
exception  of  the  Constitution  forbidding  per- 
petuity except  for  "eleemosynary"  purposes. 
It  was  argued  that  "eleemosynary"  pertains 
exclusively  to  almsgiving;  that  alms  are  giv- 
en to  the  poor;  and  that  consequently  the 
Constitution  never  meant  to  permit  per- 
petuities for  strictly  educational  purposes. 
j  But  the  court  said:  "It  is  quite  true  that  the 
I  word  'eleemosynary'  comes  to  us  from  a 
Greek  word  meaning  alms.  But  while  it  is 
always  interesting  to  note  the  origin  and 
first  meanings  of  words,  this  knowledge  is 
frequently  more  curious  than  valuable. 
Words  by  use  are  ti»metimes  degraded,  some- 
times ennobled,  sometimes  narrowed  in  mean- 
ing, sometimes  broadened.  And  'eleemosy- 
nary' has  come  In  the  law  to  be  interchange- 
able with  the  word  'charitable,'  thus  includ- 
ing an  educational  InstitutioD."  People  v. 
Cogswell,  45  Pac.  270,  271,  118  CaL  129, 
35  L.  B.  A.  269. 

The  term  "eleemosynary"  includes  a 
charitable  purpose  (People  v.  Cogswell,  113 
Cal.  129,  130,  45  Pac  270,  85  L.  B.  A.  269), 
as  used  in  Const,  art  20,  9  9,  providing  that 
no  perpetuity  shall  be  allowed  except  for 
eleemosynary  purposes.  In  re  Qay's  Estate, 
71  Pac.  707,  708,  138  Cal.  552,  94  Am.  St 
Bep.  70. 

ELEEMOSYNABY  CHARITY. 

The  term  "eleemosynary  charity**  in- 
cludes a  bequest  for  the  establishment  of 
an  orphan  asylum  and  a  hospital  for  sick  and 
infirm  persons,  which  1b  unsectarian  and  not 
limited  by  any  religious  restrictions  or  limi- 
tations. If  the  bequest  is  so  limited,  it  is 
not  such  a  charity.  Attorney  General  y. 
Moore's  Ex'rs,  19  N.  J.  Eq.  (4  a  B.  Green) 
503,  506. 

ELEGIT. 

By  the  writ  of  "elegit**  authorized  by  an- 
cient statute,  the  sheriff  Is  commanded  to 
take  the  personal  property  of  a  debtor  and 
to  appraise  the  same,  and  to  deliver  it  at  its 
appraised  value  to  the  creditor,  and  also  to 
deliver  to  the  creditor  formerly  one-half,  and 
now  by  recent  statute  the  whole  of  the  Judge- 
ment debtor's  freehold  estate  of  which  he 
was  seised  at  the  time  of  the  docketing  of  the 
judgment  North  American  Fire  Ins.  Co.  v. 
Graham,  7  N.  Y.  Super.  Ot  (5  Sandf.)  197, 
200. 

ELEMENTARY  SCHOOL 

An  "elementary  school"  Is  a  school  In 
which  instruction  and  training  are  given  in 
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spelling,  reading,  writing,  arfUimetic,  Eng- 
lish grammar  and  composition,  geography, 
and  history  of  the  United  States,  including 
dvll  goTemment  and  physiology.  Bates' 
Ann.  St  Ohio  1904,  f  4007— 1« 

ELEMENTS. 

strictly  speaking,  ''elements**  are  the  ulti- 
mate, indecomposable  parts,  which  unite  to 
form  anything,  as  gases  which  form  air  and 
water  are  elements  respectiyely  of  those  sub- 
stances. Van  Wormer  ▼•  Crane,  16  N.  W. 
686^  687,  51  Mich.  363,  47  Ahl  Rep.  582. 

A  lease  provided  that  the  tenants  cove- 
nanted to  repair  the  premises,  but  that  dam- 
ages by  the  elements  or  acts  of  Providence 
were  excepted  from  its  operation,  and  it 
was  contended  that  damages  by  the  "ele- 
ments'* had  a  different  signification  than  the 
term  "acts  of  Providence"  or  "acts  of  God"; 
but  the  court  held  tbat  those  acts  are  to  be 
regarded  in  the  legal  sense  as  an  act  of  God 
which  did  not  happen  through  human  agency, 
such  as  storms,  lightning,  tempests,  but 
that  if  injury  is  sustained  in  any  way  through 
the  intervention  of  man  it  is  not  an  act  of 
God,  and  that  since  the  elements  are  means 
through  which  God  acts,  the  damage  by  the 
elements  was  synonymous  with  and  a  cor- 
relative term  with  "act  of  God"  or  "act  of 
Providence"  as  used  in  the  laws.  Polack  t. 
Pioche,  35  Cal.  416,  423,  05  Am.  Dec.  115. 

"Damage  by  the  elements,"  as  the  term 
is  ordinarily  used  in  the  exception  in  a  les- 
see's covenant  to  keep  in  repair,  means 
injuries  to  buildings  by  wind,  rain,  frost, 
and  heat,  and  all  the  ordinary  decay  from 
natural  causes.  Anciently  it  was  supposed 
there  were  four  elements  of  material  things — 
earth,  air,  fire,  and  water;  and,  when  It 
came  to  be  known  that  this  classification 
had  no  scientific  basis,  the  term  had  found 
a  place  in  common  speech  which  it  still  re- 
tains. As  so  understood  the  phrase  "damage 
by  the  elements"  would  include  any  damage 
from  purely  natural  causes,  as  a  destruc^ 
tion  by  fire.  Van  Wormer  v.  Crane,  16  N. 
W.  686,  687,  51  Mich.  363,  47  Am.  Rep.  682. 

As  used  in  a  lease  providing  that,  where 
the  leased  building  shall  be  destroyed  or  so 
injured  by  the  elements  or  other  cause  as  to 
be  untenantable,  the  lessee  shall  not  be  lia- 
ble for  further  rent,  "elements  or  other 
cause"  means  some  sudden  and  unexpected 
injury,  and  does  not  refer  to  mere  decay. 
Hatch  y.  Stamper,  42  Conn.  28,  30. 


41  N.  W.  940,  941»  40  Minn.  106,  2  L.  R.  A. 
349. 

"Damage  by  the  elements"  is  the  equiv- 
alent of  the  phrase  "act  of  God";    hence, 
where  a   warehouseman   contracted  to   de- 
liver wheat,  "damages  by  the  elements  ex- 
cepted^" it  was  no  defense  for  his  failure  to 
deliver  that  the  warehouse  had  been  partly 
j  destroyed  by  fire  of  incendiary  origin  with- 
I  out  negligence  on  his  part    Pope  v.  Farm- 
I  ers'  Union  &  Milling  Co.,  62  Pac  384,  130 
Cal.  139. 


ELEVATED  RAILROAD. 

As  a  street  railroad, 
road." 


set  ''Street  Rall- 


An  "elevated  railroad,"  properly  speak- 
I  ing,  is  one  which  is  placed  above  the  sur- 
face of  the  street  which  Is  used  by  the  gen- 
eral public.    State  v.  Superior  Court  of  King 
County,  70  Pac.  484^  485,  30  Wash.  232. 


ELEVATOR. 

See  "Floating  Elevator^;  ^TThrough  Ele- 
vators." 

As  common  carrier  of  passengers,  see 
"Common  Carrier  of  Passengers." 

The  term  "elevators"  Is  used  to  desig- 
nate warehouses  for  the  storage  and  ready 
shipment  of  grain.  Erie  County  y.  Erie  & 
W.  Transp.  Co.,  87  Pa.  484,  437. 

{  Under  a  policy  insuring  a  "steam  power 
j  elevator  building  and  additions,  with  porches 
I  and  platforms  attached,"  a  warehouse  stand- 


ing within  2^  feet  of  the  elevator  building 
and  about  the  same  size  as  the  elevator,  and 
fastened  to  the  elevator  by  strips  of  board 
nailed  upon  each  building,  and  used  ex- 
clusively for  storing  grain,  which  was  first 
received  into  the  elevator  and  then  spouted 
into  the  warehouse  through  two  spouts  which 
extended  from  one  building  to  the  other,  and 
was  taken  from  the  warehouse  by  a  con- 
veyor running  under  the  warehouse  and  ele- 
vator, no  grain  being  received  into  or  dis- 
charged from  the  warehouse  except  through 
the  elevator,  and  there  being  no  means  of 
entrance  into  the  warehouse  except  through 
a  window,  which  was  reached  by  a  ladder  or 
by  cleats  nailed  onto  the  side  of  the  build- 
ing, such  warehouse  was  in  effect  merely  a 
bin  of  the  elevator  building,  and  covered  by 
the  policy.  Cargill  v.  Millers'  &  Mfrs.'  Mut 
Ins.  Co.,  22  N.  W.  6,  33  Minn.  90. 


A  lease  providing  that  the  premises  shall 
be  rendered  in  good  condition,  etc.,  damages  '  ELEVEN  O'CLOCK. 
by  the  "elements"  excepted,  refers  to  some 
sudden,  unusual,  or  unexpected  action  of  the 
elements,  such  as  floods,  tornadoes,  or  the 
Uke,  and  does  not  include  the  percolation  of 
water  through  sidewalks.    Harris  v.  Corlles, 


Where  a  notice  of  a  sale  under  a  trust 
;  deed  stated  that  the  sale  would  take  place 
'  at  the  hour  of  "eleven  o'clock"  of  a  certain 
.  day,  and  the  sale  was  not  made  at  11  o'clock, 
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but  at  balf  past  11,  it  was  apt  time  under  the 
notice,  inasmuch  as  H  o'clock  should  be  con- 
strued to  mean  until  it  was  12.  McGovem 
T.  Mutual  Life  Ins.  Co.,  109  UL  151,  165. 

ELIGIBLE. 

'^Eligible'*  Is  defined  "by  law  and  other 
standard  lexicographers  thus:  Black:  'Ca- 
pable of  being  chosen;  competency  to  hold 
office.'  Bouvier  and  Anderson:  'This  term 
relates  to  the  capacity  of  holding,  as  well  as 
that  of  being  elected  to,  an  office.'  Abbott: 
'The  term  "eligible  to  office"  relates  to  the 
capacity  of  holding  ajs  well  as  the  capacity 
of  being  elected.'  19  Am.  &  Eng.  Enc.  Law, 
897:  'Capacity  of  being  chosen,  implying 
competency  to  hold  office,  if  chosen.'  Wor- 
cester: 'Legally  qualified;  capable  of  being 
legally  chosen.'  Webster:  That  may  be 
selected;  legally  qualified  to  be  elected  to 
hold  office.'  Some  law-writers  define  the 
word  as  legally  qualified;  as  eligible  to  of- 
fice; legally  qualified  to  hold  office;  electi- 
ble;  proper  to  be  chosen;  qualified  to  be 
elected."  Demaree  v.  Scates,  32  Pac.  1123, 
1124,  60  Kanu  275,  20  U  R.  A.  97,  84  Am.  St 
Bep.  118. 

The  term  "eligible,"  as  applied  to  can- 
didates for  office,  means  capable  of  being 
chostti,  the  subject  of  selection  or  choice; 
and  also  implying  competency  to  hold  the 
office,  if  chosen.  Carroll  y.  Green,  47  N.  E 
228,  224,  148  Ind.  362. 

The  word  "eligible,"  in  Const  art  14,  S 
8,  refers  to  the  capacity  to  be  elected  or 
chosen  to  office  as  well  as  to  hold  office. 
State  T.  Moores,  78  N.  W.  299,  304,  52  Neb. 
770. 

Const  art  4,  f  9,  declares  that  no  person 
holding  any  lucrative  office  under  the  gov- 
ernment of  the  United  States  or  in  power 
shall  be  eligible  to  any  dvil  office  of  profit 
under  the  state.  Held,  that  the  wcnrd  "eligi- 
ble" meant  both  incapable  of  being  legally 
chosen  and  incapable  of  legally  holding. 
State  T.  Clarke,  8  Nev.  566,  570. 

As  applieable  to  appointlTO  offices* 

"Eligible,"  as  used  in  Const  art.  4,  9  9, 
providing  that  no  person  holding  any  lucra- 
tive office  under  the  government  of  the  Unit- 
ed States  or  any  other  power  shall  be  eligible 
to  any  civil  office  of  profit  under  the  state, 
refers  not  only  to  elective  officers,  but  to  ap- 
pointed officers  as  well.  It  includes  ca- 
pacity to  hold  office  as  well  as  to  be  elected 
to  an  office,  and  there  is  no  distinction  be- 
tween elective  and  appointive  offices.  If  the 
incumbent  is  ineligible  to  hold  an  office,  it 
can  make  no  difference  whether  he  obtained 
it  in  the  first  instance  by  election  or  ap- 
pointment State  V.  Clarke,  31  Pac.  545,  546, 
21  Nev.  333,  18  L.  K.  A.  313,  37  Am.  St  Bep. 
517. 


As  oapaUe  of  belnc  eliosem* 

"Eligible,"  as  used  in  Const  art  7,  f  7„ 
providing  that  every  person  entitled  to  vot» 
at  any  election  shall  be  eligible  to  any  office 
which  now  is  or  may  hereafter  be  elective^ 
means  proper  to  be  chosen,  qualified  to  be 
elected.  Taylor  v.  Sullivan,  47  N.  W.  802, 
803,  45  Minn.  309^  11  U  B.  A.  272,  22  Am. 
St  Bep.  729. 

Btymologically,  the  meaning  of  "eligible" 
is  capable  of  being  chosen,  and  therefore  de- 
notes a  condition  existing  at  the  time  of 
choosing,  whether  by  election  or  by  ap- 
pointment This  is  the  accurate  meaning  of 
the  term,  and  the  primary  definition  given 
by  all  lexicographers.  But  in  some  diction- 
axies  a  secondary  definition  is  given  of  the 
word,  as  legally  qualified.  It  must  also  be 
conceded  that  often,  not  only  colloquially, 
but  also  in  Judicial  opinions,  the  word  is 
used  in  this  latter  sense.  In  Searcy  v.  Grow, 
15  Cal.  118,  the  Constitution  providing  that 
no  person  holding  any  lucrative  office  under 
the  United  States  or  any  other  power  shall 
be  eligible  to  any  civil  office  of  profit  under 
the  state,  it  was  held  that  the  election  of  a 
postmaster  to  the  office  of  a  sheriff  was  not 
rendered  valid  by  his  resignation  as  post- 
master before  commencement  of  the  term  as 
sheriff.  It  was  said  that  we  understand  that 
the  term  "eligible"^  means  capable  of  being 
chosen;  the  subject  of  selection  or  choice. 
And  as  used  in  the  statute  providing  that  no 
county  treasuror,  superintendent  of  the  poor, 
school  commissioner,  etc.,  shall  be  eligible  to 
the  office  of  supervisor  of  any  town  or  ward 
in  this  state,  the  word,  "eligible"  will  be  tak- 
en in  its  meaning  as  capable  of  election  and 
appointment  So  that  no  one  can  be  elected 
supervisor  unless  he  is  eligible  at  the  time 
of  his  election.  People  v.  Purdy,  47  N.  Y. 
Supp.  601,  602,  21  App.  Div.  66. 

"Eligible,"  as  used  in  Const  art  5,  §  2, 
providing  that  no  person  shall  be  eligible  to 
the  office  of  Governor  who  shall  not  have 
attained  the  age  of  30  years  and  been  for  2 
years  next  preceding  his  election  a  citizen  of 
the  United  States  and  of  the  state,  and  that 
none  of  the  officers  of  the  executive  depart- 
ment shall  be  eligible  to  any  other  state 
office  during  the  period  for  which  they  shall 
have  been  elected,  means  "qualified  to  be 
chosen,  legally  qualified  for  election  or  ap- 
pointment." State  V.  Boyd,  48  N.  W.  739, 
745,  31  Neb.  682. 

As  oapable  of  boldims  oflloe. 

The  word  "eligible,"  as  used  in  Gen.  St 
1889,  p.  1622,  providing  that  persons  holding 
any  state,  county,  township,  or  city  office, 
or  any  employer,  officer,  or  stockholder  in 
any  railroad  in  which  the  county  owns  stock,, 
shall  not  be  eligible  to  the  office  of  county 
commissioner,  means  legally  qualified;  that 
is,  capable  of  holding  the  office.    It  does  not 
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iuean  eligible  to  be  elected  to  the.  office  of 
<:oanty  commissioner  at  tbe  date  of  tlie  elec- 
tion, but  eligible  or  legally  qualified  to  hold 
the  office  after  the  election;  that  is,  at  the 
commencement  of  the  term  of  office.  Dem- 
aree  y.  Scatea,  82  F&c.  1123,  1124,  50  Kan. 
276,  20  L.  R.  A.  97,  d4  Am.  St  Rep.  113. 

Const,  art  7,  f  16,  declares  no  person 
elected  to  any  Judicial  office  shall,  during 
the  term  for  which  he  is  elected,  be  eligible 
to  any  office  of  trust  or  profit  under  the  state 
other  than  a  Judicial  one.  Held,  that  the 
word  "eligible"  means  legally  qualified,  and 
the  ineligibility  referred  to  the  right  and 
fitness  to  be  inducted  into  and  discharge  the 
duties  of  an  office  other  than  a  Judicial  one, 
and  did  not  refer  to  the  right  to  be  voted  for. 
Smith  y.  Moore.  90  Ind.  294.  297. 

"Eligible  to  any  office,"  as  used  In  Const 
art.  10,  $  2,  providing  that  no  holder  of  pub- 
lic moneys  shall  be  eligible  to  any  office  un- 
til he  shall  have  paid  oyer  any  moneys  in  his 
bands,  means  eligible  to  hold  the  office,  and 
does  not  refer  to  the  election.  If  a  person 
is  eligible  to  hold  the  office  when  the  time 
for  induction  into  office  arrives^  he  may  take 
the  office  though  not  eligible  to  hold  the  office 
when  elected.  The  words  "eligible  to  any 
office"  refer  to  the  capacity  to  hold  the  office; 
the  term  "eligible"  means  legally  qualified. 
Shuck  y.  State.  35  N.  B.  993,  995,  136  Ind.  63. 

"Eligible,"  as  used  in  Rev.  St  c.  24,  par. 
34,  declaring  that  no  person  shall  be  eligible 
to  the  office  of  alderman  if  he  be  in  arrears 
of  any  tax  or  liability  due  the  dty,  means 
legally  qualified,  and  refers  to  the  office,  and 
not  to  the  election.  And  hence,  though  one 
be  disqualified  at  the  time  of  his  election, 
he  may  take  the  office  if  the  disqualification 
be  removed  before  the  commencement  of 
the  term.  People  v.  Hamilton,  24  111.  App. 
609,  612  (citing  State  v.  Murray,  28  Wis.  96, 
9  Am.  Rep.  489). 

The  word  "eligible"  is  variously  defined 
as  "proper  to  be  chosen,"  "legally  qualified 
as  eligible  to  office."  Primarily  the  word, 
which  is  from  the  Latin  "eligere"  (to  elect), 
means  "capable  of  being  elected,"  or,  if  we 
may  temporarily  coin  a  word,  "eligible" 
means  "electible."  As  used  In  Const  |  100, 
providing  that  no  person  shall  be  eligible  to 
the  office  of  clerk  unless  he  shall  have  pro- 
cured from  a  Judge  of  the  Court  of  Appeals 
a  certificate  that  he  has  been  examined  by 
the  clerk  of  his  court  and  that  he  is  qual- 
ified for  the  office,  the  words  "eligible  to  the 
office"  mean  legally  qualified  to  hold  the 
office.  Kirkpatrick  v.  Brownfield,  31  S.  W. 
137,  138,  97  Ky.  558,  29  L.  R.  A.  703,  63  Am. 
St  Rep.  422. 

"Eligible,"  as  used  in  Const  art  4,  f  20, 
providing  that  no  person  holding  any  lucra- 
tive office  under  the  United  States  or  any 
other  power  shall  be  eligible  to  any  dvU 


office  of  profit  under  the  state,  means  eligi- 
ble to  hold  office  as  well  as  to  be  elected  to 
office,  and  disqualifies  a  person  from  hold- 
ing an  office  under  the  state  after  he  had 
received  and  entered  on  the  duties  under  a 
lucrative  federal  appointment  People  t. 
Leonard,  14  Pac  853,  78  CaL  280. 

Qnalliled  dlsttngiBished^ 

^ttie  word  "eligible,"  when  used  in  speak- 
ing of  a  candidate  for  office  B3  being  "eligi- 
ble," means  capable  of  being  chosen,  while 
"qualified"  means  the  performance  of  the 
acts  which  the  person  chosen  is  required  to 
perform  before  he  can  enter  into  office. 
Bradley  v.  Clarke  65  Pac.  395,  396,  133  Cal. 
196;  State  y.  Bemenderfer,  96  Ind.  374»  876. 

ELISOR. 

An  "elisor^  is  a  person  appointed  to  par- 
form  certain  duties  pertaining  to  certain  of- 
ficers when  the  latter  are  disqualified.  He 
was  originally  confined  to  the  duty  of  re- 
turning a  Jury  in  the  event  of  such  disqual- 
ification, but  in  some  states  his  duties  are 
extended  to  the  service  of  other  process,  but 
only  in  the  event  of  the  disqualification  of 
some  other  officer.  If  the  sherlfC  be  not  an 
Indifferent  person,  as  if  he  be  a  party  to  the 
suit,  or  be  related,  either  by  blood  or  affinity, 
to  either  of  the  parties,  he  is  not  then  trust- 
ed to  return  the  jury,  but  the  venire  shall  be 
directed  to  the  coroners,  who  in  this,  as  in 
many  other  instances,  are  the  substitutes  of 
the  sheriff  to  execute  process  when  he  is 
deemed  an  improper  person.  If  any  excep- 
tion lies  to  the  coroners,  the  venire  shall  be 
directed  to  two  clerks  of  the  court,  or  two 
persons  of  the  county,  named  by  the  court 
and  sworiL  And  these  two,  who  are  called 
"elisors"  or  "electors,"  shall  indifferently 
name  the  Jury,  etc.  Bruner  v.  Superior  Ck>urt 
of  City  and  County  of  San  Francisco,  28 
Pac.  341,  343,  92  CaL  289. 

ELIZA. 

"Bliza"  is  a  commonly  used  abbrevia- 
tion of  "Elizabeth,"  and  Judicial  notice  will 
be  taken  of  such  fact  Goodell  v.  Hall,  87 
S.  B.  725,  112  Qa.  435. 

ELLEN. 

The  name  "Enien**  is  one  universally  ap- 
plied to  females  only,  and  indicates  that  the 
person  to  whom  it  is  applied  is  a  female. 
Taylor  v.  Commonwealth  (Ya^)  20  Grat  825, 
828. 

"Ellen"  is  not  commonly  used  as  mean- 
ing the  same  as  **Helen,"  nor  is  it  an  ab- 
breviation or  corruption  of  "Helen."  They 
have  been  generally  known  and  recognized 
as  different  and  distinct  and  are  not  com 
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moDly  or  Indiscriminately  used  as  the  same. 
Thomas  v.  Desney^  10  N.  W.  S15,  816,  57 
Iowa,  58. 

ELOIGNMENT. 

"Blolgnment"  l8  the  taking  away  be- 
yond the  Jurisdiction  of  a  court,  or  the  con- 
cealing of  the  object  matter.  Gameau  y. 
Port  Blakel^  Mill  Co.,  86  Pac  463,  466^  8 
Wash.  467. 

ELOPEMENT. 

To  constitute  an  ''elopement*'  which  will 
forfeit  a  wife's  right  of  dower,  she  must  not 
only  leave  the  husband,  but  go  beyond  his 
actual  control.  Hence  a  wife  did  not  for- 
feit her  dower  by  living  in  adultery  during 
the  life  of  her  husbajid  while  he  was  ab- 
sent, where  it  did  not  appear  that  she  had 
left  her  husband  and  departed  and  dwelt 
with  the  adulterer,  for  there  was  no  "elope- 
ment"   Cogswell  V.  Tibbetts,  8  N.  H.  41,  42. 

ELSEWHERE. 

"Blsewhere^  as  used  in  shipping  articles 
tor  a  voyage  from  Boston  to  the  Pacific,  In- 
dian, and  Chinese  Oceans,  or  elsewhere  on 
a  trading  voyage,  is  an  indefinite  expression, 
and  cannot  control  or  extend  the  meaning  of 
the  other  certain  description  of  the  voyage, 
or  constitute  of  itself  a  sufficient  description. 
Brown  v.  Jonei  (U.  S.)  4  Fed.  Gas.  405. 

A  devise  of  all  the  testator's  lands  in 
Littleton,  Marston,  and  Millbrook,  or  "else- 
where," passed  lands  of  greater  value  in 
another  county.  The  word  "elsewhere"  was 
the  most  significant,  sensible,  and  compre- 
hensive word  that  could  be  used  for  that 
puri>OBe,  and  was  equivalent  to  naming  the 
lands.    Chester  v.  Chester,  8  P.  Wms.  56,  61. 

As  ejiudem  veneris. 

"Blsewhere,"  as  used  in  an  ordinance 
making  it  criminal  to  make,  aid,  maintain, 
or  assist  in  any  Improper  noise,  riot,  disturb- 
ance, or  breach  of  the  peace  in  the  streets 
or  highways,  or  elsewhere  within  the  dty, 
is  to  be  construed  in  connection  with  the 
words  "streets  and  highways,"  and  must 
be  regarded  as  "signifying  places  ejusdem 
generis;  namely,  parks,  squares,  and  places 
frequented  by  the  public."  State  v.  City 
of  Camden,  10  Ati.  539,  540,  52  N.  J.  Law  (23 
Vroom)  289. 

The  word  "elsewhere,"  as  used  in  Pen. 
Obde,  f  240,  subd.  2,  punishing  a  person 
who  entices  an  unmarried  female  "into  a 
house  of  ill  fame  or  of  assignation  or  else- 
where for  the  purpose"  of  prostitution,  means 
a  place  similar  in  character  to  a  house  of 
ill  fame  or  of  assignation.  State  v.  McCrum, 
88  Minn.  154,  156,  86  N.  W.  102. 


As  wttliout* 

"Blsewhere,"  as  used  in  a  memorandum 
of  association  of  a  company  providing  that 
its  object  was  to  purchase  or  otherwise  ac- 
quire and  work  in  mines,  minerals  and  min- 
ing rights,  lands,  hereditaments,  and  chat- 
tels in  the  state  of  Missouri  or  elsewhere, 
means  elsewhere  than  in  the  state  of  Mis- 
souri, and  therefore  the  business  in  the 
purchase  and  operation  of  mines  is  not  re- 
stricted to  Missouri.  Missouri  Lead  Mining 
&  Smelting  Co.  v.  Reinhard,  21  S.  W.  488, 
490,  114  Mo.  218^  85  Am.  St  Rep.  746. 

EMANCIPATION. 

Bmanclpatlon  is  an  act  by  whick  a  per- 
son who  was  once  in  the  power  of  another  is 
rendered  free.  Town  of  Fremont  v.  Town 
of  Sandown,  56  N.  H.  800,  303  (citing  Bouv. 
Law    Diet). 

Bmanclpatlon,  under  the  pauper  law,  ex- 
ists when  the  minor  contracts  a  new  rela- 
tion inconsistent  with  being  a  part  of  the 
family.  Town  of  Sherburne  v.  Town  of 
Hartland,  37  Vt  528,  529;  Wells  v.  West- 
haven,  5  Vt  822,  826;  Town  of  Tunbridge 
V.  Town  of  Bden,  39  Vt  17,  20. 

A  child  is  not  emancipated  by  separation 
from  his  parents  until  he  is  of  age,  has  mar- 
ried, or  has  contracted  a  relation  inconsistent 
with  the  relation  of  parent  and  child,  and  by 
which,  therefore,  the  parent  loses  all  author- 
ity over  him.  Overseers  of  Poor  of  Brad- 
ford V.  Overseers  of  Poor  of  Lunenburgh, 
5  Vt.  481,  490  (citing  Rex  v.  Inhabitants  of 
Bdgworth,  8  Term  R.  853). 

To  "emancipate"  is  to  release,  to  set 
free.  It  need  not  be  evidenced  by  any  formal 
or  required  act.  It  may  be  proven  by  direct 
proof  or  by  circumstances.  To  free  a  child 
for  all  the  period  of  minority  from  care  and 
custody,  control  and  service,  would  be  a  gen- 
eral emancipation;  but  to  free  liim  from  only 
a  part  of  the  period  of  minority,  or  from 
only  a  part  of  the  parents'  lives,  would  be 
limited.  Porter  v.  Powell,  44  N.  W.  295,  297, 
79  Iowa,  151,  7  L.  R.  A.  176,  18  Am.  St  Rep. 
853. 

"Emancipation"  is  the  act  by  which  he 
who  was  not  free,  but  under  the  control  of 
another,  is  set  at  liberty  and  made  his  own 
master;  thus,  the  release  of  a  child  from  the 
duty  to  serve  and  obey  his  parent  It  is  a 
general  rule  that  the  emancipation  of  a  child 
is  when  he  leaves  his  father's  house  to  seek 
his  own  fortune.  Overseers  of  Poor  of  Alex- 
andria Tp.  V.  Overseers  of  Poor  of  Bethle- 
hem Tp.,  16  N.  J.  Law  (1  Har.)  119,  123,  81 
Am.  Dec.  229. 

The  right  of  action  for  a  minor's  services 
is  presumed  to  be  in  the  father.  But  the  fa- 
ther may  voluntarily  relinquish  this  right  to 
the  child.     This  la  called  "emancipation." 


EMANCIPATION 
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Tbl8  agreement  may  be  expressed,  or  Implied 
from  the  circumstances.  Thus*  where  It  ap> 
peared  that  a  father  told  his  son  that  he 
could  have  all  he  made,  the  emancipation  was 
express.  In  re  Dunavant  (U.  S.)  96  Fed.  542, 
547. 

An  agreement  by  a  father  with  his  min- 
or child  to  relinquish  to  the  child  the  right 
which  he  would  otherwise  have  in  his  serv- 
ices, and  authorizing  those  employing  him  to 
pay  him  his  wages,  constitutes  emancipation. 
Varney  v.  Young,  11  Vt  258,  250. 

Beoondjii;  of  mgB.  • 

It  is  a  general  rule  that  attaining  the  age 
of  21  years  is  not  ipso  facto  emancipation 
of  a  child  from  his  father,  although  at  that 
age  a  child  may  emancipate  himself  by  seih 
arating  from  his  father.  Overseers  of  Poor 
of  Alexandria  Tp.  v.  Overseers  of  Poor  of 
Bethlehem  Tp.,  16  N.  J.  Law  (1  Har.)  119, 
128. 

Oonsemt  to  adoption* 

The  new  relation  inconsistent  with  the 
relation  of  parent  and  child  which  constitutes  ! 
emancipation  may  be  contracted  by  the  min- 
or by  consent  of  his  parents,  as  in  case  of 
marriage,  or,  if  the  minor  be  an  infairti  the 
new  relation  may  be  contracted  by  his  par- 
ents for  the  infant  "In  order  to  constitute 
emancipation  of  an  infant,  it  must  appear 
that  his  parents  have  absolutely  transferred 
all  their  right  to  the  care  and  control  of  the 
Infant  and  all  their  right  to  his  services,  and 
that  the  person  to  whom  such  rights  are 
transferred  has  accepted  the  infant  as  his 
own  and  agreed  to  stand  in  Iroo  parentis.  It 
should  clearly  appear  that  such  was  the  in- 
tention of  the  parties.  Where  parents  gave 
a  pauper  about  18  months  old  to  a  suitable 
person  to  keep  as  his  own  child,  the  gift  be- 
ing absolute,  depending  on  no  condition  or 
contingency,  the  breach  or  happening  of 
which  would  restore  the  child  to  his  natural 
parents,  or  revive  their  right  to  his  services 
or  their  *1ght  to  the  control  of  his  person, 
the  donee  ^f^ceivlng  the  child  for  the  purpose 
and  with  the  intention  of  keeping  him  as  his 
own  child,  and  continuing  to  keep  and  care 
for  him  for  about  four  years,  during  which 
time  the  infant  was  a  member  of  his  family 
and  subject  to  his  care^  control,  and  author- 
ity, there  was  an  emancipation  of  such 
child."  Town  of  Tunbridge  y.  Town  of  Eden, 
39  Vt  17,  20. 

Oonsemt  to  enlistment* 

The  consent  of  a  father  to  his  minor 
son's  enlistment  into  the  military  service  of 
the  government  is  a  virtual  emancipation  or 
discharge  of  the  minor  from  all  obligations 
of  service  or  obedience  to  the  father,  so  long, 
at  least,  as  the  enlistment  contract  exists. 
Baker  y*  Baker,  41  Y  t  55,  57* 


Gift  of  eamincs. 

•*The  significance  of  the  word  'emancipa- 
tion' Is  not  exact,  and  is  used  sometimes  to 
signify  the  mere  gift  by  a  father  to  his  son 
of  the  latter's  earnings,  and  sometimes  to 
signify  the  complete  severance,  so  far  as  le- 
gal rights  and  liabilities  extend,  of  the  pa- 
rental relationship."  The  mere  gift  by  a 
father  to  a  son  of  the  son's  earnings  does 
not  operate  as  a  complete  severance  of  all  the 
mutual  rights  and  duties  arising  out  of  the 
relationship  of  parent  and  child,  so  as  to  re- 
lieve the  father  from  liability  for  the  son's 
act    Dunks  v.  Orey  (U.  S.)  8  Fed.  862,  865. 

IdTinc  separate* 

A  mere  residence  with  another,  separate 
from  the  family  of  the  parent,  is  not  emanci- 
pation, nor  is  a  minor's  living  separate  from 
his  mother  from  the  age  of  16  until  he  was 
21,  emancipation.  Town  of  Sherburne  y. 
Town  of  Hartland,  87  Vt  528,  529. 

Marriage* 

Marriage  emancipates  the  child,  for  it  te 
a  new  relation  inconsistent  with  subjection 
to  the  control  and  care  of  the  parent  The 
husband  becomes  the  head  of  a  new  family. 
His  new  relations  to  his  wife  and  children 
create  obligations  and  duties  which  require 
him  to  be  master  of  himself,  his  time,  his 
lal)or,  earnings,  and  conduct  He  can  no 
longer  be  subject  to  the  control  of  his  par- 
ents. Town  of  Sherburne  y.  Town  of  Hart- 
land,  37  Vt  528,  529. 

The  marriage  of  a  minor  daughter  is  an 
emancipation  from  the  power  of  her  par- 
ents, for  thereby  her  husband  became  seised 
of  any  estate  of  inheritance  belonging  to  her, 
acquired  the  power  to  sue  for  and  reduce  to 
possession  choses  in  action  due  her,  became 
answerable  for  her  debts  contracted  before 
coverture,  became  bound  to  maintain  her 
with  necessaries,  and  became  liable  for  her 
torts  committed  during  coverture,  and  was 
entitled  to  her  society  and  the  benefit  of  her 
services  to  the  entire  exclusion  of  her  fa- 
ther. Town  of  Fremont  y*  Town  of  San- 
down,  56  N.  H.  800,  308. 

EMBANKMENT. 

"Embankment,**  In  its  common,  usual, 
and  accepted  meaning,  imports  a  ridge  of 
earth  of  sufiQcient  height  and  base  to  form  a 
serious  obstruction  to  a  highway,  if  raised 
across  its  passage.  State  y.  Day,  52  Ind. 
483,  485. 

Embankments,  except  for  retaining 
walls,  are  normally  made  of  earth,  not  rock. 
Ourley  y.  Chosen  Freeholders  of  Hudson 
Ck)unty,  49  Atl.  471,  478,  66  N.  J.  Law,  401. 

As  part  of  bridc^* 
Set  ''Bridge.** 
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Iieree  synonymoiu* 

"Embankment"  la  defined  to  be  "an  arti- 
ficial bank  or  mound  of  earth."  Webster. 
It  is  not  synonymous  with  tbe  term  "levee." 
Eyery  levee  is  an  embankment,  but  every 
embankment  is  not  a  levee.  State  ex  rel. 
City  of  New  Orleans  v.  New  Orleans  &  N.  B. 
R.  Ck>.,  7  South.  226,  228,  42  La.  Ann.  138. 

Ties  of  railroad  iaoliided. 

In  General  Baih:oad  Law  Feb.  19,  1849 
(P.  Lb  83)  {  10,  providing  that,  whenever  any 
company  shall  locate  its  road  in  and  on  any 
street  or  alley  in  any  city  or  borough,  ample 
compensation  shall  be  made  to  the  owners 
of  lots  fronting  on  such  street  or  alley  for 
any  damages  sustained  by  reason  of  any  em- 
bankment made  in  the  construction  of  such 
roadf  "embankment,"  should  be  construed  to 
include  the  ties  used  by  the  railroad  com- 
pany in  the  construction  of  such  railway,  and 
the  ballasting  or  filling  in  between  the  same. 
Pittsburgh,  y.  &  C.  B.  CkK  T.  Bose^  74  Pa. 
(24  P.  F.  Smith)  862,  868. 

EMBARGO. 

"Embargo"  is  defined  to  be  a  prohibi- 
tion to  sail.  The  William  King,  15  U.  S. 
(2  Wheat)  148,  153,  4  L.  Ed.  206. 

An  "embargo"  is  a  restraint  and  deten- 
tion by  public  authority.  Delano  v.  Bedford 
Ins.  Co.,  10  Mass.  847,  351,  6  Am.  Dec.  132. 

An  "embargo"  is  as  much  a  restraint 
and  detention,  although  it  amounts  to  noth- 
ing more  than  a  legal  prohibition  against  the 
sailing  of  the  vessel,  as  if  she  were  taken 
into  the  custody  of  the  officers  of  the  govern- 
ment* and  were  deprived  of  all  the  means  of 
removing  from  the  wharf.  King  v.  Delaware 
Ins.  Go.  (U.  S.)  14  Fed.  Gas.  516,  518. 

^'Embargo,"  ex  vi  termini,  means  only 
a  temporary  suspension  of  trade.  A  general 
and  permanent  prohibition  of  trade  would 
not  be  an  embargo.  An  embargo  is  not  re- 
quired to  be  definite  as  to  time  on  the  face  of 
the  act.  It  is  frequentiy  otherwise.  McBride 
V.  Marine  Ins.  Go.  (N.  Y.)  5  Johns.  299,  308. 

EMBARRASSED. 

The  word  "embarrassed,*'  in  its  applica- 
tion to  a  man's  financial  condition  or  stand- 
ing, ordinarily  means  incumbered  with  debt; 
beset  with  urgent  claims  and  demands;  un- 
able to  meet  his  pecuniary  engagements,  etc 
It  is  substantially  of  the  same  meaning  as 
the  words  "bad  circumstances,"  "insolvent," 
"unworthy  of  credit,"  and  is  libelous.  Hayes 
V.  Press  Go.,  18  Ati.  331,  332,  127  Fa.  642,  5 
L.  B.  A.  643,  14  Am.  St.  Rep.  874. 

EMBEZZLE-EMBEZZLEMENT. 

As  used  in  Gen.  St  c  118,  f  107,  provid- 
ing for  the  commitment  to  jail  by  a  Judge  of 


insolvent  persons  who  have  refused  to  sub- 
mit themselves  to  an  examination  on  oath  on 
a  complaint  made  to  him  on  oath  that  they 
were  suspected  of  having  fraudulentiy  con- 
cealed, embezzled,  and  conveyed  away  the 
money,  goods,  effects,  and  estate  of  an  insol- 
vent debtor,  "embezzled"  cannot  be  con- 
strued as  referring  to  a  criminal  embe^e- 
ment  Its  meaning  is  rather  to  be  found  in 
the  words  with  which  it  is  connected,  and  as 
importing  an  act  which  is  a  violation  of  a 
civil  right,  and  not  the  technical  offense  of 
embezzlement  in  the  statute.  Sawin  v.  Mar- 
tin, 83  Mass.  (11  AUen)  438,  4^. 

The  terms  "larceny"  and  *'embezzle- 
ment"  tn  a  bond  conditioned  to  reimburse  an 
employer  for  such  pecuniary  loss  as  he  may 
sustain  by  any  act  of  fraud  or  dishonesty, 
amounting  to  larceny  or  embezzlement,  com- 
mitted by  a  designated  employ^,  are  used  as 
generic  terms  to  indicate  the  dishonest  and 
fraudulent  breach  of  any  duty  or  ooligation 
upon  the  part  of  an  employd  to  pay  over  to 
his  employer,  or  account  to  him  for,  any  mon- 
ey, securities,  or  other  personal  property, 
the  titie  to  which  is  in  the  employer,  that 
may  in  any  manner  come  into  the  possession 
of  the  employ^.  Ghampion  Ice  Mfg.  &  Gold- 
Storage  Go.  V.  American  Bonding  &  Trust 
Go.,  75  S.  W.  187,  188,  25  Ky.  Law  Rep.  239. 

The  word  "embezzlement,"  as  used  in  a 
bond  insuring  a  firm  against  any  pecuniary 
loss  from  the  fraudulent  or  dishonest  acts  of 
its  agents  amounting  to  embezzlement,  means 
embezzlement  as  defined  in  the  criminal  law, 
and  therefore,  unless  embezElement  is  proven 
against  the  agent,  the  sureties  on  the  bond 
are  not  liable  for  his  acts.  Reed  v.  Fidelity 
&  Gasualty  Go.,  42  Ati.  284,  188  Pa.  596. 

Embezzlement  is  the  fraudulent  applica- 
tion by  one  of  the  money  intrusted  to  his 
care  by  another.  Thus,  to  say  of  a  railway 
conductor  that  he  failed  to  ring  up  the  fares 
collected,  does  not  necessarily  imply  that  he 
embezzled  the  money.  Pittsburgh,  A.  &  M. 
Pass.  Ry.  Go.  v.  McCurdy,  8  Aa  230,  232, 114 
Pa.  554,  60  Am.  St  Rep.  363. 

As  breach  of  trvat* 

"Embezzlement"  is  defined  In  Bouvier^s 
Law  Dictionary  as  "the  fraudulent  removing 
and  secreting  the  personal  property  with 
which  the  party  has  been  intrusted,  for  the 
purpose  of  applying  it  to  his  own  use."  Peo- 
ple T.  Belden,  37  Gal.  51,  53. 

Embezzlement  is  the  fraudulent  appropri- 
ating to  one^s  own  use  the  money  or  goods 
intrusted  to  one's  care  and  control  by  anoth- 
er. Fagnan  v.  Knox,  40  N.  X.  Super.  Gt  (8 
Jones  &  S.)  41,  48. 

**  "Embezzle*  means  the  appropriation  to 
one's  self  by  a  breach  of  trust  of  the  property 
or  money  of  another.  The  term  necessarily 
imports  fraud  or  breach  of  trust"    Alleghany 
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Ck>unty   Sup'rs  t.   Van  Gampen   (N.  T.)  Z 
Wend.  48,  58. 

"EmbesKle"  means  to  appropriate  fraud- 
ulently to  one's  own  use;  to  apply  to  one's 
private  use  by  a  breach  of  trust,  aa  to  em- 
bezKle  public  money.  State  v.  Sulllyan,  21 
South.  688,  689,  40  La.  Ann.  197,  62  Am.  St 
Bep.  644. 

The  act  of  embezzlement  consists  of  a 
fraudulent  misappropriation  by  one  of  an-  < 
other's  goods  to  his  own  use,  or  at  least  to ; 
depriving  the  true  owner  of  them.    Foster ; 
T.  State  (Del.)  43  Atl.  265,  267,  2  Pennewill, 
111.  i 


United  States,  16  Sup.  Gt  294,  295,  160  U. 
8.  268»  40  L.  Ed.  422;  Mills  v.  State,  73  N. 
W.  761,  764,  63  Neb.  263;  McAleer  v.  State, 
64  N.  W.  358,  359,  46  Neb.  116:  Gommon- 
wealth  T.  Clifford,  27  S.  W.  811,  96  Ky.  4; 
State  y.  Davis  (Del.)  50  AU.  99,  3  Penne- 
wUl,  220;  State  v.  Winstandley,  58  N.  B. 
71,  72,  156  Ind.  290;  Golip  v.  State,  66  N. 
B.  739,  741,  153  Ind.  684,  74  Am.  St  Rep. 
322;  People  ▼.  HUl,  3  Pac.  76,  79,  3  Utah, 
334;  State  v.  Wolff,  34  La.  Ann.  1153,  1164; 
State  V.  Ck)lllns,  61  N.  W.  467,  4  N.  D.  433; 
Commonwealth  v.  Scott  (Pa.)  3  C.  P.  Rep. 
98,  100;  Ctolden  ▼.  State,  2  S.  W.  631,  637,  22 
Tex.  App.  1. 


Embezzlement  is  where  one  fraudulently 
appropriates  the  property  of  another  intrust- 
ed to  his  care,  or  fraudulently  misapplies  it 
Instead  of  applying  it  to  its  own  proper  pur- 
pose. State  V.  Foster  (Del.)  40  Ati.  939,  <  Go.  ▼.  Miller  (Ky.)  71  S.  W.  921,  922. 
942,  1  Pennewill,  289. 


I  "Embezzlement"  is  deiined  as  the  fraudr 
i  ulent  appropriation  or  conversion  of  the  prop- 
;  erty  of  another  by  any  one  who  is  Intrusted 
i  with  the  possession.    Metropolitan  Life  Ins. 


"Embezzlement"  in  its  technical  sense, 
most  usually  means  a  felonious  appropria- 
tion by  a  servant  of  his  master's  property 
while  it  is  in  his  keeping.  And,  where  an 
act  of  Ctongress  uses  the  word  "embezzle- 
ment*' it  will  be  construed  In  its  technical 
signification.  United  States  v.  Oreve  (U.  S.) 
65  Fed.  488,  489. 

The  word  "embezzle"  has  a  well-defined 
meaning.  In  the  Century  Dictionary  it  is 
defined  as  the  act  to  steal  slyly;  to  appro- 
priate fraudulently  to  one^s  own  use,  as  what 
Is  intrusted  to  one^s  care;  apply  to  one's 
private  use  by  a  breach  of  trust  as  a  clerk 
or  servant  who  misapplies  his  master's  mon- 
ey or  valuables.  It  is  also  defined  as  larceny 
by  clerk  or  servant  or  agent;  appropriation 
to  one^s  own  use  of  anything  b^onging  to 
another,  whether  rightfully  or  wrongly  in 
the  possession  of  the  taker;  theft  State 
T.  Tiolson,  32  Pac.  930,  931,  21  Nev.  419. 

"Embezzlement"  is  defined  as  the  act  of 
fraudulently  appropriating  to  one's  own  use 
what  is  intrusted  to  the  party's  care  and 
management.  Chaplin  v.  Lee,  18  Neb.  440, 
443.  25  N.  W.  609  (quoting  Webst  Diet);  Mc- 
Aleer V.  State,  64  N.  W.  358,  359,  46  Neb.  116; 
State  V.  Yeiter,  38  Pac.  320,  322,  64  Kan. 
277;  Taylor  v.  Kneeland  (Mich.)  1  Doug.  67, 
72. 

"Embezzlement"  Is  the  fraudulent  ap- 
propriation of  property  by  a  person  to  whom 
it  has  been  intrusted.  People  v.  Westlake,  67 
Pac.  465,  466,  124  Gal.  452;  Pen.  Co6e  CaL  f 
503;  Popple  v.  McMahon,  65  Pac.  571,  572, 
133  Gal.  278;  People  v.  Treadwell,  10  Pac. 
502,  509,  69  Gal.  226;  People  v.  De  Ooursey, 
61  Cal.  134,  135;  Gordon  v.  Bans,  11  S.  W. 
64,  67,  97  Mo.  587;  In  re  Grin  (U.  S.)  112 
Fed.  790,  796;  Ex  parte  Hibbs  (U.  S.)  26 
Fed.  421,  434;  United  States  v.  Harper  (U. 
6.)  33  Fed.  471,  474;  United  States  v.  Mc- 
Clure  (U.  S.)  107  Fed.  268,  271;    Moore  T. 


I         "Bmbezzlement"  may  be  defined  to  be 
'■  the  appropriation  to  one's  own  use  or  benefit 
'  of  property  or  moneys  intrusted  to  him  by 
;  another,  such  as  the  embezzlement  by  clerks, 
i  servants,    and    agents   of   their   employer's 
money  or  property.    4  Bl.  Gomm.  230,  231. 
Under  this  definition  the  debt  created  by 
the  conversion  to  an  agent's  own   use   of 
money  received  by  him  on  a  note  taken  for 
collection  is  a   "debt  created  by  embezzle- 
ment," within  the  meaning  of  section  33  of 
the  bankruptcy  act  of  1867,  providing  that 
a  discharge  from  bankruptcy  shall  not  re- 
lieve the  bankrupt  from  a  debt  created  by 
embezzlement    Fulton  v.  Hammond  (U.  S.) 
11  Fed.  291,  293. 

Bmbezzlement  involves  two  general  in- 
gredients or  elements:  First  a  breach  of 
trust  or  duty  in  respect  to  the  moneys,  prop- 
erty, and  effects  in  the  party's  possession 
belonging  to  another;  and,  second,  the  wrong- 
ful appropriation  thereof  to  his  own  use. 
United  States  v.  Harper  (U.  S.)  83  Fed.  471, 
474. 

The  essential  elements  of  embezzlement 
are  the  fiduciary  relation  arising  where  one 
Intrusts  property  to  another,  and  the  fraud- 
ulent appropriation  of  the  property  by  the 
latter.  People  v.  Gtordon,  65  Pac.  746,  747, 
183  Gal.  328. 

The  word  "embezzle"  implies  the  moral 
turpitude  of  a  breach  of  trust  equal  to  feloni- 
ous taking.  State  v.  Stevenson,  39  Atl.  471, 
472,  91  Mc  107. 

VBmbezzlement"  does  not  seem  to  have 
had  any  technical  meaning  at  common  law, 
and  has  been  used  to  signify  every  kind  of 
stealing;  but  when  used  in  statutes  it  is 
almost,  if  not  quite  universally,  confined  to 
the  misappropriation  of  property  by  those 
to'  whose  care  it  has  been  confided  as  officers 
or  agents.  People  t*  McKinney.  10  Biich. 
64,  109,  110. 
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"Embezzlement"  is  a  species  of  larceny, 
itnd  the  term  Is  applicable  to  cases  of  furtive 
and  fraudulent  appropriation  by  clerks,  serv- 
ants»  or  carriers  of  property  coming  into 
their  possession  by  virtue  of  their  employ- 
ment People  V.  Burr  (N.  Y.)  41  How.  Prac. 
293  204. 

By  the  provision  of  Pen.  Code,  §  608,  ev- 
try  clerk,  agent,  or  servant  of  any  person, 
who  fraudulently  appropriates  to  his  own 
use,  or  secretes  with  a  fraudulent  intent  to 
appropriate  to  his  own  use,  any  iHroperty  of 
another  which  has  come  into  his  control 
or  care  by  virtue  of  his  employment  as  such 
clerk,  agent,  or  servant,  is  guilty  of  embez- 
zlement People  V.  Tomlinson,  5  Pac.  509, 
66  OaL  344;  People  v.  Gallagher,  35  Pac.  80, 
lOU  Cal.  466.  There  are  four  positions  of 
fact  to  be  made  out  under  this  statute.  (1) 
That  the  party  was  such  a  clerk,  agent,  or 
sei'vant;  (2)  that  he  received  the  property  of 
his  principal;  (3)  that  he  received  it  In  the 
coui*se  of  his  employment;  (4)  that  he  con- 
f erted  it  to  his  own  use  with  intent  to  steaL 
In  r«  Grin  (U.  S.)  112  Fed.  790,  799. 

To  constitute  the  crime  of  embezzlement, 
the  owner  must  be  deprived  of  the  property 
by  an  adverse  use  or  holding.  Chaplin  y. 
Le«,  18  Ne6.  440,  443,  25  N.  W.  609. 

Siunto^By  baak  offleev. 

The  word  "embezzle,"  in  Rev.  St  I 
5209  [U.  S.  Comp.  St  1901,  p.  3497],  provid- 
ing that  every  president,  director,  cashier, 
etc.,  of  any  banking  association  who  em- 
bezzles any  moneys  or  makes  any  false  en- 
try with  intent  to  injure  or  defraud  the 
association  or  any  person  shall  be  deemed 
guilty,  etc.,  is  used  to  describe  a  crime 
which  a  person  has  an  opportunity  to  commit 
by  reason  of  some  office  or  employment,  and 
which  is  some  breach  of  confidence  or  trust 
United  States  v.  Conant  (U.  S.)  25  Fed.  Gas. 
591. 

The  crime  of  embezzlement  is  a  species 
of  larceny.  It  is  applicable  to  the  unlawful 
conversion  of  property  by  clerks,  agents,  and 
servants  acting  in  a  fiduciary  or  trust  ca- 
pacity, and,  under  the  United  States  statutes, 
by  a  president,  director,  cashier,  teller,  clerk, 
or  agent  of  a  national  banking  association. 
United  States  v.  Harper  (U.  S.)  33  Fed.  471, 
474;  Same  v.  Lee  (U.  8.)  12  Fed.  816,  8ia 

As  used  in  Rev.  St  f  5209  [U.  S.  Comp. 
St  1901,  p.  3497],  providing  that*every  presi- 
dent, director,  cashier,  teller,  clerk,  or  agent 
of  any  association  who  embezzles  any  of  the 
moneys,  funds,  or  credits  of  the  association 
shall  be  deemed  guilty  of  a  misdemeanor, 
*'embeQlement"  means  a  crime  which  a  per- 
son has  the  opportunity  to  commit  by  rea- 
son of  some  office  or  employment  which  may 
include  in  its  signification  some  breach  of 
trust— some  misuse  of  an  opportonily  of  that 


sort    United  States  v.  Conant  (U.  S.)  25  Fed 
Gas.  591. 

Embezzlement  is  the  unlawful  conver- 
sion by  the  officer  of  a  bank,  to  his  own 
use,  of  funds  Intrusted  to  him,  with  intent 
to  injure  or  defraud  the  bank.  United  States 
V.  Youtsey  (U.  S.)  91  Fed.  864.  867. 

Same— By  public  officer. 

If  any  person  charged  with  the  safe- 
keeping of  public  money  converts  the  same 
to  his  own  use,  or  loans  any  portion  of  such 
money,  he  shall  be  guilty  of  embezzlement 
St  1881,  p.  82.  State  v.  Nevin,  7  Pac  650, 
653,  19  Nev.  162,  8  Am.  St  Rep.  878. 

"Embezzlement"  is  defined  in  Rev.  St 
1881,  f  1942.  to  include  conversion  to  one's 
own  use,  or  that  of  another,  of  public  funds 
intrusted  to  him.  Winchester  Electric  JAght 
Co.  T.  Veal,  41  N.  B.  334.  145  Ind.  506. 

The  offense  of  "embezzlement"  by  a  dis- 
bursing officer  of  the  United  States,  as  de- 
fined in  Rev.  St  |  5488  [U.  &  Comp.  St  1901, 
p.  3703],  is  broader  than  that  defined  In 
either  the  first  fourth,  or  ninth  paragraph  of 
the  sixtieth  article  of  war,  and  means  such 
an  offense  as  is  generally  understood  where 
one  having  the  money  of  another  in  his  cus- 
tody appropriates  it  to  his  own  use  with 
felonious  intent,  intending  to  deprive  the 
true  owner  thereof.  Carter  v.  McClaughry 
(U.  S.)  105  Fed.  614.  619. 

"Embezzle,'*  as  used  In  Crimes  Act,  f 
148,  providing  for  the  punishment  of  any 
person  holding  an  office  of  trust  and  profit 
under  authority  of  the  state,  or  any  public 
or  private  corporation  existing  by  the  laws 
thereof,  who  shall  embezzle  any  of  the  mon- 
ey, property,  or  securities  committed  to  his 
keeping,  with  intent  to  defraud,  means  "to 
fraudulently  appropriate  to  one's  own  use  the 
property  of  another.  It  means  a  breach  of 
trust"  State  v.  Lyon,  46  N.  J.  Law  (16 
Vroom)  272,  274. 

Pen.  Code,  I  504,  declares  that  every 
officer,  and  ev«*y  deputy  clerk  or  servant  of 
such  officer,  who  fraudulently  appropriates 
to  any  use  or  purpose  not  in  the  due  and 
lawful  execution  of  his  trust  any  property 
which  he  has  in  his  possession  or  under  his 
control  by  virtue  of  his  trust,  or  secretes  it 
with  a  fraudulent  intent  to  appropriate  it  to 
such  use  or  purpose,  is  guilty  of  embezzle- 
ment People  V.  Cobler,  41  Pac.  401,  403,  108 
Cal.  538.  Under  such  statute  the  fact  that 
the  officer  charged  with  embezzlement  of 
moneys  of  an  association  is  a  member  of 
such  association  does  not  relieve  the  act 
from  being  an  embezzlement  People  v. 
Mahhnan,  23  Pac  145,  82  Oal.  585. 

Embezzlement  only  occurs  when  an 
agent  or  servant  converts  to  his  own  use 
property  intrusted  to  his  care  and  posses- 
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■Ion  by  Ms  principal  or  employer.  Thus 
where  a  postmaster  Issued  postal  money  or^ 
ders  to  a  flctitlouB  person,  payable  at  a 
bank,  and  wrote  to  the  bank  In  the  name  of 
such  person  directing  that  the  money  be  col- 
lected and  forwarded  to  him  at  another  place 
in  a  registered  package^  and  intercepted  such 
package  and  appropriated  the  proceeds,  he 
was  not  guilty  of  embe2zlement,  since  the 
United  States  had  never  Intrusted  him  with 
the  money  he  obtained  from  the  several  post- 
masters on  these  false  orders^  or  in  any  way 
gave  him  the  possession  thereof.  Es  parte 
Hibbs  (U.  S.)  26  Fed.  421,  434. 

By  Hiirs  Ann.  St.  A  Ck>de8  Wash.  p.  918, 
I  1771,  it  is  provided  that  any  bailee  who 
wrongfully  converts  to  his  own  use  the  mon- 
ey or  property  of  another  delivered  or  in- 
trusted to  his  care  or  control  shall  be  deem- 
ed guilty  of  larceny  and  punished  according- 
ly, this  offense  is  generally  called  "embezzle- 
ment," and  was  not  known  at  common  law. 
United  States  v.  Clark  (U.  S.)  76  Fed.  660, 
601. 

As  eommoa-lttw  offense. 

The  crime  of  embezzlement  is  t  statu- 
tory offense,  and  was  unknown  to  common 
law.  It  is  said  that  in  the  common-law  def- 
inition of  ''larceny"  there  were  two  gaps 
through  which,  in  the  expansion  of  busi- 
ness, many  criminals  escaped.  The  first  of 
these  gaps  was  caused  by  the  rule  that,  to 
sustain  a  charge  of  larceny,  it  was  necessary 
that  the  stolen  goods  should  have  been  at 
some  time  in  the  prosecutor's  possession. 
The  second  was  in  the  assumption  that,  when 
possession  was  acquired  by  a  bailee,  no  sub- 
sequent fraudulent  conversion  constituted  lar- 
ceny while  the  bailment  lasted.  It  was  to 
meet  these  defects  in  the  common  law  that 
statutes  have  been  passed  in  most,  if  not 
all,  of  the  states  of  our  Union,  in  some  of 
which  an  offense  is  created  known  as  "em- 
besElement  larceny,"  and  in  others,  as  in  our 
own  statute,  designating  the  offense  as  "em- 
bemlement"  People  y.  Gallagher,  86  Pac. 
80,  100  Gal.  466. 

The  first  appearance  of  the  crime  of 
embezzlement  is  in  St  21  Hen.  YIII,  c.  7, 
which  makes  the  conversion  of  properly  of  a 
master  by  a  servant  embezzlement  This 
statute  has  undergone  an  immense  amount 
of  legislative  patchwork  both  in  England  and 
this  country,  until  finally  the  offense  of  con- 
version or  embezzlement  by  a  bailee  has  been 
evolved.  United  States  v.  Clark  (U.  S.)  76 
Fad.  660,  561. 

BmbeBlement  is  an  offense  created  by 
statute,  in  order  to  provide  for  deficiencies  In 
the  law  of  larceny.  Embezzlement  is  not  a 
common-law  offense.  The  first  statute  on  the 
robject  was  of  the  time  of  Henry  the  Eighth, 
ia  which  the  descriptive  words  were,  "did 
•mbento  or  otherwise  convert  the  money  to 


his  own  use."    State  v.  Wolff,  34  La.  Ann. 
1163, 1164. 

Embealement  was  a  felony  at  common 
law,  of  the  same  grade  as  larceny.  That 
was  when  a  servant  fraudulently  converted 
to  his  own  use  his  master's  goods  of  the  val- 
ue of  40  shillings,  not  having  the  actual  pos- 
session, but  only  the  care  and  oversight,  of 
the  goods.  By  St  21  Hen.  YIII,  c.  7,  the 
offense  was  extended  to  all  cases  of  fraudu- 
lent conversion  by  a  servant  of  the  master's 
goods  of  the  value  of  40  shillings.  This  stat- 
ute was  enforced  at  the  time  of  the  settle- 
ment of  our  colonies,  and  so  presumably  be- 
came a  part  of  the  common  law  of  this  coun- 
try. It  was  repealed  in  the  time  of  George 
the  Fourth.  United  States  t.  Cadwallader 
(U.  S.)  69  Fed.  677,  680. 

All  authorities  treat  embezzlement  as 
akin  to  larceny,  and  the  statutory  offense  of 
embezzlement  mainly  originates  in  a  neces- 
sity which  resulted  from  the  inapplicability 
of  the  common  law  of  larceny  to  breaches  of 
trust  by  persons  occupying  fiduciary  rela- 
tions. Golden  v.  State,  22  Ttz.  App.  14, 16,  2 
S.  W.  631,  637. 

Embezzlement  is  the  statutory  expansion 
of  common-law  larceny  made  to  prevent  a 
failure  of  Justice  that  would  occur  under  the 
technical  rules  that  the  law  had  applied  to 
larceny.  It  covers  cases  where  the  property 
which  is  the  subject  of  the  offense  comes  in- 
to the  possession  of  the  defendant  without 
any  technical  trespass;  in  other  words,  where 
property  is  intrusted  to  the  party.  State  v. 
Ck)lllns,  61  N.  W.  467,  4  N.  D.  433. 

Embezzlement  is  a  sort  of  statutory  lar- 
ceny committed  by  servants  and  other  like 
persons  where  there  is  a  trust  reposed,  and 
therefore  no  trespass,  so  that  the  act  could 
not  be  larceny  at  the  common  law.  State  v. 
Trolson,  82  Pac.  030,  931,  21  Nev.  419;  Com- 
monwealth V.  Clifford,  27  S.  W.  811,  96  Ky.  4. 

As  deserlptive  of  offense* 

The  word  ''embezzle"  is  defined  as  to  ap- 
propriate or  divert  falsely  to  one's  own  use, 
as  money  and  goods  intrusted  to  one's  care 
and  control  officially  or  by  another;  so  that  a 
complaint  charging  that  a  person  "embez- 
zled" money  which  had  oeen  intrusted  to  him 
charges  all  the  elements  necessary  to  consti- 
tute embezzlement,  the  word  "embezzlement" 
having  a  significant  meaning  entirely  descrip- 
tive of  the  offense.  In  re  Grin  (U.  S.)  112 
Fed.  790,  796;  State  v.  Trolson,  32  Pac.  930, 
931,  21  Nev.  419. 

Embezzlement  Is  purely  a  statutory  of- 
fense, being  unknown  to  conunon  law,  and 
in  the  statute  of  Oregon  the  acts  which  are 
generally  included  in  embezzlement  are  term- 
ed "larceny,"  so  that  an  indictment  which 
states  that  defendant  was  guilty  of  "embea^ 
zlement"  does  not  define  the  <^en8e.  In  re 
Richter  (U.  8.)  100  Fed.  286»  297. 
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Embezzlement  It  the  fraudulent  remov- 
ing and  secreting  of  personal  property,  with 
which  the  party  has  been  intrusted,  for  the 
purpose  of  applying  it  to  his  own  use;  so  that 
a  statement,  in  an  order  of  arrest,  that  it 
was  for  a  conversion  of  money  embezzled  or 
fraudulently  misapplied  by  defendant  while 
attorney  for  plaintiff's  testator,  merely  gives 
a  definition  of  the  offense,  and  does  not  con- 
stitute a  variance  with  a  complaint  alleging 
facts  sufficient  to  constitute  embezzlement. 
Quail  V.  Nelson,  56  N.  Y.  Supp.  866,  867,  89 
App.  Dlv.  18. 

In  United  States  r.  Northway,  120  U.  S. 
327.  7  Sqp.  Ct  580,  30  L.  Ed.  664,  the  word 
**embezzle"  was  recognized  as  having  a  set- 
tled technical  meaning  of  Its  own,  like  the 
words  "steal,  take,  and  carry  away,"  as  used 
to  define  the  offense  of  larceny;  and  it  was 
said  that  an  allegation  that  a  person  "did 
embezzle  and  convert  to  his  own  use"  suffi- 
ciently alleged  that  the  moneys  had  come 
into  the  possession  of  the  accused  in  his  offi- 
cial character,  so  that  he  held  them  in  trust 
for  the  use  and  benefit  of  the  association,  and 
hence  sufficiently  described  the  offense  of 
embezzlement  But  where  an  Indictment 
charges  the  embezzlement  of  a  certain  sum 
of  money  belonging  to  the  United  States  by 
defendant,  a  post-office  employd,  if  the  words 
charging  the  defendant  with  being  such  an 
employd  are  material,  it  must  be  averred 
that  the  money  embezzled  came  Into  his 
hands  by  virtue  of  such  employment,  and 
the  word  "embeszle"  is  not  sufficient  for  that 
purpose.  Moore  v.  United  States,  16  Sup.  Ot. 
294,  295,  160  U.  S.  268,  40  L.  Ed.  422. 

"  'Embezzle,'  with  or  without  the  usual 
addition,  'convert  to  his  use,'  finds  its  defini- 
tion in  the  text-books,  and  is  of  constant  use 
in  the  statutes  for  the  punishment  of  crimes. 
The  words  have  a  technical  and  popular  sig- 
nificance, and  plainly  convey  the  wrongful 
appropriatien  of  the  property  of  another  by 
the  party  intrusted  with  or  who  has  posses- 
sion of  it  under  some  trust,  duty,  or  office.** 
With  this  significance,  couched  in  the  appro- 
priate technical  terms,  "embezzle"  alone,  and 
with  "convert  to  liis  own  use,"  is  to  be  found 
in  the  crimes  act  of  the  United  States,  and 
notably  in  the  fiimlllar  sections  of  the  Re- 
vised Statutes  dealing  with  the  officials  of 
national  banks,  as  well  as  in  our  own  Crim- 
inal Code.  Rev.  St  U.  S.  ||  5209,  5439,  6453 
[U.  S.  Comp.  St  1901,  pp.  3497,  8675,  3681]; 
Rev.  St  1870,  I  907;  Pierce  &  King's  Re- 
visory Legislation  of  1852,  p.  198;  Acts  1855, 
No.  120,  §  83,  p.  143;  Rev.  St  1856,  p.  149,  § 
84;  Rev.  St  1870,  p.  179.  State  v.  NichoUs, 
23  South.  980,  981,  50  Ul,  Ann.  699  (citing 
Rose.  Cr.  Ev.  p.  438;  2  Whart  Cr.  Law,  S 
1907;  United  States  v.  Britton,  107  U.  S. 
655,  666,  2  Sup.  Gt  512,  27  L.  Ed.  520;  Same 
T.  Northway,  120  U.  S.  327,  834,  7  Sup.  Ct 
580,  80  L.  Ed.  664;  Moore  v.  United  States, 
160  U.  S.  268^  16  Sup.  Ct  294,  40  L.  Ed.  422). 


The  word  "embezzlement"  of  Itself  im- 
plies a  fraudulent  and  unlawful  intention 
on  the  part  of  the  person  charged.  No  one 
can  "lawfully"  or  "honestly"  embezzle  mon- 
ey or  other  property,  and  hence  the  use  of 
the  word  "embezzle"  in  an  Indictment 
against  employes  of  the  Post-Office  Depart- 
ment charging  them  with  embezzling  and 
secreting  valuable  letters,  is  sufficient  to 
charge  the  offense,  and  It  Is  not  necessary  to 
allege  that  the  same  was  done  with  a  fraud- 
ulent Intent  United  States  v.  Atkinson  (U. 
S.)  34  Fed.  316,  317. 

As  f raudulentljr  «Mmvert* 

The  word  "embezzle"  and  the  words 
"fraudulently  convert  to  his  own  use"  mean 
the  same  tiling,  as  used  in  Cr.  Code,  I  80,  pro- 
viding that  if  any  officer,  etc.,  embezzles  or 
fraudulently  converts  to  his  own  use,  etc., 
he  shall  be  imprisoned  in  the  penitentiary. 
Spalding  V.  People,  49  N.  B.  993,  998,  172  IlL 
40. 

The  words  "embesBsle"  and  "fraudulently 
convert"  are  synonymous.  Metropolitan  Life 
Ins.  Co.  V.  Miller  (Ky.)  71  S.  W.  921,  922. 

The  word  "embezzled,"  as  used  in  an  in- 
dictment charging  that  the  defendant  fraud- 
ulently embezzled  and  converted  a  certain 
sum  of  money,  is  synonymous  with  the  word 
"converted"  as  there  used.  State  v.  Jamison, 
38  N.  W.  508,  509,  74  Iowa,  602. 

"Bmbezzld"  includes  in  its  meaning  ap- 
propriation to  one's  own  use,  so  that  the  use 
of  that  word  in  an  indictment  or  informa- 
tion contains  within  Itself  the  charge  that 
defendant  appropriated  the  money  or  prop- 
erty to  his  own  use.  Hence  it  Is  proper  to 
connect  the  word  "embezzle"  with  the  phrase 
"converted  to  his  own  use"  by  the  copulative 
"and."  Mills  v.  State,  73  N.  W.  761,  764,  53 
Neb.  263. 

The  terms  "shall  embezzle"  and  "convert 
to  his  own  use,"  found  in  Cr.  Code^  {  121, 
are  synonymous.  For  an  agent  to  convert  to 
his  own  use  is  made  embezzlement  by  this 
statute.  Hamilton  v.  State^  64  N.  T.  966.  966. 
46  Neb.  284. 

As  Ittfaifions  erlme. 

"Embemlement"  is  not  an  *^fiamous 
crime"  within  the  intention  of  the  fifth 
amendment  of  the  Constitution  of  the  United 
States.  United  States  v.  Rellley  (U.  S.)  20 
Fed.  46;  Same  y.  Baugh  (U.  S.)  1  Fed.  784, 
787. 

The  crime  of  embezzlement  and  making 
false  entries  by  the  president  of  a  national 
bank  is  an  infamous  crime.  United  States 
V.  Dewalt  9  Sup.  Ct  111,  128  U.  S.  393,  32  L. 
Ed.  485;  Same  T.  Cadwallader  (U.  S.)  59 
Fed.  677,  679. 

Inteat  tm  defraud. 

The  two  essential  elements  of  embezzle- 
ment are  (1)  the  appropriation  of  the  prop- 
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erty  by  the  bailee,  agent,  or  officer  to  his  own 
use,  or  that  of  some  other  person  than  the 
true  owner;  (2)  such  appropriation  must 
have  been  made  with  the  intent  to  deprlye  or 
defraud  the  true  owner  of  the  property,  or  of 
the  use  or  benefit  thereof.  If  the  agent  or 
officer  does  with  the  property  lawfully  in  his 
possession,  custody,  or  control  what  a  person 
must  Intend  to  do  with  property  unlawfully 
taken  by  him  in  order  to  be  guilty  of  com- 
mon-law larceny,  then  such  agent  or  officer 
is  guilty  of  statutory  larceny,  formerly  call- 
ed "embezzlement."  In  other  words,  to  con- 
stitute the  statutory  crime,  the  appropriation 
of  the  property  must  be  made  with  the  same 
intent  to  deprive  the  owner  of  it  with  which 
the  taking  must  be  done  to  constitute  larceny 
at  common  law.  State  y.  Kortgaard,  64  N. 
W.  51,  53.  62  Minn.  7. 

The  word  "embezzle,"  in  embezzlement 
laws,  means  "the  failure  to  pay  oyer  the  mon- 
ey by  the  agent,  after  it  is  collected,  with 
the  felonious  intent  at  the  time  of  the  com- 
mission to  appropriate  it  to  the  agent's  use 
and  to  deprive  the  owner  of  it.  Criminal  in- 
tent is  essential  to  the  crime."  State  y.  Rell- 
ly,  4  Mo.  App.  392,  396. 

A  prosecution  for  embezzlement  cannot 
be  sustained  unless  the  wrongdoer  had  an 
intent  to  convert  the  property  to  his  own  use, 
and  the  question  of  intent  is  one  for  the  jury. 
People  V.  Galland,  22  N.  W.  81,  55  Mich.  62a 

To  constitute  embezzlement,  the  conver- 
sion must  be  something  more  than  an  hon- 
est mistake,  so  that  where,  under  a  construc- 
tion of  a  contract,  the  person  was  entitled  to 
the  use  of  the  money  until  the  time  of  set- 
tlement, his  use  thereof  would  not  constitute 
embezzlement,  even  though  such  construc- 
tion was  a  mistaken  one.  State  v.  Wallick, 
54  N.  W.  246,  248,  87  Iowa,  369. 

Before  the  offense  of  embesslement  can 
be  made  out,  it  must  distinctly  appear  that 
the  respondent  has  acted  with  a  felonious 
intent  and  made  an  intentional  wrong  dis- 
posal, indicating  a  design  to  cheat  and  de- 
ceive the  owner.  A  mere  failure  to  pay  over 
money  is  not  enough  if  that  intent  is  not 
plainly  apparent.  People  v.  Hurst,  28  N.  W. 
838,  839,  62  Mich.  276. 

An  essential  element  in  the  offense  of 
embezzlement  is  a  fraudulent  intent.  People 
V.  Treadwell,  10  Pac.  502,  509,  69  Cal.  226. 

In  order  to  constitute  embezzlement,  an 
intent  to  feloniously  appropriate  the  property 
at  the  time  of  the  appropriation  is  essential, 
and  if  the  appropriation  is  made  upon  the  be- 
lief, honestly  entertained  by  the  accused,  that 
he  has  lawful  title  or  right  to  appropriate  it, 
the  act  is  not  criminal.  Beaty  v.  State,  82 
Ind.  228,  232;  State  v.  Smith,  16  South.  938, 
941,  47  La.  Ann.  432;  Gordon  v.  Eans,  11  S. 
W.  64,  65,  97  Mo.  587. 
3  WOB.  &  P.— 28 


As  used  in  St  1857,  c.  233,  declaring  that 
if  any  person  to  whom  any  money,  goods,  or 
other  property  which  may  be  the  subject  of 
larceny  shall  have  been  delivered  shall  "em- 
bezzle" or  secrete  with  intent  to  embezzle 
such  money,  goods,  or  property,  he  shall  be 
deemed  to  have  committed  the  crime  of  sim- 
ple larceny,  cannot  be  construed  to  apply  to 
the  fraudulent  conversion  to  one's  own  use  of 
money  paid  or  property  delivered  through 
mistake,  for  there  is  no  breach  of  a  trust  or 
violation  of  a  confidence  intentionally  repos- 
ed by  one  party  and  voluntarily  assumed  by 
the  other,  which  is  essential  to  the  crime  of 
embezzlement  "  'Embezzle'  is  applied  to  per- 
sons having  in  their  possession,  by  virtue  of 
their  occupation  or  employment,  the  money 
or  property  of  another  which  has  been  fraud- 
ulently converted  in  violation  of  a  trust  re- 
posed in  them."  Commonwealth  v.  Hays,  80 
Mass.  (14  Gray)  62,  64,  74  Am.  Dec.  662. 

Pen.  Code,  |  507,  defining  "embezzle- 
ment," does  not  require  an  intent  to  steal  to 
constitute  the  crime,  but  makes  him  guilty 
who  fraudulently  converts  the  same,  or  the 
proceeds  thereof,  to  his  own  use.  People  v. 
Jackson,  71  Pac.  566,  567.  138  Cal.  462. 

The  definition  of  the  word  "embezzle- 
ment" is  given  by  Bouvler  as  **the  fraudulent 
appropriation  to  one's  own  use  of  the  money 
or  goods  intrusted  to  one's  care  by  another," 
and,  as  the  word  "embezzled"  implies  a 
fraudulent  intent,  the  addition  of  the  word 
"fraudulent"  is  mere  surplusage,  and  would 
not  enlarge  or  restrict  the  signification  of  the 
word.  Grin  v.  Shine,  23  Sup.  Ct  98,  102,  187 
U.  S.  181,  47  L.  Ed.  130. 

The  fraudulent  intent  may  be  consum- 
mated in  any  manner  capable  of  effecting  it. 
Golden  v.  State,  22  Tex.  App.  14,  15,  2  S.  W. 
531,  537. 

To  constitute  the  offense,  there  must  be 
a  criminal  intent,  but  where  the  money  of 
the  principal  is  knowingly  used  by  the  agent 
in  violation  of  his  duty,  it  is  none  the  less 
embezzlement  because  of  an  intent  at  the 
time  to  restore  it  Metropolitan  Life  Ins.  Co. 
V.  Miller  (Ky.)  71  S.  W.  921,  922. 

There  can  be  no  embezzlement  under  our 
statutes  where  there  is  no  intent  to  defraud. 
There  are  cases  where  one  uses  the  money  of 
another  as  he  has  no  right  to  use  it,  and 
thereby  converts  and  appropriates  it  to  his 
own  use,  in  which  the  statute  will  infer  a 
fraudulent  intent  and  punish  the  act  as  an 
embezzlement  But  where  money  was  dei)os- 
ited  or  taken  into  a  bank  under  the  practice 
of  years,  and  by  an  arrangement  of  a  city 
treasury  the  money  ceased  to  be  the  property 
of  the  treasurer  and  became  the  property  of 
the  bank,  the  loss  of  the  money  by  the  fail- 
ure of  the  bank  did  not  constitute  embezzle- 
ment People  V.  Wadswortb,  30  N.  W.  99, 
101,  63  Mich.  50a 
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Iiawful  poMesiion  or  oiutody. 

'^Embezzlement"  is  where  one  fraudu- 
lently appropriates  the  property  of  another, 
intrusted  to  his  care,  or  fraudulently  mis- 
applies it,  instead  of  applying  it  to  its  prop- 
er purpose.  And  it  is  necessary  for  the  state 
to  prove  that  the  property  actually  came  in- 
to the  custody  of  the  defendant  as  bailee, 
and,  while  being  so  in  his  custody  as  bailee, 
he  embezzled  or  fraudulently  misapplied  or 
converted  it  to  his  own  use.  State  y.  Davis 
(Del.)  50  Atl.  99,  3  Pennewill,  220. 

''Embezzlement"  Implies  the  fraudulent 
appropriation  or  conversion  of  the  property 
of  another  by  one  who  has  the  rigntful  pos> 
session  or  is  intrusted  with  it.  Yansant  y. 
State,  53  Atl.  711,  713,  96  Md.  110. 

In  order  to  constitute  this  crime  it  is 
necessary  that  this  property,  money,  or  ef- 
fects embezzled  should  have  previously  come 
lawfully  into  possession  or  custody  of  the 
party  charged  with  such  offense,  and  tliat 
while  so  in  his  possession  or  custody,  held 
for  the  use  and  benefit  of  the  real  owner,  he 
unlawfully  converted  the  same  to  his  own 
use.  In  other  words,  there  must  be  an  actual 
and  lawful  possession  or  custody  of  the 
property  of  another  by  virtue  of  such  trust, 
duty,  agency,  or  ultimate  permit  to  the  per- 
son charged,  and  while  lawfully  in  the  pos- 
session or  custody  of  such  property  the  per- 
son must  unlawfully  convert  the  same  to 
his  own  use  in  order  to  constitute  the  crime 
of  embezzlement.  United  States  v.  Harper 
(U.  S.)  33  Fed.  471,  474.  See.  also,  Same  y. 
Lee  (U.  S.)  12  Fed.  816.  818. 

In  the  statutory  embezzlement  there  is 
no  felonious  taking,  for  the  thing  comes  to 
the  servant  by  delivery  thereof  from  the 
master  or  a  third  person;  so  that  the  ques- 
tion is,  by  what  act,  after  it  is  received, 
does  the  servant  commit  embezzlement?  We 
may  infer  from  the  authorities,  and  from  the 
reasons  inherent  in  the  question,  that,  if 
the  servant  intentionally  does  with  the  prop- 
erty under  his  control  what  one  must  intend 
to  do  with  property  taken  to  commit  larceny 
of  it,  he  embezzles  it  while  nothing  less  is 
sufficient.  State  y.  Rigall,  70  S.  W.  150,  151, 
169  Ma  659. 

nrature  of  possession. 

While  the  statute  uses  the  word  "em- 
benle,"  and  thereby  refers  us  to  the  ordi- 
nary acceptation  of  the  term  for  its  defini- 
tion, it  ezprossly  requires  that  the  thing  em- 
bezzled must  have  come  into  the  possession 
and  care  of  the  servant  by  virtue  of  his  em- 
ployment It  iB  not  sufficient  that  he  was 
intrusted  with  it  but  it  must  have  been  in 
his  capacity  as  a  servant  McAleer  y.  State, 
64  N.  W.  368,  359,  46  Neb.  116. 

To  constitute  the  crime  of  embezzlement 
it  it  not  necessary  to  show  that  the  party 


charged  receive  the  money  by  virtue  of  his 
employment  nor  that  he  had  authority  to 
receive  it;  but  if  it  was  received  in  the 
name  or  on  the  account  of  the  master  or 
employer,  then  it  is  "embezzlement"  within 
the  statute.  Denton  y.  State,  26  Atl.  1022. 
1023,  77  Md.  527. 

The  term  "embezzlement**  in  Bums*  Rev. 
St  1894,  I  2022,  declaring  that  any  agent 
or  employ 6  having  access  to,  control,  or 
possession  of  money  belonging  to  the  em- 
ployer shall  be  guilty  of  embezzlement  if  he 
appropriates  the  same,  imports  that  such 
agent  must  have  control,  as  agent,  of  the 
money  so  appropriated,  and  such  fact  must 
be  stated  in  the  indictment  State  v.  Win- 
standley,  58  N.  E.  71,  72,  155  Ind.  290.  He 
must  be  in  possession  by  reason  of  some  spe- 
cial trust  imposed.  Golip  y.  State,  55  N. 
B.  739.  741,  153  Ind.  584,  74  Am.  St  Rep.  322. 

Under  Ky.  St  S  1203,  providing  that  if 
any  carrier  or  other  person  to  whom  money 
or  other  property  which  may  be  the  sub- 
ject of  larceny  may  be  delivered  to  carry  for 
hlro,  or  any  other  person  who  may  be  in- 
trusted with  such  property,  embezzles  or 
fraudulently  converts  it  to  his  own  use 
before  delivery  at  the  place  or  to  the  person 
to  whom  the  same  shall  be  delivered,  he 
shall  be  punished,  etc.  To  constitute  embez- 
zlement the  money  appropriated  need  not  be 
intrusted  to  the  accused  by  the  owner  there- 
of, and  it  is  suffident  if  the  money  was 
consigned  to  his  employer,  who  intrusted  it 
to  him.  Commonwealth  y.  Oliflord,  27  S.  W. 
811,  96  Ky.  4. 

Property  subjeot. 

It  is  embezzlement  for  a  township  treas- 
urer to  misappropriate  his  trust  funds  to  his 
private  purposes,  and  to  fraudulently  refuse 
to  account  for  them.  He  is  as  guilty  as 
though  he  had  made  a  similar  misuse  of  spe- 
cific coins  or  bills  which  he  had  no  right 
to  exchange  for  their  equivalents.  Of  course, 
there  may  be  losses  and  failures  to  pay,  or 
even  to  account  where  the  failure  is  due 
to  misfortune  or  other  cause  not  criminal. 
But  where  the  demand  is  criminal,  the  mis- 
use of  a  fund  belonging  to  the  public,  though 
changing  its  form  constantly,  is  Just  as 
clearly  an  embezzlement  of  the  property  of 
the  public  as  if  any  specific  chattel  had  been 
so  misapplied.  People  v.  Bringard,  39  Mich. 
22,  24,  25,  33  Am.  Rep.  344. 

Series  of  acts. 

Embezzlement  may  and  most  often  does 
consist  of  many  acts  done  in  a  series  of  years, 
and  the  fact  at  last  disclosed  that  the  em- 
ployer's money  and  funds  are  embezaded  Is 
the  crime  against  which  the  statute  has  been 
leveled,  so  that  the  prosecution  should  not 
be  compelled  to  elect  from  which  one  of  the 
many  acts  of  a  series  that  constitutes  the 
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corpus  delicti  It  will  attempt  to  found  the 
prosecution.  Willis  t.  Stat^t  33  South.  226, 
234,  134  Ala.  429. 

Time  and  plao«  ma  elements. 

Embezzlement  Is  a  crime  in  every  state 
of  the  Union,  and  neither  time  nor  place  are 
essential  elements  In  the  crime.  Etz  parte 
Pearce,  23  8.  W.  16,  17,  82  Tex.  Cr.  B. 
SOL 

False  eharse. 

For  conviction  of  the  offense  of  embez- 
zlement, it  is  essential  that  the  prosecution 
establish  the  propositions:  (1)  That  the  ac- 
cused was  the  clerk,  agent,  servant,  or  ap- 
prentice of  a  private  person;  (2)  that  the 
money  or  property  came  Into  his  posses- 
sion by  virtue  of  his  employment;  (3)  that 
he  embezzled  or  fraudulently  converted  It 
to  his  own  use,  or  fraudulently  secreted  it 
with  the  Intention  to  convert  it  to  his  own 
use.  Hence  where  a  traveling  salesman,  un- 
der a  contract  whereby  his  employer  was  to 
pay  his  expenses,  in  his  account  rendered  for 
expenses  made  a  false  charge  for  a  meal, 
be  was  not  guilty  of  embezzlement,  there  be- 
ing no  evidence  that  the  employer  advanced 
the  money,  or  that  defendant  collected  money 
out  of  which  It  was  paid.    Grider  y.  State, 

32  South.  254,   133  Ala.  188. 

Fvaudulent  banMng. 

Although  the  term  ''embezzlement**  in 
Bums'  Bev.  St  1894,  |  2031,  declaring  every 
officer  of  an  Incorporated  bank  guilty  of  em- 
bezzlement who  fraudulently  receives  money 
from  a  person  not  indebted  thereto  when 
the  bank  is  insolvent,  etc.,  is  an  inapt  nam- 
ing of  the  crime  defined  in  this  statute,  and 
the  offense  aimed  at  is  really  fraudulent 
banking;  nevertheless  it  does  not  follow  that 
the  rules  of  pleading  applicable  to  embezzle- 
ment are  not  controlling.  State  ¥•  Win- 
standley,  57  N.  B.  109,  154  Ind.  44S. 

Iiaroeny  distlnsiiislied. 

"Embezzlement"  is  a  broader  term  than 
•larceny,"  but  is  not  exclusive  of  It  State 
V.  Sullivan,  21  South.  688,  689,  49  La.  Ann. 
197,  62  Am.  St  Bep.  644. 

Embezzlement  is  the  fraudulent  appro- 
priation of  property  by  a  person  to  whom 
snch  property  has  been  Intrusted,  or  into 
whose  hands  it  has  lawfully  come.  It  dif- 
fers from  larceny  in  the  fact  that  the  orig- 
inal taking  of  property  was  lawful  or  with 
the  consent  of  the  owner,  while  in  larceny 
the  felonious  Intent  must  have  existed  at 
the  time  of  the  taking.  Moore  v.  United 
States,  16  Sup.  Ct  294,  295,  160  U.  S.  268, 
40  L.  Ed.  422;  United  States  v.  Lee  (U.  S.) 
12  Fed.  816,  818;    Same  v.  Harper  (U.  S.) 

33  Fed.  471,  474. 

Embezzlement  differs  from  larceny  in 
thia;  that  the  latter  implies  a  wrongful  tak- 


ing from  another's  possession,  but  embez- 
zlement denotes  a  wrongful  appropriation  of 
what  is  already  in  the  wrongdoer's  posses- 
sion. State  V.  Yelter,  54  Kan.  277,  283,  3» 
Pac  320.  322  (citing  Maxw.  Cr.  Proa  120- 
122);  Ohaplin  v.  Lee,  18  Neb.  440,  448,  25 
N.  W.  609. 

"Embezzlement  la  a  species  of  larceny. 
It  is  distinguished  from  iarceny,'  properly 
so  called,  as  being  committed  with  respect 
to  property  which  is  not  at  the  time  in  the 
actual  possession  of  the  owner."  People 
V.  Burr  (N.  T.)  41  How.  Prac.  293,  294;  Peo- 
ple V.  Perlnl,  29  Pac  1027,  1028,  94  Cal.  573. 

The  gist  of  common-law  larceny,  as 
distinguished  from  embezzlement.  Is  the  fe- 
lonious taking  of  what  is  another's,  with 
the  simultaneous  intent  In  the  taker  of  mis- 
appropriating it;  while  in  statutory  embez- 
zlement there  Is  no  felonious  taking,  for  the 
thing  comes  to  the  servant  by  delivery  either 
from  the  master  or  a  third  person.  Spalding 
Y.  People,  49  N.  E.  993,  998,  172  111.  40. 

Embezzlement  is  a  fraudulent  appropria- 
tion of  such  property  as  the  statute  makes 
the  subject  of  embezzlement  nnder  the  cir- 
cumstances, in  the  statute  pointed  out,  hy 
the  person  embezzling  to  the  Injury  of  the 
owner  thereof.  Blsh.  Or.  Law,  S  332.  The 
embezzlement  statutes  were  passed  to  pro- 
vide for  cases  which  larceny  at  common  law 
did  not  include,  so  that  nothing  that  is  lar- 
ceny at  common  law  is  Included  in  the  em- 
bezzlement statutes,  and  nothing  that  la  in- 
cluded in  the  embezzlement  statutes  ia  lar- 
ceny at  common  law.  The  embezzlement 
statutes  may  generally  be  divided  into  two 
classes:  First,  those  meeting  the  case  of 
servants  and  clerks  appropriating  their  mas- 
ter's property  before  it  reaches  his  posses- 
sion; and,  secondly,  those  meeting  the  cases 
of  trustees  and  bailees  appropriating  goods 
of  which  they  obtained  possession  bona 
fide.    Griffin  v.  State.  4  Tex.  App.  390,  409. 

The  distinction  between  'narceny"  and 
the  statutory  crime  of  "embezzlement"  Is 
sometimes  hard  to  draw.  The  definition  of 
the  latter  offense  in  Pen.  Ck>de,  S  503,  is 
very  broad,  being  the  fraudulent  appropria- 
tion of  property  by  a  person  to  whom  it 
has  been  intrusted.  Where  the  property  has 
been  taken  forcibly  or  furtively,  or  when  the 
possession  Is  gained  by  a  trick  or  artifice^ 
and  the  owner  had  no  Intent  to  yield  posses- 
sion and  intrust  the  property  to  another.  In 
such  cases  there  is  no  embezzlement  People 
T.  Johnson,  27  Pac  663,  664,  91  OaL  265. 

Mlsapplieation  dlstli&siilslied* 

''Embezzlement"  and  "misapplication" 
are  not  convertible  terms.  "Misapplication" 
is  the  broader,  and  covers  "embezalement" 
So  that  where,  in  an  indictment  for  willful- 
ly misapplying  funds,  a  count  charges  defend- 
ant with  misapplying  the  assets  which  were  la 
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Qis  actual  possession,  which  would  be  embez- 
zlement, he  was  properly  convicted.  Jewett 
y.  United  States  (U.  S.)  100  Fed.  832,  840, 
41  C.  0.  A.  88L  53  L.  R.  A.  56a 

"Embezzle**  may  mean  to  appropriate  to 
one's  own  use,  but  it  also  embraces  the  mean- 
ing of  "to  misappropriate,"  so  that,  where  the 
indictment  charged  that  defendant  did  con- 
vert to  his  own  use  and  embezzle  a  check, 
an  instruction  that  defendant  was  guilty 
if  he  received  the  check  and  misapplied  it 
fraudulently,  whether  he  converted  it  to  his 
own  use  or  not,  was  proper.  The  statute 
renders  it  indictable  to  embezzle  or  fraudU' 
lently  convert  to  one's  own  use.  This  indi" 
cates  that  these  acts  are  not  necessarily  and 
strictly  synonymous.  State  t.  Foust,  19  S. 
B.  275,  114  N.  C.  842. 

As  used  in  Rev.  St  S  5209  [TJ.  S.  Comp. 
St.  1901,  p.  3497],  punishing  the  president, 
cashier,  or  agent  of  any  national  bank  who 
shall  embezzle  or  willfully  misapply  any  of 
its  funds,  the  words  "embezzle"  and  *'wlll- 
fully  misapply'*  are  not  synonymous.  In 
order  to  misapply  the  funds  of  a  bank,  it 
is  not  necessary  that  the  officer  charged 
should  be  in  actual  possession  of  them  by 
virtue  of  a  trust  committed  to  him.  He  may 
abstract  them  from  the  other  funds  of  the 
bank  unlawfully  and  afterwards  criminally 
misapply  them,  or  by  virtue  of  his  official 
relation  to  the  bank  he  may  have  such  con- 
trol, direction,  and  power  of  management  as 
to  direct  an  application  of  the  funds  in  such 
a  manner  and  under  such  circumstances  as 
to  constitute  the  offense  of  willful  misappli- 
cation. United  States  v.  Northway,  7  Sup. 
Ct  580,  588,  120  U.  S.  327.  30  L.  Ed.  664. 

"Embezzlement,"  as  commonly  under- 
stood, is  a  breach  of  trust,  to  the  embezzler's 
own  use.  As  used  in  the  statute  relating  to 
embezzlement  of  the  funds  of  a  national 
bank.  It  is  a  breach  of  trust  by  the  officers 
or  agents  of  the  association  to  their  own  use, 
or  the  word  may  be  used  to  describe  the 
willful  misapplication  of  the  moneys,  funds, 
or  credits  of  the  association.  United  States 
V.  McClure  (U.  S.)  107  Fed.  268,  271. 

The  flfty-flfth  section  of  the  national 
banking  act  of  1864  provides  for  the  punish- 
ment of  those  who  "embezzle,  abstract  and 
willfuly  misapply"  the  funds  of  the  bank 
"with  Intent  to  injure  or  defraud  the  asso- 
ciation.*' Held,  that  the  word  "embezzle," 
and  perhaps  also  the  word  "abstract,"  refers 
to  acts  done  for  the  benefit  of  the  actor  as 
against  the  bank,  while  the  word  "misapply" 
covers  acts  having  no  relation  to  pecuniary 
profit  or  advantage  of  the  doer  thereof.  Unit- 
ed States  Y.  Taintor  (U.  S.)  28  Fed.  Gas.  7,  9. 

MlsappUoation  of  credits* 

Where  an  officer  of  a  bank  so  arranged 
his  scheme  that  credits  given  to  his  bank 
on  the  security  of  its  property  pledged  aa 


collateral  with  two  New  York  banks  were 
converted  by  payment  of  the  drafts  of  his 
bank  against  such  credit  so  that  the  money 
was  diverted  from  the  treasury  of  his  bank 
into  his  own  possession,  he  "embezzled"  the 
money  in  the  ordinary  sense  of  the  term,  so 
that  a  statement  in  a  proof  of  loss  under  a 
fidelity  insurance  policy  that  he  embezzled 
the  money  was  sufficient,  though  technically 
he  did  not  embezzle  the  money.  American 
Surety  Co.  v.  Pauly  (U.  8.)  72  Fed.  484,  486^ 
18  O.  C.  A.  657. 

Robbery  dlsttngnished* 

"Robbery"  and  "stealing'*  imply  a 
wrongful  taking  of  another's  goods,  while 
"embezzlement"  denotes  the  wrongful  ap- 
propriation of  what  rightfully  came  into 
one's  possession.  Taylor  t.  Kneeland  (Mich.) 
1  Doug.  67,  72, 

Theft  dlstlngnUhed, 

The  terms  "thefT*  and  ^'embesBlemenf 
cannot  characterize  the  same  act,  because 
they  are  repugnant  to  and  irreconcilable  with 
each  other.    United  States  v.  Thomas  (U.  S.) 

69  Fed.  588,  590. 

Embezzlement  is  a  crime  unknown  to 
the  common  law,  but  depends  entirely  on 
statutory  enactments.  It  is  a  sort  of  stat- 
utory larceny,  and,  though  kindred  to  theft, 
it  is  a  separate  and  distinct  offense.  Theft 
involves  the  idea  of  unlawful  acquisition, 
whereas  embezzlement  is  a  fraudulent  con- 
version of  personal  property  after  its  posses- 
sion has  been  unlawfully  acquired.  State  v. 
Harmon,  18  S.  W.  128,  132,  106  Mo.  635. 

Theft  is  the  fraudulent  taking  of  per- 
sonal property  under  certain  designated  cir- 
cumstances, and  necessarily  involves  the  idea 
of  unlawful  acquisition,  thereby  differing 
from  embezzlement,  which  is  the  fraudulent 
conversion  of  similar  property  after  its  pos- 
session has  been  lawfully  acquired.  Simco 
T.  State,  8  Tex.  App.  406,  407. 

"  'Theft,'  as  distinguished  from  'embez- 
zlement,' is  taking  property  of  another  from 
the  possession  of  the  owner  with  intent  to 
defraud.  'Embezzlement,'  as  distinguished 
from  'theft,'  is  taking  property  of  another  in 
the  possession  of  the  accused  with  intent  to 
defraud.  The  crimes  are  essentially  the 
same,  but  most  unfortunately  are,  for  the 
purposes  of  prosecution,  entirely  distinct. 
The  one  demands,  as  an  essential  element, 
a  trespass,  a  breach  of  technical  possession; 
the  other  cannot  be  committed  unless  the 
element  of  trespass  or  breach  of  technical 
possession  is  absent.  The  former  is  a  crinle 
at  common  law;  the  latter  is  a  statutory 
offense."    State  t.  Hanley»  89  AtL  148^  149^ 

70  Conn.  265» 

EMBLEM. 

See  "Appropriate  Emblem  or  Design." 
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EMBLEMENTS. 

A  crop  left  growing  on  the  premises  by 
an  outgoing  tenant  is  an  "emblement" 
Wood  V.  Noack.  54  N.  W.  786,  84  Wis.  808. 

When  a  tenant  holding  for  an  nnoer- 
tain  time  sows  the  land*  he  is  entitled  to  the 
crop  as  "emblements."  Davis  y.  Brockle- 
bank,  9  N:  H.  73,  74;  Whitmarsh  v.  Cutting 
(N.  Y.)  10  Johns.  300,  361.  Where  that  Is 
certain,  there  exists  no  title  to  emblements. 
Whitmarsh  v.  Cutting  (N.  Y.)  10  Johns.  300, 
861. 

In  order  to  entitle  one  claiming  to  be  a 
tenant,  or  his  legal  representative,  to  emble* 
ments,  the  following  facts  must  appear: 
The  existence  of  a  tenancy  of  uncertain  du- 
ration; second,  a  termination  of  the  tenancy 
by  the  act  of  Qod  or  the  act  of  the  lessor; 
third,  that  the  crop  was  planted  by  the  ten- 
ant, or  some  one  claiming  under  him,  during 
the  right  of  occupancy.  Miller  v.  Wohlford, 
119  Ind.  305,  309.  21  N.  E.  894. 

By  the  term  ''emblements"  is  under- 
stood the  crops  growing  upon  land,  and  by 
"crops"  is  here  meant  the  products  of  the 
earth  which  grow  yearly,  and  are  raised 
by  annual  expense  or  lat)or,  and  by  great 
manurance  and  industry,  such  as  grain;  but 
not  fruits  which  grow  on  trees,  which  are 
not  to  be  planted  yearly,  and  grasses  and  the 
like,  though  they  are  annual.  Cottle  v.  Spit- 
Eer,  4  Pac.  435,  486,  65  Cal.  456,  52  Am.  Rep. 
805. 

The  common  law  has  established  a  dis- 
tinction between  the  right  to  emblements  and 
the  cost  of  plowing  and  manuring  the 
ground,  so  that  the  determination  of  an  es- 
tate at  will  would  give  to  the  lessee  his  em- 
blements, but  not  any  compensation  for 
these  improvements.  He  might  be  ousted  of 
the  possession  before  the  crop  was  in  the 
ground,  and  wholly  lose  the  expense  of  plow- 
ing and  manuring  the  land,  though,  If  he 
was  ousted  afterwards,  he  would  be  entitled 
to  the  emblements.  The  doctrine  of  emble- 
ments is  founded  on  the  clearest  equity  and 
the  soundest  policy,  and  ought  to  receive  a 
liberal  encouragement  Compensation  for 
preparing  the  ground  for  seed  is  not  indem- 
nity for  the  loss  of  the  crop,  which  includes 
the  loss  of  the  seed,  the  labor  of  sowing 
and  nursing  it,  and  the  hopes  of  the  laborer 
and  his  family  of  a  fruitful  harvest  Stew- 
art V.  Doughty  (N.  Y.)  9  Johns.  108,  112. 

The  term  "emblements"  is  used  to  des- 
ignate com,  cotton,  and  other  like  products, 
not  the  spontaneous  growth  of  the  earth, 
but  produced  annually  by  labor  and  indus- 
try. Walker  v.  State,  20  South.  612,  613,  111 
Ala.  29.  Vegetable  chattels  called  "emble- 
ments" are  the  growth  of  the  earth  produced 
annually,  not  spontaneously,  but  by  labor 
and  industry.  Reiil  v.  Reifl,  64  Pa.  (14  P.  F. 
Smith)  134,  135. 


The  doctrine  of  emblements  extends  not 
only  to  com  and  grain  of  all  kinds,  but  to 
everything  of  an  artificial  and  annual  profit 
that  is  produced  by  labor.  Owens  t.  Lewis, 
46  Ind.  488,  508,  15  Am.  Rep.  295. 

Frnlts  and  trees. 

Eknblements  are  the  annual  product  or 
fruit  of  things  sown  or  planted.  Hops,  ber- 
ries, and  the  like  are  emblements,  but  the 
roots  and  bushes  from  which  they  grow  are 
perennial,  and  not  strictly  emblements. 
Hamilton  v.  Austin  (N.  Y.)  36  Hun,  138,  142. 

While  all  emblements  are  produced  by 
manurance  and  labor  of  the  owner,  and  are 
called  *'fructus  industriales"  for  that  reason, 
the  manner  as  well  as  the  purpose  of  planting 
is  an  essential  element  to  be  taken  into  con- 
sideration. If  the  purpose  of  planting  is  not 
the  permanent  enhancement  of  the  land  it- 
self, but  merely  to  secure  a  single  crop, 
which  is  to  be  the  sole  return  for  the  labor 
expended,  the  product  would  naturally  fall 
under  the  head  of  "emblements."  Thus,  at 
common  law,  those  products  of  the  earth 
which  are  annual,  and  are  raised  by  yearly 
manurance  and  labor,  and  essentially  owe 
their  annual  existence  to  the  cultivation  of 
man,  are  termed  "emblements";  but  black- 
berries, while  grown  on  bushes,  do  not  come 
within  the  meaning  of  such  term.  Sparrow 
V.  Pond,  52  N.  W.  86,  49  Minn.  412,  16  L.  R. 
A.  103,  32  Am.  St  Rep.  571. 

"Emblements"  do  not  include  fruit  which 
grows  on  trees  which  are  not  planted  year- 
ly, grass,  and  the  like.  It  only  includes 
those  crops  which  grow  yearly,  and  are  rais- 
ed annually  by  expense  and  labor  or  great 
industry.  The  fruits  and  products  of  the 
earth  other  than  emblements,  while  they  are 
hanging  by  the  roots,  are  a  part  of  the  real- 
ty. As  soon  as  they  are  gathered  they  are 
personal  estate.  Rogers  v.  Elliott,  59  N.  H. 
201,  202,  47  Am.  Rep.  192. 

-  Grass. 

"Emblements"  do  not  include  grass, 
which  is  not  an  annual  crop.  Perley  v. 
Chase,  11  Atl.  418,  419,  79  Me.  519. 

The  term  "emblements,"  in  2  Rev.  St 
1876,  p.  505,  I  34,  which  requires  adminis- 
trators to  take  possession  of  and  to  inven- 
tory the  emblements  and  annual  crops, 
whether  severed  or  not  from  the  land,  rais^ 
ed  by  labor,  etc.,  does  not  include  uncut  grass 
growing  in  a  field,  but  such  grass  descends 
with  the  land  to  the  heir.  The  distinction 
between  annual  crops,  merely  vegetable  pro- 
ductions of  the  soil,  raised  by  labor  bestow- 
ed during  the  year,  and  trees,  fraits,  and 
grass,  which  are  to  a  greater  or  less  extent 
of  spontaneous  growth,  may  be  said  to  be 
well  recognized  and  firmly  established  by 
the  authoritiea.  Evans  y.  Hardy,  76  Ind. 
527,581. 
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Crops  are  divided  into  two  kinds,  fruc- 
tus  industrlales  and  fnictus  natuniles,  the 
material  difference  being  that  the  latter  are 
the  part  of  the  crop  which  does  not  go  to 
the  outgoing  tenant  as  emblements,  nor  to 
the  personal  representatiye  as  against  the 
heir.  This  division  is  only  made  in  favor  of 
the  landlord,  and  not  against  him.  In  Beiff 
V.  Beiff,  64  Pa.  (14  P.  F.  Smith)  134,  it  was 
held  in  favor  of  the  landowner  tliat,  when 
the  tenant  for  life  died  during  the  year,  the 
grass  uncut,  even  when  cultivated  grass 
ready  for  cutting,  went  to  the  owner  of  the 
reversion,  and  not  as  emblements  to  the  les- 
sees of  the  land.  State  t.  Crook,  44  &  B.  32, 
33,  132  N.  C.  1053. 

Inoreas*  of  stoek. 

The  liirer  of  a  farm,  with  the  stock  upon 
it,  for  a  year,  Is  the  owner  of  the  natural 
increase  of  Uie  stock  raised  during  that 
time.    Woods  y.  Charlton*  62  N.  H.  640. 

EMBOLISM. 

See  "Cerebral  BmbollsoL" 

EMBRACE. 

Within  the  meaning  of  Ballroad  Law,  | 
104,  requiring  street  railroad  companies 
leasing  their  lines  to  carry  passengers  for 
one  fare  to  any  point  or  portion  of  any  rail- 
road "embraced"  in  such  contract,  roads 
built  or  acquired  after  such  lease  are  not  in- 
cluded, as  they  cannot  be  said  to  be  "em- 
braced in  such  contract"  when  they  are  not 
in  existence.  Mendoza  v.  Metropolitan  St 
By.  Co.,  62  N.  Y.  Supp.  680,  582,  48  App.  Div. 
62. 

In  Eev.  St  |  2276  [U.  S.  Comp.  St  1901, 
p.  1381],  relating  to  the  selection  of  indem- 
nity lands  in  lieu  of  school  lands  by  a  state, 
and  providing  that  where  any  state  is  enti- 
tled to  certain  sections  for  school  uses,  on 
which  settlers  have  located,  or  where  they 
are  reserved  to  any  territory,  notwithstand- 
ing they  may  be  embraced  within  a  military, 
Indian,  or  other  reservation,  the  selection  of 
lands  in  lieu  thereof  as  indemnity  shall  be 
a  waiver  of  its  right  to  such  sections,  the 
word  "embraced"  is  a  synonym  of  "includr 
ed."  As  defined  by  lexicographers  and  as 
commonly  used,  it  has,  among  others,  the 
two  meanings  ascribed  to  the  word  "in- 
clude," the  first  of  which  accords  with  its 
etymology  from  "claudere."  To  "shut"  is 
"to  confine  within;  to  shut  up;  to  hold,  as 
the  shell  of  a  nut  'includes'  the  kernel;  a 
pearl  is  'included'  in  a  shell."  Webst  Diet 
The  second  and  derivative  meaning  is  to 
^'comprehend,  as  a  genus  the  species;  the 
whole  a  part."  Webster  defines  the  word 
"embraced"  thus:  ••To  encircle;  to  encom- 
pass; to  surround  or  inclose;  to  include,  as 
parts  of  a  whole,  or  as  subordinate  divi- 


sions of  a  part;  to  comprehend;  as,  natural 
philosophy  'embraces'  many  sciences."  The 
statute  speaks  ot  the  school  sections  "em< 
braced"  within  a  reservation,  not  within  tbiB 
exterior  boundary  of  a  reservation,  the  word 
"embraced"  meaning  that  the  school  section 
was  a  constituent  part  of  the  reservation. 
Hibberd  y.  Slack  (U.  S.)  84  Fed.  571«  67& 

ttneliastity  imported* 

The  "embracing"  of  a  man  and  woman 
does  not  necessarily  indicate  unchastity.  It 
is  regarded  as  appropriate  and  is  of  com- 
mon occurrence  among  relatives  and  friends, 
upon  meeting  or  taking  their  departure  from 
each  other,  but  the  circumstances  may  be 
such  that  the  statement  that  a  man  and 
a  woman  were  •'embracing"  each  other  may 
Impute  unchastity  and  be  slanderous.  Ma- 
son V.  Stratton,  1  N.  T.  Supp.  611,  612;  49 
Hun,  606. 


EMBRACERY. 

"Embracery*'  consists  of  all  such  prac^ 
tlces  as  tend  corruptly  to  influence  a  Juror. 
State  ▼.  Williams,  136  Mo.  208,  806,  88  S. 
W.  76. 

.  "Bmbracery"  consists  in  an  attempt  to 
Influence  a  jury  corruptly,  whether  done  by 
persuasion  or  bribery.  Remarks  made  by  a 
witness  to  a  Juror  respecting  the  nature  of 
the  case  and  the  nature  and  character  of  the 
evidence  offered  on  the  trial,  or  the  principles 
on  which  the  jury  ought  to  decide  the  case 
under  their  consideration,  obviously  calcu- 
lated to  Influence  the  juror  In  favor  of  one 
party  and  against  the  other,  amount  to 
"embracery."  Grannls  v.  Branden  (Oonn.)  6 
Day,  260,  274,  5  Am.  Dec.  143. 

"  'Embracery'  is  where  one  attempts  to 
corrupt  or  influence,  or  Instruct  a  jury,  or 
any  way  to  incline  them  to  be  more  favora- 
ble to  the  one  side  or  the  other,  by  money, 
letters,  promises,  threats,  or  persuasions,  ex- 
cept only  by  the  strength  of  evidence  and 
the  arguments  of  counsel  in  open  court  at 
the  trial  of  the  cause."  Brown  v.  Beau- 
champ,  21  Ky.  (6  T.  B.  Mon.)  413,  416,  17 
Am.  Dec.  81. 

"Embracery"  consists  in  such  practices 
as  tend  to  unduly  Influence  the  administra- 
tion of  justice  by  improperly  working  upon 
the  minds  of  the  jurors.  To  constitute  the 
offense  there  must  be  an  attempt  to  carry 
into  effect  the  corrupt  purpose.  To  form  the 
purpose,  and  give  it  expression  merely  In 
words,  is  not  sufficient  State  v.  Brown,  06 
N.  O.  685,  686. 

"Embracery"  is  an  attempt  to  influence 
a  juror  or  jurors  corruptly  to  one  side  by 
threats  or  menaces,  or  by  promises,  pressure, 
entreaties,  money  entertainments,  and  the 
like.    Mills'  Ann.  8t  Oolo.  1801,  i  1207. 
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Inflnenclnc  praad  jnror. 

The  definition  of  the  crime  of  "embra- 
cery" giYen  in  section  75  of  the  Penal  Oode 
iB  as  follows:  *'A  person  who  influences  or 
attempts  to  Influence  improperly  a  Jnror  in 
a  civil  or  criminal  action  or  proceeding,  or 
one  drawn  or  summoned  to  attend  to  such 
a  juror  in  respect  to  his  verdict  or  decision 
in  any  case  or  matter  pending  or  about  to 
be  brought  before  him  in  any  case,  is  guilty 
of  a  misdemeanor."  An  attempt  to  influence 
a  grand  juror  to  prevent  a  certain  prosecution 
is  sufficient  to  sustain  a  conviction  under  the 
statute.  People  v.  Glen«  71  N.  Y«  8upp.  8i>3, 
894,  64  App.  Dlv.  167. 

Unsnccessf Hi  attempt. 

The  crime  of  embracery  is  made  up  of 
the  attempt  to  Influence  a  juror.  Upon  such 
attempt  being  made,  whether  successful  or 
not,  the  crime  is  consummate.  The  corpus 
delicti — ^the  body,  essence  and  substance  of 
the  offense — ^being  the  corrupt  attempt,  it 
Is  wholly  immaterial  whether  the  would-be 
corrupter  gains  his  point  or  not,  or  whether 
the  juror  thus  approached  gives  any  verdict 
or  not,  or  whether  the  verdict  be  true  or 
false.  State  t.  WilUam^  88  S.  W.  75,  77, 
136  Mo.  293. 

Any  attempt  or  effort  corruptly  to  in- 
fluence a  juror,  whether  it  be  successful  or 
not,  is  embracery.  The  crime  may  be  com- 
mitted though  the  object  of  the  embracer 
be  not  accomplished,  and  his  only  act  con- 
sists of  an  attempt  to  carry  out  a  corrupt 
purpose.  There  is  no  such  an  offense  as  an 
"attempt  to  commit  an  embracery,*'  as  the 
act  itself  is  but  an  attempt  State  t.  Sales, 
2  Not.  268,  270. 

EMBROIDERY. 

Tariff  Act  Oct  1,  1890,  Schedule  J,  par. 
873,  provides  for  a  certain  tariff  upon  "em- 
broidered and  hemstitched"  handkerchiefs. 
Held,  that  the  handkerchiefs  referred  to  must 
be  both  embroidered  and  hemstitched,  and 
it  was  not  intended  to  refer  to  those  hand- 
kerchiefs which  were  either  embroidered  or 
hemstitched.  In  re  Grlbbon  (U.  S.)  53  Fed. 
78,  80. 

''Embroidery/'  as  used  in  Tariff  Act 
Oct  1,  1890,  par.  373,  does  not  include  a 
fabric  made  on  a  loom  with  a  Jacquard  at- 
tachment, and  which  is  not  known  in  the 
trade  as  "embroidery,"  or  an  article  of  wear- 
ing apparel  embroidered  by  hand  or  machine. 
In  re  Fellheimer  (U.  S.)  66  Fed.  720,  721. 

EMERGENCY. 

other  emergency,  see  "Other.** 

Webster  deflnes  the  word  "emergency" 
M  "any   event  or  occasional   combination 


of  circumstances  wliich  calls  for  immediate 
action  or  remedy;  pressing  necessity;  exi- 
gency." An  emergency  requiring  the  builds 
ing  of  a  bridge,  arising  before  and  continu- 
ing after  an  emergency  act  went  into  ef- 
fect la  an  "emergency"  within  the  act  Peo- 
ple V.  Supervisors.  21  111.  App.  271,  274. 

An  emergency  is  a  "sudden  or  unex- 
pected happening;  an  unforeseen  occurrence 
or  condition."  Cent  Diet  Under  Laws 
1897,  c.  378,  S  618,  providing  that  in  case  of 
emergency  a  park  commissioner  may  pur- 
chase articles  immediately  required,  without 
calling  for  competition,  at  an  expense  not 
exceeding  $1,000  during  any  one  month,  a 
person  who,  in  an  immediate  possibility  of 
frost,  furnished  material  to  be  used  on  a 
greenhouse  in  a  public  park,  on  an  order 
of  the  superintendent  of  parks,  may  recover 
the  same  from  the  dty.  The  emergency 
arose  because  of  the  fact  that  a  heavy  frost 
would  probably  have  destroyed  defendant's 
plants  if  plaintiff  had  not  furnished  the  ma- 
terial. Sheehan  v.  City  of  New  York,  75  N. 
Y.  Supp.  802,  803,  87  Misc.  Rep.  432. 

Under  Acts  April  8,  1876,  and  April  1, 
1878,  making  the  practice  of  medicine  without 
a  license,  except  gratuitously  and  in  case  of 
emergency,  a  misdemeanor,  an  "emergency'* 
is  a  case  in  which  the  ordinary  medical  prac- 
titioners of  the  schools  provided  for  by  the 
statute,  who  are  provided  with  the  proper 
diplomas  and  have  submitted  themselves  to 
the  proper  examination,  are  not  readily  ob- 
tainable. This  is  an  "emergency,"  as  where 
the  exigency  is  of  so  pressing  a  character 
that  some  kind  of  action  must  be  taken  be* 
fore  such  parties  can  be  found  or  procured. 
Where  a  party  is  satisfled  that  another  school 
of  physicians  or  another  individual  can  ren- 
der him  more  efficient  aid,  more  beneflclal 
services,  than  another,  and  he  therefore  seeks 
his  aid,  that  is  not  an  "emergency."  People 
V.  Lee  Wah,  11  Pac.  851,  71  CaL  80. 

EMIGRANT. 

An  "emigrant^  is  one  who  emigrates 
or  quits  one  country  or  region  to  settle  in 
another;  one  who  qidts  his  country  for  any 
lawful  reason,  with  a  design  to  settle  else- 
where, and  takes  his  family  with  him.  Wil- 
liams V.  Fears,  35  S.  E.  699,  110  Ga.  584, 
50  L.  R.  A.  685;  Varner  v.  State.  36  S.  R 
93,  110  Ga.  595;  Woodson  t.  State,  40  S.  E. 
1013,  1014, 114  Ga.  844. 

EMIGRANT  AGENT. 

An  "emigrant  agent"  within  the  meaning 
of  a  Georgia  statute  imposing  a  tax  upon 
each  emigrant  agent  doing  business  within 
the  state,  means  persons  engaged  in  hiring 
laborers  to  be  employed  beyond  the  limit  of 
the  state.  State  v.  Hunt  40  S.  B.  216,  120 
N.  C.  686,  85  Am.  St  Rep.  758;  WilUams  v. 
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Fears,  21  Sup.  Ct  128,  129,  179  U.  S.  270, 
45  L.  Bd.  186;  Id.,  35  S.  E.  699,  110  Ga. 
584,  50  L.  R.  A.  685;  Vamer  y.  State^  110 
Ga.  595,  86  S.  E.  93. 

One  who  comes  into  the  state  and  em- 
ploys on  his  own  behalf  laborers  to  work  for 
him  outside  the  state  is  not  an  "emigrant 
agent,"  and  not  subject  to  a  tax.  Theus  y. 
State,  89  S.  E.  918,  114  Ga.  53. 

An  "emigrant  agent,"  Is  defined  by  the 
emigrant  act,  22  St  at  Large,  p.  812,  as  any 
person  engaged  in  hiring  laborers  or  so- 
liciting emigrants  in  this  state  to  be  em- 
ployed beyond  the  limits  of  the  state.  State 
y.  Napier,  41  8.  E.  13,  15,  63  S.  a  60. 

EMIORANT  ULBORERS. 

"Emigrant  laborers,"  as  used  in  the  rep- 
resentation that  a  ship  "will  carry  emigrant 
laborers  not  oyer  forty,"  applies  to  men 
only,  and  is  not  yiolated  though,  with  their 
wiyes  and  children,  that  number  is  exceeded. 
Richards  y.  Hayward,  2  Man.  &  G.  574, 
590. 

EBCIOBANT  PA88ENOEB8* 

The  expression  "emigrant  passengers," 
as  used  in  Act  Gong.  March  2,  1882,  regu- 
lating the  number  of  emigrant  passengers 
to  be  carried  by  ships  in  a  certain  territory, 
is  restricted  to  passengers  other  than  cabin 
passengers.  It  is  common  knowledge  that 
the  great  bulk  of  emigrant  travel  from  for- 
eign countries  is  transatlantic.  The  condi- 
tions of  this  travel  are  such  that  emigrant 
passengers  are  exposed  to  the  danger  of  over- 
crowding, a  danger  that  Is  aggravated  by 
the  length  of  the  voyage,  but  which  does  not 
exist  in  short  and  coastwise  voyages.  The 
Danube  (17.  S.)  55  Fed.  993,  995. 

EBCIORATE. 

To  "emigrate"  Is  to  remove  from  one 
country  or  state  to  another  for  the  purpose 
of  residence.  Williams  v.  Fears,  110  Ga. 
584,  686,  85  S.  E.  699,  50  L.  R.  A.  685  (quot- 
ing Webst   Internat  Diet). 

EMINENT  DOMAIN. 

Right  of,  as  franchise,  see  ''Franchise.*' 

Eminent  domain  Is  the  rightful  author^ 
Ity  which  exists  in  every  sovereignty  to  con- 
trol and  regulate  those  rights  of  a  public 
nature  which  appertain  to  its  citizens  in 
common,  and  to  appropriate  and  control  in- 
dividual property  for  the  public  benefit  as 
the  public  safety,  necessity,  convenience,  or 
welfnre  may  demand.  Cherokee  Nation  v. 
Southern  Kan.  R.  Ck>.  (U.  8.)  33  Fed.  900,  905 
(quoting  Cooley,  Const  Lim.);  People  v. 
Humphrey,  23  Mich.  471,  475,  9  Am.  Rep.  94; 


Portage  Tp.  v.  Van  Hoesen,  49  N.  W.  894,  895, 
87  Mich.  536,  14  L.  R.  A.  114. 

The  right  to  take  private  property  for 
public  use  without  the  consent  of  the  owner 
is  called  "eminent  domain."  Consumertf* 
Gas  Trust  Co.  v.  Hariess,  131  Ind.  446,  450, 
29  N.  E.  1062,  15  L.  R.  A.  505;  City  of  Mad- 
ison y.  Daley  (U.  S.)  58  ITed.  751,  753. 

"Eminent  domain  is  the  right  to  resume 
possession  of  private  property  for  public 
use."  Bcekman  v.  Saratoga  &  S.  R.  Co. 
(N.  Y.)  3  Paige,  45,  73,  22  Am.  Dec.  679; 
Bloodgood  v.  Mohawk  &  H.  R.  R.  Co.  (N.  Y.) 
18  Wend.  9,  11,  13,  31  Am.  Dec.  313;  Weir 
V.  St  Paul,  S.  &  T.  F.  R.  Co.,  18  Minn.  155 
(Gil.  139);  Forney  v.  Fremont  E.  &  M.  V. 
R.  Co.,  86  N.  W.  806^  808,  23  Neb.  465. 

Eminent  domain  is  the  right  of  a  gov- 
ernment to  take  and  appropriate  private 
property  to  public  use  whenever  the  exi- 
gency requires  it  Commonwealth  v.  Alger, 
61  Mass.  (7  Cush.)  53,  85;  Commonwealth 
V.  Hearse,  132  Mass.  542,  547,  42  Am.  Rep. 
450;  State  v.  Grifiln,  89  Atl.  260,  69  N.  H. 
1,  41  L.  R.  A.  177,  76  Am.  St  Rep.  139;  For- 
ney V.  Fremont  B.  &  M.  Y.  R.  Co.,  36  N.  W. 
806,  808,  23  Neb.  405. 

"Eminent  domain"  embraces  only  cases 
where,  by  the  authority  of  the  state  and  for 
public  good,  the  property  of  the  individual 
is  taken  without  his  consent  for  the  purpose 
of  being  devoted  to  some  particular  use. 
Newburyport  Water  Co.  v.  City  of  Newbury- 
port  (U.  S.)  103  Fed.  584,  587. 

"Eminent  domain"  is  defined  to  be  the 
sovereign  power  vested  in  the  state  to  take 
private  property  for  public  use.  Groff  v. 
Bird-in-Hand  Turnpike  Co.,  18  Atl.  431,  128 
Pa.  621,  5  L.  R.  A.  661;  Baltimore  &  F. 
Turnpike  Road  v.  Baltimore,  G.  ft  E.  M. 
Pass.  R,  Co.,  31  Atl.  854,  855,  81  Md.  247; 
Jockheck  v.  Shawnee  County  Com'rs,  37 
Pac.  621,  625,  53  Kan.  780;  Forney  v.  Fre- 
mont, B.  ft  M.  V.  R  Co.,  36  N.  W.  806,  808, 
23  Neb.  465;  Weir  v.  St  Paul,  S.  ft  T.  F. 
R.  Co.,  18  Minn.  155,  163  (Gil.  139,  146),  (cit- 
ing 1  Redf.  R.  R.  S  63);  State  v.  Jacksonville 
Terminal  Co.,  27  South.  225,  237,  41  Fla.  377; 
American  Print  Works  v.  Lawrence,  21  N. 
J.  Law  (1  Zab.)  248,  257;  Hale  v.  Lawrence, 
21  N.  J.  Law  (1  Zab.)  714,  728,  47  Am.  Dec. 
190;  Buffalo  ft  N.  Y.  C.  R.  Oo.  v.  Brainard, 
9  N.  Y.  (5  Seld.)  100. 

The  power  of  "eminent  domain'*  Is  the 
public  power  of  buying  what  is  necessary  for 
public  use.  Vamey  v.  Manchester,  58  N.  EL 
430,  432,  40  Am.  Rep.  592. 

It  may  be  defined  as  that  superior  right 
of  property  pertaining  to  sovereignty  by 
which  private  property  acquired  by  its  citi- 
zens under  its  protection  may  be  taken  or  its 
use  controlled  for  the  public  benefit  witliout 
regard  to  the  wishes  of  its  owner.    Cherokee 
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Nation  Y.  Southern  Kan.  R.  Go.  (U.  S.)  33 
Fed.  900,  905  (citing  Cooley,  Const  Urn.  pp. 
623,  524). 

The  right  of  eminent  domain  is  a  right 
which  a  government  possesses  of  taking  the 
property  of  its  subjects  for  necessary  public 
uses  at  a  fair  yaluatipn.  Southwest  Penn- 
sylvania Pipe  Lines  v.  Directors  of  Poor,  1 
Pa.  Go.  Gt  B.  460,  462  (citing  Bouv.  Law 
Diet.). 

The  right  belonging  to  the  society  or  to 
the  sovereign  of  disposing,  In  cases  of  ne- 
cessity and  for  the  public  safety,  of  all  the 
wealth  contained  in  the  state,  iS'  called  the 
"eminent  domain."  Jones  v.  Walker,  13  Fed. 
Gas.  1059,  1066  (citing  Vatt  Law  Nat.);  Jock- 
heck  V.  Shawnee  Gounty,  37  Pac.  621,  625, 
63  Kan.  780;  Caldwell  ▼.  State  (Ala.)  1  Stew. 
&  P.  827,  379;  Stark  Y.  McGowen  (S.  G.)  1 
Nott.  &  McG.  387.  892. 

The  right  of  disposing  of  part  of  the 
property  of  individuals  for  the  public  good 
In  a  state  is  what  Is  called  "eminent  do- 
main.*' Lindsay  ▼.  East  Bay  St  Oom'rs  (S. 
G.)  2  Bay,  88»  45. 

The  right  of  eminent  domain  is  a  right 
of  a  civilized  state  to  take  private  property 
for  public  use,  and  in  order  to  promote  the 
general  welfare.  It  is  called  "eminent  do- 
main" because  it  is  supeiior  to  all  private 
rights,  and  is  an  exercise  of  the  sovereign 
authority,  which  of  necessity  resides  in  all 
governments  for  the  common  benefit  and  wel- 
fare of  their  citizens.  Twelfth  St  Market 
Co.  V.  Philadelphia  ft  B.  T.  R.  Co.,  21  Atl. 
989,  142  Pa.  580. 

The  right  of  eminent  domain  is  the  right 
of  the  sovereignty  to  use  the  property  of  its 
members  for  the  public  good  or  public  ne- 
cessity. In  the  civil  law  the  right  is  termed 
"dominium  emlnens."  Gilmer  v.  Lime  Point 
18  Gal.  229,  260. 

The  right  to  take  private  property  for 
public  use,  or  of  eminent  domain,  is  a  re- 
served right  attached  to  every  man's  land, 
and  paramount  to  his  right  of  ownership. 
The  right  consists  of  two  elements — ^the  right 
to  take,  and  the  right  to  judge  of  and  to  de- 
termine the  exigency  and  necessity  for  tak- 
ing it  They  are  both  and  equally  vested  in 
the  legislature.  Bouv.  Law  Diet  says:  "It 
belongs  to  the  legislature  to  decide  what  im- 
provements are  of  sufiiclent  importance  to 
justify  the  exercise  of  the  right  of  eminent 
domain."     Todd  v.  Austin,  34  Conn.  78,  88. 

The  right  of  eminent  domain  Is  the  right 
of  a  state,  through  Its  regular  organization, 
to  reassert  either  temporarily  or  permanent- 
ly, its  dominion  over  any  portion  of  the  soil 
of  the  state  on  account  of  public  exigency 
and  for  the  public  good;  thus,  in  time  of 
war  or  insurrection,  the  proper  authorities 
may  possess  and  hold  any  part  of  the  ter- 
ritory of  the  state  for  the  common  safety; 


and  in  time  of  peace  the  legislature  may  au- 
thorize the  appropriation  of  the  same  to 
public  purposes,  such  as  the  opening  of  roads, 
construction  of  defenses,  or  providing  chan- 
nels for  trade  or  travel.  Civ.  Code  Ga.  1895. 
S  3052. 

As  attrilrate  of  sorerelgnty* 

In  every  x)oUtlcal  sovereign  community 
there  inheres  necessarily  the  right  and  the 
duty  of  guarding  its  own  existence,  and  of 
protecting  and  promoting  the  interests  and 
welfare  of  the  community  at  larg^  This 
power,  denominated  the  "eminent  domain" 
of  the  states,  is,  as  its  name  imports,  para- 
mount to  all  private  rights  Invested  under 
the  government  This  power  and  this  duty 
are  to  be  exerted,  not  only  in  the  highest 
acts  of  sovereignty,  and  in  the  external  re- 
lations of  government;  they  reach  and  com- 
prehend likewise  the  Interior  polity  and  rela- 
tions of  social  life,  which  should  be  regulated 
with  reference  to  the  advantage  of  the  whole 
society.  State  v.  Deslesdenler,  7  Tex.  76, 
99  (citing  West  River  Bridge  Co.  v.  Dix,  47 
U.  S.  [6  How.]  531,  12  L.  Ed.  535). 

The  right  of  eminent  domain  appertains 
to  every  independent  government  It  re- 
quires no  constitutional  recognition.  It  is 
an  attribute  of  sovereignty.  The  provision 
found  in  the  constitutions  of  our  various 
states  providing  for  just  compensation  for 
private  property  taken  or  damaged  for  pub- 
lic use  is  a  limitation  only  on  the  exercise 
of  that  right  Southern  Illinois  ft  M.  Bridge 
Co.  V.  Stone,  78  S.  W  453,  456,  174  Mo.  1, 
63  L.  R.  A.  301. 

The  right  of  eminent  domain  is  an  in- 
cident of  sovereignty,  and  exists  in  every 
government  Private  mischief,  rather  than 
public,  must  of  necessity,  be  endured.  Sy- 
monds  v.  City  of  Cincinnati,  14  Ohio,  147, 
174,  45  Am.  Dec.  52a  This  right  is  inher- 
ent In  government  and  is  perhaps  insepar- 
able from  the  idea  of  sovereignty.  Gilmer  v. 
Lime  Point  18  Gal.  229,  250. 

The  right  of  eminent  domain  does  not 
comprehend  all,  but  only  is  among,  the  pre- 
rogatives of  majesty.  Charles  River  Bridge 
V.  Warren  Bridge,  36  U.  S.  (11  Pet)  420,  640, 
9  L.  Ed.  773,  938. 

The  power  of  eminent  domain  is  not 
created  by  constitution  or  statute.  It  is  an 
inherent  attribute  of  sovereignty.  It  existed 
in  the  sovereign  long  before  the  adoption  of 
any  constitution.  Kennebec  Water  Dist  v. 
City  of  Waterville,  52  Atl.  774,  777,  96  Me. 
234. 

The  right  of  eminent  domain  is  an  ex- 
ercise of  the  highest  act  of  sovereignty.  It 
can  only  be  called  into  existence  by  the  au- 
thority of  the  legislature,  and  must  be  exer- 
cised in  the  mode  and  by  the  tribunal  pro- 
vided by  law.  City  of  MaUlson  v.  Daley 
(U.  S.)  58  Fed.  751,  T53. 
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The  right  of  eminent  domain  is  a  high 
prerogative  of  sovereignty,  which  cannot  be 
exercised  without  an  expressed  grant  or  one 
necessarily  implied.  To  take  private  prop- 
erty for  public  use  is  in  derogation  of  private 
rights.  The  necessity  of  taking  private  prop 
erty  for  public  use  must  be  determined  by 
the  person  or  tribunal  designated  by  law  for 
that  purpose.  This  right  of  taking  private 
property  for  public  use  existed  at  common 
law.  Park  Com'rs  of  Louisville  ▼.  Du  Pont, 
G2  S.  W.  891,  892.  110  Ky.  743. 

Eminent  domain  is  one  of  the  highest 
attributes  of  sovereignty.  By  it  the  sover- 
eign power,  state  or  federal,  is  enabled  to 
take  private  property  and  appropriate  it  to 
public  use.  But,  subject  to  this  sovereign 
power,  private  ownership  is  absolute,  and 
such  absolute  ownership  is  safeguarded  by 
a  twofold  constitutional  protection,  viz.,  it 
can  only  be  taken  away  by  due  process  of 
law,  and  then  on  payment  of  Just  compensa- 
tion. It  is  also  true  that  the  sovereign  state 
or  nation  can,  by  virtue  of  its  superior  do- 
minion or  eminent  domain,  reappropriate  to 
an  additional  or  secondary  public  use  prop- 
erty it  has  once  set  apart  to  public  use;  for 
it  must  be  apparent  that  the  sovereign  power 
cannot,  by  dedicating  property  to  one  use, 
preclude  Itself  from  rededicatlng  the  same 
property  to  some  other  public  use.  It  will 
therefore  be  apparent  that  the  federal  gov- 
ernment in  promoting  federal  constitutional 
powers,  and  the  state  in  its  sphere,  have  the 
sovereign  right  to  appropriate  private  prop- 
erty to  public  use,  and  to  reappropriate  prop- 
erty once  set  apart  to  public  uses  to  other 
and  additional  ones.  Western  Union  Tel.  Oo. 
V.  Pennsylvania  R.  Go.  (U.  S.)  120  Fed.  362, 
370,  371. 

In  holding  that  the  right  of  eminent  do- 
main existed  in  the  United  States  govern- 
ment, and  could  be  exercised  within  the 
state  so  far  as  necessary  to  the  enjoyment 
of  the  powers  conferred  upon  the  federal 
government  by  the  constitution.  It  was  said 
by  Mr.  Justice  Strong  that  "no  one  doubts 
the  existence  in  the  state  governments  of 
the  right  of  eminent  domain, — a  right  dis- 
tinct from  and  paramount  to  the  right  of 
ultimate  ownership.  It  grows  out  of  the 
necessities  of  their  being,  not  out  of  the 
tenure  by  which  lands  are  held.  It  may  be 
exercised  though  the  lands  are  not  held  by 
grant  from  the  government  either  mediate- 
ly or  immediately,  and  independent  of  the 
consideration  whether  they  would  escheat  to 
the  government  In  case  of  a  failure  of  heirs. 
The  right  Is  an  offspring  of  political  neces- 
sity, and  it  is  inseparable  from  sovereignty 
unless  denied  to  It  by  its  fundamental  law. 
But  It  Is  no  more  necessary  for  the  exercise 
of  the  powers  of  a  state  government  than 
for  the  federal  government  That  govern- 
ment is  as  sovereign  within  its  sphere  as  the 
states  are  within  theirs.    True,  its  sphere  la 


limited;  certain  subjects  only  are  commit- 
ted to  it;  but  its  power  over  those  subjects 
is  as  full  and  complete  as  the  power  of  the 
states  to  which  their  sovereignty  extends. 
The  powers  Invested  by  the  Constitution  In 
the  general  government  command  for  their 
exercise  the  acquisition  of  lands  In  all  the 
states.  These  are  needed  for  forts,  armories, 
and  arsenals,  for  navy  yards,  lighthouses, 
for  customhouses,  post  offices,  and  court- 
houses, and  other  public  uses.  If  the  right 
to  acquire  property  for  such  uses  may  be 
made  a  barren  right  by  the  unwillingness  of 
property  holders  to  sell,  or  by  the  action  of 
the  state  prohibiting  a  sale  to  the  federal 
government,  the  constitutional  grants  of 
power  may  be  rendered  nugatory,  and  the 
government  dependent  for  practical  exist- 
ence upon  the  will  of  the  state,  or  even  up- 
on that  of  a  private  citizen."  Kohl  v.  United 
States,  91  U.  S.  367,  371,  23  L.  Ed.  449. 

It  is  a  right  which  pertains  to  no  other 
power  than  sovereignty,  and  does  not  come 
out  of  the  tenure  by  which  lands  are  held. 
Cherokee  Nation  v.  Southern  Kan.  R.  Co.  (U. 
S.)  33  Fed.  900.  006. 

The  power  of  eminent  domain,  or,  in 
other  words,  the  power  to  take  private  prop- 
erty for  public  use.  Is  In  the  state.  All 
property  is  subject  to  this  power.  It  is  a 
power  recognized  under  the  Constitution  and 
law  of  the  land.  Fort  St.  Union  Depot  Oo. 
V.  Backus^  61  N.  W.  787,  780,  103  Mich.  556. 

Same— Ezeroise  by  oorporationst  eto. 

The  right  of   eminent  domain   belongs 
alone    to    the   sovereign.     Consumers'    Gas 
Trust  Co.  V.  Harless,  131  Ind.  446,  450,  20 
N.  B.  1062,  15  L.  R.  A.  505.     It  embraces  all 
cases  where,  by  the  authority  of  the  state 
and  for  the  public  good,  the  property  of  the 
individual  is  taken  without  his  consent,  for 
I  the  purpose  of  being  devoted  to  some  par- 
1  ticular  use,  either  by  the  state  in  its  sover- 
eign capacity,  or  by  a  corporation,  public  or 
I  private,  or  by  a  private  citizen,  to  whom  such 
right  has  been  granted  by  the  stata    Con- 
sumers' Qas  Trust  Co.  v.  Harless,  131  Ind. 
446,  450,  29  N.  B.  1062,  15  L.  R.  A.  505. 

The  state  as  a  sovereign  possesses  emi- 
nent domain  as  a  necessary  attribute  of  sover- 
eignty, and  there  is  no  reason  why  the  Leg- 
islature, representing  the  state,  may  not  en- 
act laws  by  which  "eminent  domain"  may 
be  exercised  by  a  private  corporation;  for 
there  is  nothing  in  the  term  which  implies 
any  restriction  as  to  the  manner  in  which 
this  power  of  the  sovereignty  to  take  private 
property  for  public  uses  may  be  exercised. 
Weir  V.  St  Paul,  S.  &  T.  F.  R.  Co.,  18  Mina 
155,  163  (GU.  139,  146). 

The  property  may  be  appropriated  by  the 
legislature,  or  the  power  of  appropriating  it 
may  be  conferred  upon  private  corporations. 
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to  be  exercised  by  them  in  the  execution  of 
works  in  which  the  public  is  interested. 
Southern  Illinois  &  M.  Bridge  Co.  v.  Stone, 
73  S.  W.  453,  456^  174  Mo.  1.  63  L.  a.  ▲. 

Oompensatioiu 

The  power  of  eminent  domain  Is  the 
right  to  take  private  property  for  public  use, 
compensation  therefor  first  having  been  made. 
City  of  Belleville  v.  Hallowell,  21  Pac.  105. 
107,  41  Kan.  192. 

Eminent  domain  Is  the  right  to  resume 
the  possession  of  private  property  for  public 
use,  on  paying  a  just  com][)ensation  there- 
for. Bloodgood  V.  Mohawk  &  H.  R.  R.  Co. 
(N.  Y.)  18  Wend.  9,  11,  13.  31  Am.  Dec.  313. 
Eminent  domain  is  the  power  of  compelling 
a  landowner  to  sell  it  for  public  purposes. 
In  re  Opinion  of  the  Justice^,  83  Atl.  1076, 
1077,  66  N.  H.  629. 

A  payment  either  made,  or  by  the  agree- 
ment of  the  parties  to  be  made,  is  an  essen- 
tial part  of  the  legal  idea  of  a  purchase, 
whether  voluntary  or  compulsory.  Volun- 
tary and  without  payment.  It  Is  a  donation; 
compulsory  and  without  payment,  it  Is  a  rob- 
bery.   Orr  V.  Qulmby,  54  N.  H.  590,  611. 

Elmlnent  domain  is  the  right  of  the  gov- 
ernment to  take  and  appropriate  private 
property  to  public  use  whenever  the  public 
exigency  requires  it,  which  can  be  done  only 
on  condition  providing  a  reasonable  compen- 
sation therefor.  State  v.  Griffin,  39  Atl.  260, 
69  N.  H.  1,  41  L.  B.  A.  177,  70  Am.  St  Rep. 
139;  Commonwealth  v.  Bearse,  182  Mass.  542, 
547,  42  Am.  Rep.  450;  Forney  v.  Fremont, 
B.  &  M.  V.  R.  Co.,  36  N.  W.  806,  808»  23  Neb. 
465;  Wells  v.  Somerset  &  K.  R.  Co.,  47  Me. 
346,  347.  The  obligation  to  make  compensa- 
tion, however,  follows  this  right,  as  the  shad- 
ow does  the  substance,  and  is  concomitant 
with  it  It  is  not  in  all  countries  a  legal  obli- 
gation, but  it  is  an  obligation  of  natural  equi- 
ty and  justice  everywhere.  It  is,  however, 
incorporated  In  our  organic  law  that  compen- 
sation in  money  shall  be  made  to  the  owner 
whenever  his  property  is  appropriated  for  the 
public  welfare.  That  just,  full,  and  adequate 
compensation  must  be  made  and  in  money  is 
certain;  more  cannot  be  required.  Symonds 
V,  City  of  Cincinnati,  14  Ohio,  147.  174,  45 
Am.  Dec.  529. 

The  limit  to  the  right  of  eminent  domain 
in  this  state  is  that  no  man's  property  shall 
be  taken  by  law  without  just  compensation, 
nor,  except  in  case  of  the  state,  without  such 
'zompeu Ration  first  assessed  and  tendered. 
Consumers*  Gas  Trust  Co.  v.  Harless,  131 
Ind.  446,  450,  29  N.  B.  1062,  15  L.  R.  A. 
505. 

Extent  of  power. 

The  power  of  eminent  domain  is  a  pre- 
rogative of  sovereignty.    It  Is  limited  only 


by  the  public  exigency  upon  which  It  is 
founded.  All  kinds  of  property  are  alike 
subject  to  it  Property  once  taken  for  pub- 
lic use  may  be  taken  for  a  different  use 
whenever,  in  the  judgment  of  the  legislature, 
the  public  exigency  therefor  exists.  Indian- 
apolis &  V.  R.  Co.  V.  Indianapolis  &  M. 
Rapid  Transit  Oo.  (Ind.)  67  N.  B.  1013,  1014 
(citing  Worcester  &  N.  R.  Co.  v.  Railroad 
CJom'rs,  118  Mass.  561;  City  of  Terre  Haute 
V.  Bvansville  &  T,  H.  R.  Co.,  149  Ind.  174, 

46  N.  B.  77.  87  L.  R.  A.  189). 

The  state  may.  In  the  exercise  of  the  right 
of  eminent  domain,  appropriate  the  water 
of  any  stream  to  any  purpose  which  will 
subserve  the  public  Interests.  Clark  v.  Cam- 
bridge &  A.  Irr.  &  Imp.  Co^  64  N.  W.  239, 
241,  45  Neb.  798. 

Publlo  use  or  necessity* 

It  has  its  foundation  in  the  Imperative 
law  of  necessity,  which  alone  justifies  and 
limits  its  exercise.  The  states  of  the  Union 
cannot  exercise  this  right  within  their  ter- 
ritorial limits  for  purposes  which,  under 
the  division  of  powers  between  the  United 
States  and  the  individual  states,  are  within 
the  sphere  of  the  sovereignty  of  the  United 
States.  Such  purposes,  though  to  be  accom- 
plished within  the  territorial  limits  of  a 
state,  are  beyond  the  scope  of  the  eminent 
domain  of  such  state.  The  right  of  eminent 
domain  in  every  sovereignty  exists  only  for 
its  own  purposes.  People  v.  Humphrey,  28 
Mich.  471,  475,  9  Am.  Rep.  94. 

Bminent  domain  Is  the  right  of  the  gov- 
ernment to  appropriate  private  property  to 
public  uses  In  case  of  necessity.  Hale  v. 
Lawrence.  21  N.  J.  Law  (1  Zab.)  714,  728, 

47  Am.   Dec.   190. 

The  right  of  eminent  domain  Is  to  be 
exercised  only  when  the  public  necessities 
or  convenience  require  It  Consumers*  Gas 
Trust  Co.  V.  Harless,  131  Ind.  446,  450,  21) 
N.  B.  1062,  15  L.  R.  A.  505. 

The  right  of  eminent  domain,  or  inherent 
sovereign  power,  gives  the  legislature  the 
control  of  private  property  for  public  use, 
and  as  a  general  rule  It  rests  in  the  wisdom 
of  the  legislature  to  determine  what  is  a 
public  use.  City  of  Pittsburg  v.  Scott,  1 
Pa.  (1  Barr)  309,  314. 

Bminent  domain  is  the  power  to  take 
private  property  for  public  use.  This  right 
may  be  exercised  when  required  for  the  pub- 
lic good  in  the  construction  of  a  railroad,  by- 
road, canal,  or  the  like.  The  right  of  emi- 
nent domain,  however,  does  not  permit  the 
sovereign  power  to  take  the  property  of  one 
citizen  and  transfer  it  to  another,  even  for 
full  compensation.  In  other  words,  the  right 
of  eminent  domain  gives  to  the  legislature 
the  control  of  private  property  for  public 
uses,  and  for  public  uses  only.    Forney  v. 
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Fremont,  E.  ft  M.  Y.  B.  Ck>.,  36  N.  W.  806^ 
806,  23  Neb.  465. 

Tb«  right  of  eminent  domain  can  only 
tM  invoked  tor  the  compulsory  taking  or  the 
enforced  aK>ropriation  of  private  property 
when  tome  public  exigency  requires  the  ex- 
ercise of  that  sovereign  right  Blackman 
V.  Halves,  72  Ind.  615,  51&  Nor  will  the 
legislative  declaration  that  the  use  for  which 
authority  is  given  to  exercise  the  right  to 
seize  the  property  of  the  individual  is  a  pub- 
lic use,  make  it  a  public  use.  Great  Western 
Natural  Gas  ft  Oil  Go.  v.  Hawkins,  66  N. 
B.  765,  768^  30  Ind.  App.  557. 

"Although  the  sovereign  power  in  free 
governments  may  appropriate  all  the  prop- 
erty, public  as  well  as  private,  for  public 
purposes,  making  compensation  therefor,  yet 
it  has  never  been  understood,  at  least  never 
in  our  republic  that  the  sovereign  power  can 
take  the  private  property  of  A.  and  give  it 
to  B.  by  the  right  of  eminent  domain,  or 
that  it  can  take  it  at  all,  except  for  public 
purposes,  or  that  it  can  take  it  for  public 
purposes  without  the  duty  and  responsibility 
of  making  compensation  for  the  sacrifice  of 
the  private  property,  and  one  for  the  good 
of  the  whole."  Charles  Biver  Bridge  v. 
Warren  Bridge,  86  U.  S.  (11  Pet)  420,  640,  9 
L.  Ed.  773,  938. 

"The  right  of  eminent  domain  does  not 
imply  a  right,  in  the  exercise  of  the  power, 
to  take  the  property  of  one  citizen  and  trans- 
fer it  to  another,  even  for  a  full  compensa- 
tion, where  the  public  interest  will  in  no 
way  be  promoted  by  such  transfer.  And  if 
the  legislature  should  attempt  thus  to  trans- 
fer the  property  of  one  individual  to  another, 
where  there  could  be  no  pretense  of  benefit 
to  the  public  by  such  exchange,  it  would 
probably  be  a  violation  of  the  contract  by 
which  the  land  was  granted  by  the  govern- 
ment to  the  individual,  or  to  those  under 
whom  he  claimed  title,  and  repugnant  to  the 
Constitution  of  the  United  States."  Beek- 
man  v.  Saratoga  ft  S.  R.  Co.  (N.  Y.)  8  Paige, 
45,  73,  22  Am.  Dec.  679. 

The  right  of  eminent  domain  is  the  right 
to  take  private  property  for  public  uses  when 
needed  to  execute  the  powers  conferred  by  the 
Constitution,  and  is  possessed  by  the  United 
States  without  the  consent  of  the  state.  Ft 
Leavenworth  R.  Co.  v.  Lowe,  5  Sup.  Ct  995, 
998,  114  U.  S.  525,  29  L.  Ed.  264. 

When  the  use  is  determined  to  be  a  pub- 
lic one,  the  necessity  or  expediency  of  ap- 
propriating any  particular  property  is  not 
a  subject  of  judicial  inquiry.  Southern  Illi- 
nois ft  M.  Bridge  Oo.  v.  Stone,  73  S.  W.  453, 
456,  174  Mo.  1,  63  L.  B.  A.  801. 

Duo  process  of  law  affeetliic* 

It  is  not  necessary  for  the  legislature,  in 
the  exercise  of  the  right  of  ^'eminent  do- 


main," either  directly  or  indirectly,  through 
public  ofilcers  or  agents,  to  invest  the  pro- 
ceedings with  the  forms  or  substance  of  judi 
dal  process.  It  may  allow  the  owner  to  in- 
tervene and  participate  in  the  discussion  be- 
fore the  ofiScer  or  board  to  whom  the  power 
of  determining  whether  the  appropriation 
shall  be  made  in  a  particular  case,  or  it  may 
provide  that  the  officers  shall  act  upon  their 
own  views  of  propriety  and  duty  without  the 
aid  of  a  forensic  contest  The  appropriation 
of  the  property  is  an  act  of  public  adminis- 
tration, and  the  form  and  manner  of  its 
performance  is  such  as  the  legislature  shall 
in  its  discretion  prescribe.  Therefore  the 
constitutional  provision  which  declares  that 
no  citizen  shall  be  deprived  of  his  property 
without  due  process  of  law  has  no  applica- 
tion to  proceedings  for  the  condemnation  of 
property  under  the  exercise  of  the  right  of 
eminent  domain.  People  ▼•  Smith,  21  N.  Y. 
595,  599. 

As  tat  estate. 

Eminent  domain  is  not  of  the  nature  of 
any  estate  or  interest  in  property  reserved 
or  otherwise  acquired,  but  simply  a  power 
to  appropriate  enough  property  as  the  public 
interests  require^  and  which  pertains  to  sov- 
ereignty as  a  necessary  consonant  and  inex- 
tinguishable attribute.  Jockheck  v.  Shawnee 
County,  37  Pac.  621,  625,  53  Kan.  780. 

Pollee  power  diitlngnishecL 

See,  also,  "Police  Power.* 

Eminent  domain  does  not  include  the 
right  to  regulate  property  devoted  to  the  use 
in  which  the  public  has  an  interest,  but  such 
regulation  falls  within  the  police  power  of 
the  state.  State  v.  Jacksonville  Terminal  Co., 
27  South.  221,  223,  41  Fla.  363. 

The  destruction  of  a  building  to  prevent 
the  spread  of  a  conflagration  rests  upon 
the  ground  of  private,  and  not  public,  neces- 
sity, and  hence  is  not  the  exercise  of  the  right 
of  eminent  domain.  American  Print  Works 
V.  Lawrence,  21  N.  J.  Law  (1  Zab.)  248^  257. 

TazatioaL  distiiigiiiiilLed. 

See,  also,  "Tax— Taxation.* 

Eminent  domain  is  the  right  of  the  sov- 
ereignty to  use  the  property  of  its  members 
for  the  public  good  or  public  necessity,  and, 
though  in  a  broad  sense  it  includes  the  right 
of  levying  taxes  on  private  property,  the 
term,  in  its  modern  acceptance,  applies  es- 
pecially to  the  taking  of  some  particular  pri- 
vate property  for  some  particular  public  use. 
Gilmer  v.  Lime  Point,  18  Cal.  229,  251. 

The  exercise  of  the  power  of  assess- 
ments for  grading,  paving,  opening,  widen- 
ing, or  vacating  streets  and  other  purposes 
for  which,  within  proper  limits,  they  may 
be  authorized,  is  not  by  way  of  eminent  do- 
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main,  but  referable  solely  to  the  taxing  pow- 
er. In  re  Vacation  oT  Center  St»  8  AXL  56, 
69,  115  Pa.  247. 

EMIT. 

"Emit'*  as  need  in  United  States  Con- 
stitution, providing  that  no  state  shall  emit 
bills  of  credit,  means  issue.  Briscoe  v.  Bank 
of  Kentucky,  36  U.  8.  (11  Pet.)  257,  316,  9  L. 
Ed.  709.  928. 

The  word  "emit"  in  the  constitutional 
proTlsion  declaring  that  no  state  shall  emit 
bills  of  credit,  means  '*an  emission  of  paper; 
a  putting  off,  putting  out  putting  forth,  or 
issuing  bills  by  a  state  for  the  payment  of 
money  at  some  time,  by  some  person,  and 
on  credit"  Briscoe  v.  Bank  of  Kentucky, 
36  U.  S.  (11  Pet)  257,  328,  9  L.  Ed.  709, 
928. 

To  emit  bills  of  credit  is  to  issue  paper 
Intended  to  circulate  through  the  community 
for  Its  ordinary  purposes  as  money,  which 
paper  is  redeemable  at  a  future  day.  Craig 
V.  Missouri,  29  U.  S.  (4  Pet)  410,  418.  7  L. 
Ed.  903;  Ramsey  y.  Cox,  26  Ark.  366,  369 
(citing  4  Kent  Comm.  408;  2  Story,  Const 
Llm.  SS  1358-1370;  Craig  v.  Missouri,  29  U. 
S.  [4  Pet]  431,  7  L.  Ed.  903).  And  it  does 
not  mean  those  contracts  by  which  a  state 
binds  itself  to  pay  money  at  a  future  day 
for  services  actually  received  or  for  money 
borrowed  for  present  use.  Craig  v.  Missouri, 
29  U.  S.  (4  Pet)  410,  432,  7  L.  Ed.  903; 
Houston  &  T.  C.  R.  Oo.  v.  Texas,  20  Sup. 
Ct  545,  552,  177  U.  S.  66,  44  L.  Ed.  672. 

EMOLUMENT. 

Emolument  Is  the  profit  arising  from  of- 
fice or  employment;  that  which  is  received 
as  compensation  for  services,  or  which  is  an- 
nexed to  the  possession  of  office,  as  salary, 
fees,  and  perquisites.  Reals  v.  Smith,  56  P. 
690,  692,  8  Wyo.  159;  Apple  v.  Crawford 
County,  105  Pa.  300,  303.  51  Am.  Rep.  205, 
14  Wkly.  Notes  Cas.  322,  324,  41  Leg.  Int. 
322;  Vansant  v.  State,  53  Atl.  711,  714.  96 
Md.  110;  Town  of  Bruce  v.  Dickey,  6  N.  E. 
435,  439,  116  111.  527. 

"Emolument"  as  used  in  Comp.  Laws.  ( 
6803.  providing  that  every  executive  officer 
who  asks  or  receives  any  emolument,  except- 
ing such  as  is  authorized  by  law,  for  doing 
any  official  act  is  guilty  of  a  misdemeanor, 
includes  the  word  "fee,"  and  also  the  word 
"compensation."  State  v.  Bauer,  47  N.  W. 
878,  379,  1  N.  D.  273. 

"Emoluments,"  as  used  In  Act  Cong. 
April  30,  1802,  providing  that  when  the  actual 
emoluments  of  any  collector  exceed  a  certain 
sum  the  excess  should  be  accounted  for,  nec- 
essarily embraces  in  the  limitation  the  fees 
as  well  as  the  commissions  belonging  to  the 


office.  The  argument  would  be  quite  aa  strong 
In  favor  of  excluding  "commissions"  as  In  the 
case  of  "fees,"  as  the  one  can  In  no  more 
appropriate  sense  be  regarded  as  emoluments 
of  office  than  the  other.  These  terms  denote 
a  compensation  for  a  particular  kind  of  serv- 
ice to  be  performed  by  the  officer,  and  are  dis- 
tinguishable from  each  other,  and  are  so  used 
and  understood  by  Congress  in  the  several 
compensation  acts.  They  also  are  distin- 
guishable from  the  term  "emoluments,"  that 
being  more  comprehensive  and  embracing  ev- 
ery species  of  compensation  or  pecuniary 
profit  derived  from  a  discharge  of  the  duties 
of  the  office.  Hoyt  v.  United  States,  51  U.  8. 
(10  How.)  109,  135,  18  L.  Ed.  348,  576^ 

Board  of  prisoners* 

Const,  art.  3,  §  13,  declares  that  no  law 
shall  extend  the  term  of  any  public  office,  or 
Increase  or  diminish  the  salary  of  the  offi- 
cer, or  emoluments  of  his  office,  after  his 
election  or  appointment  Held,  that  the  word 
"emolument"  Imported  more  than  salary  or 
fees,  embracing  all  the  profits  derived  from 
an  office,  which  would  include  the  compensa- 
tion provided  to  be  paid  to  a  sheriff  for  the 
boarding  of  prisoners;  and  hence,  the  amount 
having  been  fixed  at  a  certain  sum  per  diem, 
the  Legislature  had  no  power,  during  the 
sheriff's  term  of  office,  to  provide  that  the 
compensation  for  such  service  should  rest  in 
the  discretion  of  a  majority  of  the  Judges  of 
the  court  of  quarter  sessions.  Apple  v.  Craw- 
ford County,  106  Pa.  300,  803,  51  Am.  Rep. 
205,  14  Wkly.  Notes  Cas.  322,  824;  Id.,  41 
Leg.  Int  322. 

Ezemptioii  from  military  duty* 

The  word  "emolument"  means  profit  or 
advantage,  and  may.  In  our  opinion,  compre- 
hend an  exemption  from  military  duty,  as 
the  term  is  used  In  the  federal  statute  pre- 
scribing the  oath  to  be  taken  by  those  who 
are  employed  In  the  care  or  carriage  of  the 
mail,  and  declaring  that  such  oath  shall  be 
taken  before  they  enter  upon  their  duties,  or 
become  entitled  to  receive  the  emoluments  of 
their  offices.  Twombly  ▼.  Plnkham,  3  N.  H. 
370,  376. 

Interest  on  offioial  deposits* 

The  term  "emoluments,"  as  used  in  a  stat- 
ute providing  that  county  treasurers  shall  re- 
ceive as  their  compensation  an  annual  salary, 
to  be  paid  out  of  the  fees,  commissions,  and 
emoltiments  In  their  offices,  was  clearly  In- 
tended to  be  taken  In  a  general  and  compre- 
hensive sense,  so  as  t6  embrace  all  other 
proper  receipts  of  the  office  not  Included  with- 
in the  terms  "fees"  or  "commissions**  as  de- 
fined and  understood.  To  hold  that  "emolu- 
i  ment"  as  used  In  this  connection  means  any  ac- 
cretion, increment,  gain,  or  profit  to  the  office 
is  in  accord  with  common  sense  and  common 
usage  as  well  as  with  the  established  rules  for 
the  interpretation  of  the  English  language  and 
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for  the  construction  of  statuteB.  Such  emolu- 
ments do  not  Include  Interest  on  money  de- 
posited by  the  treasurer  without  the  consent 
of  the  county  commissioners,  as  the  statute 
forbids  the  deriving  of  benefit  by  any  offi- 
cer from  the  deposit  of  public  funds  In  his 
charge.  Arapahoe  County  Com'rs  v.  Hall,  49 
Pac.  370.  871,  372,  9  Colo.  App.  638. 

The  t^m  ''emoluments,"  as  used  In 
Code,  art  17,  $  14,  making  the  bond  of  the 
clerk  of  court  liable  for  the  "emoluments  of 
his  office,"  Includes  Interest  drawn  by  him  on 
license  fees  deposited  in  bank.  Vansant  ▼• 
State,  53  Atl.  711,  714,  96  Md.  Ua 


EMOTIONAL  INSANITY. 

The  term  "emotional  Insanity,"  or  "ma- 
nia transltorla,"  applies  to  the  case  of  one  in 
the  possession  of  his  ordinary  reasoning  fac- 
ulties who  allows  his  passions  to  convert  him 
into  a  temporary  maniac.  Mutual  Life  Ins. 
Co.  ▼.  Terry,  82  U.  S.  (15  Wall.)  580,  583,  21 
U  Ed.  236. 

It  is  not  error  to  state,  in  a  charge  in  a 
criminal  case  upon  the  defense  of  insanity, 
that  the  law  rejects  the  doctrine  of  what  Is 
called  emotional  insanity,  which  begins  on 
the  eve  of  the  criminal  act,  and  leaves  off 
when  it  is  committed.  People  y.  Kemaghan, 
14  Pac.  566,  568,  72  CaL  609. 


EMPANEL 

See  "Impanel.* 

EMPIRICISM. 

"Empiricism"  is  defined  as  a  practice  of 
medicine  founded  on  mere  experience,  with- 
out the  aid  of  science  or  the  knowledge  of 
principles.  Nelson  v.  State  Board  of  Health, 
57  8.  W.  501,  503,  108  Ky.  769,  22  Ky.  Law 
Rep.  488,  50  L.  R.  A.  383. 

Where  defendant  was  engaged  in  the 
practice  of  magnetic  healing  without  license 
provided  by  the  statute,  it  may  be  presumed 
that  he  was  engaged  in  "empiricism,"  which 
is  defined  as  a  practice  of  medicine,  using 
that  term  in  its  popular  sense,  founded  on 
mere  experience,  without  the  aid  of  science 
or  a  knowledge  of  its  principles.  Parks  v. 
State,  64  N.  E.  862,  868»  159  Ind.  211,  59  L.  R. 
A.  190. 


EMPLOY. 

Under  the  constitution  of  the  Methodist 
Church,  giving  the  president  of  the  annual 
conference,  during  its  recess,  power  to  em- 
ploy such  ministers  and  preachers  as  are  duly 
recommended,  the  president  of  the  confer- 
ence hat  power  to  station  a  minister  in  a  par- 


ticular church  during  a  recess  of  the  confer- 
ence without  the  consent  of  such  church. 
Robinson  v.  Cocheo,  46  N.  Y.  Supp.  55,  57,  18 
App.  Div.  825. 

Act  Feb.  2S,  1887,  requires  all  railroad 
engineers  to  be  examined  as  to  color  blind- 
ness, and  requires  the  railroad  employing 
them  to  pay  the  expenses  of  such  examina- 
tion. In  construing  the  statute,  it  was  held 
that  the  provision  relating  to  employing  had 
no  reference  to  the  mere  contract  under 
which  the  services  were  performed,  so  as  to 
affect  a  contract  of  hiring  made  In  another 
state,  but  that  it  relates  to  and  regulates  the 
services  procured  to  be  performed  for  the  cor- 
poration. Its  meaning  in  the  statute  is  to 
make  use  of;  to  Intrust  with  some  agency  or 
duty;  making  use  of;  Intrusting  with  some 
agency  or  duty.  Nashville,  C.  dc  St.  L.  Ry. 
Co.  V.  State,  3  South.  702,  703,  83  Ala.  71  (cit- 
ing Worcester's  Diet.). 

In  a  United  States  statute  providing  for 
a  forfeiture  by  any  person  building,  fitting 
out,  or  otherwise  preparing  or  sending  away 
any  ship;  or  causing  any  of  certain  acts  to 
be  done  with  intent  to  employ  such  ship  or 
vessel  for  the  purpose  of  procuring  any  ne- 
groes to  be  transported  as  slaves,  "to  em- 
ploy" is  not  equivalent  to,  and  synonymous 
with,  "should  be  employed,"  as  used  in  an  in- 
dictment averring  the  fitting  out  of  a  vessel 
with  the  intent  that  it  should  be  employed  in 
such  trade.  United  States  v.  Ooodlng,  25  U. 
S.  (12  Wheat.)  460,  476,  6  L.  Dd.  693. 

Compensation  implied. 

In  St  1890,  c.  437,  |  2,  providing  that 
whoever  contracts  to  buy  or  sell  securities 
or  commodities  on  credit  or  margin,  with  no 
intention  to  perform  the  contract  by  actual 
receipt  or  delivery,  or  whoever  employs  an- 
other so  to  buy  or  sell  in  his  behalf,  may  sue 
for  and  recover  from  the  other  party  to  the 
contract  any  payment  made  thereon,  the 
term  "employ"  implies  services  rendered  or 
to  be  rendered  for  compensation,  and  is  near^ 
ly  or  quite  synonymous  with  "hire,"  though, 
as  said  by  the  authors  of  the  Standard  Dic- 
tionary, a  word  of  more  dignity  than  that 
Where,  therefore,  one,  without  compensation, 
and  without  any  understanding  or  agreement 
that  he  shall  receive  compensation,  renders  a 
service  to  another  as  a  friendly  act  and  for 
his  accommodation,  it  cannot  be  fairly  said 
that  the  party  receiving  the  benefit  of  the 
service  employs  the  other,  and  the  party  ren- 
dering the  service  cannot  be  fairly  said  to  be 
employed  by  the  other;  nor  can  it  make  any 
dlflTerence  that  the  service  is  rendered  at  the 
request  of  the  party  receiving  the  benefit  of 
It  What  is  done  under  such  circumstances 
is  more  in  the  nature  of  a  favor  done  by  one 
person  to  another,  than  of  an  employment 
of  one  by  the  other.  Bingham  v.  Scott.  58  N. 
BL  687.  689,  177  Mass.  20& 
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Employ*'  means  to  use  as  an  iDstrument 
or  means  of  effecting  an  object  It  is  a  word 
of  a  more  enlarged  signification  than  the  word 
"hire."  A  man  hired  to  labor  la  employed, 
but  a  man  may  be  employed  in  work  who  is 
not  hired.  Materials  are  employed  for  build- 
ing lots,  but  they  are  not  hired.  A  man  who 
does  his  own  work,  or  the  work  of  another,  is 
employed  tn  it,  although  he  receiyes  no 
wages.  McCluskey  ▼.  Cromwell,  11  N.  Y.  (1 
Kern.)  693,  e05. 

A  statute  provided  for  the  recording  of 
an  assignment  for  future  earnings  in  the 
town  where  the  assignor  is  employed,  when 
not  a  resident  of  this  state.  It  is  held  that 
the  word  "employed"  indicates  that  the  as- 
signment contemplated  by  the  statute  was  an 
assignment  of  wages  owned  under  a  contract 
of  hiring  by  one  employed,  and  not  assign- 
ments of  contracts.  Abbott  r.  Davidson,  25 
AtL  839,  840,  18  R.  L  91. 

The  term  "employ"  has  a  different  mean- 
ing at  times  than  to  have  one  work  for  hire. 
It  sometimes  means  to  use,  to  occupy;  to  in- 
trust; and  hence,  in  an  action  upon  a  part- 
nership liability  of  defendant  as  a  member 
and  officer  of  an  unincorporated  association 
to  recover  premiums  awarded  by  it,  he  hav- 
ing acted  as  a  judge  of  the  races  at  the  fair, 
an  instruction  speaking  of  his  acts  at  the  fair 
as  those  of  an  employ^  was  not  faulty  or 
misleading,  though  there  was  no  evidence 
that  be  was  working  for  hire.  Murray  v. 
Walker,  48  N.  W.  1076,  1077,  88  Iowa,  202. 

"Employ"  means  ordinarily  to  use;  to 
have  in  service;  to  cause  lo  be  engaged  in 
doing  something;  and  hence,  as  used  in  Code, 
§  1125,  providing  that  the  city  council  shall 
detail  and  employ  from  two  to  four  special 
policemen  for  each  precinct  at  any  special 
election,  it  does  not  imply  an  obligation  to 
pay  for  the  services  rendered.  Mousseau  v. 
City  of  Sioux  City,  84  N.  W.  1027,  1028,  113 
Iowa,  246. 

Oontraot  requirecL 

A  charter  of  a  city  providing  that  the 
board  of  education  shall  have  power  to  em- 
ploy and  dismiss  teachers  means  nothing 
more  than  that  the  board  was  clothed  with 
power  to  contract  with  suitable  persons  to  en- 
gage in  the  work  of  teaching  in  the  public 
schools  of  the  dty  at  a  fixed  salary  or  com- 
pensation, so  that  where  the  board  had,  im- 
mediately after  balloting  for  a  teacher,  re- 
fused to  declare  her  elected,  no  contract  of 
employment  existed.  Malloy  v.  Board  of  Ed- 
ucation of  City  of  San  Jose,  36  Pac.  948,  949, 
102  Oal.  642. 

"Employ"  carries  with  it  the  idea,  and 
almost  the  essence,  of  a  contract,  when  used 
to  the  effect  that  a  person  has  been  employed. 
United  States  t.  Nourse  (U.  S.)  27  Fed.  Cas. 
19%  195. 


As  applicable  tm  skilled  labor  or  pro- 
fession. 

To  employ  "is  to  engage  or  use  another 
as  an  agent  or  substitute  in  transacting  busi- 
ness or  the  performance  of  some  services. 
It  may  be  skilled  labor,  or  the  service  of  the 
scientist  or  professional  man,  as  well  as 
servile  or  unskilled  manual  labor.'*  Gurney 
V.  Atlantic  &  Q.  W.  R.  Ck>.,  68  N.  Y.  858,  371. 


See  "Oo-employfi";  ''Railroad  Employe." 

Webster  defines  the  word  "employ^"  as 
one  who  is  employed.  The  word,  although  of 
French  derivation,  was  long  since  transplant- 
ed and  adopted  as  an  English,  or  at  least  an 
American,  word.  In  this  country  it  is  of  such 
common  use,  that  its  meaning  is  not  at  all 
uncertain.  Thus  the  use  of  the  term  in  de- 
scribing defendant  as  an  employe^  in  an  in- 
dictment under  Rev.  St  Ind.  1881, 1 1944,  de- 
fining and  prescribing  the  punishment  for 
embezzlement  by  an  ofiicer,  agent,  attorney, 
clerk,  servant,  or  employ^,  is  not  bad,  upon 
a  motion  to  quash,  although  the  indictment 
does  not  state  the  position  held  by  the  de- 
fendant, or  the  capacity  in  which  he  was  en- 
gaged. Ritter  V.  State,  12  N.  E.  601,  602,  111 
Ind.  824;  Nichols  r.  State,  63  N.  B.  783,  785, 
28  Ind.  App.  674. 

An  employ^  is  a  person  who  is  employed; 
one  who  works  for  wages  or  a  salary.  In  re 
Cortland  Mfg.  Go.»  45  N«  T.  Supp.  630,  631,  21 
Misc.  Rep.  226. 

An  employd  is  one  who  works  for  an  em- 
ployer; a  person  working  for  salary  or  wage. 
The  word  is  applied  to  any  one  so  working, 
but  usually  only  to  clerks,  workmen,  laborers, 
etc.,  and  but  rarely  to  the  higher  ofiScers  of  a 
government  or  corporation,  or  to  domestic 
servanta.  Palmer  v.  Van  Santvoord,  47  N.  E. 
016,  163  N.  Y.  612,  38  L.  R.  A  402. 

The  term  "laborer"  is  no  more  compre- 
hensive than  the  term  "employd^"  and  does 
not  include  a  more  extensive  class  of  serv- 
ices than  such  word.  The  term  refers  to 
those  in  regular  and  continued  service.  With- 
in the  ordinary  acceptation  of  the  term,  one 
who  is  engaged  to  render  service  in  a  par- 
ticular transaction  is  not  an  employ^.  The 
word  implies  continued  service,  and  Includes 
those  employed  for  a  single  transaction. 
*'rick  Co.  V.  Norfolk  &  O.  V.  R.  Co.  (U.  S.) 
86  Fed.  725,  738,  32  C.  C.  A.  31  (citing  Lou- 
isville, B.  &  St  L.  R.  Co.  V.  Wilson,  138  U.  S. 
601,  11  Sup.  Ct  405,  34  L.  Ed.  1023);  Clark 
V.  Rennlnger,  42  Atl.  928,  929,  89  Md.  6t),  44 
L.  R.  A  413;  Lewis  v.  Fisher,  30  Atl.  608, 
600,  80  Md.  139,  26  L.  R.  A.  278,  45  Am.  St 
Rep.  327. 

Employes  are  generally  considered  as 
embracing  laborers  and  servants^  and  those 
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oocnpylng  other  Inf^or  positions  (citing  Peo- 
ple ▼.  Board  of  Police,  75  N.  Y.  38,  39),  and 
as  wed  ht  Act  Feb.  20,  1891,  §  1,  providing 
for  liens  for  claims  of  laborers  and  employes, 
"employfi"  is  synonymoas  with  "laborer," 
and  will  not  Include  the  owner  of  a  thresh- 
ing machine,  for  work  done  thereby.  John- 
ston y.  Barrills,  41  Pac  656,  658,  27  Or.  251, 
50  Am.  St  Rep.  717. 

The  act  of  1897,  referring  to  wages  of 
the  employ^  of  an  insolvent  corporation, 
states  that  the  term  "employ^"  means  "a 
mechanic,  workman  or  laborer,  wbo  works 
for  another  for  hire."  Cochran  v.  A.  S.  Bak- 
er Co.,  61  N.  Y.  Supp.  724,  30  Misc.  Rep.  48. 

There  it  no  distinction  between  the 
terms  "laborer**  and  "employ^,"  as  regards 
the  element  of  personal  service.  Farmer  v. 
St  Croix  Power  Co..  93  N.  W.  830,  834,  117 
Wla.76. 

AceAt. 

The  terms  "clerk,  servant,  or  employ^," 
within  the  meaning  of  a  statute  making  It 
criminal  for  any  clerk,  servant,  or  other  per- 
son in  the  employ  of  another  to  embezzle 
moneys  received  by  virtue  of  such  employ- 
men",  do  not  include  an  independent  agent 
for  tlie  solicitation  of  newspaper  subscrip- 
tions and  jobwork,  who  is  charged  on  the 
books  of  the  newspaper  company  at  a  defi- 
nite price  with  the  papers  and  bills  of  job- 
work  sent  him,  and  therefore  his  collection 
and  appropriation  of  the  moneys  paid  him 
for  the  same  only  render  him  liable  as  a 
debtor.  Commonwealth  t.  Behle  (Pa.)  1 
Lack.  Leg.  N.  303. 

Attorney. 

A  lawyer  employed  by  a  railroad  com- 
pany on  a  yearly  salary,  payable  monthly. 
Is  not  an  employ 6,  within  the  meaning  of 
Sand.  &  H.  Dig.  |  1425,  providing  that  no 
preference  shall  be  allowed  among  the  cred- 
itors of  insolvent  corporations,  except  for 
the  wages  and  salaries  of  laborers  and  em- 
ployes. Latta  V.  Lonsdale,  107  Fed.  585,  47 
O.  C.  A.  1.  52  L.  R.  A.  479. 

In  an  order  appointing  a  receiver  of  a 
railroad,  authorizing  him  to  pay  out  of  the 
income,  besides  the  current  expenses  and 
charges,  all  wages  due  to  employes  at  the 
date  of  the  order  for  services  within  90  days 
theretofore,  "employes"  means  regular  em- 
ployes employed  generally,  and  not  for  a 
particular  act,  and  includes  a  lawyer  at  a 
fixed  salary  per  month.  Finance  Oo.  of  Penn- 
sylvania V.  Charleston,  C.  &  O.  R.  Co.  (U.  S.) 
52  Fed.  526,  527. 

An  attorney  retained  on  a  salary  is  not 
an  employe,  within  Laws  1892,  c.  G88,  S  54, 
Imposing  on  stockholders  a  personal  liability 
for  corporate  debts  to  employes.  Bristor  v. 
Smith,  53  N.  E.  42,  43,  15S  N.  Y.  157;   Same 


V.  Kretz.  49  N.  Y.  Supp.  404,  406^  22  Jiflsc 
Rep.  55. 

An  attorney  employed  in  a  single  suit  is 
not  within  the  meaning  of  the  word  **em- 
ployfi."  Louisville,  B.  &  St  L.  R.  Co.  v» 
Wilson,  11  Sup.  Ct  405,  407,  138  U.  8.  501, 
34  L.  Ed.  1023. 

An  order  of  court  directing  a  receiver 
of  a  railroad  to  pay  debts  to  the  laborers  and 
employes  of  the  corporation  Is  to  be  con- 
strued as  meaning  all  persons  employed  by 
and  rendering  services  for  the  corporation, 
and  hence  to  include  an  attorney  rendering 
legal  services  for  the  corporation.  Gumey  ▼• 
Atlantic  &  O.  W.  R.  Co..  58  N.  Y.  358,  366. 

"Employe,"  as  used  in  Gren.  Laws,  c 
249,  S  42,  enacting  that  no  person  shall  be 
charged  as  trustee  for  any  funds  which  are 
held  by  him  in  the  capacity  of  clerk,  cash- 
ier, or  other  employe  of  the  principal  de- 
fendant, and  which  have  been  received  in 
the  ordinary  course  of  such  employment, 
does  not  Include  an  attorney  collecting  mon- 
ey for  such  principal  defendant  The  sense 
In  which  the  Legislature  used  the  word  ''em- 
ploye" in  this  statute  is  readily  ascertained 
by  the  application  of  the  familiar  rule  of 
statutory  construction  that,  where  general 
words  follow  particular  ones,  they  are  to  be 
construed  as  applicable  to  persons  or  things 
of  the  same  general  character  or  class  with 
those  specified.  The  application  of  the  gen- 
eral term  "employe"  after  "clerk"  and  "cash- 
ier" brings  this  case  exactiy  within  the  rule; 
and,  besides,  it  must  be  borne  in  mind  that, 
if  the  Legislature  had  intended  to  Include  all 
employes,  there  was  no  occasion  to  make 
any  enumeration  whatever.  Wheeler  y.  Jos- 
lin,  63  N.  H.  164,  166. 

Attorney  for  spedAl  servlca. 

Within  the  ordinary  acceptation  of  the 
term,  one  who  Is  engaged  to  render  services 
In  a  particular  transaction  is  not  an  employe. 
The  term  "employe"  implies  continuity  of 
service,  and  excludes  those  employed  for  a 
special  and  single  transaction.  An  attorney 
of  an  individual  retained  for  a  single  suit  is 
not  his  employe.  It  is  true,  he  was  engaged 
to  render  services,  but  his  engagement  is 
rather  that  of  a  contractor  than  that  of  au 
employe.  Clark  v.  Renninger,  42  Ati.  928, 
929,  89  Md.  66,  44  L.  R.  A.  413. 

An  order  appointing  a  receiver  for  a 
railroad  company,  and  authorizing  him  to 
pay  out  of  the  income  the  wages  of  em- 
ployes that  may  have  been  earned  within  a 
certain  period,  does  not  include  the  wages 
of  counsel  employed  for  a  special  purpose. 
Louisville.  E.  &  St  L.  R.  Co.  v.  Wilson,  11 
Sup.  Ct  405,  407,  138  U.  S.  501,  34  L.  Ed. 
1023,  1025. 

"Employe,"  as  used  in  Code,  art.  47,  | 
15,  providing  that  all  moneys  due  and  owing. 
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from  a  person  or  corporation  making  an  as- 
signment for  the  benefit  of  creditors,  for 
wages  or  salaries  to  clerks,  servants,  or  em- 
ployes, should  first  be  paid  in  full  out  of 
such  property  or  estate,  cannot  be  construed 
to  include  an  attorney  at  law.  The  word 
"employ^,"  though  generally  and  ordinarily 
quite  comprehensive,  cannot  be  given  a  wid- 
er meaning  that  the  cognate  words,  "clerks 
and  servants,"  with  which  it  is  associated, 
but  must  be  restricted  in  its  signification  so 
as  to  include  only  persons  who  perform  the 
same  kind  of  service  that  is  due  from  clerks 
or  servants.  A  statute  which  treats  of  per- 
sons of  an  inferior  rank  cannot  by  any  gen- 
f^ral  word  be  so  extended  as  to  embrace  a 
superior.  The  class  first  mentioned  is  to  be 
taken  as  the  most  comprehensive.  '*Spe- 
clalia  generalibus  derogant."  The  more  gen- 
eral word,  "employe,"  must  by  reason  of  its 
association  and  collocation  with  the  words 
"clerks"  and  "servants,"  be  restricted  to  a 
meaning  synonymous  with  their  meaning, 
and  it  cannot  include  a  person  of  a  higher 
grade  of  service  than  the  more  limited  terms 
embrace.  The  term  "employfi"  refers  to 
those  in  regular  and  continual  service. 
Within  the  ordinary  acceptation  of  the  term, 
one  who  is  engaged  to  render  service  in  a 
particular  transaction  is  not  an  employe. 
Lewis  V.  Fisher,  30  Ati.  608,  009,  80  Md.  139, 
26  L.  R.  A.  278,  46  Am.  St  Rep.  327. 

Bookkeeper. 

"Employee"  is  derived  from  the  French 
word  "employe,"  and  means  one  who  is  em- 
ployed, and,  as  used  in  Laws  1885,  c.  876,  § 
1,  providing  that  the  wages  of  employees  of 
an  Insolvent  corporation  shall  be  preferred 
to  other  claims,  is  used  in  its  broad  sense  of 
all  who  are  employed,  and  hence  would  in- 
clude a  bookkeeper.  People  v.  Beveridge 
Brewing  Co.,  36  N.  Y.  Supp.  525,  526,  91 
Uun.  313;  In  re  Stryker,  53  N.  B.  525,  158 
N.  Y.  526,  70  Am.  St.  Rep.  489;  Id.,  26  N. 
Y.  Supp.  209,  212.  73  Hun,  327. 

"Employe,"  as  used  in  Laws  1885,  c. 
376.  is  the  correlative  of  "employer,"  and 
hence  one  who  is  employed  to  assist  the  gen- 
eral manager  of  a  corporation  to  assist  in 
keeping  its  books,  and  to  clean  the  office 
and  ship  goods,  is  within  the  statute. 
Brown  v.  A,  B,  C  Fence  Co.,  5  N.  Y.  Supp. 
95,  96,  52  Hun,  151. 

"Employes,"  as  used  In  22  St  at  Large 
8.  C.  p.  502,  giving  to  employes  of  factories, 
mines,  etc.,  a  lien  for  their  wages  or  sala- 
ries, does  not  include  the  bookkeeper  of  a 
mining  company.  Malcomson  v.  Wappoo 
Mills  (U.  S.)  86  Fed.  192,  198. 

CItU  ens^ineer. 

An  employe  is  one  whose  time  and  skill 
are  occupied  in  the  business  of  his  employer. 
A  civil  engineer  of  a  railroad  company,  trav- 
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ellng  on  duty  for  his  company  upon  a  pass>. 
such  as  is  usual  for  employees  to  travel  on 
over  the  line  of  the  road,  and  who  is  injured 
by  reason  of  a  wreck  while  so  traveling,  is 
an  "employe,"  and  not  a  passenger,  so  as 
not  to  be  entitled  to  recover  for  injuries  re- 
ceived. Texas  &  P.  R.  Co.  v.  Smith  (U.  S.> 
67  Fed.  524,  527,  14  a  C.  A.  509,  31  L.  R. 
A.  321. 

Collector. 

Rev.  St  $  1944,  provides  that  any  agent, 
clerk,   servant,   or  employe   who   shall   ap- 
propriate moneys  in  his  control  belonging  to 
his  employer  is  guilty  of  embezzlement    Sec- 
tion 1945  provides  that  attorneys  and  per- 
sons engaged  in  making  collections  for  oth- 
ers, who,  having  under  their  control  mon- 
eys belonging  to  their  employer  or  client,  on 
reasonable  demand  refuse  to  pay  over  the 
same,  are  guilty  of  embezzlement    An  indict- 
ment charged  that  the  accused,  being  the 
employe,  clerk,  servant,  and  collector  of  a 
certain  firm,  for  the  collecting  and  keeping 
of  the  accounts  of  bills  and  accounts  due 
belonging  to  such  firm,  received  and  took 
into  his  possession  from  the  moneys  of  such 
firm  a  certain  sum;    and  it  was  held  not 
bad  for  uncertainty  as  to  which  crime  was 
charged,  as  the  words  "collector"  and  "col- 
lecting" did  not  charge  a  crime  under  sec- 
tion 1945,  so  as  to  make  a  demand  neces- 
sary; that  section  applying  to  persons  in  the 
nature  of  Independent  contractors,  not  serv- 
.  ants  or  employes.     If  a  person  engaged  in 
making  collections  for  others  is  a  collector, 
I  by  an  equally  fair  interpretation  a  clerk, 
!  servant  employe,  or  keeper  of  accounts  so 
I  engaged  may  be  collectors,  and  a  collector 
I  may  be  servant  clerk,  employe,  and  keeper 
j  of  accounts.    Construing  the  words  used  in 
i  the  Indictment  in  their  usual  acceptation  in 
j  common  language,  the  charge  placed  the  ac- 
!  cused  in  the  class  designated  in  section  1944 
I  by  describing  him  as  a  clerk,  servant  em- 
j  ploye,    collector,    and    keeper   of    accounts. 
I  These  terms  are  readily  Interchangeable  and 
)  overlying,  and  in  this  instance  derive  a  com- 
i  mon  character  and  meaning  from  their  rel- 
j  ative  position  in  and  formation  of  the  entire 
sentence.    In  2  Bish.  Cr.  Law,  §  333,  he  sug- 
!  gests  that  in  every  relation  on  which  em- 
j  bezzlement  may  be  predicated,  the  position 
I  of  the  person  embezzling  must  have  a  correl- 
I  ative;  that  is,  there  cannot  be  a  clerk  wlth- 
.  out  an  employer,  a  servant  without  a  mas- 
i  ter,  an  agent  without  a  principal.    In  Gillett, 
Cr.  Law,  citing  from  Wharton,  the  author 
'  says:    "The  term  *servant'  may  include  em- 
ployes,  cashiers,   collectors.     A  person  has 
been  held  a  clerk  who  was  employed  to  keep 
accounts    and    pay    moneys    thereon.     The 
word  'employe*  means  a  person  employed. 
In  general,  the  term  'agent'  designates  those 
employments  where  the  persons  exercising 
them  are  not  under  the  immediate  control  of 
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the  superior."    State  v.  Sarlls,  34  N.  B.  1129, 
1130,  135  Ind.  195. 

Contractor. 

Webster  defines  "employfi"  as  one  who  is 
employed;  a  "contractor,"  as  one  who  con- 
tracts to  do  anything.  Those  definitions  are 
very  general,  but  they  obviously  suggest,  ap- 
plied specifically,  that  an  employ^  Is  one  who 
is  employed  to  perform  personal  services,  and 
a  contractor  one  who  engages  to  do  a  par- 
ticular thing;  the  idea  of  personal  service 
not  being  a  necessary  element  in  the  bar- 
gain. In  the  Standard  Dictionary  it  is  said 
that  an  employ^  Is  a  person  who  is  em- 
ployed; one  who  works  for  wages  or  a  sal- 
ary, or  who  is  engaged  In  the  service  of  an- 
other; a  contractor  is  one  who  executes 
plans  under  a  contract;  a  subcontractor  is 
one  who  contracts  with  the  principal  con- 
tractor to  do  work  embraced  in  the  latter's 
contract;  that  Is,  obviously,  one  who  con- 
tracts to  execute  some  integral  part  of  the 
work  covered  by  the  scheme  of  the  principal 
contract  By  the  Century  Dictionary  we  are 
informed  that  an  employ^  is  one  who  works 
for  an  employer;  a  person  working  for  a 
salary  or  wages;  usually  clerks,  workmen, 
laborers,  etc.;  that  a  contractor  is  one  who 
contracts  to  furnish  supplies,  or  to  construct 
work  or  erect  buildings,  or  perform  any  work 
or  service,  at  a  certain  price  or  rate;  that  a 
subcontractor  is  one  who  takes  a  part  or 
the  whole  of  the  work  from  the  principal 
contractor.  Thus  it  will  be  seen,  without 
any  extended  analysis  of  the  various  lexical 
definitions,  that  the  significant  element  In 
the  relation  of  an  employ^  and  his  employ- 
er, specifically  considered.  Is  personal  serv- 
ice, while  the  significant  element  In  such 
relation  between  a  contractor  and  his  prin- 
cipal is  the  work,  as  an  entirety,  to  be  per- 
formed by  him.  Farmer  v.  St  Croix  Power 
Co.,  93  N.  W.  S30.  834,  117  Wis.  76. 

Contractors  who  have  entire  control  of 
the  work  to  be  done,  and  were  in  no  way 
subject  to  the  control  or  direction  of  the 
person  with  whom  they  contracted,  while 
performing  the  work  they  contracted  to  do 
for  them,  ai-e  not  laborers,  in  the  sense  that 
they  were  earning  wages  of  some  person  for 
the  work  to  be  done  by  them.  To  constitute 
laborers  or  employes,  who  can  be  said  to  be 
earning  wages  of  an  employer,  they  must  be 
holding  such  a  relation  to  the  employer  that 
he  can  direct  and  control  them  in  and  about 
the  work  which  they  are  doing  for  him.  It 
does  not  include  the  owner  of  a  steam  wood 
factory,  who,  under  contract  with  another, 
who  furnishes  rough  planks,  manufactures 
such  planks  for  the  latter.  Lang  v.  Sim- 
mons, 25  N.  W.  650,  652,  64  Wis.  525. 

Under  Acts  1854,  a  23,  which  exempts 
from  attachment  the  wages  or  hire  of  a 
"laborer  or  other  employ(^,"  in  the  hands  of 
their  employers,  a  builder  who  contracts,  for 


the  consideration  of  5  per  cent  on  the  en- 
tire amount  of  the  cost  of  the  building,  to 
erect,  superintend,  and  otherwise  direct  the 
erection  of  the  building,  Is  Included.  "A 
laborer,  when  engaged  in  services  under  a 
contract  for  compensation.  Is  an  employd; 
but,  after  designating  laborer'  In  the  statute, 
there  is  added  *or  other  employ^.'  Surely  in 
this  was  meant  more  than  a  laborer,  or  else 
why,  after  using  that  word,  add  those  which 
follow?  If  they  only  mean  persons  who  are 
included  within  the  meaning  of  the  word 
iaborer,*  they  are  mere  tautology  and  use- 
less."   Moore  v.  Heaney.  14  Md.  558,  562. 

The  term  "employ^i"  Indicates  persons 
hired  to  work  for  wages  as  the  employer 
may  direct  and  does  not  embrace  the  case 
of  the  employment  of  a  person  carrying  on 
a  distinct  trade  or  calling  to  perform  sei-vices 
Independent  of  the  control  of  the  employer. 
Campfleld  r.  Lang  (U.  S.)  25  Fed.  128,  131. 

In  Revision,  p.  188,  providing  that.  In 
case  of  the  Insolvency  of  any  corporation, 
the  laborers  in  the  employ  thereof  shall  have 
a  preferred  lien  upon  the  assets  thereof  for 
the  amount  of  wages  due  them,  respectively, 
and  the  word  "laborers"  shall  be  construed 
to  Include  all  persons  doing  labor  or  serv- 
ice, of  whatever  character,  for,  or  as  work- 
men or  employes  In  the  regular  employ  of, 
such  corporations,  "employte"  means  only 
the  persons  who  actually  perform  the  labor 
or  service,  and  does  not  Include  a  person  fur- 
nishing the  labor  or  service  of  others  under 
contract  to  do  the  whole  business  of  a  cor- 
poration, or  of  a  particular  branch  of  It,  as 
the  latter  is  a  contractor,  and  not  an  em- 
ploye. Lehigh  Coal  ft  Navigation  Go.  v.  Cen- 
tral R.  Co.  of  New  Jersey,  29  N.  J.  Eq.  (2 
Stew.)  252,  255. 

An  "employ^,"  as  the  term  Is  used  in 
Rev.  St  Ind.  §  5286,  giving  employes  of  cor- 
porations a  lien  upon  the  corporation  prop- 
erty, is  a  person  "bound  In  some  degree,  at 
least,  to  the  duties  of  a  servant,  and  not  a 
mere  contractor,  bound  only  to  produce,  or 
cause  to  be  produced,  a  certain  result" 
Vane  v.  Newcombe,  10  Sup.  Ct  60,  63,  132 
U.  S.  220.  33  L.  Ed.  310. 

An  Independent  contractor  to  mine  phos- 
phate rock  at  a  certain  price  per  ton,  em- 
ploying others  to  do  the  work.  Is  not  a  la- 
borer or  employe,  within  Act  S.  C.  March 
5,  1897,  providing  for  laborers*  liens.  Mal- 
comson  v.  Wappoo  Mills  (U.  S.)  85  Fed.  907, 
911. 

The  term  "employes,"  as  used  In  Act  Ky. 
March  20,  1876,  §  1,  providhig  that  when  the 
property  of  any  railroad  company  or  any 
manufacturing  establishment  shall  in  any 
wise  come  to  be  distributed  among  the  cred- 
itors, the  employes  of  said  company,  owner 
or  operator  of  such  business,  shall  have  a 
lien  on  so  much  of  such  property  and  effects 
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u  maj  have  been  embarked  in  such  bnsl- 
nesa,  cannot  be  construed  to  Include  con- 
tractors supplying  laborers  and  teams  for  tiie 
construction  and  repair  of  a  railroad;  being 
paid  for  the  same  by  the  day,  and  either  par- 
ty having  the  right  to  stop  work  at  the  end 
of  any  day.  Tod  r.  Kentucky  Union  B.  Co. 
(U.  S.)  52  Fed.  241.  243.  8  0.  G.  A.  60,  18  L. 
R.A.  305. 

In  Laws  18^,  c.  169,  (  7,  which  declares 
that  every  railroad  company  shall  be  liable 
for  all  damages  sustained  by  any  person  in 
consequence  of  any  neglect  of  the  agents,  or 
by  any  mismanagement  of  the  engineer  or 
other  employte,  of  the  corporation,  to  any 
person  sustaining  such  damages,  "employ^i" 
applies  to  conductors,  agents,  superintend- 
ents, and  others  engaged  in  operating  the 
road,  and  the  like,  but  does  not  apply  to 
contractors  or  persons  building  or  construct- 
ing the  roadbed,  or  laying  down  the  ties  and 
rails.  Foley  v.  Chicago,  B.  I.  &  P.  Ry.  Co.. 
21  N.  W.  124,  12Q.  64  Iowa,  644. 

"Employ^/*  as  used  in  a  statute  requir- 
ing the  payment  of  the  employes  of  a  rail- 
road, refers  to  conductors,  agents,  superin- 
tendents, those  engaged  in  operating  the 
road,  and  the  like,  and  not  to  contractors  or 
persons  building  or  constructing  the  road- 
bed, or  laying  down  the  ties  and  rails.  Ney 
▼.  Dubuque  &  8.  G.  R.  Go.,  20  Iowa,  847,  351. 

St  1868,  c.  448,  making  the  owners  or 
lessees  of  mills  liable  for  certain  acts  of  per- 
sons 'in  their  employ"  in  the  mill,  does  not 
include  a  person  who  had  contracted  to  man- 
ufacture shingles  for  the  defendant,  and 
who  ran  and  controlled  the  mill  himself,  and 
was  not  subject  to  the  direction  or  control 
of  the  defendant  State  v.  Emerson,  72  Me. 
465,  456. 

In  Balch  v.  New  York  &  O.  M.  R.  Co., 
46  N.  Y.  521,  it  was  held  that  the  words 
"employd"  and  "laborer,"  as  used  in  the 
general  railroad  act  of  1850,  which  gives  the 
laborer  a  claim  against  the  company  for  the 
indebtedness  of  a  contractor,  are  used  in 
their  ordinary  and  usual  sense,  and  imply 
the  personal  services  and  work  of  the  indi- 
vidual designed  to  be  protected.  The  former 
does  not  Include  one  who  contracts  for  and 
furnishes  the  labor  and  services  of  others, 
or  who  contracts  for  and  furnishes  a  team 
or  teams  for  work,  with  or  without  his  own 
services.  Fidelity  &  Deposit  Co.  v.  Parkin- 
son (Neb.)  94  N.  W.  120,  122. 

Ooyporattoa. 

In  the  statute  providing  that  the  stock- 
holders of  manufacturing  and  mining  corpo- 
rations shall  be  individually  liable  for  all 
debts  due  and  owing  laborers,  servants,  ap- 
prentices, and  employes  for  services  rendered 
such  corporation,  "employes"  is  qualified, 
and  its  import  and  meaning  limited  and  con- 


trolled, by  its  association  with  the  preceding 
words,  "laborers,  servants,  and  apprentices," 
in  accordance  with  the  familiar  maxim, 
"Nosdtur  a  sociis."  It  does  not  Include  a 
corporation  which  performs  services  for  a 
corporation  of  the  kind  designated  in  the 
statute.     Dukes  v.  Love^  97  Ind.  841,  844. 


A  drayman  in  the  regular  employ  of  a 
corporation,  and  whose  services  are  of  a  kind 
or  class  which  the  corporation  must  have 
in  order  to  continue  its  business,  is  an  em- 
ployd,  within  Revision,  p.  188,  S  63,  giving 
laborers  in  the  employ  of  a  corporation,  ni^n 
its  Insolvency,  a  lien  upon  the  assets  for  their 
wages,  and  providing  that  the  word  "labor- 
ers" shall  be  construed  to  include  all  per- 
sons doing  labor  or  service,  of  whatever 
character,  for,  or  as  workmen  or  employes  in 
the  regular  employ  of,  such  corporation. 
"Laborer,"  though  less  comprehensive  than 
"employe,"  is  by  statute  made  its  equivalent, 
and  the  correlative  of  "employer."  The  word 
"employ^"  properly  describes  any  one  who 
renders  labor  or  services  to  another.  Wat- 
son V.  Watson  Mfg.  Co.,  30  N.  J.  Eq.  (3 
Stew.)  588,  589. 

Bnclneer. 

25  Stat  855,  |  10,  rendering  any  person 
acting  for  or  employed  by  a  railroad  com- 
pany guilty  of  a  misdemeanor  in  refusing  to 
handle  interstate  freight,  Includes  locomo- 
tive engineers.  Toledo,  A.  A.  &  N.  M.  R. 
Co.  v.  Pennsylvania  Co.  (U.  S.)  64  Fed.  730, 
736,  19  L.  R.  A.  887. 

Family  of  employ^* 

The  terms  "officers"  or  "employes,**  in 
the  exception  to  the  provision  of  the  inter- 
state commerce  act  forbidding  the  giving  of 
passes,  that  nothing  in  the  act  shall  be  con- 
strued to  prevent  railroads  from  giving  free 
carriage  to  their  own  officers  and  employes, 
cannot  be  construed  to  Include  the  familiee 
of  officers  or  employes.  Ex  parte  Koehler 
<U.  8.)  31  Fed.  815,  821. 

Flreinaa* 

"Employe,"  as  used  In  a  constitutional 
I  amendment  prohibiting  the  granting  of  any 
extra  compensation  to,  or  any  increase  in 
the  compensation  of,  any  public  officer,  em- 
ploy6,  agent  or  servant,  to  take  effect  dur« 
ing  the  continuance  of  the  office  of  any  per- 
son  whose  salary  might  be  Increased  there- 
by, includes  a  fireman  employed  at  a  yearly 
salary,  who  is  to  hold  his  office  during  good 
behavior.  The  express  mention  of  "employ^'' 
is  not  to  be  nullified  by  the  subsequent  use 
of  the  words  "officer"  and  "salary."  Wright 
T.  City  of  Hartford,  50  Conn.  546,  547. 

In  Laws  1890,  c.  388,  S  1,  requiring  mu- 
nicipal corporations  to  pay  weekly  each 
and  every   employ^  the  wages  earned  to 
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within  six  days  of  the  date  of  such  payment, 
means  a  laborer  or  workman,  and  does  not 
apply  to  a  member  of  the  fire  department 
People  y.  City  of  Buffalo,  U  N.  Y.  Supp. 
314,  317,  57  Hun,  577. 

Hospital  physician. 

The  terms  "officers,  clerks,  subordinate 
officers,  and  employes,"  in  Act  June  1,  1885, 
relating  to  cities  of  the  first  class,  in  refer- 
ence to  the  appointment  of  officers,  clerks, 
subordinate  officers,  and  employes,  do  not 
include  the  medical  staff,  or  the  board  of 
visiting  physicians  of  the  Philadelphia  Hos- 
pital, consisting  of  specialists  or  experts,  in 
the  various  departments  of  medical  science, 
who  perform  gratuitous  services.  Ck)mmon- 
wealth  V.  Fitler,  23  AU.  508,  571,  147  Pa.  288, 
15  L.  R.  A.  205. 

Insurance  adjnster. 

In  Code,  art  47,  §  15,  providing  that 
whenever  any  person  or  body  corporate  shall 
have  its  property  taken  possession  of  by  a 
receiver  in  the  distribution  of  the  property 
or  estate,  all  moneys  due  and  owing  for 
wages  or  salaries  to  clerks,  servants,  or  em- 
ployes should  be  first  paid  in  full,  the  word 
''employes"  has  a  limited  meaning,  and  can- 
not be  applied  in  its  broadest  sense,  or  as 
including  every  one  in  the  service  or  em- 
ployment of  a  corporation  or  individual.  The 
statute  did  not  mean  by  "employes"  persons 
rendering  services  of  a  higher  degree  than 
clerks.  The  duties  of  an  adjuster  of  an  in- 
surance company  being  of  a  higher  character 
than  clerk,  such  an  officer,  while  in  a  gen- 
eral sense  an  employ 6,  cannot,  by  any  fair 
rule  of  construction,  be  considered  an  em- 
ploy6,  in  the  limited  and  restricted  meaning 
of  that  term,  as  used  in  the  statute.  Bos- 
ton &  A.  R.  Co.  V.  Mercantile  Trust  &  De- 
posit Co.,  34  Atl.  778,  782,  82  Md.  535,  38 
L.  R.  A.  97. 

Janitor. 

The  janitor  of  the  hall  of  a  town  of  less 
than  12,000  inhabitants  is  not  an  employ^ 
of  the  town,  who  can  invoke  St  1896,  c.  517, 
§  6  (providing  that,  in  towns  in  w^hich  the 
civil  service  act  has  not  been  applied  to  the 
labor  service,  the  selectmen  of  the  towns 
shall  take  such  action  as  may  be  necessary 
to  secure  the  employment  of  veterans  in  the 
labor  service  of  their  respective  towns  in 
preference  to  all  other  persons  except  wom- 
en), in  bis  bebalf,  by  mandamus,  as  a  veteran 
of  the  late  Civil  War,  as  the  Legislature  in- 
tended the  words  "labor  service"  to  mean 
such  service  as  defined  by  the  rules  of  the 
civil  service  commissioners,  and  their  rules 
do  not  include  such  an  employ 6.  Johnson 
V.  Kimball,  48  N.  B.  1020.  170  Mass.  58. 

ICanager  or  superintendent. 

"Employes,"  as  used  in  Laws  1885,  c 
376,  giving  preference  to  the  wages  of  em- 
ployes, operatives,  and  laborers  of  corpora- 


tions, when  a  receiver  is  appointed,  means 
something  more  than  operatives  and  laborers, 
but  does  not  include  every  person  in  the  em- 
ployment of  a  corporation.  Citing  People 
y.  Remington,  45  Hun,  329,  affirmed  in  109 
N.  Y.  631,  16  N.  B.  680,  which  held  that  a 
superintendent  of  a  cori)oration  was  not  an 
employe,  and  Palmer  v.  Van  Santvoord,  153 
N.  Y.  612,  47  N.  E.  915.  38  L.  R.  A.  402, 
holding  that  the  manager  of  a  corporation 
was  not  an  employe^  so  that  a  person  who 
has  absolute  control  and  supervision  of  the 
affairs  of  a  corporation  is  a  general  manager, 
and  is  not  entitled  to  the  preference  under  the 
act  In  re  American  Lace  &  Fancy  Paper 
Works,  51  N.  Y.  Supp.  818,  820,  30  App.  Div. 
321.  So,  also.  In  re  Stryker,  53  N.  B.  525, 
158  N.  Y.  526^  70  Am.  St  Rep.  489. 

A  superintendent  of  a  mining  company 
will  not  be  Included  in  the  term  "employe," 
as  used  in  22  St  at  Large  S.  C.  p.  502,  giving 
to  employes  of  factories  and  mines  a  lien 
for  their  wages  or  salaries.  Malcomson  v. 
Wappoo  Mills  (U.  S.)  86  Fed.  192,  198. 

Offleer  of  oorporation* 

"Employes,"  as  used  in  Corporation  Act, 
I  63,  providing  that,  where  a  corporation  is 
insolvent,  the  laborers  and  employes  shall 
have  a  preferred  lien  for  their  wages,  can- 
not be  construed  to  include  officers.  The 
first  legislation  upon  this  subject  only  pro- 
vided a  preference  for  laborers.  By  uni- 
versal consent,  this  had  reference  only  to 
those  who  performed  manual  labor,  of  what- 
ever nature,  but  it  became  manifest  to  com- 
mon understanding  that  there  was  another 
class  who  did  equal  service  in  the  interests 
of  corporations,  and  of  their  creditors,  whose 
vocation  was  of  a  different  character  from 
that  of  mere  manual  labor.  There  seemed 
to  be  no  just  reason  for  omitting  the  latter 
class  from  the  preference,  and  the  Legis- 
lature extended  the  favor  which  it  had  given 
to  laborers  to  this  class,  and  designated  them 
as  "employes."  Weatherby  v.  Saxony  Wool- 
en Co.  (N.  J.)  29  Atl.  326.  See,  also,  Bristor 
V.  Kretz,  49  N.  Y.  Supp.  404,  406,  22  Misc. 
Rep.  55. 

The  president  of  a  railroad  company  will 
not  be  said  to  be  a  laborer  or  employe, 
within  the  meaning  of  the  statute  providing 
that  the  wages  of  laborers  and  employes 
shall  not  be  subject  to  garnishment  or  at- 
tachment except  for  public  dues.  The  term 
"wages"  indicates  inconsiderable  pay,  with- 
out excluding  salary,  which  is  suggestive  of 
larger  compensation  for  personal  services. 
But  its  application  to  laborers  and  employes 
certainly  conveys  the  idea  of  a  subordinate 
occupation,  which  is  not  very  remunerative, 
but  under  immediate  supervision.  South  S 
N.  A.  R.  Co.  V.  Falkner,  49  Ala.  115,  lia 

Pnlilio  officer. 

"Among  lexicographers  the  definition  giv- 
en by  Prof.  Whitney  in  the  Century  Diction- 
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ary  of  the  word  'employ6*  seems  to  me  to 
be  the  most  lucid  and  comprebensive.  It  is 
as  follows:  'One  who  works  for  an  em- 
ployer; a  person  working  for  a  salary  or 
wages,  applied  to  any  one  working,  but 
usually  only  to  clerks,  workmen,  laborers, 
etc.,  and  but  rarely  to  the  higher  officers  of  a 
corporation  or  government,  or  to  domestic 
servants.'"  As  used  In  Laws  1890,  c.  388, 
requiring  municipal  corporations  to  pay 
weekly  every  employ6  engaged  in  its  busi- 
ness, it  does  not  include  a  clerk  in  the 
mayor's  office,  the  secretary  and  treasurer 
of  the  park  commission,  a  member  of  the 
fire  department,  a  school-teacher,  and  a  pa- 
trolman on  the  police  force.  People  v.  City 
of  Buffalo,  11  N.  Y.  Supp.  314,  815,  57  Hun, 
577. 

An  officer  is  distinguished  from  the  em- 
ploy6  In  the  greater  Importance,  dignity, 
and  independence  of  his  position;  In  being 
required  to  take  an  official  oath,  and  perhaps 
to  give  an  official  bond;  In  the  liability  to 
be  called  to  account  as  a  public  officer  for 
misfeasance  or  nonfeasance  in  office,  usual- 
ly, though  not  necessarily,  in  the  tenure  of 
his  position.  State  ex  rel.  Kane  v.  Johnson, 
27  S.  W.  309,  401,  123  Mo.  43  (citing  People 
V.  Langdon,  40  Mich.  673);  State  ex  rel:  Cam- 
eron V.  Shannon,  33  S.  W.  1137,  1144,  133  Mo. 
139. 

"Employes,"  as  used  with  respect  to 
classes  of  public  servants,  refers  to  those 
whose  employment  is  merely  contracted  for, 
and  differs  from  officers,  whose  functions 
appertain  to  the  administration  of  govern- 
ment. Moll  V.  Sbisa,  25  South.  141,  51  La. 
Ann.  290. 

A  member  of  the  Capitol  police,  appoint- 
ed by  the  commissioner  of  public  buildings, 
is  an  employ^  In  the  office  of  the  commis- 
sioner, within  a  resolution  of  Congress  au- 
thorizing an  increase  of  salary  of  all  the 
dvll  officers  and  other  clerks  and  employes 
In  the  office  of  such  commissioner.  Mai  lory 
V.  United  States  (U.  S.)  3  Ct.  CI.  257,  259. 

A  police  surgeon  Is  not  a  clerk  or  em- 
ploy6,  within  New  York  Charter  1873,  c.  755, 
$  2,  giving  the  police  board  power  to  fix  the 
salaries  and  compensation  of  all  clerks  ap- 
pointed by  the  board,  and  of  all  employes 
whom  they  may  be  authorized  to  appoint; 
he  is  an  officer,  within  the  meaning  of  the 
charter.  Certainly  such  surgeons  are  not 
clerks,  and,  as  employes  are  usually  consid- 
ered as  embracing  laborers  and  servants,  and 
those  occupying  Inferior  positions,  they  can 
scarcely  be  Included  in  that  class  of  per- 
sons. People  V.  Board  of  Police,  75  N.  Y. 
38,  41. 

"Employ^,"  as  used  In  Civ.  Code,  tit 
6,  entitled  "Services,"  §  1965  et  seq.,  relating 
to  the  contract  of  employment,  and  regulating 
the  duties,  obligations,  and  liabilities  of  em- 
ployer and   employ^,   means  the   same   as 


"servant"    There  Is  no  necessary  distinction 
between   the   terms.    The    term    "employ^" 
may  sound  more  euphonious  than  the  term 
"servant,"  but  there  is  no  substantial  differ- 
ence between  the  two,  except  as  the  statute 
i  makes  a  difference.    All  public  officers  are 
I  servants  of  the  people.    A  person  appointed 
!  and  employed  by  resolution  of  a  city  as  driver 
I  of  the  street  wagon,  and  to  care  for  its  horses, 
I  at  a  certain  sum  per  month  is  an .  employ^ 
!  of  the  city,  and  not  an  officer  thereof.    The 
;  relation  of  master  and  servant  was  created 
i  by  the  employment — ^nothing  more  nor  less — 
!  just  as  the  relation  Is  created  and  regarded 
I  between  a  railroad  or  other  private  corpora- 
;  tlon  where  persons  are  employed  to  perform 
!  special  service,  not  an  Independent  calling. 
;  White  V.  City  of  Alameda,  56  Pac  795,  796. 
!  124  Cal.  95. 

The  term  "employ^,"  within  the  meaning 
of  Laws  1890,  c.  888,  providing  that  every 
municipal  corporation  in  the  state  shall  pay 
each  and  every  employ^  weekly  the  wages 
earned  by  such  employ^  to  within  six  days 
of  the  date  of  payment,  does  not  Include  a 
public  officer.  In  People  v.  Board  of  Police, 
75  N.  Y.  38,  the  court  says  "employes  are 
usually  considered  as  embracing  laborers 
and  servants,  and  those  occupying  inferior 
positions."  People  v.  Myers,  11  N.  Y.  Supp. 
217,  25  Abb.  N.  0.  368. 

Salaried  servant. 

The  word  "employes,"  as  used  In  Laws 
1883,  c.  349,  giving  a  preference  for  wages 
due  laborers,  servants,  and  employes  In  case 
of  the  assignment  of  their  employer,  Includes 

I  a   stockholder  In  the  assigning  corporation. 

:  who  has  been  engaged  in  the  service  of  the 
corporation  on  a  salary.  "If  the  word  'serv- 
ants' or  'employes'  in  the  clause  of  the  act 
quoted,  meant  nothing  more  nor  different 
than  the  word  'laborers'  therein,  then  they 
are  extremely  tautological  and  a  useless  repe- 
tition." Coulee  Lumber  Co.  v.  Ripon  Lum- 
ber &  Mfg.  Co.,  29  N.  W.  285,  287,  66  Wis. 
481. 

Within  Laws  1885,  c.  376,  providing  that 
the  claims  of  employes,  operatives,  and  lab- 
orers of  an  insolvent  corporation  for  wages 
shall  be  paid  first  out  of  funds  in  the  hands 
of  a  receiver,  bookkeepers,  foremen,  super- 
intendents, and  draftsmen  employed  on 
monthly  salaries  are  not  included  in  the  term 
"employ^";  the  word  "employ^"  being  lim- 
ited by  the  more  specific  words  "operatives 
and  laborers."  In  re  Stryker,  53  N.  B.  525, 
158  N.  Y.  526,  70  Am.  St.  Rep.  489. 

Trainmaa  or  oonstmotioiLinan. 

In  Ney  v.  Dubuque  &  S.  C.  R.  Co.,  20 
Iowa,  347,  It  was  held  that,  in  connection 
with  railroads,  the  term  "employ^"  applies 
to  conductors,  agents,  superintendents,  and 
others  engaged  in  operating  the  road,  and  the 
like,  and  not  to  contractors  or  persons  build 
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lug  or  constractliig  the  roadbed,  or  laying 
down  the  ties  and  rails.  Ballard  v.  Mississippi 
Cotton  OU  Co.,  34  South.  533,  551,  81  Miss. 
507,  62  L.  R.  A.  407,  95  Am.  St  Rep.  476. 

The  term  "employ^,"  in  Act  Ohio  March 
23,  1888,  for  the  protection  of  railroad  em- 
ployes, which  requires  every  railroad  in  the 
state  to  block  frogs,  etc,  includes  the  rela- 
tion between  an  employ^  of  one  railroad, 
taking  the  numbers  of  cars  transferred  to 
the  tracks  of  another  railroad  while  they  are 
on  the  latter  tracks,  and  the  latter  railroad 
company.  The  word  "employ^,"  used  in  the 
statute,  does  not  mean  simply  those  men  on 
the  pay  roll  of  the  second  company,  who  were 
in  one  sense  its  only  employes,  but  it  means 
all  employes  and  servants  authoritatively  en- 
gaged in  and  about  the  tracks,  rails,  and  frogs 
of  the  Wabash  Company.  Atkyn  v.  Wabash 
a.  Oa  (U.  S.)  41  Fed.  193,  197. 

Serraat  synoaymoiuk 

Bee  "Servant" 

Traveltiic  salesiiuui* 

An  employ^  is  a  person  who  Is  employed 
— one  who  works  for  wages  or  a  salary — 
and  as  used  in  Laws  1885,  c.  376,  providing 
that,  when  a  receiver  of  a  corporation  shall 
be  appointed,  the  wages  of  the  employ^ 
operatives,  and  laborers  thereof  shall  be  pre- 
ferred to  every  other  debt  of  the  corporation, 
means  something  more  than  an  operative  or 
laborer,  and  will  include  a  traveling  sales- 
man employed  at  an  annual  salary.  In  re 
Cortland  Mfg.  Co.,  45  N.  Y.  Supp.  630,  631, 
21   Misc.  Rep.   226. 

The  word  "employes,"  in  Laws  1886,  c 
376,  is  a  word  of  larger  import  than  the 
words  "operatives  and  laborers,"  and  is  not 
confined  to  those  who  perform  manual  labor 
only;  and  hence  an  employ^  of  a  corpora- 
tion, whose  duties  are  to  go  from  place  to 
place,  and  set  up,  put  in  operation,  and  re- 
pair machines  made  by  such  corporation, 
as  well  as  to  sell  or  solicit  sales  of  machines, 
and  who  receives  a  compensation  of  $100 
per  month,  is  entitled  to  a  preference  given 
by  the  statute.  Palmer  v.  Van  Santvoord, 
47  N.  B.  915,  153  N.  Y.  612,  38  L.  R.  A. 
402. 

Jhe  term  **employds»"  as  used  In  Laws 
Wash.  1897,  p.  55,  entitled  "An  act  provid- 
ing for  a  lien  for  employes,"  and  providing 
that  every  person  performing  labor  in  the  op- 
eration of  any  railway,  canal,  or  transporta- 
tion company,  or  any  water,  mining,  or  man- 
ufacturing company,  sawmill,  lumber,  or 
timber  company,  shall  have  a  prior  lien 
on  the  property  used  in  the  operation  of  its 
business,  to  \he  extent  of  moneys  due  him 
for  labor  performed  within  a  certain  time 
preceding  the  filing  of  his  claim  therefor,  is 
of  broad  significance,  including  any  person 
who  gives  his  time  for  hire.    The  title  of 


the  statute  was  not  chosen  in  a  careless 
manner,  but  with  a  deliberate  purpose,  in 
giving  the  enactment  a  true  interpretation 
in  accordance  with  the  Intention  of  the  Leg- 
islature to  insure  to  the  employes  of  corpora- 
tions payment  of  their  wages  by  subjecting 
the  entire  assets  and  franchises  of  every 
industrial  corporation  to  a  prior  lien  in  favor 
of  employes.  The  statute  does  not  restrict 
its  beneficence  to  persons  performing  labor 
in  the  operation  of  railways,  canals,  mines, 
sawmills,  and  factories,  but  the  lien  Is  given 
to  every  person  performing  labor  in  the 
operation  of  such  companies.  Therefore,  all 
participants  in  carrying  on  the  operation  of  the 
different  kinds  of  companies  mentioned  are 
entitled  to  liens,  and  a  traveling  salesman 
for  a  lumber  company  is  within  its  provi- 
sions. In  re  Lawler  (U.  S.)  110  Fed.  135. 
136. 

"Employes,"  as  used  in  Laws  1885,  c. 
378,  providing  that  wages  of  employes,  op- 
eratives, and  laborers  shall  be  preferred  to 
every  other  debt  against  any  insolvent  insur- 
ance or  moneyed  corporation,  will  be  constru- 
ed in  its  restricted  and  limited  sense,  as  not 
including  any  and  all  persons  employed  by 
corporations,  irrespective  of  their  service  and 
the  relation  which  they  hold  to  the  company, 
but  will  include  persons  selling  pianos  on 
commission.  In  re  Luxton  &  Black  Co.,  54 
N.  Y.  Supp.  778»  779,  35  App.  Div.  243. 

"Employes,"  as  used  in  Laws  1897,  c. 
266,  providing  that,  on  assignments  for  ben- 
efit of  creditors,  the  wages  or  salaries  of 
employee  shall  be  preferred,  will  Include  a 
traveling  salesman,  whose  duty  it  was  to 
sell  goods  in  a  particular  locality,  and  whose 
compensation  consisted  exclusively  of  com- 
missions.   In  re  Smith,  59  N.  Y.  Supp.  799. 

A  salesman  on  commission  is  an  em- 
ploy6,  within  the  statute  giving  preference  to 
employes  on  assignment  by  the  employer, 
though  the  compensation  of  the  employ^  was 
measured  in  part  by  a  share  of  the  profits. 
In  re  Ginsburg,  59  N.  Y.  Supp.  656,  661,  27 
Misc.  Rep.  745. 

Employ^  in  the  office. 

14  Stat  569,  authorizing  the  payment  of 
employes  in  the  office  of  the  coast  survey, 
naval  observatory,  etc.,  means  "a  person  who 
is  engaged  in  the  performance  of  the  proper 
duties  of  an  office,  whether  his  particular  du- 
ties are  carried  on  within  or  without  the 
walls  of  a  building  in  which  the  chief  (^cer 
usually  transacts  his  business."  Stone  Y. 
United  States  (U.  S.)  3  Ct  CI.  260,  262. 

Employ^  of  carrier. 

The  term  "employes,**  as  used  In  an  act 
concerning  carriers  engaged  in  interstate 
commerce,  and  ihelr  employes,  shall  include 
all  persons  actually  engaged  in  any  capacity 
in  train  operation  or  train  service  of  any  de- 
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scriptlon,  and  notwithstanding  that  the  cars 
upon  or  In  which  they  are  employed  may  be 
held  and  operated  by  the  carrier  under  lease 
or  other  contract:  provided,  however,  that 
the  act  shall  not  be  held  to  apply  to  employes 
of  street  railroads,  and  shall  apply  only  to 
employes  engaged  In  railroad  train  service. 
U.  S.  Comp.  St  1901,  p.  3206. 

Employ^  of  postal  serrioe* 

Rev.  St  U.  8.  fi  6467  [U.  S.  Comp.  St 
1901,  p.  3691],  declares  that  any  person  em- 
ployed In  any  department  of  the  postal  serv- 
ice who  shall  embezzle  any  letter  intrusted  to 
him  or  which  shall  come  Into  his  possession, 
and  which  was  Intended  to  be  conveyed  by 
mall,  or  delivered  by  any  carrier,  mail  agent, 
route  agent,  letter  carrier,  or  other  employ^ 
of  the  postal  service,  shall  be  guilty  of  the  of- 
fense of  robbing  the  mail.  Held,  that  the 
term  "em  ploy  ft  of  the  postal  service"  was  not 
limited  to  an  ofiBcer  employed  by  the  postal 
department  of  the  United  States  government, 
but  included,  as  well,  employes  who  were 
hired  and  paid  by  postal  contractors,  or  other 
persons  having  charge  of  mail  matter,  sworn 
as  mail  carriers,  etc.  United  States  v.  Han- 
na,  17  Pac.  79,  80,  4  N.  M.  (Gild.)  216. 

4 

One  sworn  as  a  deputy  postmaster,  who 
handled  mail  whenever  he  was  about  the  of- 
fice and  felt  like  it,  was  an  employ^,  within 
the  meaning  of  the  law.  United  States  v. 
Brent  (U.  S.)  24  Fed.  Cas,  1225,  1226. 

EMPLOYED. 

See   "Actually    Employed";    "Regularly 
Employed." 

The  word  "employed"  may  mean  either 
busy  or  occii[)icd  at  work,  or  it  may  mean 
intrusted  with  the  management  of  an  affair. 
Brugier  v.  Moussler's  Adm'r,  5  La.  93,  95. 

In  a  bond  given  by  a  contractor,  condi- 
tioned as  required  by  Laws  1850,  c.  278,  re- 
quiring the  contractor  to  execute  a  bond  to 
secure  the  payment  of  wages  to  laborers  em- 
ployed on  public  works,  by  "laborers  employ- 
ed" was  meant  those  hired  by  him,  working 
at  his  request,  and  under  an  agreement  on  his 
part  to  compensate  them  for  their  services, 
and  excluded  the  idea  of  their  being  employ- 
ed by  some  other  person  as  a  subcontractor 
or  independent  contractor.  McCluskey  y. 
Cromwell,  11  N.  Y.  (1  Kern.)  593.  599. 

As  aotnal  employment. 

The  word  "employed,"  in  Act  May  24, 
1888,  c.  308,  25  Stat  157  [U.  S.  Comp.  St 
1901,  p.  2637],  declaring  that  eight  hours  shall 
constitute  a  day's  work  for  letter  carriers, 
and  that,  if  a  carrier  Is  employed  a  greater 
number  of  hours  per  day  than  eight,  he  shall 
be  paid  extra,  "means  actual  employment  in 
the  carrier's  work  or  service,  and  does  not 
extend  to  Intervals,  however  brlel^  when  the 


carrier  has  control  of  his  time."    Kin;;   r. 
United  States  (U.  S.)  82  Ct  CI.  234. 

"Employed,"  as  used  in  St  1873,  c.  284,  f 
1,  exempting  a  vessel  regularly  employed  in 
the  coasting  trade  from  compulsory  pilotage, 
did  not  necessarily  mean  continuously  so  em- 
ployed, but  would  include  the  case  of  a  vessel 
actually  and  legally  so  employed  at  the  time 
the  services  of  a  pilot  are  tendered,  though 
the  word  "employed"  is  more  commonly  used 
as  signifying  continuous  occupation.  Wilson 
V.  Gray,  127  Mass.  98,  99. 

As  eiuitomarily  employed* 

In  an  instruction  that  certain  goods  were 
not  subject  to  a  certain  duty  if  the  use  to 
which  such  goods  are  chiefly  applicable,  and 
for  which  they  were  employed,  was  in  mak- 
ing or  ornamenting  hats,  "employed"  means 
for  which  they  were  habitually  employed  or 
customarily  employed  or  usually  employed, 
and  not  for  which  they  had  been  employed. 
Hartranft  v.  Langfeld,  8  Sup.  Ct  732,  736, 125 
U.  S.  128.  31  L.  Kd.  672. 

As  designated  or  seleoted. 

Laws  1857,  c  446,  provides  that  all  res- 
olutions and  reports  of  committees  which 
shall  recommend  any  specific  Improvement 
involving  the  appropriation  of  money  or  the 
taxing  of  the  citizens  of  the  city  of  New  York, 
shall  be  published  immediately  after  the  ad- 
journment of  the  board,  under  the  authority 
of  the  board,  in  all  the  newspapers  employed 
by  the  corporation.  Held,  that  the  word  "em- 
ployed" is  used  as  meaning  selected  or  desig- 
nated.    In  re  Astor,  50  N.  Y.  363,  368. 

As  importing  an  employer. 

In  Gen.  St  c.  2397,  giving  a  mortgage 
lien  to  persons  making  advances  to  any  per- 
son or  persons  who  are  "employed"  or  about 
to  engage  In  the  cultivation  of  the  soil,  "em- 
ployed" Is  synonymous  with  the  word  "enga- 
ged," and  includes  those  who  are  already 
engaged,  as  well  as  those  about  to  engage,  in 
the  cultivation  of  the  soil.  It  does  not  import 
that  the  person  so  employed  must  be  in  the 
employ  of  another.  The  statute  does  not  au- 
thorize a  mere  employ^  to  give  a  lien.  Car- 
penter V.  Strickland,  20  S.  C.  1,  5. 

Gen.  Order  No.  30,  adopted  April  12, 1875. 
providing  that  fees  cannot  be  allowed  to  an 
attorney  at  law  acting  for  an  assignee  In 
bankruptcy,  except  where  he  is  "necessarily 
employed  by  the  assignee,"  cannot  be  con- 
strued to  authorize  foes  for  legal  services 
by  the  assignee  as  such,  he  being  an  attorney 
at  law,  for  he  cannot,  as  assignee,  employ 
himself  as  an  attorney  at  law.  In  re  MuJ- 
daur  (U.  S.)  17  Fed.  Cas.  958,  959. 

The  State  Treasurer  is  employed  in  the 
treasury  of  the  state,  within  Comp.  Laws,  fi 
5771«  which  provides  for  the  punishment  of 
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any  officer,  clerk,  or  other  person  employed 
In  the  treasury  of  the  state,  who  shall  com- 
mit any  fraud  or  embeaslement  therein.  The 
term  ''employed,"  as  used  in  the  statute,  can- 
not be  restricted  to  a  narrow  sense,  as  imply- 
ing an  employer,  and  only  to  be  understood  in 
the  sense  of  procured  to  render  service,  as  a 
master  employs  a  servant  Such  is  the  sense 
in  which  it  lias  been  quite  generally  used  in 
reference  to  embezzlement,  but  this  has  hap- 
pened mainly  because  the  crime  always  pre- 
supposes the  offender  to  have  come  rightfully 
into  the  possession  of  the  money  or  property 
by  reason  of  some  position  of  trust  and  con- 
fidence. The  crime  has  been  more  frequently 
and  generally  provided  for  as  to  clerks, 
agents,  and  servants  than  as  to  public  ofil- 
cers,  and,  as  the  former  are  so  much  more 
numerous,  the  offense  has  been  more  fre- 
quently committed  by  them.  The  primary 
signification  of  the  word  "employ/*  as  given 
by  Webster,  is  to  occupy  the  time,  attention, 
and  labor  of;  to  keep  busy  or  at  work — which 
sense  would  include  the  treasurer,  and  such 
is  its  meaning  in  the  statute,  rather  than  the 
fourth  sense  given  by  Webster,  "to  engage 
one's  sei-vices."  People  v.  McKinney,  10 
Mich.  54,  83., 

As  ensased  in* 

"To  be  employed  in  anything  means  not 
only  the  act  of  doing  it,  but  also  to  be  en- 
gaged to  do  it;  to  be  under  contract  or  or- 
ders to  do  it."  United  States  v.  Catherine 
(U.  S.)  25  Fed.  Cas.  332,  338;  Same  v.  Mor- 
ris, 89  U.  S.  (14  Pet)  464,  475,  10  L.  Ed.  543. 

This  is  not  only  the  ordinary  meaning  of 
the  word,  but  it  has  frequently  been  used  in 
that  sense  in  the  acts  of  Congress.  Thus  Act 
March  3, 1825,  entitled,  "An  act  to  reduce  into 
one,  the  several  acts  establishing  the  post 
ofl^ce  department,"  declares  that  the  Post- 
master General  and  all  other  persons  employ- 
ed shall  take  the  oath  previous  to  entering 
the  duties  assigned  to  them.  And  again,  Act 
July  2,  1813  (3  Stat.  4),  declares  that  certain 
vessels  employed  In  the  fisheries  shall  not  be 
entitled  to  certain  bounties  unless  the  master 
enter  into  a  certain  agreement  with  every 
fisherman  employed  therein  before  he  pro- 
ceeds on  his  voyage.  United  States  v.  Mor- 
ris, 39  U.  S.  (14  Pet)  464,  475.  10  L.  Ed.  543. 

"Employed,"  as  used  in  the  act  of  Con- 
gress prohibiting  any  citizen  of  the  United 
States  to  have  any  property  in  a  vessel  em- 
ployed in  transporting  slaves,  means  not  only 
the  act  of  doing  it,  but  also  to  be  engaged  to 
do  it;  and  accordingly  the  chartering  and  fit- 
ting out  of  a  vessel  at  Havana  with  design 
to  have  her  perform  a  voyage  then  arranged 
for  bringing  slaves  to  the  country  brought  the 
transaction  within  the  prohibition  of  the  act 
United  States  v.  Catherine  (U.  S.)  25  Fed. 
Cas.  832,  337.  Thus,  in  Laws  1893,  p.  99,  de- 
claring that  no  female  shall  be  employed  in 
any   factory  or  workshop  more  than  eight 


hours  in  any  one  day,  etc.,  "employed"  Im- 
ports not  only  the  act  of  employing,  but  the 
state  of  being  employed,  thus  rendering  the 
prohibition  of  the  statute  two-fold:  First 
that  no  manufacturer,  etc.,  shall  employ  any 
female,  etc.,  and,  second,  that  no  female  shall 
consent  to  be  employed.  "To  be  employed  in 
anything  means  not  only  the  act  of  doing  it, 
but  also  to  be  engaged  to  do  it;  to  be  under 
contract  or  orders  to  do  it."  Ritchie  v.  Peo- 
ple, 40  N.  B.  464,  455,  165  111.  98,  29  L.  R.  A. 
79,  46  Am.  St  Rep.  315.  Thus  a  man  is  not 
"employed"  as  a  mechanic,  within  the  mean- 
ing of  Laws  1894,  c  622,  providing  that  me- 
chanics employed  by  a  municipal  corporation 
shall  not  receive  less  than  prevailing  local 
wages  in  their  trades.  One  hired  in  the 
street-cleaning  department  as  a  painter,  and 
doing  work  as  a  driver,  could  not  demand 
a  painter's  wages.  McCunney  v.  City  of  New 
York,  58  N.  Y.  Supp.  138,  139,  40  App.  Div. 
482. 

In  Swan  &  0.  St  p.  707,  providing  that 
no  person  shall  be  employed  as  a  teacher  un- 
less he  has  first  obtained  the  certincate  re- 
quired by  law,  "employed"  means  the  actual 
engagement  in  the  discharge  of  the  duties  as 
teacher;  and  hence  the  statute  does  not  in- 
validate a  contract  to  teach  a  school  by  one 
not  having  a  certificate  at  the  time  such  con- 
tract is  made,  but  who  obtains  the  same  be- 
fore the  time  the  school  is  to  begin.  School 
Dist.  No.  2,  Oxford  Tp.,  v.  Dilman,  22  Ohio 
St  194. 

"Employed  in  the  slave  trade,"  as  used 
in  the  first  section  of  the  slave  trade  act  of 
1800,  c.  51,  2  Stat  70,  §  1,  providing  that  it 
shall  be  unlawful  for  any  citizen  to  have  any 
property  in  any  vessel  employed  in  the  slave 
trade,  means  not  merely  the  actual  trans- 
portation, but  the  being  employed  in  that 
business;  and  a  vessel  caught  in  such  trade, 
though  before  she  has  taken  slaves  on  board, 
is  liable  to  forfeiture  under  the  act  The 
Alexander  (U.  S.)  1  Fed.  Cas.  362. 

As  inTested* 

"Employed,"  as  used  in  Const  art  207, 
exempting  from  taxation  the  capital  and  ma- 
chinery employed  in  certain  manufactures, 
means  "invested."  Implements  and  property 
not  used  by  the  manufacturer,  but  used  about 
the  premises  or  in  the  factory,  are  not  ex- 
empt; the  term  not  being  sulflcient  to  include 
the  property  of  any  one  other  than  the  man- 
ufacturer, and  then  only  when  used  in  his 
special  calling.  State  ex  rel.  Ward  ▼.  Assess- 
ors, 15  South.  384,  385,  46  La.  Ann.  859. 

Laws  1880,  c.  542,  §S  3,  11,  as  amended 
by  Laws  18S5,  c.  501,  provides  that  every  do- 
mestic corporation  shall  pay  an  annual  tax 
upon  the  value  of  its  capital  stock  employed 
within  this  state.  Held,  that  "employed" 
should  be  construed  to  mean  employed  by  the 
corporation  claiming  the  exemption;  that  la. 
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used;  kept  at  work;  busy.  It  does  not  mean 
invested.  In  order  that  an  exemption  may 
be  bad  upon  the  ground  of  capital  employed 
outside  the  state,  the  capital  must  be  used, 
kept  at  work,  or  busy  outside  the  state. 
Money  invested  by  a  corporation  in  stock  of 
local  corporations  in  various  parts  of  the 
country  is  not  employed  outside  the  state, 
within  the  meaning  of  this  statute.  People 
▼.  Wemple,  18  N.  Y.  Supp.  511,  513,  63  Hun, 
444. 

A«  indicatiae  pemuu&enoy. 

"Employed,"  as  used  in  Pub.  St.  c.  11,  § 
20,  cl.  2,  providing  that  all  machinery  em- 
ployed in  any  branch  of  manufacture  shall  be 
assessed  where  such  machinery  is  situated  or 
employed,  means  something  more  than  mere- 
ly being  temporarily  In  use  at  a  place.  A 
portable  sawmill,  frequently  moved  from 
place  to  place,  and  temporarily  placed  in  a 
town  other  than  that  in  which  the  owner 
resides  or  has  his  place  of  business,  is  not 
situated  or  employed  in  such  town,  within  the 
meaning  of  the  statute.  Ingram  y.  Cowles, 
23  N.  E.  48,  49,  150  Mass.  155. 

As  used. 

"Employed,"  as  used  in  Act  June  29, 
1888,  c.  496,  §  4,  25  Stat  210  [U.  S.  Comp.  St 
1901,  p.  3536],  providing  that  any  boat  or 
vessel  used  or  employed  in  violating  any  pro- 
visions of  the  act  should  be  liable,  etc.,  means 
to  make  use  of;  to  put  to  a  purpose.  Prac- 
tically, the  words  "used  or  employed"  are 
synonymous.  Every  boat  or  vessel  put  to  the 
purpose  of  violating  the  provisions  of  the 
statute  is  liable  to  the  r^'nalties,  and  to  be 
put  to  such  or  any  purpose  necessarily  re- 
quires antecedent  determination  on  the  part 
of  her  master  or  owners,  or  of  some  one 
with  sufficient  authority,  that  she  shall  per- 
form such  purpose.  A  vessel  can  only  be 
used  or  employed  by  or  with  the  consent  of 
the  person  who  has  the  legal  right  to  use 
and  employ.  United  States  v.  The  Anjer 
Head  (U.  S.)  46  Fed.  664. 

The  constitutional  exemption  from  tax- 
ation of  capital,  machinery,  and  property 
"employed  in  manufacture,"  does  not  apply 
to  property  which  has  once  been  employed 
for  manufacturing  purposes,  after  it  has  ceas- 
ed to  be  actually  so  employed.  fSlectrlc  Trac- 
tion Co.  V.  City  of  New  Orleans,  14  South. 
231,  45  La.  Ann.  1476. 

Act  June  29,  1888,  c.  496,  25  Stat  209 
[U.  S.  Comp.  St  1901,  p.  3533],  prohibiting 
the  dumping  of  mud  from  scows  in  the  North 
river  within  prescribed  limits,  and  declaring 
that  any  boat  or  vessel  used  or  employed  in 
violating  aiiy  provision  of  the  act  shall  be 
liable  to  penalties  imposed,  means  a  boat  or 
vessel  used  in  violating  the  act  to  the  knowl- 
edge and  intent  of  her  officers,  and  does  not 
Include  a  tug  which  was  proceeding  in  good 
faith  to  the  prescribed  dumping  ground,  when 


I  the  scows  in  tow  were  dumped  by  the  scow- 
i  men  within  the  prescribed  limits  against  the 
i  express  orders  of  the  captain  and  officers  of 
!  the  tug.  The  Emperor  (U.  S.)  49  Fed.  751, 
753. 

In  59  Creo.  Ill,  c.  95,  exempting  from  tax- 
ation tools,  carts  employed  in  carrying  mold, 
soil,  marl,  or  compost  employed  m  husbandry 
for  manuring  or  Improving  land,  "employed" 
means  to  be  employed;  the  word  pointing  to 
the  purpose  or  destination  of  the  material 
Regina  v.  Freke,  5  El.  &  Bl.  944,  949. 

"Employed,"  as  used  in  Metropolitan 
j  Building  Act  1885  (18  &  19  Vict  c.  122),  ex- 
empting the  persons  erecting  a  building  to  be 
employed  for  her  majesty's  use  or  service 
from  giving  the  customary  notice  of  an  inten- 
tion to  build,  would  include  a  building  in  pro- 
cess of  erection,  which  was  to  be  applied  to 
the  custody  of  the  arms  of  her  troops.  Re- 
gina V.  Jay,  8  Bl.  &  Bl.  469,  477. 

Employed  by  authority  of  law. 

A  ship  placed  in  the  service  of  a  state 
for  the  purpose  of  nautical  instruction  under 
Act  June  20,  1874,  c.  339,  18  Stat.  121  [U.  S. 
Comp.  St  1901,  p.  1054],  is  a  ship  acting  un- 
der the  orders  of  a  department  and  is  "em- 
ployed by  authority  of  law,"  within  Rev.  St 
§  1571  [U.  S.  Comp.  St  1901,  p.  1079].  Baiv 
nette  v.  United  States  (U.  S.)  30  Ct  CL  197, 
202. 

Employed  by  the  state* 

A  fireman  at  the  State  Soldiers'  Home  is 
not  "employed  by  the  state  or  any  officer 
thereof,"  within  Laws  1889,  c.  380,  providing 
that  a  laborer  so  employed  shall  receive  not 
less  than  $2  per  day.  Drake  v.  State,  39  N. 
E.  342,  144  N.  Y.  414. 

Employed  by  the  United  States. 

Act  of  Assembly  of  February  12,  1802, 
providing  that  every  person  who  shall  hold 
any  office  or  appointment  of  profit  or  trust 
imder  the  government  of  the  United  States, 
whether  a  commissioned  officer  or  otherwise, 
a  subordinate  officer  or  agent  who  is  or  shall 
be  employed  under  the  legislative,  executive, 
or  Judiciary  department  of  the  United  States, 
is  incapable  of  holding  or  exercising  at  the 
same  time  the  office  of  alderman  of  any  city, 
corporate  town,  or  borough,  cannot  be  con- 
strued to  Include  the  selection  of  an  editor  of 
a  newspaper  to  print  the  laws  of  the  United 
States  by  the  Secretary  of  State  of  the  Unit- 
ed States.  Commonwealth  v.  Binns  (Pa.)  17 
Serg.  &  R.  219,  220. 

Employed  in  or  about  ears  or  depot. 

A  newsboy  engaged  in  selling  papers,  and 
permitted  to  pass  in  and  out  of  tl^e  cars  of 
a  passenger  railway  company  on  such  busi- 
ness, Is  within  the  meaning  of  Act  ISCS, 
April  4,  providing  that  any  person  engaged 
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or  employed  on  or  about  the  roads,  depot, 
premises,  or  cars  of  a  railroad  company,  not 
being  a  passenger  or  employ^,  sliall  only  tiaye 
snch  right  of  action  and  recovery  against  tbe 
company  for  personal  injuries  as  would  exist 
if  such  person  were  an  employ^,  r'hiladel- 
phia  Traction  Go,  r.  Orbann,  12  Atl.  816»  818» 
119  Pa.  87. 

Zainployed  ia  mannfaotnro. 

The  words  ''employed  in  the  manufac- 
ture of  wood,"  in  a  constitutional  provision 
exempting  capital,  machinery,  and  other 
property  employed  in  the  manufacture  of 
wood,  do  not  Include  vessels  employed  to 
procure  timber  for  sawmills.  Martin  v.  City 
of  New  Orleans,  38  La.  Ann.  397,  400,  58  Am. 
Rep.  194. 

Const  art  207,  exempting  from  taxation 
capital,  machinery,  and  other  property  em- 
ployed in  the  manufacture  of  tapestiT  fab- 
rics, includes  all  property  so  employed, 
though  it  may  incidentally  be  used  for  other 
purposes;  as,  for  instance,  where  a  part  of 
a  building  or  factory  used  for  such  purposes 
is  occupied  by  the  owner  as  a  dwelling 
house,  such  occupation  does  not  alter  the 
character  of  the  factory  so  as  to  withdraw  it 
from  the  exemption.  City  of  New  Orleans  v. 
Arthurs,  36  La.  Ann.  98,  99. 

The  phrase  "employed  In  the  manufac- 
ture of,"  as  used  in  the  constitutional  provi- 
sion that  "the  capital,  machinery,  and  other 
property  employed  in  the  manufacture  of 
♦  •  ♦  machinery  shall  be  exempt  for 
twenty  years  from  taxation,"  does  not  Include 
property  leased  for  manufacturing  purposes. 
State  ex  rel.  Ward  v.  Assessors,  15  South. 
384,  46  La.  Ann.  859. 

Employed  In  the  aer^loe. 

Where  the  federal  Constitution  enables 
Congress  to  provide  for  the  government  of 
such  part  of  the  militia  as  may  be  "employed 
In  the  service"  of  the  United  States,  and 
which  makes  the  President  commander  In 
chief  of  the  militia  when  called  into  the  ac- 
tual service  of  the  United  States,  there  is  a 
distinction  between  the  words  "employed  In 
the  service"  and  the  words  "called  into  the 
service";  the  words  "employed  in  the  service" 
meaning  the  actual  mustering  in  service, 
while  the  words  "called  into  service"  import 
some  act  to  be  done  before  the  actual  em- 
ployment of  the  militia.  Houston  v.  Moore, 
18  U.  S.  (5  Wheat)  1,  60,  5  L.  Ed.  19. 

Employed  on  police  foroe. 

The  charter  of  Brooklyn  (Laws  1888,  c. 
583),  providing  that  no  person  employed  on 
the  police  force  shall  be  removed  without 
cause,  and  then  only  after  a  public  trial, 
evidently  contemplates  membership  in  the 
force,  and  will  not  be  construed  to  relate  to 
mere   employes   In    the   police   department 


People  V.  York,  60  N.  Y.  Supp.  208,  210,  43 
App.  Div.  444. 

Employed  on  water. 

A  stipulation  in  a  contract  of  hiring  a 
slave  that  he  was  not  to  be  employed  on  wa- 
ter means  some  employment  requiring  him  to 
go  upon  the  water,  or  necessarily  connected 
therewith;  and  such  a  contract  Is  not  bro- 
ken by  sending  the  slave  to  water  horses 
at  a  shallow  part  of  a  deep  stream,  with 
instructions  not  to  ride  Into  deep  water,  al- 
though he  did  ride  into  deep  water  and 
was  drowned.  Madre  v.  Saunders,  48  N.  C. 
1.2.     ^ 

Eniployed  wltMn  the  state. 

See,  also,  "Capital  Employed." 

Steamships  owned  by  a  domestic  cor- 
poration, and  employed  in  Interstate  com- 
merce, and  plying  between  ports  of  New 
York  and  Cleveland,  Duluth,  and  other  ports 
of  the  Great  Lakes,  are  not  employed  within 
the  state,  within  the  meaning  of  Tax  Law, 
§  184,  providing  that  a  domestic  corporation 
shall  pay  a  tax  computed  on  the  basis  of  its 
capital  stock  employed  within  the  state. 
People  V.  Knight,  77  N.  Y.  Supp.  398,  399, 
75  App.  Dlv.  164. 

Under  Tax  Law  (Laws  1896,  p.  856,  c. 
908)  §  182,  taxing  capital  stock  of  foreign 
corporations  paying  more  than  6  per  cent, 
dividends,  "employed  within  the  state,"  capi- 
tal invested  in  securities  of  corporations  of 
a  kindred  nature,  from  which  the  corporation 
investing  derives  a  practical  advantage,  is 
taxable;  but  capital  Invested  In  securities 
entirely  apart  from  any  business  of  the  cor- 
poration Is  not  employed  within  the  state, 
and  is  therefore  not  taxable.  People  v.  Mor- 
gan, 83  N.  Y.  Supp.  998,  1000,  86  App.  DIt. 
577. 

EMPLOYER. 

An  employer  Is  one  who  employs;  one 
who  uses  or  engages  the  services  of  another 
person.  In  re  Cortland  Mfg.  Co.,  21  Misc. 
Rep.  226,  229,  45  N.  Y.  Supp.  630,  632  (citing 
Stand.  Diet). 

Where  a  subcontractor  employed  a 
framework  knitter,  who  worked  as  a  weaver 
of  gloves  for  the  subcontractor,  in  frames 
provided  by  him,  at  an  agreed  gross  price 
per  dozen  pairs,  and  the  subcontractor  fur- 
nished the  work  by  agreement  to  a  master 
manufacturer,  who  found  machinery  and 
materials,  the  subcontractor  was  an  employ- 
er, within  1  &  2  Wm.  IV,  c.  37,  relating  to 
the  wages  of  artificers,  and  requiring  the 
employers  to  pay  them  in  the  current  coin 
of  the  realm.  Chawner  y.  Commings,  8  Q. 
B.  311,  321. 

The  words  "employer"  and  "employ- 
ment" are  hot  of  the  technical  language  of 
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the  law,  or  of  any  science  or  pursuit,  and 
must  be  construed  according  to  the  context 
and  the  approved  usage  of  the  lang^uage. 
The  word  "employment"  means  the  act  of 
x^mploying  or  using;  occupation,  business; 
agency  or  services  for  another  or  for  the 
public.  An  employer  is  one  who  employs; 
one  who  engages  or  keeps  In  service.  There- 
fore, from  the  definitions  of  these  words,  it 
is  evident  that  the  statute  relating  to  em- 
bezzlement without  the  consent  of  the  em- 
ployer contemplates  the  relation  of  agency — 
a  contract  for  services,  whereby  the  accused 
is  bound  to  do  or  perform  something  in 
connection  with  the  property  embezzled,  and 
that  by  virtue  of  such  relation  he  acquired 
possession  thereof.  State  ▼.  Foster,  37  Iowa, 
404,  407. 

Whenever  the  term  "employer**  or  "em- 
ployers" is  used  in  the  act  relating  to  the 
court  of  mediation  or  arbitration,  it  shall  be 
held  to  include  '*flrm,"  "joint  stock  associa- 
tion," "company,"  or  "corporation,"  as  fully 
as  though  each  of  the  last-named  terms  was 
expressed  in  each  place.  Comp.  Laws  Mich. 
1897,  §  568. 


EMPLOYERS'  UABELITT. 

The  term  "employers'  liability,**  when 
applied  to  insurance,  is  a  descriptive  term, 
generally  used  to  designate  a  certain  well- 
known  branch  of  the  insurance  business,  and 
the  use  of  the  term  cannot  be  exclusively 
appropriated  by  an  Insurance  company.  Em- 
ployers' Liability  Assur.  Corp.  v.  Employers' 
Liability  Ins.  Co.,  16  N.  Y.  Supp.  397,  398, 
61  Hun,  552;  Employers'  Liability  Assur. 
Corp.  v.  Employers*  Liability  Ins.  Co.,  10  N. 
Y.  Supp.  845,  846,  24  Abb.  N.  C.  36& 

EMPLOYMENT, 

See  "CoDMQon  Employmenf*;  •'Extraor- 
dinary Employment";  "Independent 
Employment";  "Joint  Employment"; 
"Life  Employment";  "Permanent  Em- 
ployment"; "Professional  Employ- 
ment"; "Public  Employment";  "Same 
Grade  of  Employment";  "Worldly  Busi- 
ness or  Employment";  "Place  of  Em- 
ployment" 
Change  of  employment,  see  "Change." 
Secular  employment,  see  "Secular  Busi- 
ness." 

Employment  is  the  act  of  employing  or 
using — the  state  of  being  employed — and  is 
80  used  in  Seas.  Laws  1896,  p.  219,  c  72, 
§f  1,  2,  providing  that  the  period  of  employ- 
ment of  certain  working  men  shall  be  eight 
hours  per  day,  so  that  the  employer  and 
servant  are  partlceps  criminis,  and  the  serv- 
ant cannot  recover  for  overtime.  Short  v. 
Bullion-Beck  &  Champion  Min.  Co.,  57  Pac 
720,  721,  20  Utah,  20,  45  L.  B.  A.  603. 


.         In  2  Rev.. St  p.  678,  §  59,  providing  that 
"if   any    clerk    or   servant  of   any   private 
person  or  corporation  shall  embezzle  or  con- 
!  vert  to  his  own  use  without  the  assent  of 
I  his  master  or  employer  any  money,  goods, 
!  rights  in  action,  or  other  valuable  security, 
j  or  effects  whatever  belonging  to  any  other 
person  which  shall  come  into  his  possession 
by  virtue  of  such  employment,  he  shall  upon 
conviction  be  punished,"  etc.,  the  phrase  "by 
virtue  of  such  employment**  means  by  reason 
of  the  relation  which  exists  between  a  clerk 
or  servant  and  his  employer.    People  t.  Hen- 
nessey (N.  Y.)  15  Wend.  147,  150. 

The  contract  of  employment  is  a  con- 
tract by  which  one  who  is  called  the  "em- 
ployer** engages  another,  who  is  called  the 
"employ^,**  to  do  something  for  the  benefit 
of  the  employer  or  of  a  third  person.  Civ. 
Code  Oal.  1903,  §  1965;  Civ.  Code  Mont  1895, 
S  2G50;  Rev.  Codes  N.  D.  1899,  i  4094;  Civ. 
Code  S.  D.  1903.  §  1447. 

As  appointment* 

In  Civil  Service  Law  (Laws  1899,  c  870) 
f  21,  providing  that  no  veteran  should  be 
removed  from  a  position  by  appointment 
or  employment,  except  for  incompetency  or 
misconduct,  after  hearing  on  notice,  "em- 
ployment" is  synonymous  with  "appoint- 
ment," being  used  interchangeably  with  such 
term.  Stutzbach  v.  Coler,  61  N.  E.  697,  698, 
168  N.  Y.  416. 

Am  authority. 

"Employment,"  as  used  in  Act  Cong. 
March  3,  1825,  c.  65,  providing  that  any 
person  who  shall  be  employed  as  president, 
cashier,  clerk,  or  servant  in  the  Bank  of  the 
United  States,  who  shall  fraudulently  embez- 
zle, secrete,  or  make  way  with  any  money 
or  other  valuable  security  which  shall  come 
into  his  possession  by  virtue  of  such  employ- 
ment, shall  be  deemed  guilty  of  felony,  means 
his  authority  from  the  bank.  United  States 
V.  Forrest  (U.  S.)  25  Fed.  Cas.  1144,  1146. 

As  oarryinflf  on  business. 

"Employment,"  as  used  In  Act  April  22, 
1794,  forbidding  any  employment  or  business 
on  Sunday,  means  the  act  of  carrying  on  a 
business  on  Sunday;  and  hence  the  carrying 
on  of  such  a  business  only  constitutes  one 
offense,  though  numerous  sales  are  made. 
Friedebom  v.  Commonwealth,  6  Atl.  160,  113 
Pa.  242,  57  Am.  Rep.  464. 

Where  a  person  whose  business  was  that 
of  a  butcher,  without  being  engaged  in  re- 
tailing liquor  as  a  business,  or  Intending  so 
to  engage,  on  one  occasion  sold  five  cents* 
worth  of  ardent  spirits,  he  was  not  follow- 
ing the  employment  of  a  retail  liquor  deal- 
er, within  the  statute  requiring  such  a  per- 
son to  take  out  a  license^  Moore  y.  State, 
16  Ala.  411,  418. 
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Contract  Implied* 

"Employment"  implies  a  contract  on  the 
part  of  the  employer  to  hire,  and  on  the  part 
of  the  employe  to  perform  services;  and,  un- 
til snch  a  contract  is  mutually  entered  into, 
it  can  have  no  binding  obligation  on  either 
party.  Malloy  y.  Board  of  Education  of  City 
of  San  Jose.  36  Pac  948,  949,  102  Gal.  642. 

"Employment,"  as  used  in  Laws  1866^  c. 
466,  §  4,  declaring  that  the  employment  of 
teachers  in  certain  schools  shall  be  subject 
to  the  approval  of  the  superintendent,  means 
the  act  of  hiring,  and  not  the  state  of  be- 
ing employed;  and  hence,  when  the  approval 
is  once  given,  the  contract  of  employment  is 
complete,  and  the  teacher  cannot  be  dis- 
charged by  the  superintendent  People  v. 
Hyde,  89  N.  Y.  11,  17. 

Hiring  dUtinsnlshed. 

"Employment"  as  used  In  Code,  I  4500, 
which  prohibits  the  employment  of  a  servant 
of  another  hired  under  written  contract  attest- 
ed by  one  or  more  witnesses,  is  not  synony- 
mous with  "hiring,"  but  means  to  use  a  serv- 
ant for  a  special  or  general  purpose  inconsist- 
ent with  his  duty  to  his  employer,  with  a  mu- 
tual benefit  Hightower  v.  State,  72  Ga.  482, 
484. 

A«  ooonpation* 

Gen.  St.  c.  26,  S  52,  provides  that  the 
board  of  health  shall  from  time  to  time 
assign  certain  places  for  the  exercise  of  any 
trade  or  employment  which  is  a  nuisance, 
etc.  Held,  that  "employment,"  as  here  used, 
would  include  the  keeping  of  a  large  number 
of  swine  within  the  limits  of  a  town.  Com- 
monwealth V.  Young,  160  Mass.  526,  529. 

The  word  "employment"  does  not  neces- 
sarily import  an  engagement  or  rendering 
services  for  another.  A  person  may  as  well 
be  employed  about  his  own  business  as  in 
the  transaction  of  the  same  for  a  principal. 
One  of  the  definitions  given  by  Webster  of 
the  word  "employment"  is  "occupation;  busi- 
ness; that  which  engages  the  head  or  hands." 
Worcester  says,  "Employment  means  busi- 
ness, occupation,  object  of  industry,  engage- 
ment, avocation,  calling,  or  profession." 
Therefore,  In  a  statute  prescribing  punish- 
ment for  females  found  employed  in  saloons, 
carrying  beer,  it  applies  alike,  whether  they 
acted  as  proprietors  or  servants.  State  y. 
Oanton,  43  Mo.  48^  51. 


Office  dlstlnfiruislLed* 

See  "Civil  Ofllce";  * 


'Office." 


"Employment"  is  a  more  extensive  term 
than  "office";  every  office  being  an  employ- 
ment, bat  an  employment  not  necessarily  be- 
ing an  office.  Moll  ▼«  Sbiaa,  25  South.  141, 
61  I4L  Ann.  290. 


"Though  an  office  is  an  employment.  It 
does  not  necessarily  follow  that  every  em- 
ployment is  an  office.  A  man  may  certainly 
be  employed  by  the  government  under  a  con- 
tract express  or  implied,  to  do  an  act  or  per- 
form a  service,  without  becoming  an  officer. 
But  if  a  duty  be  a  continuous  one,  which  is 
defined  by  rules  prescribed  by  the  govern- 
ment and  not  by  contract  which  an  indi- 
vidual is  appointed  by  government  to  per- 
form, who  enters  upon  the  duties  pertain- 
ing to  his  station  without  any  contract  de- 
fining them,  if  those  duties  continue,  though 
the  person  be  changed.  It  seems  very  difficult 
to  distinguish  such  a  charge  or  employment 
from  an  oflice,  or  the  person  who  performs 
the  duty  from  an  officer."  Bunn  v.  People, 
45  111.  397,  403  (quoting  from  United  States 
Y.  Maurice  [U.  S.]  26  Fed.  Cas.  1211,  1214). 

The  most  important  characteristic  which 
distinguishes  an  office  from  an  employment 
or  contract  is  that  the  creation  and  con- 
ferring of  an  office  Involve  a  delegation  to 
the  individual  of  some  of  the  sovereign  func- 
tions of  government,  to  be  exercised  by  him 
fbr  the  benefit  of  the  public;  that  some  por- 
tion of  the  sovereignty  of  the  country— ei- 
ther legislative,  executive,  or  judicial — at- 
taches for  the  time  being,  to  be  exercised 
for  the  public  benefit.  An  office  is  a  public 
station  or  employment  conferred  by  the  ap- 
pointment of  the  government.  Although  ev- 
ery office  is  an  employment,  every  employ- 
ment is  not  an  office.  A  man  may  be  em- 
ployed to  do  an  act  or  perform  a  service 
without  becoming  an  officer,  but  If  a  duty 
be  a  continuing  one,  which  is  defined  by 
rules  prescribed  by  the  government  and  not 
by  contract  which  an  individual  is  appoint- 
ed by  government  to  perform,  who  enters  on 
the  duties  pertaining  to  his  station  without 
any  contract  defining  them,  If  those  duties 
continue,  though  the  person  be  changed,  it  is 
difficult  to  distinguish  such  a  charge  or  em- 
ployment from  an  office,  or  the  person  who 
performs  those  duties  from  an  officer.  In  the 
Opinion  of  the  Judges  to  the  Governor,  3 
Me.  (3  Greenl.)  481,  the  Supreme  Court  of 
Maine  said:  "There  is  a  marked  difference 
between  an  office  and  an  employment  under 
the  government.  An  office  implies  a  dele- 
gation of  a  portion  of  the  sovereign  power 
to,  and  the  possession  of  it  by,  the  person 
ffiling  the  office;  and  the  exercise  of  such 
power,  within  legal  limits,  constitutes  the 
correct  discharge  of  the  duties  of  such  office. 
Employment  has  none  of  these  distinguish- 
ing features,  and  one  appointed  state  printer 
cannot  be  said  to  be  acting  as  an  officer, 
and  exercising  any  of  the  sovereign  functions 
of  the  government  In  doing  the  mechanical 
work  of  manufacturing  blank  books,  printing 
a  notice,  order,  or  proclamation,  or  supplying 
blanks,  stationery,  and  letter  heads  for  the 
territorial  government  or  a  docket  for  the 
Supreme  Court  Guthrie  Dally  Leader  ▼. 
Cameron,  41  Pac.  635-637.  8  OkL  677. 
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A«  place  ia  army. 

As  used  in  49  GI«o.  Ill,  c  126,  i  8,  for- 
bidding the  buying  of  offices,  including  nomi- 
nations to  an  office,  commission,  or  "place  or 
employment,"  would  Include  a  cadetship  in 
the  Madras  infantry.  The  words  '"pl&ce" 
and  ''employment"  are  so  general  as  to  com- 
prehend those  and  every  other  advantageous 
position  that  the  party  can  gain,  by  nomina- 
tion to  a  specific  thing.  Kegina  y.  Ghar- 
reUe,  13  Q.  B.  447,  461. 

Railroad  company. 

"Employment,"  as  used  in  a  statute  au- 
thorizing the  taxing  of  merchants,  hotel  keep- 
ers, etc.,  and  "any  other  person  or  employ- 
ment which  it  may  deem  proper,"  if  taken 
according  to  its  natural  import,  cannot  be 
held  to  comprehend  a  railroad  corporation, 
which  is  neither  a  person  nor  an  employ- 
ment, within  the  ordinary  acceptation  of  the 
words.  "Employment"  is  a  common  word, 
generally  used  in  relation  to  most  common 
pursuits,  and  therefore  ought  to  be  received 
as  understood  in  common  parlance.  City  of 
Lynchburg  v.  Norfolk  &  W.  B.  Co.,  80  Va. 
237,  248,  56  Am.  Rep.  592. 

Am  temporary  agency. 

An  employment  is  an  agency  for  a  tem- 
porary purpose,  which  ceases  when  that  pur- 
pose is  accomplished  People  v.  Loeffler,  51 
N.  B.  785,  790,  175  111.  585;  Lasher  v.  Peo- 
ple, 55  K  R  6C3,  666,  183  111.  226,  47  L.  R. 
A.  802,  75  Am.  St.  Rep  103;  Wilcox  v.  Peo- 
ple, 90  111.  186,  192. 

EMPOWER. 

Where,  in  a  statute,  any  one  is  empow- 
ered to  perform  a  certain  act,  the  act  is  not 
only  authorized,  but  commanded.  Strong  y. 
Wright,  1  Conn.  459.  466. 

New  York  City  Charter,  f  1473  et  seq., 
providing  that  the  police  department  is  au- 
thorized and  empowered  to  grant  theatrical 
licenses,  is  to  be  construed  as  vesting  a  dis- 
ci-etionary  power  in  the  department  to  grant 
or  withhold  licenses,  which  may  be  con- 
trolled by  mandamus.  The  language  is  al- 
most identical  with  that  of  section  1999  of 
the  consolidation  act,  under  which  authority 
to  grant  licenses  was  vested  in  the  mayor, 
whereas,  by  the  provisions  of  the  charter 
which  we  have  quoted,  such  power  is  now 
lodged  with  the  police  department  This 
very  contention  now  made  as  to  the  intent 
and  meaning  of  the  words  "authorized  and 
empowered,"  which  are  to  be  found  in  both 
statutes,  was  involved  in  the  case  of  Peo- 
ple V.  Grant,  58  Hun,  455,  12  N.  Y.  Supp.  879; 
and  Justice  Barrett,  who  wrote  the  opinion 
therein,  thus  disposes  of  it  (page  457,  58 
Hun,  and  page  880,  12  N.  Y.  Supp.):  **The 
relator's  contention  is  that  these  words,  'au- 
thorized and   empowered,'    should  be   con- 


strued as  imperative,  and  he  cites  authori- 
ties for  the  proposition  that  the  permissive 
words  in  question  should  be  treated  as  man- 
datory. The  rule  undoubtedly  is  that  where 
public  bodies  or  officers  are  empowered  to  do 
that  which  the  public  interests  require  to  be 
done,  and  adequate  means  are  placed  at  their 
disposal,  the  proper  execution  of  the  power 
may  be  Insisted  on,  thoiigh  the  statute  con- 
ferring it  be  only  permissive  in  its  terms. 
City  of  New  York  v.  Furze  (N.  Y.)  3  Hill,  612. 
The  word  'may'  is  thus  construed  at  times 
to  mean  *must'  But  why,  it  may  be  asked, 
should  this  construction  be  given  to  the  act 
under  consideration?  What  public  interest 
demands  that  the  mayor  should  be  required 
under  all  circumstances  to  accept  the  fee  and 
grant  the  license?  It  seems  to  me  that  it  is 
quite  the  other  way.  The  public  good  clear- 
ly requires  that  the  permissive  words  in 
question  should  be  read  in  their  natural  and 
ordinary  sense."  People  v.  Murphy,  72  N.  Y. 
Supp.  473,  475,  65  App.  Div.  123. 

Under  a  resolve  of  the  legislature  em- 
powering the  judge  of  probate  to  grant  let- 
ters of  administration  on  a  particular  es- 
tate, it  would  be  doing  violence  to  the  lan- 
guage and  intent  of  the  Legislature  to  sup- 
pose that  it  meant  to  dictate  to  a  Judicial 
tribunal  the  course  of  its  proceedings  in 
such  particular  case.  We  do  not  think  the 
Legislature  would  have  passed  a  resolve  re- 
quiring and  directing  the  judge  of  probate 
to  do  what  by  this  resolve  they  intended  on- 
ly to  empower  him  to  do,  and  the  judicial 
discretion  vested  in  the  judge  by  the  laws 
of  the  commonwealth  on  all  subjects  within 
his  Jurisdiction  was  left  unafPected  by  the 
resolve,  and  he  had  the  right,  as  before,  to 
determine  the  penalty  of  the  bond,  judge 
of  the  sufficiency  of  the  sureties,  and  de- 
cline substituting  other  security  for  the  bond, 
if  he  should  be  of  opinion  that  by  the  gen- 
eral laws  he  was  not  at  liberty  to  take  a 
security  in  a  particular  case,  as  empowered 
by  the  resolution,  difTerent  from  that  which 
he  should  feel  obliged  to  require  in  all  oth- 
ers. Appeal  of  Picquet,  22  Mass.  (5  Pick.) 
65,67. 

EMPRESARIOS. 

The  term  "empresarios"  was  a  name  giv- 
en to  individuals  who  in  the  early  history  of 
Mexico  were  given  very  large  bodies  of  land 
in  consideration  that  they  should  bring  emi- 
grants into  the  country  and  settle  them  on 
the  lands,  with  a  view  of  increasing  the  pop- 
ulation, and  securing  the  protection  thus 
afforded  against  the  wild  Indians  on  the  Mex- 
ican borders.  United  States  v.  Maxwell 
Land-Grant  Co.,  7  Sup.  Ct  1015,  1017,  121 
U.  S.  325,  80  L.  Ed.  949. 

EMPTOR. 

See  *'Caveat  Bmptor." 
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EMPTY. 

"Emptying/'  as  used  In  Rev.  St  f  8324 
[U.  S.  Comp.  St  1901,  p.  21681,  requiring 
dealers  in  distilled  spirits  to  efiface  and  ob- 
literate the  revenue  stamp  on  a  cask  at  the 
time  of  emptying  such  cask,  and  providing 
a  punishment  for  failure  to  do  so,  should  not 
be  construed  in  its  ordinary,  strict  significa- 
tion, requiring  that  the  cask  be  completely 
deprived  of  its  contents  before  the  dealer  is 
guilty  of  failing  to  efface  and  obliterate  the 
stamp.  The  ordinary  signification  of  the 
words  **to  empty"  is  to  make  void;  to  ex- 
haust; to  deprive  of  the  contents;  hence 
when  a  retail  dealer  of  distilled  spirits  draws 
ofT  the  contents  of  a  cask  as  far  as  can  be 
done  from  the  faucet,  and  then  removes  it 
from  the  place  where  it  had  been  used  in 
liis  business,  he  should  efface  and  obliterate 
the  stamp,  though  it  still  contains  a  small 
quantity  of  distilled  spirits,  of  small  value. 
United  States  v.  Buchanan  (U.  S.)  9  Fed. 
689,  690. 

"Empty"  as  used  in  the  charter  of  a 
canal  company,  wherein  it  is  provided  that 
every  vessel  not  having  commodities  on 
board  sufficient  to  pay  the  toll  of  $4  shall 
pay  so  much  as,  with  the  commodities  on 
board,  will  yield  that  sum,  and  every  empty 
boat  shall  pay  $4*  the  word  "empty'*  means 
without  cargo.  Perrine  ▼.  Chesapeake  & 
Delaware  Canal  Co.,  50  U.  S.  (9  How.)  172, 
189,  13  L.  Ed.  92. 

The  charter  of  a  turnpike  road,  anthor- 
izing  a  difTerent  toll  for  a  loaded  wagon  than 
that  authorized  for  an  empty  wagon,  does 
not  mean  tliat  the  wagon  must  be  absolutely 
empty.  To  say  that  every  wagon  must  be 
either  loaded  or  empty,  and  that  this  wagon 
was  not  empty,  and  therefore  it  must  be 
loaded,  may  be  tolerable  school  logic;  but, 
when  applied  to  the  present  case,  it  is  logic 
which  common  sense  will  not  sanction.  A 
loaded  wagon,  as  meant  by  the  charter,  is 
not  contradistinguished  from  a  wagon  abso- 
lutely empty.  A  wagon  absolutely  empty 
would  be  taken  as  an  estray;  at  least,  it 
would  be  suffered  to  pass  the  gate,  for  there 
would  be  no  person  answerable  for  the  toll. 
Merrick  y.  Phelps,  5  Conn.  466.  468. 

EN  DECLARATION  DE  SIMUUTION. 

A  Louisiana  action,  the  object  of  which 
ts  to  cause  to  be  declared  simulated  acts, 
the  appearance  of  which  is  contrary  to  the 
truth.  Erwin  r.  Bank  of  Kentucky,  6  La. 
Inn.  1,  4. 

A  Louisiana  action,  the  object  of  which 
is  to  have  a  contract  Judicially  declared  a 
simulation  and  a  nullity,  to  remove  a  cloud 
from  the  title,  and  to  bring  back  for  any 
legal  purpose  the  thing  sold  to  the  estate  of 
the  owner.    It  Is  essentially  one  in  revendlca- 


I  tlon,  and  never  of  condition.     Edwards  t. 
Ballard,  20  La.  Ann.  169,  170. 


EN  ROUTE. 

The  words  "en  route,"  In  a  contract  to 
furnish  teams  for  transportation  of  military 
supplies,  accompanying  the  Yellowstone  ex- 
pedition, en  route  from  Ft  Lincoln  for  50 
days  or  more,  mean  while  the  troops  were 
moving  in  pursuit  of  Indians  or  only  tem- 
porarily encamped.  When  the  army  was 
posted  along  the  Yellowstone,  and  went  into 
camp,  it  was  no  longer  en  route.     Such  a 

i  contract  does  not  require  a  hauling  of  sup- 

j  plies  from  post  to  post,  unattended  by  troops. 

:  McLean  ▼•  United  States  (U.  S.)  17  Gt  CL 

I  83,  90. 


ENACT. 

Bouvier  defines  the  word  "enact":  "To 
establish  by  law;  to  perform  or  effect;  to 
decree.'*  By  either  of  these  definitions,  the 
word  is  of  equal  force  to  the  word  "resolve," 
the  fifth  definition  of  which,  given  by  Web- 
ster, is:  "To  express  an  opinion  or  deter- 
mination by  resolution  or  vote,  as.  It  was 
resolved  by  the  Legislature.' "  The  formu- 
la, "Be  it  enacted,"  therefore,  includes  the 
formula,  "Be  it  resolved,"  and  therefore  the 
former  phrase,  while  ordinarily  applied  to 
the  passage  of  bills,  may  be  used  in  passing 
a  mere  resolution  or  proposal,  as  a  resoln- 
tion  to  submit  a  constitutional  amendment 
In  re  Senate  File  No.  31,  41  N.  W.  981,  984^ 
25  Neb.  804. 

ENACTING  CLAUSE. 

The  term  "enacting  clause"  is  used  to 
designate  the  section  of  the  bill  or  statute 
which  authorized  the  whole  bill  or  document 
as  law.  Pearce  v.  Vittum,  61  N.  E.  1116* 
1117,  193  111.  192. 

The  enacting  clause  of  legislative  acts 
and  resolutions  is  that  preliminary  expres- 
sion, such  as  "Be  it  enacted,"  or,  "The  Gen- 
eral Assembly  do  enact,"  etc,  which  serves 
to  identify  the  act  of  legislation  as  of  the 
General  Assembly;  to  afford  evidence  of  its 
legislative  statutory  nature;  to  secure  uni- 
formity of  identification,  and  thus  prevoit 
inadvertence  and  possible  mistake  or  fraud. 
State  y.  Patterson,  4  8.  E.  350,  352,  98  N. 
O.  600. 

The  enacting  clause  of  a  statute  is  not 
I  necessarily  alone  or  only  that  which  purports 
I  to  be  the  enacting  clause,  such  as  "The  peo- 
ple of  the  state  of  enact"  but  com- 

;  prebends  every  part  of  the  statute  which 
'  should  be  stated  in  order  to  define  the  sub- 
ject of  the  enactment  with  clearness  and 
certainty.     Territory  y.  BurnSi  9  Pac  432, 
433,  6  Mont  72. 
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Const.  1870,  art  4,  f  11,  declares  that  the 
style  of  the  laws  of  this  state  shall  be,  "Be 
It  enacted  by  the  people  of  the  state  of  D- 
llnols,  represented  in  general  assembly." 
This  is  known  as  the  "enacting  clause."  It 
is  no  part  of  any  section  of  the  statute,  and  | 
a  repeal  of  any  section  or  sections  of  the 
statute  would  not  afPect  the  enacting  clause. 
Pearce  v.  Vittum.  61  N.  B.  1116,  1117.  193 
111.  192. 

Within  the  rule  that  exceptions  in  a  stat- 
ute should  only  be  negatived  in  an  indict- 
ment or  Information  when  they  are  descrip- 
tive of  the  offense  defining  It,  but  not  when 
the  exceptions  afford  matter  of  excuse  only, 
and  do  not  define  or  qualify  the  offense  cre- 
ated by  the  enacting  clause,  the  term  "en- 
acting clause''  should  be  construed  to  mean 
all  parts  of  the  statute  which  create  and 
define  the  offense,  whether  in  one^or  more 
sections  or  acts.  Yet,  under  an  ordinance 
requiring  a  license  fee  from  peddlers  of  cer- 
tain articles,  providing  that  the  owners  and 
renters  of  land  may  vend  the  products  there- 
of in  all  towns  and  cities  without  obtaining 
a  license  therefor,  a  complaint  for  peddling 
without  a  license  need  not  negative  the  fact 
that  defendant  was  vending  products  of  his 
own  land.  State  ▼•  Bevina,  41  Atl.  65S,  70 
Vt  674. 

ENACTMENT. 

The  term  "enactment,**  although  Inapt  to 
express  the  beginning  of  a  period  of  time, 
may  properly  be  construed  to  mean  taking 
effect  In  re  Hendricks,  57  Pac.  965,  967,  60 
Kan.  796. 

ENAGENAR. 

A  term  in  the  Spanish  law  which  Is  de> 
fined  in  Seoane's  Neuman  &  Baretti's  Dic- 
tionary by  Valazques  as  meaning  **to  alien- 
ate, to  transfer,  or  to  give  away  property." 
Mulford  T.  Le  Franc,  26  Cal.  88,  105. 

ENAGENAGION. 

A  term  used  in  the  Spanish  Law,  and  as 
defined  by  Bschriche,  is  "the  act  by  which 
the  propcarty  in  a  thing  by  lucratiTe  title  is 
transferred  as  a  donation  or  by  onerous  title, 
as  by  sale  or  barter.  This  word,  taken  In  a 
more  extended  sense,  comprises  also  the  en- 
flteusis  (lease),  the  pledge,  the  mortgage,  and 
even  the  creation  of  a  servidumbre  (servi- 
tude) on  an  estate.  It  follows,  therefore, 
that  a  person  who  cannot  alienate  (enagenar) 
a  thing  can  neither  pledge  nor  hypothecate 
the  same  with  servitudes  (servidumbres).*' 
In  its  most  comprehensive  sense,  the  mean- 
ing of  the  two*  words,  "enagenacion"  and 
^'alienation,"  are  as  nearly  identical  as  the 
Bigniflcation  of  any  two  words  in  different 
languages  are  ordinarily  found  to  be.  Each 
word  embraces  In  Its  most  comprehensive 


sense  the  transfer  of  every  estate  known  to 
the  law,  from  a  fee.  simple  to  an  estate  at  will 
or  sufferance.  Mulford  ▼.  Le  Franc,  26  Cal. 
88,  103. 

ENCLOSURE. 

See  "Inclosure." 

ENCOURAGL 

Under  Civ.  Code  La.  art  2324,  providing 
that  one  who  causes  another  to  do  an  unlaw- 
ful act,  or  assists  or  encourages  in  the  com- 
mission, is  responsible  In  solido  with  that 
person  for  the  damages  caused  by  such  act, 
officials  or  authorities  who  passively  permit 
a  wrongful  act  are  included,  though  a  strict 
meaning  of  the  words  ''causes,  assists^  or  en- 
courages** might  not  under  otlier  circumstan- 
ces include  such  failure  to  prevent  Comltez 
v.  Parkerson  (U.  S.)  50  Fed.  170,  171. 

In  True  v.  Commonwealth,  14  S.  W.  6S4, 
90  Ky.  651,  the  words  "encourage,  aid,  or 
abet,  counsel,  advise,  or  assist,"  were  said  to 
be  words  In  appropriate  use  to  describe  the 
offense  of  a  person  who,  not  actually  doing 
the  felonious  act,  by  his  will  contributes  to 
or  procures  it  to  be  done,  and  thereby  be- 
comes a  principal  or  accessory.  Omer  v. 
Commonwealth  (Tex.)  25  S.  W.  994,  996. 

Under  Acts  1799,  c.  8,  f  2,  declaring  that 
any  game  or  match  of  hazard  or  address  for 
money  or  other  valuable  thing  is  gaming, 
the  act  of  cockflghting  for  money  or  other 
valuable  thing  constitutes  gaming.  By  the 
same  act,  all  who  encourage  or  promote  any 
game,  etc.,  are  involved  in  the  same  guilt 
with  the  actors  or  betters.  How  could  any 
one  more  effectually  promote  and  encourage 
a  match  of  this  kind  than  by  not  only  giving 
it  countenance  by  his  presence,  but  actually 
paying  his  money  to  support  and  sustain  it? 
The  preparations  are  made  by  the  principal 
offenders;  notice  is  given  of  the  time  and 
place;  the  public  are  called  upon  to  attend 
and  pay  money  for  the  privilege  of  parti(  ipnt- 
Ing  in  the  enjoyment  of  the  sport;  and  cue 
who  accepts  the  invitation,  and  contributes 
his  money  to  the  extent  of  the  fee  demanded, 
is  actively  and  efficiently  aiding,  abetting, 
and  encouraging  the  unlawful  thing.  John- 
son V.  State,  36  Tenn.  (4  Sneed)  614,  621. 

ENCROACHMENT. 

Encroachment  is  the  gradual  entering  on 
and  taking  possession  by  one  of  what  is  not 
his  own — ^the  unlawful  gaining  upon  the 
rights  or  possessions  of  another.  Chase  v. 
City  of  Oshkosh,  61  N.  W.  560,  562,  81  Wis. 
813,  15  L.  R.  A.  553,  29  Am.  St  Bep.  898. 

On  liiffhway. 

"An  object  is  not  an  Incumbrance  in  a 
highway  unless  it  obstructs  the  use  of  the 
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^ay,  while  an  encroachment  is  an  unlawful 
gaining  upon  the  rights  or  possessions  of  an- 
other, as  where  a  man  sets  a  fence  beyond  his 
line."  Bouv.  Law  Diet  This  is  the  meaning 
of  the  term  In  Gen.  St  p.  151,  c.  70,  entitled, 
"The  Incumbrances  and  Encroachments  upon 
Highways."  The  Legislature,  in  passing  such 
statutes,  understood  encroachments  and  in- 
cumbrances to  be  different  evils,  requiring 
different  remedies.  Thus  the  title  furnishes 
evidence  that  the  object  of  the  statute  was  to 
preserve  the  limitations  of  the  public  right  in 
the  prevention  of  obstruction  to  travel.  State 
V.  Kean,  45  Ati.  256,  257,  69  N.  H.  122,  48  L. 
B.  A.  102. 

An  encroachment,  in  statutory  sense,  is 
a  fixture  which  intrudes  into  or  invades  a 
highway,  but  does  not  necessarily  prevent 
public  travel;  and,  where  a  fence  is  in  a 
highway,  it  is  an  encroachment  A  man  may 
willfully  place  a  load  of  hay  or  a  pile  of  wood 
in  the  middle  of  the  street,  and  leave  it 
there.  This  would  not  be  an  encroachment, 
but  an  obstruction,  though  room  was  left  on 
eltlier  side  for  travelers  to  pass.  State  v. 
Pomeroy,  73  Wis.  664,  41  N.  W.  726. 

The  fencing  in  or  Inclosing  of  a  portion 
of  a  sti'eet  or  highway  by  a  fence  or  wall,  or 
the  occupancy  of  it,  would  be  an  encroach- 
ment Chase  v.  City  of  Oshkosh,  61  N.  W. 
560,  562,  81  Wis.  313,  15  L.  R.  A.  553,  29  Am. 
St  Rep.  898. 

A  worm  rail  fence,  6  feet  In  width,  con- 
structed with  the  midlde  of  the  worm  on  the 
line  of  a  public  road,  thereby  placing  2%  feet 
of  the  fence  in  the  road,  is  an  encroachment, 
within  the  meaning  of  Rev.  St  §  4715,  direct- 
ing the  supervisor  of  roads  to  remove  all  en- 
croachments by  fences  or  otherwise  on  public 
roads,  etc.,  since,  to  be  an  encroachment, 
within  the  meaning  of  the  act  does  not  nec- 
essarily require  that  the  fence  should  also  be 
an  obstruction,  in  view  of  the  words  which 
follow  the  word  "encroachments."  Barton  v. 
Campbell,  42  N.  E.  698.  699,  54  Ohio  St  147. 

The  Michigan  laws  have  always  made  a 
distinction  between  "cumbering  and  obstruct- 
ing" a  public  way,  and  "encroaching"  on  it 
The  former  term  has  been  applied  to  impedi- 
ments to  travel,  while  the  latter  has  embra- 
ced actual  inclosure  of  a  portion  of  the  street 
by  fences  or  walks,  or  occupation  by  building. 
An  encroachment  on  the  street  may  in  one 
sense  be  said  to  cumber  it,  but,  as  the  Legis- 
lature has  never  employed  the  two  words  as 
synonymous  terms,  a  power  to  impose  a  pen- 
alty for  cumbering  or  obstructing  a  street 
will  not  authorize  a  proceeding  in  the  same 
manner  as  for  encroachments.  City  of  Grand 
Rapids  y.  Hughes,  15  Mich.  54,  57. 

It  is  difficult  to  lay  down  any  just  rules 
by  which  to  determine  in  any  given  case 
whether  an  object  placed  in  a  highway  is  an 


obstruction,  or  only  an  encroachment  It 
may  be  safely  said  that  an  object  or  struc- 
ture, to  be  an  obstruction,  need  not  necessarir 
ly  be  so  as  to  stop  travel  on  the  liighway. 
A  man  may  willfully  place  a  load  oT  hay  or 
a  pile  of  wood  in  the  middle  of  a  street  and 
leave  it  there.  This  would  not  be  an  en- 
croachment within  the  statute,  because  it  is 
not  a  fence,  building,  or  other  fixture,  yet  it 
I  would  undoubtedly  be  an  obstruction,  al- 
though room  was  left  on  either  side  of  it  for 
travelers  on  the  highway  to  pass;  hence  a 
bam  occupying  nearly  one-half  of  a  highway 
in  a  populous  village,  and  impeding  and  In- 
terfering with  travel,  is  an  obstruction.  State 
V.  Leaver,  22  N.  W.  576,  679,  62  Wis.  387. 

"Encroachment,"  as  used  with  regard  to 
a  highway  or  public  way,  means  an  actual 
inclosure  of  a  portion  of  the  street  by  fences 
and  walks,  or  its  occupation  by  buildings. 
The  meaning  of  this  word  is  entirely  distinct 
from  that  of  "obstruction,"  which  is  applied 
to  an  impediment  to  travel  and  passage  pla- 
ced in  the  open  street  and  tending  to  make 
its  use  more  difficult  and  dangerous.  6or- 
ham  V.  Withey,  17  N.  W.  272,  52  Mich.  50. 

On  land* 

Any  part  of  the  roof  or  cornice  of  a  build- 
ing, or  of  a  water  si)out  so  constructed  as  to 
project  beyond  the  division  wall,  and  over- 
hanging or  overshadowing  any  part  of  the  ad- 
Joining  owner's  premises,  is  an  encroachment 
upon  his  property.  Pierce  v.  Lemon  (Dei.) 
2  Houst  519,  523. 

The  erection  of  a  bay  window  over  the 
soil  of  another  is  a  tort  for  which  an  action 
lies,  though  the  damage  may  be  merely  nom- 
inal. Codman  v.  Evans,  83  Mass.  (1  Allen) 
443,  447;  Id.»  87  Mass.  (6  Allen)  308,  81  Am. 
Dec  74a 

On  park. 

A  building  upon  a  public  park  is  an  en- 
croachment. City  of  Chicago  v.  Ward,  48  N. 
E.  927,  933,  169  111.  392,  38  L.  R.  A.  849,  61 
Am.  St  Rep.  185. 

On  water  eovrse. 

Schenectady  City  Charter,  tit  7,  I  61, 
provides  that  the  city  council  shall  not  re- 
move encroachments  from  the  natural  water 
courses  In  the  dty  until  they  have  been  estab- 
lished by  a  Jury.  Held,  that  the  banks  of  a 
water  course,  with  growing  trees  thereon,, 
was  an  "encroachment"  within  the  meaning 
of  the  charter,  and  that  proceedings  for  their 
removal  must  be  taken  under  title  7,  §  51,  of 
the  charter.  City  of  Schenectady  v.  Furman. 
15  N.  Y.  Supp.  724^  726,  61  Hun,  171. 


ENCUMBRANCE. 

See  "Incumbrance  (On  Title).' 
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END. 

See  *rro  That  End*';  ••Wert  End.* 

••Ended"  meaxuB  final;  deflnitlTe;  com- 
plete; conclusiye;  and  to  say  that  a  con- 
tract is  ended  is  to  say  that  it  is  abrogated 
in  a  final,  conclnsive  way.  Bonsack  Mach. 
Go.  v.  Woodrum,  18  8.  B.  094,  9d5,  88  Va. 
612. 

••End/'  as  used  in  a  tax  judgment  which 
is  against  an  undivided  third  of  the  eart  end 
of  each  block,  means  the  east  half  of  the 
block.    Chiniquy  y.  People,  78  IlL  570,  575. 

The  word  "end*'  is  defined  to  be  the  ex- 
treme point  of  a  line  or  anything  that  has 
more  length  than  breadth.  The  end  of  a 
parallelogram  is  the  line  extending  from  one 
side  line  to  the  other  at  their  extremities; 
end  the  width  of  the  end  is  the  length  of  such 
line.  If  the  line  connecting  the  extreme 
points  of  parallel  side  lines  make  an  angle 
with  one  greater  than  that  made  with  the 
other,  as,  for  instance,  one  being  10  and  the 
other  170  degrees,  it  might  not  be  proper  to 
regard  this  line  the  width  of  the  end  of  the 
figure  presented,  or  eren  as  the  end  itself. 
In  figures  haying  side  lines  irregular  and  not 
parallel  with  each  other,  a  line  connecting 
them  where  they  terminate  may  be  the  end, 
and  its  length  the  width  of  the  end,  or  other- 
wise, according  to  the  peculiar  shape  of  each 
figure.  Hence  the  words  ''end*'  and  "width 
of  the  end,"  are  not  terms  of  greater  preci- 
sion, and  the  meaning  of  parties  who-  may 
use  them  without  any  words  in  explanation 
may  not  always  be  apprehended  with  certain- 
ty. Kennebec  Ferry  Co.  y.  Bradstreet,  28  He. 
374,  877. 

Of  ▼oyace. 

The  phrase  ••end  of  the  voyage,"  when 
construed  literally,  means  the  arrival  of  the 
vessel,  but  as  used  in  the  following  order, 
•*Please  pay  William  Bradford  or  bis  order 
$24.90  at  the  end  of  my  voyage  in  the  Ss/lioon- 
er  Columbus  on  a  fish  voyage,  if  I  make 
enough  to  pay,  after  taking  out  $10.00  I  now 
owe  you,"  it  refers  to  the  time  when  the 
fish  caught  on  such  voyage  are  sold  and  con- 
verted into  money.  Bradford  v.  Drew,  46 
Mass.  (5  Mete.)  188,  190. 

Of  will. 

Where  the  will  of  testator  is  commenced 
on  the  first  and  is  formally  concluded  upon 
the  third  page  of  a  folio  of  foolscap  paper, 
and  signed  there,  and  a  fourth  page  contains 
another  testamentary  provision,  and  what  is 
written  on  the  fourtl^  page  is  by  clear  hif er- 
ence  incorporated  into  the  body  of  the  will« 
though  the  signature  is  not  at  the  end  of  the 
writing  in  point  of  space,  yet  the  signature 
will  appear  at  the  end  of  the  will  in  point  of 
fact,  within  the  statute  providing  that  the 
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will  shall  be  ••signed  at  the  end  thereof."  Ap> 
peal  of  Baker,  107  Pa.  881,  888,  62  Am.  Bep. 
478. 

An  instrument  is  signed  at  the  end  there- 
of when  nothing  intervenes  between  the  in- 
strument and  the  subscription.  Accordingly, 
a  codicil  was  signed  by  a  subscribing  witness 
at  the  end  thereof,  though  there  was  a  blank 
space  of  four  inches  between  the  signature 
of  the  testator  and  the  commencement  of 
the  attestation  clause.  In  re  Dayger  (N.  Y.) 
47  Hun,  127,  129. 

2  Rev.  St  p.  63,  i  40,  requiring  the  sub- 
scription to  be  at  the  end  of  the  will,  does 
not  mean  that  the  signature  must  not  be  aft- 
er the  attestation  clause,  as  such  clause  con- 
stitutes no  part  of  the  will;  but,  if  the  testa- 
tor chooses  to  insert  the  attestation  clause 
before  his  signature,  and  thus  make  it  a  part 
of  the  will,  it  does  not  prevent  his  subscrip- 
tion from  being  at  the  end  of  the  will. 
Younger  v.  Duffle,  94  N.  Y.  535,  540,  46  Am. 
Rep.  156.  The  phrase  "end  of  the  will"  is  to 
be  interpreted  according  to  its  plain  and  ob- 
vious sense,  and  means  that  the  subscription 
and  signature  should  be  the  concluding  por- 
tion of  the  will  A  will  containing  material 
provisions  relative  to  testator's  property  aft- 
er his  signature  and  the  signature  of  the  wit- 
nesses is  invalid.  In  re  O'Neirs  Will,  91  N. 
Y.  516,  520;  Id.,  27  Hun,  180,  181. 

A  will  written  on  the  firrt  and  third 
pages  of  a  sheet  of  paper,  and  signed  at  the 
end  of  the  third  page,  in  a  device  written  on 
which  page  were  interlined  the  words,  ''See 
next  page,"  on  which  page — ^the  fourth — 
was  written  an  unsigned  clause  making  a 
certain  bequest,  which  interlineation  was 
made  by  the  testator's  direction,  is  **8lgned 
at  the  end  thereof,"  within  the  meaning  of 
Act  April  S,  1838,  §  6,  providing  that  every 
will,  unless  the  person  making  same  shall  be 
prevented  by  the  extremity  of  his  last  sick- 
ness, shall  be  signed  at  the  end  thereof,  etc. 
Appeal  of  Baker,  107  Pa.  881,  388,  52  Am. 
Rep.  478. 

Ky.  St  c.  21,  I  26,  providing  that,  when 
the  law  requires  any  writing  to  be  signed  by 
a  party  thereto,  he  shall  not  be  deemed  to  be 
a  party  thereto  unless  the  signature  be  sub- 
scribed at  the  end  or  close  of  such  writing, 
does  not  require  that  no  words  whatever 
shall  follow  the  signature;  but  where  a  date 
and  the  name  of  the  place  of  making  a  will 
follow  testator's  signature,  the  statute  was 
complied  with,  since  neither  the  date  nor 
place  of  making  are  a  part  of  the  will.  Flood 
V.  Pragoflf,  79  Ky.  607,  614. 

Of  year. 

Where  a  portion  of  the  purchase  price  of 

a  crop  of  prunes  was  to  be  paid  when  the 

crop  was  taken  off  **at  the  end  of  the  year,'* 

I  such  phrase  meant  the  end  of  the  fruit  sea- 

j  son,  and  not  the  end  of  the  calendar  year. 
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Brown  v.  Anderson,  19  Pac.  487,  488,  77  OaL 
236. 

ENDIiINE. 

End  lines  of  a  mining  claim  are  not  nec- 
essarily those  appearing  as  end  lines  in  the 
original  plat  of  the  claims,  but,  when  a  min- 
ing claim  crosses  the  conrse  of  a  lode  or 
vein,  instead  of  being  along  the  vein  or 
lode,  the  end  lines  are  those  which  measure 
the  width  of  the  claim  which  crosses  the 
lode.  Del  Monte  Min.  &  Mill.  Ck>.  y.  Last 
Chance  Min.  &  Mill.  Co.,  18  Sup.  Gt  895,  907, 
171  U.  S.  55,  43  L.  Ed.  72;  Argentine  Min. 
Co.  V.  Terrible  Min.  Co.,  7  Sup.  CL  1356,  1359, 
122  U.  S.  478,  30  L.  Ed.  1140;  Iron  Silver  Min. 
Co.  y.  Elgin  Mining  &  Smelting  Co.,  6  Sup. 
Ct.  1177,  1184,  118  U.  S.  196.  30  L.  Ed.  98; 
Walrath  y.  Champion  Min.  Co.,  18  Sup.  Ct 
909,  914,  171  U.  S.  293,  43  L.  Ed.  170. 

The  statute  of  1872  gives  to  locators  of 
mining  claims  "the  exclusive  right  of  pos- 
session and  enjoyment  of  all  the  surface 
included  within  the  lines  of  their  locations, 
and  of  all  veins,  lodes  and  ledges  throughout 
their  entire  depth,  the  top  or  apex  of  which 
lies  inside  of  such  surface  lines  extended 
downward  yertically,  although  such  veins, 
lodes  and  ledges  may  so  far  depart  from  a 
perpendicular  in  their  course  downward  as 
to  extend  outside  the  vertical  side  lines  of 
such  surface  locations."  These  are  their  ex- 
tralateral  rights,  which  should  neither  be 
extended  nor  restricted  by  the  courts.  The 
only  limit  placed  by  the  statute  is  that  "their 
right  of  possession  to  such  outside  parts  of 
such  veins  or  ledges  shall  be  confined  to  such 
portions  thereof  as  lie  between  vertical  planes 
drawn  downward,  as  above  described,  through 
the  end  lines  of  their  locations,  so  continued 
in  their  own  direction  that  such  planes  will 
intersect  such  exterior  parts  of  such  veins  or 
ledges."  One  general  principle  should  per- 
vade and  control  the  various  conditions  found 
to  exist  in  different  locations,  and  its  guid- 
ing star  should  be  to  preserve  in  all  cases 
the  essential  right  given  by  the  statute  to 
follow  the  lode  upon  its  dip,  as  well  as  upon 
the  strike,  to  so  much  thereof  as  its  apex 
Is  found  within  the  surface  lines  of  the  loca- 
tion. If  the  lode  runs  more  nearly  parallel 
with  the  end  lines  than  with  the  side  lines 
as  marked  on  the  ground  as  such,  then  the 
end  lines  of  the  location  must  be  considered 
by  the  courts  as  the  side  lines  meant  by  the 
statute.  If  the  lode  runs  more  nearly  paral- 
lel with  the  side  lines  than  the  end  lines,  then 
the  end  lines  as  marked  on  the  ground  are 
considered  by  the  courts  as  the  end  lines 
of  the  location.  Consolidated  Wyoming  Gold 
Min.  Co.  y.  Champion  Min.  Co.  (U.  S.)  63  Fed. 
540,  549. 

GND  ON. 

See  "Meeting  End  <«." 


ENDANGER. 

See  "Inhuman  Treatment  Endangering 
Life." 

1  Wag.  St  fi  33,  p.  430,  provides  that 
if  any  person  shall  be  maimed,  etc.,  or  his 
life  be  endangered,  by  the  act  or  culpable 
negligence  of  another  in  cases  and  under 
circumstances  which  would  constitute  murder 
or  manslaughter  if  death  had  ensued,  the 
person  causing  the  act,  etc.,  shall  be  punish- 
ed, etc.  Held,  that  by  the  words  "his  life 
be  endangered"  was  not  meant  that  the  per- 
son should  actually  be  injured.  The  words 
make  it  as  much  an  offense  to  shoot  at  a  man 
and  miss  him  as  to  shoot  at  him  and  hit  him. 
State  v.  Agee,  68  Mo.  264. 

ENDEAVOR. 

"Endeavor"  generally  means  to  use  ef- 
forts, to  attempt,  to  try,  to  strive,  etc.,  but, 
as  used  in  a  deed  of  property  from  parents 
to  a  son,  who  agreed  to  support  and  main- 
tain them  for  the  remainder  of  their  natural 
Uves,  which  provided  that,  "so  long  as  second 
party  is  living  and  endeavoring  to  perform 
his  part  of  the  stipulations  herein  named,  the 
said  second  party  is  not  to  be  molested  or 
dispossessed^  but  shall  have  and  hold"  the 
property  free  from  any  and  all  incumbrance, 
was  meant  to  emphasize  the  duty  already  put 
on  the  son — ^to  call  him  to  fulfill,  and  demand 
full  compliance — and  not  to  destroy,  lessen, 
and  fritter  away  the  main  purpose  of  the 
deed  on  the  grantors'  part  Goldsmith  v. 
Goldsmith,  S3  S.  B.  266»  267,  46  W.  Va. 
426. 

ENDEAVOR  TO  ICAKE  A  REVOLT. 

As  to  what  will  constitute  an  endeavor 
to  make  a  revolt  upon  shipboard,  vTlthin  the 
meaning  of  the  acts  of  Congress,  it  is  said 
that  mere  Insolent  conduct,  disobedience  of 
orders,  or  even  violence  committed  on  the 
person  of  the  master,  unattended  by  other 
circumstances,  will  not  amount  to  this  of- 
fense, but  that  these  acts  must  be  coupled 
with  an  Intent  to  subvert  the  authority  of  the 
master,  and  to  displace  him  from  his  com- 
mand, which  intention  is  to  be  discovered 
from  the  expressions  or  the  actions  of  the 
parties  concerned,  and  from  all  the  circum- 
stances attending  the  transaction.  A  mere 
conspiracy  of  the  crew  to  make  a  revolt  will 
not  amount  to  an  endeavor  to  make  it,  un- 
less it  be  followed  up  by  some  other  acts 
tending  to  that  end.  Nor  is  concert  among 
the  crew  to  make  a  revolt  an  essential  in- 
gredient in  constituting  the  offense.  One  or 
more  daring  individuals,  depending  for  suc- 
cess on  their  courage  and  personal  strength, 
or  their  popularity  with  the  crew,  etc.,  may, 
by  destroying  or  confining  the  officers  with- 
out concert  of  the  crew,   make  a  revolt. 
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and,  of  course,  may  endeavor  to  malce  one; 
the  former  including  the  latter.  United 
States  V.  Kelly  (U.  S.)  26  Fed.  Cas.  700.  701. 
See,  also,  United  States  v.  Haines  (U.  S.) 
26  Fed.  Gas.  62,  64;  United  States  y.  Huff 
(U.  S.)  13  Fed.  630.  635;  United  States  r. 
Sayage  (U.  S.)  27  Fed.  Gas.  966. 

Where  a  crew  combine  together  to  refuse 
to  do  duty,  and  actually  refused  until  the  mas- 
ter com];]iies  with  some  Improper  request,  on 
their  part,  there  is  an  endeayor  to  make  a 
reyolt  within  the  meaning  of  Act  Gong.  April 
30, 1790.  c.  9, 1  12, 1  Stat  116.  United  States 
y.  Gardner  (U.  S.)  25  Fed.  Cas.  125& 

A  total  refusal  to  perform  any  duty 
on  board  ship  until  the  master  has  yielded 
to  some  illegal  demand  of  the  crew,  when 
it  has  produced  a  compliance,  or  a  suspen- 
sion of  his  power  to  command,  is  a  leyolt, 
and  any  act  or  attempt  or  combination  to 
produce  such  a  result  is  an  endeayor  to  make 
a  reyolt  United  States  y.  Haines  (U.  S.)  26 
Fed.  Gas.  62,  64. 

A  combination  hj  the  crew  to  prevent 
the  vessel  from  going  to  sea  pursuant  to  the 
order  of  the  master  was  an  endeavor  to  make 
a  revolt  United  States  v.  Nye  (U.  8.)  27 
Fed.  Gas.  210,  2U. 

To  constitute  an  endeavor  to  make  a  re- 
volt, the  attack  on  the  master  should  be 
accompanied  by  some  evidence,  indicating  on 
the  part  of  the  assailants  an  intention  to  take 
possession  of  the  vessel.  United  States  v. 
Smith  (U.  S.)  27  Fed.  Gas.  1246,  1247. 

ENDORSE-ENDORSEMENT. 

Bee  '^Indorse— Indorsement" 

ENDOW. 

The  articles  of  incorporation  of  a  cer- 
tain corporation  provided  as  follows:  "The 
object  of  this  incorporation  is  to  acquire  and 
hold  property  in  trust  for  the  M.  B.  Ohurch 
in  the  State  of  Oregon,  and  to  endow,  build 
up,  and  maintain  an  institution  for  educa- 
tional purposes,  and  to  confer  all  such  hon- 
ors, distinctions  and  degrees  as  are  used  in 
colleges,'*  etc  It  was  held  that  "endow" 
means  to  indue  the  college  with  all  the  func- 
tions and  capacities  which  such  word  im- 
parts; that  is,  to  take  and  receive  property 
or  funds  in  all  the  various  forms  in  which 
it  may  be  donated  for  educational  purposes. 
Liggett  v.  Ladd,  21  Pac.  133,  138,  17  Or. 
89. 

A  trust  deed  of  certain  property,  with  di- 
rections to  found  and  endow  a  certain  insti- 
tution at  a  cost  of  a  certain  sum,  construed 
to  be  a  direction  to  the  trustees,  and  to  mean 
that  they  shall  expend  the  money  for  such 
purposes.  Floyd  v.  Bankln,  24  Pac.  936,  939, 
86  GaL  159. 


As  provision  by  dower* 

"Endowed,"  in  a  statute  provIAig  Ibat, 
when  a  widow  dissents  from  the  win  ef 
her  husband,  she  may  be  endowed  as  if  her 
husband  died  intestate,  should  not  be  con- 
strued as  a  technical  term,  and  confined  to 
the  act  of  assigning  dower.  Webster  and 
Blchards  define  "endow"  to  mean  to  give; 
to  bestow;  to  furnish  with  a  portion  of  goods 
or  estate;  to  settle  on.  The  old  marriage 
ceremony  of  Bngland  concluded  with  the 
words,  "With  all  my  worldly  goods  I  thee 
endow."  It  Is  the  word  applied  to  the  pro- 
vision made  or  the  fund  set  apart  for  the 
support  of  literary  and  charitable  institu- 
tions. So  the  word  is  not  limited  to  the 
technical  sense  of  giving  dower.  It  has  a 
larger  scope  than  that,  and  applies  alike 
to  the  real  and  personal  estate  of  the  hus- 
band. Gupton  V.  Gupton,  40  Tenn.  (3  Head) 
488^  489. 

In  Gomp.  Laws,  {  8935,  providing  that, 
if  provision  be  made  for  a  woman  by  her 
husband's  will,  she  shall  elect  to  take  it,  or 
be  endowed  by  the  lands  of  her  husband, 
the  word  "endow"  means  a  provision  made 
by  law  by  way  of  dower,  and  not  that  made 
by  the  statute  of  descent,  giving  the  wife  one- 
half  of  the  husband's  lands  if  he  dies  intes- 
tate. Steams  v.  Perrin,  90  N.  W,  297,  130 
Mich.  456. 

ENDOWMENT. 

The  word  "endowment,**  as  used  by  a 
testotrix  in  making  endowments  to  certain 
charitable  organizations  and  churches,  has 
no  reference  to  building  or  providing  a  site 
for  a  building,  but  it  supposes  something  al- 
ready in  existence  at  the  time  when  the  gift 
Is  made,  or  when  the  endowment  is  to  take 
place.  Edwards  v.  Hall,  85  Bug.  Law  &  Eq. 
433,  436. 

"Endowment,*'  as  used  in  a  statute  ex- 
empting from  taxation  any  endowment  to  a 
certain  institution,  means  property  or  pecun- 
iary-means  bestowed  as  a  permanent  fund. 
It  is  understood  In  common  acceptation  as  a 
fund  yielding  income  for  the  support  of  some 
institution.  Appeal  of  Wagner  Institute,  U 
Atl.  402,  405,  116  Pa.  555. 

In  Laws  1866,  p.  1079,  I  5.  exempting 
from  taxation,  first,  certain  real  estate,  name- 
ly, all  colleges,  academies,  or  seminaries  of 
learning;  second,  certain  goods  and  chattels, 
namely,  the  furniture  thereof  and  the  person- 
al property  used  therein;  and,  third,  the  en- 
dowment or  fund  of  any  religious  society,  col- 
lege, etc.,  the  words  "endowment  or  fund" 
are  ejusdem  generis,  and  comprehend  a  class 
of  property  different  from  the  other  two,  not 
real  estate  or  chattels;  the  "fund,"  as  a 
general  torm,  Including  the  endowment,  which 
is  that  particular  fund  or  part  of  a  fund  of 
the  institution  bestowed  for  Its  more  perma- 
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nent  uses.  First  Reformed  Dutch  Gbtirch  of 
New  Brunswick  v.  Lyon,  82  N.  J.  Law  (3 
Vroom)  360,  361;  Nevin  r.  Krollnuui,  88  N. 
J.  Law  9  Vroom)  574. 

SmdowBteat  aooordins  to  eomaton  riffl&t* 

Endowment  according  to  common  right, 
at  common  law,  is  the  assignment  by  the 
sberifiF  to  the  widow  as  dower  of  a  one-third 
part  of  each  manor,  or  a  one-tliird  part  of 
the  arable  meadow  and  the  pasture  land. 
French  y.  Pratt,  27  Me.  381,  892  (citing  Oo. 
Utt  8(H>,  82b,  88b). 

Eadowmemt  asatast  aanunon  ri^lit* 

Endowment  against  common  right  Is 
the  assignment  of  the  widow's  dower  1)y  the 
heir,  he  having  the  right  to  assign  one  manor 
in  lieu  of  a  third  of  three  manors,  and  this 
assignment  will  be  good  If  accepted  by  the 
widow.  .French  y.  Pratt,  27  Me.  (14  Shep.) 
881,  802  (citing  Ck^  Utt  30b,  82b,  88b). 

EHDOWMENT  IHSURAKOB. 

An  endowment  policy  of  life  Insurance 
Is  one  payable  at  a  certain  time  at  all  eyenta, 
or  sooner  If  the  party  should  die  sooner,  and 
the  premiums  on  which  are  all  to  be  paid 
within  a  certain  limited  time.  CJarr  y.  Ham- 
ilton, 8  Sup.  Ot  295,  128  U.  S.  252,  82  U 
Ed.   668. 

A  form  of  Insurance  known  as  "endow- 
ment insurance"  is  a  contract  to  pay  a  cer- 
tain sum  to  the  Insured  If  he  Uyes  a  certain 
length  of  time,  or,  if  he  dies  before  that  time, 
to  some  other  person  indicated.  State  ▼. 
Federal  Jnyestment  Co.,  48  Minn.  110,  111, 
50  N.  W.  1028;  Union  Cent  Life  Ins.  C3o.  ▼. 
Woods,  37  N.  B.  180,  181,  11  Ind.  App.  835. 

An  endowment  policy  Is  an  Insurance  In- 
to which  enters  the  element  of  life.  In  one 
respect  it  is  a  contract  payable  in  the  event 
of  continuance  of  life;  In  another.  In  the 
event  of  death  before 'the  period  specified. 
And.  Law  Diet  401;  Union  Cent  Life  Ins. 
Co.  v.  Woods,  87  N.  B.  180,  181,  11  Ind.  App. 
835. 

"In  Cooke,  Ins.  i  107,  It  Is  said:  'Some- 
times the  contract  to  pay  on  the  death  of  the 
Insured  is  conjoined  with  a  contract  to  pay 
on  the  expiration  of  a  fixed  period,  should 
he  live  so  long.  Such  a  contract  is  called  a 
"contract  of  endowment  insurance,''  though, 
so  far  as  concerns  the  contract  to  pay  on  the 
expiration  of  a  fixed  period,  it  Is  not,  strictly 
speaking,  a  contract  of  life  Insurance  at  all.' 
Joyce,  in  his  work  on  Life  Insurance,  said 
that  'endowment  insurance'  was  an  insur- 
ance payable  at  the  expiration  of  a  fixed 
period."  State  v.  Orear,  45  S.  W.  1081,  1084, 
144  Mo.  157. 

Laws  1868,  Act  104,  How.  Ann.  St  e. 

118,  §  1,  authorized  not  less  than  five  per- 
sons to  Incorporate  to  secure  to  the  family 


or  heirs  of  a  member  on  his  death  a  certala 
sum  of  money  by  assessment  on  the  mem- 
bers, or  to  secure  In  the  same  manner  a 
certain  sum  weekly  or  monthly  to  a  member 
disabled  by  sickness  or  otherwise.  Held, 
that  a  fraternal  benefldary  association  or- 
ganized under  such  act  was  not  authorized 
to  conduct  endowmoit  Insurance  businesa 
Walker  v.  Glddlngs,  103  Mich.  344i  847,  61 
N.  W.  612. 


ENEMY. 

See  ''Allen  Bnemy**;    ''Public  Btaemy.** 

An  enemy  Is  he  with  whom  a  nation  Is 
at  war,  and  the  term  "enemy,"  as  used  In 
a  marine  Insurance  policy  insuring  against 
perils  by  enemy,  means  public  enemies,  or 
those  with  whom  the  body  of  a  nation  Is  at 
war.  Monongahela  Ins.  Co.  v.  Chester,  43 
Pa.  481,  483. 

On  a  declaration  of  war  between  the 
United  States  and  Qreat  Britain,  every  Amer- 
ican citizen  and  every  British  subject  resident 
In  their  respective  countries  become  by  the 
declaration  enemies  to  each  other.  Orlswold 
v.  Waddlngton  (N.  Y.)  16  Johns.  488^  447. 

By  the  law  of  nations,  an  enemy  Is  de> 
lined  to  be  "one  with  whom  a  nation  Is  at 
open  war."  When  the  sovereign  ruler  of  a 
state  declares  war  against  another  sovereign. 
It  Is  understood  the  whole  nation  declares 
war  against  that  other  nation.  All  the  sub- 
jects of  one  are  enemies  to  all  the  sub- 
jects of  the  other,  and  during  the  existence 
of  the  war  they  continue  enemies,  in  what- 
ever country  they  may  happen  to  be,  "and 
all  persons  residing  within  the  territory  occu- 
pied by  the  belligerents,  although  they  are  In 
fact  foreigners,  are  liable  to  be  treated  as 
enemies."  Grinnan  v.  Edwards,  21  W.  Va, 
347,  857  (quoting  Vatt  Law.  Nat  bk.  8,  c  6^ 
8§  68-71). 

Bebels. 

"BDemles,**  as  used  In  Const  U.  S.  art 
8,  i  8,  defining  "treason,"  means  subjects  of 
a  foreign  power  which  Is  In  a  state  of  open 
hostility  with  the  United  States,  and  the  term 
does  not  embrace  rebels  In  Insurrection 
against  their  own  government  United  States 
V.  Greathouse  (U.  S.)  26  Fed.  Cas.  18^  22. 

As  the  term  "enemies"  Is  used  In  speak- 
ing of  the  enemies  of  a  nation  engaged  in  a 
dvll  war,  It  Includes  all  persons  residing 
within  the  territory  in  forcible  possession  of 
the  insurgents,  "whose  property  may  be  used 
to  increase  the  revenues  of  the  hostile  pow- 
er, though  not  foreigners.  They  have  cast  off 
their  allegiance  and  made  war  on  their  gov- 
ernment, and  are  none  the  less  enemies  be^ 
cause  they  are  traitors."  In  re  Prize  Cases* 
67  U.  S.  (2  Black)  635^  674^  17  L.  Bd.  458. 
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EHEMT'8  PBOFSBTY. 

^'BDemy's  property"  Is  a  technical  phrase 
peculiar  to  prize  courts,  and  depends  upon 
principles  of  public  policy  as  dlstingalshed 
from  the  common  law.  The  general  rule  Is 
that  In  war  the  dtlzena  or  subjects  of  the 
belligerents  are  enemies  to  each  other,  with- 
out regard  to  individual  sentiments  or  dis- 
positions, and  that  political  status  deter- 
nUnes  the  question  of  enemy  ownership. 
And  by  the  law  of  prize,  property  engaged 
in  any  Illegal  Intercourse  with  the  enemy  is 
deemed  enemy  property,  whether  belonging 
to  an  ally  or  a  citizen,  as  the  illegal  traffic 
stamps  it  with  the  hostile  character,  and  at- 
taches to  it  all  the  penal  consequences.  The 
Benito  Bstenger,  20  Sup^  Gt  489,  480,  176  U. 
8.  668,  44  L.  Bd.  592. 

By  the  general  law  of  prize,  property  en- 
gaged in  an  illegal  intercourse  with  the 
enemy  is  deemed  enemy  property.  It  Is  of 
no  consequence  whether  it  belong  to  an  ally 
or  to  a  citizen;  the  illegal  traffic  stamps  it 
with  the  hostile  character,  and  attaches  to  it 
all  the  penal  consequences  of  enemy  owner- 
ship. The  Sally»  12  U.  &  (8  Granch)  882,  8 
L.  Ed.  597. 

Fropegty  of  rebels. 

"Bnemy's  property,"  as  the  term  is  used 
in  the  rule  that  enemy's  property  on  the  high 
seas  is  subject  to  capture,  includes  the  prop- 
erty of  persons  residing  within  that  portion 
of  the  nation  in  a  state  of  dvil  war,  in  which 
the  persons  in  insurrection  reside,  and  in 
which  the  forces  of  the  nation  cannot  go 
without  the  exercise  of  force.  "Whether 
property  be  liable  to  capture,  as  enemy's 
property,  does  not  in  any  manner  depend  on 
the  personal  allegiance  of  the  owner."  In  re 
Prize  Gases,  67  U.  8.  (2  Black)  635,  674  17  L. 
Ed.  469. 

Within  the  law  relating  to  captures,  an 
enemy's  property  is  that  property  owned  by  a 
public  enemy,  and  would  include  property 
owned  by  the  Confederates  in  the  late  Givil 
War.  Taylor  y.  Jenkins,  24  Ark.  887,  889,  88 
Am.  Dec.  778. 


ENERET. 

The  word  "eneret"  Is  a  Danish  word,  and 
means  monopoly.  Atlas  Glass  Go.  ▼.  81- 
monds  Mfg.  Co.  (U.  8.)  102  Fed.  338,  342;  Id. 
(U.  8.)  102  Fed.  643,  647,  42  G.  G.  A.  664. 


ENFEOFF. 

The  words  ••enfeoff  or  grant?  are  suf- 
ficient words  in  a  deed  to  create  feoffment 
Perry  v.  Price,  1  Mo.  658,  656. 


granted,  bargained,  sold,  and  confirmed"  cer- 
tainly Import  a  covenant  in  law.  It  seems 
now  to  be  settled  that  in  conyeyances  by 
deeds  of  bargain  and  sale  they  have  no  such 
effect,  but,  on  the  creation  of  an  estate  less 
than  freehold,  a  covenant  of  title  is  implied 
from  the  words  of  leasing.  Phillips  v.  City 
of  Hudson,  81  N.  J.  Law  (2  Yroom)  148,  161. 

ENFITENSIS. 

"Enfitensls"  is  the  Spanish  term  mean- 
ing lease.  Mulford  t.  Le  France  26  Gai  88, 
103. 

ENFORCE. 

"Enforce"  means  to  put  in  execution,  to 
cause  to  take  effect;  and  an  order  to  a  de- 
fendant not  served  with  summons  to  show 
cause  why  he  should  not  be  bound  by  the 
Judgment  Is  causing  it  to  take  effect  Tick- 
nor  V.  Kennedy  (N.  Y.)  8  Abb.  Prac  (N.  8.) 
387. 

A  statute  providing  that  no  process  shall 
be  enforced  against  a  person  in  the  military 
service  of  the  United  States  is  comprehensive 
enough  to  include  all  forms  of  execution,  as 
well  as  original  and  mesne  process.  The 
word  "enforce*'  implies  execution  of  process, 
and  would  scarcely  apply  to  any  other. 
There  is  nothing  in  the  nature  of  a  mort- 
gage to  exempt  it  from  the  law.  Breitenbacb 
V.  Bush,  44  Pa.  (8  Wright)  818,  820,  84  Am. 
Dec  442. 

"Enforced,"  as  used  in  Gode,  f  136,  subd. 
1,  providing  that  a  Judgment  may  be  entered 
against  persons  Jointly  liable  on  a  contract, 
though  process  Is  only  served  against  one  of 
such  defendants,  and  that  the  Judgment  may 
be  enforced  against  the  Joint  property  of  all, 
and  the  separate  property  of  the  defendants 
served,  embraces  all  the  legal  means  of  col- 
lecting a  Judgment  It  includes  proceedings 
supplemental  to  execution.  Emery  v.  Emery 
(N.  Y.)  9  How.  Prac.  130, 132. 

Sess.  Laws  1866,  p.  124,  i  28»  makes  it  the 
dul7  of  the  state's  attorneys  of  the  several 
Judicial  circuits  to  "enforce  the  collection 
of  fines,  forfeitures,  and  penalties"  imposed 
or  incurred  in  the  courts  of  record  in  their 
several  counties,  etc.  Held,  that  the  power 
thus  conferred  to  enforce  the  collection  of  all 
fines,  forfeitures,  and  penalties  Includes  the 
right  to  receive  and  give  receipts  therefor 
that  shall  operate  as  a  full  discharge  to  the 
party  paying  the  same,  and  also  includes  the 
right  to  receive  the  amount  of  any  Judgment 
that  may  have  been  rendered  for  any  such 
fine,  forfeiture,  and  penalty,  and  to  execute 
an  acquittance  therefor.  People  y.  Ghrister- 
son,  69  111.  167,  158. 

Lord  Bldon,  in  Browning  v.  Wright,  2  2  Rev.  St  ast  Ed.)  220,  defining  the  pow- 

Bos.  &  P.  21»  said  the  words  "enfeoffed,  |  ers  of  the  surrogate  courts,  and  authorizing 
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ffifom  to  enforce  the  payment  of  debts,  does 
not  confer  authority  to  adjudicate  on  the  ex- 
istence of  a  demand  made  against  the  state 
\xy  one  claiming  to  he  a  creditor,  though  the 
words  used  would  seem  to  imply  such  a 
meaning.  Wilson  v.  Baptist  Education  Soc 
(N.  Y.)  10  Barb.  308,  Sid. 

ENFOBCEABIiE  TRUST. 

'*By  an  enforceable  trust  is  meant  one  in 
wh^ch  some  person  or  class  of  persons  have  a 
riglit  to  all  or  a  part  of  a  designated  fund, 
and  can  demand  its  conveyance  to  tnem,  and, 
in  case  Auch  demand  is  refused,  may  sue  the 
trustee  in  a  court  of  equity  and  compel  com- 
pliance with  the  demand."  Tilden  v.  Green, 
28  N.  E.  880,  889,  130  N.  Y.  29,  14  U  H.  ▲.  33, 
27  Am.  St  Bep.  487. 


ENGAGE 

See  "Actually  Engaged";    "Wholly  En- 
gaged." 

A  newsboy  engaged  in  selling  papers,  and 
permitted  to  pass  in  and  out  of  the  cars  of  a 
passenger  railway  company  on  such  business, 
is  "engaged"  within  the  meaning  of  Act  April 
4,  1868,  providing  that  any  person  engaged 
or  employed  on  or  about  the  roads,  depot, 
premises,  or  cars  of  a  railroad  company,  not 
being  a  passenger  or  employe,  shall  only  have 
such  right  of  action  and  recovery  against  the 
company  for  personal  injm'ies  as  would  ex- 
ist if  such  person  were  an  employe.  Phila- 
delphia Traction  Ck>.  v.  Orbann,  12  AtL  816, 
818,  119  Pa.  337. 

The  word  "engaged"  shall  be  construed 
to  include  either  *'sworn"  or  '*alhrmed." 
Pub.  St.  R.  I.  1882,  p.  77,  c.  24,  §  10. 

As  aotiudly  doine  an  act. 

A  statute  imposing  a  license  tax  on  any 
person  engaging  in  or  carrying  on  the  busi- 
ness of  keeping  a  theater  meant  an  actual 
use  or  management  of  a  theater;  and  hence 
one  who  had  a  hall  which  he  intended  to  use  I 
as  a  theater,  but  in  which  no  performance 
had  ever  been  given,  was  not  within  the 
statute.    Gillman  v.  State,  55  Ala.  248,  250. 

A  vessel  is  not  engaged  in  killing  seal, 
within  section  1956»  Rev.  St,  unless  she  is 
used  or  employed  in  the  actual  killing  of  the 
seal,  and  actual  preparation  or  intention  on 
the  part  of  her  owners  so  to  employ  her  is 
not  sufficient  to  constitute  the  offense  if  for 
any  reason  no  seal  are  killed.  The  Ocean 
Spray  (U.  S.)  18  Fed.  Cas.  558,  65a 

Webster  defines  "engage"  as  **to  embark; 
to  devote  attention  and  effort"  A  vessel 
equipped  for  hunting  sea  otter,  and  cruising 
In  Alaskan  waters  for  that  purpose,  is  en- 
gaged in  killing  seal  within  Bev.  St  §  1956, 
although  the  animals  have  to  be  captured  by 
boats  aent  out  often  to  considerable  distances  i 


from  the  vessel.    The  Alexander  (U.  S.)  00 
Fed.  914,  917. 

As  bind  by  contract  or  proa&iso. 

As  used  in  the  term,  "I  engaged  the 
plaintiff"  to  do  certain  work,  the  word  "enga- 
ged" means  agreed  with  or  bound  by  con- 
tract Martin  v.  Martin  (Wis.)  3  Pin.  272,  3 
Ghand.  303. 

A  contract  by  a  person  that  "I  engage 

to  my  son  the  farm  on  which  he  lives"  is 

equivalent   to   saying,   **I   promise   him   the 

.  farm,"  or  **I  promise  that  he  shall  have  the 

I  farm" — ^not  a  lease  of  the  farm,  not  a  part  of 

•  it,  not  a  qualified  interest  in  it,  but  the  farm 

I  itself.    Rue  v.  Bue,  21  N.  J.  Law  (l.Zab.)  369, 

375. 

As  carry  on  or  transact. 

"Engaged,"  as  used  in  an  ordinance  re- 
quiring the  procurement  of  a  license  by  one 
engaged  in  the  kind  of  business  specified  in 
St.  1893,  p.  358,  authorizing  the  licensing  of 
certain  kinds  of  business  transacted  and  car- 
ried on,  is  synonymous  with  "transacted  and 
carried  on."  It  is  difllcult  to  conceive  of  one 
being  engaged  in  a  business  who  does  not 
transact  and  carry  it  on,  and  it  is  equally  dif- 
ficult to  picture  one  transacting  and  carry- 
ing on  a  business  who  is  not  engaged  in  it 
Inyo  County  v.  Erro,  119  Gal.  119,  51  Pac.  32, 
33. 

"Engage  in,"  as  used  in  an  indictment 
charging  that  defendant  engaged  in  business 
without  a  license,  though  not  identical  with 
the  words  of  the  statute  prohibiting  any  per- 
son from  carrying  on  or  conducting  any  such 
business  without  a  license,  are  equivalent  to 
those  used  in  the  statute.  **To  engage  in" 
means  to  embark;  to  take  part;  to  employ 
one's  self;  to  enlist  The  deflnitionfl  of  the 
words  used  in  the  indictment  substantially 
mean  the  same  thing  as  the  words  "carry  on 
and  conduct,"  used  in  the  statute.  Roberts  v. 
State,  26  Fla.  3(30,  362,  7  South.  86L 

As  interested. 

An  indictment  charged  that  defendant 
had  willfully  and  fraudulently  and  intention- 
ally engaged  in  the  manufacture  and  sale  of 
liquors,  etc.  Held,  that  "engaged,"  as  so 
used,  did  not  necessarily  mean  the  same  as 
'Interested,"  within  the  meaning  of  the  stat- 
ute which  makes  it  unlawful  to  be  interested 
in  the  manufacture  and  sale  of  spirituous 
liquor.  The  word  "engaged"  might  apply 
to  a  common  laborer  in  a  brewery,  or  to  an 
engineer  running  a  distillery,  yet  the  party 
would  be  in  no  way  interested  in  the  manu- 
facture of  liquor.  People  v.  Gregg,  13  N.  Y. 
Supp.  114, 116,  59  Hun,  107. 

As  occasional  or  single  act. 

In  an  application  for  life  insurance,  re- 
citing that  the  applicant  was  not  engaged  1b 
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the  sale  of  alcoholic  beverages,  ^engaged" 
means  occupied,  and  does  not  relate  to  an 
occasional  act  outside  of  a  regular  employ- 
ment A  servant  in  an  hotel,  who  was  oc- 
casionally called  upon  to  serve  liquor  to 
guests,  was  not  engaged  in  the  sale  of  alco- 
holic beverages,  within  the  meaning  of  the 
application.  Guiltinan  v.  Metropolitan  Life 
Ins.  Co.,  38  Atl.  315,  316,  69  Vt  469. 

Rev.  Code,  §  3614,  forbidding  any  one  to 
engage  in  shooting  on  the  Sabbath,  does  not 
mean  that  the  shooting  should  be  repeated, 
but  one  act  Is  a  violation  of  the  statute. 
Smith  V.  State,  50  Ala.  159. 

"Engage  or  cairy  on  business,"  as  used 
in  Revenue  Law,  8  105,  declaring  it  unlawful 
for  any  person  to  engage  in  or  carry  on  any 
business  for  which  a  license  Is  required,  with- 
out first  obtaining  and  paying  for  such  li- 
cense, signifies  that  which  occupies  the  time, 
attention,  and  labor  of  men  for  the  purpose 
of  a  livelihood  or  profit,  and  It  is  not  neces- 
sary that  It  should  be  the  sole,  exclusive 
business  or  occupation;  and,  while  the  doing 
of  a  single  act  pertaining  to  a  particular 
business  will  not  be  considered  as  engaging 
in  or  carrying  on  a  business,  yet  a  series  of 
such  acts  would  be  so  considered.  Harris  v. 
State,  50  Ala.  127,  130. 

A  contract  whereby  the  owner  of  a  lum- 
ber yard  sold  his  lumber,  stock,  etc.,  to  an- 
other person,  and  agreed  "that  I  will  not  en- 
gage in  the  lumber  business  directly  or  in- 
directly at  said  W.,"  etc.,  would  Include  en- 
gaging his  services  to  or  in  assisting  a  rival 
dealer  in  the  same  business,  or  soliciting  and 
making  sales,  or  influencing  buyers  who  gen- 
erally bought  at  that  place;  but  it  would  not 
include  mere  Isolated  acts  which  do  not  tend 
to  interfere  with  the  other  party's  business, 
or  occasional  services  voluntarily  rendered 
for  the  convenience  or  accommodation  of  an- 
other in  good  faith,  nor  would  it  include  sub- 
ordinate employment  not  affecting  the  man- 
agement or  control  of  the  business,  or  di- 
rectly influencing  custom.  Nelson  v.  John- 
son, 36  N.  W.  868,  869,  38  Minn.  255. 

"Engage  in,"  as  used  in  a  city  ordinance 
providing  that  any  person  who  shall  engage 
in  any  business  for  which  a  license  is  re- 
quired, without  first  taking  out  such  license, 
shall  be  fined,  etc..  Implies  that  the  action 
is  continuous,  so  that,  where  It  Is  alleged 
that  a  person  engaged  in  a  business  requir- 
ing a  license,  he  Is  subject  to  but  one  pen- 
alty, and  not  to  a  separate  penalty  for  each 
and  every  day  during  which  he  allowed  the 
tax  to  remain  unpaid.  Nashville,  C  ft  St  L. 
Ry.  V.  City  of  AttaUa,  24  South.  450,  451,  118 
Ala.  362. 

Act  March  11,  1881,  imposing  an  annual 
tax  on  persons  engaged  in  the  business  of 
selling  spirituoiis  liquors,  does  not  mean  a 
simple  selling  of  liquors,  so  that  a  person 


could  be  convicted  of  a  violation  of  the  stat- 
ute by  proof  of  a  single  sale,  but  means  a 
selling,  engaged  in  as  a  regular  occupation  or 
business.  La  Norris  v.  State,  18  Tex.  App. 
33,  43,  44  Am.  Rep.  699. 

As  to  pursue  for  profit  or  UToliliood. 

Code  1876,  §  4227,  making  it  a  misde- 
meanor to  engage  in  or  carry  on  any  busi- 
ness for  which  a  license  is  required,  without 
first  having  obtained  such  license,  means  to 
pursue  such  business  for  profit  or  as  a  means 
of  livelihood;  and  whether  It  Is  one's  sole 
business,  or  auxiliary  to  some  other  vocation, 
is  entirely  immaterial.  Qrant  r.  State,  73 
Ala.  13,  14. 

Encased  In  asrioulture  or  farming. 

The  phrase  "engaged  In  agriculture,"  as 
used  in  Thomp.  &  S.  Code,  §  2109a,  which  ex- 
empts certain  property  to  the  head  of  a  fam- 
ily engaged  in  agriculture,  means  a  person 
engaged  in  raising  cereals  and  stock,  which 
are  produced  on  an  extended  scale  for  mar- 
ket It  does  not  Include  a  butcher  and  day 
laborer  who  lives  on  a  one-acre  lot,  and  culti- 
vates it  as  a  garden.  Simons  v.  Lovell,  54 
Tenn.  (7  Heisk.)  610,  615. 

A  person  engaged  chiefiy  in  farming, 
within  the  meaning  of  Bankr.  Act  July  1, 
1898,  c.  541,  30  Stat  544  [U.  S.  Comp.  St 
1901,  p.  3418],  is  one  whose  chief  occupation 
or  business  is  farming;  and  one's  chief  oc^ 
cupation  and  business,  so  far  as  worldly  pur- 
suits are  concerned,  is  that  which  is  of  prin- 
cipal concern  to  him,  of  some  permanency  in 
its  nature,  which  he  deems  of  paramount 
importance  to  his  welfare,  and  on  which  he 
chiefly  relies  for  a  livelihood,  or  as  the  means 
of  acquiring  wealth,  great  or  small.  In  re 
Mackey  (U.  S.)  110  Fed.  355,  6  Am.  Bankr. 
Rep.  577. 

The  owner  of  a  farm  upon  which  he 
resides,  but  who  has  leased  the  same  for  a 
year  for  a  rental,  is  not  engaged  in  farm- 
ing, and  may  be  adjudged  an  involuntary 
bankrupt  In  re  Matson  (U.  S.)  123  Fed. 
743. 

The  expression  '*persons  engaged  chiefly 
in  farming,"  as  used  in  Bankr.  Act  July  1, 
1898,  c.  641,  §  4b,  30  Stat  547  [U.  S.  Comp. 
St  1901,  p.  3423],  exempting  from  liability 
to  adjudication  for  involuntary  bankruptcy 
"persons  engaged  chiefly  in  farming,  or  the 
tillage  of  the  soil,"  is  not  modified  by  the 
phrase  "or  the  tillage  of  the  soil";  and  hence 
a  person  whose  principal  occupation  is  rais- 
ing cattle  and  hogs  for  the  market,  his  farm 
being  devoted  chiefiy  to  use  as  pasture  land, 
and  for  raising  grass  and  hay  and  corn 
wherewith  to  feed  and  fatten  the  stock,  is  a 
farmer,  though  not  a  tiller  of  the  soil.  In  re 
Thompson  (U.  S.)  102  Fed.  287,  4  Am.  Bankr. 
Rep.  840. 
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Engmc«d  In  buslneflB. 

See,  also,  "Carry  on  Business.'* 

As  doing  business,  see  "Doing  Business.** 

A  complaint  In  a  slander  snit,  alleging 
cbat  plaintiff  is  engaged  In  the  woodenware 
business,  means  that  be  Is  a  buyer  and  seller 
of  woodenware^  and  not  that  he  Is  only  a 
turner  of  wooden  bowls.  Carpenter  y.  Den- 
nis, 5  N.  T.  Super.  Ct  (3  Sandf .)  305,  306. 

"Being  engaged  In  the  retail  liquor  busi- 
ness," within  the  meaning  of  Bey.  St  §  3242 
LU.  S.  Comp.  St  1901,  p.  2094],  Inflicting  pen- 
alties on  one  for  being  engaged  In  the  retail 
liquor  business  without  a  license,  character- 
izes the  procuring  of  spirituous  liquor  with 
the  Intent  to  sell  It  again  in  small  quantities 
to  any  person  who  may  apply  for  It,  or  a 
present  determination  by  one  haying  liquor 
on  hand  to  sell  It  to  any  one  who  may  ap- 
ply for  it  United  States  y.  Bennecke  (U. 
S.)  28  Fed.  847.  84a 

The  words  "engaged  in  the  business  of 
selling  spirituous  liquors,"  in  an  Instruction 
in  a  prosecution  for  retailing  liquor  without 
a  license^  required  of  persons  selling  liquor 
In  quantities  of  one  quart  and  less  than  flye 
gallons,  does  not  characterize  a  selling  of 
liquor,  unless  in  the  prescribed  quantities. 
Halfln  y.  State^  18  Tex.  App.  410,  413. 

"Engaging  in  or  pursuing  the  occupation 
of  selling  liquors,"  which  is  taxable  under 
the  statute^,  does  not  characterize  the  act 
of  making  one  sale  of  Intoxicating  liquors. 
Merritt  y.  States  19  Tex.  App.  435,  436. 

"Engaged  In  the  business  or  employ- 
ment of  keeping  a  tenpln  alley,"  as  used  in  a 
statute  proyldlng  that  persons  engaged  In  the 
business  or  employment  of  keeping  a  tenpln 
alley  should  take  out  a  license  therefor,  or 
be  subjected  to  a  line,  is  not  equlyalent  to 
"keeping  a  tenpln  alley,"  as  used  in  an  in- 
dictment charging  a  ylolatlon  of  the  statute. 
One  may  keep  a  tenpln  alley  for  the  amuse- 
ment of  himself  or  his  family  without  being 
engaged  in  keeping  it  as  a  business  or  ayoca- 
tloa    Bubanks  y.  State,  17  Ala.  181,  188. 

Under  Code,  8  3190,  declaring  that  no 
contract  of  a  minor  can  be  disaffirmed  where, 
by  reason  of  the  minor's  haying  engaged  in 
business  as  an  adult  the  other  party  had 
good  reason  to  belieye  him  capable  of  con- 
tracting, it  is  held  that  the  term  "engaged 
In  business"  should  be  construed  as  signi- 
fying an  employment  or  occupation  which 
occupied  the  minor's  time  for  the  purpose  of 
a  Uyeiihood  or  profit;  and  hence  eyldence 
that  a  minor  was  employed  as  a  farm  laborer 
at  a  stipulated  price  per  year,  and  while  so 
engaged  be  purchased  certain  lots,  was  in- 
sufficient to  show  that  he  was  engaged  in 
business,  so  as  to  preclude  him  from  re- 
scinding such  purchase.  Belckler  y.  Guen- 
ther,  86  N.  W.  895.  896»  121  Iowa,  419. 


Encased  In  labev* 

See  "Labor." 

Encased  In  navlsatlon* 

The  term  "engaged  in  oommeros  er  nar- 
Igatlon,"  within  the  meaning  of  the  rule 
that  in  order  to  authorize  salyage,  there 
must  be  a  serylce  rendered  to  a  yessel,  etc., 
engaged  in  commerce  or  naylgatlon,  does  not 
apply  to  a  dismantled  steamboat  which  has 
been  fitted  up  as  a  saloon  and  hotel;  and 
therefore  salyage  cannot  be  recoyered  for 
seryices  in  assisting  the  boat  from  the  shore, 
where  she  had  grounded  while  she  was  be- 
ing towed  from  one  place  to  another.  The 
Hendrlck  Hudson  (U.  S.)  11  Fed.  Oas.  1085, 
1086. 

ENGAGEMENT. 

A  statute  making  a  special  partner  who 
fails  to  pay  the  amount  of  cai^tal  agreed  to 
be  paid  by  him  in  cash  liable  for  all  engage- 
ments thereof,  as  general  partners,  is  to  be 
construed  as  meaning  the  engagements  of 
the  partnership  as  long  as  it  has  a  legal 
existence.  Hayiland  t.  Chace  (N.  Y.)  89  ' 
Barb.  283,  287. 

Oontraot  of  nuunias*. 

Ord.  1787,  art  2,  declaring  that  no  law 
ought  eyer  to  be  made  or  haye  force  In  the 
territory  southwest  of  the  Ohio  riyer  that 
shall  in  any  manner  whatsoeyer  interfere 
with  or  affect  priyate  contracts  or  engage- 
ments bona  fide  and  without  fraud  preyiously 
formed,  cannot  be  construed  to  apply  to  the 
contract  of  marriage.  The  article  is  intend- 
ed to  forbid  the  passage  of  laws  which  would 
impair  rights  of  property  yested  under  pri- 
yate contracts  or  engagements,  and  has  no 
more  compass  than  the  word  "contracts,"  in 
the  Constitution,  forbidding  the  passage  of 
laws  imparlng  the  obligation  of  contracts. 
Maynard  y.  Valentine,  8  Pac  196,  202,  2 
Wash.  T.  8. 

Polley  of  Insnranee. 

"Engagement"  as  used  in  the  charter 
of  an  insurance  company,  proyldlng  that  any 
policy  or  engagement  signed  by  the  presi- 
dent and  attested  by  the  secretary  shall  be 
yalld,  and  bind  the  corporation,  without  the 
presence  of  the  board  of  directors,  proyided, 
howeyer,  that  no  policy  or  engagement  en- 
tered into  by  the  corporation  should  be  trans- 
ferrable,  negotiable,  or  assignable  unless  the 
consent  of  the  corporation  shall  haye  been 
preyiously  obtained  and  indorsed  in  writing, 
should  be  construed  as  synonymous  with 
"policy";  and  It  would  be  a  yery  strained 
construction  of  the  term  to  suppose  that  it 
meant  a  bank  note,  so  as  to  permit  the  com- 
pany to  engage  In  banking,  for  such  is  not 
the  usual  and  ordinary  acceptation  of  the 
term  "engagement."  People  y.  Utica  Ins. 
Co.  (N.  Y.)  15  Johns.  358,  384,  8  Am.  Dec  243. 
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ENGINE. 

See  "Fire  Ekigliie'*;   'rTractlon  Engine"; 
"Steam  Farm  Bnglne.*' 

The  word  "engine"  la  defined  aa  an  in- 
genious or  aklllfnl  contrivance  used  to  effect 
a  purpose,  and  la  often  aynonymoua  with 
the  word  "machine."  Within  such  definition, 
an  electric  passenger  elevator  la  an  engine. 
Lefier  y.  Forsberg,  1  App.  D.  a  86^  41. 

The  term  "engine,"  as  used  in  pleadings 
in  an  action  against  a  railroad  company  for 
negligently  setting  fire  to  property  adjoining 
its  track,  was  construed  in  a  colloquial,  and 
not  in  a  technical,  sense— intended  to  de- 
scribe the  locomotiye  engine  or  machine 
which  drew  the  cars— and  refened  to  the 
entire  machine.  Brown  r.  Ben8on»  20  8.  B. 
21S,  217.  101  Ga.  708. 

BNOHfB  HomiB. 

A  place  where  locomotive  engines  are 
kept  la  commonly  known,  understood,  and 
designated  as  an  "engine  house"  or  ''round- 
house," and  there  la  no  common  use  which 
would  designate  auch  a  place  as  an  "engine 
room."  Kincaid  v.  People,  189  UL  218^  217, 
28  N.  B.  1060,  lOei. 


"Building  (In  Oriminal 


BNGZNE  BOOM. 

As  building,  sc 
Law)." 


The  room  or  compartment  in  a  mill,  fac- 
tory, or  other  building  where  stationary  en- 
gines are  placed  la  in  common  usage  called 
an  "engine  room" — meaning  thereby  a  room 
in  or  attached  to  a  building  in  which  the 
engine  ia  situated  or  operated— and  does  not 
apply  to  an  engine  house  or  roundhouse, 
where  locomotive  engines  are  kept  Kincaid 
V.  People,  180  111.  218,  217,  28  N.  B.  1060, 
1061. 

BNOIHEEB. 

See  "Cadet  Bngineera";  "CMty  Engineer"; 
"Mechanical  Bngtneer";   "Ck>nductor." 

The  term  "engineer,"  in  Act  Cong.  July 
7,  1888,  8  12,  providing  that  every  captain, 
engineer,  pilot,  etc,  employed  on  any  steam- 
boat propelled  by  steam,  whose  mistake,  neg- 
ligence, or  inattention  to  duties  causes  the 
destruction  of  the  life  of  any  person  on  board 
such  vessel,  shall  be  deemed  guilty  of  man- 
slaughter, etc.,  means  the  individual  who  acts 
as  engineer.  If  he  assumes  to  perform  the 
important  duties  of  an  engineer  without  the 
proper  qualifications,  his  ignorance  is  no  ex- 
cuse, but  rather  an  aggravation  of  his  of- 
fense. United  States  t.  Taylor  (U.  S.)  28 
Fed.  Ca&  26,  80. 

The  term  "engineer,"  as  used  in  a  con- 
tract for  work  done  on  a  railroad,  providing 


that  the  engineer  ahould  be  the  aole  Judge 
of  the  quality  and  quantity  of  the  work, 
means  the  engineer  having  charge  of  the  sec- 
tion, who  is  called  the  "resident  engineer," 
and  not  the  "chief  engines,"  tor  the  chief 
engineer  never  does  and  never  can  make 
these  estimates,  or  even  verify  those  made 
by  others.  Herridk  v.  Belknap'a  Estate,  27 
Yt  (1  WUliams)  678,  670. 

As  acent,  employ^,  or  laborer. 

See  "Agent";  "Employ^";  "Laborer," 

As  locomotive  efiajneer* 

"Engineer,"  when  used  In  connection 
with  railroads,  is  employed  to  designate  the 
party  in  charge  of  the  locomotive.  Webster 
defines  an  "engineer"  aa  one  who  manages 
an  engine.  Whitehouae  v.  Grand  Trunk  B. 
Ca  (U.  S.)  20  Fed.  Cas.  1088,  1086. 

The  word  "engineer"  ia  defined  in  the 
Century  Dictionary  as  an  engine  driver;  one 
who  manages  an  engine;  a  person  who  has 
charge  of  an  engine  and  its  connected  ma- 
chinery. As  used  in  New  Jers^  Corpora- 
tion Act,  8  88,  authorizing  service  to  be  made 
upon  foreign  corporations  by  serving  any 
officer  or  engineer,  etc,  thereof,  must  be  given 
its  usual  and  commonplace  meaning,  and 
hence  includes  a  raihroad  locomotive  driver. 
Devere  v.  Delaware,  L.  ft  W.  B.  Ca  (U.  S.)  60 
Fed.  886,887. 

In  construing  a  statute  providing  that 
"every  railroad  corporation  ahall  be  liable 
for  damages  sustained  by  any  employ^  there- 
of without  contributory  negligence  on  his 
part,  when  such  damage  is  caused  by  the 
negligence  of  any  train  dispatcher,  telegraph 
operator,  superintendent,  yardmaster,  con- 
ductor, or  engineer,  or  of  any  other  employ^ 
who  has  charge  or  control  of  any  stationary 
signal,  target  point,  block  or  awitch,"  the 
court  said:  *'There  were  at  the  time  of  the 
enactment,  and  had  been  for  a  long  period 
of  years  theretofore,  and  have  been  subse- 
quently, in  railroad  service  everywhere,  in 
this  country,  as  a  matter  of  common  knowl- 
edge, oflicera  known  aa  'superintendents,'  in 
the  operating  department  of  the  road«  gen- 
eral superintendents  of  the  whole  line,  and 
superintendents  of  divisions.  The  general 
duties  of  such  superintendents  are  intimately 
connected  with  the  movement  of  traina  and 
cars.  Now,  it  must  be  presumed  that  the 
Legislature  used  the  word  aa  it  was  com- 
monly used;  that  th^  had  in  mind  the  offi- 
cers of  railroads  to  whom  the  term  was 
generally  applied.  The  position  of  superin- 
tendent in  the  railway  service  is  as  definitely 
and  well  known  as  that  of  train  dispatcher, 
telegraph  operator,  conductor,  or  engineer. 
It  could  not  be  sincerely  claimed  that  the 
word  'conductor*  can  be  applied  to  the  fore- 
man of  a  section  gang  or  of  a  bridge  crew, 
because  he  merely  conducts  or  manages  the 
work,  or  that  it  can  be  applied  to  any  other 
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conductor  than  the  one  who  manages  the 
railroad  train,  and  yet  the  act  does  not  say 
•train  conductor/  It  could  not  be  sincerely 
claimed  that  the  word  'engineer'  can  be  ap- 
plied to  the  engineer  who  locates  tracks  and 
does  engineering  work  of  that  kind,  or  who 
runs  some  little  stationary  pumping  engine, 
or  to  any  one  of  many  other  persons  con- 
nected with  railroad  service  that  might  prop- 
erly be  called  'engineers,'  and  yet  the  act 
does  not  say  'locomotive  engineer.'  And  the 
same  Illustration  might  be  given  in  respect 
to  each  of  the  persons  specifically  named  In 
the  act  It  may  thus  be  clearly  seen  that  to 
apply  the  word  'superintendent'  to  the  mere 
foreman  of  a  repair  shop  would  be  entirely 
Inconsistent  with  the  obvious  purpose  of  the 
act"  Hartford  v.  Northern  Pac.  E.  Co,  64 
N.  W.  1033,  1084,  91  Wis.  874. 

ENGINEEB  IN  OHABGE. 

A  contract  by  a  railroad  company  with 
the  plaintiff,  as  contractor,  to  do  certain 
bridge  masonry,  provided  that  the  plaintiff, 
"for  and  in  consideration  of  the  covenants, 
stipulations,  and  agreements  hereinafter  men- 
tioned, promises  and  agrees  to  execute,  con- 
struct, and  finish,  in  every  respect,  in  the 
most  workmanlike  manner  and  to  the  satla- 
factlon  and  acceptance  of  the  engineer  or 
engineers  in  charge  of  the  defendant  railroad 
company,  all  the  masonry  work  required  to 
be  done,"  etc.  Another  clause  of  the  con- 
tract gave  the  defendant  railroad  the  right 
at  any  time,  In  case  the  force  employed  on 
the  work  mentioned  in  the  contract  should 
be  considered  by  the  engineer  in  charge  of 
the  railroad  as  inadequate  to  complete  any 
portion  of  such  work  within  the  time  speci- 
fied, to  employ  such  additional  force  as  he 
might  consider  requisite.  Held,  that  the 
words  "engineers  in  charge,"  in  the  first 
clause,  should  be  construed  in  connection 
with  the  second  clause,  and  that  such  words 
meant  the  engineer  or  engineers  in  charge 
of  the  defendant  railroad.  It  would  seem 
that  the  engineer  in  charge  of  the  railroad 
company  was  the  one  who  was  to  direct  the 
method  of  the  doing  of  this  work,  and  it  Is  to 
his  satisfaction  and  acceptance  that  the  work 
is  to  be  done.  Reilly  v.  Lee,  16  N.  Y.  Supp. 
813,  817,  61  Hun,  627. 

ENGINEERING  PURPOSE. 

8p.  Laws  1864,  c.  1,  authorizing  the 
building  of  a  railroad  up  a  certain  valley 
on  its  present  located  line,  except  so  far  as 
might  be  necessary  to  change  the  same  for 
engineering  purposes  in  coming  up  said  val- 
ley, means  a  purpose  of  constructing  the 
road  on  that  route  in  coming  up  the  valley,  on 
which  it  can  be  built,  operated,  or  kept  in  re- 
pair in  the  best,  cheapest,  and  safest  manner. 
McRoberts  v.  Southern  Minn.  B.  Oo«,  18 
Minn.  108,  120  (GIL  81,  105). 


ENGLISH. 

Abbreviations,  initials,  flsni^s,  ete. 

"English  words,"  as  used  in  Act  Feb.  10, 
1818,  requiring  a  physician  to  deliver  his 
account  or  bill  of  particulars  in  plain  English 
words,  or  as  nearly  so  as  the  articles  will 
admit,  cannot  be  construed  to  Include  contrac- 
tions, initials,  and  symbols.  They  are  not 
words,  or,  at  any  rate,  are  not  English  words. 
Hedges'  Ex'rs  v.  Boyle,  7  N.  J.  Law  (2  Halst.) 
68,  71. 

Figures  and  initials  to  represent  the 
year,  as  *'A.  D.  1830,"  are  a  part  of  the 
English  language,  within  the  meaning  of 
statutes  requiring  Judicial  proceedings  to  be 
in  the  English  language.  State  v.  Hodgeden, 
3  Vt   481,   485. 

The  signs  of  degrees  (*)  and  minutes  (')> 
used  In  stating  the  courses  in  describing  a 
highway,  are  no  part  of  the  English  lan- 
guage, within  a  statute  requiring  pleadings 
to  be  drawn  in  the  English  language.  State 
V.  Town  of  Jericho,  40  Vt  121,  122,  94  Am. 
Dec.  887. 

It  will  be  going  too  far  to  assert  that 
I  the  Arabic  numerical  figures  in  universal  use 
\  are  not  for  some  purposes  a   part  of  the 
!  English  language.    For  similar  purposes  they 
'  are  also  a   part  of  most  other  languages 
throughout  the  civilized  world,  and  how  far 
a  mark,  point,  or  other  sign  prefixed  or  add- 
I  ed  to  the  figures  to  show  the  application 
land  sense  of  the  number  expressed  should 
;  also  be  recognized  as  English  language  must 
depend   much  on   usage  and  custom.    The 
usual  marks  expressive  of  dollars  and  cents, 
when  applied  by  general  and  long  practice, 
as  in  stating  accounts  and  the  like,  may  to 
that  extent  be  treated  as  part  of  our  lan- 
guage by  adoption  and  use.    But  the  term 
.  "English  language,"  in  the  statute  requir- 
ing declarations  and  other  pleadings  to  be 
drawn  in  the  English  language,  does  not  in- 
clude the  marks  commonly  used  to  denote  dol- 
lars and  cents;   and  therefore  a  declaration 
in  assumpsit  upon  a  promissory  note  in  which 
the  amount  of  the  note  is  only  expressed  In 
figures,  to  which  the  dollar  mark  Is  prefixed, 
is  insufficient    Clark  v.  Stoughton,  18  Vt  50, 
51,  44  Am.  Dec  361. 

Latin  terms. 

It  was  argued  in  support  of  a  demurrer 
to  a  plea  In  abatement  that  the  plea  was 
not  wholly  In  the  English  language;  that 
"vs."  stands  for  "versus,"  and  that  "ver- 
sus" is  not  an  English  word;  that  the  plea 
should  have  been  entitled,  "Smith  against 
Butler."  But  "vs."  and  **ver8us"  have  been 
too  long  used  in  legal  practice,  and  their 
meaning  is  too  well  understood,  to  be  open 
to  the  objection  stated.  They  have,  in  fact 
become  Ingrafted  upon  the  English  language, 
at  least  so   far  as   they  are  used  in  this 
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country  In  legal  proceedings.  Their  mean- 
ing is  well  understood,  and  their  use  quite  as 
appropriate  as  the  word  "against"  could  be. 
Smith  T.  Butler,  25  N.  H.  (5  Fost)  521,  522. 

Under  Bey.  St  c.  182,  S  1,  providing  that 
"all  writs,  declarations,  processes,  indict- 
ments, answers,  pleadings,  and  entries  in 
the  courts  and  before  justices  shall  be  in^ 
the  Einglish  language  and  no  other"  a  plea 
which  has  "actio  non"  in  the  place  where 
it  is  usually  said^  "The  plaintiff  his  action 
ought  not  to  maintain,'*  will  not  be  rejected 
because  those  words  are  not  English,  but 
they  will  be  regarded  as  merely  insensible 
and  rejected.  Berry  r.  Osbom,  28  N.  H.  (8 
Fost)  279,  287. 

ENGLISH  EDUCATION. 

An  English  education  is  one  acquired 
through  the  medium  of  the  English  language, 
and  mathematics  and  geography  and  geology 
and  other  sciences  are  no  more  a  part  of 
an  English  education  than  they  are  of  a 
German  education.  Powell  t.  Board  of  Edu- 
cation, 97  111.  375,  881,  37  Am.  Bep.  123. 

ENGRAVING. 

"Engraving,'*  as  used  in  Copyright  Act 
Feb.  8,  1831,  4  Stat  436,  S  1,  providing  that 
any  person  who  shall  invent  design,  etch, 
engrave,  work,  or  cause  to  be  engraved,  etch- 
ed, or  worked,  any  print  or  engraving,  shall 
have  the  sole  right  of  printing,  reprinting, 
publishing,  and  defending  such  print  cut 
or  engraving,  means  an  engraved  plate — an 
Impression  from  an  engraved  plate.  Wood  ▼. 
Abbott  (U.  S.)  80  Fed.  Cas.  424,  425. 

The  copyright  act  of  June  18,  1874  (18 
Stat  c.  301,  p.  70  [U.  S.  Oomp.  St  1901,  p. 
3412]),  declares  that  the  words  "print,  cut 
and  engraving"  shall  be  applied  only  to  pic- 
torial illustrations,  or  works  connected  with 
the  fine  arts.  Higglns  v.  Keuffel,  11  Sup.  Ct 
731,  733,  140  U.  S.  428,  35  L.  Ed.  470. 

"Engraving,"  being  defined  as  the  art 
of  producing  on  hard  material  incised  or 
raised  patterns,  characters,  lines,  and  the 
like,  or  an  impression  from  an  engraved 
plate,  block  of  wood,  or  other  material,  is 
not  identical  with  printing,  which  is  the 
art  of  impressing  letters,  characters,  or  fig- 
ures on  paper  or  cloth,  so  that  a  contract 
for  engraving  is  not  governed  by  a  statute 
regulating  public  printing.  In  re  American 
Bank  Note  Co.,  68  N.  Y.  Supp.  375,  376. 

The  words  •^rlnt"  and  "engraving,"  as 
used  In  4  Stat  436,  providing  that  a  person 
inventing  any  "print  or  engraving,"  etc., 
shall  have  the  right  of  reprinting,  etc.,  such 
cut  or  engraving  for  the  term  of  28  years, 
are  synonymous.  Wood  r.  Abbott  (U.  8.)  30 
Fed.  Cas.  424.  426. 


ENHANCED  IN  VALUE. 

As  used  in  statutes  providing  that,  In  es- 
timating the  value  of  real  estate  for  the  pur- 
pose of  the  widow's  dower  therein,  its  value 
at  the  ttme  it  was  aliened  shall  be  taken, 
when  such  real  estate  shall  have  enhanced  in 
value  after  alienation,  "enhanced  in  value" 
applies  to  improvements  made  by  the  alienees, 
and  not  to  an  increase  in  value  arising  from 
the  gradual  increase  of  prosperity  in  the  coun- 
try. Butler  V.  Fitzgerald,  61  N.  W.  640,  644, 
43  Neb.  192,  27  L.  B.  A.  252,  47  Am.  St  Bep. 
741  (citing  Thornburn  v.  Doscher  [U.  S.]  32 
Fed.  810,  812;  Allen  v.  McCoy,  8  Ohio  [8 
Ham.]  418;  McClannahan  v.  Porter,  10  Mo. 
746;  Summers  v.  Babb,  13  111.  [3  Peck]  483; 
Thompson  v.  Morrow  [Pa.]  5  Serg.  &  B.  280. 
9  Am.  Dec.  358;  Powell  v.  Monson  &  Brim- 
field  Mfg.  Co.,  10  Fed.  Cas.  1218). 


ENJOIN. 

"Enjoin**  is  a  mandatory  word,  in  legal 
parlance,  always;  in  common  parlance,  usu- 
ally. Clifford  V.  Stewart,  49  Atl.  52,  65,  05 
Me.  38. 

"Enjoin,**  according  to  Webster  and 
Johnson,  means  to  order  or  direct  with  ur- 
gency; to  instruct  with  authority;  to  com- 
mand. Lawrence  v.  Cooke  (N.  Y.)  82  Hun, 
126,  129. 

Where  a  testator's  will  recited,  "I  en- 
Join  upon  her  to  make  provision  for  such 
grandchild  out  of  my  residuary  estate  as  may 
be  expedient  to  the  wellfare  of  said  grand- 
child," the  word  "enjoin"  amounted  to  a 
command,  and  not  merely  to  a  hope,  wish, 
desire,  or  recommendation.  Lawrence  v. 
Cooke  (N.  Y.)  32  Hun,  126,  134. 


ENJOY. 

Const  art  1,  S  1,  which  reads  as  fol- 
lows: "All  men  are  by  nature  free  and  in- 
dependent and  have  certain  inalienable 
rights,  among  which  are  those  of  enjoying 
and  defending  life  and  liberty,**  does  not 
mean  that  a  person  shall  enjoy  life  or  lib- 
erty in  an  unregulated  manner  and  accord- 
ing to  his  uncontrolled  will,  but  in  such  a 
manner  as  the  general  welfare  of  the  com- 
munity may  require  him  to  observe.  Ex  par- 
te Smith,  38  Cal.  702,  705. 

Act  April  11,  1848»  declaring  that  prop- 
erty which  accrues  to  a  married  woman  shall 
be  owned,  used,  and  enjoyed  by  her  as  her 
separate  property,  means  such  use  and  en- 
joyment as  are  consistent  with  the  nature 
and  kind  of  property.  A  store  of  liquors  and 
cigars  cannot  be  used  and  enjoyed  In  the 
same  manner  as  household  furniture  or  a 
dwelling  house.  They  are  merchandise,  and 
it  is  the  nature  of  merchandise  to  be  sold 
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and  exchanged.  When,  therefore,  the  atatnte 
authorizes  married  women  to  own,  nse^  and 
enjoy  merchandise  as  their  separate  property, 
It  legalizes  trade  by  them.  It  makes  them 
merchants.  Wlerman  r.  Anderson,  42  Pa. 
(6  Wright)  311,  317. 

In  a  will  glTlng  personal  property  to  tes- 
tator's daughter,  and  proTlding  that,  in  case 
she  should  die  without  issue,  the  property 
willed  and  b^ueathed  to  her  should  be  giyen 
to  another  daughter,  to  be  enjoyed  by  her 
and  her  heirs  forever,  the  words  *to  be  en- 
Joyed  by  her**  Co  not  show  that  the  gift  was 
intended  as  a  personal  bequest  Chism's 
Adm'r  y.  Williams.  29  Mo.  288,  292. 

"Enjoy,"  as  used  in  a  will  providing  that 
tsetator's  wife  should  hold,  use,  occupy,  and 
enjoy  his  entire  estate,  both  real  and  per- 
sonal, as  he  had  done  before^  and  to  care  for 
his  children  in  the  same  way,  during  her  nat- 
ural life,  means  that  she  is  to  have  the  benefit 
of  it,  and  devote  it,  as  her  husband  had  done 
in  his  lifetime,  in  caring  for  herself  and  chil- 
dren. Bountree  t.  Dixon*  11  S.  BL  158^  169, 
105  N.  G.  850. 

"Enjoyed,**  as  used  in  a  will  devising 
land  which  is  being  enjoyed  by  a  certain  per- 
son, must  be  construed  to  be  a  term  of  gen- 
eral description,  and  is  sometimes  held  as 
any  benefit  which  has  been  possessed  by  the 
occupier  of  the  premises  devised.  Fetters  v. 
Humphreys,  19  N.  J.  Bq.  (4  a  B.  Green)  471, 
479. 

A  gift  or  bequest  to  a  married  woman 
after  marriage,  directing  "that  she  shall  en- 
Joy  and  receive  the  issues  and  profits,"  ex- 
cludes the  marital  rights  of  the  husband,  and 
the  property  will  be  for  her  exclusive  use. 
Clark  V.  Maguire,  16  Mo.  302,  814  (citing  Sto- 
ry, Eq.  S  1382). 

ENJOTMENT. 

See  "Adverse  Bnjoymentf';  "Natural  Use 
and  Bnjoyment";  "Personal  Enjoy- 
ment" 

''Enjoyment,"  as  used  in  a  complaint  to 
foreclose  a  mechanic's  lien,  that  the  realty 
was  necessary  for  the  convenient  use  and 
enjoyment  of  the  building,  is  equivalent  to 
occupation,  within  the  meaning  of  the  stat- 
ute. Ward  V.  Grane^  60  Pac  889,  841,  118 
Oal.  676. 

Oonst  art  9,  providing  that  a  home- 
stead, to  the  extent  of  160  acres  of  land, 
shall  be  exempt  from  forced  sale  under  any 
process  of  law,  and  that  this  exemption 
shall  accrue  to  the  heirs  of  the  party  having 
"enjoyed  or  taken  the  benefit  of  such  ex- 
emption," means  any  one  who  has  owned  and 
occupied  the  land  with  his  family,  whether  he 
has  or  has  not  been  threatened  with  execu- 


tions or  other  process,  since  the  enjoyment 
of  a  homestead  consists  in  the  use  and  occu- 
pation of  it  with  his  family.  Baker  v.  States 
17  Fla.  406^  408. 

BNJOTMENT  AS  OF  &IGHT. 

The  words  "enjoyed  by  any  person  claim- 
ing right,"  applied  to  easemenU  in  St  2  ft 
3  Wm.  lY,  c.  71,  §  2,  and  the  words  "enjoy- 
ment thereof  as  of  right,"  in  section  5,  means 
an  enjoyment  had  not  secretly,  or  by  stealth, 
or  by  tacit  sufferings,  or  by  permission  asked 
from  time  to  time,  but  an  enjoyment  had 
openly,  notoriously,  without  particular  leave 
at  the  time,  by  a  person  claiming  to  use, 
without  danger  of  being  treated  as  a  tres- 
passer, as  a  matter  of  right,  whether  the 
right  so  claimed  shall  be  strictly  legal,  as  by 
prescription,  an  adverse  user,  or  by  deed,  or 
shall  have  been  merely  lawful,  so  far  as  to 
excuse  a  trespass.  Tickle  v.  Brown,  4  Adol. 
&  E.  369. 

Enjoyment  of  an  easement  as  of  right  for 
20  years  next  before  the  commencement  of 
a  suit,  within  2  &  8  Wm.  lY,  c.  71,  means  a 
continuous  enjoyment,  for  the  20  years  be- 
fore the  commencement  of  the  suit,  of  the 
easement  as  an  easement  "Enjoyment  as 
of  right**  would  appear  to  be  properly  put  in 
contradistinction  to  "enjoyment  under  leave 
granted.*'  Onley  v.  Gardiner,  4  Mees.  &  W. 
496,  499;  BattUhlU  t.  Beed,  18  0.  B.  696. 

ENLARGE. 

By  the  term  "enlarge  any  of  the  slips  In 
the  city,**  as  used  in  a  statute  permitting  the 
officers  of  a  city,  when  they  think  it  for  the 
public  good,  to  enlarge  any  of  the  slips  in 
the  dty,  is  doubtless  intended  as  well  their 
extension  into  the  river  as  their  widening. 
The  former  mode,  rather  than  the  latter,  was 
contemplated.  The  gradual  filling  up  of  the 
slips  from  accumulation  of  filth  within  them 
and  the  growth  of  the  dty  around  them 
would  naturally  lead  to  their  enlargement  by 
extension  into  the  river,  in  preference  to 
widening  them.  Marshall  v.  Yultee  (N.  T.) 
1  B.  D.  Smith,  294,  806. 

As  used  in  Act  March  17,  1869,  declar- 
ing that  any  railroad,  canal,  or  slack-water 
navigation  company  might  widen,  enlarge,  or 
otherwise  Improve  its  line  of  railroad,  "wid- 
en or  enlarge"  cannot  be  construed  to  in- 
clude the  widening  of  the  gauge  of  a  rail- 
road, though  in  their  general  sense  the  words 
are  sufficient  to  Include  it^  for  they  are  used 
in  connection  with  the  lines  of  the  railroad, 
canals,  and  slack-water  navigation  company, 
which,  as  to  railroads,  means  its  right  of 
way.  Western  New  York  &  P.  Ry.  Oo.  v. 
BufiTalo,  R.  &  P.  Ry.  Co.,  44  AtL  242,  244^  193 
Pa.  127. 
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ENLIST-ENLISTMENT. 

Poflons    enlisted    for    tiie    naTji    ne 

••BDltotment"  is  a  tecbnlcal  word  deriy- 
ed  from  Great  Britain,  with  a  ^edmical  mean- 
ing, and  in  tbe  English  it  is  defined  to  be  a 
Tolontary  acknowledgment  to  serve  as  a  pri- 
vate soldier  for  a  certain  number  of  years. 
Chambers  defines  it  as  the  mode  by  which 
the  English  army  is  supplied  with  troops,  as 
distinguished  from  the  conscription  prevail- 
ing in  many  other  countries.  The  term  **en- 
listment,"  as  it  is  used  in  the  United  States 
army,  refers  to  a  voluntary  entering  of  the 
army  by  men  ordinarily  known  as  ^'common 
soldiers."  Babbitt  t.  United  States  (U.  B.) 
16  Ct  CL  202L  213. 

'TThe  act  of  making  a  contract  to  serve 
the  government  in  a  subordinate  capacity, 
either  in  the  army  or  navy."  Bouv.  "To 
enlist  is  to  enroll  for  militaiy  service." 
Erichson  v.  Beach.  40  Conn.  283,  286. 

The  word  "enUst,"  in  England,  whence 
we  brought  it,  as  well  as  in  the  American 
states,  means  not  meroly  to  enroll  the  name, 
but  to  sign  a  writtm  contract  of  militaiy 
service,  made  on  the  part  of  the  government 
by  the  recording  officer.  Franklin  Beneficial 
Ass'n  V.  Commonwealth,  10  Fa.  (10  Barr)  857, 
860. 

"Enlist,**  in  the  laws,  as  in  common 
usage,  may  signify  either  the  complete  fact 
of  entering  into  the  military  service,  or  the 
first  step  taken  by  the  recruit  towards  that 
end.  Tyler  v.  Pomeroy,  00  Mass.  (8  Allen) 
480,485. 

Act  Cong.  1866,  c.  186,  1 11,  10  Stat  628, 
making  it  an  offense  to  entice  a  seaman  who 
is  enlisted,  does  not  mean  one  who  has  pass- 
ed the  examination  at  the  naval  rondesvous, 
meroly,  and  has  not  been  examined  and  pass- 
ed on  the  receiving  ship.  United  States  t. 
Thompson  (U.  8.)  28  Fed.  Cas.  lOL 

The  act  of  'Volunteering  or  enlisting," 
contemplated  by  section  20,  c.  63,  Oen.  St, 
includes  the  whole  transaction  by  which  a 
person  not  beforo  in  the  military  service 
would  get  into  it  and  would  embrace  the 
muster  of  the  recruit  as  well  as  the  signing 
of  the  contract  and  enlistment  by  him. 
Wood  ▼.  Town  of  Springfield,  43  Tt  617,  624. 

An  "enlistment"  is  not  a  contract  only, 
but  effects  a  change  of  statui^  and  is  not 
therefore,  like  an  ordinary  contract  void- 
able by  the  infant  At  common  law  an  en- 
listment was  not  voidable  either  by  the  In- 
fant or  by  his  parents  or  guardian.  Morrls- 
sey  V.  Perry.  187  U.  S.  167,  160,  11  Sup.  Ct 
57,  84  L.  Ed.  644,  646. 

"Enlisted,"  as  used  in  St  1864^  c  103,  I 
2,  authorizing  the  raising  of  money  to  pay, 
and  refunding  money  alroady  paid,  "for  each 


volunteer  already  enlisted,"  means  a  person 
who  was  mustered  and  received  into  the  mil- 
itary service  of  the  United  States.  Barker 
V.  Inhabitants  of  Cheateifleld.  102  Mass.  127, 
130. 

The  words  'Unlisted  men,"  as  used  in  the 
act  rolating  to  the  militia,  includes  noncom- 
missioned officers,  musicians,  or  privates, 
unless  otherwise  expressed  or  implied.  Pub. 
St  N.  H.  1901,  p.  331,  e.  58^  1 131. 

Cadets. 

The  term  "enlisted  men,"  in  Act  Cong. 
June  18,  1878,  c  263,  20  Stat  150  [U.  S. 
Comp.  St  1901,  p.  884],  providing  that  all  of- 
ficers of  the  army  who  have  served  as  of- 
ficers in  the  volunteer  force  during  the  war 
of  the  Rebellion,  or  have  enlisted  themselves 
in  the  armies  of  the  United  States,  '*shall 
be  and  are  heroby  credited  with  the  full 
time  they  shall  have  served  as  such  officers 
and  such  enlisted  men,  in  computing  their 
services  for  longevity  pay,"  refers  only  to 
certain  classes  of  enlisted  men,  Including 
Indian  scouts  and  hospital  stewards,  and  does 
not  Include  cadets  at  West  Point  Babbitt 
V.  United  States  (U.  B.)  16  Ct  OL  202,  213. 

OoiHwtsslffiiied  ofieers* 

"Enlistments,**  as  used  In  a  statute  au- 
thorising towns  to  raise  money  to  encourage 
enlistments  in  the  army,  is  limited  in  its 
reference  to  rank  and  file,  and  does  not  em- 
brace one  who  enters  the  service  under  a 
commission  as  an  officer.  HiUiard  v.  Town 
of  Stewartstown,  48  N.  H.  280,  281. 

Drafted  atem* 

By  the  term  "enlisted"  is  meant  any  one 
whose  name  is  duly  entered  upon  the  mili- 
tary roles,  and  it  applies  to  those  who  are 
drafted  as  well  as  to  those  who  volunteer. 
Inhabitants  of  Sheffield  v.  Inhabitants  of 
Otis,  107  Mass.  282,  284. 

ENORMOUS. 

"Enormous"  as  a  word  of  richer,  deep- 
er color  than  the  word  "great"  and  it  is  used 
in  an  instruction  that  the' party  is  not  com- 
pelled to  fiee  from  his  adversary  who  assaults 
him,  but  before  he  can  Justify  the  homicidet 
the  assault  must  be  so  fierce  as  to  not  allow 
the  party  assailed  to  yield  without  manifest 
danger  to  his  life  or  enormous  bodily  harm, 
has  a  tendency  to  lead  the  jury  to  believe 
that  something  more  than  great  bodily  harm 
must  be  apparent  and  is  therefore  erroneous. 
McDonald  v.  Stat^  14  8.  W.  487,  89  Tenn.  (5 
Pickle)  161;  Ritchey  v.  People^  47  Pac.  272, 
274,  23  Colo.  314. 

ENROLLED-ENROLLMENT. 

The  words  "enrollment  registry,  or  rec- 
ord," in  a  statute  making  It  criminal  to  de- 
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face  any  registry  or  record,  are  not  confined 
to  records  of  courts  of  justice.  Every  regis> 
try  or  enrollment  directed  by  law,  and  pre- 
served for  the  use  of  tbe  public,  Is  embraced 
by  this  act  of  Assembly.  It  extends,  without 
doubt,  to  the  public  books  In  the  land  office. 
Ream  v.  Commonwealth  (Pa.)  3  Serg.  &  K 
207,  200. 

Of  Teasel. 

Act  Dec.  31,  1702,  and  Act  July  18,  1793, 
authorizing  foreign  vessels  wrecked  and  re- 
paired In  the  United  States  to  be  registered 
or  enrolled,  applies  to  vessels  engaged  in 
coasting  and  home  trade.  Vessels  engaged 
in  the  foreign  trade  are  registered,  and  those 
engaged  in  the  coasting  trade  and  home  trade 
are  enrolled,  and  the  words  "registered"  and  i 
"enrolled"  are  used  to  distinguish  the  certifi- 
cates granted  to  those  two  classes  of  ves- 
sels. United  States  v.  Leetzel,  70  U.  &  (3 
WaU.)  606,  18  L.  Ed.  67. 

ENBOIXED  BUX. 

When  a  bill  which  has  been  Introduced 
into  the  Legislature  has  been  finally  passed 
by  both  houses,  signed  by  the  officers  of  each, 
signed  by  the  Governor,  and  filed  away  by 
the  Secretary  of  State  as  the  highest  evi- 
dence of  what  the  law  Is,  It  is  called  an  ''en- 
rolled bill."  It  Is  then  the  embodiment  of 
tbe  act — ^the  law — ^that  finally  passed  the 
Legislature.  Sedgwick  Ck»unty  Com'rs  r. 
Bailey,  13  Kan.  600,  608. 

ENSUING. 

Under  a  charter  authorizing  inhabitants 
of  a  town  to  vote  for  township  officers  at 
their  annual  town  meeting,  and  to  vote  for 
sheriff  for  the  "ensuing  year,"  such  words  do 
not  mean  only  the  year  following  the  pas- 
sage of  the  act,  but  the  year  following  each 
annual  town  meeting.  Chase  v.  State,  20  N. 
J.  Law  (Spencer)  218,  219. 

"Ensuing  year,"  as  used  in  Laws  1867, 
c.  75  (Tayl.  Rev.  St.  c.  13,  8  62),  providing 
that  the  county  board  of  supervisors  may  at 
the  annual  meeting  in  November  determine 
the  amount  of  the  annual  salary  that  should 
be  received  by  the  county  treasurer,  who  was 
to  be  elected  in  the  county  during  the  ensuing 
year,  should  be  construed  to  apply  to  the  of- 
ficer elected  the  same  calendar  year,  and  not 
to  the  one  to  be  chos^  the  next  year  after 
the  salary  is  fixed.  Hull  v.  Winnebago  Coun- 
ty, 11  N.  W.  486,  487.  54  Wis.  291. 

ENTER-ENTRY. 

See  "Book  Entries";  "False  Entry"; 
"Fraudulent  Entry";  "Special  Entry"; 
"Vague  Entry." 

Gen.  St.  p.  2689.  par.  221,  authorizing 
cities  to  make  contracts  with  railroad  com- 


panies whose  roads  enter  their  corporate 
limits^  should  be  construed  to  apply  to  rail- 
roads which  are  located  in  a  city,  even 
though  they  do  not  extend  beyond  the  dty 
limits.  Morris  &  Cummlngs  Dredging  Co.  v. 
aty  of  Jersey  City,  46  Atl.  009,  610,  64  N.  J. 
Law,  687. 

A  life  policy  providing  that  there  should 
be  no  liability  for  deaths  from  injuries  re- 
ceived while  "entering,  attempting  to  enter, 
leaving,  or  attempting  to  leave"  a  public  con- 
veyance means  the  act  of  getting  on  or  get- 
ting ott  the  train,  or  attempting  to  do  so,  and 
In  passing  from  one  part  of  tbe  conveyance 
to  another.  Sawtelle  v.  Railway  Pass.  Assur. 
Oo.  (U.  S.)  21  Fed.  Cas.  555.  556w 

In  reference  to  a  vessel  reaching  port, 
the  words  "arrive"  and  "enter"  are  not 
synonymous,  as  there  may  be  an  arrival 
without  an  actual  entry  or  an  attempt  to 
enter  a  port  An  arrival  within  a  port  can- 
not be  without  an  entry  into  the  port  Unit- 
ed States  V.  Open  Boat  (U.  S.)  27  Fed.  Cas. 
346,  351. 

ENTEB^-ENTBT   Qji  Commereial  Iaw). 

"An  entry  is  a  setting  down  In  writing." 
Bissell  V.  Beckwlth,  32  Conn.  509,  517. 

The  word  "entries,"  when  used  In  refer- 
ence to  books  of  account,  reports,  and  state- 
ments, means  the  act  of  making  or  entering 
a  record — ^that  is  to  say,  the  act  of  making  a 
record  of  the  fact  of  the  transaction — but  as 
used  in  Rev.  St  §  5209  [U.  S.  Comp.  St  1901. 
p.  3497],  providing  that  every  president,  di- 
rector, etc.,  of  every  national  banking  as- 
sociation, who  shall  make  a  false  entry  In 
any  book,  report,  or  statement  of  the  associa- 
tion, with  the  intent  to  Injure  or  defraud  the 
association,  etc.,  is  used  to  denote  the  re- 
sult of  the  act,  rather  than  the  act  Itself. 
It  signifies  that  which  Is  written,  be  it  words 
or  figures;  and,  if  that  which  is  written  mis- 
represents the  facts  or  the  transaction  which 
it  was  intended  to  authenticate,  then  it  is 
a  false  entry,  within  the  meaning  of  the  stat- 
ute. Thus  an  entry  is  made  notwithstanding 
that  a  previous  entry  is  altered,  so  that  one 
is  guilty  who  erases  one  or  more  figures  from 
a  number  already  written  in  a  book  of  ac- 
count, and  writes  others  in  lieu  thereof. 
United  States  ▼.  Crecllius  (U.  S.)  34  Fed.  30. 
31. 

Icetter. 

Act  1850  provides  that,  in  suits  by  or 
against  the  representatives  of  deceased  per- 
sons, the  entries  and  written  memoranda  of 
the  deceased  relative  to  the  matter  in  Issue 
may  be  received  as  evidence.  In  a  suit  in- 
volving the  meaning  of  this  provision,  It  was 
contended  that  the  terms  "entries"  and 
"memoranda"  have  attached  to  them  by  us- 
age an  established  technical,  legal,  or  mer- 
cantile  import,   and  that  letters,   as  such^ 
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aever  come  within  tbe  meaning  of  the  ex- 
pressions. The  court  said  that  it  was  ob- 
vious that  so  narrow  a  construction  would 
in  many  cases,  at  least,  defeat  the  ends  of 
the  statute,  and  that  the  definitions  in  the 
best  dictionaries  do  not  require  it;  that  to 
**enter"  is  to  set  down  in  writing,  and  an 
entry  is  a  setting  down  in  writing,  while  a 
memorandum  is  a  note  to  help  the  memory, 
a  memorial,  a  record — thus  including  a  let- 
ter.   Bissell  T.  Beckwith,  32  Conn.  509,  517. 

ENTEB^-EITTBT  (Xn  Orliniiud  Law). 

Where  a  statute  employs  the  words 
"breaks  into  and  enters,"  borrowed  from  the 
common-law  definition  of  "burglary,"  they 
must  be  received  with  the  signification  and 
understood  in  the  sense  given  them  at  com- 
mon law.  'There  must,  in  general,"  says 
BladEStone,  "be  an  actual  breaking,  not  a 
mere  legal  clausum  fregit  (by  leaping  over 
invisible,  ideal  boundaries,  which  may  con- 
stitute a  civil  trespass),  but  a  substantial  and 
forcible  eruption."  The  degree  of  force  or 
violence  which  may  be  used  is  not  of  im- 
portance. It  may  be  very  slight  The  lifting 
the  latch  of  a  door,  the  picking  of  a  lock  or 
opening  with  a  key,  the  removal  of  a  pane 
of  glass,  and,  indeed,  the  displacement  or  un- 
loosing of  any  fastening  which  the  owner 
has  provided  as  a  security  to  the  house,  is 
a  breaking — ^an  actual  breaking — within  the 
meaning  of  the  term  as  employed  in  the 
definition  of  burglary  at  common  law,  and 
as  is  employed  in  the  statuta  In  Hughes' 
Case,  1  Leach,  40C,  the  prisoner  had  bored 
a  hole  with  a  centerbit  through  the  panel  of 
the  house  door,  near  to  one  of  the  bolts  by 
which  it  is  fastened,  and  some  pieces  of  the 
broken  panel  were  found  within  sight  of  the 
threshold  of  the  door;  but  it  did  not  appear 
that  any  instrument,  except  the  point  of  the 
centerbit,  or  that  any  part  of  the  prisoner's 
body,  had  been  inside  of  the  house,  or  that 
the  aperture  made  was  large  enough  to  ad- 
mit a  man's  hand.  The  court  was  of  the 
opinion  that  there  was  a  sufficient  breaking, 
but  not  such  an  entry  as  would  constitute  the 
offense.  The  boring  of  the  hole  through  the 
floor  of  the  crib  was  a  sufficient  breaking, 
but  with  it  there  must  have  been  an  entry. 
Proof  of  a  breaking,  though  it  may  be  with 
an  Intent  to  steal,  or  with  intent  to  commit 
a  felony,  is  proof  of  one  only  of  the  facts 
making  up  the  offense,  and  is  as  insufficient 
as  proof  of  an  entry  through  an  open  door 
without  breaking.  If  the  hand  or  any  part 
of  the  body  is  intruded  within  the  house, 
the  entry  is  complete.  The  entry  may  also 
be  completed  by  the  intrusion  of  a  tool  or 
Instrument  within  tbe  house,  though  no  part 
of  the  body  be  introduced.  Thus,  "if  A. 
breaks  the  bouse  of  B.  in  the  nighttime,  with 
Intent  to  steal  goods,  and  breaks  the  window, 
and  puts  in  his  hand,  or  puts  in  a  hook  or 
other  engine,  to  reach  out  goods,  or  puts  a 
pistol  in  at  the  window,  with  an  intent  to 
kill,  though  his  hand  be  not  within  the  win- 


dow, this  is  burglary."  1  Hale,  P.  O.  555 
When  no  part  of  the  body  is  introduced— 
when  the  only  entry  is  of  a  tool  or  instru- 
ment introduced  by  the  force  and  agency  of 
the  party  accused — ^the  inquiry  is  whether  the 
tool  or  instrument  was  employed  solely  for 
the  purpose  of  breaking,  and  thereby  effect- 
ing an  entry,  or  whether  it  was  employed  not 
only  to  break  and  enter,  but  also  to  aid  in 
the  consummation  of  the  criminal  Intent,  and 
its  capacity  to  aid  In  such  consummation. 
Until  there  is  a  breaking  and  entering,  the 
offense  is  not  consummated.  The  offense 
rests  largely  in  intention,  and,  though  there 

I  may  be  sufficient  evidence  of  an  attempt  to 

'  commit  it,  which  of  itself  is  a  crime,  the  at- 
tempt may  be  abandoned — of  it  there  may 
be  repentance,  before 'the  consummation  of 
the  offense  intendecL  The  breaking  may  be 
at  one  time,  and  the  entry  at  another.  The 
breaking  may  be  complete,  and  yet  an  entry 
never  effected.  From  whatever  cause  an  en- 
try is  not  effected,  burglary  has  not  been 
committed.  When  one  instrument  is  em- 
ployed to  break,  and  is  without  capacity  to 
aid  otherwise  than  by  opening  a  way  of  en- 
try, and  another  instrument  must  be  used,  or 
the  instrument  used  in  the  breaking  must  be 
used  in  some  other  way  or  manner  to  con- 
summate the  criminal  intent,  the  intrusion  of 

I  the  instrument  is  not  of  itself  an  entry. 

j  Walker  v.  State,  63  Ala.  49,  51,  35  Am.  Rep.  1. 

In  cases  of  burglary,  where  one  and  the 
same  instrument  is  used  for  purpose  of  break- 
ing and  for  the  purpose  of  committing  an 
ulterior  crime  within  the  building,  it  will  suf- 
fice to  show  an  entry  by  showing  that  the 
Instrument  so  used  was  thrust  into  the  build- 
ing, and  was  used  in  committing  the  ulterior 
offense,  without  showing  that  the  accused  en- 
tered in  person.  Thus  the  use  of  an  auger 
in  boring  a  hole  into  a  bin  through  the  wall 
of  a  granary,  by  which  the  grain  is  taken 
from  the  granary,  constitutes  an  entry.  State 
V.  Crawford,  80  N.  W.  193,  194,  8  N.  D.  539, 
46  I/.  R.  A.  312,  73  Am.  St  Rep.  772. 

It  is  not  burglary  to  enter  into  a  house 
through  a  door  or  window  which  a  man  finds 
open,  or  through  a  hole  which  was  made 
there  before,  and  steal  goods,  or,  where  one 
draws  goods  of  a  house  through  such  door, 
window,  or  hole,  he  is  not  guilty  of  burglary. 
If  a  man  leaves  his  door  or  window  open,  it 
is  his  own  folly  and  negligence,  and,  if  a  man 
enters  therein,  it  is  not  burglary.  Pines  v. 
State,  50  Ala.  153,  154. 

"Entering,"  as  used  in  the  definition  of 

"burglary,"   defining  that  crime  to  be   the 

I  breaking  and  entering  of  a  dwelling  house  in 

I  the  nighttime,  with  intent  to  commit  a  felony 

I  therein,  means  an  entering  of  the  dwelling 

with  title    hand,   foot,   or  some  instrument 

which  is  intended  to  commit  a  felony.    State 

V.  McGall,  4  Ala.  643,  644,  39  Am.  Dec.  314. 

"Entering,"  as  used  in  the  statute  defin- 
I  ing  **burglary/'  means  the  making  of  any 
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opening  In  a  bullying  or  place  where  goods 
are  kept  in  the  nighttime,  and  by  which  the 
defendant  or  any  part  of  his  body,  is  en- 
abled to  enter  the  building;  and,  therefore, 
if.  In  the  operation  of  making  practicable  an 
opening  through  the  wall  of  a  building  In  the 
nighttime,  he  thrusts  his  arm  or  hand  through 
for  the  purpose  of  removing  bricks,  plaster- 
ing, or  rubbish  of  any  kind,  in  order  to  en- 
large the  opening  and  make  it  more  safe  or 
convenient  for  use,  it  would  be  a  breaking 
and  entering  in  the  nighttime,  within  the 
statute.  Commonwealth  v.  Qlover,  111  Mass. 
305,  402. 

The  provision  of  the  Code  that  an  entry 
in  burglary  1b  not  confined  to  the  entrance  of 
the  whole  body  extends  the  meaning  of  the 
word  so  as  to  embrace  acts  where  there  Is 
an  entry  of  any  part  of  the  body,  provided 
It  is  with  the  intention  to  commit  a  felony. 
Franco  v.  State,  42  Tex.  276,  280;  Burke  ▼. 
State,  6  Tex.  App.  74»  79. 

The  word  '^enter,"  as  used  in  defining 
burglary,  includes  the  entrance  of  the  of- 
fender into  such  building  or  apartment  or 
the  insertion  therein  of  any  part  of  his  body, 
or  of  any  instrument  or  weapon  held  In  his 
hand,  and  used  or  intended  to  be  used  to 
threaten  or  intimidate  the  Inmates,  or  to 
detach  or  remove  property.  Gen.  St  Minn. 
1894,  §  6682.  '  The  word  **enter,"  as  used  in 
the  chapter  of  the  Penal  Code  defining  and 
punishing  burglary,  Includes  the  entrance  of 
the  offender  Into  such  building  or  apartment 
or  the  insertion  therein  of  any  part  of  his 
body,  or  any  instrument  or  weapon  held  in 
his  hand,  and  used  or  intended  to  be  used  to 
.threaten  or  intimidate  the  inmates,  or  to 
detach  or  remove  property.  Pen.  Code  N.  Y. 
1903,  §  601. 

The  "entry*'  into  a  house,  within  the 
meaning  of  the  term  as  used  in  the  article 
defining  "burglary,"  includes  every  kind  of 
entry  but  one  made  by  the  free  consent  of 
the  occupant  or  of  one  authorized  to  give 
such  consent  It  \b  not  necessary  that  there 
should  be  any  actual  breaking,  to  constitute 
the  offense  of  burglary,  except  when  the  en- 
try is  made  in  the  daytime.  The  entry  is 
not  confined  to  the  entry  of  the  whole  body. 
It  may  consist  of  the  entry  of  any  part  for 
the  purpose  of  committing  a  felony,  or  it 
may  be  constituted  by  the  discharge  of  fire- 
arms or  other  deadly  missile  into  the  house 
with  intent  to  injure  any  person  therein,  or 
it  may  be  constituted  by  the  introduction  of 
any  instrument  for  the  purpose  of  taking 
from  the  house  any  personal  property,  al- 
though no  part  of  the  body  of  the  offender 
should  be  Introducedb  Pen.  Code  Tex.  1896, 
arts.  840,  841. 

ENTER-ENTBT  (Iii  Praetlee). 

Mr.  Anderson  gives,  as  one  of  the  defini- 
tions of  "entry,*'  recording,  in  due  form  and 


order,  a  thing  done  in  the  court    State  ▼• 
Lamm,  9  S.  D.  418-420,  69  N.  W.  692. 

"£2ntry,"  as  a  matter  of  record,  is  the 
act  of  setting  down  or  causing  to  be  set  down 
in  writing;  recording  or  causing  to  be  re- 
corded in  due  form.  Citing  Abb.  Law  Diet 
480.  To  enter  a  paper  on  a  public  Journal 
or  record  is  to  inscribe,  to  enroll,  or  to  record 
it  Thomason  v.  Buggies,  11  Pac.  20,  26,  69 
Cal.  466. 

In  legislatlTe  Jovmml. 

"Entered,**  as  used  in  Const  art  10,  S  1, 
providing  that  a  proposed  amendment  to  the 
Constitution,  agreed  to  by  a  majority  of  the 
members  elected  to  each  of  the  two  houses, 
shall  be  entered  on  their  Journals,  means  that 
it  should  be  spread  at  length  on  the  Jour- 
nals, and  not  that  the  title  or  other  descrip- 
tive words  only  should  be  written.  Koehler 
y.  Hill,  16  N.  W.  609,  626,  60  Iowa,  643. 

Const  art  18^  S  1,  declaring  that  pro- 
posed amendments  to  the  Constitution  shall 
be  entered  in  the  Journals  of  each  house  aft- 
er the  requisite  vote  in  favor  of  them,  means 
any  Identifying  reference,  and  does  not  re- 
quire them  to  be  copied  in  full.  Oakland 
Pav.  Co.  V.  Tompkins,  12  Pac.  801,  802,  72 
Cal.  6,  1  Am.  St  Bep.  17.  CONTBA,  see 
Thomason  ▼.  Buggies,  11  Pac.  20,  26,  69  CaL 
466. 

The  words  "entered  in,*'  as  used  in  Const 
art  18,  §  1,  declaring  that  if  any  amendment 
be  proposed  in  the  Senate  and  Assembly,  and 
two-thirds  of  the  members  of  each  house 
shall  vote  in  favor  thereof,  such  amendment 
shall  be  entered  in  their  Journals,  are  to 
have  their  natural  and  ordinary  meaning. 
The  word  "entered**  must  be  construed  in 
connection  with  the  preposition  "in"  and 
"their  Journals."  Whatever  meaning  we  may 
attribute  to  the  word  "enter"  or  "entry,**  tak- 
en by  itself,  in  arriving  at  its  meaning  here 
we  cannot  disassociate  It  ftom  the  words  used 
with  it  It  requires  that  the  vote  be  entered 
in  writing  in  the  Journals  of  the  two  houses. 
Oakland  Pav.  Co.  t.  HUton,  11  Pae  8,  9,  69 
Cal.  479. 

Of  appearanee* 

The  act  of  Oongress  declaring  that  where 
the  defendant  at  the  time  of  entering  his 
appearance  in  the  said  court  files  a  petition 
for  removal  to  the  next  United  States  Circuit 
Court  to  be  held  in  the  district  where  the 
suit  is  pending,  that  state  court  shall  accept 
the  surety  and  proceed  no  further,  means 
such  action  as  amounts  to  an  entry  of  ap- 
pearance as  Interpreted  by  the  state  court 
Cooley  T.  Lawrence,  12  N.  Y.  Super.  Ct  (6 
Duer)  606,  610. 

Of  arraignment* 

Bntry  of  arraignment  is  the  record  of 
the  defendant's  appearance  in  court  for  the 
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pnrpofle  of  being  tried,  and  Is  necesBazy  only 
when  be  must  appear  In  person.  I^nch  t. 
Ck>mmonwealth,  88  Pa.  189,  193,  82  Am.  Rep. 
446. 

Of  f  oreelosiire. 

In  a  fire  insurance  policy  Insuring  tbe 
mortgagor  of  a  chattel,  to  be  void  if  the  title 
to  the  property  be  transferred  or  changed, 
the  provision  that  the  entry  of  a  foreclosure 
of  mortgage  shall  be  deemed  an  alienation  of 
the  property  means  any  act  which  of  itself, 
and  without  any  further  formality  or  pro- 
cess on  the  part  of  the  mortgagee,  will  de- 
prive the  insured  of  all  right  and  title  in  the 
chattel  unless  he  shall  pay  the  debt — such 
as  the  giving  and  recording  under  the  stat- 
utes of  notice  of  intention  to  foreclose  the 
mortgage  for  breach  of  its  condition.  The 
words  "entry  of  a  foreclosure"  are  not  to  be 
Interpreted  as  meaning  exactly  the  same 
thing  as  a  consummated  and  finished  fore- 
closure. Mclntire  v.  Norwich  Fire  Ins.  Ck>., 
102  Mass.  280,  281,  8  Am.  Rep.  45& 

Of  Jndsneat* 

Entry  of  judgment  is  the  act  of  placing 
the  Judgment  rendered  on  record.  Blatch- 
ford  V.  Newberry,  100  111.  484,  491. 

**The  entry  of  a  Judgment  is  a  ministerial 
act,  which  consists  in  spreading  upon  the 
record  a  statement  of  the  final  conclusion 
reached  by  the  court  in  the  matter,  thus 
furnishing  external  and  incontestable  evi- 
dence of  the  sentence  given,  and  designed  to 
stand  as  a  perpetual  memorial  of  its  action." 
Winstead  v.  Evans  (Tex.)  83  S.  W.  680;  Bums 
V.  Skelton,  68  S.  W.  627,  29  Tex.  Civ.  App. 
453;  Ck)lumbus  Waterworks  v.  City  of  Co- 
lumbus, 26  Paa  1046, 1049,  46  Kan.  666;  Mar- 
tin V.  Plf  er,  96  Ind.  246,  24& 

Under  Code,  §  810,  no  lien  Is  created  by 
Judgment  before  it  is  entered,  and  such  Judg- 
ment is  entered  when  the  clerk  has  com- 
plied with  the  statute  requiring  him  to  keep 
among  the  records  of  the  court  a  book  for 
the  entry  of  Judgments,  and  providing  that 
Judgments  shall  be  entered  in  the  Judgment 
book.  Reid  t.  McGowan,  28  S.  C.  74,  79,  6 
8.  B.  216. 

The  entry  of  a  Judgment  is  merely  evi- 
dence that  the  Judgment  has  been  rendered, 
and  is  purely  a  ministerial  act  State  v. 
Brown,  72  Paa  86,  87,  81  Wash.  397,  62  L.  R. 
A.  974. 

District  court  rule  71  provides  that,  on 
the  entry  of  the  Judgment  in  all  cases  on  a 
bond  or  stipulation  filed  with  the  derk  for 
Che  appraised  or  agreed  value  of  any  property 
liable  in  this  court,  the  clerk  shall  receive, 
in  addition  to  the  amount  of  the  bond,  in- 
terest at  a  certain  rate  per  annum  for  the 
time  which  shall  intervene  between  the  en- 
try of  the  Judgment,  or  date  of  the  stipula- 
3  Wds.  ft  P.— 26 


tlon,  and  tbe  date  when  the  money  shall  be 
paid  into  court  Held,  that  the  words  ''en- 
try of  Judgment"  should  be  construed  to 
mean  entry  of  the  Judgment  or  decree  on  the 
stipulation;  and  not  the  entry  of  the  main 
decree  in  the  cause.  The  Belle  (U.  8.)  8  Fed. 
Cas.  128,  129. 

"Entering  up  such  Judgment,"  as  used 
in  Comp.  St  dlv.  6,  §  1237,  providing  that 
creditors  shall  be  allowed  interest  on  any 
Judgment  rendered  before  any  court  or  mag- 
istrate authorized  to  enter  up  the  same  with- 
in the  territory  from  the  day  of  entering  up 
such  Judgment  until  satisfaction  of  the  same, 
means  the  time  which  is  finally  fixed  by  the 
courts,  and  allows  interest  on  a  Judgment 
entered  nunc  pro  tunc  from  the  day  on  which 
the  Judgment  is  to  be  considered  as  entered, 
and  not  the  day  on  which  it  Is  actually  en- 
tered. Barber  ▼.  Briscoe,  28  Pac.  726,  727, 
9  Mont  341. 

The  term  ''entering"  is  used,  rather  than 
the  term  "rendering,"  to  apply  to  Judg- 
ments by  confession,  under  statutes  authoriz- 
ing Judgments  by  confession  In  vacation, 
through  the  agency  of  the  clerk,  In  which 
there  Is  no  Judicial  determination  of  a  con- 
troversy. Schuster  t.  Rader,  22  Pac.  606, 
606,  18  Colo.  829. 

"Enter  Judgment,"  written  by  a  Judge 
on  the  papers  in  confession  proceedings  that 
have  been  submitted  to  the  court  for  inspec- 
tion and  Judgment  indicate  clearly  that  the 
court  has  considered  the  matter,  and  intends 
by  these  words  to  render  a  Judgment  for 
the  amount  confessed  in  the  cognovit  and 
such  memorandum  fully  authorizes  the 
spreading  on  the  record  by  the  clerk  of  the 
whole  and  formal  Judgment  ordered.  Jas- 
per T.  Schleslnger,  22  IlL  App.  637,  641. 

A  Judgment  is  a  Judgment  when  it  is 
rendered.  The  entering  makes  a  record  of 
the  Judgment  which  the  court  has  rendered. 
Farrott  v.  Kane,  86  Pac  248,  244,  14  Mont 
28. 


"Entered,"  as  used  in  a  statute  requir- 
ing a  Judgment  to  be  entered  In  the  Judg- 
ment book.  Includes  the  giving  of  the  Judg- 
ment by  the  court  and  a  direction  to  enter 
It  as  well  as  the  entry  of  It  In  the  Judg- 
ment book.  Livingston  v.  Hammer,  20  N.  Y- 
Super.  Ct  (7  Bosw.)  670,  676. 

Within  the  meaning  of  the  Code,  pro- 
viding for  an  appeal  to  be  taken  to  the  Gen- 
eral Term  firom  a  Judgment  entered  tbe  Judg 
ment  is  not  to  be  considered  as  entered  until 
It  Is  perfected.  It  is  not  the  rule  In  the 
minutes  made  at  the  Special  Term  from 
which  the  party  appeals,  but  the  Judgment: 
entered  in  the  Judgment  book  and  perfected^ 
BenUey  v.  Jones  (N.  T.)  8  Code  Rep.  87,  3a 
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It  l8  true  tbat  the  two  words,  •Ren- 
dered" and  "entered,"  in  their  strict  sense, 
bear  a  clear  difference  in  meaning  and  intent 
caving  to  these  words  such  signification,  a 
judgment  may  be  said  to  be  rendered  by  a 
declaration  from  the  bench,  but  to  enter  it  re- 
quires the  act  of  the  clerk  in  writing  it  upon 
the  Journal.  It  is  true,  also,  that  for  some 
purposes  a  judgment  may  be  regarded  as  ren- 
dered so  soon  as  it  is  pronounced.  In  order 
to  create  a  Judgment  lien  upon  the  lands  of 
a  judgment  debtor  as  of  the  first  day  of  the 
term  at  which  a  Judgment  against  such  debt- 
or is  rendered,  under  favor  of  Rev.  St.  8 
5375,  providing  that  such  lands  and  tene- 
ments within  the  county  where  the  Judgment 
is  entered  shall  be  bound  for  the  satisfac- 
tion thereof  from  the  first  day  of  the  term 
at  which  judgment  is  rendered,  the  judg- 
ment must  not  only  be  pronounced  during 
the  term,  but  an  entry  of  such  Judgment 
must  be  made  on  the  Journal  during  the  term. 
Coe  V.  Erb,  52  N.  B.  640,  641,  50  Ohio  St 
250,  60  Am.  St  Rep.  764. 

The  use  of  the  word  "entered"  in  Code, 
§  114^  speaking  of  judgments  being  entered, 
was  construed,  in  view  of  other  sections  of 
the  Code,  showing  that  the  Legislature  drew 
n  marked  distinction  between  the  rendition 
of  a  judgment  and  its  entry,  as  not  to  refer 
to  the  rendition  of  the  judgment  McClain 
V.  Davis,  16  S.  B.  629,  630,  37  W.  Va.  830, 
18  L.  R.  A.  634. 

To  enter  is  to  make  a  record,  and  not 
merely  to  announce.  Webster  says  it  is  the 
net  of  committing  to  writing,  or  of  recording 
in  a  book.  To  take  an  order  or  a  Judgment 
is  not  to  enter  it  Either  may  be  taken,  and 
never  entered.  Such  is  the  meaning  of  the 
word  used  in  Comp.  Laws,  §  5049,  providing 
that  exceptions  to  the  giving  or  refusing  of 
Instructions  may  be  taken  at  any  time  before 
the  entry  of  final  judgment  Uhe  v.  Chicago, 
M.  &  St  P.  Ry.  Co.,  67  N.  W.  484,  486,  4  B. 
D.  505. 

There  is  a  clear  distinction  between  the 
making  or  rendering  of  a  Judgment  and  the 
entry.  The  Judgment  is  made  or  rendered 
when  the  court  announces  it  or  signs  the 
judgment,  as  is  the  common  practice,  and 
returns  the  signed  Judgment  to  the  coun- 
sel, while  the  entry  of  a  Judgment  is  merely 
evidence  that  a  judgment  has  been  rendered, 
and  is  purely  a  ministerial  act  Barthrop 
V.  Tucker,  70  Pac.  120,  121,  29  Wash.  666. 

The  rendition  of  a  Judgment  and  the 
entry  of  such  Judgment  are  different  and  dis- 
tinct from  each  other.  The  former  is  the 
act  of  the  court,  while  the  latter  is  the  act 
of  the  clerk  of  the  court  Vigo  County  v. 
City  of  Terre  Haute,  46  N.  B.  350,  351,  147 
Ind.  134  (citing  Smith  v.  State,  71  Ind.  250; 
Chamberlain  v.  City  of  Evansville,  77  Ind. 
542,  548,  et  seq.;  Chissom  y.  Barbour,  100 


Ind.  1;  Mayer  y.  Haggerty,  138  Ind.  628,  88 
N.  B.  42). 

Entry  of  judgment  differs  from  the  roi- 
dition  of  Judgment,  which  is  a  judicial  act  of 
the  court  in  pronouncing  the  sentence  of  the 
law  upon  the  facts  in  controversy  as  ascer- 
tained by  the  pleadings  and  verdict.  Win- 
stead  V.  Evans  (Tex.)  33  S.  W.  580;  Martin 
V.  Pifer,  96  Ind.  245,  248;  Parrott  y.  Kane, 
35  Pac  243,  244,  14  Mont  23. 

Of  record. 

Rev.  St  1887,  8  2274,  providing  that  in 
cases  of  adoption  the  probate  judge  shall 
enter  of  record  in  the  records  of  his  ofllce 
the  fact  of  such  application  and  consent,  with 
his  approval  of  such  agreement  and  adoption, 
is  satisfied  by  the  entry  of  such  fact  on  loose 
sheets  of  paper  retained  in  the  office  of  the 
Judge  as  part  of  the  records  of  snch  office. 
Nugent  y.  Powell,  33  Pac  23,  26,  4  Wyo.  173, 
20  L.  R.  A.  199,  62  Am.  St  Rep.  17. 

"Entered  of  record,"  as  used  in  Rev. 
Code,  §  3295,  requiring  a  recognizance  to  be 
entered  of  record,  means  writing  It  upon 
the  record  of  the  court  Waldron  v.  Ducker- 
son,  2  N.  W.  1088,  1091,  52  Iowa,  171. 

"Enter,*'  as  used  in  Code,  §  5491,  pro- 
viding that  the  clerk  of  the  lower  court  In 
which  the  remittitur  is  entered  shall  docket 
the  case  immediately  after  the  other  cases 
then  pending  in  his  court  which  stand  for 
trial  at  the  term  above  fixed,  means  "filed" 
or  "duly  deposited"  and  does  not  mean  that 
the  remittitur  must  be  spread  upon  the 
minutes  before  the  clerk  proceeds  to  docket 
the  case.  Knox  v.  State,  39  S.  E.  330,  331, 
113  Ga.  929. 

Section  397  of  the  Code  makes  it  the 
duty  of  the  sheriff  to  keep  a  docket  of  exe- 
cutions placed  in  his  hands,  the  date  of  their 
delivery,  and  his  acts  and  rulings  thereon. 
Code,  S  2863,  makes  a  judgment  dormant  if 
no  entry  be  made  thereon  for  seven  years. 
Held,  that  anything  that,  transferred  upon 
the  docket,  will  show  the  execution  to  be  a 
living  thing,  will  constitute  an  entry,  and 
that  therefore  an  entry  on  an  execution, 
"Received  this  fi.  fa.  of  D.  for  collection," 
dated  and  signed  by  the  sheriff,  Is  a  sufiicient 
entry  to  prevent  the  dormancy  of  a  Judg- 
ment   Hatcher  v.  Gammell,  49  Ga.  576,  578. 

The  entry  of  an  order  by  the  clerk  in 
pursuance  of  Rev.  St  §  742,  subd.  4,  making 
it  the  duty  of  the  clerk  to  keep  a  minute 
book,  in  which  he  is  required  to  enter  a  brief 
statement  of  all  proceedings  had  in  open 
court,  showing  all  motions  and  orders  made, 
constitutes  the  entry  from  which  the  time 
of  taking  an  appeal  is  computed,  and  not  the 
subsequent  time  when  the  order  is  entered 
at  length  on  the  records  by  the  clerk.  Ureu 
y.  Walsh,  14  N.  W.  902,  904,  67  Wis.  9& 
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ft»-AttattUac. 

Am  aiwrigninent  of  errors  pasted  to  the 
transcript  is  entered  on  the  record,  within 
the  meaning  of  the  Gode.  Moore  t.  Ham- 
mons.  21  N.  B.  UU,  119  Ind.  510. 

"Entering  on  docket,**  as  used  in  2  Rey. 
St  1876,  p.  632,  §  84,  providing  that  a  judg- 
ment debtor  may  have  stay  of  execution  by 
entering  replevin  bail  on  the  docket  of  the 
justice,  means  to  write  the  undertaking  upon 
the  docket  as  other  judgments  are  written 
upon  it  or  recorded.  To  write  the  undertak- 
ing on  a  separate  piece  of  paper,  and  attach- 
ing it  to  the  docket  by  pinning  thereto,  is 
not  entering  it  upon  the  docket,  wittiin  the 
meaning  of  the  statute.  Lockwood  t.  Dills, 
74  Ind.  66,  60. 

Same-XUlBC, 

"Entering  of  record**  and  "filing**  are 
not  synonymous  terms.  They  always  con- 
vey distinct  ideas.  "Entering  of  record"  uni-  j 
formly  means  writing,  while  "filing,**  which 
originally  signified  placing  papers  in  order 
on  a  thread  or  wire  for  safe-keeping,  in  this 
country,  and  at  the  present  day,  means  agree- 
ably to  our  practice,  depositing  them  in  due 
order  in  the  proper  office.  Naylor  v.  Moody 
(Ind.)  2  Blackf.  247,  248. 

The  words  "entered**  and  "entry**  are  fre- 
quently used  as  synonymous  with  **recorded** 
in  the  law  books.  All  through  the  statutes. 
Codes,  and  rules  the  word  "filing"  describes 
the  indorsement  on  a  paper  of  the  date  when 
left  in  a  public  office,  not  for  record,  but 
for  safe-keeping.  The  word  "entry"  or  "en- 
tered" describes  the  duty  of  a  public  officer 
when  something  more  is  required  than  filing. 
When  we  speak  of  entering  a  satisfaction  of 
Judgment,  we  mean  that  the  satisfaction 
piece  or  execution  is  filed,  and  the  appropri- 
ate words  written  in  the  docket,  indicating 
that  it  has  been  paid.  Thus  a  complaint 
alleging  that  an  order  had  been  entered  is  a 
sufficient  allegation  that  it  had  been  record- 
ed. Lent  V.  New  York  &  M.  Ry.  Co.,  29  N. 
E.  988,  989,  130  N.  Y.  604. 

Under  Comp.  Laws,  §  6216,  providing 
that  an  appeal  must  be  taken  by  serving  a 
notice  in  writing  on  the  clerk  of  the  court 
in  which  the  Judgment  is  entered,  and  section 
523G,  providing  that,  for  the  purposes  of  an 
appeal  from  an  order,  either  party  may  re- 
quire the  order  to  be  entered  by  the  clerk 
of  record,  and  it  sball  be  entered  accordingly, 
it  was  contended  that  "enter  of  record"  means 
that  it  shall  be  filed  and  placed  among  the 
papers  on  file  in  the  case.  It  was  held  that 
there  was,  however,  a  marked  distinction  be- 
tween entering  a  paper  of  record  and  filing 
the  same.  "Entry"  is  defined  as  recording 
in  due  form  and  order  a  thing  done  in  court, 
while  '*filed"  is  defined  as  receiving  a  paper 
into  custody,  and  giving  it  a  place  among 
other    papers.      The   terms   "entered"   and 


""filed**  fkvquently  occur  In  the  statute,  tat 
they  are  never  used  as  synonymous  terms. 
And  hence  an  appeal  does  not  lie  until  the 
order  or  judgment  has  been  entered  as  a  per- 
manent record  in  the  court  below,  and  not 
merely  filed.  State  t.  Lamm,  69  N.  W.  692, 
9  8.  D.  41& 

Of  rait. 

Compulsory  Arbitration  Law  1810,  au- 
thorizing either  party  to  a  civil  suit  to  take 
a  rule  of  reference  at  any  time  after  ''entry 
of  such  suit,"  means  the  time  when  the 
suit  is  placed  on  the  prothonotary*s  docket 
Hertsog  v.  Ellis  (Pa.)  3  Binn.  209,  212;  Fehr 
V.  Reich,  36  Pa.  (12  Caaej)  472,  474. 

ENTER— CNTBT     Qa     Beml     Property 
Law). 

See  "Open  and  Peaceable  Entry**;  "Un- 
lawful Entry'*;  "Forcible  Entry  and 
Detainer.** 

Entry,  at  common  law,  is  nothing  more 
than  an  assertion  of  title  by  going  on  the 
land,  or,  if  that  was  hasardous,  by  making 
a  continual  claim.  Anciently  an  actual  entry 
was  required  to  be  made,  and  a  lease  ex- 
ecuted on  the  land,  to  sustain  an  action  of 
ejectment,  but  now  nothing  of  that  kind  is 
necessary.  Entry  and  the  lease,  as  well  as 
an  ouster,  are  fictions.  Nothing  is  required 
but  that  the  lessor  should  have  the  right  to 
enter.  A  proceeding  precisely  analogous  ob- 
tained in  the  civil  law.  Innerarity  v.  Mims* 
Heirs,  1  Ala.  660,  674. 

"Entry**  signifies  that  remedy  which  the 
common  law  gives  to  the  paramount  owner  of 
real  property  to  redress  without  legal  pro- 
cess the  Injury  which  he  sustained  when 
wrongfully  deprived  of  the  possession  thereof 
by  one  having  no  right  thereto.  Riley  v. 
People,  29  111.  App.  139,  142;  Ft  Dearborn 
Lodge,  I.  O.  O.  F.,  v.  Klein,  8  N.  E.  272,  279. 
116  111.  177,  66  Am.  Rep.  133. 

"Entry"  is  defined  to  be  the  act  of  going 
on  land,  or  doing  something  equivalent,  with 
the  intention  of  asserting  a  rlgbt  in  the  land. 
Johnson  v.  Cobb,  29  S.  C.  372,  880,  7  S.  E. 
601,  606. 

"Entry,"  in  regard  to  estates  and  rights, 
as  defined  by  Bouvier,  is  taking  possession 
of  lands  by  the  legal  owner,  and  an  entry 
by  a  husband  on  the  lands  of  his  wife  on  her 
death  is  rendered  lawful  because  he  is  the 
legal  owner  of  the  land  for  the  time  being. 
Gulon  V.  Anderson,  27  Tenn.  (8  Humph.)  298, 
306. 

Under  a  statute  providing  that,  if  a 
widow  does  not  make  "an  entry  on  lands  to 
be  assigned  to  her  for  her  dower"  within  one 
year  after  her  husband's  death,  she  shall  be 
held  to  have  renounced  a  bequest  in  lieu 
of  dower,  some  positive*  unequivocal  act  an- 
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Qomicliig  her  determination  to  mak«  an  elec- 
don  is  necessary.  The  mere  contlnnance  in 
occupation  of  land  of  which  her  husband  died 
possessed  is  not  such  entry.  In  re  Nagel,  12 
N.  Y.  Supp.  707,  70& 

An  entry  into  land  is  one  of  that  largis 
class  of  acts  in  which  the  intention  with 
which  they  are  performed  is  the  material  ele- 
ment that  gives  them  their  legal  force  and 
character.  The  pursuit  of  game,  the  usual 
cutting  of  trees,  or  gathering  of  herbage, 
wild  fruits,  and  the  like,  furnish  no  presump- 
tion that  the  entry  is  made  for  the  purpose 
of  taking  possession— in  the  first  place,  be- 
cause they  are  not  exdusiye  in  their  char^ 
acter,  and  may  well  consist  with  like  en- 
joyment of  the  land  by  others;  and,  in  the 
second  place,  because  there  is  nothing  in 
such  proceedings  that  indicates  the  limits  of 
the  country  embraced  in  the  occupation.  But 
it  is  otherwise  where  one  enters  under  a  deed 
which  defines  his  claim,  or  where  one,  by  a 
fence,  attempts  to  exclude  others,  or  where, 
by  the  particular  use  which  he  makes  ot  the 
land,  he  indicates  with  precision  the  extent 
to  which  he  proposes  to  enjoy  it  to  the  ex- 
clusion of  others.  Moore  r.  Hodgdon»  li  N. 
H.  144.  149. 

la  eadaent  diwafa  pnMeadlacs* 

The  expressions,  'no  enter  upon  and  use 
land."  *^  secure  grants  of  right  of  way," 
"to  secure  other  prlyileges,"  in  a  statute  re- 
quiring a  canal  board,  before  ceasing  work, 
to  proceed  along  the  line  and  procure  releases 
for  necessary  lands  and  materials,  which 
releases  shall  operate  so  as  to  yest  in  said 
state  a  full  and  complete  right  to  enter  upon, 
use.  and  take  the  same  at  any  and  all  times, 
and  authorizing  the  board,  in  consideration 
of  any  priyileges  granted  by  individuals  to 
the  state  of  a  right  of  way,  to  contract  with 
said  individuals,  on  behalf  of  the  state,  to 
erect  on  said  canal  any  bridge  or  bridges  for 
the  benefit  of  such  individual  and  the  public, 
all  indicate  an  easement,  and  not  a  fee  simple 
absolute,  and  therefore  the  board  has  power 
to  contract  for  an  easement  Indianapolis 
Water  Co.  v.  Kingan  ft  Ca.  68  N.  a  715.  718, 
155  Ind.  476. 

"Enter  upon,  take  possession,  occupy  or 
use."  as  used  in  Laws  1857,  Bx.  Bess.  p.  3, 
S  13.  authorizing  a  railroad  company  created 
by  such  law  to  apply  for  the  appointment 
of  commissioners  to  appraise  lands  which 
it  may  "ent»  iq;>on.  take  possession,  occupy, 
or  use"  for  any  of  the  purposes  for  which 
the  company  is  authorized  to  enter  upon, 
take  possession,  occupy,  or  use  lands,  are 
used  to  designate  acts  which  will  amount  to 
an  appropriation  to  the  use  of  the  company 
of  the  property  in  question.  To  constitute 
an  entry  and  taking  which  will  amount  to 
such  appropriation  the  land  must  be  entered 
on  for  the  puipose  of  construction  of  a  rail- 


road thereon  by  an  entry  which  will  involve 
and  require  the  taking  and  keeping  by  the 
company  of  the  possession  and  occupation 
thereof;  or  If.  in  any  case,  not  of  the  perma- 
nent, actual  possession,  yet  of  the  use  thereof 
to  the  exclusion  of  the  owner.  A  strip  of 
land  required  for  a  roadbed  might  well  be 
deemed  to  be  taken  when  it  was  staked  out 
or  cross-sectioned.  Bntry  thereon  for  such 
a  purpose  would  involve,  in  carrying  out  the 
work,  an  exclusive  possession.  Hursh  v. 
First  Division  of  St  Paul  &  P.  B.  Oo,  17 
Minn.  439.  443  (GU.  417.  421). 

"Bnter  upon,  take,  and  use."  as  used  in 
an  act  incorporating  a  canal  company,  and 
authorizing  it  to  "enter  upon,  take  posses- 
sion of,  and  use"  lands  and  real  estate  neces- 
sary for  the  conducting  of  its  business, 
means  to  enter  upon,  take,  and  use  such  real 
estate  for  a  time  not  exceeding  the  corporate 
existence  of  the  company.  "The  property 
being  taken  for  public  use.  when  that  use 
ceases  it  must  revert  to  the  owner  of  the 
same,  from  whom  it  was  taken,  and  relieved 
of  the  burden  or  easement  which  the  sover- 
eign power  has  imposed."  Mc€k>mbs  t.  Stew- 
art. 40  Ohio  St  647.  654. 

In  trespass. 

The  entering  which  constitutes  a  tres- 
pass on  real  estate  is  simply  a  lifting  of  a 
rail;  simply  a  lifting  of  anything  or  remov- 
ing anything  that  is  erected  to  inclose  the 
premises;  an  entry  through  anything  put 
there  to  keep  persons  out,  as  breaking  the 
glass,  like  breaking  into  a  house.  McGusker 
V.  Mitchell,  36  Atl.  1123,  1124,  20  B.  L  13. 

Within  Acts  1861,  §  0.  for  the  preserva- 
tion of  game  and  fldbi,  providing  that  any 
person  who  shall  enter  on  the  land  of  an- 
other for  the  purpose  of  hunting  or  fishing 
should  be  deemed  guilty  of  trespass,  the 
unlawful  entry  Is  the  first  crossing  of  the 
owner's  line.  This  is  one  entire  and  single 
act  It  cannot  be  divided  or  multiplied,  and 
constitutes  a  complete  offense.  Kellogg  v. 
Bobinson,  32  Ck»nn.  335.  342. 

St  1  &  2  Wm.  IV.  c.  32,  §  80,  providing 
for  the  punishment  of  any  person  who  shall 
commit  any  trespass  by  entering  or  being 
on  land  in  the  daytime  in  search  or  pursuit 
of  game,  means  a  person  entering  or  being 
on  the  land,  and  not  the  sending  of  a  dog 
into  a  cover.  Begina  v.  Pratt.  30  Bug.  Law 
&  S3q.  304.  306. 

EII:l:fifti>^FiWYJfcT  (Om  PvMie  Lands)* 

See  "CJash  Bntry";  "Homestead  Bntry^; 
"Mineral  Land  Bntry";  "Pre-emption 
Bntry";  "Timber  Culture  Entry." 

The  term  "entry,"  as  applied  to  appropri- 
ations of  lands,  was  probably  borrowed  from 
the  state  of  Virginia,  in  which  we  find  It  used 
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In  that  sense  at  a  very  remote  period.  Many 
cases  will  be  found  In  the  Reports  of  the  de* 
cisions  of  this  court  in  which  the  titles  to 
Western  lands  were  drawn  in  qnestion  which 
will  show  how  familiarly  and  generally  the 
term  is  used  by  courts  and  bar.  Its  sense, 
in  the  legal  nomenclature  of  this  country, 
is  now  as  fixed  and  definite  as  that  of  many 
terms  borrowed  from  the  common  law.  It 
means  that  act  by  which  an  individual  ac- 
quires an  inceptive  right  to  a  portion  of  the 
unappropriated  soil  of  the  country  by  filing 
his  claim  in  the  office  of  an  officer  known  in 
the  legislation  of  several  states  by  the  epi- 
thet of  an  "entry  taker/'  and  corresponds 
very  much  in  his  functions  with  the  register 
of  land  offices  under  the  acts  of  the  United 
States.  In  the  natural  progress  of  language, 
the  term  has  been  introduced  into  the  laws 
of  the  United  States;  and,  by  reference  to 
those  laws,  we  think  the  meaning  of  the 
term  will  be  found  to  be  distinctly  confined 
to  the  appropriation  of  lands  under  the  laws 
of  the  United  States  at  private  sale.  Ghot- 
ard  V.  Pope,  25  U.  8.  (12  Wheat)  686,  588, 
6  L.  Ed.  737  (quoted  and  approved  in  North- 
em  Pac.  R.  Ck>.  Y.  Sanders  [U.  8.]  47  Fed. 
604,  607);  Sturr  v.  Beck,  138  U.  8.  541,  647, 
10  Sup.  Ct  360,  863,  33  L.  Ed.  761;  United 
States  Y.  Four  Bottles  of  Sour  Mash  Whisky 
(U.  S.)  90  Fed.  720,  723;  Denny  v.  Dodson 
(U.  8.)  32  Fed.  899,  910;  McGulre  v.  Brown, 
89  Fac.  1060,  1062,  106  Cal.  660,  SO  L.  R.  A. 
884;  Northern  Fac.  Ry.  Ck>.  v.  Nelson,  61 
Pac.  703,  706^  22  Wash.  521;  McMlchael  v. 
Murphy,  70  Pac  189, 191, 12  Okl.  156;  Thom- 
as V.  Railroad  0>.,  2  C^pp.  Pub.  Land  Ijaws 
1882,  p.  869;  Ck>ddard  v.  Storch,  48  Pac.  15, 
16^  57  Kan.  714.  Doubtless  in  this  sense  the 
tenn  has  been  used  in  the  several  acts  of 
Congress  referring  to  the  appropriation  of 
public  lands  of  the  United  States  at  private 
sale,  including  the  town-site  laws.  So  the 
term  **to  enter,"  with  reference  to  such  pub- 
lic lands,  means  to  acquire  an  Inceptive  right 
to  a  portion  of  the  unappropriated  soil  of  the 
United  States  by  filing  a  claim  with  the  reg- 
ister of  the  land  office.  Lockwlts  v.  Larson, 
52  Pac.  279,  281, 16  Utah,  275. 

In  considering  the  right  to  the  use  of 
water  from  public  lands  for  mining,  agri- 
cultural, manufacturing,  and  other  purposes, 
as  given  by  Rev.  St  U.  a  If  2339,  2340  [U. 
8.  CTomp.  St  1901,  p.  1437],  and  Civ.  Gode, 
f  1412,  and  to  enter  on  the  homestead  claim 
of  another  to  divert  such  water  from  its 
natural  channel,  the  court  quoted  from  the 
opinion  in  Witherspoon  v.  Duncan,  71  U.  8. 
(4  Wall.)  210,  218,  18  L.  Ed.  339,  to  the  ef- 
fect th*at  "in  no  Just  sense  can  lands  be  said 
to  be  public  lands  after  they  have  been  en- 
tered at  the  land  office,  and  a  certificate  of 
entry  obtained.  If  public  lands  before  the 
entry,  after  it  they  are  private  property." 
McGulre  v.  Brown,  39  Pac  106Q,  1062,  106 
CaL  660,  30  L.  R.  A.  384. 


"Enter,"  when  applied  to  the  acquisitioa 
of  lands  from  the  government,  means  to  pur- 
chase at  the  government  land  office.  Gtood- 
now  V.  Wells,  25  N.  W.  864,  866»  67  Iowa, 
654. 

To  constitute  a  valid  entry  of  public 
lands,  there  must  be  a  reasonable  degree  of 
certainty  and  precision  in  the  description 
which  it  gives  of  the  subject  intended  to  be 
appropriated.  In  the  case  of  a  grant  if  the 
description  be  such  that  when  verified  by 
the  proofft  of  what  is  found  on  the  ground, 
the  land  can  be  identified,  it  is  sufficient  and 
the  grant  can  be  maintained,  but  more  is 
required  in  the  case  of  an  entry.  It  is  not 
sufficient  that  the  land  can  be  Identified  by 
means  of  the  proofs  of  the  landmarks  called 
for  which  the  private  knowledge  of  the 
claimant  can  supply,  but  the  entry  must  be 
made  with  that  degree  of  certainty  and  spe- 
cialty that  a  subsequent  locator  may  be  en- 
abled, by  the  exercise  of  due  care  and  reason- 
able diligence,  to  appropriate  the  adjacent 
residuum.  McNeel  v.  Herold  (Ya.)  11  Grat. 
809, 313. 

▲s  oeeupjr  or  settle  on. 

25  Stat  1006,  relating  to  the  opening  of 
certain  land  In  Oklahoma  for  settlement  pro- 
vides that  until  such  lands  are  open  for  set- 
tlement by  the  proclamation  of  the  Presi- 
dent no  person  shall  be  permitted  to  enter 
upon  and  occupy  the  same.  Held,  that  the 
words  '*enter  on  and  occupy"  have  no  syn- 
onyms that  convey  their  meaning  more  clear- 
ly than  they  do  themselves.  No  person  can 
occupy  land,  in  the  sense  here  used,  without 
having  entered  upon  it  and  no  person  can 
enter  on  land,  in  the  sense  here  used,  with- 
out occupying  some  part  of  it  for  the  time 
being,  and  the  terms  are  used  in  their  ordi- 
nary meaning.  Smith  v.  Townsend,  ,29  Pac. 
80,  85,  1  OkL  117;  Id.,  13  Sup.  Ct  634,  635, 
148  U.  8.  490.  87  L.  Ed.  533. 

"Entry"  should  be  construed  to  mean  a 
settlement  on  land  with  a  view  to  purchase 
or  homesteadlng.  St  Paul,  M.  &  M.  R.  Co. 
V.  Greenalgh  (U.  8.)  26  Fed.  568,  567. 

Kallromd  mrmmt* 

The  word  "enter"  Is  of  generic  sig&m- 
cation,  and  includes  all  methods  of  acquisi- 
tion of  the  equitable  title  to  public  lands 
prior  to  the  passing  of  the  legal  title  by  gov- 
ernment patent  except  under  laws  in  wMcb 
words  of  special  signification,  such  as  "pre- 
empted," are  used.  The  officers  of  the  Land 
Department  allow  it  a  much  more  extended 
meaning.  Thus,  in  State  of  Iowa  v.  Cedar 
Rapids  &  M.  River  R.  Co.,  2  Copp,  Pub.  lA&d 
Laws  1882,  p.  961,  It  is  said:  "You  hold  tluit 
the  word  'entry'  means  a  purchase  with  mon- 
ey or  location  under  or  by  vlrtne  of  some 
kind  of  warrant  or  scrip.  It  undoubtedly 
has  the  meaning  you  give  it;  but  I  think,  as 
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as^  in  said  act,  it  should  have  a  more  gen- 
en(l  meaning,  and  be  construed  so  as  to  in- 
clude any  and  every  lawful  appropriation  of 
lands.  Lands  certified  to  railroads  in  ac- 
cordance with  the  terms  of  the  grant  are  thus 
appropriated."  Goddard  v.  Storch,  48  Pac. 
15,  57  Kan,  714. 

V^arne  or  speoiml  entry* 

See  "Special  Entry";  "Vague  Entry.** 

"Entry,"  as  used  in  reference  to  public 
lands  in  Tennessee,  may  be  either  vague  or 
special.  Philip's  Lessee  t.  Robertson  (Tenn.) 
2  Overt  899,  41S. 

ENTEB— ENTRY  (Uader  BoTeave  Laws). 

The  term  "entry"  in  the  acts  of  Congress 
is  used  in  two  senses.  In  many  of  the  acts 
it  refers  to  the  bill  of  entry — the  paper  or 
declaration  which  the  merchant  or  importer 
in  the  first  instance  hands  to  the  entry  clerk. 
In  other  statutes  it  is  used,  not  to  denote 
a  document,  but  a  transaction — ^a  series  of 
acts  which  are  necessary  to  the  end  to  be 
accomplished,  viz.,  the  entering  of  the  goods. 
United  States  v.  Legg  (U.  S.)  106  Fed.  930, 
933,  45  O.  0.  A.  134.  The  word  is  used  in 
the  latter  sense  in  12  Stat.  738,  providing  a 
punishment  for  malting  or  attempting  to 
make  an  entry  by  a  false  invoice,  etc.  Unit- 
ed States  V.  Cargo  of  Sugar  (U.  S.)  26  Fed. 
Cas.  288. 

"Entry,"  as  used  in  section  1  of  the  act 
of  Congress  of  1863  prescribing  forfeiture 
of  goods  attempted  to  be  imported  by  any 
false  entry,  includes  all  the  different  kinds 
of  entries  known  in  the  practice  and  regula- 
tions of  the  customhouse — the  entry  for 
warehouse,  the  entry  for  consumption,  with- 
drawal entry,  entry  for  transportation,  etc. 
If  any  owner  of  goods  knowingly  makes  or 
attempts  to  make  either  of  these  entries  by 
means  of  a  false  practice,  the  transaction  is 
within  the  statute.  The  word  "entry"  means 
the  entire  transaction  by  which  the  importer 
obtains  the  entrance  of  his  goods  into  the 
body  of  the  merchandise  of  the  country. 
Until  the  entire  transaction  between  him  and 
the  government  is  closed,  by  a  withdrawal 
of  and  payment  of  the  duties  upon  all  the 
goods  covered  by  the  original  paper  called 
the  "entry  for  warehouse,"  the  entry  con- 
templated by  the  statute  is  not  completed; 
and  any  false  practice  anywhere,  from  begin- 
ning to  end,  may  work  a  forfeiture.  United 
States  T.  Baker  (U.  S.)  24  Fed.  Cas.  963. 

The  treasury  regulations  speak  of  en- 
tries for  warehouses,  entries  for  withdrawal, 
and  other  entries.  The  entry  for  warehouses 
is  the  original  entry,  but  the  term  "entry  for 
withdrawal"  is  a  misnomer.  There  may  be 
an  application  for  permission  to  withdraw 
goods  already  entered,  which  is  called  in 
the  treasury  regulations  the  ''entry  for  with- 


drawal," and  it  may  be  for  withdrawal  for 
consumption,  transportation  in  bond,  or  ex- 
portation; but  no  such  application  can  be  the 
entry  meant  in  the  statute  providing  that 
the  settlement  of  duties  after  the  expiration 
of  one  year  from  the  time  of  entry,  in  the 
absence  of  fraud,  shall  be  conclusive  upon 
the  parties.  United  States  v.  Seidenberg  (U. 
S.)  17  Fed.  227,  230. 

Act  June  30,  1864,  f  14,  providing  that 
on  the  entry  of  any  goods  a  protest  of  the 
importer  shall  be  filed  within  10  days  as  to 
"each  entry,"  means  that  in  all  cases,  wheth- 
er of  entry  in  bond  or  for  consumption,  the 
owner  shall  give  notice  on  each  entry  to  the 
collector;  not  meaning  on  the  paper  called 
the  entry,  but  in  respect  of  each  entry.  UU- 
man  v.  Murphy  (U.  S.)  24  Fed.  Ca&  606. 

ENTEB  INTO. 

The  expression  "entered  into,"  as  used  in 
an  allegation  of  a  complaint  alleging  that 
defendant  entered  into  a  bond,  has  a  well- 
defined  meaning,  and  is  frequently  found  in 
statutes,  opinions  of  courts,  and  legal  publi- 
cations generally.  Ordinarily  it  is  equivalent 
to  the  phrase  "to  become  bound,"  "recog- 
nizance," "contract,"  etc.,  and  hence  such  al- 
legation is  sufficient  as  an  averment  that  the 
bond  was  executed.  Fire  Ass'n  of  Phila- 
delphia V.  Ruby,  82  N.  W.  629.  630,  60  Neb. 
216;  Douthit  v.  Mohr,  18  N.  E.  449,  450,  116 
Ind.  482. 

The  phrase  "entered  into,"  as  used  in 
an  action  for  specific  performance,  wherein 
plaintiff  alleges  that  decedent  entered  Into  an 
agreement  with  her,  and  that  she  fully  per- 
formed it,  is  a  sufficient  allegation  that  she 
agreed  with  the  decedent  to  do  the  things 
on  which  his  agreement  which  is  sought  to 
be  specifically  performed  was  conditioned. 
Hall  V.  Oilman.  79  N.  Y.  Supp.  308,  306,  77 
App.  Div.  458. 

"The  word  'enter,'  in  Code  Civ.  Proc.  S 
2366,  authorizing  the  sale  of  land  by  special 
guardian,  and  requiring  him  to  enter  into  an 
agreement  for  the  sale,  does  not  imply  a  writ- 
ten agreement;  the  holding  to  such  effect 
in  Hardie  v.  Andrews  (N.  Y.)  13  Civ.  Proc.  R. 
413,  being  obiter.  In  common  speech,  the 
word  has  no  such  restricted  meaning,  and  I 
cannot  find  that  it  has  in  law."  Blanchard 
V.  Blanchard,  67  N.  Y.  Supp.  478,  479,  83 
Misc.  Rep.  284. 

ENTEB  ON. 

"Enter  on,"  as  used  in  Rev.  Ord.  St. 
Louis,  art  17,188,  S  981,  providing  that  it 
shall  be  unlawful  for  any  person,  without 
the  consent  of  the  owner  or  his  agent,  to 
enter  on  any  inclosed  or  improved  real  es- 
tate, lot,  or  parcel  of  ground  in  a  city,  can- 
not, in  its  ordinary  signification,  apply  to  a 
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buIldiDg.  We  enter  Into  a  building,  but  we 
enter  on  land  Inclosed  or  Improved  or  other- 
wise. City  of  St.  Louis  T.  Babcock,  56  S. 
W.  731.  732.  156  Mo.  154. 

ENTERED  VAIiUE. 

Under  an  act  providing  that  duty  on  im- 
ported goods  shall  not  be  assessed  on  any 
amount  less  than  the  entered  value,  the 
words  "entered  value"  mean  the  value  as  it 
is  stated  in  or  upon  the  invoice.  Arthur  ▼. 
Ooodard.  96  U.  S.  145,  146,  24  L.  Ed.  814. 

EHTEBINO  8HOBT. 

'The  custom  of  bankers  in  London,  on 
receiving  bills  for  collection,  was  to  enter 
them  Immediately  in  their  customers'  ac- 
counts, but  never  to  carry  out  the  proceeds 
in  the  column  to  their  credit  until  actually 
collected.  Giles  y.  Perkins,  9  East,  12;  Ex 
parte  Thompson,  1  Mont  &  M.  102,  110. 
And  this  was  called  a  'short  entry,'  or  *en- 
tering  short'  Such  bills  continued  the  prop- 
erty of  the  customer,  unless  the  contrary  was 
to  be  inferred  from  special  facts.  Country 
bankers  throughout  England  generally  cred- 
ited to  their  customers  at  once  ail  bills  con- 
sidered to  be  good."  Blaine  t.  Bourne.  11 
R.  1. 119,  121,  23  Am.  Rep.  429. 

ENTERPRISE. 

See  "Military  Expedition  or  Enterprise.'* 

**£2nterprise"  means  an  undertaking  or 
hazard;  an  arduous  attempt  Thus  a  milita- 
ry expedition  against  Mexico  is  an  "enter- 
prise." United  Stetes  v.  Ybanez  (U.  S.)  63 
Fed.  536,  538. 

The  term  "enterprise,"  as  used  in  the 
general  Incorporation  statutes  of  Oregon, 
authorizing  the  formation  of  corporations 
for  the  purpose  of  engaging  in  any  lawful  en- 
terprise, business,  pursuit,  or  occupation,  is 
not  restricted  in  meaning  to  a  scheme  for 
making  money,  but  includes  any  object  that 
Is  consistent  with  the  interest  of  society 
and  may  engage  the  attention  of  men  and  In- 
vite their  co-operation;  and  a  corporation 
may  lawfully  be  organized  under  such  stat- 
ute for  the  purpose  of  guarantying  bonds  of 
an  educational  institution  to  strengthen  its 
credit  MaxweU  v.  Akin  (U.  S.)  89  Fed.  178, 
180. 

Rev.  St  S  8894  [U.  S.  Comp.  St  1901,  p. 
2659],  as  amended  by  Act  Cong.  Sept  19, 
1890,  c.  908,  26  Stat  465,  which  provides 
that  no  letter,  postal  card,  or  circidar  con- 
cerning any  lottery,  so-called  "gift  concert" 
or  other  similar  "enterprise  offering  prizes  de- 
pendent on  lot  or  chance,"  etc.,  shall  be  car- 
ried in  the  mail,  includes  a  scheme  by  which 
the  Austrian  government  in  order  to  raise 
a  loan,  issued  bonds  which  were  payable,  not 


on  any  day  certain,  but  the  date  of  payment 
of  which  was  to  be  determined  by  drawings, 
such  drawings  also  determining  which  of  the 
series  of  bonds  were  to  be  redeemed,  and 
the  amount  to  be  paid  for  each  bond;  the 
amount  to  be  paid  in  some  cases  greatly  ex- 
ceeding the  face  value  of  the  bonds,  as  high 
as  250,000  gulden  being  paid  for  a  100 -florin 
bond.  Horner  v.  United  States,  13  Sup.  Ct 
409,  413,  147  U.  S.  449,  37  L.  Ed.  237. 

ENTERTAIN. 

"Entertaining,"  as  used  In  Acts  1873, 
c.  549,  amendatory  of  Acts  1857,  c.  628,  and 
Acts  1870,  a  175,  providing  that  nothing 
contained  in  the  fifth  section,  which  re- 
lates to  the  sale  of  liquor  between  1  and  5 
o'clock  in  the  morning,  should  be  construed 
to  prevent  hotels  from  receiving  and  enter- 
taining travelers  at  any  time,  subject  to  the 
restrictions  contained  in  the  act  directly  ex- 
presses the  intention  to  make  a  distinction 
between  the  hotel,  as  puch.  and  the  bar  or 
drinking  saloon,  because  we  find  that  "en- 
tertaining" is  defined  to  be  "affording  enter- 
tainment*' and  that  "entertainment"  means 
a  "hospitable  repast"  A  "banquet"  is  said 
to  be  a  grand  entertainment  of  eating  and 
drinking;  a  sumptuous  feast  The  word 
"entertain"  could  not  have  meant  the  mere 
service  of  food.  In  re  Breslln  (N.  Y.)  45 
Hun,  210,  213. 

An  innkeeper  is  said  to  "entertain" 
travelers  and  strangers,  not  to  "harbor" 
them;  but  he  may  be  accused  of  "harbor- 
ing" vagabonds,  deserters,  fugitives,  or 
thieves — persons  whom  he  ought  not  to  enter- 
Uin.  Van  Metre  t.  Mitchell  (U.  S.)  28  Fed. 
Cas.  1086,  1040. 

EKTEBTAIHMENT. 

See  "House  of  Entertainment** 

"Entertainment"  as  used  in  Act  March 
11,  1834,  S  17,  providing  that  every  inn- 
keeper shall  keep  good  entertainment  for 
man  and  horse,  Is  synonymous  with  the  term 
"board."  Scattergood  v.  Waterman  (Pa.)  2 
Miles,  323. 

"Entertainment"  is  synonymous  with 
"board,"  and  includes  the  ordinary  necessa- 
ries of  life;  but  when  used  In  connection 
with  entertaining  a  large  number  of  stran- 
gera,  constituting  an  organized  body,  by  the 
residents  and  business  men  of  the  city,  it  is 
usually  limited  only  by  the  amount  of  money 
available  for  the  purpose,  and  the  ingenuity 
of  the  entertainers  in  devising  sources  of 
enjoyment.  Lasar  v.  Johnson.  58  Pac  161. 
163,  125  Cal.  549. 

Charity  synonymoiis. 

Webster  defines  "entertainment"  as  the 
act  of  receiving  aa  host  or  amoaing.  admit- 
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ttng;  or  fdierlshlng;  liospitable  reception; 
hospitable  provieion  for  the  wants  of  a 
gnest,  especially  provision  for  a  table;  a 
feast;  a  formal  or  elegant  meal,  etc.;  that 
which  amuses  or  diverts.  The  Centniy  Dic- 
tionary defines  the  word,  in  part,  as  the  act 
of  furnishing  accommodation,  refreshment, 
good  cheer,  or  diversion;  mental  enjoyment; 
Instruction  or  amusonent  afforded  by  any- 
thing seen  or  heard,  as  a  spectacle,  a  play, 
etc.;  the  act  of  providing  gratiflcation  or  di- 
version, as  the  entertainment  of  friends  with 
a  supper,  etc  These  definitions  are  suffi- 
cient to  show  that  "entertainment"  is  by  no 
means  synonymous  with  "charity"  In  its  le- 
gal sense,  and  hence  a  bequest  of  money  to 
a  Masonic  lodge  to  be  used  for  proper  forms 
of  "entertainment"  for  the  members  is  not 
for  a  charitable  purpose.  Mason  v.  Perry,  48 
AtL  071*  678^  22  B.  I.  475. 

ENTE&TAINMENT  OF  THB  8TAOS. 

In  an  enactment  that  no  "entertainment 
of  the  stage"  can  be  exhibited  without  the 
Lord  Chamberlain's  license,  such  phrase 
would  include  ballet  dancing.  Gallini  v. 
Laborie,  5  Term  B.  242,  244. 

"Entertainment  of  the  stage,"  as  used 
in  Laws  1872,  c.  836;  enacted  to  regulate 
places  of  amusement  in  New  York  City,  in- 
cludes a  performance  consisting  of  songs, 
glees,  recitations,  selections  from  operas,  and 
oratorios,  and  solos,  trios,  and  quartets  of  va- 
rious musical  instruments.  Society  for  the 
Reformation  of  Juvenile  Delinquents  y. 
Neusbach  (N.  Y.)  16  Wkly.  Dig.  349. 

"Entertainment  of  the  stage,"  as  used 
in  a  statute  prohibiting  the  performance  of 
an  entertainment  of  the  stage,  etc.,  should  be 
construed  to  include  tumbling.  Bex  v.  Han- 
dy, 6  Term  B.  286,  287. 

ENTICE. 

"Entice**  Is  defined  by  Worcester  to  be 
to  allure  to  ill,  to  attract,  to  draw  by  blan- 
dishments or  hopes,  to  decoy,  to  attempt  to 
seduce,  to  coax.  To  "entice"  implies  that 
the  person  yields  assent  as  the  result  of 
the  enticing.  United  States  y.  Anoarola  (U. 
S.)  1  Fed.  670,  683. 

The  word  "entice,**  as  used  in  the  plead- 
ings in  an  action,  imports  an  initial,  actiye^ 
and  wrongful  effort  The  "enticement** 
which  the  operations  of  a  children's  aid  so- 
ciety offers  with  its  means  of  liberal  aid, 
the  opportunities  it  offers  to  travel,  to  visit 
new  scenes,  and  find  new  homes,  springs 
from  the  very  nature  of  and  is  incident  to 
the  entoiMise,  has  its  sanction  in  the  act  in- 
corporating the  society,  is  legitimate,  and 
may  fairly  be  contrasted  with  '^wrongful  en- 
ticement" Nash  V.  Douglass  Qi.  Y.)  12 
Abb.  Pxac.  187,  190. 


The  word  ''entice,**  as  used  In  the  stat- 
ute inflicting  a  punishment  <m  any  person 
who  shall  take  or  "entice  away  any  female" 
under  the  age  of  16  years  from  her  father, 
mother,  etc^  without  thehr  consent  for  the 
purpose  of  prostitution,  concubinage,  or  mar- 
riage, means  to  persuade  to  go  away  by  any 
art  or  means.  It  is  not  necessary  that  the 
female  should  be  asked  in  direct  language 
to  go.  Anything  done  which  would  tend  to 
persuade  the  female  to  go  away  would  con- 
stitute the  offense,  if  successful.  People  y. 
Carrier,  0  N.  W.  487,  489,  46  Mich.  442. 

ENTIOINO  ICAOHXmB. 

The  phrase  "enticing  and  dangerous  ma- 
chine^" within  the  rule  that  a  dangerous  and 
enticing  machine  should  not  be  left  where 
the  natural  and  probable  results  will  be  that 
it  will  cause  injury  to  children,  includes  a 
lump  of  common  gunpowder  containing 
pieces  of  brass.  Travell  v.  Bannerman,  75 
N.  Y.  Supp.  866^  867,  71  App.  Div.  439. 

ENTIRE. 

The  word  "entire**  means  all  or  whole. 
Guthrie  v.  Wheeler,  51  Ck>nn.  207,  218;  First 
Nat  Bank  v.  Stauffer  (U.  8.)  1  Fed.  187.  188. 

"Entire,"  as  used  in  a  devise  of  the  "en- 
tire and  absolute^'  property,  signifies  undi- 
vided, unmingled,  complete  in  all  its  parts. 
Williams  y.  Vandeaveb  23  Ky.  (7  T.  B.  Mon.) 
388,  393. 

In  a  deed  for  the  "entire  use,  benefit 
profit  and  advantage  of  K.,"  the  word  "en- 
tire" governs  the  conveyance^  and  gives  its 
meaning  and  force  to  each  of  the  other  words, 
and  is  the  same  as  if  written  "entire  use,  en- 
tire benefit  entire  profit  entire  advantage.'* 
"Entire,"  according  to  the  best  lexicograph- 
ers, means  whole,  undivided,  not  participated 
in  with  others.  If  this  be  the  proper  mean- 
ing of  "entire,"  as  it  certainly  is,  the  in- 
tent of  the  deed  would  be  that  no  other  per- 
son than  K.  should  have  any  interest  in  the 
property  whatsoever.  Heathman  v.  Hall,  38 
N.  0.  414,  421. 

The  resolution  of  tiie  constitutional  con- 
vention in  Arkansas  declaring  that  "the  en- 
tire action  of  the  convention  of  the  state  of 
Arkansas,  which  assembled  in  the  dty  of 
Little  Rock  on  the  4th  of  March,  1861,  was 
and  is  null  and  void,"  means  the  entire  ac- 
tion of  the  convention  of  1861,  which  is  in 
conflict  with  the  Constitution  and  laws  of 
the  United  States,  and  not  the  other  acts  of 
such  convention;  otherwise  all  government 
must  fall,  for  no  government  can  exist  with- 
out a  Oonstitution  in  which  there  is  the  nec- 
essary power  delegated.  Hawkins  y.  FU- 
kins,  24  Ark.  2S6,  824. 
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Though  by  an  aBsesBment  the  ralnei  of 
the  real  and  penonal  estate  of  a  party  are 
added  together  and  the  amount  of  the  tax 
ia  computed  on  their  Bum,  It  will  not  be  said 
that  this  constitutes  the  assessment  an  "en- 
tire assessment,"  since  the  personal  estate 
and  the  real  estate  are  separately  yalued. 
But  even  if  the  adding  together  of  the  values 
of  the  personal  estate  and  the  real  estate  and 
the  computation  of  the  tax  on  their  sum  is 
enough  to  constitute  the  assessment  an  en- 
tire assessment,  so  long  as  it  is  possible  to 
separate  what  is  legal  from  that  which  is  il- 
legal the  entire  assessment  will  not  be  re- 
garded as  void.  Mowry  v.  SlatersYille  Mills, 
87  Atl.  638»  639,  20  B.  L  84. 

ENTQtB  OOMMUHITY. 

The  words  "entire  oommunity,**  contain- 
ed in  an  indictment  for  a  public  nuisance,  do 
not  mean  the  entire  community  of  the  town, 
but  rather  has  reference  to  the  community  of 
the  immediate  neighborhood  of  the  nuisance. 
West  T.  State,  71  S.  W.  48S,  486^  71  Ark.  144. 

BKTZBE  OONTRAOT. 

When  by  the  terms  of  a  contract,  or  by 
its  nature  or  purposes,  it  is  contemplated  and 
intended  that  each  and  all  of  the  parts  and 
proYlslons  shall  be  dependent  upon  each  oth- 
er, and  not  separate  and  distinct,  the  con- 
tract must  be  regarded  as  entire  and  indi- 
visible. Potter  V.  Potter,  72  Pac.  702,  704, 
48  Or.  49  (citing  Oliver  v.  Oregon  Sugar  Co., 
42  Or.  276»  70  Pac.  902;  Wooten  v.  Walters, 
110  N.  C.  251,  14  8.  B.  784). 

A  contract  may  be  said  to  be  "entire^* 
when  by  its  terms,  nature,  and  purposes  it 
contemplates  and  intends  that  each  and  all 
of  its  parts  and  material  provisions,  and  the 
consideration,  are  common  each  to  the  other, 
and  interdependent.  Horseman  v.  Horse- 
man,  72  Pac.  698,  702,  48  Or.  88;  Gorse  v. 
Lynch,  72  N.  Y.  Supp.  1054,  1056,  86  Misc. 
Rep.  160.  The  question  depends  largely  up- 
on the  intent  of  the  parties  as  determined 
from  the  language  of  the  contract  and  the 
subject-matter  of  it  A  contract  to  dissolve 
a  Arm  on  a  certain  date  and  for  the  division 
of  the  net  profits,  and  requiring  the  continih 
ing  partner  before  such  date  to  pay  the  out- 
going partner  a  certain  sum  for  the  good 
will  of  the  business,  was  held  to  be  an  entire 
contract  Gorse  v.  Lynch,  72  N.  Y.  Supp. 
1054,  1056,  86  Misc.  Rep.  160. 

As  a  general  rule  the  consideration  to  be 
paid,  and  not  the  subject  or  thing  to  be  per- 
formed, determines  to  which  class  a  con- 
tract belongs.  If  the  consideration  is  sin- 
gle, the  contract  is  entire;  but  if  the 
consideration  is,  expressly  or  by  necessary 
implication,  apportionate,  the  contract  is 


arable.  A  contract  to  serve  for  a  year  at  a 
fixed  salary  per  month  is  severable.  Clay 
Oommerdal  Tel.  Oo.  v.  Root  (Pa.)  4  AtL  828, 


Where  certain  precincts  had  agreed,  in 
consideration  of  the  building  of  a  railroad, 
that  they  would  pay  a  certain  sum  when 
the  railroad  had  been  graded,  and  a  certain 
further  sum  when  the  railroad  had  tied  and 
ironed  the  roadway  through  the  precincts, 
according  to  a  provision  which  provided  that 
the  railroad  should  be  constructed  by  a  cer- 
tain date,  such  contract  was  an  entire  con- 
tract as  it  evidently  contemplated  a  com- 
pleted railroad,  and  was  not  divisible  into 
two  contracts,  one  relating  to  the  grading 
and  the  other  to  the  laying  of  the  ties  and 
iron.    Gray  v.  Hinton  (U.  S.)  7  Fed.  81,  88. 

EHTIBE  OBOP. 

A  mortgage  describing  the  property  as 
"my  entire  crop  grown  the  present  or  next 
year"  embraces  the  crop  of  each  and  both 
years,  and  is  equivalent  to  the  phrase  "my  en- 
tire crop,  whether  grown  the  present  or  next 
year,**  and  is  not  defective  as  to  description 
because  covering  the  crop  of  one  or  the  other 
of  the  two  years  without  showing  which  of 
the  two  crops  was  intended  to  be  mortgaged. 
Hoist  V.  Harmon,  26  South.  167,  109,  122 
Ala.  458. 

A  mortgage  on  the  "entlro  crops  of  com, 
cotton  and  all  other  crops  which  may  be 
made  by  the  mortgagor  on  certain  farms  to 
the  extent  of  100  bales  of  cotton,''  the  lat- 
ter clause  being  in  writing  and  the  former 
printed,  operates  to  limit  the  mortgage  to 
an  absolute  mortgage  on  the  cotton  only,  and 
it  only  covers  the  other  crops  to  secure  the 
delivery  of  the  cotton  or  the  payment  of  its 
value.  0>mer  v.  Lehman,  Dorr  A  Oo.,  6 
South.  264,  266,  87  Ala.  862. 

ENTIRE  DAT. 

In  a  statute  providing  that  during  the 
"entire  day  of  any  election"  for  municipal, 
county,  or  district  or  state  officers  it  shall 
be  unlawful  for  any  establishment  where 
liquors  are  sold  to  be  open,  "entire  day'* 
means  the  day  of  24  hours,  commencing  and 
ending  at  midnight,  during  which  day  the 
election  is  held,  and  is  not  limited  to  the 
time  during  which  the  polls  are  open.  Haines 
V.  State,  7  Tex.  App.  80,  88;  Lawrence  v. 
State,  7  Tex.  App.  192,  198. 

Whwe  a  statute  requires  notice  for  a 
fixed  number  of  "entire  days"  before  the 
day  of  appearance,  both  the  day  of  service 
and  the  day  of  appearance  are  to  be  ex- 
cluded in  the  computation.  Bray  v.  Fen,  8 
N.  J.  Law  (3  Halst)  808,  804. 

An  "entire  day,"  within  Code,  |  4171, 
providing  that^  where  a  defendant  la  indict- 
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od  for  a  capital  offense  and  Is  in  actual  con- 
finement, a  copy  of  the  indictment  must  be 
delivered  to  him  at  least  one  entire  day  be- 
fore the  day  appointed  for  trial,  is  an  undi- 
vided day.  It  is  not  a  part  of  two  days.  An 
'^entire  day**  must  have  a  legal,  fixed,  pre- 
cise time  to  begin,  and  a  fixed,  precise  time 
to  end.  A  day,  in  contemplation  of  law,  com- 
prises all  of  24  hours,  beginning  and  ending 
at  12  o'clock  at  night.  Sunday  in  this  case 
cannot  be  counted.  The  "entire  day'*  re- 
quired by  the  Code  is  one  entire  legal  day. 
Sunday  is  dies  non  juridicus.  Robertson  t. 
State,  43  Ala.  325,  329. 

ENTIBE  INTEREST. 

A  deed  of  one's  "entire  interest"  in  im- 
provements on  public  lands  is  only  a  quit- 
claim. McLeroy  v.  Duckinoith,  13  La.  Ann. 
410.  411. 

EKTIBE  INTEREST  (Oa  Money). 

National  Currency  Act,  Rev.  St  8  6198 
[U.  8.  Comp.  St.  1901,  p.  3493],  provides  that 
the  knowingly  taking,  receiving,  reserving, 
or  charging  a  usurious  rate  of  interest  shall 
be  adjudged  to  be  a  forfeiture  of  the  entire 
interest  which  the  note,  bill,  or  other  evi- 
dence of  debt  carries  with  it.  Held,  that 
the  phrase  "entire  interest"  means  all  the 
interest  wbich  accrues  upon  it.  First  Nat 
Bank  v.  Stauifer  (U.  S.)  1  Fed.  187,  189. 

ENTIRE  PROPERTT. 

A  will  wherein  the  testator  gave  his  "en- 
tire property"  to  tliree  children  gave  a  fee. 
White  T.  White.  52  Conn.  618,  521. 

ENTIRE  RENTS  AND  PROFITS. 

Witliin  the  provision  of  a  will  disposing 
of  the  entire  rents  and  profits,  "entire  rents 
and  profits"  means  all  the  rents  and  profits, 
and  is  as  applicable  to  the  net  income  as  to 
the  gross,  and  would  probably  require  that 
in  this  instance,  as  in  ordinary  trusts,  the 
income  should  bear  the  expenses.  Guthrie 
V.  Wheeler.  61  Oonn.  207,  213. 

ENTIRE  SATISFACTION. 

A  contract  of  employment  in  which  the 
employers,  as  security  for  the  fulfillment  of 
the  contract,  were  to  retain  25  per  cent  of 
the  employe's  wages  until  the  contract  was 
fulfilled  to  their  "entire  satisfaction,"  did  not 
mean  that  the  plaintiff  should  forfeit  his  un- 
paid wages  if  he  failed  to  perform  the  con- 
tract to  the  satisfaction  of  the  employers,  but 
the  effect  of  this  provision  was  to  place  a 
fund  In  their  hands  to  secure  performance, 
and  they  could  not  wrongfully  discharge  him 
without  any  breach  of  the  contract  oa  his 


part  and  retain  the  wages.    Sloan  t.  Hayden, 
110  Mass.  141,  142. 

ENTIRE  STOCK. 

The  term  "entire  stock,**  as  a  term  of 
description  of  goods  intended  to  be  conveyed 
by  a  chattel  mortgage,  while  sufficiently 
broad  to  include  all  of  the  personalty  of  the 
mortgage  used  in  a  store  or  place  where  the 
stock  was  kept,  yet,  in  the  absence  of  some 
further  words  tending  to  define  the  positioD 
of  the  stock  or  to  show  its  location,  would 
be  insufficient  to  protect  the  mortgage  from 
an  objection  to  its  validity  on  the  ground  of 
uncertainty  of  description.  Jaffrey  v.  Brown 
(U.  S.)  29  Fed.  476,  481. 

ENTIRE  TERM* 

Code  1876,  S  3210,  providing  that  an  ex- 
ecution is  a  lien,  in  the  county  within  which 
it  is  received  by  the  officer,  on  the  lands  and 
personal  property  of  the  defendant  from  the 
time  the  writ  comes  into  the  hands  of  the 
sheriff,  and  continues  only  so  long  as  it  is 
regularly  issued  and  delivered  to  the  sheriff 
without  the  lapse  of  an  "entire  term,"  means 
simply  "from  one  session  of  the  court  to  an- 
other; the  period  of  time  intermediate  be- 
tween two  regular  terms  as  fixed  by  law." 
Carlisle  v.  May,  75  Ala.  502,  504. 

ENTIRE  TRACT. 

In  statutes  relative  to  condemnation  of 
property,  an  "entire  tract  of  land"  means  gen- 
erally so  much  as  belongs  to  the  same  pro- 
prietor as  that  taken,  and  is  continuous  with 
it  and  used  together  for  a  common  purpose. 
Houston  &  T.  0.  Ry.  Co.  v.  Postal  Tel.  Cable 
Co.,  45  S.  W.  179,  180,  18  Tex.  Civ.  App.  602; 
Sultan  Water  &  Power  Co.  v.  Weyerhauser 
Timber  Co.,  72  Pac.  114, 116,  31  Wash.  558. 

ENTIRE,  ITNCONDITIONAI.,  AND  SOLE 
OWNERSHIP. 

Since  a  fee-simple  estate  is  the  highest 
tenure  known  to  the  law,  and  since  land- 
owners in  fee  simple,  in  the  absence  of  any 
proof  to  the  contrary,  are  presumed  to  be  the 
owners  of  the  buildings  located  and  standing 
on  the  premises,  it  follows  that  the  interest 
of  the  fee-simple  owner  of  land  in  the  build- 
ings thereon  is  "the  entire,  unconditional,  and 
sole  ownership"  of  such  property,  within  the 
meaning  of  a  fire  insurance  policy  requiring 
such  ownership,  and  the  fact  of  the  exist- 
ence of  a  lease  of  such  buildings  for  a  term 
of  10  years  does  not  change  the  rule.  Lsy- 
coming  Fire  Ins.  Co.  v.  Haven,  05  U.  S.  242, 
247,  24  L.  Ed.  473. 

"Bntire  and  sole  ownership,**  as  used  in 
a  policy  of  insurance  declaring  that  the  same 
shall  be  void  if  the  interest  of  the  assured 
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was  other  than  the  entire  and  sole  owner- 
sbip»  must  be  construed  to  mean  an  owner- 
ship of  the  entire  fee,  as  dlstingoished  from 
a  part  ownership  or  ownership  in  common, 
and  did  not  mean  that  he  owned  the  prop- 
erty free  from  incnmbrance.  or  that  he  had 
not  pledged  or  mortgaged  the  same,  or  that 
his  title  was  unconditional.  Friezen  y.  Alle- 
mania  Fire  Ins.  Go.  (U.  8.)  30  Fed.  352,  358. 

Under  a  policy  of  insurance  proyiding 
that  if  the  interest  of  the  insured  in  the  prop- 
erty was  any  other  than  the  "entire,  uncondi- 
tional, and  sole  ownership  thereof,  for  the  use 
and  benefit  of  the  assured,"  etc.,  the  policy 
should  be  void,  evidence  that,  when  the  pol- 
icy was  issued,  plaintiff  had  agreed  that  an- 
other party  should  have  a  share  of  the  net 
profits  of  the  sale  of  the  oats  insured,  in  con- 
sideration of  which  the  latter  had  agreed  to 
perform  certain  services,  etc.,  did  not  tend  to 
show  that  plaintifTs  ownership  was  not  for 
his  own  use  and  benefit  Boutelle  y.  West- 
chester Fire  Ins.  Co.,  61  Vt  4|  11,  81  Am. 
Rep.  666. 

Equitable  title. 

Within  an  Insurance  policy  providing 
that,  if  the  interest  of  the  assured  be  any 
other  than  the  "entire,  unconditional,  and 
sole  ownership"  of  the  property  for  the  use 
of  the  assured,  the  policy  shall  be  void,  an 
equitable  owner  of  the  property  is  an  entire 
owner.  Franklin  Fire  Ins.  CJo.  v.  Crockett, 
75  Tenn.  (7  Lea)  725,  728. 

The  omission  of  the  owner  of  the  equi- 
table title  to  property  to  state  the  nature 
thereof  will  not  render  a  policy  of  insurance 
invalid,  under  a  condition  forfeiting  the  in- 
surance in  case  the  interest  is  other  than  the 
entire,  unconditional,  and  sole  ownership,  if 
the  fact  is  not  so  represented  to  the  com- 
pany (Pelton  V.  Westchester  Fire  Ins.  Co.,  77 
N.  Y.  605);  and  he  will  be  regarded  as  the 
absolute  owner,  although  he  may  not  have 
paid  the  purchase  money  (Ramsey  v.  Phoenix 
Ins.  Co.  [U.  S.]  2  Fed.  429).  Under  these 
principles,  where  plaintiff  insured  certain 
buildings  on  land  which  he  had  contracted  to 
purchase,  but  on  which  he  had  made  no  pay- 
ment, and  the  policy  was  conditioned  to  be 
void  if  his  interest  was  other  than  the  "en- 
tire, unconditional,  and  sole  ownership,"  or 
if  the  insured  property  was  a  building  on 
land  not  owned  by  him  in  fee  simple,  the 
policy  was  not  vitiated  merely  because  he 
failed  to  hold  the  legal  title  to  the  land.  Im- 
perial Fire  Ins.  Co.  v.  Dunham,  12  AtL  668, 
675, 117  Pa.  460,  2  Am.  St  Rep.  68a 

An  equitable  title,  if  sole  and  uncondi- 
tional, answers  the  description  of  "entire,  un- 
conditional, and  sole  ownership,"  as  used  in 
an  application  for  a  policy  of  insurance.  And 
where  the  legal  title  to  property  was  in  an- 
other, with  whom  the  insured  had  made  a 


parol  contract  for  its  purchase  for  a  price 
agreed  upon,  and  a  part  of  which  he  had 
paid,  and  the  insured  had  entered  into  pos- 
session as  purchaser,  he  was  within  the  terms 
of  the  policy.  Johannes  v.  Standard  Fire 
OfiElce,  35  N.  W.  298^  299,  70  Wis.  196,  5  Am. 
St  Rep.  159. 

BNTUElEIiT* 

"Entirely,*'  as  used  in  a  charge  that,  in 
order  to  justify  homicide  on  the  ground  of 
self-defense,  accused  must  have  be^i  entire- 
ly free  from  fftult  In  bringing  on  the  difficul- 
ty, is  not  an  erroneous  addition  to  the  amount 
of  freedom  from  fault  required,  the  phrase 
"entirely  ffee  from  fault"  meaning  no  more 
than  the  usual  expression  "free  from  fault" 
Ellis  V.  State,  25  South.  1,  2,  120  Ala.  333. 

Where  a  testator  bequeathed  a  slave  to 
one  of  his  daughters  by  her  maiden  name, 
"entirely  for  her  and  her  children,"  and  gave 
others  specific  legacies  of  slaves,  with  in- 
cumbrances on  them,  the  words  "entirely  for 
her  and  her  children"  did  not  relate  to  the 
marital  rights  of  the  husband  of  the  legatee, 
but  to  the  quantity  of  the  estate  which  the 
legatee  was  to  take  as  compared  with  some 
of  the  other  legatees  in  the  will,  who  took 
unincumbered  legacies.  If  she  was  immar- 
ried  at  the  time  the  will  took  effect  she  took 
a  life  estate  only,  with  remainder  to  her 
children,  but  if  married,  with  children,  she 
took  an  absolute  estate  Jointly  with  them. 
Furlow's  Adm'r  y.  Merrell,  28  Ala.  705,  716. 

ENTIBEIiY  lOKORANT. 

An  allegation  in  an  affidavit  to  compel 
the  plaintiff  in  an  action  to  furnish  a  bill  of 
particulars  stated  that  the  defendant  was 
"entirely  ignorant"  of  the  facts  or  to  what 
the  complaint  referred.  Held,  that  the  words 
"entirely  ignorant"  were  sufficiently  compre- 
hensive to  include  a  denial  of  each  element 
tending  to  constitute  knowledge  or  belief  on 
the  subject  Garfield  Nat  Bank  v.  Peck,  20 
N.  Y.  Supp.  650,  652,  1  Misc.  Rep.  126. 

ENTIREIiY  SATISFIED. 

In  an  instruction  requiring  the  Jury  to  be 
entirely  satisfied  of  the  accused's  guilt  before 
a  conviction  could  be  returned,  the  words 
"entirely  satisfied"  implies  a  firm  and  thor- 
ough assent  of  the  mind  and  Judgment  to  the 
truth  of  a  proposition,  and  this  may  exist 
notwithstanding  a  possibility  that  the  fact 
may  be  ot^ierwlse.  People  v.  Phipps,  39  Cal. 
326,  335. 

Where  Jurors  in  a  criminal  case  were 
"satisfied  beyond  a  reasonable  doubt  and  to 
a  moral  certainty,"  they  must  have  been 
"entirely  satisfied."  Stat*  t«  Ferguson,  9 
Nev.  106, 118. 
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ENTIRETY  (Estate  by). 

As  estate  of  inheritance,  ■€•  'llBtate  of 

Inheritance." 
Joint  tenancy  distinguiahed,  M*  "Joint 

Tenancy.** 

A  'tenancy  by  entiretlea"  arises  when- 
ever an  estate  vests  in  two  persons;  they 
being,  when  it  so  vests,  hosband  and  wife. 
Tlndell  v.  TindeU  (Tenn.)  87  S.  W.  U05,  1107; 
In  re  Bramberry's  Estate,  27  Atl.  406,  407, 
156  Pa.  628^  22  L.  B.  A.  594,  86  Am.  St  Bep. 
64.  It  may  exist  in  personal  as  well  as  real^ 
property;  in  a  chose  in  action  as  well  as  in  a 
chose  in  possession.  In  re  Bramberry's  Es- 
tate, 27  AU.  405,  407,  156  Pa.  628»  22  L.  B. 
A.  594,  86  Am.  St  Rep.  64. 

When  a  husband  and  wife  receive  real 
estate  by  the  same  conveyance,  they  hold  it 
as  tenants  by  entireties.  Under  the  fiction  of 
entirety,  a  husband  and  wife  do  not  hold  it  by 
moietlea,  but  both  and  each  hold  the  en- 
tirety. Fogleman  v.  Shively,  4  Ind.  App.  197, 
196^  80  N.  B.  900,  61  Am.  St  Bep.  218. 

A  conveyance  to  a  husband  and  wife 
joirtly,  without  words  limiting  the  estate 
taken,  makes  them  "tenants  in  entireties." 
Brown  v.  Brown,  188  Ind.  476^  478^  82  N. 
E.  1128  (citing  Hadlock  v.  Qray,  104  Ind. 
506,  4  N.  B.  167). 

In  contemplation  of  law  the  husband  and 
wife,  for  most  purposes,  are  considered  as 
but  one  person.  Ohancellor  Kent,  in  his 
Commentaries,  says:  "If  an  estate  in  land  be 
given  to  the  husband  and  wife,  or  a  joint 
purchase  be  made  by  them  during  coverture, 
they  are  not  properly  Joint  tenants,  nor  ten- 
ants in  common,  for  they  are  but  one  per- 
son in  law,  and  cannot  take  by  moieties. 
They  are  both  seised  of  the  entirety,  and 
neither  can  sell  without  the  consent  of  the 
other,  and  the  survivor  takes  the  whole. 
Ketchum  v.  Walsworth,  6  Wis.  95,  102,  68 
Am.  Dec  49;  Davis  v.  Clark,  26  Ind.  424, 
89  Am.  Dec.  471;  Dodge  v.  Kinzy,  101  Ind. 
102,  105;  City  of  Louisville  v.  Oolebume, 
56  S.  W.  681,  682,  108  Ky.  420;  Joos  v.  Fey,  9 
N.  Y.  Supp.  276. 

Preston  defines  •tenancy  by  entireties" 
as  follows:  "Tenancy  by  entireties  is  when 
husband  and  wife  take  an  estate  to  them- 
selves Jointly,  by  grant  or  devise,  or  limita- 
tion of  use,  made  to  them  during  coverture, 
or  by  grant,  etc.,  to  them,  which  is  in  fieri 
at  the  time  of  their  marriage,  and  completed 
by  livery  of  seisin  or  allotment  during  the 
coverture."  TindeU  v.  TindeU  (Tehn.)  87  S. 
W.  1105,  1107  (quoting  1  Prest  Est  181). 
This  species  of  tenancy  is  sul  generis,  and 
arises  from  the  unity  of  husband  and  wife. 
As  between  them  there  is  but  one  owner, 
and  that  is  neither  the  one  nor  the  other, 
but  both  together,  in  their  peculiar  rehition- 


ship  to  each  other,  constituting  the  proprietor- 
ship of  the  whole,  and  of  every  part  and 
parcel  thereof.  There  can  be  no  partition 
during  coverture,  for  this  would  imply  a 
separate  interest  in  eadi;  and  for  the  same 
reason  neither  can  aUen,  without  the  con- 
sent of  the  other,  any  portion  or  interest 
therein;  and  hence  the  legal  necessily  re- 
sults that  the  survivor  must  take  the  whole, 
for,  the  .estate  being  incapable  of  partition 
during  the  life  of  either,  nothing  could  de- 
scend by  the  death  of  either.  This  conse- 
quence necessarily  results  from  the  nature 
of  the  estate  and  the  legal  relation  of  the 
parties.  Ketchum  v.  Walsworth,  6  Wis.  95, 
102,  68  Am.  Dec  49. 

Husband  and  wife  are  at  common  law 
one  person,  so  that  when  an  estate  really 
vests  in  them  both  equally  they  take  as  one 
person;  they  take  but  one  estate,  as  a  cor- 
poration would  take.  In  the  case  of  realty 
they  are  seised  not  per  my  et  per  tout,  as 
Joint  tenants  are  but  singly  per  tout  Both 
are  seised  of  the  whole,  and,  each  being 
seised  of  the  entirety,  they  are  called  **ten- 
ants  by  the  entirety,"  and  the  estate  is  an 
"estate  by  entireties."  Estates  by  entire- 
ties may  be  created  by  wUl,  by  instrument,  or 
purchase,  and  even  by  inheritance.  The  es- 
tate is  inseverable — cannot  be  partitioned; 
neither  husband  nor  wife  can  alone  affect 
the  inheritance;  the  survivor  takes  the  whole. 
Thomburg  v.  Wiggins,  84  N.  K  999, 1000, 135 
Ind.  178^  22  L.  B.  A.  42^  41  Am.  St  B^ 
422. 

An  estate  by  entirety  is  held  by  the  hus- 
band and  wife  as  one  person  and  under  one 
title,  the  grant,  gift  or  devise  creating  the 
estate  operating  in  such  a  manner  as  to 
give  each  the  whole,  and  each  is  seised  of 
the  whole  of  the  estate  in  the  survivor.  It  is 
not  the  separate  property  of  the  wife,  for  she 
is  without  the  characterizing  feature  of  hold- 
ing it  to  her  sole  use  to  the  exclusion  of  the 
marital  rights  of  her  husband.  Hence  lands 
held  by  husband  and  wife  as  tenants  in 
common  pass  to  an  assignee  by  an  assign- 
ment of  a  court  of  insolvency,  though  the 
statute  provides  that  the  separate  property 
of  the  wife  shall  not  be  subject  to  the  dis- 
posal of  her  husband  or  liable  for  his  debts. 
Laird  v.  Perry,  52  Atl.  1040,  1041,  74  Vt 
454^  59  L.  B.  A.  840. 

'^Entirety"  denotes  the  whole,  in  contra- 
distinction to  "moiety,"  which  denotes  the 
half  part  A  husband  and  wife  when  Joint- 
ly seised  of  land  are  seised  by  entireties, 
and  not  pur  mie,  as  Joint  tenants  are.  Bouv. 
Tenancy  by  entireties  is  essentially  a  Joint 
tenancy,  as  modified  by  the  common-law  doc- 
trine that  husband  and  wife  are  one  person. 
The  same  words  of  conveyance  which  could 
make  two  other  persons  Joint  tenants  will 
make  the  husband  and  wife  tenants  of  the  en- 
tirety.   Joos  V.  Fey,  9  N.  7.  Supp.  276. 
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The  rule  that  hushand  and  irlfe  take 
by  entireties  was  a  part  of  the  common  law. 
Carver  v.  Smith,  90  Ind.  222,  224^  46  Am.  Bep. 
210. 

ENTITLE. 

"Entitled"  la  a  strong  word,  and  ilgnlfles 
a  claim  of  right  Commonwealth  y.  Moor- 
head,  7  Pa.  Go.  Ot  B.  S18,  616. 

''Entitled,"  when  used  as  definitiye  or 
descrlptiTe  of  the  right  to  an  interest  in 
property,  signifies  *to  give  title,  right,  and 
claim."  Thompson  v.  Thompson,  18  South. 
247,  249,  107  Ala.  163. 

In  Rev.  Oode,  |  2370,  providing  that,  on 
the  death  of  a  married  woman  having  a  sep- 
arate-estate and  leaving  a  husband,  the  lat- 
ter shall  be  entitled  to  one-half  of  the  per- 
sonalty of  such  separate  estate  and  to  use 
the  realty  during  life,  the  word  ^'entitled" 
signifies  "to  give  a  claim  or  right  to."  Ck>noly 
V.  Gayle,  54  Ala.  269,  270. 

"Entitle^'  is  defined  as  to  give  a  title. 
Tight,  or  claim,  and  is  directly  opposed  to  the 
idea  of  imposing  an  obligation  or  limitatiout 
but  gives  to  the  person  named  a  right  to  de- 
mand or  receive,  so  that  Laws  1869,  c  418. 
creating  a  charitable  corporation,  and  pro- 
viding that  it  shall  be  "entitled"  to  all  the 
provisions  and  privileges  of  law  relating  to 
charitable  institutions,  will  not  make  it  sub- 
ject to  the  subsequent  act  prohibiting  charita- 
ble institutions  from  taking  under  wiUs  ex- 
ecuted not  more  than  two  months  before  the 
death  of  the  testator.  People's  Trust  Ck>.  y. 
Smith,  80  N.  Y.  Supp.  842,  844,  81  Abb.  N.  a 
422. 

"Entitled,"  as  used  in  a  power  of  attor- 
ney to  convey  all  landu  to  or  in  which  "I  am 
or  may  be  in  any  way  entitled  or  interested," 
refers  to  a  title  or  interest  existing  at  the 
time  of  exercising  the  power.  Carson  t. 
Smith,  12  Minn.  546  {QH  468). 

Ohoioe  implied* 

The  use  of  the  word  "entitled"  In  Ck>nst 
art  11,  I  1,  providing  that  every  householder 
or  head  of  a  family  shall  be  entitled  to  hold 
exempt  from  levy  property  of  a  certain  value 
to  be  selected  by  him,  cannot  be  construed 
as  preventing  him  from  waiving  such  home- 
stead exemption  if  he  wishes.  He  "shall  be 
entitled  to  hold"  plainly  means  that  he  may, 
if  he  chooses,  have  the  right  to  hold  such 
property  as  he  may  choose  to  s^ect  and  set 
apart  as  his  homestead,  not  exceeding  the 
specified  value.  If  he  never  does  exercise 
this  right,  such  property  is  liable  to  sell  for 
a  satisfaction  of  his  debts.  By  such  lan- 
guage it  was  never  intended  to  declare  that 
a  man's  dominion  over  his  own  property 
should  be  taken  away  without  his  consent 
Beed  v.  Union  Bank  of  Winchestsr  (Ya.) 
29  Grat  719,  723. 


Gvamt  imported. 

In  the  supplementary  artides  to  the 
Choctaw  treaty  of  September  28, 1880  <7  Stat 
340),  wherein  no  provision  is  made  for  pat- 
ents, the  term  "shall  be  entitled  to,"  "there 
is  allowed,"  "may  locate,"  "shall  be  granted," 
•there  is  given,"  are  used  synonymously  with 
respect  to  reservations.  In  the  case  of  New- 
man V.  Doe,  5  Miss.  (4  How.)  561,  it  was  held 
that  the  words  in  a  treaty,  "shall  be  entitled 
to  a  reservation,"  were  equivalent  to  a  grant 
Meehan  v.  Jones  CD.  S.)  70  Fed.  463,  465. 

▲s  lesaUy  entitled. 

The  constitution  of  a  railroad  relief  as- 
sociation, providing  that,  before  the  associa- 
tion will  pay  the  beneficiary  of  the  member 
killed  the  amount  of  benefits  due,  the  per- 
son "entitled  to  damages  because  of  the  ac- 
cident" shall  release  the  railroad  company 
from  all  claims  for  damages,  means  the  per- 
son legally  entitled  to  sue  for  the  damages. 
Fuller  V.  Baltimore  &  O.  B.  B.  Ass'n,  10  Atl. 
237,  238,  67  Md.  438. 

Code,  f  249,  par.  6,  declares  that  persons 
entitled  to  an  estate  may  select  a  disinter- 
ested person  as  administrator.  Held,  that 
the  phrase  "persons  entitled  to  an  estate" 
means  the  persons  in  whom  the  legal  right 
is  vested,  and^  though  an  estate  be  entirely 
insolvent,  the  persons  to  whom  it  descends 
under  the  statute  of  distributions,  or  those 
to  whom  it  is  devised,  are  those  who  are 
legally  entitled  to  it,  and  hence  they  may 
select  the  administrator.  Myers  y.  Cann, 
22  a  B.  611,  618,  95  Ga.  888. 

Title  impUed. 

Bev.  St  8  2276  [U.  8.  Comp.  St  1901,  p. 
188],  provided  that  where  settlements  with 
a  view  to  pre-emption  or  homestead  have 
been  made,  before  the  survey  in  the  fields 
which  are  found  to  have  been  made  on  sec- 
tions 15  and  36,  those  sections  shall  be  sub- 
ject to  the  claims  of  such  settlers;  and  if 
such  sections,  or  either  of  them,  have  been 
granted  for  the  use  of  schools  or  colleges  in 
the  state  in  which  they  lie,  other  hinds  of 
equal  acreage  are  appropriated  and  granted, 
to  be  selected  by  the  state,  in  lieu  of  the 
lands  taken,  provided  that  where  any  state 
is  "entitled"  to  such  sections,  or  where  such 
sections  are  reserved  to  any  territory,  the 
selection  of  such  lands  in  lieu  thereof  by 
the  state  or  territory  shall  be  a  waiver  of 
its  rights  to  those  sections.  It  was  held  that 
"entitled"  did  not  mean  having  title,  so  that, 
a  state  nerer  having  acquired  complete  title 
until  after  survey,  the  proviso  could  only  re- 
fer to  surveyed  lands.  "Entitled"  does  not 
ordinarily  have  such  a  meaning.  When  used 
to  express  the  idea  of  ownership,  it  does  not 
signify  complete  ownership,  but  merely  a 
claim  or  right  thereto.  Thus  Webster  defines 
the  word,  **to  give  a  daim  to,  to  qualify  for, 
with  a  direct  object  of  the  person,  and  a  re* 
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mote  object  of  the  thing;  to  furnish  with 
grounds  for  seeking;  as,  an  officer's  talents 
'entitle'  him  to  command."  "Entitled,"  there- 
fore, refers  to  the  inchoate  claim  before, 
rather  than  the  absolute  ownership  after, 
survey.  Hibberd  v.  Slack  (U.  S.)  84  Fed.  571, 
579. 

1  Rev.  St  p.  370,  pt  2,  cl.  1,  tit  2.  as 
amended  by  Laws  1893,  c  452,  providing  that 
when  a  person  interested  in  the  trust  for  the 
receipt  of  rents  shall  become  entitled  to  the 
remainder  he  may  terminate  the  estate,  ap- 
plies only  to  the  expectant  estate  to  which 
the  remainderman  is  so  far  entitled  that  his 
title  is  perfect  beyond  the  possibility  of  a 
future  lessening  or  defeat;  in  other  words, 
the  word  "entitled"  refers  not  only  to  the 
right  vested  in  a  present  interest,  but  free 
from  the  possibility  of  an  ultimate  defeas- 
ance. Thall  V.  Dreyfus,  82  N.  Y.  Supp.  691, 
694,  84  App.  Div.  569. 

A  plea  of  specifications  opposing  a  bank- 
rupt's discharge,  alleging  that  the  bankrupt 
•is  entitled"  to  certain  real  estate  not  de- 
livered to  his  *  assignee,  is  equivalent  to  an 
allegation  that  the  bankrupt  has  been  guilty, 
under  Bankrupt  Act  1864,  §  29,  of  negligence 
in  delivering  to  the  assignee  property  belong- 
ing to  him.  In  re  Rathbone  (U.  8.)  20  Fed. 
Cas.  807. 

ENTITIJBD  TO  HOIJ>. 

"Entitled  to  hold,"  in  a  statute  provid- 
ing that  a  surviving  husband  or  wife  is  en- 
titled to  hold  the  homestead  for  the  term  of 
his  or  her  natural  life,  is  employed  to  pass  the 
entire  estate  in  the  subject  of  the  grant  for 
the  term,  which  means  the  right  to  possess 
the  property  in  virtue  of  a  legal  ownership, 
and  is  not  limited  to  an  actual  personal  oc- 
cupancy. Holbpook  V.  Wightman,  17  N.  W. 
280,  281,  81  Minn.  16a 

EHTlTIiED  TO  BEOOVEB. 

"Entitled^"  as  usually  employed  in  an 
.afildavlt  of  attachment  stating  that  the  plain- 
tiff is  "entitled  to  recover,"  means  that  the 
party  has  legal  ground  to  recover;  and  an 
affidavit  stating  that  the  plaintiff  "should 
recover"  is  insufficient,  the  latter  being  sus- 
ceptible of  being  the  mere  expression  of  the 
afflanf  s  opinion.  Sommers  v.  Allen,  28  S.  B. 
787.  788,  44  W.  Va.  120. 

Gen.  St  c  210,  |  10,  providing  that  a 
party  to  a  suit  duly  notified  by  the  adverse 
party  "shall  be  entitled  to  recover"  certain 
fees  for  attending  the  taking  of  a  deposition 
when  the  latter  neglects  or  refuses  to  take 
it,  means  that  the  party  shall  have  the  right 
privilege,  and  power  to  maintain  an  action, 
and,  in  the  event  of  success,  to  recover  the 
amount  named  in  the  statute.  Robertson  v. 
Northern  B.  R.,  3  Atl.  621,  623,  68  N.  H.  644. 


ENTITLED  TO  8ERVI0E. 

Hutch.  Dig.  St  1822,  8  44,  providing  that 
any  "master  or  other  person  entitled  to  the 
service  of  any  slaves,"  who  shall  Infiict 
cruel  or  unusual  punishment  on  them,  or 
shall  authorize  or  permit  the  same  to  be  in- 
fiicted,  shall  be  punished,  etc.,  should  be  con- 
strued to  include  an  overseer  of  a  slave,  who 
is  a  person,  as  agent  or  employ^  of  another, 
having  the  right  to  command  the  obedience, 
and  of  course  entitled  to  the  services,  of 
the  slave  placed  under  his  charge.  The 
statute  does  not  mean  simply  the  owner, 
master,  or  other  person  entitled  beneficially 
to  the  services  of  the  slave,  but  includes  all 
descriptions  of  persons  having  the  charge, 
management  or  control  of  slaves.  Scott  v. 
State,  31  Miss.  473,  47& 

ENTITLED  TO  SHABE. 

The  phrase  "entitled  to  share,**  in  a  stat- 
ute authorizing  the  granting  of  administra- 
tion to  relatives  of  a  deceased  who  are  en- 
titled to  share  in  his  property,  "can  have 
but  one  meaning,  and  that  is  a  reference  to 
the  person  presently  interested,  and  not 
those  who  might  be  or  would  be  upon  the 
happening  of  events.  The  words  do  not 
contemplate  futurity;  they  contemplate  pres- 
ent interest"  In  re  Seymour,  68  N.  Y.  Supp. 
)9,  33  Misc.  Rep.  271. 


Pub.  St  c  187,  I  10,  providing  that  no 
"person  entitled  to  a  share"  in  an  estate  of 
any  deceased  person  shall  have  a  right  to  de- 
mand the  same  within  a  certain  time  after 
administrafion,  etc,  unless  he  shall  give  bond, 
etc.,  should  be  construed  to  apply  to  persons 
entitled  to  a  distributive  share  only,  and  not 
to  apply  to  a  pecuniary  legatee.  Steere  v. 
Wood,  2  Atl.  551,  15  R,  I.  199. 

ENTITLED  TO  VOTE. 

In  Act  Sept  1,  1891,  amending  the  char- 
ter of  Dawson,  and  declaring  that  all  male 
citizens  of  this  state,  residing  in  the  state, 
who  are  entitled  to  vote  for  members  of  the 
General  Assembly,  shall  be  entitled  to  vote 
at  an  election  for  municipal  officers,  etc., 
"entitled"  means  qualified.  Davis  v.  City 
CouncU  of  Dawson,  17  S.  B.  110,  HI,  90  Ga. 
817. 

ENTRANCE. 

In  an  allegation  that  certain  persons 
were  entitled,  with  respect  to  land,  to  "cer- 
tain entrances  and  exits,"  "entrances"  may 
mean  doors  or  gates  or  openings,  or  perhaps 
passages.  **They  might  be  held  to  mean  a 
right  of  way  over  certain  lands."  Roberts  v. 
Trujillo,  1  Pac.  855,  3  N.  M.  (GUd.)  50. 

Within  the  meaning  of  Liquor  Tax  Law, 
f  17,  subd.  8,  requiring  the  consent  of  own- 
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ers  of  dwellings  to  the  establiahment  of 
saloons  when  the  dwellings  are  within  200 
feet  of  the  nearest  entrance  to  the  place 
where  traffic  of  liquor  is  carried  on,  the  word 
"entrance"  is  not  to  be  construed  as  mean- 
ing the  front  entrance  to  such  places,  but 
embraces  rear  entrances  also.  In  re  Saun- 
derson,  G9  N.  Y.  Supp.  92{i,  34  Misc.  Rep. 
375. 

A  rear  entrance  in  a  building,  by  which 
the  barroom  can  be  reached  by  walking  10 
feet  through  a  hall,  is  an  "entrance"  within 
the  meaning  of  Liquor  Tax  Law,  §  17.  In 
re  McMonagle,  84  N.  7.  Supp.  1068.  1069, 
41  Misc.  Rep.  407. 

ENTREAT. 

A  will  where  testator  makes  an  absolute 
gift  of  property,  "entreating"  that  it  be  used 
in  a  certain  way,  Is  sufficient  to  raise  a  trust 
where  the  subject  and  object  of  the  trust  are 
sufficiently  certain.  Major  v.  Hemdon,  78 
Ky.  123,  129. 

In  a  will  wherein  testator  makes  a  de- 
vise, and  thereafter  expresses  an  entreaty 
as  to  the  disposition  of  the  property  or  fund, 
"entreaty"  is  a  precatory  word,  sufficient 
to  create  a  trust  in  the  property  devised. 
Curd  y.  Field,  45  S.  W.  92»  103  Ky.  293. 

ENTRUST. 

See  "Intrust"* 

ENTRY. 

See,  also,  "Enter— Entry.** 

An  "entry"  is  a  passage  leading  into  a 
house  or  other  building,  or  to  a  room;  and 
as  used  in  a  lease  of  a  building,  providing 
that  there  was  leased  an  "entry"  from  the 
street,  will  be  held  to  mean  an  entry  in  the 
building  leased,  and  not  one  by  the  side  of 
the  building.  Guild  v.  Ohio  Lodge  No.  132, 
49  Pac.  684,  685,  6  Kan.  App.  67. 

ENTRYMAN. 

See   "Bona   Pide   Bntryman";    •*Home- 
stead  EiUtryman." 

ENUMERATE. 

''Enumerated,**  as  used  In  1  Rev.  St  p. 
732,  8  1«  providing  that  **no  beneficial  power, 
general  or  special,  hereafter  to  be  created, 
other  than  such  as  are  already  enumerated 
and  defined  in  this  article,  shall  be  valid," 
does  not  literally  limit  the  beneficial  powers 
to  those  specifically  detailed  in  the  previous 
sections,  but  the  word  "enumerated"  ia  to  be 
construed  in  the  sense  of  "mentioned,**  'In- 


dicated,** **referred  to,"  or  "authorteed.** 
Cutting  V.  Cutting  (N.  Y.)  20  Hun,  360,  365; 
Id.,  86  N.  Y.  522,  533. 

•*The  word  'enumerate'  is  very  frequent- 
ly used  with  the  meaning  of  'designate,'  or 
'specifically  mention.'  Lexicographers  give 
as  definitions  of  the  word,  'to  mention  in 
detail,  or  reckon  up  singly,  to  tell,  to  re- 
count, to  relate.' "  It  is  used  in  the  mean- 
ing of  "designate"  or  "specifidally  mention" 
in  Pol.  Code,  S  3650,  providing  that  the  as- 
sessor shall  prepare  an  assessment  book,  in 
which  shall  be  listed  the  various  descriptions 
of  property,  their  value,  kind,  amount,  and 
quality,  but  which  provides  that  a  failure  to 
"enumerate"  in  detail  such  property  shall 
not  invalidate  the  assessment  City  and 
County  of  San  Francisco  v.  Pennie,  29  Pac. 
66,  67,  98  Gal.  465. 

An  article  is  "enumerated,"  so  as  to  be 
without  the  provision  that  on  manufactured 
articles  not  enumerated  the  duty  shall  be 
assessed  at  the  highest  rate  at  which  the 
same  would  be  chargeable  if  composed 
wholly  of  the  component  material  of  chief 
value,  not  only  when  the  article  is  mentioned 
by  its  specific  trade-name,  but  also  when  it 
may  be  fairly  included  within  some  generic 
clause  contained  in  the  tariff  schedule  so  as 
to  be  distinguished  from  other  articles. 
Wolff  V.  United  States  (U.  S.)  71  Fed.  291, 
292, 18  C.  C.  A.  41. 

"Enumerated,"  as  the  term  is  used  in 
reference  to  the  Constitution,  means  the  pow- 
ers of  government  wMch  are  enumerated  in 
the  Constitution  Itself.  Bloomer  v.  Todd,  19 
Pac.  135,  1^,  8  Wash.  T.  599,  1  L.  R.  A. 
111. 

ENUMERATED  MOTIORB. 

"Enumerated  motions"  are  motions  aris- 
ing on  special  verdict,  issues  of  law,  cases, 
exceptions,  appeals  from  Judgments  sustain- 
ing or  overruling  demurrers,  etc.  Supreme 
Court  Rule  3&  Where  an  interlocutory  judg- 
ment adjudicating  certain  rights,  also  re- 
ferred it  to  a  referee  to  take  and  state  cer- 
tain accounts,  and  the  referee,  after  hearing, 
made  his  report,  but  before  the  filing  of  any 
exceptions  plaintiff  gave  notice  of  motion  on 
the  report,  accounts,  objections  filed,  evidence 
before  the  referee,  interlocutory  Judgment, 
summons,  pleadings,  etc.,  for  confirmation 
of  the  report  and  for  final  Judgment,  the 
motion  was  an  "enumerated"  one  within  the 
rule.  Rogers  v.  Pearsall,  47  N.  Y.  Supp.  551, 
552,  21  App.  Div.  889. 

ENVELOPE. 

An  "envelope**  Is  the  outside  surface  of 
a  letter  not  inclosed  in  a  Jacket  or  like 
covering.  United  States  y.  Huggett  (U.  S.) 
40  Fed.  636p  64a 
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EPIDEMIC. 

In  a  permit  accompanying  a  life  insnr- 
-ance  policy,  stipulating  that  ''permission  is 
hereby  given  to  J.  to  proceed  to  Cuba  and 
return  before  April  1,  he  to  take  his  own 
risk  of  death  from  epidemics,"  the  word 
''epidemics"  was  not  employed  in  a  peculiar 
medicai  sense,  but  was  to  be  understood  in 
its  plain,  ordinary,  and  popular  sense.  The 
company  did  not  stipulate  solely  against 
diseases  which  usually  assume  an  epidemic 
<:haracter,  but  it  meant  to  stipulate  for  ex- 
emption from  liability  in  case  of  death  from 
any  disease,  however  simple  and  harmless 
under  ordinary  circumstances  at  home,  that 
might  by  any  possibility  prevail  in  Cuba  to 
an  extent  which  might  be  called  an  "epi- 
demic" Pohalski  v.  Mutual  Life  Ins.  CJo.,  36 
N.  Y.  Super.  Ct  (4  Jones  &  a)  234,  252. 


EPILEPSY. 

"'Epilepsy'  or  'epileptic  flti^  is  defined 
by  Dr.  Dunglison  in  his  Medical  Dictionary 
to  be  a  disease  of  the  brain  wliich  may  be 
either  idiopathic  or  symptomatic,  spontane- 
ous, or  accidental,  and  which  occurs  in  par- 
oxysms, with  uncertain  intervals  between. 
These  paroxysms  are  diaracterized  by  loss 
of  consciousness,  and  by  convulcdve  motion 
of  the  muscles.  Frequently  the  fit  attacks 
suddenly;  at  other  times  it  is  preceded  by 
indisposition,  vertigo,  and  stupor.  At  times, 
before  the  loss  of  consciousness  occurs,  a 
sensation  of  a  cold  vapor  is  felt,  hence  called 
'aura  epileptica.'  Sometimes  it  goes  off  in 
a  few  seconds;  at  other  times  it  is  protract- 
ed for  hours.  In  all  these  there  is  a  loss  of 
sensation,  sudden  falling  down,  distortion 
of  the  eyes  and  face,  countenance  of  a  red 
purple  or  violet  color,  grinding  of  teetli, 
foaming  at  the  mouth,  convulsion  of  the 
limbs,  difficult  respiration,  generally  ster- 
torous. After  the  fit  the  patient  retains  not 
the  least  recollectioa  of  what  has  passed, 
but  remains  for  some  time  affected  with 
headache,  stupor,  and  lassitude.  The  disease 
is  in  the  brain,  and  is  genially  organic;  but 
it  may  be  functional  and  symptomatic  of  ir- 
ritation in  other  parts,  as  in  the  stomach, 
bowels,  etc.  It  does  not,  however,  frequent- 
ly destroy  life,  but  is  apt  to  lead  to  mental 
imbecility.  Dr.  Wood,  in  his  Practice  of 
Medicine,  vol.  2,  p.  748^  says  that  temporary 
insanity  in  some  cases  follows  the  parox- 
ysms, varying  in  different  instances  from  the 
slightest  alienation  to  most  violent  mania. 
In  this  latter  form  the  affection  is  known  as 
the  'epileptic  fury.*  These  symptoms  gen- 
erally subside  in  the  course  of  two  or  three 
days.  The  course  of  epilepsy  is  generally 
one  of  deterioration.  The  brain  appears  to 
be  gradually  more  and  more  deranged  in  its 
functions  in  the  intervals  of  attack.  The 
memory  and  intellectual  powers  in  general 


become  enfeebled.  Sometimes  positive  ma- 
nia ensues,  ending  in  dementia.  Sometimes 
the  mental  disorder  has  the  character  of  de- 
bility from  the  commencement  of  the  process 
of  deterioration.  In  rare  instances  an  in- 
creased intellectual  impairment  may  be  seen 
after  each  paroxysm;  much  more  frequently 
it  is  very  gradual,  and  the  effect  is  rendered 
striking  only  by  comparing  distinct  points 
of  time."  Epilepsy  is  to  be  distinguished 
from  insanity,  for  while  it  may  bring  in- 
sanity on  in  a  longer  or  shorter  time,  it  is 
not  to  be  treated  as  insanity  itself,  any  more 
than  the  ravings  and  delirium  of  a  fever,  or 
the  unconsciousness  or  hallucinations  produ- 
ced by  chloroform  or  ether.  Aurentx  v.  An- 
derson (Pa.)  3  Plttsb.  B.  310,  311. 

Epilepsy  may  be  considered,  while  it 
lasts,  as  a  state  of  insanity  during  which  the 
patient  is  deprived  of  reason  and  Judgment, 
and  at  the  same  time  of  sense  and  conscious- 
ness, and  is  wholly  incapable  of  doing  any- 
thing. Lawton  v.  Sun  Mut  Ins.  Co.,  56 
Mass.  (2  Gush.)  600,  517. 

"BpUepsy,"  within  the  meaning  of  a 
question  in  an  application  for  a  life  policy 
whether  the  applicant's  parents,  etc.,  liave 
been  afiUcted  with  "consumption,  scrofula, 
insanity,  epilepsy,  disease  of  the  heart,  or 
other  hereditary  disease,"  is  to  be  construed 
only  as  an  inquiry  whether  such  relatives 
have  been  afflicted  by  such  disease  in  a  he- 
reditary form,  the  word  "other"  in  the  ques- 
tion plainly  indicating  tliat  the  inquiry  is  so 
Umited.  Gridley  v.  Northwestern  Mut  Life 
Ins.  Ck).  (U.  S.)  11  Fed.  Gas.  21, 

EPZLEPnO  FUBT* 

"Epileptic  fury"  is  a  term  used  to  design 
nate  a  temporary  insanity  in  the  form  of  a 
violent  mania,  which  sometimes  follows  the 
paroxysms  of  an  epileptic  fit  The  mania 
generally  subsides  in  the  course  of  two  or 
three  days.  Aurents  v.  Anderson  (Pa.)  3 
Pittsb.  B.  310,  311« 

EPISCOPACY. 

"Episcopacy"  is  defined  by  Webster  as 
the  government  of  a  church  by  bishops  or 
prelates;  that  form  of  ecclesiastical  govern- 
ment in  wliich  bishops  are  established  as  dis^ 
tinct  from  and  superior  to  priests;  govern- 
ment of  church  by  three  distinct  orders  of 
ministers— bishops,  priests,  and  deacons. 
Such,  doubtless,  is  the  general  sense  or  mean- 
ing of  the  word  "episcopacy,"  as  commonly 
used  and  understood  in  this  country  and  in 
Europe.  This  description  would  include  the 
Protestant  Episa^Mil  Ghurch  in  this  state 
and  country,  and  would  necessarily  limit  and 
restrict  the  claim  to  a  legacy  given  to  sup- 
port the  "episcopacy."  Trustees  of  Diocese 
of  Central  New  York  v.  Golgrove  (N.  Y4  4 
Hun,  36%  366. 
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EPITHET. 

The  word  ''epithet;**  as  defined  In  dlo- 
ttonarles.  Is  spfNirently  limited  to  adjectives 
and  noons  expresslye  of  s<Mne  character, 
quality,  or  attribute.  In  the  earlier  editions 
of  Webster  it  is  extended  to  nonns  as  well  as 
to  adjectives;  in  the  later  editions,  however, 
it  seems  to  be  confined  to  adjectives.  The 
exact  meaning  of  the  word  is  discussed 
there,  and  its  use  in  the  sense  of  phrase, 
name,  or  expression  is  pronounced  improper. 
It  cannot,  however,  have  been  the  intention 
of  CougreBB  in  providing,  in  Rev.  8t  |  88d8 
[U.  S.  Gomp.  St  1901,  p.  2068],  for  the  pun- 
ishing of  any  person  mailing  any  letter  or 
postal  card  upon  which  scurrilous  matter  was 
written  or  printed,  to  limit  the  word  to 
this  restricted  meaning.  It  was  clearly  not 
intended  to  confine  the  use  of  the  word  to 
nouns  or  adjectives,  but  any  form  of  ex- 
pression which  imputes  to  a  pwson  any  in- 
decent or  scurrilous  characteristic  or  qual- 
ity is  within  the  statute.  The  original  sig^ 
niflcation  of  the  word  ''epithet"  is  sometimes 
'•put  upon,"  "attributed,"  "charged,"  or  "im- 
puted." United  States  ▼•  Pratt  (U.  &)  27 
Fed.  Gas.  611«  018. 

EQUAL 

Webster  defines  "equar  to  mean  "In 
Just  proportion;  to  make  equivalent  to;  to 
fully  recompense."  Fry  v.  Hawl^,  4  Fla. 
258,  279. 

"Equal,"  as  used  In  Const  art  2,  |  18, 
providing  that  all  elections  shall  be  "free 
and  equal,"  is  synonymous  with  the  word 
"uniform."  The  definition  of  "equal"  elec- 
tions does  not  include  the  idea  of  uniformity 
in  regulation,  inasmuch  as  it  is  the  settled 
policy  of  the  state  that  there  may  be  in  force 
in  localities  subjects  of  elections  which  have 
been  accepted  by  such  localities  which  are 
not  in  force  in  other  localities  which  did  not 
vote  to  accept  them.  Blections  are  "free" 
when  the  voters  are  subjected  to  no  intimi- 
dations or  improper  influence,  and  when  ev- 
ery voter  is  allowed  to  cast  his  ballots  as 
his  own  Judgment  and  conscience  dictate; 
when  the  vote  of  every  elector  is  "equal" 
in  Its  influence  on  the  result  of  every  other 
elector;  when  each  ballot  is  as  effective  as 
every  other  ballot  People  v.  Hoffman,  6  N. 
B.  596,  000,  116  111.  687,  06  Am.  Rep.  793. 

Am  divlfllom  ]^ev  espita. 

A  will  providing  that  the  balance  of 
testatrix's  estate,  real  and  personal,  should 
go  to  her  nieces  during  their  lives,  and  at 
their  deaths  to  go  to  her  heirs  "in  equal 
amounts,"  does  not  require  tliat  the  property 
should  be  distributed  per  capita  instead  of 
per  Stirpes,  or  that  the  testatrix  did  not  in- 
tend a  complete  testamentary  disposlticwi  of 
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all  her  estate.    Appeal  of  Cockins,  2  Atl.  868, 
865,  111  Pa.  26. 

"Equal  shares,"  as  used  in  a  devise  to 
testator's  "heirs  in  equal  shares,"  will  be 
construed  to  mean  that  the  heirs  are  to  take 
per  capita  and  not  per  stirpes.  Daggett  v. 
Slack,  49  Mass.  (8  Mete.)  460,  464. 

Where  a  father,  in  the  granting  clause 
of  a  deed,  conveyed  to  his  daughter,  her 
heirs  and  assigns,  a  certain  tract  of  land, 
and  afterwards,  in  the  habendum  clause,  the 
conveyance  is  enlarged  by  the  words  *to 
have  and  to  hold"  said  land  and  its  appur- 
tenances unto  the  daughter  and  her  two 
children  (naming  them),  "made  equal  as 
heirs,"  the  expression  "made  equal  as  heirs" 
must  be  construed  as  providing  that  the 
three  persons  named  should  each  have  an 
equal  interest  in  the  property  conveyed. 
Huie  V.  McDaniel,  81  &  EL  189,  105  Ga.  819. 

"Bqual  among,"  when  used  in  a  will, 
means  a  division  of  the  estate  per  capita; 
but  where  a  testator  made  a  bequest  of  mon- 
ey to  his  own  daughter  and  a  devise  of  land 
to  his  daughter-in-law,  and  the  remainder  of 
his  estate  to  be  divided  '^qual  among"  his 
^eirs  at  law,  an  equal  division  of  the  es- 
tate between  his  daughter  and  the  family 
of  his  deceased  son  was  intended.  Kelley  v. 
Yigas,  112  lU.  242,  246,  54  Am.  Bep.  235. 

As  division  pev  stispes. 

Where  testatrix  devises  certain  property 
equally  to  her  two  sons,  and  in  the  second 
clause  also  gives  and  bequeaths  to  her  sons 
in  trust  "for  thebr  children  equal  interests" 
in  certain  property,  each  son  will  take  one- 
half  of  the  property  in  trust  for  his  children. 
Butler  V.  Butler,  80  S.  W.  4,  5,  97  B:y.  136. 

Where  testatrix  leaves,  surviving  her, 
two  children  and  eight  grandchildreUt  who 
are  the  immediate  issue  of  a  deceased  son, 
and  her  will  providei^  that  her  estate  shall 
be  divided  in  equal  shares,  the  phrase  "equal 
shares"  ig«to  be  construed  as  equal  shares 
per  stirpes  and  not  per  capita,  as  P.  L.  815, 
provides  that  the  issue  of  a  deceased  child  of 
an  intestate  shall  take^  by  representation  of 
their  parents,  such  share  only  as  would  have 
descended  to  such  parents  at  intestate's 
death.  In  re  Hoch's  Estate,  26  Aa  610,  611, 
164  Pa.  417. 

"Equal  parts,"  as  used  in  a  statute  of 
descents  providing  that  an  intestate's  prop- 
erly should  go  in  equal  parts,  to  the  chil- 
dren, and  such  person  as  legally  represents 
such  children  in  case  any  of  them  be  dead*, 
meant  equal  per  stirpes.  Fidler  v.  Higgins, 
21  N.  J.  Bq.  (6  C.  &  Green)  188,  166. 

EQUAI.  AND  UXIFOBM  TAXATION. 

The  constitutional  requirement  that  the 
Legislature  shall  provide  for  a  "uniform  and 
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equal'*  rate  of  assessment  and  taxation 
means  that  if  the  state  levies  a  tax  the 
rate  must  he  equal  and. uniform  throughout 
the  state,  and  if  the  county  levies  it  equal 
and  uniform  through  the  county;  and  so  of 
any  townstiip,  city,  or  Tillage.  Hines  v. 
Leavenworth  dty,  3  Kan.  186,  197. 

Taxes  are  said  to  be  "equal  and  uni- 
form" when  no  person  or  class  of  persons 
in  the  taxing  district,  whether  a  state,  coun- 
ty, or  other  municipal  corporation,  is  taxed 
at  a  different  rate  than  are  other  persons 
in  the  same  district  upon  the  same  value  or 
the  same  thing,  and  where  the  objects  of 
taxation  are  the  same,  by  whomsoever  own- 
ed, or  whatsoever  they  may  be.  Norris  v. 
City  of  Waco,  67  Tex.  635,  641. 

A  tax  is  "equal  and  uniform**  which 
reaches  and  bears  with  the  like  burden  up- 
on all  the  property  within  a  given  district, 
county,  etc.  It  bears  the  like  burden  when 
the  valuation  of  each  parcel  is  ascertained  in 
the  same  mode,  and  when  it  is  subject  to 
the  same  rate  of  taxation,  as  other  property 
within  the  district,  county,  etc.  People  v. 
Whyler,  41  Cal.  351.  355. 

"Equality  and  uniformity"  In  the  taxa- 
tion of  property  means  that  taxes  must  be 
levied  according  to  some  fixed  rate  or  rule 
of  apportionment,  so  that  all  persons  shall 
pay  a  like  amount  upon  similar  kinds  of 
property  of  the  same  value.  The  Railroad 
Tax  Cases  (U.  S.)  18  Fed.  722,  733. 

Constitutional  provisions  that  all  taxes 
shall  be  "equal  and  uniform"  only  apply  to 
the  law  which  imposes  the  taxes.  In  other 
words,  the  want  of  uniformity  must  be  the 
direct  result  of  the  law  itself,  and  not  the 
maladministration  of  a  proper  law.  Mis- 
souri, K.  &  T.  Trust  Co.  v.  Smart  (La.)  25 
South.  443,  446,  61  La.  Ann.  416. 

Const  art  9,  |  1,  directs  that  the  Leg- 
islative Assembly  shall  provide  by  law  for  a 
uniform  and  "equal  rate  of  asse^ment  and 
taxation.**  It  was  held  that  the  word  *'rate** 
was  used  in  different  senses  in  relation  to 
assessment  and  taxation.  An  "equal  and 
uniform"  rate  of  assessment  means  propor- 
tional valuation;  relative,  not  absolute, 
equality.  And  "equal  and  uniform"  rate  of 
taxation  means  that  the  percentage  of  tax- 
ation shall  be  the  same,  or  absolutely  equal. 
Crawford  v.  Linn  Co.,  6  Pac  738,  739,  11 
Or.  482. 

The  "equation  of  taxation"  in  Const,  art 
'6,  I  1,  does  not  apply  to  taxes  to  pay  the 
public  debt  existing  at  the  adoption  of  the 
Constitution,  or  for  special  county  purposes. 
Street  v.  Graven  County  Gom'rs,  70  N.  0. 
644,  647. 

Mr.  Justice  Bradley  said  in  Bell's  Gap 
R.  Oo.  V.  Pennsylvania,  134  U.  S.  232-240, 
10  Sup.  Ct  533,  33  U  Ed.  892,  and  Mr.  Chief 


Justice  ruller  in  Giozza  t.  Tieman,  148  U. 
S.  657,  13  Sup.  Ct  721,  37  L.  Ed.  599.  that 
the  fourteenth  amendment  was  not  intended 
to  compel  the  state  to  adopt  an  iron  rule  of 
equal  taxation.  The  range  of  the  state's 
power  was  expressed  by  Mr.  Justice  Bradley 
as  follows:  "It  may,  if  it  chooses,  exempt 
certain  classes  of  property  from  any  taxa- 
tion at  all,  such  as  churches,  libraries,  and 
the  property  of  charitable  institutions.  It 
may  impose  different  specific  taxes  upon  dif- 
ferent trades  and  professions^  and  vary  the 
rates  of  excise  upon  various  products.  It 
may  tax  real  estate  and  personal  property 
in  a  different  manner.  It  may  tax  visible 
property  only,  and  not  tax  securities  for 
payment  of  money.  It  may  allow  deductions 
for  indebtedness,  or  not  allow  them.  All 
such  regulations,  and  those  of  like  charactw, 
so  long  as  they  proceed  within  reasonable 
limits  and  general  usage,  are  within  the  dis- 
cretion of  the  State  Legislature,  or  the  peo- 
ple of  the  state  framing  their  Constitution." 
And  so  Mr.  Justice  Miller,  speaking  for  the 
court  in  Davidson  v.  New  Orleans.  96  U.  S. 
97.  24  L.  Ed.  616,  said:  "The  federal  Con- 
stitution imposes  no  restraints  on  the  state 
in  regard  to  unequal  taxation/*  The  court 
through  Mr.  Justice  Lamar,  in  Express  Co. 
V.  Seibert  142  U.  S.  339,  12  Sup.  Ct  250,  85 
L.  Ed.  1035,  was  equally  emphatic.  He  said 
on  page  351,  142  U.  S.,  and  on  page  253,  12 
Sup.  Ct:  ••This  court  has  repeatedly  laid 
down  the  doctrine  that  diversity  of  taxa- 
tion, both  with  respect  to  tlie  amount  Im- 
posed and  the  various  species  of  property 
selected,  either  for  bearing  its  burdens  or 
from  being  exempt  from  them,  is  not  incon- 
sistent with  a  perfect  'uniformity*  and  'equal- 
ity* of  taxation,  in  the  proper  sense  of  those 
terms,  and  that  a  system  which  imposes  the 
same  tax  upon  every  species  of  property,  ir- 
respective of  its  nature  or  condition  or  class, 
will  be  destructive  of  the  principles  of  uni- 
formity and  equality  in  taxation,  and  of  a 
Just  adaptation  of  property  to 'its  burdens.*' 
And  it  was  said  in  Merchants'  &  Manufac^ 
turers*  Nat  Bank  v.  Pennsylvania,  167  U. 
S.  461,  17  Sup.  Ct  829,  42  L.  Ed.  236:  "In- 
deed, ttds  whole  argument  of  a  right  under 
the  federal  Constitution  to  diallenge  the  tax 
law  on  the  ground  of  inequality  in  the  bur- 
dens resulting  from  the  operation  of  the  law 
is  put  at  rest  by  the  decision  in  Bell's  Gap 
R.  Co.  V.  Pennsylvania.**  Magoun  v.  Illi- 
nois Trust  &  Sav.  Bank.  18  Sup.  Ct  594,  599, 
170  U.  S.  283,  42  L.  Ed.  1037. 

"It  is  not  necessary  that  all  assessments 
and  taxes  should  be  equal  and  uniform  In 
order  to  be  valid.  First  the  aggregate 
amount  and  rate  of  assessment  and  the 
aggregate  amount  and  rate  of  taxation,  vary 
in  almost  every  county,  city,  township*  and 
school  district  in  the  state,  llie  aggregate 
rate  in  some  places  is  as  high  as  5  per  cent 
in  the  valuation  of  the  property,  in  othor 
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placet  It  is  a:8  low  aa  1  or '2  per  cent,  and 
yet  the  Constitution  says  that  tbe  Legisla- 
ture shall  provide  for  a  uniform  and  equal 
rate  of  assessment  and  taxation.  Now,  does 
this  mean  a  uniform  and  equal  rate  of  a»- 
sessment  in  taxation  throughout  the  state, 
and  for  every  part  or  portion  thereof,  and, 
if  not,  why  not?  There  are  reasons,  and 
sufficient  reasons,  but  they  do  not  float  up- 
on the  surface,  and  hence  we  would  expect 
that  strict  constructionists  would  refuse  to 
receive  them,  and  would  deny  their  validity 
even  when  shown  to  them.  Upon  this  ques- 
tion see  Bright  v.  McOullough,  27  Ind.  223 
et  seq.,  and  cases  there  dted.  It  is  uni- 
versally admitted  that  such  constitutional 
provision  does  not  apply  to  special  assess- 
ments or  special  taxes.  Neither  does  it  ap- 
ply strictly  to  license  taxes.  Neither  do  we 
suppose  that  capitation  taxes  or  poll  taxes, 
or  requirements  to  work  on  the  roads  or  to 
train  in  the  militia,  come  within  said  consti- 
tutional provision,  though  they  are  all  *tax- 
es*  in  one  sense.  But  those  taxes  which  do 
come  within  the  provision  are  not  required  to 
be^  and  are  not  always  in  practice,  levied  by 
a  uniform  rule.  Railroad  property  is  as- 
sessed in  one  manner,  and  other  property  is 
assessed  in  quite  a  different  manner.  The 
fact  is  that  the  Ck>nstitation  only  requires 
that  ordinary  and  usual  assessments  and  tax- 
ations shall  be  imposed  at  a  uniform  and 
equal  rate.  We  do  not  wish  to  fix  the  bound- 
aries of  the  operation  of  said  constitutional 
provision,  and  we  could  not  do  it  if  we 
would."  The  only  effect  of  this  decision  is 
that  it  announces  the  principle  that  the  Leg- 
islature may,  when  dividing  a  county  or 
township,  relieve  the  personal  property  of  the 
detached  territory  from  all  liability  for  pre- 
vious debts  of  the  county  or  township,  while 
continuing  the  liability  of  all  the  other  prop- 
erty, without  violating  the  constitutlonai  pro- 
vision. Ottawa  County  Ck)m'rs  v.  Nelson, 
10  E^an.  234,  239,  27  Am.  Rep.  101. 

Dovble  taxatioB. 

The  provision  of  the  Constitution  of  Cali- 
fornia providing  that  taxation  shall  be  equal 
and  uniform  prohibits  double  taxation.  If  a 
debt  for  money  loaned,  which  is  secured  by 
mortgage,  is  taxed,  and  the  mortgaged  prop- 
erty is  also  taxed,  it  is  double  taxation,  and  a 
violation  of  the  Constitution.  Savings  & 
Loan  Soc  t.  Austin,  46  Cal.  415,  476. 

Ezemptioiis. 

The  words  "equal  and  uniform,**  in  a 
constitutional  provision  that  taxation  shall 
be  equal  and  uniform,  and  all  property  shall 
be  taxed  in  proportion  to  its  value,  etc.,  ap- 
ply only  to  a  direct  tax  on  property,  but  the 
Legislature  may  select  and  exempt  such 
property  as  in  its  discretion  it  may  think 
propmr.  People  r.  Ooleman*  4  CaL  46,  55,  60 
Anu  Dec  681. 


"Equal  and  uniform  taxation,**  within 
the  meaning  of  the  constitutional  provision 
requiring  taxation  to  be  equal  and  unlfona, 
does  not  import  that  church  and  school  lands 
and  lands  of  the  United  States  shall  be  taxed 
to  the  same  extent  as  other  property,  and 
therefore  a  statute  exempting  such  lands  is 
not  unconstitutional.  High  y*  Shoemaker, 
22  Cal.  363,  369. 

The  provisions  of  Const  art  11,  I  IB, 
providing  that  taxation  shall  be  equal  and 
uniform  throughout  the  state,  and  providing 
that  all  property  in  the  state  shall  be  taxed 
in  proportion  to  its  value,  to  be  ascertained 
as  directed  by  law,  prohibits  the  Legislature 
from  exempting  any  kind  of  property  from 
taxation.  And  where  the  general  revenue 
law  subjects  all  solvent  debts  to  taxation, 
any  other  law  which  singles  out  a  class  of 
such  debts  and  exempts  them  from  taxation 
is  repugnant  to  the  clause  of  the  Constitu- 
tion which  declares  that  taxation  shall  be 
equal  and  tmiform.  People  v.  Eddy,  43  Cal. 
331,  336,  18  Am.  Rep.  143. 

A  provision  in  the  Constitution  that  all 
taxes  shall  be  equal  and  uniform  does  not 
prohibit  the  Legislature  from  exempting 
property  of  any  person  or  corporation  from 
taxation.  Columbia  &  P.  S.  R.  Co.  v.  Chil* 
berg,  84  Pac.  168,  164,  6  Wash.  612. 

The  words  ''all  property  shall  be  taxed 
in  proportion  to  its  value,"  in  a  constitution- 
al provision  requiring  equality  and  uniformi- 
ty of  taxation,  do  not  require  that  all  prop- 
erty shall  be  taxed  and  deny  to  the  Legisla- 
ture the  right  to  exempt  any.  The  purpose 
of  their  employment  is  to  fix  the  rule  for  the 
taxation  of  property.  The  intent  was  to  pro- 
tect against  the  taxation  of  property  except 
in  proportion  to  its  value,  to  be  ascertained 
as  directed  by  laW.  Mississippi  Mills  v. 
Cook,  56  Miss.  40,  56. 

The  phrase  ''uniform  and  equal  taxation** 
upon  every  species  of  property  taxed,  as  used 
in  Const  art  1,  8  27,  providing  that  the  tax 
shall  be  ad  valorem  only  and  uniform  upon 
every  species  of  property  taxed,  authorizes 
the  Legislature  to  exempt  some  property. 
Had  it  been  Intended  that  all  property  should 
be  taxed,  the  words  would  have  been  "uni- 
form upon  all  species  of  property";  but 
when  the  word  "taxed"  Is  added,  the  mean- 
ing plainly  is  that  the  Legislature  may  ex- 
empt certain  property,  yet  upon  whatever 
property  a  tax  is  laid  the  same  shall  be  by 
one  uniform  rate  according  to  its  value, 
aty  of  Athens  v.  Long,  54  Ga.  330,  331. 

The  constitutional  provision  for  "uni- 
form and  equal  taxation"  requires  that  no 
one  species  of  property  shall  be  taxed  high- 
er than  another  species  of  property  on 
which  taxes  shall  be  levied.  If  a  tax  at  all, 
then,  says  the  Constitution,  is  levied,  it 
must  be  equal  or  in  a  uniform  ratio,  but 
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the  right  of  the  Legislatnre  to  exempt  any 
property  It  might  see  fit  from  taxation  alto- 
gether is  not  affected  by  such  proyislon. 
Olty  of  New  Orleans  y.  Commercial  Bank, 
10  La.  Ann.  735,  786;  Same  y.  Dayideon,  30 
La.  Ann,  564,  665;  Same  y.  Fourchy,  Id. 
910.  91L 

Where  the  Oonstitntion  proyides  for  an 
eqnal  and  nnlform  tax,  a  statute  authorizing 
a  license  tax  on  all  hanks,  but  granting  an 
exemption  to  a  particular  bank,  is  contrary 
to  the  great  law  of  equality  and  uniformity, 
which  requires  that  all  the  entire  class  shall 
be  exempt,  or  that  all  composing  that  class 
shall  be  subject  to  the  same  Imposition.  City 
of  New  Orleans  y.  Louisiana  Say.  Bank  & 
Safe-Deposit  Ga,  81  l4U  Ann.  637,  63a 

Ideense  ov  ooeiipatloii  tases. 

Taxation  Is  "equal  and  uniform**  If  all 
persons  in  the  same  calling,  trade,  and  pro- 
fession are  taxed  alike.  Albrecht  y.  State,  8 
Tex.  App.  216,  84  Am.  Rep.  737;  Texas 
Banldng  ft  Ins.  Go.  y.  State,  42  Tex.  636, 
640;  Tied.  Lim.  {  101,  p.  282;  Oooley,  Const 
Um.  128»  138;  Hodgson  y.  Olty  of  New  Or- 
leans, 21  La.  Ann.  301.  Under  this  rule  a 
statute  proylding  for  an  occupation  tax  on 
lawyers  is  not  yiolatiye  of  a  proyislon  that 
all  taxation  must  be  equal  and  uniform. 
Bx  parte  Williams,  20  S.  W.  580,  582,  81 
Tex.  Or.  R.  262,  i21  L.  R.  A.  788. 

The  constitutional  proyislon  that  taxes 
shall  be  equal  and  uniform  applies  only  to 
a  direct  tax  on  property,  and  does  not  lim- 
it the  power  of  the  Legislature  as  to  the  ob- 
jects of  taxation,  being  intended  only  to 
preyent  an  arbitrary  taxation  of  property 
according  to  kind  or  quality,  without  regard 
to  yalue.  Phoenix  Carpet  Go.  y.  State,  22 
South.  627,  628,  118  Ala.  148,  72  Am.  St 
Rep.  143;  Beebe  y.  Wells,  15  Pac.  565,  567, 
37  Kan.  472;  City  of  Newton  y.  Atchison, 
1  Pac.  288,  290,  31  Kan.  151,  47  Am.  Rep. 
486.  It  refers  to  a  property,  and  not  to  a 
license  tax.  Taxes  cannot  be  leyled  by  an 
"equal  and  uniform"  rate  except  on  the  yalua 
City  of  Newton  y.  Atchison,  1  Pac.  288,  290. 
81  Kan.  151,  47  Am.  Rep.  486. 

The  words  "equal  and  uniform,"  in  re- 
lation to  taxation,  do  not  by  any  fair  rule 
of  Interpretation  extend  to  occupation  taxes. 
People  y.  Coleman,  4  OaL  46,  55,  60  Am.  Dec 
581. 


EQUAX*  DEOBEB. 

The  law  of  descent  that  If  an  intestate 
shall  haye  no  issue  nor  widow,  and  no 
father,  mother,  brother,  nor  sister,  his  es- 
tate shall  descend  to  his  nearest  of  kin  *te 
equal  degree,"  should  be  construed  to  ex- 
clude all  others  than  those  who  stand  in  the 
same  degree  of  kinship.  Van  Cleye  y.  Van 
Fossen,  41  N.  W.  268^  259,  78  Mich.  342.  . 


The  term  "^equal  degresT*  means  tbom 
persons  who  stand  in  tlie  same  nearness  of 
blood  relationslilp  to  the  intestate.  Heknes 
y.  Elliott  14  &  W.  930,  981,  89  Tenn.  446,  10 
L.R.  A.535. 

The  phrase  "equal  degree  of  consan- 
guinity," as  used  in  statutes  of  descent  and 
distribution,  is  not  the  same  as  "next  of 
kindred,"  but  applies  peculiarly  to  the  de- 
scent of  real  estate,  by  its  yery  structure 
referring  to  the  common  ancestor  through 
whose  blood  the  estate  is  supposed  to  come, 
and  is  most  appropriately  used  to  express 
the  common-law  rule  which  calculated  only 
the  degrees  of  the  Intestate  from  the  common 
ancestor,  and  held  all  from  his  blood  in  the 
same  degree.  Fldler  y.  ^Higglns,  21  N.  J. 
Bq.  (6  0.  B.  Green)  188^  162. 

EQUAL  DISTAKOE. 

Code,  I  1966,  imposes  a  penalty  on  any 
railroad  which  shall  charge  for  transporta- 
tion of  any  freight  oyer  its  road  a  greater 
sum  than  shall  be  charged  at  the  same  time 
by  it  for  an  equal  quantity  of  the  same  class 
of  freight  transported  in  the  same  direction 
oyer  any  portion  of  the  same  railroad  of 
equal  distance.  Held,  that  the  phrase  "oyer 
any  portion  of  the  same  railroad"  is  intended 
to  secure  equality  and  uniformity  of  char- 
ges, and  to  exclude  the  conclusion  that 
"equal  distance"  means  the  same  or  identi- 
cal distance.  Hines  y.  Wilmington  ft  W. 
R.  Ga,  95  N.  a  434,  440,  59  Am.  Rep.  25a 

EQUAL  FAOXLITIES. 

"Equal  facilities,"  as  used  in  Interstate 
Commerce  Act,  |  8,  requiring  carriers  to 
afford  all  reasonable,  proper,  and  equal  fa- 
cilities to  oonnectlng  carriers  for  the  inter- 
change of  traffic,  means  equal  facilities  un- 
der similar  circumstances  and  conditions. 
Little  Rock  ft  M.  R.  Go.  y.  St  Louis,  I.  M. 
ft  S.  R.  Go.  (U.  S.)  63  Fed.  775,  778,  11  G. 
G.  A.  417,  26  G.  G.  A.  192.  It  does  not  in- 
clude an  act  which  inyolyes  the  use  of  the 
track  or  terminal  facilities  of  the  recelying 
company.    Id.  (U.  S.)  59  Fed.  400,  402. 

EQUAL  FOOTIHG. 

When  a  state  is  admitted  into  the  Union 
upon  an  "equal  footing"  with  the  original 
states,  all  residents  thereof  who  are  endow- 
ed by  Congress  with  political  rights  and 
priylleges,  or  who,  with  the  consent  of  Con- 
gress, are  permitted  to  participate  in  the 
formation  of  the  new  etats^  become  eillzenB 
of  the  United  States  by  adoption,  eyen 
though,  being  foreigners,  they  haye  neyer 
complied  with  the  requirements  of  the  nat- 
uralization laws.  Boyd  y.  Nebraska,  12 
Sup.  Ot  875,  148  U.  &  185,  86  L.  Ed.  106 
(reyerslng  SUte  y.  Boyd,  48  H.  W.  789,  749^ 
31  Neb.  682). 
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aaVAL  MOIETIBS. 

A  deylM  or  bequest  to  seytfal  penons 
*^  equal  moletiea"  makes  the  objects  ten- 
ants in  common.  Stetson  t»  Itostman,  Zi 
AtL  868,  870,  84  Me.  8e6w 

EQUAL  PABTHEB. 

As  nsed  by  a  witness  in  regard  to  an 
agreement  to  farm  certain  lands  with  de- 
fendant and  others,  stating  that  he  went  in 
equally  to  purchase  and  that  they  were  to  be 
equal  partners  in  buying  the  land,  the  ex- 
pression "equal  partners"  was  clearly  un- 
derstood not  in  the  technical  sense,  but  in 
the  popular  one,  as  denoting  a  purchase  on  | 
joint  account,  and  therefore  as  merely  syn- 
onymous    with    the    former    expression    of  | 
••equaL"    Richards  ▼.  Fraser,  69  Pac  83,  84, ' 
186  GaL  460. 

EQUAL  POBTXOXS. 

In  a  will,  the  general  scheme  of  which 
was  an  equal  division  among  all  the  testa- 
tor's children,  the  words  "equal  portions'* ! 
did  not  mean  in  equal  aliquot  parte,  but  in ! 
proportions  equalised  by  charging  advances ! 
previously  made,  deducting  them  from  the  ■ 
respective  shares,  and  replacing  the  amounte  i 
thus  obtained  as  a  part  of  the  estate  to  be  i 
divided.    Oummings  v.  Bramhall,  120  Mass. 
C62,  668  (citing  Treadwell  v.  Oordis,  71  Mass. 
[5  Gray]  841). 

EQUAL  FBOPOBTIOK8. 

"Equal  proportions,"  as  used  in  Laws 
1874^  p.  6CS4,  providing  that  the  taxes  for 
gas,   water,   and  ferry  of  a   certain  town 
should  be  assessed  in  equal  proportions  on 
all  lote,  means  proportioned  on  the  basis  of 
equality.    The  proportion  must  be  made  on 
the  comparative  relation  of  one  lot  to  the! 
other  in  value  or  enjoyment  of  privilege,  and  j 
does  not  mean  that  the  assessment  shall  be ; 
in  equal  sums  on  all  lote.    Oossitt  v.  Beimen-  \ 
Schneider,  89  N.  J.  Law  (10  Yroom)  626,  626.  j 

Where  a  deed  of  assignment  provides 
that,  if  there  shall  not  be  money  suiBcient  to 
pay  the  debte  in  full,  then  they  should  be 
paid  in  "Just  and  equal  proportions,"  it 
means  that  as  the  fund  to  be  divided  is  to 
the  amount  of  the  debts,  so  is  the  debt  of 
any  individual  to  the  dividend  be  will  be  en- 
titled to  receive.  Cheever  v.  Imlay  (Pa.)  7 
Berg.  &  R.  610^  614. 

EQUAL  ntOTEOnOE  OF  THE  LAW. 

"BSqual  protection  of  the  law"  is  secured 
If  the  laws  epenite  on  all  alike  and  do  not 
subject  an  individual  to  an  arbitrary  exer- 
cise of  the  powers  of  government  Duncan 
V.  Missouri,  162  U.  8.  877,  882,  14  Sup.  Ot 
070,  671,  88  L.  Bd.  486;   Philbrook  T.  New- 


man (U.  8.)  86  Fed.  189,  148;  Stete  v.  CSadi- 
gan,  60  Aa  1079,  1081,  78  Yt  246^  67  L.  B. 
A.  666,  87  Am.  St  Rep.  714. 

Equal  protection  only  extends  to  forbid- 
ding any  discrimination  as  to  the  righte  of 
the  cltizeD,  and  places  all  the  inhabitante  of 
the  state  on  an  absolute  equality  before  the 
law.  "By  'equal  protection'  is  meant  equal 
security  to  any  one  in  his  private  rights;  Id 
his  right  to  life,  to  liberty,  to  property,  and 
to  the  pursuit  of  happiness.  It  implies  not 
only  that  the  means  which  the  law  affords 
for  such  security  shall  be  equally  accessible 
to  him,  but  that  no  one  shall  be  subject  to 
any  greater  burdens  and  charges  than  such 
as  are  imposed  on  all  others  under  like  dr- 
cumstences.  This  protection  attends  every 
one  everywhere,  whatsoever  be  his  position 
in  society,  or  his  association  with  others  ei- 
ther for  private  improvement  or  pleasure. 
It  does  not  leave  him  because  of  any  social 
or  ofUdial  position  which  he  may  hold,  or  be- 
cause he  may  belong  to  a  political  body  or 
a  religious  society,  or  be  a  member  of  a  com- 
mercial, manufacturing,  or  transportation 
company.  It  is  the  shield  which  the  arm  of 
our  blessed  government  holds  at  all  times 
over  every  one,  man,  woman,  and  child,  in 
all  ite  broad  domain,  wherever  they  may  go 
and  in  whatever  relations  they  may  be  pla- 
ced." Northern  Pac.  R.  Co.  v.  Garland,  3 
Pac.  134,  162,  6  Mont  146  (citing  Santa 
Clara  County  v.  Southern  Pac.  R.  0>.  [U.  S.] 
18  Fed.  886).  See,  also.  In  re  Grice  (U.  8.) 
70  Fed.  627,  646. 

The  guaranty  of  "equal  protection  of  the 
laws"  means  that  no  person  or  class  ot 
persons  shall  be  denied  the  same  protection 
of  the  laws  which  is  enjoyed  by  other  per- 
sons or  other  classes  in  the  same  place  and 
under  like  circumstences.  Missouri  v.  Lew- 
is, 101  U.  S.  22,  26  L.  Ed.  080.  The  equal 
protection  of  the  laws  is  a  pledge  of  a  protec- 
tion of  equal  laws,  and  does  not  subject  the 
individual  to  an  arbitrary  exercise  of  the 
power  of  the  government  Connolly  v.  Un- 
ion Sewer  Pipe  Co.,  22  Sup.  Ct  431,  489,  184 
U.  S.  640,  46  L.  Bd.  679. 

"'Equal  protection  of  the  laws'  of  a 
stete  is  extended  to  persons  within  ite  Juris- 
diction, within  the  meaning  of  the  amend- 
ment when  ite  courts  are  open  to  them  on 
the  same  condition  as  to  others,  with  like 
rules  of  evidence  and  modes  of  procedure, 
for  the  security  of  their  persons  and  proper- 
ty, the  prevention  and  redress  of  wrongs, 
and  the  enforcement  of  contracte;  when 
they  are  subjected  to  no  restrictions  in  the 
acquisition  of  property,  the  enjoyment  of 
personal  liberty,  and  the  pursuit  of  happi- 
ness which  do  not  greatly  affect  others; 
when  they  are  liable  to  no  other  or  greater 
burdens  and  charges  than  such  as  are  laid 
upon  others;  and  when  no  different  or  great- 
er punishment  is  enforced  against  them  foi 
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a  Tloiatioii  of  the  laws.*'  State  v.  Montgom- 
ery, 47  Aa  166,  168,  94  Me.  192,  80  Am.  St 
Rep.  386. 

Const  U.  S.  Amend.  14,  "did  not  create 
any  legal  new  rights,  but  operated  upon 
rights  as  It  found  them  established,  and  de- 
clared that  such  as  they  were  in  each  state 
they  should  be  enjoyed  by  all  persons  alike. 
Ward  V.  Flood,  48  Cal.  36.  50,  17  Am.  Rep. 
405. 

Where  proceedings  to  disbar  an  attor- 
ney were  the  same  usually  resorted  to  In 
like  cases,  the  attorney  was  not  disbarred 
without  "equal  protection  of  the  law."  And 
a  contention  that  such  disbarment  was  arbi- 
trary, within  such  definition,  because  he  was 
not  cited  to  answer  some  of  the  charges  of 
which  he  was  found  guilty,  cannot  be  sus- 
tained where  he  was  found  guilty  of  charges 
named  in  the  citation  sufficient  to  Justify  the 
Judgment  pronounced.  Philbrook  y.  New- 
man (U.  S.)  85  Fed.  139,  143. 

Laws  1891,  c.  320,  {  1,  providing  that 
the  Governor  shall,  without  Judicial  proceed- 
ings, suspend  any  railroad  commissioner  who 
becomes  Interested  in  a  railroad,  does  not 
deny  to  such  commissioners  the  equal  pro- 
tection of  the  law.  In  violation  of  Const  U. 
S.  Amend.  14,  S  1.  State  v.  Wilson,  28  S.  E. 
554^  121  N.  C.  425. 

ClassifloAtlon      and      pvaisluiient      of 
oiin&es* 

"As  guarantied  every  citizen  by  the  fed- 
eral Constitution"  Implies  not  only  that  the 
courts  of  the  country  shall  be  open  to  him 
on  the  same  terms  as  to  all  others  for  the 
security  of  his  person  or  property,  the  pre- 
vention or  redress  of  wrongs,  and  the  en- 
forcement of  contracts,  but  that  no  charges 
or  burdens  shall  be  laid  on  him  which  are 
not  equally  borne  by  others,  and  that  in  the 
administration  of  criminal  Justice  he  shall 
suffer  for  his  offenses  no  greater  or  different 
punishment  Ho  Ah  Kow  v.  Nunan  (U.  S.) 
12  Fed.  Cas.  252  (cited  in  Re  Tiburclo  Par- 
rott  [U.  S.]  1  Fed.  481,  511);  Pace  v.  Ala- 
bama, 1  Sup.  Gt  637,  638,  106  U.  S.  583,  27 
U  Ed.  207. 

The  provision  In  the  Constitution  that 
all  persons  are  entitled  to  equal  protection  of 
the  law  has  been  construed  to  mean  the  pro- 
tection of  equal  laws.  Tick  Wo  v.  Hop- 
kins, 118  U.  S.  356.  358,  6  Sup.  Ct  1064,  30 
L.  Ed.  220.  Assuredly,  one  of  the  tests  by 
which  the  equality  of  the  law  must  be  meas- 
ured is  the  equality  of  punishment  it  pre- 
scribes against  its  violators.  People  v.  Duke, 
44  N.  Y.  Supp.  336,  339,  19  Misc.  Rep.  292. 

Code  Ala.  fi  4184,  provides  that  if  any 
man  and  woman  live  together  In  adultery 
or  fornication  they  shall  be  liable  to  a  cer- 
tain fine  and  Imprisonment  in  the  county 


Jail  for  six  months.  Section  4189  declares 
that,  if  any  white. person  and  negro  commit 
such  offense,  each  shall  be  liable  to  a  fine 
larger  In  amount  than  that  prescribed  by 
section  4184,  and  to  Imprisonment  In  the  pen- 
itentiary for  from  two  to  seven  years.  Held, 
that  the  two  sections  were  consistent  with 
each  other,  and  not  obnoxious  to  the  four- 
teenth amendment  of  the  federal  Constitu- 
tion, as  denying  to  one  person  the  equal  pro- 
tection of  the  laws.  Pace  v.  Alabama,  1  Sup. 
Ct  637,  638,  106  U.  8.  583,  27  L.  Ed.  207. 

Olassiiloatlon  of  localities. 

The  ''equal  protection  of  the  laws,"  with- 
in the  meaning  of  the  fourteenth  amendment 
of  the  federal  Constitution,  contemplates  the 
protection  of  persons  and  classes  of  i>ersons 
against  unjust  discrimination  by  the  state, 
and  does  not  relate  to  territorial  or  munici- 
pal arrangements  made  for  different  portions 
of  the  state.  Thus  a  state  is  not  prohibited 
from  prescribing  the  Jurisdiction  of  Its  sev- 
eral courts,  either  as  to  their  territorial  lim- 
its, or  the  subject-matter,  amount,  or  finality 
of  their  respective  Judgments  or  decrees,  and 
provisions  and  statutes  establishing  one  sys- 
tem of  laws  In  courts  in  one  portion  of  the 
territory  of  the  state  different  from  that  In 
the  remaining  portion  is  not  In  violation  of 
the  provision.  Missouri  v.  Lewis,  101  U.  S. 
22,  29,  25  L.  Ed.  989.  Under  this  principle. 
Act  Feb.  1,  1879,  making  it  unlawful  to 
transport  cotton  in  the  seed  during  the  night- 
time within  certain  counties  of  the  state,  is 
not  unconstitutional  as  denial  of  equal  pro- 
tection of  the  laws.  Davis  v.  State,  68  Ala. 
58,  44  Am.  Rep.  128. 

ClassifloatioiL  of  persons,  etc. 

By  the  term  "equal  protection  of  the 
laws,"  as  used  In  the  constitutional  limita- 
tion that  a  state  cannot  deprive  any  one 
within  its  Jurisdiction  of  the  equal  protection 
of  the  laws.  Is  meant  equal  security  under 
them  to  every  one  under  similar  terms  In 
his  life,  his  liberty,  his  property,  and  In  the 
pursuit  of  happiness.  It  not  only  implies  the 
right  of  each  to  resort  on  the  same  terms 
with  others  to  the  courts  of  the  country  for 
the  security  of  his  person  and  property,  the 
prevention  and  redress  of  wrong,  and  the 
enforcement  of  contracts,  but  also  his  exemp- 
tion from  any  greater  burdens  and  charges 
than  such  as  are  usually  Imposed  upon  all 
others  under  like  circumstances.  A  state 
statute  prohibiting  all  combinations  in  re- 
striction of  competition  or  trade,  which  ex- 
empts from  Its  provisions  agricultural  pro- 
ducts or  live  stock  while  In  the  hands  of  the 
producer,  violates  such  provision  of  the  Con- 
stitution. In  re  Grice  (U.  S.)  79  Fed.  627, 
645.  And  an  act  providing  for  the  examina- 
tion and  licensing  of  barbers,  and  that  no 
person  shall  receive  a  certificate  who  at  the 
time  of  his  examination  is  an  alien,  violatesr 
such  provision.    Templar  v*  Michigan  State 
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Board  of  Examiners  of  Barbers,  90  N.  W. 
1058,  1068,  181  IficlL  254. 

*'EquaI  protection  of  the  laws,"  within 
the  constitutional  meaning  of  the  guaranty, 
is  not  denied  to  any  person  by  a  statute 
which  is  applicable  to  all  persons  under  like 
circumstances,  and  does  not  subject  the  in- 
dividuals to  an  arbitrary  power.  Glass  leg- 
islation, discriminating  against  some  and 
favoring  others.  Is  prohibited,  but  legislation 
which,  in  carrying  out  a  public  purpose,  is 
limited  in  Its  application,  if  within  the 
sphere  of  its  operation  it  affects  all  persons 
similarly  situated,  is  not  within  the  meaning 
of  the  amendment  Hawkins  ▼.  Boberts,  27 
South,  327,  332,  122  Ala.  130. 

"Equal  protection  of  the  laws"  means 
equal  exemption  with  others  of  the  same 
class  from  all  charges  and  burdens  of  eyery 
kind.  A  classification  which  makes  a  dis- 
tinction between  corporations  identically 
alike  in  organization,  capital,  and  all  other 
powers  and  privileges  conferred  by  law,  and 
limits  the  amount  of  charges  to  be  made  by 
one  of  such  corporations  for  services,  denies 
it  equal  protection  of  the  laws.  Cotting  v. 
Godard,  22  Sup.  Ct  30,  42,  183  U.  S.  79,  46  L. 
Ed.  92. 

Const  Amend.  14,  providing  that  no 
state  shall  deny  to  any  person  within  its 
jurisdiction  the  "equal  protection  of  the 
l{iws,"  means  that  the  laws  of  the  state  must 
be  equal  in  their  benefit  as  well  as  equal 
in  their  burdens,  and  that  less  would  not  be 
the  equal  protection  of  the  laws.  This  did 
not  mean  absolute  equality  in  distributing 
the  benefits  of  taxation.  This  is  impractica- 
ble, but  it  does  mean  the  distribution  of  the 
benefits  on  some  fair  and  equal  classifica- 
tion or  basis.  Claybrook  v.  City  of  Owens- 
boro  (U.  S.)  16  Fed.  297,  301. 

The  constitutional  provision  of  "equal 
protection  of  the  laws*'  is  violated  by  laws 
which  hedge  the  right  to  labor,  and  to  trans- 
act business,  with  conditions  and  exactions 
for  -one  class  which  do  not  exist  for  others. 
State  V.  Cadigan,  50  Atl.  1079,  1081,  73  Vt 
245,  57  L.  R.  A.  666»  87  Am.  St  Rep.  714. 

"Equal  protection  of  the  laws,"  as  used 
in  Const  U.  S.  Amend.  14,  which  prohibits 
any  state  from  denying  to  any  person  with- 
in Its  Jurisdiction  the  equal  protection  of 
the  laws,  is  so  construed  as  to  prevent  the 
states  from  passing  laws  which  make  unjust 
discriminations  among  persons,  based  on  dif- 
ferences of  race  or  social  condition.  A  law 
which  provides  a  distinct  mode  of  taxation 
for  a  particular  designated  class  of  prop- 
erty, which  laws  requires  the  application  of 
the  same  methods  to  all  constituents  of  such 
class,  so  that  it  will  operate  equally  and  uni- 
formly on  all  persons  in  similar  circumstan- 
ces, is  not  prohibited  by '  this  amendment 
State  Board  of  Assessors  v.  Central  R.  Co., 
4  AU.  578,  612,  48  N.  J.  Law  (19  Yroom)  146. 


Same— SAoe  diserimiiiation. 

A  statute  denying  a  Chinaman  the  right 
to  give  evidence  in  favor  of  or  against  any 
white  person  does  not  deny  to  him  the  "equal 
protection  of  the  laws."  The  facts  being 
proven,  the  law  pronounces  the  same  Judg- 
ment upon  him  as  upon  another.  Under  the 
same  facts  the  law  provides  him  the  same 
protection  against  threatened  violence  as  it 
does  the  white  man.  He  is  entitled  to  the 
protection  of  the  whole  police  power  the 
same  as  any  other  inhabitant  Those  com- 
mitting crime  against  him  are  punished  the 
same  as  though  the  crime  had  been  commit- 
ted upon  a  white  man.  The  law  affords  him 
every  means  of  bringing  the  facts  to  the 
knowledge  of  the  courts  for  Judicial  action 
as  is  afforded  to  the  white  man.  The  mere 
fact  that  the  rule  operates  to  forbid  him  to 
bear  testimony  in  an  action  in  which  he  is 
interested  as  against  a  white  man  is  not  a 
denial  of  the  equal  protection  of  the  laws. 
He  is  not  excluded  because  he  is  the  injured 
party  and  also  a  Chinaman,  but  because  on 
other  grounds  he  is  an  incompetent  witness. 
People  V.  Brady,  40  Cal.  198,  199,  208,  213,  6 
Am.  Rep.  604. 

The  "equal  protection  of  the  laws," 
within  the  meaning  of  the  clause  of  the  fed- 
eral Constitution,  applies  to  the  laws  of  a 
state  in  reference  to  the  right  to  attend  the 
public  schools,  and  therefore  an  absolute 
exclusion  of  colored  children  would  be  in 
violation  of  the  provision,  but  laws  estab- 
lishing different  schools  for  white  children 
and  colored  children  are  not  in  violation 
thereof.  Ward  v.  Flood,  48  Cal.  36,  50,  17 
Am.  Rep.  406. 

The  prohlbitlonB  of  the  fourteenth 
amendment  extend  to  all  actions  of  the  state 
denying  equal  protection  of  the  laws,  wheth- 
er such  action  be  by  the  legislative,  execu- 
tive, or  the  Judicial  department  of  the  state. 
Though  it  cannot  be  said  a  mixed  Jury  in  a 
particular  case  is  essential  to  the  equal 
protection  of  the  laws,  and  though  a  right 
to  it  is  not  given  by  the  fourteenth  amend- 
ment, yet  if  a  state  officer,  in  violation  of 
the  state  laws,  refuses,  in  a  criminal  proceed- 
ing against  a  colored  person,  to  select  per- 
sons of  the  colored  race  as  Jurors,  solely  be- 
cause of  their  color,  his  act  is  prohibited  by 
the  constitutional  amendment,  though  It  is 
not  such  an  act  as  will  authorize  the  removal 
of  the  proceedings  into  the  federal  courts. 
Ex  parte  Virginia,  100  U.  8.  313,  318,  25  L. 
Ed.  667. 

While  a  colored  citizen,  party  to  a  trial 
involving  his  life,  liberty,  or  property,  can- 
not claim,  as  a  matter  of  right,  that  his 
race  shall  have  a  representation  on  the  Jury, 
and  while  a  mixed  Jury,  in  a  particular  case, 
is  not  always  or  absolutely  necessary  to  the 
"equal  protection  of  the  law,"  he  Is  entitled 
to  demand  that,  in  the  Belectien  of  Jurors 
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to  pass  upon  his  life,  liberty,  or  property, 
there  shall  be  no  exclusion  of  bis  race*  and 
no  discrimination  against  them,  because  of 
their  color.  Neal  v.  Delaware^  103  U.  S: 
370,  894^  26  L.  Ed.  567. 

.  Peonace. 

Act  Ala.  March  1,  1901  (Acts  1901,  p. 
1208),  ft  1,  making  it  a  penal  offense  where 
a  person  who  has  contracted  in  writing  to 
labor  for  or  serve  another  for  any  given 
time,  or  any  person  who  has  by  written  con- 
tract leased  or  rented  land  from  another  for 
any  specified  tlme^  or  any  person  who  has 
contracted  in  writing  with  the  party  furnish- 
ing lands,  or  the  lands  and  teams  to  culti- 
vate it,  either  to  furnish  the  labor  or  labor 
and  teams  to  cultivate  the  lands,  afterwards, 
without  the  consent  of  the  other  party,  and 
without  sufficient  excuse,  to  be  adjudged  by 
the  court,  shall  leave  such  other  party  or 
abandon  such  contract,  or  leave  or  abandon 
the  leased  premises  or  land  and  take  employ- 
ment of  a  similar  nature  from  another  per- 
son without  first  giving  him  notice  of  the 
prior  contract;  is  void  as  in  violation  of  the 
Constitution  of  the  United  States,  in  denying 
to  the  Classes  of  citizens  affected  the  equal 
protection  of  the  laws.  It  attaches  conse- 
quences to  the  breaches  of  their  contract  ob- 
ligation, and  erects  barriers  to  their  right  to 
pursue  their  usual  callings,  which  are  raised 
up  by  hiw  against  no  other  class  of  man 
under  like  circumstances.  It  attempts  to 
coerce  performance  of  their  contracts  of  per- 
sonal service  by  means  unknown  to  the  law 
of  the  land  in  the  same  localities  upon 
breach  of  like  contracts  by  all  othet  classes 
of  citizens.  Peonage  Cases  (U.  S.)  123  Fed. 
671,  691. 

PoUoe  power* 

The  "equal  protection  of  the  laws"  im- 
plies not  merely  equal  accessibility  to  the 
courts  for  the  prevention  or  redress  of 
wrongs  and  the  enforcement  of  rights,  but 
equal  exemption  with  others  in  like  condi- 
tion from  charges  and  liabilities  of  every 
Idnd.  But  the  clause  in  the  fourteenth 
amendment  does  not  limit,  nor  was  it  de- 
signed to  licnit,  the  subjects  upon  which  the 
police  power  of  the  state  may  be  exerted. 
The  state  can  now,  as  before,  prescribe  regu- 
lations for  the  health,  good  order,  and  safe- 
ty of  society,  and  adopt  such  measures  as 
will  advance  its  interests  and  prosperity.  The 
fourteenth  amendment  simply  requires  that 
such  legislation  shall  treat  alike  all  persons 
brought  under  subjection  to  it  The  equal 
protection  of  the  law  is  afforded  when  this  is 
accomplished.  Minneapolis  &  St  L.  B.  Co. 
V.  Beckwlth,  9  Sup.  Ct  207,  129  U.  S.  26, 
32  L.  Ed.  585;  State  v.  Pennoyer,  18  AtL 
878,  880,  66  N.  EL  113,  5  L.  B.  A.  709. 

Unequal  taxation  or  exemption* 

Const  Amend.  14  must  be  construed  as 
imposing  a  limitation  upon  the  exercise  of 


all  the  powers  of  the  state  which  can  touch 
the  individual  or  his  property,  including 
among  them  that  of  taxation.  Whatever 
the  state  may  do,  it  cannot  deprive  any 
one  within  its  Jurisdiction  of  the  equal  pro- 
tection of  the  lawflf,  and  by  "equal  protec- 
tion of  the  laws"  is  meant  equal  security  un- 
der them  to  every  one,  on  similar  terms,  in 
his  life,  his  liberty,  his  property,  and  in  the 
pursuit  of  happiness.  It  not  only  implies 
the  right  of  each  to  resort  on  the  same  terms 
as  others  to  the  courts  of  the  country  for 
the  security  of  his  person  and  property,  the 
prevention  and  redress  of  wrongs,  and  the 
enforcement  of  contracts,  but  also  his  ex- 
emption from  any  greater  burdens  or  char- 
ges than  such  as  are  equally  imposed  upon 
all  others  under  like  circumstances.  Unequal 
exactions  of  every  form,  or  under  any  pre- 
tense, are  absolutely  forbidden  and,  of  course, 
unequal  taxation.  It  ia  not  possible  to  con- 
ceive of  "equal  protection"  under  any  sys- 
tem of  laws  where  arbitrary  and  unequal 
taxation  is  permissible.  San  Mateo  County 
V.  Southern  Pac.  B.  Co.  (U.  S.)  13  Fed.  722, 
783. 

The  "equal  protection  of  the  laws"  guar- 
antied by  the  federal  Constitution  Implies 
not  only  that  the*  means  for  the  security 
of  his  private  rights  shall  be  accessible  to 
him  on  the  same  terms  with  others,  but  also 
that  he  shall  be  exempt  from  any  greater 
burdens  or  charges  than  such  as  are  equal- 
ly Imposed  upon  all  others  under  like  cir- 
cumstances, including  unequal  exactions  of 
any  kind,  among  them  that  of  unequal  taxa- 
tion. Santa  Clara  County  v.  Southern  Pac. 
R.  Co.  (U.  S.)  18  Fed.  886,  390. 

U.  8.  Const  Amend.  14,  art  1,  provid- 
ing that  no  state  shall  deny  to  any  person 
within  its  Jurisdiction  the  "equal  protection 
of  the  laws,"  does  not  mean  that  certain 
property  for  public  uses  shall  not  be  exempt 
from  taxation  when  the  general  public  re- 
ceive the  benefit  of  such  exemption.  North- 
em  Pac.  R.  Co.  V.  Carland,  8  Pac.  134»  152, 
5  Mont  146. 

EQUAL  TO. 

Act  May  11,  1897,  |  4  (P.  L.  53),  pro- 
vlding  that  municipal  authorltleB  shall,  be- 
fore issuing  any  obligations  for  an  increase 
of  municipal  indebtedness,  assess  and  levy 
an  annual  tax  which  shall  be  "equal  to" 
and  sufficient  for,  and  applied  exclusively  to^ 
the  payment  of  the  Interest  and  principal 
of  such  debt  within  a  period  not  exceeding 
30  years  from  the  date  of  such  increase 
of  indebtedness,  If  strictly  construed,  would 
require  that  the  amount  to  be  raised  by  the 
tax  should  be  exactly  the  same  as,  and  no 
more  or  no  less  than,  the  amount  of  the  prin- 
cipal and  interest  of  the  debt,  and,  if  the 
moneys  so  raised  are  to  be  applied  exclu- 
sively to  such  payment,  then  any  possible 
surplus  could  be  used  for  no  other  pniposeii 
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Barr  ▼.  City  oiC  PhiladelphU,  4S  AIL  885, 
888L  191  Pa.  438. 

'^qual  to/'  as  used  In  a  contract  Iqr 
which  defendants  agreed  to  heap  tha  num- 
ber of  boats  in  a  trelf  ht  Una  aonal  to  the 
number  of  boats  leased,  the  worda  meant 
"not  less  than/*  but  would  not  necessarily 
restrict  the  number  to  "not  mor^  than''  the 
number  leased.  In  common  use,  words  which 
are  absolutely  exact  in  mathematics  may  be 
inexact  and  yague.  The  phrase  "equal  to" 
excludes  the  idea  of  inferiority,  and  there- 
fore, when  we  assert  that  two  things  are 
"equal  to"  each  other,  we  giye  mathematical 
accuracy,  because  we  deny  the  inferiority  of 
either  to  the  other;  but  when  we  say  that 
one  person  or  thing  is  "equal  to"  anotha, 
we  do  not  necessarily  deny  its  superiority 
to  that  other.  The  phrase,  when  coupled 
with  an  adverbial  modification,  contains  an 
implication  of  superiority;  as,  to  say  that 
one  person  waa  at  least  "equal  to"  another  in 
a  certain  respect,  implies  that  he  is  or  may 
be  superior.  Stewart  y.  Lehigh  Valley  B.  Ca, 
88  N.  J.  Law  (9  Vroom)  605,  517. 

Act  July  12,  1882,  c.  290,  {  18,  22  Stat 
166  [U.  8.  Ck>mp.  St  1901,  p.  8497],  amenda- 
tory of  Rey.  St  S  6208  [U.  S.  Gomp.  St 
1901,  p.  8497],  which  prohibits  the  certifica- 
tion of  checks  "unless  the  drawer  has  on 
deposit  at  the  time  such  check  is  certified,  an 
amount  of  money  'equal  to'  the  amount  of 
such  check,  means,  'at  least  equal,'  or  'so 
much  money  as.'"  United  States  y.  Pot- 
ter (U.  S.)  66  Fed.  83,  92;  Same  T.  Dana, 
Id.;  Same  y.  French,  Id. 


EQUAL  TO  SAMPLES. 

A  contract  of  sale  of  foreign  refined  rape 
oil,  'Warranted  only  equal  to  samples,"  meant 
that  the  oil  to  be  deliyered  was  to  be  equal 
to  the  samples  in  quality.  Nichol  y.  Godta, 
10  Bxch.  191«  19a 


EQUALITT. 

The  term  "equality,'*  as  used  in  Rey.  St 
I  1799,  proyiding  that  in  deliberations  of 
creditors  in  insolyency  proceedings,  in  case 
of  any  equality,  the  number  of  persons  shall 
preyail,  refers  to  equality  in  amount  and 
not  in  number.  Winkler  t.  His  Oredltors,  84 
La.  Ann.  1221,  1223. 

EQITALIZATIOH. 

The  term  "equalization"  has  an  accept- 
ed significance  throughout  the  entire  coun- 
try. It  is  the  equalization  of  the  seyeral 
assessments  made  by  the  county  assessors 
between  the  seyeral  counties,  so  that  the 
aggregate  amount  of  taxation  shall  be  uni- 
formly borne  by  the  seyeral  counties.  Poe 
y.  Howell  (N.  M.)  67  Pac.  62,  65. 


"Bqualiaation,"  as  used  in  the  statute 
authorizing  equalization  of  yaluations,  means 
Jurisdiction  to  increase  or  dlmlniah  the  yalua- 
tion  of  pwsonal  property,  and  an  addition 
or  deduction  of  a  giyen  percentage  to  or  from 
the  assessed  yaluation.  Harney  y.  Mitchell 
County  Sup'rs,  44  Iowa,  208,  204. 

St  1896,  e  70,  art  7,  par.  5624,  {  1, 
proyides  that  the  Board  of  Equalization  shall 
examine  the  yarious  county  assessments  and 
equalize  them,  and  also  requires  such  board 
to  equalize  the  taxes  throughout  the  territory. 
It  was  held  that  the  board  had  no  author- 
ity to  raise  the  amounts  as  they  appeared 
in  the  yarious  county  assessments,  and  thus 
to  raise  the  aggregate  amount  of  property  in 
the  territory  aboye  the  total  sum  as  it  ap- 
peared in  such  assessments,  the  court  saying: 
"The  plain,  eyldent  meaning  of  the  word 
'equalization,'  as  here  used.  Is  to  take  the 
ayerage  of  the  assessments  throughout  all 
the  yarious  counties  upon  the  aggregate 
amounts  ascertained  by  the  assessments,  and 
to  see  that  the  counties  respectiyely  stand 
upon  an  equal  footing.  The  power  is  a 
power  to  equalize  the  different  assessmients 
of  yalues  from  the  yarious  counties  consti- 
tuting the  aggregate  amount  of  property  in 
the  territory,  and  is  not  a  power  to  raise  the 
aggregate  amount  of  all  the  property  in  the 
territory.  And  so  similar  statutes  through- 
out the  United  States,  whereyer  we  have 
been  able  to  find  them,  haye  announced  thi> 
same  interpretation  which  is  here  given  to 
this  Btotute."  Gray  t.  StUea,  49  Pac.  1083, 
1092,  6  Okl.  466. 

EQUALIZE. 

To  "equalize"  is  to  make  equal  to,  to 
take  a  number  of  objects  and  select  one  of 
such  number  for  the  standard,  and  make  all 
others  conform  to  it;  and  hence  the  power 
giyen  to  the  State  Board  of  Bqualization 
to  "equalize"  the  assessments  of  the  yarious 
counties  for  the  purposes  of  taxation  au- 
thorizes them  to  determine  from  the  returns 
made  which  of  such  returns,  in  the  Judgment 
of  the  board,  most  nearly  represents  an 
assessment  based  upon  the  true  cash  yalue 
of  the  property  in  such  county,  and  may 
adopt  such  return  as  the  standard  or  basis 
for  equalization,  and  may  add  to  or  deduct 
from  all  the  remaining  returns  such  per  cent, 
as  will  be  required  to  cause  the  yarious 
other  counties  to  conform  to  such  standard 
or  basis  of  assessed  yaluation,  notwithstand- 
ing such  action  may  result  in  increasing 
or  diminishing  the  aggregate  yaluation  as 
shown  by  the  returns  made  by  the  seyeral 
county  clerks.  Wallace  y.  Bullen,  64  Pac.  974, 
6  Okl.  757. 

To  "equalize"  means  to  make  equal, 
to  cause  to  correspond,  as  to  equalize  ac- 
counts or  taxes,  and  is  so  used  in  St  1893,  c. 
70,  art.  6,  {  2,  providing  that  the  board  of 
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county  oommlssloDers  sball  bold  a  session 
for  tbe  purpose  of  "equalizing"  the  assess- 
ment rolls  in  their  county  between  different 
townships.    Bardrick  y.  Dillon,  64  Pac.  785, 

787,  7  Okl.  53S. 

"Equalize,"  aa  used  In  Gen.  St  D.  G.  S 
186,  providing  for  the  creation  of  a  board  to 
"equalize"  the  property  of  railroad  compa- 
niea  for  taxation,  must  be  with  reference  to 
the  language  of  the  Oonstitution  requiring  a 
uniform  and  equal  rate  of  assessment,  and 
must  be  construed  to  mean  "to  secure  equal- 
ity."   Chamberlain  t.  Walter  (U.  S.)  60  Fed. 

788,  792. 

The  Board  of  Equalization  cannot  *'equal. 
ize"  taxes  and  assessments  without  consider- 
ing comparative  values.  The  purpose  of  equal- 
ization is  to  bring  the  assessments  of  different 
parties  to  the  same  relative  standard,  so  that 
no  one  may  be  compelled  to  pay  a  dispropor- 
tionate part  of  the  tax,  and  this  Involves  the 
right  of  citizens  to  complain  before  the 
board,  and  have  corrected  any  Inequality 
in  the  assessment  The  board  must  receive 
his  complaint,  hear  evidence  upon  the  ques- 
tion of  any  inequalities  presented  thereby,  de- 
termine the  facts,  and  equalize  the  assess- 
ments. State  V.  Karr,  90  N.  W.  298,  299,  64 
Neb.  614. 

As  the  term  "equalize"  is  used  with  ref- 
erence to  taxation,  it  is  not  synonymous 
with  "discharge,"  and  therefore  the  fact  that 
the  county  commissioners  acted  on  a  peti- 
tion of  a  railroad  to  equalize  a  tax  did 
not  deprive  the  commission  of  its  right  to 
act  on  a  subsequent  application  to  dis- 
charge the  tax  on  the  ground  that  the  com- 
mission having  once  acted,  its  power  to 
act  was  extinguished.  While  perhaps  the 
power  to  discharge  might  include  the  right 
to  equalize,  yet  the  authority  to  equalize 
would  give  no  direct  license  to  discharge. 
The  ultimate  object  might  possibly  be  ob- 
tained by  equalizing  to  a  minimum,  yet  that, 
if  done  in  good  faith,  would  be  an  extreme 
case,  and  an  evident  exception  to  the  rule. 
State  V.  Ormsby  County  Com'rs,  7  Nev.  392, 
397. 

EQUAI.I.T. 

In  Laws  1861,  c.  169,  declaring  that  when 
a  suit  or  proceeding  is  prosecuted  or  de- 
fended by  the  representatives  of  tbe  decedent 
the  opposite  party  shall  not  testify  as  to 
matters,  which.  If  true,  must  have  been 
equally  within  the  knowledge  of  the  deceased 
person,  "equally"  does  not  relate  to  the  de- 
gree of  knowledge  possessed  by  tbe  par- 
ties, but  is  used  in  the  sense  of  "alike," 
so  as  to  preclude  a  party's  evidence  where 
the  facts  to  which  he  is  called  are  known  to 
both.  Kimball  y.  Kimball,  16  Mich.  211, 
216. 

The  term  "equally  interested,"  when  us- 
ed in  reference  to  the  interest  of  two  or  more 


persons'  in  reference  to  a  business,  Imports 
equality  In  all  respects.  Connolly  v.  David- 
son, 15  Minn.  519,  520  (GIL  428,  429),  2  Am. 
Rep.  164. 

Rev.  St  S  891  [U.  8.  Comp.  St  1901,  p. 
672],  making  certified  copies  of  the  books 
of  the  Commissioner  of  the  General  Land 
Office  ''evidence  equally"  with  the  originals, 
does  not  forbid  a  party  from  showing  by 
extrinsic  proof,  otherwise  legitimate,  what 
the  contents  of  the  lost  original  really  were, 
when  it  is  shown  that  tbe  record  itself,  or 
the  transcript  from  It,  is  not  a  true  copy, 
and  the  party  Is  not  necessarily  deprived  of 
his  rights  on  account  of  the  defective  record 
in  the  General  Land  Office.  Tbe  words 
"evidence  equally,"  as  used  in  the  act  do 
not  mean  that  in  all  cases  the  copy  should 
have  the  same  probative  force  as  the  original 
instrument,  but  it  should  be  regarded  as  of 
the  same  class  in  the  grades  of  evidence  as 
to  written  and  parol,  and  primary  and  sec- 
ondary. Campbell  v.  Laclede  Gaslight  Co., 
7  Sup.  Ct  278,  281,  U9  U.  S.  446,  30  L.  Ed. 
469. 

In  the  statute  of  distribution  of  real  es- 
tate, providing  that  if  the  intestate  shall  leave 
no  child  his  estate  shall  descend  equally  to 
tbe  next  of  kin,  the  word  "equally"  is  not 
used  in  its  verbal  sense,  as  it  is  in  the  for- 
mer part  of  the  section,  where  it  is  said  that 
the  portions  of  all  male  children  shall  be 
equal,  where  it  intends  that  they  shall  be 
on  a  level  or  to  the  same  amount  but  the 
term  "equally,"  as  an  adverb,  is  used  in  one 
of  its  adverbial  senses,  and  intends  "in  like 
manner"  or  "in  the  same  manner"  as  had 
been  before  provided  for  the  distribution 
among  the  children  of  the  decedent;  so  that 
if  a  person  die  intestate  and  without  issue, 
and  leaving  surviving  brothers  and  sisters, 
his  estate  must  be  divided  so  that  the  broth- 
ers shall  have  equal  portions  and  the  sis- 
ters equal  portions,  but  that  each  male  por- 
tion shall,  as  provided  by  the  general  law  of 
distribution,  be  double  the  amount  of  each 
female  portion.  Auger  v.  Taylor  (Vt)  2 
Tyler,  260. 

The  word  "equally,"  as  used  in  an  in- 
struction that  plaintiff  could  recover  for 
personal  injuries  "unless  you  should  conclude 
from  the  evidence  that  she  by  her  own  neg- 
ligence contributed  equally  with  defendant 
to  her  own  injuries,"  can  have  no  other 
meaning  than  that  which  is  ordinarily  given 
to  the  word.  It  means  that  the  Jury  should 
return  a  verdict  for  plaintiff  unless  she  con- 
tributed equally  with  defendant  to  her  own 
injury,  and  cannot  be  construed  in  the  sense 
of  "likewise."  Gulf,  C.  ft  S.  P.  R.  Oo.  v. 
Warick,  36  S.  W.  235,  236,  1  Ind.  T.  10. 

As  cnreatiiis  tenanoy  in  oonuiion.. 

A  devise  or  bequest  to  several  persons 
"equally"  makes  the  objects  tenants  in  com- 
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mon.    Stetson  v.  Eastman,  24  Atl.  868,  870, 
84  Me.  366:   Loyeacres  v.  Bllgbt,  Ck)wp.  352. 

In  a  will,  even  without  tbe  subsequent 
words  "to  be  diylded,"  '^equally"  makes  a 
tenancy  in  common.  Rlgden  ▼•  Yalller,  8 
Atk.  731,  733. 

In  a  will  "equally  to  be  divided,"  "equal- 
ly among,"  or  "between,**  even  in  law  per- 
haps, and  certainly  in  equity,  create  a  ten- 
ancy in  common,  but  without  those  words 
it  is  a  Joint  tenancy.  Morley  y.  Bird,  3  Ves. 
Jr.  629,  631. 

The  words  "share  and  share  alike,** 
"equally,**  "equally  to  be  divided  between 
them,*'  "equally  among  them,*'  and  similar 
phrases  and  words,  when  used  in  wills,  de- 
scribing the  manner  in  which  certain  prop- 
erty is  to  be  divided  between  devisees  of  a 
certain  description,  are  words  indicating  a 
severance  of  interests,  and  all  have  been 
held  to  create  tenancies  in  common.  Shat- 
tock  ▼.  Wall,  54  N.  B.  488^  489,  174  Mass. 
167. 

EQUAIXT  OaEDIBI.E. 

To  be  "equally  credible,*'  witnesses  must 
have  the  same  measure  of  intelligence,  hon- 
esty, means  of  knowledge,  and  absence  of 
bias.    Collins  v.  Stephens,  58  Ala.  543,  546. 

EQUAIXT  DIVIDED. 

A  will  provided  that  certain  property 
should  be  "equally  divided**  among  the  heirs 
of  J.,  and  heirs  of  N.,  and  the  heirs  of  S. 
Held,  that  the  property  should  be  equally 
divided  among  all  the  individuals  included 
by  the  testator  under  the  term  ''heirs**  of 
J.,  N.,  and  S.  Ward  v.  Stow,  17  N.  C.  509, 
512,  27  Am.  Dec.  288. 

In  construing  a  will  directing  that  cer- 
tain property  be  equally  divided  between 
certain  beneficiaries,  it  is  said  "that  'equally' 
to  be  divided  is  no  more  than  if  one  moiety 
had  been  devised  to  one  and  the  other  to 
the  other,  unless  something  appears  contrary 
tn  the  wilL"  Thrustout  v.  Peake,  1  Strange, 
12, 18. 

A  devise  of  lands  to  W.  for  life,  with 
remainder  after  his  death  to  his  children,  "to 
be  equally  divided  between  them,  share  and 
share  alike,"  has  been  held  to  give  the  chil- 
'dren  a  life  estate  only  in  the  premises  de- 
vised. Sllvey  V.  Howard,  6  Adol.  &  E  253, 
256. 

Where  a  testator  settled  his  estate  on 
the  ancestor,  with  remainder  to  his  heirs, 
"equally  to  be  divided  among  them,**  the 
words  "to  be  equally  divided*'  prevent  the 
application  of  the  rule  in  Shelley's  Case,  and 
tbe  first  taker  has  only  a  life  estate.  "The 
rale  in  Shelley's  Case  only  applies  when  the 


same  person  wlU  take  the  same  estate, 
whether  they  take  by  descent  or  purchase, 
in  which  case  they  are  made  to  take  by 
descent,  It  being  more  ftivorable  to  dower, 
to  the  feudal  incidents  of  seigniories,  and  to 
the  right  of  creditors,  that  the  first  taker 
should  have  an  estate  or  inheritance;  but 
when  the  person  taking  by  purchase  would 
be  different  or  would  have  different  estates 
than  they  would  take  by  descent  from  the 
first  taker,  the  rule  does  not  apply,  and  the 
first  taker  is  confined  to  an  estate  for  life, 
the  heirs  taking  as  purchasers.  The  words 
"to  be  equally  divided*'  include  different  per- 
sons than  simply  the  word  "issue,**  when 
used  as  a  word  of  descent,  for  in  the  latter 
case  the  person  or  persons  to  take  would  be 
ascertained  by  the  rules  of  descent,  there 
would  be  representations,  and  the  taking 
would  be  per  stirpes;  while  in  the  former 
the  words  of  descent  would  have  no  appli- 
cation, and  there  must  be  an  equal  division 
per  capita.  Hence,  that  use  of  these  words 
prevents  the  application  of  the  rule.  Mills 
V.  Thome,  95  N.  G.  862,  365  (citing  Ward  t. 
Jones,  40  N.  O.  400). 

As  indieatlac  *  elass. 

Where  testator  and  his  wife  were  child- 
less, and  testator  by  his  will  provided  that 
after  the  expiration  of  the  life  estate  of  his 
wife  the  property  should  be  "equally  di- 
vided between  her  relations  and  mine,"  the 
property  was  to  be  equally  divided  between 
those  two  classes,  and  each  class  took  one- 
half.    Appeal  of  Young,  83  Pa.  59. 

As  a  general  rule,  "equally  to  be  divid- 
ed" in  a  will  imports  that  each  of  the  per- 
sons among  whom  division  is  to  be  made  is 
to  take  the  same  share,  and  consequently 
they  take  separately  as  individuals.  But 
that  does  not  hold  where  the  context  shows 
clearly  that  certain  devisees  are  intended  to 
take  as  a  class  as  the  representatives  of 
some  ancestor.  Henderson  y.  Womack,  41 
N.  C.  437. 

Testator  directed  that  his  personal  prop- 
erty be  distributed  in  equal  portions  among 
the  children  of  the  brothers  and  sisters  of 
the  testator  and  his  wife,  "l^mean  and  in- 
tend that  the  children  of  these  parties  above 
named,  without  any  regard  to  numbers,  shall 
be  counted  as  one  family,  and  the  property 
to  be  equally  divided  amongst  them  all.** 
Held  that,  while  the  words  "equally  divided 
amongst  them  all"  may  apply  as  well  to  a 
division  amongst  classes  as  amongst  indi- 
viduals, the  testator  in  this  case,  for  tbe  pur- 
pose of  defining  his  meaning  and  intention, 
made  all  of  the  devisees  one  class,  one  stock, 
one  blood,  one  family,  by  language  that  could 
not  be  harmonized  by  any  other  construction 
or  interpretation  of  the  will,  and  that  the 
distribution  was  to  be  per  capita  among 
them  all,  and  not  per  stirpes.  West  v.  Rass- 
man,  34  N.  B.  991,  995,  135  Ind.  278. 


JBQUALLY  DIVIDED 


2430 


EQUALLY  DIVIDED 


A  proYlslon  In  a  wU\  tbat  tbe  estate  be 
^'equally  divided  amona  my  heirs"  aigntfles 
plainly  that  all  penona  of  the  class  mention- 
ed, without  limitation  or  distinction,  are  in- 
tended, and  each  is  to  take  a  particnlar  pro- 
portion, expressed  by  the  fraction  of  which 
one  is  the  numerator,  and  the  whole  number 
of  the  clasQ,  whatever  It  may  happen  to  be, 
is  the  denominator.  Best  ¥•  Farrls,  21  lU. 
App.  49,  51. 

"Equally  to  be  divided"  and  *«share  and 
share  alike"  usually  mean  a  division  per  cap- 
ita and  not  per  stirpes;  but  when  the  devise 
is  not  to  the  several  children  of  brothers  and 
sisters,  but  to  the  children  of  several  broth- 
ers and  sisters,  and  the  classes  are  distin- 
guished by  the  word  "and"  between  each.  It 
amounts  to  a  classification,  and  the  children 
of  each  class  take  the  parent's  share.  Hies- 
tand  V.  Meyer,  24  Atl.  749,  751»  150  Pa.  501. 

As  diTistoa  per  capita. 

A  will  directing  testator's  propoty 
equally  to  be  divided  between  certain  benefl- 
ciaries  "means  a  division  per  capita,  and  not 
per  stirpes,  whether  the  devisees  be  children 
or  grandchildren,  brothers  and  sisters,  neph- 
ews and  nieces,  or  strangers  in  blood  to  the 
testator."  Kean*s  Lessee  v.  Hoffecker  (Del.) 
2  Har.  103,  29  Am.  Dec.  836;  Brittain  v.  Car- 
son, 46  Md.  186,  188;  Daggett  v.  Slack,  49 
Mass.  (8  Mete.)  450,  454;  Blchards  v.  Miller, 
62  111.  417,  425;  Appeal  of  Bender  (Pa.)  8 
Grant,  (3as.  210,  212;  Hill  v.  Sprulll,  39  N. 
G.  244,  246;  Nichols  v.  Denny,  37  Miss.  59, 
61;  Purnell  v.  Chilbertson,  75  Ky.  (12  Bush) 
369,  871;  Bisson  v.  West  Shore  R.  Ck>.,  88 
N.  B.  104,  106,  148  N.  Y.  125;  Ramsey  v. 
Stephenson,  57  Pac.  195,  196,  84  Or.  406  (cit- 
ing Kelley  v.- Vigas.  112  111.  242,  245,  54  Am. 
Rep.  285). 

Where  a  testator  directed  that  two  ne- 
groes should  be  sold  and  the  proceeds  equally 
divided  between  testator's  legal  heirs,  the 
words  "equally  divided,"  as  used  in  the  be- 
quest, prevented  a  division  in  the  propor- 
tions prescribed  by  the  statute  of  distribu- 
tions, as  would  have  been  the  case  had  the 
bequest  been  to  the  testator's  legal  heirs 
without  the  words  "to  be  equally  divided," 
and  required  a  division  per  capita,  each  ben- 
eficiary being  entitled  to  share  equally  with 
those  Included  in  the  entire  class.  Freeman 
V.  Knight,  87  N.  O.  72.  76. 

A  will  providing  that  testator's  property 
should  be  '^divided  equally"  among  certain 
grandchildren  and  great-grandchildren  indi- 
cated the  testator's  intention  that  the  prop- 
erty should  be  distributed  per  capita.  Bal- 
lentine  v.  Foster,  80  South.  481,  483, 128  Ala. 
638.  In  a  will  prorlding  that  after  a  legacy 
to  the  testator's  wife  the  residue  of  his 
estate  should  be  divided  equally  between  his 
children,  naming  them,  and  his  grandchil- 
dren, naming  them,  and  further  providing 
that  those  of  his  children  who  had  not  re- 


ceived a  certain  amount  ol  household  goods 
similar  ts  those  whl<^  had  been  given  to  the 
other  children  should  receive  the  same  out 
of  his  estate  In  order  to  make  them  all  equal, 
the  word  "equally"  meant  equal  shares,  and 
the  children  and  grandchildren  would  take 
per  capita.  Wells  v.  Newton,  67  Ky.  (4  Bush) 
158^  15a 

Where  personal  property  is  bequeathed 
to  testator's  wlf«b  and  at  her  death  to  "be 
divided  equally"  between  the  poor  relations 
of  testator  and  his  wife,  it  is  to  be  divided 
per  capita,  and  not  per  stirpes,  between  the 
brothers  and  sisters  of  the  testator,  and  the 
mother  of  the  wife,  the  father  being  dead. 
McNeilledge  v.  Galbraith  (Pa.)  8  Serg.  ft  R. 
43,  45.  11  Am.  Dec.  572. 

A  will  requiring  the  estate  to  be  "di- 
vided" between  a  nephew,  two  nieces,  and 
two  children  of  another  nephew  means  an 
equal  division  per  capita.  Purnell  ▼•  Gul- 
bertson,  75  Ky.  (12  Bush)  869,  871. 

The  words  "equally,"  "share  and  share 
alike,"  and  "to  be  equally  divided,"  when 
used  in  a  will,  mean  a  division  per  capita. 
(Consequently  a  devise  tliat  property  should 
be  "equally  divided"  among  the  testator's 
heirs  was  equivalent  to  a  direction  that  it 
should  be  divided  among  the  heirs  per  cai>- 
ita.    Best  V.  Farrls,  21  111.  App.  49,  51,  52. 

A  devise  giving  an  estate  to  be  "equally 
divided"  among  a  cousin  and  children  of  the 
mother's  cousin  required  the  devisees  to  take 
per  capita.  Farmer  v.  Kimball,  46  N.  H.  435, 
439,  88  Am.  Dec.  219. 

The  phrase  "equally  to  be  divided  among 
them,"  "or  share  and  share  alike,"  when 
added  to  a  will  devising  property  to  a  bene- 
ficiary and  his  heirs,  have  been  held  to  pre- 
vent the  application  of  the  rule  in  Shelley's 
Case,  since  they  require  a  division  per  cap- 
ita among  the  donees  of  the  remainder,  while 
under  the  la,w  of  descent  the  heirs  take  per 
stirpes  and  representatively,  and  to  give  the 
rule  operation  the  same  persons  will  take 
the  same  estate,  whether  they  take  by  de- 
scent or  purchase.  Howell  v.  Knight,  6  8. 
B.  721,  722,  100  N.  O.  254. 

Testator  directed  his  executors  to  invest 
the  residue  of  his  estate,  and  to  pay  the  in- 
come to  his  wife  for  life,  and  at  her  death 
to  divide  the  principal  "equally"  between  his 
blood  relations  of  the  degree  which  the  law 
permits.  Held,  that  the  word  "equally"  was 
used  to  denote  the  mode  of  distribution,  and 
was  used  by  the  testator  to  mean  "with  equal 
regard  to  the  rights  of  every  one  as  defined 
by  law,"  to  wit,  a  division  per  capita.  C?um- 
mlngs  V.  Cummlngs,  16  K.  BL  401,  405»  14tf 
Mass.  501. 

As  diTisioB  per  stirpes* 

A  provision  in  a  will  by  which  testator 
declared  that  it  was  his  will  that  all  the 
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remainder  of  hl«  movable  estate  should  be 
•^divided  equally^  among  certain  persona 
should  be  construed  as  meaning  that  the  dey- 
isees  should  take  per  stirpes  and  not  per 
capita.  Boome  y.  Counter,  6  N.  J.  Law  (1 
Halst.)  1U»  114,  10  Am.  Dec.  890. 

Under  a  will  wherein  the  testator  di- 
rected an  equal  dlylslon  of  a  portion  of  his 
estate,  and  that  a  certain  balance  should  be 
^'equally"  divided  between  his  two  sons  and 
the  children  of  his  daughter,  the  children  of 
his  daughter  take  per  stirpes.  Appeal  of 
Risk,  62  Pa.  (2  P.  F.  Smith)  269,  278,  91  Am. 
Dec.  106. 

A  will  providing  that  testator's  estate 
shall  be  "equally  divided"  between  his  broth- 
er, his  two  sisters,  and  the  children  of  a  de> 
ceased  sister  requires  the  estate  to  be  divid- 
ed into  four  parts.  The  failure  to  Insert  the 
words  "each  or'  before  "children"  is  conclu- 
sive of  such  fact  Lachland's  Heirs  v.  Down- 
hig's  Ez'rs,  50  Ky.  (11  B.  Mon.)  32,  84. 

While  it  may  be  regarded  as  a  general 
rule  that,  when  the  subject  of  the  testamen- 
tary gift  is  to  be  "equally  divided,"  the  per- 
sons among  whom  the  provision  is  to  be 
made  would  take  per  capita,  yet  it  is  equally 
well  settled  that  this  rule  does  not  apply 
where  a  contrary  intention  Is  discoverable  in 
the  will.  Bisson  t.  West  Shore  R.  Oo.,  148 
N.  Y.  125,  88  N.  E.  104.  And  where  a  testa- 
tor devised  his  residuary  estate  to  his  wife 
for  life,  thereafter  to  his  sister  and  brother, 
and  after  their  death  to  the  children  of  said 
brother  and  sister,  the  children  of  the  sistw 
took  one  half  as  representatives  of  their 
mother,  and  the  children  of  the  brother  took 
the  other  half,  as  the  rule  yields  to  a  very 
faint  glimpse  of  a  different  intention.  In  re 
Walker's  Estate,  80  N.  T.  Supp.  658,  666»  89 
Misc.  Rep.  680. 

As  oreatins  a  teaaaey  in  oommom. 

The  words  "equally  to  be  divided"  in  a 
will  go  to  the  quality  of  the  estate,  and  not 
to  the  limitation  of  it,  and  create  a  tenancy 
in  common.  Jackson  v.  Luquere  (N.  Y.)  5 
Ck>w.  221,  228;  In  re  Ghapeau's  Estate  (N* 
Y.)  Tuck.  Sur.  410,  419. 

A  devise  of  real  estate  to  several  per- 
sons, "equally  to  be  divided"  among  them, 
creates  a  tenancy  in  common  of  the  property 
as  between  all  the  devisees.  Gaskin  v.  Gas- 
kin,  2  Gowp.  657,  660;  Briscoe  v.  McGee, 
25  Ky.  (2  J.  J.  Marsh.)  870,  872;  Larsh  v. 
Larsh  (Pa.)  Add.  810,  811;  Evans  v.  Brlttain 
(Pa.)  8  Serg.  ft  R.  135,  138;  Martin  v.  Smith 
(Pa.)  5  Bin.  16,  22,  6  Am.  Dec.  395;  Mldford  v. 
Hardlson,  7  N.  C.  164,  166. 

A  will  devising  property  to  be  "equally 
divided"  between  certain  persons  creates  a 
tenancy  in  common,  whether  used  with  ref- 
erence to  real  or  personal  estate.  Sealy  v. 
Laurens  (8.  C.)  1  Dssaus.  197,  189;  Owen  j. 


Owen,   1   Atk.   494,   495;    Allison  ▼.   Kurts 
(Pa.)  2  Watts,  185. 

A  bequest  of  property  "equally  to  be  dl 
vided"  between  the  legatees  creates  a  tenan- 
cy in  common,  and  not  a  joint  tenancy.  Bol- 
ger  V.  Mackell,  5  Ves.  509,  514;  Mackie  v. 
Story,  93  U.  S.  589,  592,  28  L.  Ed.  986;  Haws  ' 
V.  Haws,  8  Atk.  524;  Jolliffe  v.  East.  3 
Brown,  Oh.  24,  25;  Mason's  Ex'rs  v.  Trus- 
tees of  M.  E.  Ohurch  at  Tuckerton,  27  N.  J. 
Bq.  (12  C.  B.  Green)  47,  51. 

The  words  "share  and  share  alike," 
"equally,"  "equally  to  be  divided  between 
them,"  "equally  among  them,"  and  similar 
phrases  and  words,  when  used  in  wills,  de- 
scribing the  manner  in  which  certain  prop- 
erty is  to  be  divided  between  devisees  of  a 
certain  description,  are  words  indicating  a 
severance  of  interests,  and  all  have  been 
held  to  create  tenancies  in  common.  Shat- 
tuck  V.  Wall,  54  N.  E.  488,  489, 174  Mass.  167. 

A  will  leaving  property  to  be  "equally 
divided  in  equal  shares"  makes  a  tenancy  in 
common,  unless  controlled  by  accompanying 
restrictive  words.  Drayton  v.  Drayton  (S. 
O.)  1  Desaus.  824,  829. 

Where  testator  provided  that  his  prop- 
erty should  be  "equally  divided  between  my 
brother"  J.  and  "my  brother  G.'s  children." 
J.  took,  as  tenant  in  common,  an  equal  part 
with  each  of  the  children  of  G.  Maddox  v. 
State  (Md.)  4  Har.  A  J.  689,  640. 

It  has  ever  been  considered  a  settled 
rule  in  the  construction  of  a  will  that,  where 
testator  gives  to  two  or  more  properly,  real 
or  personal,  "equally  to  be  divided,"  or 
"share  and  share  alike,"  or  "in  equal  shares," 
or  "to  be  divided  equally  between  them,"  or 
other  equivalent  expressions  indicating  an 
Intent  that  the  objects  of  his  bounty  shall 
have  their  respective  shares  of  the  entire 
things  granted,  this  shall  be  deemed  a  ten- 
ancy in  common,  and  not  a  Joint  tenancy,  un- 
less there  be  other  express  provisions  show- 
ing a  clear  intention  on  the  part  of  the  testa- 
tor that  they  shall  take  as  Joint  tenants,  or 
that  the  survivor  shall  take  the  whole.  Em- 
erson V.  Cutler,  81  Mass.  (14  Pick.)  108,  114. 

As  yelatliig  to  Talne. 

Where  a  statute  provides  that,  if  any 
of  the  children  Interested  in  an  estate  die, 
their  portion  shall  be  "equally  divided", 
among  the  surviving  children,  the  statute  is 
complied  with  though  the  shares  of  certain 
of  the  heirs  consist  chiefly  of  real  estate, 
while  the  shares  of  the  rest  consist  to  a 
much  greater  extent  of  personal  estate. 
Howard  v.  Howard,  19  Oonn.  818,  818. 

A  clause  in  a  will  directing  that  the  bal- 
ance of  testator's  property,  both  real  and 
personal,  be  "equally"  divided  among  certain 
benefldaries,  means  that  the  "shares  shall 
be  equal  in  quantityf  snd  not  that  tbey  are 
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to  be  giyen  and  h^d  in  the  same  manner.** 
Bannister  r.  Boll,  16  S.  G.  220,  227. 

To  be  "^equally  divided"  are  words  famil- 
iar in  wills,  and  have  a  settled  meaning.  It 
must  be  understood,  as  applied  to  land,  that 
.the  testator  nsed  them  in  their  ordinary 
sense,  as  indicating  not  equality  in  area,  but 
in  value.  Sanderson  v.  Bigham,  19  S.  B.  71» 
72,  40  S.  O.  501. 

EQUAIXT  SHARED. 

A  devise  of  two  houses  to  J.  and  H. 
generally,  and  then  saying  that  the  meaning 
was  that  the  rents  should  be  "equally  shar- 
ed** between  them,  made  the  devisees  ten- 
ants in  common,  and  not  Joint  tenants. 
Prince  v.  Heylln,  1  Atk.  403. 

EQUIDISTANT. 

''Equidistant,"  as  used  in  a  conveyance 
of  lots  providing  that  the  front  line  of  all 
buildings  thereon  shall  be  placed  equidis- 
tant from  and  not  less  than  8  feet  back  from 
the  street,  should  be  construed  to  mean 
'^parallel  with."  Smith  v.  Bradley,  28  N.  E 
14,  154  Mass.  227. 

EQUIP. 

"Equipping,**  as  used  in  Dig.  St  c  18,  § 
1,  providing  that  vessels  running  on  any  nav- 
igable waters  of  the  state  shall  be  liable  for 
all  debts  contracted  by  the  owners  in  equip- 
ping such  boats  or  vessels,  did  not  mean  such 
articles  as  might  be  daily  consumed  and  con- 
stantly replaced,  but  such  as  went  towards 
the  building,  repairing,  fitting,  or  equipping 
the  vessel.  It  would  not  include  money  loan- 
ed to  pay  wages  due  the  boatmen.  The  P. 
H.  White,  10  Ark.  (5  Bug.)  411,  414. 

EQUIPBCENT. 
Of  boat. 

In  Rev.  St  1845,  c.  20,  |  1,  div.  2,  giving 
a  lien  for  material  furnished  for  the  equip- 
ment of  a  boat,  "equipment"  should  be  con- 
strued to  include  the  hire  of  a  barge  neces- 
sary in  navigating  a  boat  for  It  should  be 
considered  as  a  material  furnished  for  her 
equipment  Gleim  v.  The  Belmont  11  Mo. 
112. 

The  word  "equipment"  is  defined  as  the 
act  of  equipping  or  being  equipped,  as  for  a 
royage  or  expedition.  Metz  v.  California 
Southern  R.  Co.,  24  Pac.  610,  85  Gal.  829,  0 
L.  R.  A.  431,  20  Am.  St  Rep.  228. 

Of  eoal  adbae. 

One  of  the  definitions  of  the  word  ''equips 
ment"  as  given  by  Mr.  Webster,  is  the  nec- 
essary adjuncts  of  a  railroad,  as  cars,  loco- 


motives. The  "equipments'*  of  a  coal  mine 
are  all  its  necessary  adjuncts,  and  include  pit 
mules,  which  are  an  essential  part  of-  its 
apparatus,  and  without  which  it  cannot  be 
operated.  Rubey  v.  Missouri  Goal  &  Mining 
Co.,  21  Mo.  App.  150,  leo. 

Of  iiuitltiition. 

In  Act  1876^  c  260,  exempting  the 
"equipments"  owned  by  a  charitable  or  be- 
nevolent institution  from  taxation,  such  term 
"means  the  visible  tangible  furniture,  fix- 
tures, and  apparatus  on  the  premises  which 
are  usual  and  necessary  for  the  operations 
therein  conducted."  It  may  include  the  li- 
brary, silverware,  and  necessary  furniture  of 
a  college  building,  but  does  not  include  the 
endowments  or  investment  of  the  income 
from  which  the  charitable  work  is  sustained 
and  the  expenses  defrayed.  Appeal  Tax 
Court  of  Baltimore  City  v.  St  Peter's  Acad- 
emy, 50  Md.  321,  345. 

Of  railroad. 

As  applied  to  railroads,  ^'equipment" 
means  the  necessary  adjuncts  of  a  railway, 
as  cars  and  locomotives.  People  v.  St  Louis, 
A.  ft  T.  H.  R.  Go,  52  N.  E.  202,  295,  176  111. 
512. 

"Equipment,"  as  used  in  a  mortgage  of 
railroad  property  as  "tracks,  depots,  real  es- 
tate, and  equipment"  will  be  construed  to 
refer  to  locomotives,  cars,  furniture,  etc, 
with  which  a  railroad  is  equipped.  Chicago, 
M.  ft  St  P.  Ry.  Go.  V.  Hoyt  62  N.  W.  189, 
193,  89  Wis.  314. 

"Equipments,"  as  used  in  a  statute  giv- 
ing laborers  a  lien  on  railroad  equipments, 
means  the  rolling  stock  and  other  movable 
property  used  in  operating  the  railroad.  St 
Louis,  A.  ft  T.  Ry.  Go.  v.  Sandal  (Tex.)  3 
Willson,  Civ.  Gas.  Gt  App.  |  879. 


EQUITABLE. 

"Equitable"  is  defined  by  Webster  as 
meaning  "marked  by  due  consideration  for 
what  is  fair,  unbiased,  or  impartial";  and, 
as  used  in  a  contract  providing  that  the 
price  of  electric  lights  shall  be  fixed  by  an 
equitable  agreement  the  agreement  provid- 
ed for  must  be  marked  by  due  consideration 
for  what  is  fair.  Gas  Light  ft  Coke  Go.  v. 
City  of  New  Albany^  139  Ind.  660»  667,  39 
N.  m  462,  467. 

Nothing  can  be  deemed  equitable,  with- 
in the  meaning  of  a  statute  conferring  Ju- 
risdiction to  grant  equitable  relief,  which 
does  not  come  within  the  limits  of  the  Ju- 
risdiction granted,  and  what  those  limits  are 
is  a  question  of  law  inherent  In  the  Judg- 
ment rendered.  Appeal  of  Central  Ry.  ft 
Electric  Co.,  85  Atl.  32,  34,  67  Conn.  197. 
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GQUrrABI«E  ACTION. 

Ab  a  proceeding,  see  "Proceedings.** 

An  "equitable  action"  is  that  wbich  does 
not  immediately  arise  from  a  contract,  but 
from  equity  in  favor  of  a  third  person  not  a 
party  to  it,  and  for  whose  benefit  certain 
stipulations  have  been  made.  Thus,  if  one 
stipulated  in  a  contract  entered  into  with  an- 
other person,  and  as  an  express  condition 
of  that  contract,  that  this  person  should  pay 
a  certain  sum  on  his  account,  or  give  a  cer- 
tain thing  to  a  third  person  not  a  party 
to  the  action,  that  third  person  has  an  equi- 
table action,  against  the  one  who  has  con- 
tracted the  obligation,  to  enforce  the  execu- 
tion of  the  stipulations.  Gragin  y.  Lovell,  8 
Sup.  Ct  132,  135,  109  U.  S.  194,  27  L.  Ed, 
903  (citing  Code  Prac  La.  art  35). 

Legal  actions  are  designed  to  afford  re- 
dress for  injuries  already  inflicted,  and  rights 
of  person  or  property  actually  inyaded.  Eq- 
uitable actions,  however,  are  not  only  reme- 
dial in  their  nature,  but  may  also  be  brought 
for  the  purpose  of  restraining  the  infliction 
of  contemplated  wrongs  or  injuries,  and  the 
prevention  of  threatened  illegal  actions  which 
may  be  the  occasion  of  serious  injury  to 
others.  Thomas  v.  Musical  Mut  Protective 
Union,  24  N.  B.  24,  25,  121  N.  Y.  46»  8  L.  B. 
A.  175. 

Although  an  action  for  money  had  and 
received  la  frequently  called  an  ''equitable  ac^ 
tion'*  by  the  authorities,  courts  of  equity 
refuse  Jurisdiction  in  the  absence  of  special 
circumstances,  because  the  remedy  at  law 
is  adequate  and  complete.  But  where  the 
peculiar  circumstances  alleged  in  the  bill  en- 
title the  complainant  to  come  into  a  court 
of  equity  for  discovery,  and  where  the  bill  is 
for  discovery  as  well  as  for  relief,  the  objec- 
tion that  the  suit  is  not  one  for  equitable 
Jurisdiction  cannot  prevail.  Wallls  t.  Shel- 
ly (U.  S.)  30  Fed.  747.  74a 

EQUITABUS  A88ET8. 

"Equitable  assets"  are  such  as  can  be 
reached  only  by  a  court  of  equity.  Rutledge's 
Adm'rs  v.  Hazlehurst  (S.  C.)  1  McCord,  Eq. 
466,  469;  City  of  St  Louis  v.  O'Neill  Lumber 
Co.,  21  S.  W.  484,  487,  114  Mo.  74;  Hei- 
man  v.  Fisher,  11  Mo.  App.  275,  280.  And 
where  assets  are  of  such  a  character  that 
they  are  not  vendible  under  an  execution  at 
law,  and  that  no  lien  could  be  made  or  at- 
tached to  them  by  any  proceeding  at  law,  but 
that  they  can  only  be  reached  and  subjected 
to  the  demand  of  the  creditor  by  the  aid 
and  the  processes  of  a  court  of  equity,  they 
are  for  that  reason,  and  that  reason  alone, 
equitable  assets.  Money  which  was  owed 
by  a  city  to  a  contractor,  and  which  could 
not  under  the  law  be  reached  by  a  gar- 
nishment or  mechanic's  lien,  but  which  was 
subjected  In  a  suit  In  equity  to  a  claim  of 


materialmen  against  the  contractor,  constl> 
tuted  an  equitable  asset,  and  as  such  was 
subject  to  equitable  division  pari  passu 
among  all  such  creditors  of  the  contractor. 
City  of  St  Louis  V.  O'Neill  Lumber  Co..  21 
S.  W.  484,  487,  114  Mo.  74. 

The  funds  of  a  corporation  after  its 
Insolvency  are  not  equitable  assets.  Gen- 
erally speaking,  such  assets  are  those  which 
the  debtor  has  made  subject  to  his  debts 
generally,  that  would  not  thus  be  subjected 
without  his  act,  and  which  can  be  reached 
only  by  the  aid  of  the  court  of  equity.  This 
term  does  not  express  the  nature  of  property 
in  the  hands  of  the  individual  or  corporation 
actually  insolvent.  On  the  estate  of  such  per- . 
sons  there  is  no  equitable  lien  to  interrupt 
the  free  progress  of  their  business  or  pre- 
vent a  fahr  disposition  of  their  property. 
Catlin  V.  Eagle  Bank  of  New  Haven,  6  Conn. 
238,243. 

''Equitable  assets'*  are  such  as  may  be 
used  or  subjected  by  the  administrator  in 
equity  for  the  payment  of  debts  of  the  tes- 
tator, and  include  real  estate  devised  to  be 
sold  for  the  payment  of  debts,  and  hence 
money  raised  by  the  sale  of  an  estate  so 
devised  is  "equitable  assets,"  constituting  a 
trust  fund  in  the  hands  of  the  executor,  sub- 
ject to  the  control  of  the  chancellor,  and 
distributable  among  the  creditors  pro  rata 
without  regard  to  the  dignity  of  their  claim. 
Cloudas*  Ex'x  v.  Adams,  34  Ky.  (4  Dana) 
603. 

Iiecal  .••sets  iHstliigniahed# 

"Equitable  assets"  of  an  estate  are  such 
as  can  be  reached  only  by  a  court  of  equity, 
as  distinguished  from  ''legal  assets,"  which 
are  such  as  constitute  the  funds  for  the 
payment  of  debts  according  to  their  legal 
priority.  Rutledge's  Adm'rs  v.  Hazlehurst 
<S.  C.)  1  McCord,  Eq.  466,  469;  Heiman  v. 
Fisher,  11  Mo.  App.  275,  280. 

"Legal  assets"  are  such  as  are  owned 
by  the  testator,  as  distinguished  from  "equi- 
table assets,"  which  are  mere  rights  to  en- 
force any  equity  claims  to  property,  the 
title  to  which  is  in  another.  Thus  an  equi- 
ty of  redemption  is  but  an  equitable  asset, 
while  the  leasehold  may  be  a  legal  asset. 
Deg  V.  Deg,  2  P.  Wms.  412,  416. 

In  Virginia  the  moneys  arising  from  the 
sale  of  real  property  are  denominated  "equi- 
table assets"  in  the  hands  of  an  executor 
or  administrator,  and  those  which  arise  from 
the  sale  of  personal  property  are  called  "le- 
gal assets.'*  Backhouse  v.  Patten,  30  U.  S. 
(5  Pet)  160.  167,  8  L.  Ed.  82. 

The  interest  which  a  creditor  has  in  the 
land  of  his  debtor,  fraudulently  conveyed, 
is  a  legal,  not  an  equitable,  asset  Pulliam 
V.  Taylor.  50  Miss.  551,  555.  Consequently 
the  provision  of  Comp.  Laws,  ft  4628,  that  in 


BQUITABLB  ASSETS 


2434 


EQUITA5LB  ASSIGNMENT 


case  of  a  lerj  upon  equitable  interest  of  a 
Judgment  debt(»  the  judgment  creditor  shall 
within  one  year  institute  proceedings  to 
ascertain  and  determine  the  interest  of  the 
Judgment  debtor  and  to  settle  the  right  of 
parties  in  interest  therein,  does  not  require 
that  a  Judgment  creditor,  haying  become  a 
purchaser  at  an  execution  sale,  bring  an 
action  to  set  aside  a  prior  fraudulent  deed 
of  his  debtor  within  one  year  from  the  time 
of  the  execution  sale.  Orendorf  v.  Budlong 
(U.  S.)  12  Fed.  24^  26. 

Under  the  intestate  laws  there  was  no 
distinction  between  legal  and  equitable  cred- 
itors, or  legal  and  equitable  assets  that  had 
.  arisen  ftom  the  estate  of  a  decedent,  and 
in  the  hands  of  his  personal  representative 
for  the  distribution  among  creditors.  There- 
fore where  decedent  was  indebted  individu- 
ally and  also  as  a  member  of  a  partnership, 
and  the  partnership  was  insolvent  and  his 
partner  had  no  assets,  the  individual  and 
partnership  creditors  were  entitled  to  share 
in  the  assets  of  the  estate  pro  rata.  In  re 
^perry's  Estate  (Pa.)  1  Ashm.  847,  861. 

The  established  rule  is  that  assets  which 
can  only  be  reached  in  equity  must  be  dis- 
tributed pari  passu  amongst  all  the  creditors. 
Legal  assets  are  such  as  constitute  the  fund 
for  the  payment  of  debts  according  to  their 
legal  priority,  and  hence  the  assets  of  a  busi- 
ness conducted  by  a  married  woman  must  be 
distributed  pari  passu  amongst  her  several 
creditors,  because  they  are  equitable  assetsi 
for  they  can  only  be  reached  in  a  proceeding 
in  equity  against  her.  Heiman  ?•  Fisher^ 
11  Mo.  App.  275,  280. 

Proeeeds  of  deeedeat's  laads* 

"Equitable  assets,"  are  those  applicable 
to  the  payment  of  all  creditors  equally,  pari 
passu;  and  hence  where  a  testator  devised 
all  his  estate*  real  and  personal,  to  trus- 
tees in  fee,  in  trust  to  pay  his  debts,  and  then 
to  deposit  the  residue,  the  assets  were  equi- 
table. Benson  ▼•  Le  Boy  (N.  Y.)  4  Johns. 
Oh.  651,  654. 

Where  a  testator  subjected  his  whole  es- 
tate to  the  payment  of  his  debts,  and  em- 
powered his  executors  to  sell  his  land  and 
convey  to  the  purchaser,  he  thereby  convert- 
ed his  whole  real  estate  into  equitable  assets 
subject  to  the  payment  of  all  his  debts 
equally.  Black  v.  Scot  (U.  8.)  8  Fed.  Gas. 
507,  50a 

"Moneys  arising  from  the  sale  of  real 
property  in  the  hands  of  an  executor  or  ad- 
ministrator are  denominated  'equitable  as- 
sets/ which  are  applied  equally  to  all  the 
creditors  of  the  estate  in  proportion  to  their 
claims.'*  Backhouse  v.  Patten,  80  U.  8. 
(5  Pet)  160,  167,  8  L.  Ed.  82. 

It  may  now  be  regarded  as  the  settled 
doctrine  that  money  arising  from  the  sale  of 


real  estate  by  an  executor,  in  pursuance  of  a 
devise  or  power  conferred  on  him  for  that 
purpose,  is  "equitable  assets,"  constftnting 
a  trust  fund  and  subject  to  the  equitable  con- 
trol of  the  chancellor,  and  an  undertaking  by 
sureties  of  an  executor  that  he  shall  admin- 
ister the  goods,  chattels,  and  credits  of  the 
deceased  according  to  law  does  not  extend 
to  or  include  such  equitable  assets  or  trust 
funds.  Speed's  Ex'rs  t.  Nelson's  Bx'r,  47  Ky. 
(8  B.  Mon.)  409,  503. 

EQUITABUB  ABSIGKHEirT. 

Assignment  distinguished,  see  ''Assign- 
ment" 

"An  equitable  assignment  js  such  an  as- 
signment as  gives  the  assignee  a  title,  which, 
although  not  cognizable  at  law,  equity  will 
recognise  and  protect'*  Holmes  v.  Evans, 
20  N.  E.  233,  129  N.  Y.  140;  Story  v.  Hull, 
82  N.  B.  265,  267,  143  111.  506;  First  Nat 
Bank  y.  Coates  (U.  8.)  8  Fed.  540,  542. 

The  doctrine  of  equitable  assignments 
is  a  comprehensive  one,  but  it  is  not  broad 
enough  to  include  a  case  where  an  agent 
was  employed  to  collect  a  claim,  but  there 
was  no  agreement  touching  his  compensation, 
the  contract  being  silent  as  to  what  he  was 
to  receive  or  when  or  how  he  was  to  be  paid, 
and  no  established  usage  in  such  cases  was 
shown.  The  matter  seemed  to  have  been  left 
to  rest  upon  the  principle  of  quantum  meruit 
and  to  be  settled  by  agreement  of  the  parties 
when  the  business  was  brought  to  a  close.  It 
is  Indispensable  to  a  lien  created  under  the 
doctrine  of  equitable  assignment  that  there 
should  be  a  distinct  appropriation  of  the  fund 
by  the  debtor,  and  an  agreement  that  the 
creditor  should  be  paid  out  of  it  Wright  v. 
Ellison,  68  U.  &  (1  Wall.)  16,  22,  17  L.  Ed. 
656. 

A  transfer  by  a  party  of  his  right  and 
claim  for  any  commission  or  compensation 
for  services  rendered  or  to  be  rendered  to 
any  body  corporate  for  a  class  of  claims  men- 
tioned generally  in  the  transfer  is  not  such 
an  assignment,  even  in  equity,  of  a  compensa- 
tion subsequently  earned,  as  will  give  the 
transfer  priority  against  Junior  assignees, 
without  notice,  of  portions  of  a  fund  designat- 
ed and  appropriated  to  answer  their  claims. 
Such  an  assignment  is  a  blind  assignment 
and  the  party  claiming  under  it  cannot  come 
into  equity  for  priority  against  even  Junior 
assignees,  in  a  case  where  the  claims  to  these 
last  are  a  fund  specifically,  and  are,  more- 
over, precise,  well  understood,  and  have  been 
vigilantly  protected.  Spain  v.  Brent,  68  U. 
8.  a  WaU.)  604.  17  L.  Ed.  619. 

To  constitute  an  equitable  _|UMignment 
there  must  be  an  intention  to  assign,  and 
a  mutual  assent  or  understanding  that  it  is 
so.  It  need  not  be  in  writing,  but  it  must 
be  an  appropriation  of  the  money  or  prop- 
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erty  to  the  use  of  the  usignee.  His  claim 
must  be  adyerse  to  the  assignor,  and  not 
merely  as  agent  A  power  of  attorney  may 
constitute  an  assignment,  if  so  expressed,  or 
if  proTen  from  the  accompanying  circum- 
stances that  such  is  the  intention.  As  be- 
tween the  assignor  and  assignee,  these  things 
constitute  an  equitable  assignment  Qood- 
sell  T.  Benson,  18  B.  I.  225,  280. 

In  order  to  oonstitnte  an  equitable  as- 
signment by  a  debtor  to  his  creditor  of  a 
sum  dile  to  the  debtor  from  a  tliird  person, 
there  must  not  only  be  an  agreement  to  pay 
the  creditor  out  of  the  particular  fund,  but 
an  appropriation  of  the  fund,  either  by  giv- 
ing an  order  upon  it,  or  by  transferring  it 
in  such  a  manner  that  the  holder  would  be 
authorized  to  pay  it  to  the  creditor  directly, 
without  further  intervention  of  the  debtor. 
An  agreement  to  pay  out  a  particular  fund, 
however  dear  in  its  terms,  is  not  an  equi- 
table assignment  A  covenant  in  the  most 
solemn  form  has  no  greater  effect  The 
phraseology  employed  is  not  material,  pro- 
vided the  intent  to  transfer  is  manifested. 
Such  an  intent  and  its  execution  are  indis- 
pensable. The  assignor  must  not  retain  any 
authority  to  collect,  or  any  power  of  revoca- 
tion; if  he  do,  it  is  fatal  to  the  claim  of  the 
assignee.  Commercial  Nat  Bank  v.  Oity  of 
Portland^  60  Pac.  563,  564,  87  Or.  33. 

An  order,  writing,  or  act  which  makes  an 
appropriation  of  all  funds  amounts  to  an 
equitable  assignment  of  the  funds.  The  rea- 
son is  that  the  fund,  being  a  matter  not  as- 
signable at  law,  nor  capable  of  manual  pos- 
session, an  appropriation  of  it  is  all  that  the 
nature  of  the  case  admits  of,  and  therefore 
it  held  good  in  a  court  of  equity.  Laclede 
Bank  v.  Schuler,  120  U.  S.  511,  516,  7  Sup. 
Ct  644,  647,  30  L.  £d.  704  (citing  Spain  v. 
Brent,  68  U.  8.  [1  Wall.]  604,  17  L.  Bd. 
619). 

The  presence  of  a  valuable  consideration 
upon  which  an  <»rder  or  direction  to  pay  is 
founded  is  an  essential  and  necessary  ele- 
ment of  an  equitable  assignment.  Shaw  v. 
Tonus,  46  N.  T.  Supp.  545,  20  App.  Div.  89 
(citing  Tallman  v.  Hoey,  89  N.  Y.  587;  Brill 
V.  Tuttle,  81  N.  Y.  454,  457,  87  Am.  Rep. 
515). 

An  equitable  assignment  being  execu- 
tory, must  have  a  consideration  to  support 
it  without  which  equity  would  no  more  sup- 
port it  than  would  the  law.  Kennedy  v. 
Ware,  1  Pa.  (1  Barr)  445,  450,  44  Am.  Dec. 
145. 

An  order  for  the  payment  of  money 
which  is  not  immediately  effective  doci  not 
operate  as  an  equitable  assignment.  Nebras- 
ka Moline  Plow  Co.  v.  Fuehring,  83  N.  W. 
69,  70,  60  Neb.  816. 

The  assignment  passes   an    immediate 
equitable  interest  in  the  subject  alfhough  it 
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is  not  essential  to  the  creation  of  the  in- 
terest that  it  should  be  immediately  enforce- 
able by  suit  for  specific  performance  to  re- 
cover the  interest  Holmes  v.  Bvans»  129 
N.  Y.  140,  29  N.  B.  233. 

Oheck  or  draft. 

A  bill  of  exchange  or  draft  payable  gen- 
erally, and  not  out  of  any  particular  fund 
or  debt,  will  not  before  acceptance  operate 
as  an  equitable  assignment  to  the  holder  of 
the  bill  or  draft  of  a  debt  due  from  the 
drawee  to  the  drawer.  Lewis  v.  Traders' 
Bank,  14  N.  W.  587,  30  Minn.  134. 

"An  order  to  pay  a  particular  sum  out  of 
a  special  fund  cannot  be  treated  as  an  equi- 
table assignment  pro  tanto,  unless  accompa- 
nied with  such  a  relinquishment  of  control 
over  the  sum  designated  that  the  holder  can 
safely  pay  it  and  be  compelled  to  do  so, 
though  forbidden  by  the  drawer.  A  general 
deposit  in  a  bank  is  so  much  money  to  the 
depositor's  credit  It  is  a  debt  to  him  by 
the  bank,  payable  on  demand  to  his  order, 
not  property  capable  of  identification  and  spe- 
cific appropriation.  A  check  upon  the  bank 
in  the  usual  form,  not  accepted  or  certified 
by  its  cashier  to  be  good,  does  not  consti- 
tute a  transfer  of  any  money  to  the  credit 
of  the  holder;  it  is  simply  an  order  which 
may  be  countermanded  and  payment  forbid- 
den by  the  drawer  at  any  time  before  it  is 
actually  cashed.  It  creates  no  lien  on  the 
money  which  the  holder  can  enforce  against 
the  bank,  which  does  not  of  itself  operate  as 
an  equitable  assignment."  Florence  Min.  Co. 
V.  Brown,  8  Sup.  Ct  531,  584,  124  U.  S.  38n 
81  L.  Bd.  424.  See,  also.  Akin  v.  Jones,  27 
S.  W.  669,  672,  93  Tenn.  (9  Pickle)  863,  25 
li.  R.  A.  523,  42  Am.  St  Bep.  921. 

As  deelaratlon  of  trust. 

An  equitable  assignment  is  an  agree- 
ment in  the  nature  of  a  declaration  of  trust, 
which  a  chancellor,  though  deaf  to  the 
prayers  of  a  volunteer,  never  hesitates  to 
execute  when  it  has  been  made  on  a  valua- 
ble or  even  good  consideration.  Appeal  of 
Guthrie,  92  Pa.  269,  272;  Nesmith  v.  Drum, 
(Pa.)  8  Watts  &  S.  9,  10,  42  Am.  Dec.  260; 
Kennedy  v.  Ware,  1  Pa.  (1  Barr)  445,  450, 
44  Am.  Dec.  145;  Moeser  v.  Schneider,  27 
Atl.  1088,  1089,  158  Pa.  412;  Clark  v.  Sigua 
Iron  Co.  (TT.  S.)  81  Fed.  310,  312,  26  O.  C.  A. 
423. 

Order  for  payment  out  of  partleiilar- 
f und  or  property. 

Any  order,  writing,  or  act  which  makes 
an  appropriation  of  a  fund  is  an  equitable  as- 
signment of  the  fund.  Clark  v.  Sigua  Iron 
Co.  (U.  S.)  81  Fed.  310,  312,  26  C.  C.  A.  423; 
Sanguinett  v.  Webster,  54  S.  W.  563,  571, 
153  Mo.  343;  Brokaw  v.  Brokaw's  Bx'r  (N. 
J.)  4  Atl.  66,  68;  Weaver  v.  Atlantic  Roofing 
Co.,  40  Atl.  858,  861,  57  N.  J.  Bq.  547;  New- 
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by  y.  HUl,  59  Ky.  (2  Mete.)  530,  531;  Beard 
V.  Sharp  (Ky.)  65  S.  W.  810.  811. 

An  order  In  the  form  of  a  direction  to 
the  drawee  to  pay  a  certain  sum  of  money 
to  the  payee  and  charge  it  to  the  drawer*8 
account  Is  not  in  the  nature  of  a  bill  of  ex- 
change requiring  a  written  acceptance,  but 
a  direction  for  the  payment  of  a  specific  sum 
out  of  a  specific  fund,  which  by  the  operation 
of  the  order  is  equitably  assigned  to  the 
payee.  Foster  v.  Dayton  (N.  Y.)  10  Daly, 
225,  228. 

An  order  to  pay,  when  given  by  a  cred- 
itor upon  his  debtor,  is  an  equitable  assign- 
ment of  the  fund  for  the  personal  property 
upon  which  it  Is  drawn.  The  Elmbank  (U. 
&)  72  Fed.  610,  612. 

An  oral  or  written  declaration  may  be  as 
effective  as  the  most  formal  instrument 
An  order  for  or  payable  out  of  the  particular 
fund,  not  only  as  between  the  drawer  and 
payee,  but  as  regards  the  drawee,  will  so 
operate,  though  not  accepted  by  him.  Crook 
v.  First  Nat  Bank,  52  N.  W.  1131,  1132,  83 
Wis.  31,  35  Am.  St  Bep.  17. 

An  equitable  assignment  of  a  fund,  to  cre- 
ate a  lien  upon  such  a  fund,  is  a  distinct  ap- 
propriation of  the  fund  by  a  debtor,  and  an 
agreement  that  the  creditor  should  be  paid 
out  of  it  Wright  v.  Ellison,  68  U.  S.  (1 
Wall.)  16,  22,  17  L.  Ed.  555. 

An  "equitable  assignment"  is  the  setting 
aipart  of  certain  property  or  funds  to  pay  a 
certain  debt,  or  for  some  other  specific  pur- 
pose, creating  an  equitable  lien  or  charge  on 
the  fund.  Ketchum  y.  St  Louis,  101  U.  S. 
306,  317,  25  L.  Ed.  299  (citing  Will.  Eq.  Jur. 
462). 

An  "equitable  assignment"  of  a  fund  is 
a  transfer  of  the  assignor's  interest  in  the 
fund,  with  the  intent  to  so  transfer  without 
the  retaining  of  any  control  over  the  fund  by 
the  assignor,  any  authority  to  collect  or  any 
power  of  revocation.  The  transfer  must  be 
of  such  a  character  that  the  fund  holder  can 
safely  pay,  and  is  compellable  to  do  so, 
though  forbidden  by  the  assignor.  "An 
agreement  to  pay  out  of  a  particular  fund, 
bowever,  is  not  an  equitable  assignment  A 
covenant  in  the  most  solemn  form  has  no 
greater  effect."  A  bill  of  exchange  or  check 
is  not  an  equitable  assignment  pro  tanto  of 
the  funds  of  the  drawer  in  the  hands  of  the 
drawee,  but  an  order  to  pay  out  of  a  speci- 
fied fund  has  always  been  held  to  be  a  valid 
assignment  in  equity,  and  to  fulfill  all  the 
requirements  of  the  law.  Christmas  v.  Rus- 
sell, 81  U.  S.  (14  Wall.)  69,  84,  20  L.  Ed.  762. 

To  constitute  an  assignment  there  must- 
be  an  actual  or  constructive  appropriation 
which  confers  a  present  right  on  the  as- 
signee, although  the  circumstances  may  not 
admit  of  its  immediate  exercise.     A  cove- 


nant to  pay  a  debt  with  the  proceeds  of 
goods  when  sold,  or  out  of  an  outstanding 
demand  when  collected,  will  not  operate  as 
an  assignment,  because  it  implies  that  the 
covenantor  is  to  retain  a  control  over  the 
fund,  and  that  more  remains  to  be  done  on 
his  part  to  make  the  transfer  effectual 
American  Pin  Ck>.  v.  Wright,  46  AU.  215, 
216,  60  N.  J.  Eq.  147. 

An  order  drawn  on  a  particular  fund 
creates  an  equitable  assignment  thereof,  al- 
though not  accepted  by  the  assignee.  Thus 
an  order  on  an  insurance  company  for  a  cer- 
tain sum  given  subsequent  to  a  fire,  and  pay- 
able out  of  the  moneys  due  on  the  policy, 
though  not  accepted  by  the  Insurance  com- 
pany, is  an  equllable  assignment  Slobodis- 
ky  y.  Curtis,  78  N.  W.  522,  525,  68  Neb.  211. 

A  mere  executory  agreement  by  a  debt- 
or to  pay  a  certain  debt  out  of  a  designated 
fund  then  due  or  to  become  due  cannot  op- 
erate as  an  equitable  assignment,  since  the 
alleged  assignor  would  in  that  case  retain 
control  over  the  subject-matter.  Allison  v. 
Pearce  (Tenn.)  59  S.  W.  192,  195. 

An  order  drawn  by  persons  on  their  law- 
yer for  the  proceeds  of  an  action  against 
another,  which  they  declared  in  the  order  to 
have  been  appropriated  to  payment  of  their 
note,  on  which  the  payee  of  the  order  was 
one  of  their  sureties,  is  an  equitable  assign- 
ment of  the  fund.  Nesmith  v.  Drum  (Pa.)  8 
Watts  &  S.  9,  10,  42  Am.  Dec.  260. 

An  agreement  between  a  debtor  and  a 
creditor  which  provided  that  the  debt  should 
be  paid  out  of  a  specific  fund  coming  to  the 
debtor,  and  that  the  creditor  should  be  lim- 
ited to  such  fund,  and  that  if  the  fund  failed 
the  debt  should  be  extinguished,  created  an 
equitable  assignment  pro  tanto  of  the  fund. 
Oillett  V.  Hickling,  16  111.  App.  (16  Bradw.) 
392,  400. 

A  written  order  by  the  beneficiary  of 
a  will,  for  whom  a  trust  fund  was  held  by 
his  father's  executors,  directing  them  to  pay 
a  certain  sum  to  the  order  of  a  certain  person 
from  the  proceeds  of  the  sale  of  the  real  es- 
tate of  the  testator,  signed  by  the  beneficiary, 
was  an  equitable  assignment  pro  tanto  of  the 
fund.  Brokaw  v.  Brokaw's  Ex'rs  (N.  J.)  4 
Atl.  6G,  68. 

To  make  an  equitable  assignment,  there 
must  be  such  an  appropriation  of  the  sub- 
ject-matter as  to  confer  a  complete  and  pres- 
ent right  upon  the  party  intended  to  be  pro- 
vided for,  even  where  the  circumstances  do 
not  admit  of  its  immediate  exercise.  Where 
an  attorney  agreed  with  his  client  to  con- 
duct certain  litigation  for  which  he  should 
receive  as  compensation  a  specified  percent- 
age of  the  amount  recovered  by  the  client, 
who  reserved  the  right  within  60  days  to 
substitute  a  cash  fee  in  place  of  such  per- 
centage, it  was  held  that  the  agreement  con- 
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stltated  an  equitable  assignment  to  tbe  at- 
torney of  an  Interest  In  the  subject  of  litiga- 
tion. Holmes  t.  Evans,  29  N.  E.  238»  129 
N.  X.  140. 

The  term  "equitable  assignment"  in- 
cludes a  written  acknowledgment  by  one 
person  as  being  Indebted  to  another,  which 
binds  the  former  to  pay  the  debt  with  money 
from  an  inheritance  to  be  collected  by  an 
attorney,  which  right  is  deposited  with  the 
attorney  with  orders  to  pay  the  debt  from 
the  money  when  collected.  Moeser  y.  Schnei- 
der, 27  Atl.  1088,  1089,  158  Pa.  412. 

EQUITABLE  OUklM. 

In  Spauldlng  y.  Warner's  Estate,  52  Vt. 
29^  the  court  considered  the  question  wheth- 
er equitable  demands  could  be  allowed  by 
commissioners  on  the  estates  of  deceased 
persons,  and  made  a  distinction  between 
claims  of  a  purely  equitable  character  and 
those  recoTerable  at  law  but  for  some  tech- 
nical rule.  It  Is  there  said  that  when  the 
claim  Is  of  such  a  nature  that  the  right  of 
the  party  presenting  it  to  recovery,  as  well 
as  the  extent  of  such  recovery,  Is  apparent 
and  readily  ascertainable,  and  the  claim  ca- 
pable of  being  enforced  In  his  favor  except 
for  some  technical  rule  of  the  common  law, 
the  commissioners  have  JurlsdlcHon;  but 
when  the  resort  to  chancery  is  necessary  to 
ascertain  and  establish  the  right  of  recovery 
or  the  extent  of  that  right,  the  claim  is  of  a 
purely  equitable  character,  and  the  commis- 
sionera  have  no  Jurisdiction  over  it.  Purdy 
V.  Purdy's  Estate,  80  Atl.  695,  67  Vt  60. 

EQUITABI.E  OON8TBUCTZON* 

"A  true  equitable  construction  consists 
in  showing,  by  principles  of  natural  good 
sense,  that  a  particular  case  is  not  compre- 
hended in  the  meaning  of  a  law,  because  If 
it  were  so  comprehended  some  absurdity 
would  naturally  follow."  Smiley  v.  Samp- 
son, 1  Neb.  56y  91  (quoting  Puffendorf). 

EQUITABLE  OOHVEBSZON. 

The  doctrine  of  equitable  conversion  Is  a 
branch  of  the  general  equitable  doctrine  of 
trusts,  and  it  has  been  adopted  solely  for  the 
purpose  of  executing  trusts,  and  it  Is  essen- 
tial to  the  application  of  the  doctrine  of  con- 
version that  the  property  should  be  subject 
to  a  trust  or  Imperative  direction  for  con- 
version. Gondit  v.  Blgalow,  54  Atl.  160,  162, 
64  N.  J.  Bq.  504. 

"  'Equitable  conversion'  has  been  defined 
to  be  that  change  in  the  nature  of  property 
by  which,  for  certain  purposes,  real  estate 
is  considered  as.  personal,  and  personal  es- 
tate as  real  and  transmissible,  and  descend- 
ible as  such.  It  is  an  application  of  the  max- 
im that  equity  regards  that  as,  done  wMch 


ought  to  be  done.  It  is  not  essential  that 
there  should  be  an  express  declaration  in  the 
instrument  that  the  land  shall  be  treated  as 
money  though  not  sold,  or  that  the  money 
shall  be  treated  as  land  though  not  actually 
laid  out  in  the  purchase  of  it.  Such  direc- 
tion may  arise  by  necessary  implication  from 
the  nature  of  the  instrument  or  the  language 
employed.  But  there  must  be  an  expression 
in  some  form  of  an  absolute  intention  that 
the  land  shall  be  sold  and  turned  into  mon- 
ey, or  that  the  money  shall  be  expended  in 
the  purchase  of  land.  The  test  is,  has  the 
will  or  deed  absolutely  directed  that  the 
conversion  be  made?  In  order  to  work  a 
conversipn  while  the  property  remains  un- 
changed in  form,  there  must  be  a  clear  and 
imperative  direction  to  convert  it  If  the 
act  of  converting  is  left  to  the  option,  dis- 
cretion, or  choosing  of  the  trustees  or  others 
charged  with  making  it,  no  equitable  con- 
version will  take  place,  because  no  duty  to 
make  the  change  rests  on  them."  Haward  v. 
Peavey,  21  N.  E  503,  504,  128  111.  430,  15 
Am.  St  Rep.  120  (citing  8  Pom.  Eq.  Jur.  $ 
1159  et  seq.). 

By  "equitable  conversion**  is  meant  a 
change  of  property  from  real  into  personal, 
or  from  personal  into  real,  not  actually  tak- 
ing place,  but  presumed  to  exist  only  by  con- 
struction or  intendment  of  equity.  Bisp.  Eq. 
§  807.  "Equity  regards  that  done  which 
ought  to  be  done.**  If,  therefore,  the  provi- 
sions of  a  will  make  it  the  duty  of  the  ex- 
ecutor to  sell  the  lands  and  pay  over  the 
proceeds  to  the  legatees,  equity  will  regard 
the  conversion  of  such  lands  into  money  as 
having  taken  place  at  the  death  of  the  tes- 
tator, so  that  the  legatees  will  take  the  pro- 
ceeds as  personal  property.  Glover  t.  Con- 
dell,  163  111.  566,  45  N.  E.  173,  85  L.  R.  A. 
360.  It  is  well  settled  that  this  duty  may 
also  be  implied  from  the  terms  and  provi- 
sions of  the  will,  and,  while  it  must  clear- 
ly appear,  it  is  not  necessary  that  it  be  ex- 
pressly enjoined.  Greenwood  v.  Greenwood, 
53  N.  E.  101,  103,  178  111.  887  (citing  Pom. 
Eq.  Jur.  i  1160;  Jarm.  Wills,  549;  6  Am» 
&  Eng.  Enc.  Law,  665). 

"Equitable  conversion*'  is  defined  as  a 
constructive  alteration  in  the  nature  of  prop- 
erty, by  which  in  equity  real  estate  is  re- 
garded as  personalty,  or  personal  estate  as 
realty.  7  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
p.  464.  A  contract  for  the  sale  of  real  estate, 
which  is  valid  and  enforceable  in  equity,, 
operates  as  a  conversion.  The  vendor's  in- 
terest thereafter,  in  equity,  is  in  the  unpaid* 
purchase  price,  and  is  treated  as  personalty; 
the  vendee's  interest  is  In  the  land,  and  i» 
realty.  Glapp  v.  Tower,  93  N.  W.  862,  863, 
11  N.  D.  556. 

"Equitable  conversion"  la  a  fiction  by 
which,  for  certain  specific  purposes,  and  to- 
the  limited  extent  required  tor  such  pur- 
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poses,  realty  may  be  treated  as  personalty, 
jr  personalty  as  realty,  as  in  the  case  of 
real  estate  owned  by  a  partnership,  which  ia 
treated  as  personal  property.  In  re  Robin- 
son's Estate.  43  Atl.  207,  208,  191  Pa.  238. 

The  doctrine  of  equitable  conversion  is 
based  on  the  mle  that  what  is  to  be  or  ought 
to  be  done  should  be  treated  as  if  done  al- 
ready. It  is  a  fiction,  therefore,  invented  to 
sustain  and  carry  out  the  intention  of  the 
testator  or  settlor,  never  to  defeat  it.  Its 
application  requires  constant  watchfulness  to 
guard  against  the  tendency  to  become  a 
formal  rule  de  Jure,  without  regard  to  its 
real  purpose  and  necessity.  It  should  never 
be  overlooked  that  there  is  no  real  conver- 
sion. The  property  remains  all  the  time  in 
fact  realty  or  personalty  as  it  was,  but  for 
the  purpose  of  the  will,  so  far  as  it  may  be 
necessary,  and  only  so  far,  it  is  to  be  treated 
in  contemplation  of  law  as  if  it  had  been  con- 
verted. Yerkes  y.  Yerkes,  50  AtL  186,  200 
Pa.  419. 

To  work  a  conversion  of  real  estate  into 
realty  there  must  be  either  (a)  a  positive  di- 
rection to  sell,  (b)  an  absolute  necessity  to 
sell  in  order  to  execute  the  will,  or  (c)  such 
a  blending  of  realty  and  personalty  by  the 
testator  in  his  will  as  to  clearly  show  that 
he  intended  to  create  a  fund  out  of  both  real 
and  personal  estate,  and  to  bequeath  the 
same  as  money.  In  the  first  the  intention  to 
convert  is  expressed;  in  the  latter  two  it  is 
implied.  A  bare  power  of  sale,  like  a  dis- 
cretionary power  given  in  a  will,  does  not 
work  a  conversion  until  exercised.  Darling- 
ton V.  Darlington,  28  AU.  503,  504^  160  Pa. 
65. 

Equitable  conversion  arises  from  an  ex- 
press, clear,  and  imperative  direction,  or 
from  a  necessary  implication  of  such  express 
direction.  The  question  of  conversion  is  one 
of  intention,  and  the  question  is,  is  it  the 
testator's  intent  to  have  his  real  estate  con- 
verted into  personalty  immediately  upon  his 
death?  Citing  Clift  v.  Moses,  116  N.  Y.  144, 
157,  22  N.  E.  398.  A  will  does  not  ^ect  the 
equitable  conversion  of  realty  into  personal- 
ty, because  of  a  naked  power  of  sale  given 
to  the  executors,  where  the  amount  of  the 
legacies  does  not  exceed  the  value  of  tes- 
tator's personal  property.  In  re  Oobb's  Es- 
tate^ 36  N.  Y.  Supp.  448,  449,  14  Misc.  Rep. 
409. 

To  Gonstitnte  an  equitable  conversion, 
the  direction  to  sell  and  convert  the  prop- 
erty must  be  absolute  or  imperative.  Fos- 
dick  V.  Town  of  Hempstead,  8  N.  Y.  Supp. 
772,  774,  55  Hun,  611;  Bournonvllle  y.  Qood- 
all,  10  Pa.  (10  Barr)  138, 185,  136. 

To  constitute  a  conversion  of  real  es- 
tate, in  the  absence  of  actual  sale,  it  must 


version  rests  upon  the  principle  that  equity 
considers  that  as  done  which  ought  to  have 
been  done.  A  mere  discretionary  power  to 
sell  produced  no  such  result.  In  re  Harden- 
brook,  52  N.  Y.  Supp.  845,  846,  23  Misc.  Rep. 
538  (citing  White  v.  Howard,  46  N.  Y.  144; 
SUg  v.  Jackson,  1  N.  Y.  [1  Gomst]  206). 

Equitable  conversion  results  from  the 
existence  of  a  power  to  convert  realty  into 
personalty,  or  personalty  into  realty,  which 
has  not  been  exercised.  Appeal  of  Clarke, 
89  Aa  155,  160,  70  Conn.  195. 

A  conversion  of  land  into  money  is  ef- 
fected by  a  will  directing  testator's  farm  to  be 
sold  after  his  wife's  death  and  the  proceeds 
equally  divided  between  his  children.  In  re 
Thomman's  Estate,  29  AtL  84,  85,  161  Pa. 
444. 

Equitable  conversion  Is  a  doctrine  by 
which  partnership  land*  remain  personal 
property  until  the  indebtedness  of  the  part- 
nership is  paid  and  the  equities  between  the 
partners  are  adjusted.  Weld  v.  Johnson  Mfg. 
Co.,  57  N.  W.  374.  377,  86  Wis.  652. 

EQUITABLE  CREDITOBS* 

Under  the  intestate  laws  there  was  ne 
distinction  between  legal  and  equitable  cred- 
itors, or  legal  and  equitable  assets  that  had 
arisen  from  the  estate  of  a  decedent,  and 
in  the  hands  of  his  personal  representative 
for  the  distribution  among  creditors.  There- 
fore, where  decedent  was  Indebted  individ- 
ually and  also  as  a  member  of  a  partner- 
ship, and  the  partnership  was  insolvent,  and 
his  partner  had  no  assets,  the  individual  and 
partnership  creditors  were  entitled  to  share 
in  the  assets  of  the  estate  pro  rata.  In  re 
Sperry's  Estate  (Pa.)  1  Ashm.  347,  351. 

EQUTTABLE  DEFENSES. 

The  term  "equitable  defense"  includes 
all  matters  which  would,  before  the  adoption 
of  the  Code,  have  authorized  an  application 
to  a  court  of  chancery  for  relief  against  a 
legal  liability,  and  authorised  affirmative  re- 
lief to  be  granted  to  the  party  pleading  it 
Kelly  T.  Hurt,  74  Mo.  561,  570. 

Within  the  rule  that  the  bona  fide  hold- 
er takes  negotiable  paper  free  from  all  equi- 
table defenses,  "equitable  defenses"  are 
those  defenses  which  do  not  appear  on  the 
face  of  the  paper,  and  which  do  not  absolute- 
ly destroy  the  existence  of  the  papers  as  a 
monetary  obligation.  Hagan  Y.  Blgler,  49 
Pac  1011«  5  Okl.  575. 

BQUITABI.E  EASEHENT. 

The  especial  easements  created  by  the 
derivation  of  ownership  of  adjacent  proprie- 


be  made  the  duty  of  and  obligatory  upon  the   tors  from  a  common  source,  with  specific 
irustees  to  s^  it  in  any  event    Such  con-   intentions  as  to  buildings  for  certain  pur- 
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poiee,  or  wltb  Implied  prlvilegM  in  regard 
to  certain  uses,  are  sometiines  called  "equi- 
table easements."  and  are  analogous  to  the 
easements  that  abutting  owners  on  a  street 
may  have  as  a  property,  implied  from  the 
nature  of  said  building  itself,  and  originat- 
ing, not  in  a  common  grant  perhaps,  but  in  a 
common  compact,  express  or  implied,  con- 
cerning the  street  and  their  uses.  Such  an 
easement  is  violated  when  the  owner  of  prop- 
erty abutting  on  an  alley,  by  his  ezcavatlons 
and  lack  of  precaution,  permits  the  alley  to 
give  way,  thereby  injuring  the  sidewalk  of 
the  opposite  owner.  United  States  ▼.  Peachy 
(U.  S.)  36  Fed.  100,  162. 

BQUITABIiB  EJEOTMBHT. 

-  "Bquitable  ejectment,"  in  Pennsylvania, 
is  a  proceeding  which  is  used  as  substitute 
for  a  bill  in  chanceiy  to  enforce  specific  per- 
formance of  a  contract  for  the  sale  of  land. 
Kiel  V.  Gannon,  29  AtL  56,  56,  161  Pa.  289. 

The  action  of  ejectment  is  often  a  sub- 
stitute for  a  bill  in  equity,  and  we  have  in 
our  practice  what  is  known  as  an  "equita- 
ble ejectment"  It  is  used  constantly  to  en- 
force specific  performance  of  contracts  for 
the  sale  of  real  estate,  and  in  some  other  in- 
stances. It  is  a  convenient  and  plastic  rem- 
edy, and  more  speedy  than  a  bill  in  equity. 
And  a  bill  by  a  wife  to  recover  her  separate 
earnings  or  property  from  her  husband  may 
be  treated  as  an  action  in  equitable  eject- 
ment McKendry  v.  McKendry,  18  Atl.  1078, 
1079,  181  Pa.  24,  6  li.  R.  A.  506. 

EQUITABUS  EUSCTIOH. 

The  general  rule  in  equity  as  to  equita- 
ble election  may  be  stated  as  follows: 
"Where  a  will  assumes  to  give  one  of  its 
beneficiaries  property  of  another  person  for 
whom  provision  is  likewise  made^  the  latter 
cannot  take  the  provision  made  for  him  in 
the  will  and  also  hold  the  property,  but  must 
elect  which  he  will  take;  that  by  taking  a 
beneficial  interest  under  the  will  he  is  held 
thereby  to  confirm  and  ratify  every  other 
part  of  the  will;  that  if  an  heir  prefers  to 
take  by  descent,  then  a  court  of  equity  will 
compel  him  so  to  elect;  and,  if  he  prefers  to 
take  as  heir,  it  will  not  allow  him  also  to 
have  any  other  property  or  benefit  under  the 
will."  Drake  v.  Wild,  89  Atl.  248,  250,  70 
Vt  52  (quoting  Huston  v.  Cone,  24  Ohio  St 
11;  Hyde  y.  Baldwin,  84  Mass.  [17  Pick.]  303; 
1  Chit  Pr.  368;  Pom.  Bq.  Jur.  H  461,  471). 

*7he  doctrine  of  equitable  election  it- 
self Is,  in  our  Judgment  uot  founded  on  in- 
tention, but  is,  as  stated  by  Mr.  Pomeroy, 
'a  positive  rule  of  law  covering  the  devolu- 
tion and  transmission  of  property  by  instru- 
ments of  donation,  and  is  invoked  wholly 
irrespective  of  the  intention  of  the  donor, 
though  in  a  vast  majority  of  cases  it  un- 


doubtedly does  carry  into  effect  the  donor's 
real  purpose  and  desire.'  The  doctrine  rests, 
as  we  think,  upon  the  equitable  principle 
that  he  who  seeks  equity  must  do  equity. 
W^e  approve  the  statement  of  the  doctrine  in 
Peters  v.  Bain,  183  U.  a  670,  10  Sup.  Ct  364, 
33  L.  Ed.  696:  *The  doctrine  •  •  • 
means,  as  the  term  is  ordinarily  used,  that 
where  two  inconsistent  rights  or  claims  are 
presented  to  the  choice  of  a  party  by  a  per- 
son who  manifests  the  clear  intention  that 
he  should  not  enjoy  both,  then  he  must  ae> 
cept  or  reject  one  or  the  other;  and  so,  in 
other  words,  that  one  cannot  take  a  benefit 
under  an  instrument  and  then  repudiate  it.'  '* 
Barrier  t.  Kelly,  33  South.  974,  979,  82  Misc. 
238,  62  L.  B.  A.  421. 

EQ1JITABI.E  ESTATE  OB  INTEBEST. 

An  equitable  estate  is  an  estate  acquir- 
ed by  operation  of  equity,  such  as  the  es- 
tate or  title  of  a  person  for  whose  use  or 
benefit  lands  are  held  in  trust  by  another, 
the  latter  having  the  legal  estate,  and  the 
estate  of  a  mortgagor  after  the  mortgage  has 
become  forfeited  by  nonpayment  and  before 
foreclosure.  Brown  v.  Freed,  43  Ind.  253, 
256. 

The  term  "equitable  interest,"  in  an 
agreement  for  sale,  cannot  be  said  to  be  am- 
biguous, because  it  may  mean  one  or  another 
description  of  equitable  interest  Asbwortb 
V.  Mounsey,  9  Ex.  175,  187. 

An  equitable  interest  in  land  is  such 
an  interest  only  as  might  furnish  a  ground 
for  equitable  relief  against  a  trustee  to  en- 
force the  execution  of  a  trust  or  an  equi- 
table chose  in  action.  Mcllvaine  v.  Smith,  42 
Mo.  46,  66,  97  Am.  Dec.  295. 

An  equitable  interest  is  such  an  inter- 
est as  a  court  of  equity  can  pursue  and  ap- 
propriate to  the  discharge  of  debts.  Leath- 
white  V.  Bennett  (N.  J.)  11  Atl.  29,  80. 

The  interest  which  a  man  has  in  lands, 
tenements,  or  hereditaments  which  can  be 
enforced  only  in  a  court  of  chancery  is  an 
equitable  interest  or  estate.  Avery's  Lessee 
V.  Dufrees,  9  Ohio  (9  Ham.)  145,  147. 

In  law,  the  legal  estate  is  the  whole 
estate,  and  the  holder  of  the  legal  title  is 
the  sole  owner.  But  this  title  may  be  held 
for  the  beneficial  interest  of  another,  which 
interest  has  come  to  be  called  an  "equitable 
estate."  It  is  not  however,  strictly  speak- 
ing, an  interest  in  the  land  itself,  but  a  right 
which  can  be  enforced  in  equity.  In  re  Qual- 
ifications of  Electors,  35  Atl.  213,  19  B.  I. 
387. 

"Equitable  estates"  is  the  name  applied 
to  the  collateral  obligations  of  trust  which 
were  not  known  at  law  as  interests  in 
lands;  trusts  being  cognizable  only  in  equity. 
A  simple  trust  supposes  the  legal   estate 
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merely  to  be  vested  In  tbe  trustee,  and  that 
the  cestui  que  trust  Is  entitled  in  equity  to 
the  rents  and  profits,  and  has  power  to  dis- 
pose of  the  lands,  and  a  right  to  call  on  the 
trustee  to  execute  a  conveyance  to  him. 
Where  a  trust  deed  did  not  give  the  cestui 
que  trust  seisin  or  possession  of  the  land, 
or  any  power  to  dispose  of  any  estate  in  the 
land,  or  to  enjoy  the  occupancy  and  collect 
the  rents,  and  he  could  not  call  on  the  trustee 
to  execute  any  conveyance  to  himself,  the 
deed  did  not  vest  in  the  cestui  que  trust  an 
equitable  estate  in  the  land  itself.  Mcll- 
vaine  v.  Smith,  42  Mo.  45,  56,  97  Am.  Dec. 
295. 

An  "equitable  estate"  in  lands  is  not  an 
equivalent  of  an  "equitable  title"  to  lands, 
so  that  a  person  purchasing  lauds  at  a  sale 
under  execution,  who  has  acquired  an  equi- 
table interest  therein  by  tlie  failure  of  the 
parties  In  interest  to  redeem  within  a  year, 
but  who  has  demanded  and  received  a  deed 
from  the  stieriff,  is  not  entitled  to  redeem 
such  lands  as  a  person  holding  the  "legal  or 
equitable  title  thereof."  Rev.  St.  1891,  i 
768;  Robertson  v.  Vancleave,  29  N.  E.  781, 
129  Ind.  217.  15  L.  R.  A.  68. 

EQUTTABI.E  ESTOPPBI^ 

See  ''Estoppel  in  Pais." 

EQUITABIiS  EXEOUTCON. 

The  term  "equitable  execution"  has  prop- 
erly been  applied  to  the  appointment  of  a 
receiver  with  power  of  sale.  Hatch  v.  Van 
Dervoort,  84  Atl.  938,  940,  54  N.  J.  Eq.  51L 

EQUITABUB  OARKISHMENT. 

In  nearly  all  of  the  United  States,  stat- 
utes have  been  enacted  the  usual  purport  of 
which  is  that,  when  an  execution  has  been 
returned  wholly  or  partly  unsatisfied,  the 
Judgment  creditor  may  maintain  an  action 
against  the  Judgment  debtor  and  any  other 
person  to  compel  the  discovery  of  anything 
in  action  or  other  property  belonging  to  the 
Judgment  debtor,  and  of  any  mon^,  thing 
in  action,  or  other  property  due  to  him  or 
held  in  trust  for  him,  and  to  procure  satis- 
faction of  Judgment  out  of  such  property. 
5  Enc.  PI.  &  Prac.  p.  415.  The  proceeding 
under  these  statutes  may  be  called  "equi- 
table garnishment"  for  the  sake  of  brevity, 
and  in  order  to  disttnguish  it  from  ordinary 
garnishment  or  trustee  process.  Geist  v. 
City  of  St  Louis,  57  S.  W.  766,  156  Mo.  643, 
79  Am.  St  Rep.  545. 

An  action,  brought  in  a  court  of  equity 
against  a  contractor  and  the  city  for  whom 
the  contract  was  being  performed,  to  subject 
money  in  the  hands  of  the  city,  owing  to  the 
contractor,  to  the  claim  of  plaintiff  for  ma- 
terials furnished  for  such  work,  has  been 
called  an  "equitable  garnishment"    Never- 


theless, strictly  speaking,  there  is  no  such 
tiling  as  an  equitable  garnishment;  any  more 
than  an  equitable  indictment  or  an  equitable 
bin  of  attainder;  and  that  such  expression 
has  been  used  does  not  Justify  the  conten- 
tion that  the  law  of  garnishment  should  ap- 
ply to  the  distribution  of  such  money,  so 
that  the  first  person  fringing  an  action  there- 
for should  be  entitled  to  priority.  City  of  St. 
Louis  T.  O'Neill  Lumber  Co.»  21  S.  W.  484, 
487,  114  Mo.  74. 

EQUITABIiE  JETTISON* 

In  order  to  make  a  loss  by  the  ejection 
of  cargo  an  equitable  Jettison,  there  must 
be,  first,  a  common  peril  threatening  the  de- 
struction of  vessel  and  cargo;  second,  tiie 
sacrifice  must  be  voluntary  and  of  selection; 
tliird.  It  must  appear  that  the  goods  sacrificed 
were  the  price  of  safety  to  the  rest  The 
ejection  of  goods  on  the  deck  of  a  propeller 
when  they  were  on  fire,  causing  Imminent 
peril  to  vessel  and  cargo,  and  certain  to  be 
themselves  consumed,  was  not  an  equitable 
Jettison,  though  the  vessel  and  the  remainder 
of  the  cargo  were  saved  thereby,  since  (1)  the 
loss  could  not  be  attributed  to  the  Jettison, 
as  the  goods  were  of  no  value  by  reason  of 
the  certainty  of  their  destruction  by  fire;  (2) 
that  for  the  same  reason  they  could  not  be 
regarded  as  voluntarily  sacrificed,  (3)  nor  se- 
lected for  that  purpose,  (4)  nor  as  ejected 
so  much  to  deliver  the  remainder  from  a 
common  peril  as  to  remove  the  very  cause  of 
peril.  Furthermore,  it  may  l>e  said  that  fire 
does  not  constitute  a  sea  peril,  and  that  sea 
perils  alone  Justify  a  general  average.  Slater 
V.  Hayward  Rubber  Co.,  26  Conn.  128, 136. 

EQUITABI.E  LEVY. 

The  lien  in  equity  created  by  the  filing 
of  a  creditors'  bill  and  the  service  of  process 
upon  the  effects  of  a  Judgment  debtor  has 
been  aptly  termed  an  "equitable  levy."  Hun- 
eke  V.  Dold,  32  Pac.  45.  48,  7  N.  M.  5;  Miller 
V.  SheiTy,  69  U.  S.  (2  Wall.)  237,  249,  17  L. 
Ed.  827. 

An  "equitable  levy"  1b  the  lien  given  by 
the  commencement  of  a  creditors'-  suit  to 
subject  real  property,  conveyed  by  the  debt- 
or, in  payment  of  the  debt,  and  the  filing  of 
a  lis  pendens.  Mandeville  v.  Campbell,  61 
N.  T.  Supp.  443,  446,  45  App.  Div.  512. 

The  filing  of  a  creditors'  bill  by  Judg- 
ment creditors  has  often  been  termed  an 
"equitable  levy,"  entitling  those  who  filed 
the  bill  to  priority.  George  v.  St  Louis  Ca- 
ble &  W.  R.  Co.  (U.  S.)  44  Fed.  117,  120. 

EQUITABI.E  I.IEN. 

Maritime  lien  as,  see  "Maritime  Lien." 

An  equitable  lien  is  a  right,  not  recog- 
ni2ed  at  law,  to  have  a  fund  or  specific  prop* 
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erty,  or  the  proceeds,  applied  in  full  or  In 
part  to  the  payment  of  a  particular  debt  or 
class  of  debts.  Burden  Gent  Sugar-Refining 
Co.  ▼.  Ferris  Sugar  Mfg.  Go.  (U.  8.)  78  Fed. 
417.  421. 

"An  equitable  lien  Is  not  an  estate  or 
property  in  the  thing  itself.  It  Is  the  very 
essence  of  this  condition  that,  while  the  lien 
continues,  the  possession  of  the  thing  re- 
mains with  the  debtor  or  the  person  who 
holds  the  proprietary  interest  subject  to  the 
Incumbrance.'*  St  Joseph  Hydraulic  Go.  t. 
Wilson,  38  N.  E.  113,  116,  133  Ind.  466  (quot- 
ing 8  Pom.  Eq.  Jur.  i  1233).  - 

An  equitable  lien  is  neither  a  Jus  in  re 
nor  a  Jus  ad  rem,  but  simply  a  right  to  pos- 
sess and  retain  property  until  some  charge 
attaching  to  it  is  paid  or  discharged.  Beck- 
er V.  Saunders,  28  N.  0.  380,  381;  Field  t. 
Lang,  32  Atl.  1004,  87  Me.  44L 

"Equitable  liens'*  are  a  right  of  a  spe- 
cial nature  orer  the  thing,  which  may,  by 
proper  process,  be  sold  or  sequestered  under 
a  Judicial  decree,  and  the  proceeds  in  the 
one  case,  or  the  rents  and  profits  in  the  other, 
applied  upon  demand  of  the  party  holding 
the  lien,  but  such  party  is  not  entitled  to  the 
possession  of  the  thing,  or  to  the  rents  and 
profits,  except  under  a  Judicial  decree.  This 
is  a  distinguishing  feature  between  equitable 
and  legal  Uens.  Field  v.  Lang,  32  Aa  1004, 
87  Me.  441. 

Equitable  liens  did  not  depend  upon 
possession,  nor,  strictly  speaking,  did  they 
constitute  a  Jus  in  re  or  a  Jus  ad  rem,  but 
more  properly  constituted  a  charge  upon  the 
thing.  2  Story,  Eq.  Jur.  i  1215;  Peck  v. 
Jenness,  48  U.  S.  (7  How.)  612,  12  L.  Ed. 
841.  At  common  law,  though  ordinarily  the 
delivery  of  possession  by  the  one  entitled  to 
a  lien  destroyed  or  terminated  the  lien,  yet 
by  contract  the  parties  might  agree  to  con- 
tinue the  lien  after  delivery,  or,  in  other 
words,  might  agree  that  the  property,  after 
delivery,  should  be  subject  to  be  taken  and 
sold  if  the  purchase  price  or  other  charge 
thereon  was  not  paid.  Gregory  v.  Morris,  96 
U.  S.  610,  24  L.  Ed.  740.  In  equity,  the  lien 
consisted  in  the  right  to  subject  the  prop- 
erty, even  though  not  in  possession  of  the 
lienor,  to  the  payment  of  the  debt  or  claim 
as  a  charge  upon  the  property.  Bouvier  de- 
fines a  "lien"  to  be  "a  hold  or  claim  which 
one  has  upon  the  property  of  another,  as  se- 
curity for  some  debt  or  charge."  When, 
therefore,  a  statute  declares  that  under  cer- 
tain circumstances  a  person  shall  have  a  lien 
upon  a  certain  class  of  property  for  a  debt 
due  or  charge  due,  what  is  meant  is  that  the 
person  shall  have  the  right  to  hold  the  prop- 
erty for,  or  subject  it  to,  the  payment  of 
the  claim  or  charge.  On  the  other  hand,  if 
the  statute  declares  that  the  person  shall 
have  the  right,  under  the  given  circumstan- 
ces, to  hold  certain  property  for,  or  subject 


it  to,  the  payment  of  a  certain  claim  or 
charge,  this,  in  like  manner,  creates  and  con- 
fers a  lien,  although  the  word  "lien"  may  not 
be  used  in  the  statute.  It  is  the  right  to 
hold  or  subject  the  property  to  the  payment 
of  the  claim  of  debt  that  constitutes  the  lien, 
and  the  mere  words  used  in  the  statute  are 
immaterial,  so  long  as  the  substantial  right 
itself  is  created.  The  Menominie  (U.  S.)  36 
Fed.  197,  199. 

An  equitable  lien  arises  either  from  a 
written  contract  which  shows  an  intention 
to  charge  some  particular  property  with  a 
debt  or  obligation,  or  is  declared  by  a  court 
of  equity  out  of  general  consideration  of 
right  and  Justice  as  applied  to  the  relations 
of  the  parties  and  the  circumstances  of  their 
dealings.  A  lien  necessarily  excludes  any 
idea  of  ownership  by  the  party  claiming  it 
A  lien,  whether  implied  or  by  contract, 
confers  no  right  of  property  upon  the  holder. 
It  is  neither  Jus  ad  rem  nor  Jus  in  re.  Fal- 
lon T.  Worthington,  22  Pac.  960,  962,  13  Colo. 
559,  6  L.  R.  A.  708,  16  Am.  St.  Rep.  231. 

An  equitable  Hen  exists  independently  of 
any  express  agreement,  and  equity  enforces 
it  on  the  principle  that  a  person  having  got- 
ten an  estate  of  another  ought  not  in  con- 
science to  keep  it  as  between  them.  In- 
cluded in  this  class  of  liens  is  the  vendor's 
lien.  Kilboume  v.  Wiley,  88  N.  W.  99,  100, 
124  Mich.  870. 

Creditors,  in  filing  a  creditors'  bill  to 
reach  equitable  assets  or  a  fund  not  subject 
to  a  levy  and  sale  on  execution,  acquire,  by 
filing  the  bill,  what  is  termed  an  "equitable 
lien,"  which  gives  them  a  prior  right  over 
other  creditors  subsequently  seeking  relief 
against  the  same  fund.  This  equitable  lien 
is  not,  however,  a  Jus  in  re;  it  is  not  a  vest- 
ed property  right,  like  the  common-law  lien 
of  a  person  in  possession  for  labor  or  care 
or  maintenance,  or  like  a  maritime  Hen  or 
hypothecation,  with  a  similar  vested  prop- 
erty interest  without  possession.  It  is  noth- 
ing more  than  a  provisional  equitable  attach- 
ment of  the  fund  for  the  purpose  of  satisfy- 
ing any  decree  that  may  be  obtained  in  that 
cause.  It  is  therefore  contingent  upon  the 
recovery  of  a  valid  Judgment,  and  liable  to 
be  defeated  by  anything  that  defeats  the 
Judgment,  or  the  right  of  the  plaintiff  to  ap- 
propriate the  fund.  In  re  Lesser  (U.  S.)  100 
Fed.  433,  436. 

In  the  case  of  the  appropriation  by  a 
trustee  of  trust  funds,  an  equital>le  lien  ex- 
ists only  when  the  trust  money  is  directly  or 
indirectly  traceable  to  the  fund  sought  to  be 
charged.  Holden  v.  Piper,  37  Pac.  34,  35,  5 
Colo.  App.  11. 

EQUITABLE  MERGEB. 

Equitable  merger  is  largely  a  question 
of  Intent,  actual  or  presumed,  and  when  no 
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intent  Is  proven  or  apparent  this  principle 
may  or  may  not  be  deemed  to  attach  In  any 
given  ease^  Just  as  merger  la  or  is  not  to  tbe 
interest  of  the  owner  of  the  several  and  in* 
dependent  rights.  Pennock  v.  Eagles,  102 
Pa.  290,  285. 

EQUITABIJB  MORTOAOZL 

Where  a  vendor  holds  the  legal  title  un- 
der an  unexecuted  contract  for  the  convey- 
ance of  the  land  upon  the  payment  of  the 
purchase  money,  the  vendor's  security  is 
something  stronger  than  a  mortgage,  because 
the  legal  title  is  retained  as  security.  It  has 
been  called  an  "imperfect"  or  "equitable" 
mortgage,  which  is  a  more  appropriate  term 
than  "vendor's  lien."  In  many  of  the  best- 
considered  cases  it  is  treated  as  if  it  had  the 
similitude  of  a  mortgage  subject  to  fore- 
closure in  the  same  way  as  a  mortgage  is 
foreclosed.  Gessner  v.  Palmateer,  26  Pac. 
789,  790,  89  Gal.  89,  13  L.  B.  A.  187. 

In  addition  to  those  formal  instruments 
which  are  properly  entitled  to  the  designa- 
tion of  "mortgages,"  deeds  and  contracts 
which  are  wanting  in  one  or  both  of  those 
characteristics  of  a  common-law  mortgage 
are  often  used  by  parties  for  the  purpose  of 
pledging  real  property,  or  some  interest  in  it, 
as  security  for  a  debt  or  obligation,  and  with 
the  intention  that  they  shall  have  effect  as 
mortgages.  Equity  comes  to  the  aid  of  the 
parties  in  such  cases  and  gives  effect  to  thehr 
intentions.  Mortgages  of  this  kind  are  there- 
fore called  "equitable  mortgages."  Ketchum 
V.  St  Louis,  101  U.  S.  806,  317,  25  L.  Ed. 
999. 

"An  'equitable  mortgage'  may  be  defin- 
ed as  a  transaction  which  has  the  intent; 
but  not  the  form,  of  a  mortgage,  and  which 
a  court  of  equity  will  enforce  to  the  same 
extent  as  a  mortgage;  and  it  has  been  held 
that  an  agreement  for  a  mortgage  is,  in  equi-' 
ty,  a  specific  lien  upon  land.  Payne  v.  Wil- 
son, 74  N.  T.  848.  But  in  the  case  at  bar  the 
plaintiff  makes  no  agreement  for  a  mortgage, 
the  contract  simply  providing  that  he  may 
make  the  final  payment  by  giving  a  mort- 
gage as  therein  provided,  if  he  so  desires, 
and  binding  the  defendant  to  accept  such 
mortgage  in  lieu  of  such  final  payment.  The 
contract  aforesaid,  therefore,  is. not  an  equi- 
table mortgage."  Davidson  v.  Fox,  73  N.  Y. 
Supp.  533,  535,  65  App.  Div.  262. 

An  equitable  mortgage  results  from  dif- 
ferent forms  of  transactions,  in  which  there 
is  present  an  intent  of  the  parties  to  make 
a  mortgage,  to  which  intent,  for  some  rea- 
son, legal  expression  is  not  given  in  the  form 
of  an  effective  mortgage;  but  in  all  such 
cases  the  intent  to  create  a  mortgage  is  the 
essential  feature  of  the  transaction.  Thus 
an  equitable  mortgage  has  been  held  to  re- 
volt from  A  defectively  executed  legal  mort- 


gage^ or  ftom  an  agreement  to  execute  s 
mortage,  if  the  agreement  be  certain  in 
terms  and  clearly  proven,  or  from  a  deed» 
absolute  in  form,  shown  to  have  been  in 
fact  intended  to  operate  as  a  mortgage. 
Western  Nat  Bank  v.  Nat  Union  Bank,  46 
Atl.  960,  962,  91  Md.  613. 

Deeds  and  contracts  used  by  parties  for 
the  purpose  of  pledging  real  property,  or 
some  Interest  in  it,  as  security  for  a  debt 
or  obligation,  and  with  the  intention  that 
they  shall  have  effect  as  mortgages,  though 
wanting  in  some  of  the  characteristios  of  a 
common-law  mortgage,  are  yet  given  effect 
by  equity,  and  are  called  "equitable  mort- 
gages." Whatever  the  form  of  the  contract 
may  be,  if  it  is  intended  thereby  to  create 
a  security,  it  is  an  equitable  mortgage.  Gum- 
mings  V.  Jackson,  38  Atl.  763,  765,  55  N.  J. 
Eq.  805. 

There  are  as  many  kinds  of  equitable 
mortgages  as  there  are  varieties  of  ways  in 
which  parties  may  contract  for  security  by 
pledging  some  interest  in  the  lands.  What- 
ever the  form  of  the  contract  may  be,  if  it 
is  intended  thereby  to  create  a  security,  it  is 
an  equitable  mortgage — that  is,  of  course^  if 
it  is  not  a  legal  mortgage.  An  express  res- 
ervation in  a  deed  of  a  lien  upon  the  land 
conveyed  creates  an  equitable  mortgage. 
When  the  deed  is  recorded,  every  one  is 
bound  to  take  notice  of  the  incumbrance. 
Hall  V.  Mobile  &  M.  B.  Co.,  68  Ala.  10,  28. 

Absolute  deed. 

An  equitable  mortgage  arises  whenever 
an  agreement  shows  a  clear  intention  to 
make  some  particular  property  a  security  for 
the  debt  or  obligation  mentioned  therein. 
Thus  a  deed  executed  and  delivered  to  a  par- 
ty, which  was  made  to  a  third  person  as  trus- 
tee for  the  purpose  of  securing  the  debt  due 
to  the  person  to  whom  it  was  delivered,  con- 
stitutes an  equitable  mortgage,  though  the 
name  of  the  trustee  was  not  given.  Dulany 
V.  Willis,  29  S.  E.  824,  95  Va.  606,  64  Am. 
St  Bep.  815. 

The  term  "equitable  mortgage"  Is  prop- 
erly used  to  designate  an  absolute  convey- 
ance of  land  as  security  for  borrowed  mon- 
ey, and  the  fact  that  no  notes  or  other  evi- 
dence of  indebtedness  are  executed  is  im- 
material. Bradley  y.  Merrill,  84  Atl.  160- 
162,  88  Me.  319. 

Asreement  to  earaente  mttrtgrase. 

The  deposit  of  title  deeds,  with  an  agree- 
ment to  execute  a  legal  mortgage  to  secure 
the  debt  of  a  third  person,  constitutes  an 
equitable  mortgage.  Bullowa  v.  Orgo,  41 
Atl.  494,  495,  57  N.  J.  Bq.  428. 

The  doctrine  of  equitable  mortgages  is 
difiScult  to  define  or  explain.  It  seems  to  be 
settled,  however,  that  an  agreement  in  writ- 
ing to  give  a  mortgage  will  create  a  lien  on 
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tbe  property  specified  In  tiie  agreemeat  as 
against  general  credltora.  But  a  bond  condi- 
tioned on  the  ezeeutlon  of  a  mortgage  on 
property,  mer^  described  as  b^lng  'in 
township  65  and  W  of  a  certain  county, 
and  as  lying  'tenth  of  Grant  City  about  one 
or  one  and  one-half  miles,"  did  not  describe 
the  land  with  sufficient  certainty  to  consti- 
tute an  incumbrance  thereon.  Garter  t.  Hol- 
man,  60  Mo.  408,  604. 

An  agreement  to  mortgage  a  piece  of 
land  will  in  equity  be  treated  as  an  equita- 
ble mortgage^  and  the  court,  proceeding  on 
the  footing  somewhat  of  a  specific  perform- 
ance, will  give  the  benefit  of  the  security 
which  the  party  covenanted  to  execute.  Ev- 
erman  y.  Robb,  62  Miss.  663,  689,  24  Am. 
Rep.  682. 

AsslcBmeAt  of  laad  oevtifleste. 

Where  the  owner  of  a  certificate  of  en- 
try of  land  from  the  United  States  assigns 
such  certificate  as  security  for  a  debt,  with 
the  condition  of  defeasance  <a  the  payment 
of  the  debt,  such  assignment  creates  an  eq- 
uitable mortgage  on  the  land  covered  by  such 
certificate.  Stover's  Heirs  ▼.  Bounds'  Heirs, 
1  Ohio  St  107. 

Attempted  mortgage* 

The  term  "equitable  mortgage"  includes 
an  attempted  mortgage  by  a  tenant  on  crops 
of  the  leased  premises  before  they  are  plant- 
ed. Such  crops  are  not  subject  to  mortgage 
at  common  law,  but  they  have  what  is  term- 
ed a  ''potential  existence,"  and  a  mortgage 
of  them,  though  not  good  as  a  conveyance  or 
reservation,  is  valid  as  an  executory  agree- 
ment enforceable  in  equity.  Kelley  v.  Good- 
win, 60  AtL  711,  712,  96  Me.  63& 

BQUTTABI.E  PUONTHT. 

An  equitable  plaintiff  is  he  who,  not 
from  the  legal  title  to  the  right  of  action,  is 
in  equity  entitled,  to  the  thing  sued  for. 
United  States  y.  Henderlong  (U.  S.)  102  Fed. 
2,4. 

EQUITABIiB  RATE  OF  XirTEREST. 

In  Bngland,  when  it  appears  that  a 
trustee  or  executor  has  improperly  or  unnec- 
essarily kept  balances  or  any  considerable 
portion  of  trust  moneys  in  his  hands,  he  is 
charged  with  interest  on  what  he  has  so  re- 
tained. This  interest  is  generally  at  a  rate 
lower  than  the  legal  rate,  and  is  called  an 
"equitable  rate  of  interest."  In  re  Bicker's 
Estate,  35  Pac.  900,  968,  14  Mont  163,  29 
U  B.  A.  622. 

EQUITABLE  BEMEDT. 

The  appointment  of  a  receiver  Is  sn 
equitable  remedy.  Betts  v.  Oonnecticut  In- 
demnity Ass'n,  44  AtL  66,  66,  71  Conn.  761. 


BaVRABLB  BIOHTS. 

By  the  constitutional  provisions  abol- 
ishing the  distinctions  between  law  and 
equity  proceedings,  the  distinction  between 
legal  and  equitable  remedies  was  abolish- 
ed. But  it  soon  became  manifest  to  all 
Jurists  that  the  class  of  rights  which  for 
want  of  a  better  definition  were  loosely 
called  "equitable,"  and  which  had  only  been 
included  under  that  name  because  the  com- 
mon-law methods  were  not  adapted  to  en- 
force them,  differed  from  other  rights  In 
their  essential  nature,  and  not  in  form  only, 
and  that,  by  whatever  name  they  were  call- 
ed, they  could  only  be  efficiently  protected 
and  made  available  by  the  means  known  as 
"equitable."  Brown  v.  Kalamazoo  Circuit 
Judge,  76  Mich.  264,  285,  42  N.  W.  831, 
6  L.  B.  A.  226,  13  Am.  St  B^.  438. 


EQUITABLE  TITIiE. 

An  "equitable  title"  is  not  a  title,  but  is 
a  mere  right  in  the  party  to  whom  It  be- 
longs to  have  the  legal  title  transferred  to 
him.  Thygerson  v.  Whitbeck,  16  Pac.  403, 
404,  6  Utah,  406. 

By  the  term  "equitable  title,"  as  used 
in  a  statement  of  the  rule  that  statutes  re- 
lating to  transfers  between  husband  and 
wife  have  been,  if  not  to  convert  the  wife's 
equitable  title  into  a  legal  one,  at  least  to 
clothe  it  with  all  the  incidents  of  a  legal 
title,  is  meant  the  title  communicated  by  di- 
rect transfer  from  husband  to  wife  by  way 
of  gift  or  payment,  which  title  had  there- 
tofore been  recognized  in  equity.  Barrows 
V.  Keene,  8  Atl.  718,  716,  16  B.  I.  484. 

An  equitable  title  exists  where  the  legal 
title  is  vested  in  one  person  and  the  bene- 
ficial interest  inures  to  another  person,  who 
may  be  named  in  the  deed  or  who  may  not 
be  named  at  all,  whose  right  may  exist  by 
parol.  Such  a  title  would  arise  where  the 
title  to  land  for  which  a  wife  had  paid  the 
purchase  money  was  in  her  husband,  the 
money  having  been  derived  from  a  source 
independent  of  her  husband,  and  in  which 
the  husband  had  never  had  any  interest 
Beringer  v.  Lute,  41  Atl.  643,  644,  188  Pa. 
864. 


EQUTTABI.E  WASTE. 

"Equitable  waste^'  is  defined  to  consist 
of  such  acts  as  at  law  would  not  be  esteem- 
ed to  be  waste  under  the  circumstances  of 
the  case,  but  which,  in  the  view  of  a  court 
of  equity,  are  so  esteemed  from  their  man- 
ifest injury  to  the  inheritance,  although  they 
are  not  inconsistent  with  the  legal  rights  of 
the  party  committing  them.  Gannon  v.  Pe- 
terson, 62  N.  B.  210,  213, 193  111.  372,  66  L.  B. 
A.  701  (citing  Story).  Among  the  instan- 
ces given  are  such  as  these:  Where  a  mort- 
gagor in  possession  fells  timber  on  the  es- 
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impeachment  of  waste,  pa!U  down  bouses, 
or  doea  other  waste  wanton  I  j  or  malicioos- 
Ij,  Crowe  r.  Wilson,  5  AtJL  427,  ^S,  65  Md. 
479,   57   Am.   Rep.  343w 

EaurrAHi.T. 

**Eqaitabl7,*'  aa  used  in  a  spedal  act 
of  Congress  reqoiring  the  Court  of  Claims 
to  inrestigate  a  claim  made  against  the 
United  States,  and  to  ascertain,  determine, 
and  adjudge  the  amount  '^eqmtabiy^  due, 
if  anj,  for  such  loss  and  damage,  means  '"no 
more  than  that  the  rules  of  law,  applicable 
to  the  case,  shall  be  construed  liberal I7  inj 
faTor  of  the  claimants."  McClore  t.  United 
States,  6  Sup.  Ct.  321,  323,  U6  U.  8.  145,  29 
L.  Ed.  572  iciting  TUlson  r.  United  States, ' 
100  U.  S.  43,  46,  25  L^  Ed.  543) 

''Equitablj,'*  as  used  in  Ber.  Code,  | 
2221,  pro  Tiding  tliat  lands  of  an  estate  may 
be  sold  by  order  of  the  probate  court  when 
the  same  cannot  be  equitably  divided  among 
the  heirs  and  devisees.  Is  sjnonymons  with 
'fairly.**  Wamock  t.  Thomas,  48  Ala.  463, 
465. 

'^Equitably,'*  as  med  In  a  bond  condi- 
tioned for  the  payment  of  soch  damages  as 
a  person  enjoined  may  sustain  by  reason  of 
an  injunction  if  the  court  should  CTentually 
decide  that  the  complainant  was  not  equita- 
bly entitled  to  it,  should  not  be  construed 
to  mean  fairly,"  and  has  no  reference  to 
the  bona  fides  of  the  complainant  in  the  ap- 
plication. It  lias  no  reference  to  the  fairness 
of  the  application  for  the  injunction  at  the 
time  when  it  was  made,  but  is  forfeited  by  a 
dismissal  of  the  bilL  New  York  &  L.  B.  R. 
Co.  T.  Dennia,  40  N.  J.  Law  (11  Vroom)  340, 
35& 

The  word  ''equitably,"  taken  in  its  or- 
dinary sense  means  faiiiy,  Justly,  and  im- 
partially. The  wor^L  was  so  used  in  an  al- 
legation that  certain  funds  should  be  "eq- 
uitably" apportioned.  Hackett  ▼.  Equitable 
Life  AsBur.  Soc,  63  N.  Y.  Supp.  1092,  1094,  50 
App.  DiT.  26& 


EQUITY. 


See  "Perfect  Equity";   "Wife's  Equity." 

Equity  is  not  the  chancellor's  sense  of, 
moral  right,   or  his  sense  of  what  is  Just 
and  equal.    It  is  a  complex  system  of  es- ; 
tabUshed  law.     Sayings  Inst.  t.  Makin,  23 
He.  (10  9bep.)  360,  366.  I 

Equity  has  been  weD  defined  to  be  "the , 
correction  of  tliat  wherein  the  law,  by  rea-  • 
son  of  its  unirenality,  is  defident"  (6ro-  j 
tins.)  Courts  of  equity  haTe  grown  into  use 


tablisbed  usages  of  other  courts,  bat  aa  mere 
helpmates  to  the  Tarioua  nmedies  neces- 
sary to  the  enda  of  Justice.  Lynch  t.  Pos- 
tlethwaite  (La.)  7  Mart  (O.  &)  293,  304. 

"Equity,  saya  Lord  Coke,  is  a  construc- 
tion made  by  the  Judges  tliat  eases  out  of 
the  letter  of  a  statute,  yet  being  within  the 
same  mischief,  or  cause  of  the  making  of 
the  same,  shall  be  within  the  same  mnedy 
that  the  statute  proTideth.'*  Holmes  t.  In- 
habitants of  Paris,  75  Me.  529,  561;  Read  t. 
Dingess  (U.  8.)  60  Fed.  21,  29,  8  a  a  A. 
389. 

The  modem  doctrine  is  that  to  eonatrae 

a  statute  liberally  or  according  to  its  equity 
Is  nothing  more  tlian  to  give  effect  to  it  ac- 
cording to  the  intention  of  the  lawmaker, 
aa  indicated  by  its  terms  and  purposes. 
Bead  t.  Dingess  (XJ.  &)  60  Fed.  21,  29,  8 
C.  C.  A.  389. 

"Equity"  has  been  defined  to  be  a  right 
existing  in  foro  conscientiie.  but  wliidi  can- 
not be  enforced  by  the  strict  rule  of  the  law. 
This  may  be  correct  as  a  definition  of  a  dor- 
mant equity,  but  a  subsisting  equity,  by  the 
laws  of  this  state,  that  recognize  no  distinc- 
tion between  law  and  equity,  either  in  rights 
or  their  Judicial  preserration.  confers  a  right 
of  property  by  as  strong  a  sanction  as  that 
which  exists  by  a  right  purely  legaL  Ham- 
ilton T.  Arery,  20  Tex.  612,  633L 

The  origin  of  the  high  court  of  diancery 
in  Enghind  was  wholly  due  to  the  Inability, 
and,  to  a  limited  extent,  the  nnwillingneas, 
of  the  common- la  ^'^  courts  to  entertain  and 
give  relief  in  oTery  case,  and  thus  meet  all 
the  requirements  of  Justice.  The  common- 
law  courts  paid  such  deference  to  forms  and 
precedents  that  they  became  slaves  to  them. 
Their  Jurisdiction  was  thus  circumscribed. 
They  adhered  to  certain  precise  writs  and 
rigid  f onus  of  action,  which  were  not  anffi- 
dently  comprehenslTe  to  give  adequate  re- 
dress in  some  cases  of  injustice  and  wrong, 
or  to  gire  any  redress  in  many  othoa^  In 
such  cases  the  aggrieved  person  was  remedi- 
less, except  he  could  get  a  hearing  of  the 
King  tiimself.  Petitions  by  those  in  such 
case  were  therefore  frequently  presented  to 
the  King,  asking  for  relief  by  him  as  a  mat- 
ter of  grace,  because  it  could  not  be  got 
of  Ids  court.  From  the  ftiot  that  the  King 
usually  referred  such  petitiona  to  his  aecre^ 
tary,  called  his  "chancellor,"  they  came  in 
course  of  time  to  be  presented  to  the  <dian- 
cellor  directly  by  the  suitors  thanselres; 
and  thus  gradually,  and  at  a  time  whidi 
history  cannot  enable  us  to  precisely  fix, 
the  court  of  chancery  became  establiahed. 
Aa  Is  seen,  ita  Jurisdiction  waa  wholly  extra- 
ordinary. Belief  was  afforded  by  it  only  in 
those  cases  wherein  the  common-law  courts 
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could  give  no  redress  at  all,  or  could  not 
give  adequate  redress.  Thus  side  by  side 
there  existed  the  court  of  chancery  and  the 
common-law  courts,  each  with  a  distinct 
Jurisdiction;  the  test  of  the  chancery's  Ju- 
risdiction in  any  given  case  being  that  the 
suitor  could  either  get  no  relief,  or  could  not 
get  adequate  relief.  In  a  court  of  law,  and 
therefore  necessarily  there  grew  up  not  only 
two  distinct  systems  of  practice  in  these 
courts,  but  also  two  systems  of  substantive 
jurisprudence,  that  in  the  court  of  chancery 
being  the  system  which  we  call  "equity"; 
and,  though  the  court  of  chancery  is  gone, 
the  system  of  equity  Jurisprudence  remains, 
and  is  still  administered,  but  by  the  same 
court  which  also  administers  the  common- 
law  system.  Dalton  v.  Vanderveer,  29  N.  Y. 
Supp.  342,  848,  8  Misc.  Rep.  484. 

A  court  of  chancery,  says  1  Pom.  Bq. 
Jur.  II  34,  35,  as  a  regular  tribunal  for  the 
administering  of  equitable  relief  and  extraor- 
dinary remedies,  is  usually  spoken  of  as 
dating  from  a  decree  of  King  Edward  III, 
but  it  is  certain  that  the  royal  action  was 
merely  confirmatory  of  a  process  which  had 
come  on  through  many  preceding  years.  The, 
delegation  made  by  this  order  of  the  King 
conferred  a  general  authority  to  grant  relief 
on  all  matters  of  what  nature  soever  requir- 
ing the  exercise  of  the  prerogative  of  grace. 
This  authority  differed  wholly  from  that  up- 
on which  the  Jurisdiction  of  the  court  of 
law  was  based.  These  latter  tribunals  ac- 
quired Jurisdiction  in  each  case  which  came 
before  them  by  virtue  of  a  delegation  from 
the  crown  contained  in  the  particular  writ  on 
which  the  case  was  founded,  and  a  writ  for 
that  purpose  can  only  be  issued  in  cases  pro- 
vided for  by  the  positive  rules  of  the  com- 
mon law.  This  was  one  of  the  fundamental 
distinctions  between  the  Jurisdiction  of  the 
English  common-law  courts  under  their  an- 
cient organization  and  that  of  the  English 
court  of  chancery.  These  distinctions  have 
never  existed  in  the  United  States.  The 
highest  courts  of  law  and  of  equity,  both 
state  and  national,  derive  their  Jurisdiction 
either  from  the  Constitution  or  from  the  stat- 
utes. This  distinction,  as  far  as  inherent 
powers  are  concerned,  has  been  destroyed  in 
this  state  by  the  statute  which  provides  that 
there  shall  be  but  one  form  of  action  here- 
after for  the  enforcement  or  protection  of 
private  rights  and  the  redress  of  private 
wrongs,  which  shall  be  called  a  "civil  ac- 
tion." Parmeter  v.  Bourne,  85  Pac.  686,  587, 
8  Wash.  45. 

It  has  often  been  decided  that  the  terms 
'law'*  and  "equity,"  as  used  in  the  Constitu- 
tion, giving  to  the  courts  of  the  United  States 
Jurisdiction  In  cases  in  law  and  equity,  al- 
though intended  to  mark  and  fix  the  distinc- 
tion between  the  two  systems  of  Jurispru- 
dence as  known  and  practiced  at  the  time 
of  its  adoption,  do  not  restrict  the  Jurisdic- 
tion conferred  by  it  to  the  very  rights  and 


remedies  then  recognised  and  employed,  but 
embraces  as  well,  not  only  rights  newly  cre- 
ated by  statutes  of  the  states,  as  in  cases  of 
actions  for  the  loss  occasioned  to  survivors 
by  the  death  of  a  person  caused  by  the 
wrongful  act,  negligence,  or  default  of  an- 
other, but  new  forms  of  remedies  to  be  ad- 
ministered in  the  courts  of  the  United  States 
according  to  the  nature  of  the  case,  so  as  to 
save  to  suitors  the  right  of  trial  by  Jury  in 
cases  in  which  they  are  entitled  to  it  ac- 
cording to  course  and  analogy  of  the  com- 
mon law.  Ellis  V.  Davis,  8  Sup.  Gt  327, 
334,  109  U.  S.  485,  27  L.  Ed.  1006. 

As  Acoordini;  to  practioo  in  equity. 

"Equity,"  as  used  in  Gen.  St  c,  66,  I  79, 
permitting  the  defendant  in  an  action  to  set 
up  in  his  answer  an  equity  which  he  possess- 
ed, must  be  one  which,  according  to  the  rules 
governing  courts  of  equity  under  the  former 
system,  would  entitle  the  defendant  to  relief 
wholly  or  in  part  against  the  liability  set 
forth  in  the  complaint  as  the  basis  of  plain- 
tifTs  action.  Barker  v.  Walbridge,  14  Minn. 
469,  475  (Gil.  851,  853). 

Gen.  St  c.  66, 1  79,  permitting  certain  eq- 
uities to  be  set  up  in  an  answer,  cannot  be 
construed  to  mean  mere  claims  that  the  de- 
fendant has  against  the  plalntUf .  An  equity, 
within  the  meaning  of  the  statute,  must  be 
one  which,  according  to  the  rules  governing 
courts  of  equity,  would  entitle  the  defendant 
to  relief,  wholly  or  in  part,  against  the  liabil- 
ity set  forth  in  the  complaint  as  the  basis  of 
plaintiff's  action.  The  test  of  its  sufilclency 
must  be  whether,  had  the  same  facts  been 
presented  by  a  bill  in  chancery,  would  that 
could  have  entertained  the  bill  and  granted 
the  relief  sought?  If  such  facts  constitute  a 
cause  of  action  at  law,  it  must  be  shown 
that  in  such  action  the  party  would  not  have 
an  adequate  remedy.  Birdsall  y.  Fischer, 
17  Minn.  76,  80  (Gil.  100,  102). 

Act  1868,  known  as  the  "Relief  Law,"  pro- 
viding that  the  Jury,  under  certain  circum- 
stances, may  reduce  the  plaintiff's  claims  ac- 
cording to  equities  between  the  parties,  does 
not  mean  whim  of  the  Jury,  nor  mere  mercy, 
but  that  fair  and  honest  duty  which  each 
owes  to  the  other,  growing  out  of  the  con- 
tract, or  arising  between  them.  The  mere 
fact  that  at  the  date  of  the  contract  the  de- 
fendant was  worth  a  certain  amount,  and 
that  at  the  trial  he  was  worth  much  less — it 
not  appearing  that  this  was  In  any  way  the 
fault  of  the  complainant — does  not  constitute 
an  equity.  Butler  v.  Weathers,  89  Ga.  524, 
528. 

Common  law  disting^slied. 

See  "Common  Law." 

As  eqnality. 

"Equity"  is  synonymous  with  "equali- 
ty," and  hence,  when  the  assets  of  a  savli^^^s-^' 
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bank  hare  been  reduced  in  yalne  below  the 
amoiint  due  the  depositon,  a  petition  may  be 
maintained  for  an  abatement  of  taxes  to  a 
eorresponding  extent  under  Laws  1896,  e. 
90,  i  1,  providing  that  any  bank  which  may 
claim  to  be  taxed  inequitably  may  apply  for 
an  abatement  In  re  Wolfeborough  Say. 
Bank,  39  Aa  622.  628,  09  N.  H.  84. 

The  term  "equity,"  in  English  and  Amer- 
ican law,  is  derived  from  the  Roman  "equi- 
tas,"  which,  according  to  Sir  Henry  Maine 
(Ancient  Law,  55,  56),  has  as  its  primal 
meaning  either  the  idea  of  equal,  propor- 
tionate distribution,  or  the  idea  of  leveling, 
in  the  sense  of  removing  inequalities.  Mil- 
ler T.  Kenniston.  30  Atl.  114,  86  Me.  550. 

Equity,  in  governing  the  conduct  of  a 
trustee  clothed  with  the  trust  of  paying  debts 
from  a  trust  fund,  means  equality.  It  has 
therefore  been  held  that  the  creditors  are  to 
be  paid  pro  rata,  not  by  preference,  unless 
the  nature  of  the  debt  is  such  as  to  require 
it,  as  if  it  be  a  mortgage  or  other  lien  debt 
Frotft  T.  Redf ord,  54  Mo.  App.  845^  859. 

Estate  dlsttnsnlslied* 

The  word  "estate'*  is  clearly  distinguish- 
able from  an  equity,  for  "estate**  and  "equi- 
ty** are  not  synonymous  words,  either  in 
meaning  or  substance.  Tewksbury  Tp.  y. 
Readington  Tp.,  8  N.  J.  Law  (3  Halst)  319, 
323. 

As  BAtvral  rl^^Ht  or  Justioe. 

Swan  &  G.  St  p.  678,  authorizes  a  recov- 
ery by  civil  action  according  to  the  Justice 
and  equity  of  the  case.  Held,  that  the  word 
"equity**  was  evidently  employed  in  that 
statute  in  its  broadest  sense,  as  mcfaning  con- 
sonance to  natural  right,  not  in  its  technical 
sense,  for  the  purpose  of  conferring  Jurisdic- 
tion. The  remedy  given  was  by  civil  action, 
leaving  its  character,  whether  legal  or  equi- 
table, to  be  determined  by  the  nature  of  the 
relief  that  should  be  appropriate  to  the  par- 
ticular circumstances  of  each  case.  Black 
V.  Boyd,  83  N.  E.  207,  209,  50  Ohio  St  46. 

"Equity"  may  be  defined  to  be  natural 
right  or  Justice,  as  addressed  to  the  conr 
science,  independent  of  express  or  positive 
law;  a  system  of  Jurisprudence,  the  object 
of  which  is  to  render  the  administration  of 
Justice  more  complete,  either  by  the  ai^li- 
cation  of  rules  to  cases  not  provided  for  by 
positive  law,  or  by  adopting  remedies  more 
exactly  to  the  exigencies  of  particular  cases. 
BnrrUl,  Law  Diet  tit  "Equity**;  8  Bl.  Ck>mm. 
429. 

"Equity,**  within  the  meaning  of  a  sub- 
mission to  arbitration,  directing  the  arbitra- 
tors to  act  upon  the  principles  of  equity,  to 
the  end  that  each  of  the  parties  may  have 
from  the  other  all  that  he  is  equitably  en- 
titled to,  cannot  be  construed  to  be  limited 


to  equity  in  a  narrow  or  restricted  meahing. 
It  is  equity  in  its  broadest  and  most  generous 
sense.  It  means  good  conscience,  fair  deal- 
ing, Justice.  It  is  in  the  spirit  of  the  pre- 
cept to  live  honestly,  to  injure  no  man,  and 
to  render  to  every  man  his  dues.  It  is  the 
Golden  Rule — to  do  by  others  as  we  would 
that  others  should  do  by  us.  In  re  Ourtis- 
Castle  Arbitration,  80  Atl.  709,  770,  64  Conn. 
601. 

Ck>de,  i  8121,  provided  that,  on  an  appeal 
from  a  Justice  of  the  peace,  the  case  shall 
be  tried  "according  to  the  equity  and  Jus- 
tice.** Held,  that  the  term  "equity  and 
Justice^"  as  there  used,  meant  that  a  mere 
technical  objection,  not  affecting  the  merits, 
such  as  defects  in  the  summons  or  other  pro- 
cess before  the  Justice,  should  not  be  re- 
garded as  material  on  the  appeaL  Abrams 
V.  Johnson,  66  Ala.  466,  47a 

Law  syiumymoias* 

"Equity,**  as  used  in  the  oath  adminis- 
tered to  a  special  Jury,  by  which  they  were 
sworn  to  give  a  true  verdict  according  to  the 
"equity**  on  the  opinion  they  entertained 
of  the  evidence  produced,  to  the  best  of  their 
own  knowledge,  is  a  convertible  term  with 
"law,'*  and  means,  not  that  the  verdict  should 
be  given  according  to  some  vague  and  unde- 
flnable  opinion  which  the  Jury  might  enter- 
tain of  equity,  but  according  to  a  system  of 
Jurisprudence,  governed  by  established  rules 
and  bounded  by  a  fixed  precedent;  from 
which  the  Jury  were  not  permitted  to  depart 
however  liable  to  objections  these  rules  and 
precedents  might  be,  in  their  Judgment 
Thornton  v.  Lane,  11  Ga.  459,  53& 

Equity  of  partners. 

The  term  "equity  of  partners**  is  used 
to  designate  the  right  of  each  of  them  to 
have  the  firm's  property  applied  to  the  pay- 
ment of  the  firm's  debts.  Golwell  v.  Wey- 
bosset  Nat  Bank,  17  Aa  913,  16  R.  L  28& 

SQurrr  oases. 

Civil  actions,  cases,  etc.,  distinguished, 
see  "Civil  Action— Case— Suit— etc*' 

"Equity  cases,**  as  used  in  Code  1849,  i 
47,  authorizing  the  Supreme  Court  to  trans- 
fer equity  cases  to  the  superior  court  of  the 
city  of  New  York,  meant  suits  in  equity 
commenced  under  the  previous  system,  and 
did  not  authorize  the  transfer  of  an  action 
under  the  Code,  although  the  subject  of  the 
suit  and  relief  demanded  were  matters  of 
exclusive  equity,  cognizant  under  the  former 
system  of  pleading  and  practice.  Giles  V. 
Lyon,  4  N.  T.  (4  Oomst)  600,  603. 

EQUITY  C01TBT. 

See  "Court  of  Equity.** 
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EQUITT  JUBISDIOTIOir. 

When  "equity  Juiifldictloii"  Is  tpoken  o(» 
there  Is  not  meant  the  power  of  a  court 
to  try  the  dispute,  in  the  sense  that  a  county 
court  cannot  try  an  action  in  ejectment,  or 
a  state  court  offenses  against  the  federal 
government,  but  the  question  whether  the 
action  in  equity  will  lie.  Anderson  t.  Garr, 
19  N.  Y.  Supp.  992, 998,  65  Hon,  179. 

There  is  a  clear  distinction  between  the 
term  "Jurisdiction/'  In  its  strict  meaning, 
and  as  generally  used  in  equity  Jurispru- 
dence. In  its  strict  meaning,  it  imports  only 
the  power  residing  in  a  court  to  hear  and 
determine  an  action;  but,  as  applied  to  the 
power  of  a  court  of  equity,  it  is  ordinarily 
used  with  more  limited  signification,  and  im- 
ports, not  the  power  to  hear  and  decide,  but 
the  cases  and  occasions  when  that  power  is 
exercised.  People  ▼.  McKane,  28  N.  T.  Supp. 
981,  985,  78  Hun,  154. 

BQUTTY  JUBISPBUBfiJICa. 

Equity  Jurisprudence  may  properly  be 
said  to  be  that  portion  of  remedial  Justice 
which  is  exclusively  administered  by  a  court 
of  equity,  as  distinguished  from  that  portion 
of  remedial  Justice  which  is  exclusively  ad- 
ministered by  a  court  of  common  law.  There 
is  a  clear  distinction  between  the  court  which 
administers  and  the  Jurisprudence  to  be  ad- 
ministered and  the  Jurisdiction  exercised. 
The  court  must  necessarily  be  existent  be- 
fore it  can  exercise  Jurisdiction  at  all,  so 
that  it  is  a  separate  and  independent  thing, 
both  in  thought,  logic,  and  fact,  from  the 
matter  of  its  Jurisdiction.  Jackson  r.  Nim- 
mo,  71  Tenn.  ($  Lea)  597,  609. 

BQUITT  OF  BEDEMPnOH* 

An  equity  of  redemption  is  an  interest  In 
the  land  mortgaged,  which  will  descend  to 
the  heir  of  the  mortgagor,  who,  in  legal 
contemplation,  continues  to  be  owner  of  the 
land  for  every  beneficial  purpose.  Welles  v. 
Parker,  1  Pa.  Com.  PL  25;  Bank  of  U.  8. 
T.  Platf  8  Heirs^  5  Ohio  (5  Ham.)  540,  541. 

The  term  "equity  of  redemption,'*  in 
Delaware,  when  used  in  the  law  of  mort- 
gages, Includes  the  title  to  the  mortgaged 
land,  with  the  right  to  redeem  it  from  the 
incumbrance  of  the  mortgage.  Seals  v.  Chad- 
wick  (Del)  46  Atl.  718,  720,  2  Pennewill,  881. 

Onie  term  "equity  of  redemption"  is  used 
In  common  speech  to  describe  the  title  of  a 
mortgagor,  without  regard  as  to  whether  the 
condition  has  been  broken.  Holmes  v.  Jor- 
don,  39  N.  E.  1005,  1006,  168  Mass.  147. 

Where  a  court  of  equity  interposes  its 
authority  to  extend  to  the  mortgagor  further 
time  to  redeem,  although  his  remedy  is  lost 
by  law,  this  is  called  an  ''equity  of  redemp- 


tion." State  V.  Laval  (S.  G.)  4  McGord,  836, 
840;  Hanover  Fire  Ins.  Go.  v.  Brown,  25  Atl. 
989,  990,  77  Md.  64,  89  Am.  St  B^.  886. 

When  a  deed  is  made  for  the  purpose 
of  securing  an  existing  debt,  there  is  always 
an  interest  in  the  property  remaining  in  the 
grantor — what  is  called  an  "equity  of  redemp- 
tion"; his  right  to  pay  the  amount  of  the 
debt,  and  have  the  property  reconveyed. 
Piatt  V.  McGlong  (N.  J.)  49  Ati.  1125,  1127. 

The  privilege  and  residuum  of  interest, 
when  the  property  conveyed  in  the  mortgage 
is  mors  than  sufficient  to  pay  the  debt,  con- 
stitute what  is  known  as  the  "mortgagor's 
equity  of  redemption."  McGough  v.  Sweet- 
ser,  12  South.  162,  168,  97  Ala.  861,  19  U  B. 
A.  470. 

An  equity  of  redemption  is  considered  to 
be  the  real  and  beneficial  estate,  tantamount 
to  the  fee  at  law;  and  it  is  accordingly  held 
to  be  descendible  by  inheritance,  devisable 
by  law,  and  alienable  by  deed,  precisely  as 
if  it  were  an  absolute  inheritance  sit  law. 
Walker  v.  King,  44  Vt  601,  612  (citing  4 
Kent,  Gomm.  459). 

I  The  equity  of  redemption  in  mortgaged 
'  lands,  such  as  exists  before  foreclosure,  is 
a  substantial  interest  in  the  land  itself, 
which  the  probate  court  may,  under  its  stat- 
utory Jurisdiction,  order  sold  by  the  per- 
sonal representative  for  the  payment  of 
debts.  Rainey  V.  McQueen,  25  South.  920, 
928,  121  Ala.  191. 

Equity  of  redemption  is  a  right  in  equi- 
ty to  relieve  land  from  an  incumbrance,  and 
to  be  restored  to  the  possession  and  enjoy- 
ment of  it  in  fee.  Yeo  y.  Mercereau,  18 
N.  J.  Law  (3  Har.)  887,  89a 

The  equity  of  redemption  in  property  is 
the  interest  remaining  after  the  incumbrance 
has  been  paid.  McNaughton  v.  Burke^  89 
N.  W.  274,  275,  68  Neb.  704. 

An  equity  of  redemption  is  an  estate 
in  the  land  which  may  be  devised  or  taken  on 
execution,  and  which  may  descend  to  heirs. 
It  is  subject  to  dower.  If  the  purchaser  of 
an  equity  of  redemption  takes  an  assignment 
of  the  mortgage,  both  esTtates  may  stand, 
though  united  in  the  same  person,  when  sub- 
stantial Justice  may  be  promoted.  The  mort- 
gage will  be  upheld,  or  not,  according  to 
his  intention  or  interest,  for  mergers  are  not 
favored  in  courts  of  law  or  in  courts  of 
equity.  In  such  a  case  the  widow  of  the 
mortgagor,  who  Joined  in  the  mortgage,  will 
be  entitled  to  dower  in  an  equity  of  redemp- 
tion; she  not  having  Joined  in  a  release  of 
such  equity.  Slmonton  v.  Gray,  84  Me.  50, 
51. 

The  terms  ''redemption"  and  '^uity  of 
redemption,"  belonged  to  a  system  of  law 
that  gave  the  legal  estate,  defeasibly  before 
default,  and  absolutely  afterward,  to  the 
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mortgagee,  and  while  that  system  prevailed, 
were  descriptive  of  the  mortgagor's  right  to 
go  into  equity  on  the  condition  of  paying  his 
debt,  to  redeem  a  forfeited  estate  and  demand 
a  reconveyance.  These  descriptive  words  yet 
survive  and  are  in  use,  although  the  ideas 
they  once  represented  have  long  since  become 
obsolete.  Kortright  v.  Cady,  21  N.  Y.  343, 
365,   78  Am.   Dec.   145. 

Though  the  right  of  a  mortgagor  to  In- 
tervene after  default,  and  before  Judicial 
sentence,  and  discharge  the  mortgage,  is 
usually  termed  his  "equity  of  redemption,"  It 
is  not  80  In  fact  or  in  equity,  in  the  sense 
which  recognized  the  legal  estate  in  the  mort- 
gagee, defeasible  before  and  absolute  after 
default,  and  which,  on  the  condition  of  pay- 
ing his  debt^  allowed  him  to  redeem  a  for- 
feited estate  and  demand  a  conveyance.  His 
equity  of  redemption  is  the  right  to  redeem 
from  the  mortgage;  to  pay  off  the  mortgage 
debt,  until  this  right  is  barred  by  a  decree 
of  foreclosure;  but,  until  this  right  Is  barred, 
his  estate,  in  law  or  ix\  equity,  is  Just  the 
same  after  as  it  was  before  default  It  is  a 
right,  however,  of  which  the  law  takes  no 
cognizance,  and  is  enforceable  only  in  equi- 
ty, and  has  nothing  to  do  with  our  statute 
of  redemptions.  Sellwood  v.  Gray,  5  Pac 
196,  198,  11  Or.  534. 

In  a  suit  to  have  an  absolute  deed  by  a 
mortgagor  to  a  mortgagee,  in  consideration 
of  the  mortgage  debt,  decreed  a  mortgage,  a 
complaint  alleged  that  the  mortgagor's  equity 
of  redemption  at  the  time  of  conveyance  was 
of  certain  value.  It  was  contended  that  this 
term,  as  applied  to  mortgages,  described  noth- 
ing; it  being  a  misuse  of  language  to  apply 
the  name  of  "equity  of  redemption"  to  the 
legal  estate  of  the  mortgagor.  It  was  held 
that,  as  used  in  a  complaint.  It  must  be 
construed  to  refer  to  the  interest  which  the 
mortgagor  would  have  had  in  the  land  sub- 
ject to  the  mortgage,  and  thus,  though  not 
technically  correct,  it  sufficiently  alleges  that 
the  Interest  of  the  mortgagor  was  of  such 
value.  Bradbury  v.  Davenport,  46  Pac.  1062, 
1064,  114  Cal.  593,  55  Am.  St.  Rep.  92. 

In  holding  that,  where  a  statutory  right 
of  redemption  had  been  prevented  from  sales 
under  execution  issued  on  a  Judgment  ren- 
dered in  an  action  at  law,  there  was  no  equi- 
table right  of  redemption,  the  court  said: 
"We  do  not  intend  to  hold  that  there  may  not 
be,  under  some  circumstances,  an  equitable 
right  of  redemption.  This  phrase,  'equita- 
ble right  of  redemption,'  must  not,  however, 
be  taken  according  to  the  ordinary  signifi- 
cance of  the  words,  nor  must  it  be  taken  in 
its  broadest  and  fullest  extent  All  that  we 
intend  to  hold  is  that  a  party  having  a  right 
of  redemption,  which  he  has  attempted  to 
exercise  under  and  according  to  the  statute, 
but  which  he  has  failed  to  effectuate  by 
reason  of  some  excusable  fact,  or  where  he 


has  attempted  to  make  it,  and  hSs  right  has 
been  refused  by  the  officer  hoidlng  the  exe- 
cution, or  where,  by  reason  of  collusive  Judg- 
ments, which  are  fraudulent  as  to  him,  he 
is  imable  to  complete  his  statutory  redemp- 
tion, he  may  file  a  bill  in  equity  setting  up 
the  facts  on  which  his  right  rests — the  facts 
which  constitute  his  excuse  or  which  ob- 
struct his  redemption — and,  making  due 
proof,  obtain  a  decree  which  shall  estab- 
lish it"  Paddack  v.  Staley,  58  Pac.  363, 
366,    13  Oolo.   App.   363. 

The  words  "equity  of  redemption"  have 
acquired  a  thoroughly  different  meaning  from 
that  which  they  originally  bore,  and  in  this 
state,  at  least,  ever  since  the  act  of  1791, 
they  are  uniformly  used  to  express  exactly 
the  opposite  idea  from  that  which  they  were 
Intended  to  convey.  Originally  they  signified, 
as  the  words  naturally  import,  a  mere  equi- 
table right  which  the  mortgagor  had  to  re- 
deem the  land  which  he  had  conveyed  to  his 
mortgagee,  while  now  those  words  signify 
the  legal  estate  remaining  In  the  mortgagor, 
and  subject  to  the  incumbrance  of  the  mort- 
gage. As  long  as  a  mortgage  was  regarded 
as  a  conveyance,  the  true  theory  was  that, 
while  the  mortgage  vested  the  legal  estate 
in  the  mortgagee,  yet  it  was  impressed  with 
a  trust  to  reconvey  to  the  mortgagor  up- 
on payment  or  tender  of  the  mortgage  debt; 
and  this  trust,  being  a  mere  equitable  right 
in  the  mortgagor  to  go  into  the  court  of 
equity  and  demand  a  reconveyance  upon 
performance  of  the  conditions  of  the  mort- 
gage, was  then  very  appropriately  styled  the 
"equity  of  redemption."  But  when  a  mort- 
gage was  deprived  of  its  character  and  ef- 
fect as  a  conveyance,  and  was  a  mere  lien 
to  secure  the  payment  of  the  debt,  the  words 
"equity  of  redemption"  became  wholly  inap- 
propriate to  express  the  nature  of  the  right  re- 
maining in  the  mortgagor,  although  constant- 
ly so  used  both  in  the  acts  of  the  Legisla- 
ture and  in  Judicial  decisions,  and  these  words, 
whenever  found  either  in  the  acts  of  the  Leg- 
islature or  any  Judicial  decision,  must  be  re- 
garded as  signifying  the  legal  estate  re- 
maining in  the  mortgagor,  and  hence  a  "re- 
lease of  the  equity  of  redemption"  means 
nothing  more  than  a  release  of  the  legal  es- 
tate. Navassa  Guano  Co.  t.  Richardson,  2 
S.  E  307,  311,  26  S.  O.  401. 

The  word  **redeem"  means  "repurchase." 
The  words  are  synonyms,  and  the  first  has 
come  into  use  with  lawyers  to  describe  the 
right  of  a  mortgagor  of  lands  by  reason 
of  the  old  practice  which  prevailed  in  Eng- 
land of  making  absolute  conveyances  of  land 
by  way  of  mortgage,  with  a  covenant  to  re- 
convey  upon  the  payment  of  the  debt — an 
actual  real  conveyance  being  made.  The 
form  of  conveyance  by  way  of  mortgage  now 
and  for  many  years  past  in  use  in  this  coun- 
try dispenses  with  the  necessity  of  a  re- 
conveyance, but  the  phrase  "equity  of  re- 
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exemption"  is  still  used  to  describe  "the  mort- 
gagor's right  Pace  ▼.  Bartles,  20  Atl.  852, 
359,  47  N.  J.  Ea.  170. 

The  equity  of  redemption,  within  the 
meaning  of  the  law  with  reference  to  mort- 
gages, is  regarded  as  the  land;  and  its 
owner  is  the  owner  of  the  land  for  most 
purposes,  while  the  estate  in  fee  of  the  mort- 
gagee is,  except  for  a  limited  purpose,  re- 
garded as  personal  estate  and  mere  security. 
McKelvey  v.  Oreevey,  45  Atl.  4,  5,  72  Conn. 
484,  77  Am.  St  Bep.  321. 

An  equity  of  redemption  under  a  mort- 
gage is  a  subsisting  estate  in  the  land  of 
the  mortgagor,  his  heirs,  devisees,  assignees, 
and  representatives;  and  courts  of  general 
equity  Jurisdiction  have  held  that  not  only 
such  had  the  right  of  redemption,  but  that 
it  exists  in  every  other  person  who  has  ac- 
quired any  interest  in  the  lands  mortgaged 
by  operation  of  law  or  otherwise  in  privity 
of  title.  True  v.  Haley,  24  Me.  (11  Shep.) 
297,   298. 

The  words  ''equity  of  redemption"  do 
not  mean  what  they  would  naturally  import, 
for  it  is  beyond  dispute  that  the  interest 
which  is  commonly  called  the  "equity  of  re- 
demption*' is  liable  to  levy  and  sale  under 
an  execution;  and  it  is  equally  clear  that  if 
it  were  what  the  words  import — ^a  mere  eq- 
uity— it  would  not  be  liable  to  levy  and  sale 
under  an  execution.  It  is  plain,  therefore, 
that  what  is  miscalled  the  "equity  of  redemp- 
tion'* is  in  fact  the  legal  estate  in  the  land^ 
subject  to  the  incumbrance  created  by  the 
mortgage,  and  that  the  release  of  the  equi- 
ty of  redemption  must  be  regarded  as  the 
conveyance  of  the  land  to  him  who  holds 
the  title.  Simons  v.  Bryce,  10  8.  0.  854, 
878. 

The  equity  of  redemption  must  not  be 
confounded  with  a  right  of  redemption.  ▲ 
mortgagor  has  an  equity  of  redemption  until 
the  sale,  and  not  afterward.  After  sale  he 
has  a  right  of  redemption,  if  the  statute 
gives  it  Mayer  r.  Farmers'  Bank;  44  Iowa, 
212,  216. 

EQUITY  TERM* 

An  equity  term  of  court  Is  one  where 
no  Jury  was  called,  no  criminal  work  done, 
and  no  cases  tried  which  required  the  impan- 
eling of  a  Jury.  Hesselgrave  v.  State,  89  N. 
W.  295,  63  Neb.  807. 

EQUIVALENT. 

The  term  "equivalent,"  in  regard  to 
the  operation  of  chemicals,  means  equally 
good.  Tyler  v.  Boston,  74  U.  S.  (7  Wall.) 
327,  330,  19  L.  Ed.  93;  Matheson  v.  Campbell 
(U.  S.)  69  Fed.  597,  602. 

It  Is  difficult  to  lay  down  a  rule  as  to 
what  evidence  is  equivalent  to  two  witnesses, 


it  being  peculiarly  within  the  province  of 
the  Jury  to  determine  as  to  such  matter; 
and  the  whole  duty  of  the  court  is  com- 
plied with  when  it  calls  the  attention  of  the 
Jury  to  the  fact  that  the  statute  provides 
that  no  person  shall  be  convicted  of  a  crime 
punishable  with  death  without  the  testimony 
of  two  witnesses,  or  that  which  is  equivalent 
thereto.    State  v.  Smith,  49  Conn.  376,  385. 

Of  cash. 

It  is  not  easy  to  conceive  what  is  intend- 
ed to  be  embraced  by  the  use  of  the  words 
"its  equivalents,"  as  used  in  a  deed  of  as- 
signment requiring  the  assignee  to  convert 
the  assets  into  cash  or  its  equivalents,  but 
to  be  equivalent  to  cash  must  be  something 
commercially  as  good  as  cash,  or,  as  we  take 
it,  something  that  could  readily  be  converted 
into  cash  at  a  fixed  price,  and  is  not  the 
same  as  an  authority  to  the  assignee  to  sell 
on  credit  Kellogg  r.  Muller,  4  S.  W.  361. 
362,  68  Tex.  182. 

A  provision  of  a  contract  providing  tha*- 
the  parties  were  to  be  paid  "in  cash  or  its 
equivalent,"  without  further  explanation, 
means  anything  besides  money  that  the  par- 
ties might  agree  to  take;  and  where  they 
agreed  to  take,  and  did  take  a  note  and 
mortgage,  or  drafts,  the  contract  will  be 
deemed  to  have  been  fulfilled  and  complet- 
ed. Hassard-Short  v.  Hardison,  23  S.  B.  96, 
97,  117  N.  0.  60. 

Of  oominereiAl  paper. 

A  contract  whereby  one  of  the  parties 
agreed  that  payment  should  be  made  in  the 
paper  of  a  certain  corporation,  or  its  equiva- 
lent; oieant  that  such  party  might  make 
such  payment,  if  It  should  be  convenient  for 
him  to  do  so,  in  any  other  notes  of  equal 
value.  Robinson  v.  Nobles'  Adm'r,  33  U.  S. 
(8  Pet)  181,  199,  8  U  Ed.  910. 

Of  fiiAds. 

A  promissory  note  providing  for  its  pay- 
ment in  lawful  funds  of  the  United  States, 
or  its  equivalent,  is  payable  in  such  paper 
currency  as  passed  at  par  with  gold  and  sil- 
ver, being  the  only  legal  tender  In  the  United 
States.    Ogden  v.  Slade,  1  Tex.  13. 

A  promissory  note  payable  at  New  York 
in  "New  York  funds,"  or  "thehr  equivalent," 
is  payable  in  their  value  in  specie,  or  in 
current  paper  which  passes  at  a  discount 
Hasbrook  v.  Palmer,  11  Fed.  Gas.  766. 

Of  sold  or  specie. 

▲  promissory  note  for  a  certain  number 
of  dollars,  payable  in  gold  or  its  equivalent, 
should  be  construed  to  Include  gold,  or  the 
payment  of  so  many  dollars  in  United  States 
notes  issued  by  the  Secretary  of  the  Treas- 
ury of  the  United  States  under  the  legal  ten- 
der act  and  which  are  made  by  said  act  a 
legal  tender  in  paym^it  of  debts^  aa  are 
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«qual  In  yalue  to  the  number  of  dollars 
named  In  the  note»  In  gold.  The  meaning  of 
the  note  was  that  the  obligation  might  be 
discharged  In  something  having  the  char- 
acter of  dollars,  and,  as  the  promise  was  to 
pay  dollars,  then  the  equivalent  intended 
must  have  been  an  equivalent  in  dollars 
which  are  a  legal  tender  in  pajrment  of  debts. 
Holt  y.  Given,  43  Ala.  612,  616;  Olhisbolm  v. 
Arrlngton,  Id.  610.  612. 

The  use  of  the  word  "equivalent"  in  a 
bond  payable  in  specie  or  its  equivalent 
shows  an  understanding  of  the  parties  there- 
to that  currency  less  valuable  than  specie 
should  not  be  received  in  payment  of  the 
bond.  Paup  v.  Drew,  51  U.  S.  (10  How.)  218^ 
223,  13  L.  Ed.  894. 

EQinVAZiENT  (la  Patemt  Iiaw). 

See  "Mechanical  Equivalent";  "Substan- 
tial Equivalent" 

The  word  "equivalent,"  as  used  in  the 
patent  law,  means  equal  In  force  and  effect 
Alaska  Packers'  Ass'n  v.  Letson  (U.  S.)  110 
Fed.  689.  611. 

Those  things  are  equivalent  which  per- 
form the  same  function  in  substantially  the 
same  way,  as  applied,  to  primary  Inventions. 
Edison  Electric  Light  Go.  v.  Boston  Incan- 
descent Lamp  Ck>.  (U.  S.)  62  Fed.  397,  399; 
Pacific  Oable  B.  Go.  v.  Butte  City  St  R. 
Go.  (U.  S.)  58  Fed.  420,  421;  Powell  v. 
Leicester  Mills  Ga  (U.  S.)  103  Fed.  476,  487; 
Dryfoos  v.  Wiese,  8  Sup.  Gt  354,  357,  124 
U.  S.  37,  31  L.  Ed.  362;  Farmers'  Mfg.  Go. 
V.  Spruks  Mfg.  Go.  (U.  S.)  119  Fed.  594, 
599. 

"Equivalent,"  In  patent  law,  means  that 
the  patent,  in  respect  to  each  of  the  re- 
spective ingredients  comprising  the  inven- 
tion, covers  every  other  ingredient  which  in 
the  same  arrangement  of  the  parts  will  per- 
form the  same  function,  if  it  was  well 
known  as  a  proper  substitute  for  the  one 
described  in  the  patent  at  the  date  thereof. 
Norton  V.  Jensen  (U.  S.)  49  Fed.  850,  868,  1 
G.  G.  A.  462. 

The  term  "equivalent"  has  two  mean- 
ings, as  used  in  patent  cases.  The  one  re- 
lates to  the  results  that  are  produced,  and 
the  other  to  the  mechanism  by  which  those 
results  are  produced.  Johnson  v.  Root  (U. 
S.)  13  Fed.  Gas.  823,  828. 

The  doctrine  of  equivalents  is  allowed 
to  patentees  of  inventions  consisting  merely 
of  combinations  of  old  ingredients.  As  said 
in  Imhaeuser  v.  Buerk,  101  U.  S.  655,  25  L. 
Ed.  945,  the  term  "equivalent"  as  applied 
to  such  an  invention,  is  special  in  its  classi- 
fication, and  somewhat  different  from  what 
is  meant  when  the  term  is  applied  to  an 
invention  consisting  of  a  new  device  or  an 


entirely  new  machine.  Patoitees  <tf  an  In- 
vention consisting  merely  of  a  combination 
of  old  ingredients  are  entitled  to  equivalents^ 
by  which  is  meant  that  the  patent,  in  re- 
spect to  each  of  the  respective  ingredients 
comprising  the  invention,  covers  every  other 
Ingredient  which  in  the  same  arrangement  of 
the  parts  will  perform  the  same  function,  if 
it  was  well  known  as  a  proper  substitute 
for  the  one  described  in  the  specification  at 
the  date  of  the  patent  Norton  v.  Jenson  (U. 
S.)  81  Fed.  494,  498. 

The  term  "equivalent"  as  applied  to  a 
combination  of  old  elements,  is  special  in  its 
signification,  and  materially  different  from 
what  is  meant  when  the  term  is  applied  to 
an  invention  consisting  of  a  new  device  or 
an  entirely  new  machine.  As  a  general 
definition,  a  mechanical  equivalent  that  may 
be  properly  substituted  for  the  omitted  me- 
chanical element  device,  or  agency  in  a  pat- 
ented machine  is  one  that  performs  the  func- 
tion by  applying  the  same  force  to  the  same 
object  through  the  same  mode  and  means  of 
application.  In  a  combination  patent  for 
improvement  only  in  the  arrangement  and 
application  of  old  ingredients,  the  patentee 
is  not  entitled  to  invoke  broadly  the  doctrine 
of  mechanical  equivalents,  so  as  to  cover  a 
device  not  specifically  included  in  his  claim 
and  specifications,  darter  Mach.  Oo.  v. 
Hanes  (U.  S.)  70  Fed.  859.  865. 

An  equivalent,  in  the  law  of  patents,  is 
defined  to  be  any  act  or  substance  which  is 
known  in  the  arts  as  a  proper  substitute  for 
some  other  act  or  substance  employed  al- 
ready as  an  element  in  an  invention,  whose 
substitution  for  that  other  act  or  substance 
does  not  in  any  manner  vary  the  idea  of 
means.  It  possesses  three  characteristics: 
(1)  It  must  be  capable  of  performing  the 
same  ofilce  in  the  invention  as  the  act  or 
substance  whose  place  it  supplies;  (2)  it  must 
relate  to  the  form  of  embodiment  alone,  and 
not  affect  in  any  degree  the  idea  of  means; 
(3)  it  must  have  been  known  in  the  arts  at 
the  date  of  the  patent  as  endowed  with  this 
capability.  Duff  Mfg.  Go.  y.  Forgie  (U.  S.) 
59  Fed.  772,  775,  8  G.  0.  A.  261  (citing  1 
Robb,  Pat  Gas.  I  247). 

The  range  of  equivalents,  in  regard  to 
the  Infringement  of  patents,  depends  upon 
the  extent  and  nature  of  the  invention.  Mil- 
ler V.  Eagle  Mfg.  Go.,  151  U.  S.  186,  207, 
14  Sup.  Gt  310,  38  L.  Ed.  121.  It  is  an 
abuse  of  the  term  "equivalent"  to  employ 
it  to  cover  every  combination  or  device  in  a 
machine  which  is  used  to  accomplish  the 
same  result.  Beach  y.  Hobbs  (U.  S.)  92  Fed. 
146,  150,  151,  34  G.  G.  A.  248  (citing  West- 
inghouse  v.  Boyden  Power  Brake  Go.,  170 
U.  S.  537,  18  Sup.  Gt  707,  42  L.  Ed.  1186). 

The  word  "equivalent"  as  used  in  pat- 
ent law,  indicates  a  substance  which  has 
similar  properties  and  produces  substantially 
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tbe  same  tf  ect  as  another  snbttanoa.  Mat- 
thews T.  Skates  (U.  S.)  16  Fed.  Oaa.  118S; 
1188. 

'^nlTalent;"  In  the  law  of  patents,  is 
any  act  or  substance  which  is  known  in  the 
arts  as  a  proper  substitute  for  some  other 
act  or  substance  employed  as  an  element  in 
the  invention,  whose  substitution  for  that 
other  act  or  substance  does  not  in  any  man- 
ner vary  the  idea  of  means.  It  possesses 
three  characteristics:  It  must  be  capable  of 
performing  the  same  office  in  the  invention 
as  the  act  or  substance  whose  place  it  sup- 
plies; it  must  relate  to  the  form  or  embodi- 
ment alone,  and  not  affect  in  any  degree  the 
idea  of  means;  and  it  must  have  been  known 
to  the  arts  at  the  date  of  the  patent  as  en- 
dowed with  this  capability.  Duff  Mfg.  Co. 
V.  Forgie  (U.  S.)  59  Fed.  772,  775,  8  0.  a 
A.  261. 

"Equivalent,"  as  applied  to  a  combina- 
tion of  old  elements,  is  special  in  Its  signifi- 
cation, and  materially  different  ftom  what  is 
meant  when  the  term  is  applied  to  an  inven- 
tion consisting  of  a  new  device  or  of  an  en- 
tirely new  machine.  As  a  general  definition, 
a  mechanical  equivalent  that  may  be  prop- 
erly substituted  for  an  omitted  mechanical 
element,  device,  or  agency  in  a  patented  ma- 
chine  is  one  that  performs  the  same  func- 
tions by  applying  the  same  force  to  the  same 
object  through  the  same  mode  and  means  of 
appllcatlQii.  Oerter  Macb.  Oo.  t.  Hanes  (U. 
S.)  70  Fed.  859.  865. 

Patentees  of  an  invention  consisting 
merely  of  a  combination  of  old  ingredients 
are  entitled  to  equivalents,  by  which  is  meant 
that  the  patent  in  respect  to  each  of  the  re- 
spective ingredients  comprising  the  inven- 
tion covers  every  other  ingredient  which  in 
the  same  arrangement  of  the  parts  will  per* 
form  the  same  function,  if  it  was  well  known 
as  a  proper  substitute  for  the  one  described 
in  the  specification  at  the  date  of  the  pat- 
ent; hence  it  follows  that  a  party  who  mere- 
ly substitutes  another  old  ingredient  for  one 
of  the  ingredients  of  the  patented  combina- 
tion is  an  infringer,  if  the  substitute  per- 
forms the  same  function  as  the  ingredient 
ft>r  which  it  la  so  substituted,  and  it  ap- 
pears that  it  was  well  known  at  the  date  of 
the  patent  that  it  was  adaptable  to  that  use. 
Imhaeuser  v.  Buerk,  101  U.  8.  647,  656»  26 
U  Bd.  945. 

Though  it  is  evident  that  chloride  of 
zinc  is  no  equivalent  for  chloride  of  sodium 
for  all  possible  conditions  and  for  all  pur- 
poses, and  in  combination  with  all  other  sub- 
stances, yet  if  it  contributes  to  produce  the 
same  composition  of  matter  by  the  same 
chemical  action,  in  combination  v^ith  the 
ingredients  of  the  product  claimed  to  be  an 
infringement  of  a  patented  product,  as  the 
chloride  of  sodium  produces  in  the  patented 
product.  It  is  to  all  intents  and  purposes  the 
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equivalent  of  chloride  of  sodium.  Wood- 
ward V.  Morrison  (U.  8.)  80  Fed.  Cas.  656^ 
559. 

The  word  "equivalent,"  as  used  in  the 
description  of  a  patent  by  which  the  patentee 
claimed  a  patent  for  the  arrangement  of 
tar  paper  or  its  equivalent  between  adjoin- 
ing blocks  of  concrete  pavement,  must  be 
held  to  mean  some  flexible  or  manageable 
substance,  but  does  not  include  the  use  of 
sand  and  cement  for  filling  the  spaces  be- 
tween the  separate  blocks  of  concrete.  Schll- 
linger  y.  Cranf  ord  (U.  &)  4  Mackey,  450,  46a 

ERASE. 

The  word  "eraser"  as  used  in  inspection 
laws  regulating  the  inspection  of  flour,  and 
providing  ttiat  if  flour  which  has  been  mark- 
ed "Condemned"  should,  on  appeal,  be  ad- 
Judged  merchantable,  the  inspector  shall 
erase  the  word  "Condemned,"  means  to  blot 
out  by  assure.  Cloud  t.  Hewitt  (U.  S.)  5 
Fed.  Oas.  1088«  1065. 

Under  Laws  1898,  c.  80,  |  4^  providing 
that  a  voter,  if  he  desires  to  vote  for  any 
candidate  on  any  other  part  of  the  ballot, 
may  erase  the  name  of  the  candidate  for  that 
office  on  his  ticket,  etc.,  a  voter  may  erase 
the  name  of  a  candidate  by  crossing  it  out, 
as  one  of  the  definitions  of  "to  erase"  Is  to 
cross  out;  and  a  cross  would  Indicate  the  in- 
tention to  erase  it  as  well  as  drawing  a  line 
through  it  Valuer  v.  Brakke^  64  N.  W.  180. 
185,  7  8.  D.  848. 


ERECT-ERECTION. 

other  erection,  see  '*Other." 

To  "erect"  means  to  build  up;  to  con- 
struct Blchleey  v.  Wilson  (Pa.)  42  Wkly. 
Notes  Cas.  525,  527;  McQary  v.  People  (K. 
Y.)  1  Cow  Cr.  R.  888,  848. 

*'Srect"  means  to  raise  and  set  up  in 
an  upright  or  perpendicular  position;  to  raise, 
as  a  building;  built  or  constructed;  and,  in 
defining  a  house  as  a  building  erected  for 
public  or  private  use,  "erected"  applies  to 
any  erection,  as  the  construction  of  a  tent 
of  poles  and  canvas  for  private  use,  and 
makes  it  a  house.  Favro  v.  State,  46  S. 
W.  932,  89  Tez.  Gr.  R.  452,  78  Am.  St  Rep. 
950. 

"Brectlon  of  any  building,"  within  an 
indenture  relating  to  a  party  wall,  and  pro- 
viding '*that  the  adjoining  party  may  at  any 
time  use  as  much  of  the  wall  as  he  may 
choose  for  the  erection  of  any  building," 
paying  the  value  of  so  much  of  it  as  he  shall 
then  use,  does  not  arise  where^  at  the  time 
the  contract  was  entered  into,  such  adjoining 
party  had  a  building  one  story  high  on  his 
land,  with  one  side  of  wood.  lesting  by  per- 
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mission  on  the  other's  land,  and  such  owner 
took  down  the  'Wooden  <8lde  of  his  building, 
and  the  other  built  the  wall  four  stories 
higher,  leaving  spaces  for  the  timbers  of  the 
adjoining  owner's  building,  who  adjusted 
the  timbers  into  the  spaces,  and  so  used  the 
party  wall;  there  not  having  been  any  erec- 
tion of  a  building  by  such  adjoining  own- 
er, within  the  meaning  of  the  agreement. 
Shaw  V,  HUchcoclc.  11^  Mass.  254,  256. 

The  words  "construct  and  erect'*  are  the 
usual  words  employed  in  a  building  contract, 
and  they  are  effective  wolrds  of  sale,  to  pass 
the  title  to  the  building  materials,  when 
erected,  from  the  builder  to  the  owner  of 
the  land.  The  words  "construct  and  erect," 
as  used  in  a  contract  to  ccHistruct  and  erect, 
at  a  certain  brewery,  refrigerating  machin- 
ery and  plant,  are  used  In  the  same  meaning 
as  In  ordinary  building  contracts,  and  do 
not  imply  that  a  bailment  is  being  created. 
Ott  V.  Sweatmen,  81  Ati.  102,  109,  166  Pa. 
217.  .     , 

Greater  New  York  Charter,  S  610,  provid- 
ing that,  the  board  of  park  commissioners 
may  enact  ordinances  for  the  government 
and  protection  of  all  parks,  and  shall  at  all 
times  be  subject  to  all  ordinances  in  respect 
to  any  "erection  or  incumbrance"  thereon, 
does  not  apply  to  a  portion  of  a  house  erected 
by  the  owner  of  contiguous  property,  a  part 
of  which  encroaches  on  the  property.  Acker- 
man  V.  True,  66  N.  Y.  Supp.  140,  143,  31 
Misc.  Rep.  697. 

In  Rev.  St  S  57,  providing  that  no  public 
road  shall  be  laid  out  through  any  buildings 
or  any  inclosures  or  erections  for  the  pur- 
pose of  trade  or  manufacture,  or  any  yards 
or  inclosures  necessary  to  the  use  or  enjoy- 
ment thereof,  without  the  consent  of  the 
owner,  the  term  "erection"  Implies  some 
structure  superimposed  on  the  land;  that  is, 
something  through  which  a  highway  may  be 
laid,  and  which  would  be  rendered  useless 
thereby.  Pieople  v.  Kingman,  24  N.  Y.  559, 
564. 

In  the  statutes  relating  to  the  prohibi- 
tion of  nuisances,  providing  that  if  any  per- 
son or  persons  shall  erect  any  building  in  a 
public  highway,  by  which  the  passage  of 
travelers  will  be  obstructed,  etc.,  the  same 
shall  be  deemed  a  common  nuisance,  "erect" 
refers  to  the  building  of  a  new  building  or 
the  moving  of  an  old  one  into  the  highway, 
and  does  not  refer  merely  to  the  leaving  of  a 
building  In  a  highway,  which  had  been  built 
there  by  a  former  owner.  State  v.  Brown, 
16  Oonn.  54,  57. 

The  words  "erected  under  one  general 
contract,"  in  Rev.  St  1889,  $  6729,  providing 
that  when  the  Improyements  consist  of  two 
or  more  buildings,  etc.,  erected  under  one 
general  contract,  it  shall  not  be  necessary  to 


file  a  separate  mechanic's  lien  upon  each 
building,  "are  Jiot  to  be  confined  ta  a  cacre 
where  the  owner  may  contract  for  the  com- 
pletion of  the  buildings  in  one  general  con- 
tract These  words  will  include  a  case  where 
the  entire  building  Is  not  let  to  the  con- 
tractor, but  where  the  lienor  furnishes  to  the 
owner  for  all  the  buildings  material,  which 
goes  Into  such  erection,  notwithstanding 
such  material  may  compose  only  a  part  of 
such  erection."  DeardoriC  v.  Roy,  50  Mo. 
App.  70,  74. 

In  a  note  of  a  railroad  company  payable 
on  condition  that  at  a  specified  time  it  should 
have  erected  a  regular  station  for  freight 
and  passengers  at  a  specified  place,  "erect- 
ed" means  more  than  the  erection  of  a  sta- 
tion house.  It  means  to  set  up  or  to  estab- 
lish a  regular  station.  The  word  "erect" 
may  mean  to  build,  or  it  may  mean  to  set 
up  or  found  or  establish  or  institute,  accord- 
ing to  the  context  Port  Huron  &  N.  W.  Ry. 
Co.  V.  Richards,  51  N.  W.  680,  90  Mich.  577. 

AdditioBLSf  alterations^  and  repairs. 

"Erection,"  as  used  in  a  statute  giving 
a  county  commissioners'  court  power  to  levy 
a  special  tax  for  the  erection  and  repair  of 
public  buildings,  would  include  a  power  to 
erect  additions  to  a  building,  and  would  not 
require  that  the  building  be  torn  down,  and 
a  new  one  erected,  in  order  for  the  commis- 
sioners to  exercise  the  "power.  Brown  v. 
Qraham,  58  Tex.  254,  256. 

It  is  not  necessary  that  a  new.  building 
should  be  distinct  from  and  Independent  of 
an  older  building,  in  order  to  be  deemed  a 
building  erected.  Thus  wings  added  to  a 
house  are  regarded  as  buildings.  Nelson  v. 
Campbell,  28  Pa.  (4  Casey)  156;  Harman  v. 
Oummlngs,  43  Pa.  (7  Wright)  322.  So,  also, 
are  kitchens  attached  to  buildings.  Dellone 
V.  Long  Branch  Com'rs,  25  Atl.  274,  275,  65 
N.  J.  Law,  108  (clUng  Llghtfoot  y.  E:rug,  35 
Pa.  [11  Casey]  348). 

Act  June  16,  1836,  giving  a  mechanic  a 
Hen  for  work  done  In  the  erection  of  a  build- 
ing, includes  work  performed  in  adding  a 
story  to  a  building,  and  in  constructing  a  new 
building  beside  the  old  one,  of  equal  dimen- 
sions, and  Joining  the  two  with  one  roof,  with 
interior  connectiona  Driesbachv.  Keller,  2 
Pa.  (2  Barr)  77,  79. 

Adding  a  story  to  a  house  already  erect- 
ed Is  erecting  a  building,  within  the  mean- 
ing of  an  ordinance  providing  that  no  per- 
son shall  erect  any  building  in  a  certain  por- 
tion of  the  city,  except  of  certain  materials. 
"There  Is  no  difiTerence  in  the  meaning  of 
the  word  *erecf  when  applied  to  the  whole 
building,  and  when  applied  to  a  part  of  a 
building.  In  both  cases  it  means  'to  buUd.' " 
Carroll  y.  City  of  Lynchburg;  6  &  B.  133,  84 
Va.  803.       . 
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Every  change  alteratloii,  or  additton  In 
or  to  an  oartatlng  structure  does  not  oonsti- 
tate  an  "erection  or  construction  of  a  build- 
ing,'* within  the  meaning  of  that  phrase  as 
used  In  laws  glying  mechanics'  liens.  The 
change  or  alteration  must  be  such  that  the 
whole  structure*  as  changed  or  altered,  would 
commonly  be  regarded  as  another  new  and 
different  building;  and  the  addition  of  a 
back  building  to  a  main  structure — as,  for 
instance,  a  bathhouse  and  kitchen  to  a  resi- 
dence— is  not  an  erection  or  construction  of 
a  building.    Rand  v.  Mann  (Pa.)  8  PhiJa.  429. 

Where  a  building,  partly  brick  and  part- 
ly frame,  was  removed,  and  after  its  remov- 
al a  cellar  was  dug  under  it  and  walled  up, 
and  a  new  chimney  built,  and  the  house  new- 
ly weatherboarded  and  plastered.  It  was  a 
building  "erected,"  within  the  meaning  of 
the  mechanic's  lien  law.  In  re  Burling's  Es- 
tate (Pa.)  1  Ashm.  377,  878. 

"Erected,"  as  used  in  a  mechanic's  lien 
law,  giving  a  mechanic's  lien  on  every  build- 
ing erected  by  mechanics,  is  not  used  strict- 
ly, and  applied  to  the  erection  of  new  build- 
ings, but  includes,  as  well,  a  structure  which 
was  80  completely  changed  in  repairing  that 
in  common  parlance  it  may  be  properly  call- 
ed a  **new  building"  or  a  **rebullding." 
Thus,  where  every  part  of  an  old  building  is 
removed,  except  the  back  wall  and  part  of 
the  side  walls,  and  the  openings  in  them  are 
changed,  and  the  whole  internal  structure 
and  externa]  form  of  the  building  are  chan- 
ged, both  as  to  its  length  and  height,  such 
a  building  is  erected,  within  the  meaning  of 
the  law.  Armstrong  v.  Ware,  20  Pa.  (8  Har- 
ris) 519,  520. 

The  addition  of  a  basement  to  a  frame 
house  is  not  an  erection,  within  the  meaning 
of  the  mechanic's  lien  law.  Mljler  v.  Oliver 
(Pa.)  8  Watts,  614,  515. 

A  statute  authorizing  a  mechanic's  lien 
for  labor  performed  or  materials  furnished 
in  erecting  or  constructing  a  building  does 
not  warrant  a  lien  for  remodeling  or  repair- 
ing a  house,  the  walls  of  which  were  allowed 
to  stand,  though  newly  faced,  and  In  which 
the  owner  continued  to  live  while  the  work 
was  being  done.  Perigo  v.  Vanhorn  (Pa.)  2 
Miles,  359,  362. 

"Erection,"  as  used  in  a  mechanic's  lien 
act  authorizing  a  mechanic's  lien  to  be  filed 
on  buildings  for  work  and  materials  in  the 
erection  or  construction  thereof,  means  the 
original  building  of  the  house  or  other  build- 
ing, and  cannot  be  construed  to  include  the 
repair,  alteration,  or  addition  to  houses  or 
other  buildings  already  constructed.  Appeal 
of  Hancock,  7  Atl.  773,  775,  115  Pa.  1;  Rynd 
V.  Bakewell,  87  Pa.  460;  Appeal  of  Wetmore, 
91  Pa.  276,  279;  In  re  Howett,  10  Pa.  (10 
Barr)  379,  880. 

"Where  the  structure  of  a  building  is  so 
completely  changed  that  in  common  parlance 


tt  may  be  property  called  a  b«w  taOdhig  or 
a  rebuilding,  the  process  of  ehanfo  is  snch 
an  erection  or  construction  of  a  building  as 
to  be  within  the  meaning  of  that  phrase  as 
used  In  laws  giving  mechanics'  liens.  Smith 
y.  Nelson  qPa.)  2  Phlla.  113.  114. 

The  power  to  erect  a  monument  at  tes- 
tator's grave,  given  to  executors  by  Gen. 
Laws,  c.  19^  S  17,  includes  the  power  of 
doing,  at  the  expense  of  the  estate,  what  is 
reasonably  necessary  to  be  done,  to  keep  the 
monument  hi  proper  condition  during  the 
time  of  administration,  and  to  make  it  as 
durable,  suitable,  and  sufficient  as  its  pur- 
pose requires.  Bell  v.  Briggs,  4  Atl.  702,  63 
N.  H.  592. 

The  words  ''erection,  alteration,  or  re- 
pair of  buildings  and  structures,"  within. the 
meaning  of  the  mechanic's  lien  law,  giving 
a  lien  for  labor  or  materials  furnished  in 
the  erection,  alteration,  or  repair  of  buildings 
or  structures,  "seem  to  be  quite  plain  In  their 
signification,  and  insusceptible  of  any  inter- 
pretation but  the  common  one  of  building, 
altering,  or  repairing  a  house.  Words  in  a 
statute  are  to  be  taken  in  their  usual  sense 
In  which  they  are  understood  by  people 
generally,  unless  there  be  some  technical 
sense  in  which  they  must  be  considered  in 
order  to  give  the  intended  effect  to  the  law, 
or  the  circumstances  under  which  they  are 
employed  warrant  applying  a  different  sense 
to  them.  It  has  been  held  in  France  v.  Wool- 
ston  (Del.)  4  Houst.  657,  that  glazing  and 
painting  were  within  the  terms  of  the  stat- 
ute; but  In  Capelle  v.  Baker  (Del.)  3  Houst 
344,  the  terms  were  held  not  to  Include  an 
architect's  bill  for  a  plan  of  a  building.  Tbe 
terms  do  not  include  upholstering  a  hall. 
McCartney  v.  Buck  (Del.)  12  AU.  717,  719.  8 
Houst.  34. 

Burial  Tavlt. 

A  person  who  breaks  Into  a  burial  vault 
Is  guilty  of  breaking  into  a  building  or  other 
erection  or  inclosure,  within  the  statute  defin- 
ing burglary.  People  v.  Richards,  15  N.  K 
371,  373,  108  N.  T.  137,  2  Am.  St  Rep.  873; 
Id.,  44  Hun,  278,  282. 

Cleaning:  street* 

There  Is  a  sense  In  which  to  lay  out  and 
establish  a  public  park  may  be  held  to  be 
an  erection  or  construction,  but  it  cannot  be 
said  of  the  cleaning  of  the  streets  of  the  city. 
This  is  a  work  Into  which  the  elements  of 
erection  or  constmction  do  not  enter,  and 
therefore  the  restraining  of  the  cleaning  of 
the  city  streets  does  not  fall  within  the  pro- 
hibition of  the  act  prohibiting  tbe  court  in 
which  the  application  for  injunction  is  made 
from  granting  Injunctions  against  the  erec- 
tion or  use  of  any  public  work  of  any  kind 
erected  or  In  progress  of  erection  under  the 
authority  of  the  act  of  the  Legislature  till 
the  question  of  title  and  duuiaj^es  has  been 
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■ettled  bj  the  court  of  law.    Oity  Sewage 
UtilizaUon  Cki.  T.  Davis  (Pa.)  8  PMla.  626, 


Bock* 

The  conatmctioii  of  a  dock  near  a  ferry- 
boat landing,  designed  for  the  purpose  of 
trade  with  river  boats,  and  for  landing  and 
piling  lumber,  as  well  as  for  the  protection 
and  use  of  the  ferryboats,  is  a  fixture  or 
erection,  within  a  statute  providing  that  no 
public  or  private  road  shall  be  laid  out 
through  any  fixtures  or  erections  used  for 
the  purposes  of  trade.  Flanders  t.  Wood« 
24  Wis.  572,  576. 

GreeiilLoiuie. 

A  greenhouse  i>  an  erection  and  improve- 
ment, within  a  lease  requiring  the  lessee  to 
yield  up  all  erections  and  improvements 
made  or  set  up  during  the  term.  West  t. 
Blakeway,  2  Man.  &  G.  729»  757. 

Flztnrea* 

A  covenant  In  a  lease  to  deliver  up  In 
good  order  "all  future  erections  and  addi- 
tions" to  or  upon  the  premises  is  limited,  in 
purpose  and  efTect,  to  new  buildings  added 
to — ^putting  such  erections  and  additions  upon 
the  same  footing  In  respect  of  the  obligation 
to  keep  in  repair,  as  the  buildings  upon  the 
premises  at  the  time  of  the  execution  of  the 
lease;  and  cannot  be  so  extended  as  to  de- 
prive the  tenants  of  the  right  to  remove  trade 
fixtures,  much  less  personal  property,  put 
on  the  premises  by  them  during  the  term. 
Holbrook  v.  Ghamberlin,  116  Mass.  155»  162, 
17  Am.  Rep.  146. 

Paintins. 

A  statute  giving  mechanics  a  lien  for 
labor  or  materials  furnished  for  erecting  a 
building  should  be  construed  to  include  the 
painting  of  a  house.  The  term  "erecting"  is 
not  merely  to  lift  the  walls  of  the  house  into 
the  air.  If  the  builder  protects  the  walls 
from  the  action  of  the  elements  by  covering 
them  with  a  coat  of  paint  or  stucco,  he  has 
used  those  materials  in  erecting  the  house. 
Martlne  v.  Nelson,  51  111.  422,  423. 

The  term  "erection,"  in  the  mechanic's 
lien  law,  giving  liens  for  work  done  and  ma- 
terial furnished  in,  and  for  the  erection,  al- 
teration, or  repahr  of,  any  house,  building,  or 
structure,  in  pursuance^  etc.,  "contemplates 
and  includes  the  entire  construction  of  any 
such  house,  building,  or  structure;  and  what- 
ever is  contributed,  eith»>  in  labor  or  ma- 
terials, in  the  making  or  furnishing  any  part 
of  them,  is  witiiin  the  purview  and  Intention 
of  the  statute.  Work  done  and  materials 
furnished  by  a  painter  on  a  building  at  a 
time  prior  to  its  completion  constitutes  a 
part  of  the  erection,  entitling  him  to  a  lien. 
France  v.  Woolston  (Del.)  4  Houst  557,  561. 


Park. 

'To  construct  a  thing  Is  to  put  together 
Its  several  parts  in  their  proper  place  and 
order,  and  to  erect  is  to  found  and  form,  as 
well  as  to  build  or  raise  and  set  up.  A  park 
is  made  up  in  part  of  walks  and  roads, 
which  are  new  constructions,  and  of  orna- 
mentations, with  shrubbery  and  trees,  which 
are  set  up  in  the  places  in  which  they  are 
planted,  and  of  booths  and  summerhouses, 
which  are  erected  or  builf*  City  Sewage 
Utilization  Ck>.  t.  Davis  (Pa.)  8  Phila.  625, 
627;  City  Sewerage  Utilization  v.  Board  of 
Health  (Pa.)  1  Leg.  Gaz.  R.  402,  403. 

Purchase  ai&tlioriied. 

A  statute  authorizing  a  town  to  erect  a 
town  hall  does  not  authorize  the  town  to  pur- 
chase a  building  already  constructed.  Bar- 
ker V.  Town  of  Floyd,  66  N.  Y.  Supp.  216,  217, 
82  Misc.  Rep.  474. 

Under  the  act  granting  swamp  lands  to 
an  educational  institution,  by  which  It  was 
provided  that,  if  the  said  seminary  shall  fail 
to  erect  the  building  in  pursuance  of  the 
grant,  the  grant  shall  be  fdrfeited,  the  grant 
is  not  forfeited,  though  the  seminary  does 
not  construct  said  building  itself,  but  ac- 
complishes that  object  by  consolidating  with 
another  organization,  and  thus  procures  the 
building  it  needs.  Kiefer  t.  German-Amer- 
ican Seminary,  10  N.  W.  50.  46  Mich.  636. 

''Erect,"  as  used  in  a  bequest  to  erect 
a  charitable  foundation,  imports  that  the  land 
necessary  therefor  is  to  be  purchased,  and 
authorizes  such  purchase.  Attorney  General 
r.  Parsons,  8  Yes.  186^  lOL 

Bemodeliasr  'or  different  use* 

Where  a  dwelling  house  is  enlarged,  re- 
modeled, and  fitted  up  as  a  livery  stable,  de- 
signed and  adapted  for  such  use,  it  is  erected 
for  such  use,  within  St  1810,  c.  124,  pro- 
viding that  no  building  shall  be  erected  with- 
in the  town  of  Boston  as  a  livery  stable 
within  a  certain  distance  of  any  church. 
Hastings  t.  Aiken,  67  Mass.  (1  Gray)  168, 
165. 

"Erecting,^  as  used  In  an  ordinance  in- 
flicting a  punishment  for  erecting  and  caus- 
ing to  be  erected  wooden  buildings  within  cer- 
tain limits,  would  include  the  changing  of  a 
ftrame  blacksmith  shop  into  a  cabinetmaker's 
warehouse  and  shop,  and  enlarging  the  same. 
Douglass  V.  Commonwealth  (Pa.)  2  Rawle, 
262,264. 

In  a  statute  prohibiting  the  erection  of 
wooden  dwelling  houses,  the  term  "erection" 
does  not  extend  to  the  alteration  and  repair 
of  a  building  originally  erected  for  a  meeting 
house,  and  subsequently  used  for  a  Joiner's 
shop,  and  afterwards  extensively  repaired 
and  converted  into  a  dwelling  house.  Booth 
T.  States  4  Ck>nn.  66»  67. 
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BeaoTal  to  a«w  alto* 

Gen.  St  c.  161,  |  2,  maldiig  it  criminal 
to  burn  in  the  nighttime  any  building  erect- 
ed for  public  nae,  will  be  construed  to  ini- 
dude  a  building  which  has  been  moved  to  a 
certain  site,  as  well  as  a  building  originally 
erected  on  such  site.  Commonwealth  y. 
Horrigan,  84  Mass.  (2  Allen)  159. 

A  statute  forbidding  the  erection  of  a 
wooden  building  within  certain  prescribed 
limits  of  a  city  should  be  literally  construed 
to  mean  the  construction  of  some  structure, 
and  hence  the  removal  of  a  building  from  one 
part  of  a  lot  to  another,  and  its  permanent 
location  in  the  place  to  which  it  is  moved, 
was  not  within  the  statute.  Brown  v.  Hunn, 
27  Conn.  88%  884^  71  Am.  Dec.  71. 

The  words  "erection"  and  "construction,'* 
as  used  in  Sayles'  Supp.  art  8164,  giving  a 
lien  on  a  house  to  any  person  furnishing 
tools  for  the  erection  thereof,  to  secure  pay- 
ment for  the  tools  so  furnished  for  the  con- 
struction of  the  house,  etc.,  seem  to  be  syn- 
onymous in  their  meaning,  and  In  common 
acceptation,  when  applied  to  a  house,  they 
mean  the  building  of  it  by  putting  together 
the  necessary  material  and  raising  it;  but 
it  does  not  require  a  strained  sense  to  bring 
the  removal  of  a  house  from  the  place  where 
it  has  been  put  together,  and  placing  it  in 
position  or  setting  it  up  in  another  place, 
within  the  meaning  of  these  words  as  used 
In  the  law.  Burke  v.  Brown,  80  8.  W.  036, 
10  Tez.  Civ.  App.  208. 

Gen.  St  c.  160, 1 1,  giving  a  lien  in  favor 
of  any  person  to  whom  a  debt  is  due  for 
labor  performed  or  furnished,  or  for  materi- 
als furnished  and  actually  used,  in  the  erec- 
tion, alteration,  or  repair  of  any  building 
or  structure  on  real  estate,  do^s  not  give  a 
lien  for  labor  performed  or  furnished  in  the 
removal  of  a  building.  Trask  v.  Searle^  121 
Mass.  220,  280. 

UemMoUL 

"Erection,''  as  used  in  St  6  &  7  Geo.  IV, 
e.  20,  I  7,  making  it  a  felony  to  attempt  to 
destroy  any  staith,  building,  or  erection, 
used  in  conducting  the  business  of  any  mine, 
the  word  "erection*'  was  a  larger  term  than 
"building,"  and  would  include  a  scaffold 
erected  at  some  distance  above  the  bottom 
of  a  mine  for  the  purpose  of  working  a  vein 
of  coal  which  was  on  a  level  with  the  scaf- 
fold. Regina  v.  Whittlnghsm,  0  Car.  &  P. 
284. 

Sidewalk. 

"Erection,"  as  used  in  a  statute  giving  a 
lien  in  favor  of  mechanics  for  work  per- 
formed toward  the  erection,  construction,  or 
finishing  of  buildings,  cannot  be  construed  to 
include  flagging  the  sidewalks,  yards,  and 
approaches  of  buildings   which  are  being 


erected.    McDermott  t.  Palmer,  8  N.  I.  (4 
Sold.)  888,  886. 

VenuUbu 

A  veranda  affixed  to  the  ground  by 
means  of  posts  is  an  erection,  within  a  lease 
requiring  the  tenant  to  keep  in  repair  the 
premises,  and  all  erections,  buildings,  and 
improvements  erected  on  the  same  during  the 
term.    Penry  v.  Brown,  2  Starkle,  408. 

Water  trovch  or  eluumel* 

In  1  Bev.  St  p.  514,  |  57,  providing  that 
no  public  road  shall  be  laid  out  through  any 
buildings  or  any  fixtures  or  erections  for 
the  purpose  of  trade  or  manufacture,  with- 
out the  consent  of  the  owner,  "erections" 
cannot  be  construed  to  include  the  channel 
by  which  water  is  conducted,  from  a  creek 
to  a  sawmill.  The  term  "erection"  implies 
some  structure  superimposed  on  the  land, 
and  under  this  act  it  means  something  which 
a  highway  may  be  laid  through,  and  which 
would  be  rendered  useless  by  that  act  Peo- 
ple V.  Kingman,  24  N.  Y.  550,  562. 

A  wooden  trough  by  which  water  is  con- 
veyed from  a  spring  to  a  pool  at  a  distance 
from  a  mine  for  the  purpose  of  washing  the 
ore  is  an  "erection  used  in  carrying  on  the 
.  business"  of  the  mine,  within  St  7  &  8  Geo. 
i  IV,  c.  81,  I  2,  providing  that  if  any  "building 
1  or  erection  used  in  carrying  on  any  trade  or 
{  manufacture,  or  branch  thereof,"   shall  be 
feloniously  demolished,  pulled  down,  or  de- 
stroyed, the  inhabitants  of  the  place  in  which 
any  of  said  offenses  shall  be  committed  shall 
be  liable  to  yield  full  compensation  to  the 
person  or  persons  damnified  by  the  offense. 
Barwell  v.  Winterstoke^  14  Adol.  &  El.  704. 
708. 


EBEOTED. 

In  2  Rev.  St  p.  667,  I  4»  making  it  a  fel- 
ony to  set  fire  to  or  bum  any  building  erect- 
ed for  the  manufacture  of  cotton  or  woolen 
goods,  or  both,  "erected"  means  a  factory 
building  actually  constructed,  and  not  the 
frame  of  a  building,  or  a  building  partially 
constructed,  and  in  the  process  of  erection 
or  construction.  A  building  erected  is  quite 
distinct  from  a  building  being  erected. 
Where  the  frame  of  the  whole  building  was 
not  up  at  the  time  of  tbe  fire^  and  that  part 
which  had  been  raised  was  not  entirely  en- 
closed, the  fioors  not  laid,  the  stairs  not  up, 
and  no  part  of  it  ready  for  occupation,  or 
substantially  ready  for  the  reception  of  the 
machinery,  or  for  use  and  occupation  for  any 
purpose,  it  can  scarcely  be  called  a  building 
erected  for  any  purpose.  A  building  is  a 
fabric  or  edifice  constructed  for  use,  and 
"to  erect,"  when  used  in  connection  with  a 
house,  church,  or  factory,  is  "to  build,"  and 
neither  can  be  said  to  be  erected  until  they 
are  built— completed.  McGaxjr  t.  People^  46 
N.  X.  158,  100. 
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In  a  subscription  in  which  the  subscriber 
agreed  to  give  a  certain  amount  when  a 
building  should  be  erected,  if  erected  within 
a  certain  time,  "erected"  cannot  be  construed 
to  mean  "completed."  "There  is  a  great  dif- 
ference between  erecting  and  completing.  A 
building  may  be  said  to  be  erected  when  the 
walls  are  up,  and  the  material  on  the  ground 
to  complete  it"  Johnston  v.  Ewing  Female 
University,  35  lU.  518,  629. 

ERRONEOUS. 

As  used  In  Act  Feb..  1874,  providing  that 
all  actions  to  recover  from  the  city  of  Cov- 
ington the  amount  of  any  taxes  or  assess- 
ments which  may  be  illegally  and  erroneous- 
ly collected  shall  be  prosecuted  within  six 
months  after  the  cause  of  action  arose,  the 
words  "illegally  and  erroneously  collected" 
are  broad  enough,  and  were  evidently  in- 
tended, to  cover  every  case  where  citizens 
have  paid  taxes  which  the  city  has  no  right 
to  exact,  no  matter  whether  the  property 
was  within  the  taxing  power,  or  whether 
the  method  pursued  in  collecting  was  unau- 
thorized. City  of  Covington  v.  Voskotter,  80 
•  Ky.  219,  221. 

When  a  court  has  made  an  erroneous 
ruling  upon  the  record,  or  upon  the  facts 
which  are  disclosed  in  the  proceedings  be- 
fore it,  it  is  a  u  error  In  law,  and  the  Judg- 
ment is  said  to  be  "erroneous  in  law."  Such 
error  may  be  corrected  by  the  court  which 
committed  it,  upon  motion  for  a  new  trial 
or  a  motion  for  a  rehearing,  as  the  case 
may  be;  otherwise,  when  the  error  is  not 
committed  in  a  court  of  last  resort,  the  rem- 
edy is  by  appeal  or  writ  of  error.  Cruger  v. 
Mccracken,  30  S.  W    537,  538,  87  Tex.  584. 

As  devlatinB  from  law. 

"Erroneous"  means  deviating  from  law. 
Thompson  v.  Doty,  72  Ind.  336,  338. 

The  expression  "erroneous  and  illegal" 
can  only  be  taken  to  mean  deviation  from  the 
law  because  of  a  mistaken  construction  there- 
of.    Thompson  v.  Doty,  72  Ind.  336,  338. 

niesAl  distingpaished. 

There  Is  a  distinction  between  an  erro- 
neous and  illegal  assessment  An  errone- 
ous assessment  is  when  the  officers  have 
power  to  act,  but  err  in  the  exercise  of  the 
power;  and  an  illegal  assessment  is  where 
they  have  no  power  to  act  at  all.  Ford  v. 
McGregor,  23  Pac  508,  509,  20  Nev.  446. 

As  inequitable. 

The  word  "erroneous,"  as  used  in  the  ti- 
tle of  the  act  for  refunding  of  erroneous  as- 
sessments in  the  city  of  Troy,  was  not  used 
in  the  sense  of  "illegal,"  but  that  the  as- 
sessments were  inequitable  merely.  People  v. 
Molloy,  54  N.  Y.  Supp.  1084,  1087,  35  App. 
Dlv.  136. 


Irresvlar  distinguiabecU 

An  "erroneous"  judgment  la  one  render- 
ed according  to  the  course  and  practice  of 
the  courts,  but  contrary  to  law,  as  where  it 
is  for  one  party  when  it  ought  to  be  for  the 
other,  or  for  too  little  or  too  much.  An  "ir- 
regular" judgment  is  one  contrary  to  the 
;  course  and  practice  of  the  courts,  as  a  judg- 
ment without  service  of  process,  or  without 
disposing  of  a  plea  properly  entered.  Wolfe 
V.  Davis,  74  N.  a  597,  509. 

There  is  a  great  difference  between  erro- 
j  neous  process  and  irregular  (that  Is,  void)  pro- 
i  cess;  the  first  stands  valid  and  good  until 
j  it  be  reversed;  the  latter  is  an  absolute 
I  nullity  from  the  beginning;  the  party  may 
I  Justify  under  the  first  until  it  be  reversed, 
;  but  he  cannot  justify  under  the  last,  because 
i  it  was  his  own  fault  that  it  was  irregular 
I  and  void  at  the  first  Paine  v.  Ely  (Vt)  N. 
:  Chip.  14,  24. 


I     Void  distinffiiislied. 

There  is   a   distinction   between   "erro- 

i  neous"  and  "void"  as  used  with  reference 

:  to  acts  from  a  judiciary  body,  the  general 

I  rule  being  that,  where  the  body  has  juris- 

;  diction    of   the    subject-matter   and   of   the 

I  person   affected,   its   judgment  in   the  case 

will  not  be  void  though  it  may  be  erroneous. 

If  the  judgment  is  merely  erroneous  it  can 

be  attacked,  and  the  error  corrected,  only 

by  appeal  or  by  a  direct  proceeding  to  set 

it  aside;  while  if  it  be  absolutely  void  it  is  a 

nullity    from    the   beginning,    and   may   be 

i  treated  as  such  without  further  proceedings 

to  have  such  nullity  judicially  declared.    Kel- 

ley  V.  People,  4  N.  B.  644,  645,  115  lU.  583, 

56  Am.  Rep.  184. 

Where  a  court  having  jurisdiction  gives 
a  wrong  judgment,  such  judgment  is  merely 
erroneous  and  not  void;  but  where  a  judg- 
ment Is  rendered  by  a  court  having  no  power 
so  to  do,  it  is  void.  It  is  as  though  there 
had  been  no  judgment  or  process;  It  is 
coram  non  judice.  People  v.  Llscomb,  60  N. 
Y.  559,  568,  569,  19  Am.  Rep.  211. 

ERRONEOUS  CONCLUSION. 

An  erroneous  conclusion  drawn  by  the 
court  from  the  facts  in  the  exercise  of  Its 
legal  judgment  Is  an  error  of  law,  and  not  an 
error  In  an  inference  of  fact.  Nolan  v.  New 
York,  N.  H.  &  H.  R.  Co.,  39  Atl.  115,  121, 
70  Conn.  159.  43  L.  R.  A.  305;  Hayden  v. 
Allyn,  11  Atl»  31,  34,  55  Conn.  280. 

ERRONEOUS  JUDGMENT. 

An  erroneous  judgment  is  one  rendered 
contrary  to  law.  McKee  v.  Angel,  90  N.  a 
60,  62. 

An  erroneous  judgment  is  one  render- 
ed according  to  the  course  and  the  practice 
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of  the  courts,  Irat  contrary  to  law;  that  Is, 
based  upon  an  erroneous  application  of  legal 
principles.  Stafford  y.  Gallops,  31  S.  E.  2Go, 
266,  123  N.  a  19,  68  Am.  St  Rep.  815. 

ERRONEOUS  PBOCEEBIKOS. 

All  questions  arising  on  Judicial  sales, 
when  their  validity  is  questioned  in  an  eject- 
ment,  must  be  those  of  authority,  not  of 
irregularity  or  error  in  awarding,  executing, 
or  confirming  process,  or  acts  in  pursuance 
of  it.  If  the  power  of  the  court  is  once 
brought  into  action,  no  tribunal  can  declare 
its  proceedings  nullities.  If  an  act  is  neces- 
sary to  be  done  before  Its  power  to  sell  can 
be  exercised,  it  will  be  presumed  it  had 
evidence  of  It,  unless  the  contrary  expressly 
appears.  Irregularities  must  be  corrected  by 
the  court  which  issues  the  process,  and  er- 
roneous proceedings  must  be  reversed  on  a 
writ  of  error,  or  they  are  binding.  Thomp- 
son V.  Phillips  (U.  S.)  23  Fed.  Gas.  1070,  1082. 

The  words  "erroneous  proceedings,"  as 
used  in  Civ.  Code,  S  670,  providing  that  the 
court  shall  have  power  to  vacate  a  Judgment 
for  erroneous  proceedings  against  an  infant, 
married  person,  etc.,  are  such  as  do  not  of 
themselves  disclose  the  error  committed,  but 
are  such  as  appear  to  be  correct  except  when 
viewed  in  the  light  of  extraneous  facts  ad- 
duced to  avoid  them.  Richardson  v.  Mat- 
thews, 25  S.  W.  502,  58  Ark.  48i. 

ERBONEOITSI«T  ENTERED  IJF. 

"Erroneously  entering  up'*  a  Judgment 
expresses  only  an  error  in  the  clerical  act  of 
placing  it  upon  record,  and  implies  that  the 
judgment  enrolled  is  not  the  judgment  ren- 
dered or  given.  Blatchford  v.  Newberry,  100 
111.  484,  491. 

ERROR. 

See  "Assignment  of  Error";  "Clerical  Er- 
ror"; ''Fundamental  Error";  "Invited 
Error";  "Motion  In  Error";  -Reversi- 
ble Error";   "Technical  Error." 

Any  error,  see  "Any." 

In  a  contract  exempting  a  telegraph  com- 
pany from  all  liability  for  delay,  error,  or 
remissness  in  sending  a  telegram,  "error" 
implies  the  sending  or  delivering  a  wrong 
message,  or  to  the  wrong  place  or  person, 
and  the  company  is  not  exempted  thereby 
from  a  total  failure  to  send  or  deliver  a  mes- 
sage. Baldwin  v.  United  States  Telegraph 
Co.  (N.  Y.)  54  Barb.  505,  512,  6  Abb.  Prac. 
^N.  S.)  405,  423. 

As  error  la  law. 

"Error  in  a  Judgment,"  as  used  in  Code, 
f  81M,  providing  that  for  error  in  a  Judg- 
ment against  a  minor,  shown  by  him  within 


12  months  after  arriving  at  full  age,  the 
judgment  may  be  vacated,  "is  not  error  in 
fact,  but  'error*  in  the  ordinary  legal  sense 
of  the  term;  that  is,  error  in  law,  ap- 
parent on  the  record,  and  such  as  would  be 
a  ground  for  reversal  on  writ  of  error  at  com- 
mon law,  and  on  appeal  under  the  Code." 
Blckel  V.  Ersklne,  43  Iowa,  213,  222. 

There  are  errors  of  two  kinds— errors  in 
law  and  errors  in  fact.  Writs  for  error  in 
fact  never  lie  to  draw  in  controversy  any 
matter  of  fact  litigated  in  the  original  suit 
or  put  in  issue  by  the  pleadings.  Error  in 
law  lies  where,  upon  the  facts  apparent,  the 
record  or  judgment  is  improper;  but  no  writ 
of  error  lies  to  re-examine  a  question  or 
fact  depending  upon  the  evidence  In  the  orig- 
inal suit,  nor  to  re-examine  a  mixed  question 
of  law  and  fact  Campbell  y.  Patterson,  7 
Vt  86.  89. 

As  error  of  Jndement. 

The  word  "error"  in  Code  1873,  f  841. 
providing  that  the  county  auditor  may  cor- 
rect any  clerical  or  any  other  error  in  the 
assessment  or  tax  books^  etc.,  does  not  in- 
clude errors  of  Judgment  on  the  part  of  the 
assessor,  but  perhaps  covers  all  cases  where 
the  record  does  not  disclose  the  true  facts, 
and  in  which,  the  matter  of  Judgment  or 
discretion  is  not  Involved.  It  includes  a 
clerical  error  in  increasing  the  amount  of 
the  assessment,  made  in  copying  when  the 
assessment  was  entered  on  the  rolls.  Siul; 
V.  MoQuiston,  79  N.  W.  130,  181,  108  Iowa, 


Fault  or  aesliseaoe  dlstinculslied* 

The  words  "fault"  and  "error"  are  not 
synonymous.  "Fault"  imports  blame;  "er- 
ror" may  arise  from  ignorance  or  mistake 
alone.  The  Manitoba  (U.  B.)  104  Fed.  145, 
154. 

"The  distinction  between  an  error  of 
Judgment  and  negligence  is  not  easily  deter- 
mined^ It  would  seem,  however,  that  if  one, 
assuming  a  responsibility  as  an  expert,  pos- 
sesses a  knowledge  of  the  facts  and  circum- 
stances connected  with  the  duty  he  is  about 
to  perform,  and,  bringing  to  bear  all  his  pro- 
fessional experience  and  skill,  weighs  those 
facts  and  circumstances,  and  decides  upon 
a  course  of  action  which  he  faithfully  at- 
tempts to  carry  out,  then  want  of  success, 
if  due  to  such  courfi^e  of  action,  would  be  due 
to  error  of  Judgment,  and  not  to  negligence. 
But  if  he  omits  to  inform  himself  as  to  the 
facts  and  circumstances,  or  does  not  possess 
the  knowledge,  experience,  or  skill  which 
he  professes,  then  a  failure,  if  caused  there- 
by, would  be  negligence.  No  one  can  be 
charged  with  carelessness  when  he  does  that 
which  his  Judgment  approves,  or  where  he 
omits  to  do  that  of  which  he  has  no  time 
to  Judge.    Such  act  or  omission,  if  faulty, 
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may  be  called  a  mistake,  Imt  not  careless- 
less.*'  McDonald  y.  The  Tom  I^rsle  (U.  S.) 
48  Fed.  690.  682. 

trrfgulMHtf  dlatliigivlahed. 

In  tbe  exerdse  of  the  power  of  eminent 
domain,  municipal  corporations  should  be 
held  to  an  observance  of  all  substantial  pro- 
visions respecting  the  mode  of  procedure 
which  were  prescribed  and  intended  for  the 
protection  of  the  citizen  and  to  prevent  a 
sacrifice  of  his  property.  If  there  be  an  omis- 
sion of  any  of  the  essential  Jurisdictional 
requisites,  the  proceedings  will  be  void.  If 
however,  the  defect  is  not  so  radical  as  to 
deprive  the  council  of  Jurisdiction,  but  is  only 
a  deviation  from  certain  minor  provisions  de- 
signed to  secure  method  and  convenience  in 
the  procedure,  it  may  properly  be  termed  an 
^irregularity^  only.  Dill.  Mun.  Oorp.  SS  a 
606;  Black,  Interp.  Laws,  840,  and  cases 
cited.  The  distinction  is  expressly  stated  by 
Chief  Justice  Peters  in  Ck>bbos8ee  Nat  Bank 
V.  Blch,  81  Me.  164,  16  Atl.  606:  ''Generally 
speaking,  It  is  the  difference  between  sul>- 
stance  and  form,  between  void  and  voidable, 
or  between  void  action  and  imperfect  action. 
*Brn>r^  or  'nullity'  goes  to  the  foundations, 
and  discovers  that  the  proceedings  have  noth- 
ing to  stand  upon;  while  Irregularity'  de- 
notes that  the  court  was  acting  within  its 
Jurisdiction,  but  failed  to  consummate  its 
work  in  all  respects  according  to  the  required 
forms.  The  one  applies  to  matters  which 
are  contrary  to  law,  the  other  to  matters 
which  are  contrary  to  the  practice  authoris- 
ed by  the  law.  One  relates  more  to  the  act, 
the  other  to  the  manner  of  It  It  may  b& 
stated,  as  a  general  rule,  that  in  doubtful 
cases  the  courts  incline  to  treat  defects  in 
legal  proceedings  as  Irregularities  rather  than 
as  nullities."  Wilson  t.  8immons»  86  AtL 
880,  886^  88  Me.  242. 

In  assessmest* 

"Brror  in  any  assessments  or  returns,** 
as  used  in  Act  1869,  I  6,  providing  that  the 
board  of  supervisors  may  correct  any  mani- 
fest clerical  or  other  "error  in  any  assess- 
ments or  returns"  made  by  any  town  officer 
to  such  board,  does  not  mean  errors  of  the 
assessors  in  making  the  assessment,  but  in 
the  assessments  or  returns  made  to  the  board 
of  supervisors;  that  is,  in  the  assessment  roll, 
the  record,  and  return  of  the  action  of  the 
assessors.  Hermance  t.  Ulster  County 
Sup'rs,  71  N.  Y.  481«  486. 

Laws  1885,  p.  823,  No.  227,  §  5,  provides 
that  the  township  board  may  review  assess- 
ments made  for  drainage  purposes  for  any  er- 
ror or  inequality.  Held,  that  the  word  "er- 
ror" does  not  mean  that  the  board  may 
change  the  assessment  district  and  exclude 
any  lands  whidi  In  its  Judgment  are  not  ben- 
efited. Thomas  v.  Walker  Tp.  Board,  116 
Mich.  597,  602,  74  N.  W.  1048,  1049. 


The  levying  by  the  township  highway 
commissioners  of  a  road  and  bridge  tax  on 
a  day  other  than  that  prescribed  by  the 
statute  is  not  a  mere  error  or  informality 
in  the  proceeding  of  the  officers  connected 
with  the  levying  of  the  tax,  not  affecting 
the  substantial  Justice  of  the  tax  itself,  so 
as  not  to  render  the  tax  invalid.  Chicago 
&  N.  W.  Ry.  Ga  t.  People^  64  N.  B.  380,  381, 
197  IlL  41L 

In  biU  of  Udlns. 

In  the  receipt  of  a  common  carrier,  the 
last  sentence  of  which  was  as  follows:  "Con- 
signees of  goods  of  this  line  are  requested 
to  notice  any  error  In  regard  to  this  line 
within  twenty-four  hours,  or  the  company 
will  consider  their  Uabfflty  ended"— "errors" 
means  mistakes  In  the  number  or  num- 
bers of  packages  delivered  to  different  per- 
sons, and  does  not  mean  waste  or  negligence. 
Sanford  v.  Housatonic  B.  Co.,  66  Mass. 
(U  Cush.)  166,  167. 

Im  desorlptioiu 

In  a  contract  for  the  sale  of  a  vessel, 
which  provides  that  the  vessel  is  to  be  taken 
will  all  her  faults,  without  any  allowance 
for  any  defect  or  error  whatever,  "error" 
should  be  construed  to  mean  an  "unintention- 
al misdescription,"  and  hence  the  descrip- 
tion of  a  vessel  in  the  contract  is  not  a 
warranty.  Per  Pollock,  O.  B.,  in  Taylor  v. 
Bullen,  6  Elxch.  779,  784. 

"Between  a  'latent  ambiguity*  and  a 
'mistake  or  error  in  description'  in  a  con- 
reyance  there  is  a  manifest  difference.  The 
former  may  be  explained,  and  the  descrip- 
tion aided  by  parol  evidence  in  a  court  of 
law,  while  the  other  requires  the  Jurisdic- 
tion of  a  court  of  equity  for  Its  correction. 
In  the  case  of  latent  ambiguity  in  the  descrip- 
tion of  land  in  a  conveyance,  the  title  is  not 
thereby  defeated,  but  parol  evidence  may  be 
introduced  to  show  the  identity  of  the  sub- 
ject-matter of  the  conveyance;  in  the  case 
of  an  error  or  mistake  in  the  conveyance^ 
however,  if  such  error  or  mistake  is  material 
to  the  description,  no  title  passes,  and  the  rem- 
edy of  the  purchaser  is  by  bill  in  equity  for 
a  reformation  of  the  instrument"  Donehoo 
T.  Johnson,  24  South.  888^  890,  120  Ala.  43& 

Im  eleotioiu 

"Error,"  as  used  In  Code,  f  627,  provid- 
ing that  "if  the  ballots  for  any  officer  are 
found  to  exceed  the  number  of  voters  in  the 
poll  lists,  that  fact  shall  be  certified  with 
the  number  of  the  excess  in  the  return,  and 
if  it  be  found  that  the  vote  of  the  inrecinct 
where  the  error  occurred  would  change  the 
result  in  relation  to  a  county  officer,  if  the 
person  elected  were  deprived  of  so  many 
votes,  then  the  election  shall  be  set  aside  as 
to  him  In  the  precinct  where  such  exoess 
occurs  and  a  new  election  ordered  therein; 
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tmt  if  ttie  error  occurs  in  relation  to  a  town- 
ship officer,  tbe  trustees  may  order  a  new 
election  or  not  in  their  discretion" — ^means 
excess.  Rankin  y.  Pitkita,  60  Iowa,  818, 
814. 

EBBOB  (Writ  of)* 

See  "Writ  of  Error.* 

EBBOB  APPABENT. 

The  expression  "error  apparent,**  as  used 
in  the  rule  of  law  that  one  of  the  causes  for 
which  a  bill  of  review  may  be  maintained 
is  that  there  may  be  error  in  law  apparent 
on  the  face  of  the  decree,  means  such  as 
appears  on  the  face  of  the  proceeding,  and 
that  includes  all  that  was  included  in  the 
issue.  Dingess  y.  Marcum,  24  8.  B.  024,  626, 
41  W.  Va.  767  (citing  Henry  y.  Dayis,  18  W. 
Va. 


"Error  apparent  on  the  face  of  a  de- 
cree" means  not  a  decree  merely  erroneous 
and  improper  in  itself  because  of  inadmissi- 
ble or  improper  evidence,  or  contrary  to  or 
nn8upi>orted  by  proof,  but  a  decree  that  is 
erroneous  from  the  statement  of  facts  as 
assumed  and  set  forth  in  the  body  of  the 
decree  itself.  Eaton  y.  Dickinson,  86  Tenn. 
tS  Sneed)  897,  400. 

"Error  apparent  In  a  decree'  is  such  er- 
ror of  law  as  appears,  assuming  the  facts 
to  be  such  as  are  stated  in  the  decree,  not 
errors  of  fiict  apparent  from  the  proofs. 
Burson  y.  Dosser.  48  Tenn.  (1  Heisk.)  764^ 
768 

EBBOB  OF  FACT. 

That  is  called  "error  of  fact"  which  pro- 
ceeds either  from  ignorance  of  that  which 
really  exists  or  from  a  mistaken  belief  in 
the  existence  of  that  which  has  none.  Ciy. 
Oode  Le.  1900,  art  1821;  Delogny  y.  Her 
Greditorc,  IP  South   614,  48  La.  Ann.  488. 

With  reference  to  a  mistake  in  a  con- 
tract, or  as  an  excuse  for  a  person's  ac- 
tions, an  error  of  fact  takes  place  either 
when  some  fact  which  really  exists  is  un- 
known, or  some  fact  is  supposed  to  exist 
which  really  does  not  exist  Norton  y.  Mar- 
den,  16  Me.  (3  Shep.)  46,  46,  82  Am.  Dec. 
182;  Mowatt  y.  Wright  (N.  Y.)  1  Wend.  866, 
360,  19  Am.  Dec.  608;  Wheadon  y.  Olds  (N. 
Y.)  20  Wend.  174^  176. 

Errov  la  Jvdcment. 

An  error  in  fact  which  may  be  corrected 
on  motion  within  five  years  is  some  error 
in  the  process,  such  as  nonage  of  the  par- 
ties, or.  at  common  law,  the  coverture  of  the 
plaintilf,  and  an  error  in  the  Judgment  or 
decree  itself  cannot  be  regarded  as  an  error 
in  fact  Kihlholz  v.  Wolff,  8  IlL  ApQ.  (8 
Bradw.)  871, 87a 


Errov  la  reaoUas  yevdiet. 

On  certiorari  to  a  Justice  court,  miscon- 
duct of  the  Jury  in  agreeing  that  each  Juror 
would  set  down  the  amount  of  damages 
which  he  thought  ought  to  be  allowed,  and 
the  amounts  so  set  down  should  be  added 
together  and  the  sum  divided  by  the  number 
of  Jurors,  and  the  result  should  be  returned 
as  their  verdict,  may  be  assigned  as  error  in 
fiict  Justices  do  not  have  power  to  set 
aside  a  verdict  thus  irregularly  found,  and, 
unless  the  irregularities  of  this  kind  can  be 
corrected  in  this  way,  the  evil  would  be 
without  remedy,  and  that  is  a  principle  too 
I  pernicious  in  its  consequences  to  be  admit- 
I  ted.  This  is  a  matter  which  does  not  take 
!  place  before  the  Justice,  and  he,  of  course, 
cannot  be  compelled  to  notice  it  in  his  re- 
turn. It  is  a  matter  the  Supreme  Court 
could  not  examine  Into  on  affidavits,  and 
there  is  no  good  reason  why  it  should  not 
be  assigned  for  error  in  fact,  and,  if  not 
true,  the  defendant  should  take  issue  upon 
it    Harvey  v.  Rickett  (N.  Y.)  16  Johns.  87. 

Error  act  appearlac  on  rooord* 

Code,  I  866,  authorizing  the  county  court 
on  appeal  to  affirm  or  reverse  the  Judgment 
of  the  court  below  for  oror  of  law  or  fact 
has  no  reference  to  an  erroneous  finding  of 
the  Judge  or  Jury  upon  the  evidence,  but 
refers  to  those  errors  of  fact  not  appearing 
from  the  record  or  evidence,  such  as  infancy, 
coverture,  etc.,  of  some  of  the  parties  who 
have  not  properly  appeared.  Kasson  v.  Mills 
(N.  Y.)  8  How.  Prac.  877.  879. 

The  phrase  "error  of  fact"  as  used  in 
Code  1861,  S  866,  authorising  oounty  courts 
to  reverse  Judgments  of  Justices  for  errors  of 
fact  as  well  as  of  law,  means  such  facts  as 
aifect  the  regularity  and  validity  of  the  pro- 
ceedings on  record,  and  still  do  not  oper- 
ate on  it  such  as  death,  infancy,  or  coverture 
of  one  of  the  parties;  and  such  phrase  has 
no  reference  to  any  error  or  mistake  of  the 
Jury  in  finding  the  facts.  Adsit  v.  Wilson 
(N.  Y.)  7  How.  Prac.  64,  69. 

Prior  to  the  adoption  of  the  Code,  pro- 
viding (section  366)  that  if  an  appeal  from  a 
Justice  court  is  founded  on  an  error  in  fact 
in  the  proceedings,  not  affecting  the  merits 
of  the  action  and  not  within  the  knowledge 
of  the  Justice,  such  alleged  error  may  be  de- 
termined on  affidavits,  the  terms  ''error  io 
fact'*  had  acquired  a  definite  legal  significa- 
tion. They  included  cases  where  the  action 
bad  been  prosecuted  or  defended  by  a  mar- 
ried woman,  or  by  an  infant  f6r  whom  no 
next  friend  or  guardian  had  been  appoint- 
ed, and  cases  where  parties,  witnesses,  and 
Jurors  misconducted  themselves  to  the  prej- 
udice of  the  party  against  whom  the  Judg< 
ment  was  recovered.  2  Burr.  Pr.  162.  In 
these  cases,  and  perhaps  others  of  the  same 
general  nature,  the  party  defeated  in  the  ac- 
tion could,  by  the  practice  then  existing. 
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allege  the  disability  or  misconduct  relied  on 
as  an  error  In  fact,  and,  if  that  was  denied, 
an  Issue  of  fact  was  formed,  which  the  law 
required  to  be  tried  and  determined  by  a 
Jury.  2  Burr.  Pr.  152-154.  It  was  the  ob- 
ject of  the  Code  to  abolish  this  complicated, 
troublesome,  and  expensive  proceeding.  The 
Code  did  not  undertake  to  declare  what  er- 
rors of  fact  are,  nor  did  it  extend  the  legal 
significatloii  of  the  terms  used.  Tanner  y. 
Marsh  (N.  Y.)  53  Barb.  438.  440. 

Error  In  fact  occurs  when,  by  some  rea- 
son of  some  fact  which  Is  unknown  to  the 
court,  It  renders  a  Judgment  which  Is  void 
or  voidable.  This  may  take  place  by  rea- 
son of  the  coverture,  infancy,  or  death  of 
one  of  the  parties,  when  the  fact  Is  not 
shown  by  the  record  at  the  time  the  Judg- 
ment is  rendered.  Oruger  v.  McCracken,  30 
S.  W.  637.  538.  87  Tex.  584. 

The  expression  "error  Ih  fact  not  arising 
on  the  trial,"  as  used  in  Code,  I  1290,  au- 
thorizing the  setting  aside  of  a  final  Judg- 
ment for  error  in  fact  arising  on  the  trial, 
may  be  defined  as  some  erroneous  proceed- 
ing concerning  the  action,  affecting  some 
party  thereto,  and  not  appearing  upon  the 
record.  Where  a  court  orders  Judgment  di- 
recting a  sale  in  a  partition  action  in  a  case 
in  which  a  sale  is  prohibited  by  statute,  it 
is  not  an  "error  in  fact"  within  the  mean- 
ing of  the  section,  but  is  a  Judicial  defect. 
Prior  ▼.  Hall,  13  Civ.  Proc.  R.  83,  87. 

Want  of  JvrUdlotioa. 

"Errors  of  fact,"  in  Code,  |  366,  provid- 
ing that  if  a  Justice's  appeal  is  founded  on 
the  error  in  fact  affecting  the  merits  of  the 
action  the  court  may  determine  the  alleged 
error  in  fact  on  aflidavits,  and  may  in  its 
discretion  inquire  into  and  determine  the 
same  ui>on  examination  of  the  witnesses,  do 
not  include  error  which  deprives  the  Justice 
of  Jurisdiction  over  the  person  of  defendant 
by  issuing  the  wrong  process  to  bring  him 
into  court  Tanner  v.  Marsh  (N.  Y.)  36  How. 
Prac  140. 

EBBOR  OF  liAW. 

The  term  '*error  of  law"  includes  the  ig- 
norance of  the  legal  consequences  of  the 
known  existence  or  nonexistence  of  facts. 
Mowatt  V.  Wright  (N.  Y.)  1  Wend.  355,  360. 
19  Am.  Dec.  50& 

The  phrase  "errors  of  law  occurring  dur- 
ing a  trial"  "refers  to  such  errors  as  are 
strictly  errors  at  law,  and  not  errors  in- 
volving discretion,  and  that  is  confined  strict- 
ly to  errors  occurring  diu-ing  the  trial  of  the 
case."  Scherrer  v.  Hale,  22  Pac.  161,  152,  9 
Mont  63. 

"Errors  In  law,**  within  statutes  relat- 
ing to  appeala»  are  such  errors  la  roles  and 


instructions,  and  the  like,  as  may  occur  dur- 
ing the  progress  of  the  trial  and  before  the 
rendition  of  the  verdict  or  decision.  To  des- 
ignate an  alleged  error  In  a  conclusion  of 
law  based  upon  a  finding  of  fact  as  an  "er- 
ror in  law  occurring  at  the  trial"  is  therefore 
a  misnomer.  McKenzie  v.  Blsmark  Water 
Co.,  71  N.  W.  608.  612,  6  N.  D.  361. 

He  is  under  an  "error  of  law"  who  is 
truly  informed  of  the  existence  of  facts,  but 
who  draws  from  them  erroneous  conclusions 
of  law.    Civ.  Cbde  La.  1900,  art  1822. 


ERYSIPELAS. 

The  modern  theory  is  that  erysipelas  is 
the  result  of  some  specific  poison  which  en- 
ters the  system  through  the  exposure  of  a 
wound,  but  the  nature  of  tlie  poison  and 
the  method  of  operation  are  not  well  under- 
stood. Dickson  v.  HoUister,  123  Pa.  421^  428, 
16  Ati.  484,  10  Am.  St  Rep.  533. 

ESCAPE. 

See  "Negligent  Escape";  "Voluntary  Es- 
cape." 

The  escape  of  a  person  In  custody  on 
execution  is  either  voluntary  or  negligent 
In  the  former  case  the  escape  is  not  purged 
by  his  return.  It  is  otherwise  in  case  of  a 
negligent  escape,  it  he  returns  before  suit 
is  instituted  against  the  sheriff,  Cortis  v. 
Dailey,  47  N.  Y.  Supp.  454,  455,  21  App. 
Dlv.  1. 

An  escape  is  either  negligent  or  volun 
tary;  negligent  where  the  party  escapes 
without  the  consent  of  the  oflacer,  and  vol- 
untary where  the  ofilcer  permits  him  to  go 
at  large.  After  voluntary  escape,  If  the 
party  was  In  custody  on  a  writ  of  execution, 
he  cannot  be  retaken,  and  the  officer  would 
be  liable  to  an  action  for  false  imprisonment 
if  he  retook  tilm.  Lansing  v.  Fleet  (N.  Y.) 
2  Johns.  Cas.  3,  1  Am.  Dec.  142;  Jones  y. 
Pope,  1  Saund.  34,  35;  Atkinson  v.  Jame- 
son, 5  Term  K.  25.  And  if  the  creditor  as- 
sent that  his  debtor  be  discharged,  he  can- 
not be  again  arrested,  but  the  debt  is  dis- 
charged. After  a  negligent  escape  the  offi- 
cer may  in  all  cases  retake  the  party,  or,  if 
the  defendant  voluntarily  return  before  suit 
it  is  equivalent  to  recaption  on  fresh  pursuit 
An  officer  is  not  bound,  in  order  to  retain 
his  arrest,  to  keep  his  hands  upon  a  prisoner, 
or  to  secure  him  either  by  cords  or  keepers, 
and  may  allow  reasonable  liberties.  Thus 
where,  on  the  arrest  of  a  person  for  neglect- 
ing or  refusing  to  pay  the  tax  assessed 
against  him,  he  delivered  a  watch  to  the 
officer  as  a  pledge  for  his  appearance  at  a 
time  and  place  designated  by  the  officer,  and 
was  permitted  to  go,  there  was  no  escape. 
Butier  y.  Washburn,  25  N.  H.  251,  258. 
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The  very  term  "escape**  presupposes 
that  the  person  escaping  has  been  within  the 
costody  and  under  the  control  of  an  officer. 
The  officer  must  have  the  debtor  in  custody 
before  there  can  be  any  default  on  his  part 
Saffler  y.  Dike,  81  N.  Y.  Supp.  593,  82  App. 
Div.  485  (citing  Partridge  v.  Westerrelt,  13 
Wend.  501). 

An  "escape"  is  defined,  in  1  Russ. 
Crimes,  467,  to  be  "when  one  arrested  gains 
his  liberty  before  he  is  delivered  in  due 
course  of  law,''  and  in  2  Wbart.  Gr.  Law,  | 
2606,  as  *the  departure  of  a  person  from 
custody."  Under  these  definitions,  an  indict- 
ment which  charges  that  a  person  was  arrest- 
ed by  defendant  by  authority  of  a  warrant 
for  bastardy,  and  that  defendant,  subsequent- 
ly, unlawfully,  and  negligently  permitted  the 
prisoner  to  escape,  is  valid  at  common  law. 
State  V.  Ritchie,  107  N.  C.  857»  868,  12  8.  EL 
251. 

As  evade. 

"Escape,"  as  used  in  Act  of  Alabama 
approved  Feb.  22,  1806  (Pamph.  Acts,  8),  pro- 
viding that,  whenever  the  assessor  shall  dis- 
cover persons  who  or  property  which  have 
escaped  taxation,  he  shall  assess  a  tax  there- 
on for  such  years  as  such  persons  have  es- 
caped taxation,  means  to  "avoid  the  notice 
of,  to  pass  unobserved,  to  evade."  One  who 
has  been  assessed  by  the  assessor,  though 
imperfectly,  cannot  be  included  within  these 
definitions.  Lehman,  Durr  ft  Go.  v.  Robin- 
son, 59  Ala.  219.  240. 

Aslllsht. 

"Escape,"  as  used  In  Laws  1851,  p.  225, 
S  137,  providing  that  when  arresting  a  per- 
son without  a  warrant  the  officer  must  in- 
form him  of  his  authority  and  the  cause  of 
arrest,  except  when  he  is  in  the  actual  com- 
mission of  a  public  offense,  or  when  he  Is 
pursued  immediately  after  escape,  is  not  used 
in  the  technical  sense  of  an  escape  from  cus- 
tody, but  rather  in  the  sense  of  fiight  from 
the  scene  of  the  crime  to  avoid  being  arrest- 
ed and  brought  to  Justice.  People  v.  Pool, 
27  Gal.  572,  679. 

"Escape,"  as  used  in  Code,  S  6038,  which 
provides  that  notice  of  the  cause  of  arrest 
need  not  be  given  where  the  person  arrested 
Is  in  the  actual  commission  of  the  offense, 
or  is  pursued  immediately  after  the  escape, 
is  used  in  its  popular  sense,  which  is  "to 
flee  from,  to  avoid,  to  get  out  of  the  way," 
etc.  Lewis  v.  State,  40  Tenn.  (3  Head)  127, 
147. 

"Escape,"  as  used  in  Rev.  St.  1878,  S  731, 
subd.  34,  allowing  the  sheriff  compensation 
for  time  and  expenses  incurred  in  pursuit  of 
any  person  accused  of  felony  who  shall  "es- 
cape pursuit,"  is  not  used  in  its  technical 
sense  as  meaning  an  escape  from  custody  or 
actual  impriaonmea^  because  it  la  Joined 


with  the  word  "pm^rolt,"  and  the  two  words 
together  can  apparently  have  no  reasonable 
application  save  to  a  case  where  the  ac- 
cused eludes  arrest  entirely.  Schneider  y. 
Waukesha  County,  79  N.  W.  228,  103  W1& 
266. 

The  word  "escape,"  as  used  in  an  in- 
struction that  it  was  incumbent  on  defend- 
ants charged  with  murder  to  have  enaeav- 
ored  to  escape  from  the  deceased  to  Justify 
the  taking  of  life  in  self-defense,  would  or- 
dinarily be  given  the  meaning  of  "to  get 
away"  or  "to  fiee,"  and  as  used  in  that  sense 
is  prejudicial.  State  v.  McCann,  49  Pac.  216, 
16  Wash.  249. 

The  word  "escape,"  as  a  verb,  according 
to  Mr.  Webster,  may  mean  '*to  flee  from,  to 
get  out  of  the  way  of,  to  hasten  away,"  etc.; 
and  as  a  noun,  "the  act  of  fleeing  from  dan- 
ger," etc.  And,  such  being  its  meaning,  it  is 
not  necessary  to  the  right  of  self-defense  that 
a  person  having  otherwise  the  right  to  ex- 
ercise it  cannot  escape  the  danger  by  fleeing 
from  the  assailant,  and  an  instruction  to 
that  effect  is  erroneous.  Hammond  v.  People^ 
64  N.  E.  980,  983,  199  111.  173. 

The  use  of  the  word  "escape^"  in  an  in- 
struction that  defendant  shall  be  acquitted 
if  the  killing  seemed  to  defendant  to  be  nec- 
essary in  order  to  escape  the  danger,  is  er- 
roneous, especially  where  the  defendant  was 
assaulted  in  his  own  yard  and  near  his 
dwelling  house;  in  such  an  instance  he  is 
not  required  to  escape  or  flee  further.  Ever- 
sole  V.  Commonwealth,  26  S.  W.  816,1817,  95 
Ky.  623. 

The  verb  "to  escape"  is  deflned  by  Mr. 
Walker  "to  fly,  to  avoid,  to  pass  unobserv- 
ed"; and  the  noun  "escape,"  "flight,  or  act 
of  getting  out  of  danger;  a  low,  violent,  or 
privy  evasion  out  of  lawful  restraint"  The 
term  "escape"  presupposes  a  former  con- 
flneroent,  or  abiding  in  a  certain  place  or 
condition,  out  of  which  a  party  delivers  him- 
self by  his  own  act,  or  is  delivered  by  the 
act  or  aid  of  another  with  his  concurrence. 
Children  bom  in  Alabama  of  a  negro  woman 
who  is  a  fugitive  slave  cannot  be  regarded 
as  fugitive  slaves  or  slaves  which  have  "es- 
caped" from  service  in  another  state,  within 
the  meaning  of  the  federal  Constitution,  and 
of  the  act  of  Congress  of  1793,  governing  pro- 
ceedings for  the  recovery  of  fugitive  slaves. 
Fields  V.  Walker,  23  Ala.  155,  165. 

As  set  beyond  antkority  or  oontrol. 

"Escape,"  as  used  in  Pen.  Code,  art.  218, 
providing  for  the  punishment  of  any  person 
who  has  been  convicted  of  a  misdemeanor 
or  petit  offense,  and  afterwards  hired  under 
authority  of  law,  who  shall  escape  from  his 
employer  or  person  hiring  him  during  the 
term  for  which  he  may  have  been  hired, 
means  an  actual  escape;  that  is,  such  as 
takes  place  when  the  prifomer  gwbi  out  of 
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priflcm  or  any  place  In  which  he  may  he  con- 
fined, or  from  and  oat  of  the  anthoilly  of 
the  person  in  whose  custody  he  i%  and  un- 
lawfully sains  his  liberty,  freed  from  the 
authority  and  control  of  the  power  entitled 
to  restrain  him.  A  prisoner  hired  out  who 
is  merely  refractory  about  doing  his  work, 
but  continued  on  the  farm  of  his  employer, 
and  never  left  the  place  except  to  go  to  town 
occasionally,  and  rode  about  the  employer's 
place,  though  without  his  consent,  is  not 
guilty  of  an  escape.  In  common  acceptance, 
"escape**  means  to  flee  from,  to  avoid,  to 
become  free  from  danger.  Garter  ▼.  State, 
14  8.  W.  850,  851,  29  Tez.  App.  6  (citing 
Webster,  Diet). 

Uaaiitlftoxlsed  pvlsea  liberties* 

Bvery  liberty  given  to  a  prisoner  not 
authorized  by  law  is  an  "escape."  Hence  it 
is  held  that  where  a  coroner,  having  an  ex- 
ecution against  a  deputy  jailer,  arrested  him, 
and,  the  sheriff  not  being  at  the  Jail,  nor 
any  keeper  authorized  by  him,  the  coroner 
left  the  prisoner  at  the  Jailhouse,  the  sheriff 
was  guilty  of  an  escape.  Ck>lby  v.  Samp- 
son, 6  Mass.  810,  812. 

Gode  Gtv.  Proc.  |  155,  defines  the  word 
escape  as  applied  to  a  prisoner  for  debt,  as 
follows:  "The  going  at  large  beyond  the 
liberties  by  a  prisoner,  without  the  consent 
of  the  party  at  whose  instance  he  is  in  cus- 
tody, is  an  escape."  Such  an  escape  for- 
feits the  undertaking  for  liberties.  Flynn  v. 
Union  Surety  &  Guaranty  Go.,  70  N.  Y.  Supp. 
408,  404,  61  App.  Div.  170. 

Act  March  80,  1801,  provides  that  it 
shall  be  an  "escape**  for  the  sheriff  to  per- 
mit or  suffer  any  prisoner  in  custody  on 
execution  to  go  or  be  at  large  out  of  his 
prison.  Act  March  80,  1801,  provides  that 
it  is  the  duty  of  the  sheriff  to  allow  prisoners 
liberties  of  the  jail  on  their  giving  a  bond 
with  sufficient  sureties,  the  condition  of  which 
is  "that  such  person  shall  remain  a  true 
and  faithful  prisoner,  and  shall  not  at  any 
time  nor  in  any  way  escape  or  go  without 
the  limits  of  the  liberties  of  the  prisozL" 
Held,  that  the  going  beyond  the  liberties 
of  the  prison  by  a  prisoner,  though  neither 
a  technical  voluntary  or  negligent  escape, 
since  the  sheriff,  though  aware  of  the  es- 
cape, had  no  right  under  the  statute  to  re- 
strain the  prisoner,  nevertheless  constituted 
an  escape  for  which  the  sheriff  could  be 
held  responsible,  and  for  which  the  sheriff 
could  hold  his  bondsmen  though  the  person 
might  voluntarily  return.  Tillman  v.  Lan- 
sing (N.  T.)  4  Johns.  46,  48. 

"Escape**  is  to  allow  a  prisoner  greater 
liberty  than  the  law  allows.  At  common  law 
it  is  not  "an  escape"  to  allow  prisoners  con- 
fined for  debt  the  liberty  of  all  the  apart- 
ments within  the  jail  walls,  for  confinement 
within  the  walla  is  salva  tft  arcta  custodla; 


but  where  the  Jailer  makes  a  prisoner  for 
debt  a  turnkey,  and  intrusts  him  with  the 
keys  of  the  outer  doors  of  the  jail  as  well 
as  the  inner  doors  at  all  times,  by  night 
and  by  day,  it  is  "an  escape.**  Steare  t« 
Field  (U.  S.)  22  Fed.  Gas.  1210. 1221. 

In  an  action  against  a  sheriff  for  per- 
mitting a  debtor  in  his  custody  on  execution 
to  escape,  it  appearing  that  when  the  debtor 
was  placed  in  the  jail  he  received  a  key 
thereof  from  the  sheriff,  which  key  was  re- 
tained by  the  debtor  so  long  as  he  continued 
in  the  jail,  the  court  said:  "Gustody  implies 
physical  force  sufficient  to  restrain  a  prisoner 
from  going  at  large.  When  that  physical 
force  is  removed*  it  is  in  the  eye  of  the  law 
an  'escape.*  No  moral  obligation  can  be  re- 
ceived as  a  substitute  for  it  Although  prom- 
ises may  be  made  and  may  be  observed  to 
remain  in  close  jail,  the  moment  compulsion 
and  force  are  withdrawn  there  is  no  legal 
custody;  the  prisoner  becomes  a  free  agent, 
and  there  is  no  longer  any  imprisonment, 
and  the  precept  of  the  sheriff  is  disobeyed.** 
Wilkes  V.  Slaughter,  10  N.  G.  211,  210. 

Ualawfiil  departwe. 

"Escape,**  as  applied  to  slaves,  means 
the  departure  of  such  slaves  without  the  li- 
cense or  consent  and  against  the  will  of  their 
master.  Jones  t«  Vanzandt  (U.  S.)  18  Fed. 
Gas.  1047.  1062. 

"Escape,**  as  used  in  a  bail  bond  con- 
ditioned that  a  prisoner  would  remain  in  the 
custody  of  the  keeper  without  committing 
any  manner  of  escape,  meant  no  more  than 
a  departure  from  the  prison  Umits  without 
lawful  authority.  Mason  v.  Halle,  25  U.  S. 
(12  Wheat)  870,  877,  6  L.  Bd.  660. 

"Escape,**  as  used  in  Gode  Gr.  Proc 
art  845,  providing  that  in  case  the  defend- 
ant pending  an  appeal  in  a  criminal  case, 
shall  make  his  escape  trom  custody,  the 
jurisdiction  of  the  Oourt  of  Appeals  shall  no 
longer  attach  in  the  case,  should  be  con- 
strued to  mean  actually  and  completely  with- 
drawing himself  from  custody,  getting  free 
and  going  at  large,  such  being  its  ordinary 
and  popular  or  vernacular  meaning.  Mr. 
Abbott  in  his  Law  Dictionary,  says:  "In 
its  ordinary  popular  sense*  the  word  suggests 
only  the  voluntary  withdrawal  of  a  person 
from  custody,  and  this  is  an  actual  and  com- 
plete one.  The  word  should  only  be  con- 
sidered applicable  where  a  person  in  custody 
gets  free  and  goes  at  large.  The  technical 
sense  includes  more  than  this.  It  includes 
wrongful  or  careless  relaxation  or  imprison- 
ment by  an  officer  in  charge.  This  is  called 
an  'escape*  even  in  cases  where  the  prisoner 
does  not  go  at  large.  The  meaning  of  the 
word  must  be  considered  in  three  aspects: 
As  a  default  in  duty  by  the  sheriff  or  jailer, 
subjecting  him  to  liability  for  damages  at 
the  suit  of  a  creditor;  injury  by  the  escaping^ 
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as  the  misconduct  or  even  offense  by  th^ 
officer;  and  as  calling  for  a  pursuit  and  re- 
caption. Considered  In  the  second  and  third 
of  these  aspects,  the  word  probably  has  snb- 
stantially  the  same  meaning.  A  person  does 
not  commit  the  crime  of  'escaping,*  nor  is 
authority  for  recaption  necessary,  unless 
there  is  a  voluntary  and  complete  departure 
from  custody."  Loyd  v.  State,  19  Tex.  App. 
187,  162. 

The  former  technical  definition  of  the 
word  "escape'*  was  of  breaking  from  custody 
of  a  person  held  or  confined  for  nonpayment 
of  debts.  The  common  legal  definition  of  the 
term,  however,  means  a  violation  or  private 
evasion  out  of  some  lawful  custody,  which 
therefore  does  not  Include  a  voluntary  de- 
parture of  a  person  held  in  custody  from 
the  place  of  confinement  for  a  short  period 
of  time  and  for  a  specific  purpose,  it  being 
the  Intention  that  the  person  should  return 
as  soon  as  the  purpose  was  accomplished. 
Wheeler  v.  State,  17  Pac.  856,  857,  39  Kan. 
163. 

An  "escape,**  within  the  meaning  of  the 
law  which  makes  it  an  offense  to  escape  from 
the  custody  of  the  law,  is  any  departure  from 
prison,  or  from  the  custody  of  an  officer, 
which  is  not  authorized  by  law,  with  intent 
to  escape  from  the  restraint  of  the  law.  It  is 
not  necessary  that  the  prisoner  should  es- 
cape by  means  of  force  and  violence.  It  is 
sufficient  if  the  jailer  or  person  in  custody 
of  the  prisoner  negligently  allows  him  to 
go     Riley  V.  State,  16  Oona.  47,  51. 


ESCHEAT. 

"Escheat"  Is  an  obstruction  In  the  course 
of  descent,  and  consequent  destruction  of  the 
tenure,  by  some  unforeseen  contingency,  in 
which  case  the  land  naturally  reverts  back, 
being  8  kind  of  reversion  to  the  original  gran- 
tor  of  the  fee  or  the  lord  of  the  fee.  Bl. 
Comm.  15.  In  American  law  "escheat**  sig- 
nifies a  reversion  of  property  to  the  state 
in  consequence  of  the  want  of  any  individual 
competent  to  Inherit  The  state  is  deemed 
to  occupy  the  place  and  hold  the  rights  of 
the  feudal  lord.  4  Kent,  Oomm.  428,  42^ 
"Escheat,**  which  was  one  of  the  incidents  of 
feudal  tenures,  is  sometimes  mentioned  as 
marking  the  feudal  origin  of  our  titles,  and 
the  allegiance  which  we  owe  to  the  state 
is  often  spoken  of  as  "fealty.**  Escheat  with 
us  depends  upon  positive  statute,  which 
makes  the  state  heir  of  property  on  default 
of  known  kindred  of  the  deceased.  There 
is  nothing  about  it  now  but  the  name  which 
is  feudal.  Wallace  v.  Harmstad,  44  Pa.  (8 
Wright)  492,  501. 

"Escheat"  originally  signified  anything 
coming  accidentally,  or  by  chance.  The  gen- 
eral acceptation  of  the  term,  according  to 
the  common  law,  means  the  reversion  cxf 


lands  to  the  paramount  lord  of  fee  when 
the  person  last  seised  has  died  without  heirs, 
or  his  blood  has  been  attainted.  It  denotes 
an  obstruction  in  the  course  of  descent,  and 
a  consequent  determination  of  the  tenure 
by  some  unforeseen  contingency,  in  which 
case  the  land  naturally  returns  by  a  kind  of 
reversion  to  the  original  grantor,  or  lord  of 
the  soil.  Marshall  v«  Lovelass,  1  N.  O.  41:^, 
445. 

Title  to  land  by  escheat  originated  from 
and  was  a  consequence  of  the  feudal  law, 
whereby,  upon  the  failure  of  heirs  of  the 
person  last  seised  who  might  lawfully  take 
the  estate  by  succession,  it  fell  back  or  re- 
verted to  the  original  grantor,  his  descend- 
ants or  successors.  And  as,  under  the  gen- 
eral doctrine  of  tenures  in  the  American 
states,  the  state  occupies  the  place  of  feudal 
lord  by  virtue  of  its  sovereignty,  it  is  uni- 
versally asserted  that,  when  the  title  to  land 
fails  for  lack  of  heirs  or  devisees  who  may 
lawfully  take,  it  reverts  or  escheats  to  the 
state  as  property  to  which  it  la  entitled.  Con- 
sequently a  provision  that  property  ttiould 
escheat  to  the  state  where  the  owner  should 
be  absent  for  the  term  of  seven  years  and 
not  be  known  to  exist.  If  tt  provided  for  the 
taking  of  property  on  such  contingency,  did 
not  provide  for  escheat,  but  for  forfeiture. 
In  the  opinion  of  the  court,  however,  such 
statute  was  only  meant  to  provide  that  the 
absence  of  one  who  was  not  known  to  exist 
for  the  length  of  time  mentioned  should  be 
presumptive  evidence  of  his  death,  as  one  of 
the  necessary  elements  of  title  by  escheat 
Hughes  V.  State,  41  Tex.  10,  17. 

The  term  "escheat**  w&s  used  in  the 
feudal  law  of  England  to  designate  the 
reversion  of  the  estate  on  a  grant  in  fee 
simple  upon  a  failure  of  tiie  heirs  of  the 
owner.  "When  the  blood  of  the  last  person 
seised  became  extinct,  and  the  title  of  the 
tenant  in  fee  failed  from  want  of  heirs,  the 
land  resulted  back,  or  reverted,  to  the  gran- 
tor or  lord  of  the  fee  from  whom  it  proceed- 
ed, or  to  his  descendants  or  successors.*'  De 
Peyster  v.  Michael,  6  N.  Y.  (2  Sold.)  467, 
499,  57  Am.  Dec.  470. 

There  are  various  methods  whereby,  at 
common  law  and  under  the  English  statutes, 
property  is  said  to  "escheat,**  that  word  be- 
ing used  to  signify  every  failure  to  pass 
title  in  the  ordinary  course  of  descent  to  le- 
gal heirs  or  representatives,  whether  for 
realty  or  personalty,  and  whether  for  breach 
of  condition,  crime,  or  default  of  inheritable 
qualities.  Under  the  Constitution  of  Michi- 
gan, which  was  accepted  and  ratified  by  Con- 
gress, providing  that  all  fines,  penalties,  for- 
feitures, and  escheats  accruing  to  the  terri- 
tory of  Michigan  shall  accrue  to  the  use 
of  the  state,  and  the  territorial  act  pro- 
viding that  on  the  death.  Intestate,  of  the 
owners  of  property  in  the  state,  leaving  no 
heirs  who  could  inherit,  the  property  should 
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escheat  to  the  territory,  where  an  alien  died 
intestate,  owning  lands  in  the  territory  before 
the  act  of  1827,  which  authorized  aliens  to 
hold  or  inherit  lands,  and  left  no  heirs 
other  than  aliens,  the  property  escheated  to 
the  territory.  Crane  v.  Reeder,  21  Mich.  24, 
70,  4  Am.  Rep.  430. 

Rev.  St  1889,  S  7382,  provides  that  all 
moneys  received  into  the  state  treasury  after 
the  final  settlement  of  executors,  adminis- 
trators, assignees,  sheriffs,  or  receivers,  which 
are  unclaimed,  shall  he  known  and  desig- 
nated as  ''escheats."'  Union  Trust  Co.  v. 
Glover,  74  S.  W.  436,  438,  101  Mo.  App.  725. 

"Escheat"  is  where,  upon  failure  of  heirs, 
the  estate  of  an  intestate  falls  to  the  state. 
Civ.  Code  Ga.  1895,  |  3575. 

ESCROW. 

A  deed  delivered  to  a  third  person,  to  be 
delivered  to  the  purchaser  on  the  happening 
of  a  contingency  or  the  performance  of  cer- 
tain conditions  on  his  part,  is  a  deed  deliv- 
ered In  escrow.  Thomas  v.  Sowards,  25  Wis. 
631;  Hubbard  v.  Greeley,  84  Me.  340,  348, 
24  Atl.  799,  17  L.  R.  A.  511;  Gaston  v.  City 
of  Portland,  19  Pac.  127,  130,  16  Or.  255; 
Clark  V.  GifTord  (N.  Y.)  10  Wend.  310,  311, 
313;  Jackson  v.  Oatlin  (N.  Y.)  2  Johns.  248, 
259,  3  Am.  Dec.  415;  Berry  v.  Anderson,  22 
Ind.  36,  39;  Watson  v.  Coast,  14  S.  E.  249, 
251,  35  W.  Va.  463;  Jordon  v.  Pollock,  14 
Ga.  145,  156:  Ashford  v.  Prewitt,  14  South. 
663,  666,  102  Ala.  264,  48  Am.  St  Rep.  37; 
Appeal  of  Baum,  4  Atl.  461,  462,  113  Pa.  58; 
Mudd.v.  Green,  12  8.  W.  139,  140,  12  Ky. 
Law  Rep.  348;  Massman  v.  Holscher,  49  Mo. 
37,  89;  Nash  v.  Fugate  (Va.)  32  Grat  595, 
^5,  34  Am.  Rep.  780.  Thus  where  a  deed, 
in  pursuance  of  an  agreement  between  the 
parties,  was  deposited  with  a  third  person  to 
be  delivered  back  to  the  grantor  in  case  be 
sliould  give  the  grantee  certain  security  for 
a  debt  within  a  limited  time,  otherwise  to 
be  delivered  to  the  grantee,  the  deed  was  in 
escrow,  subject  to  the  agreement  of  the  par- 
ties until  the  expiration  of  the  time  limited. 
Raymond  v.  Smith,  5  Conn.  555,  559.  But 
Tirhere  no  condition  is  connected  with  its  de- 
livery to  such  third  party,  it  is  not  an 
escrow,  but  the  party  is  a  mere  custodian. 
Watson  V.  Coast,  14  S.  B.  249,  251,  35  W. 
Va.    463. 

An  "escrow"  is  defined  to  be  a  deed  de- 
livered to  a  third  person,  to  be  a  deed  of 
the  party  on  a  future  condition.  It  is  to 
be  delivered  to  a  strangei;  mentioning  the 
condition,  and  has  relation  to  the  first  deliv- 
ery. Hagood  ▼.  Harley  (a  C.)  8  Rich.  Law, 
325,  32& 

An  escrow  is  a  conditional  delivery  to  a 
jtranger,  to  be  kept  by  him  until  certain, 
conditions   are  performed,  and  then  to  be 


delivered  to  the  grantee;  and,  until  the 
condition  Is  performed  and  the  deed  ddivered 
over,  the  estate  does  not  pass,  but  remains 
in  the  grantor.  Patrick  ▼•  McCormick,  4  N. 
W.  312,  3H  10  Neb.  1. 

An  escrow  difTers  from  a  deed  in  one 
particular  only,  and  that  Is  the  delivery. 
Not  only  must  there  be  sufl3cient  parties  and 
proper  subject-matter  to  the  consideration, 
but  the  parties  must  have  actually  contract- 
ed. The  actual  contract  of  sale  on  the  one 
side,  and  the  purchase  on  the  other.  Is  as  es- 
sential to  constitute  the  Instrument  an  escrow 
as  that  it  be  executed  by  the  grantor;  and, 
until  both  parties  have  definitely  assented  to 
the  contract,  the  Instrument  executed  by 
the  propose  grantor,  though  in  form  a  deed. 
Is  neither  a  deed  nor  an  escrow;  and  it 
makes  no  dilference  whether  the  instrument 
remains  In  the  possession  of  the  nominal 
grantor,  or  is  placed  in  the  hands  of  a  third 
party  pending  the  proposals  for  the  sale  or 
purchase.    Fitch  v.  Bunch,  30  Cal.  208,  209 

I  (citing   Miller   v.    Sears,   27   Pac.   589,   590. 

j  91  Cal.  282,  25  Am.  St  Rep.  176). 

I         "There  are  different  characteristics  in 
•  what  is  called  an  'escrow.'    An  escrow  may 
',  be  general,  or  may  have  a  special  condition 
j  or  character  attached  to  It    The  general  rule 
I  is  that  a  deed  left  as  an  escrow  takes  ef- 
fect from  the  second  delivery — that  Is,  aft- 
i  er   the    condition   Is   performed — but   there 
:  may  be  a  relation  back  to  the  first  deliv- 
i  ery,  so  as  to  give  the  deed  effect  from  that 
I  time,  in  cases  of  necessity,  to  avoid  injury 
i  to  tibe  operation  of  the  deed  from  events 
happening  between  the  first  and  second  de- 
livery."    Cagger  v.  Lansing  (N.  Y.)  57  Barb. 
421,  427. 

An  escrow  is  an  obligatory  writing,  usu- 
ally, but  not  necessarily.  In  the  form  of  a 
deed,  delivered  by  the  party  executing  it  to 
a  third  person,  to  be  held  by  him  until  the 
performance  of  a  specified  condition  by  the 
obligee  or  the  happening  of  a  certain  con- 
tingency, and  then  to  be  delivered  by  the 
depositary  to  the  obligee,  when  it  becomes  of 
full  force  and  eCTect.  The  depositary  is  the 
agent  of  both  parties  to  the  same.  The  con- 
tract of  deposit  is  not  recoverable  at  the 
mere  will  of  either  of  the  parties,  nor  will  the 
death  of  either  of  them  abrogate  the  con- 
tract Davis  V.  Clark,  48  Pac.  563,  564,  58 
Kan.  100. 

A  lucid  definition  of  what  is  an  "es- 
crow'* is  given  by  Shepherd,  at  page  58. 
•"The  delivery  of  a  deed  as  an  escrow,"  he 
says,  "is  said  to  be  when  one  makes  and 
seals  a  deed  and  delivers  it  unto  a  stranger 
until  certain  conditions  be  performed,  and 
then  be  delivered  to  him  to  whom  the  deed 
is  made,  to  take  effect  as  his  deed."  Where 
a  deed  was  executed  by  a  husband  and  wife 
for  lands  of  the  wife,  but  it  was  not  deliv- 
ered in  her  lifetime,  and  It  was  refused  b> 
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ttie  grantee  and  returned  to  the  grantors 
during  the  lite  of  the  wife,  it  cannot  be  made 
to  pass  her  estate,  after  her  death,  on  the 
ground  that  It  was  an  escrow.  Shoenber- 
ger's  Bz'rs  v.  Hackman,  37  Pa.  {1  Wright) 
87,  W. 

Where  A.,  in  order  to  secure  a  deposi- 
tion from  B.,  agrees  to  give  him  a  release 
from  all  claims,  to  take  effect  when  the  liti- 
gation in  which  the  deposition  is  to  be  used 
is  ended,  and  to  be  held  meanwhile  by  C, 
and  B.,  at  the  time  of  giving  the  deposition, 
picks  it  up  and  puts  It  in  his  pocket,  but 
afterwards,  at  the  request  of  O.,  delivers  it 
to  him  to  be  held  until  the  close  of  the  liti- 
gation, and  admits  that  he  so  understood 
the  agreement,  the  transaction  is  an  escrow. 
Wolcott  V.  Coleman,  1  Conn.  375,  881. 

An  escrow  Is  an  obligatory  writing,  usual- 
ly, but  not  necessarily,  in  the  form  of  a  deed 
delivered  by  the  party  executing  it  to  a  third 
person,  to  be  held  by  him  until  the  perform- 
ance of  a  specified  condition  by  the  obligee, 
or  the  happening  of  a  certain  contingency, 
and  then  to  be  delivered  by  the  depository 
to  the  obligee,  when  it  becomes  of  full  force 
and  effect  Easton  ▼.  Driscoll»  18  R.  I.  818, 
320.  27  Atl.  446. 

A  grant  may  be  deposited  by  the  gran- 
tor with  a  third  person,  to  be  delivered  on 
performance  of  a  condition,  and  on  delivery 
by  the  depositary  it  will  take  effect.  While 
in  the  possession  of  the  third  person  and 
subject  to  condition,  it  is  called  an  "es- 
crow.*' Civ.  Code  Cal.  1903,  fi  1057;  Civ. 
Code  S.  D.  1003,  |  925;  Civ.  Code  Mont 
1895,  S  1455. 

Oonditioiis  or  cmMxkgenei^B* 

Where  a  party  executed  a  deed  of  land, 
in  consideration  of  love  and  affection,  to  two 
of  his  sons,  and  delivered  it  to  a  third  party 
to  be  delivered  to  the  sons  in  case  the  gran- 
tor should  die  without  making  a  will,  which 
he  did,  the  court  observed  it  was  questionable 
whether  this  deed  was  to  be  yiewed  as  an 
escrow,  as  the  grantees  had  nothing  to  do  on 
their  part  in  order  to  make  the  deed  abso* 
lute,  which  is  usually  the  case  where  a  deed 
Is  delivered  as  an  escrow.  Ruggles  v.  Law- 
son  (N.  Y.)  13  Johns.  285,  286,  7  Am.  Dec 
375. 

A  deed  is  delivered  as  an  escrow  when 
the  delivery  is  conditional — that  is,  when  it 
is  delivered  to  a  third  person  to  keep  until 
the  thing  be  done  by  the  grantee — ^and  it  is 
of  no  force  until  the  condition  is  fulfilled. 
The  condition  may  consist  in  the  payment  of 
money,  as  well  as  In  the  performance  of  any 
9ther  act  Jackson  v.  Catlin,  2  Johns.  248, 
259,  8  Am.  Dec.  415. 

When  one  in  embarrassed  circumstan- 
ces sends  a  deed  to  his  father  by  bis  broth- 
«Er  ta  be  delivered  only  on  the  payment  of  the 


consideratioh  fiamed  in  the  'de6dv'  such  d^ed 
in  the  hands  of  the  brother  was  an  escrow, 
and  did  not  take  effect  until  •actual  delivery 
to  the  father.  Sparrow  r.  Smith,  6  Conn. 
113,  116. 

Mr.  Washburn,  in  his  *  work  on  Real 
Property  (5th  Ed.)  vol.  3,  pp.  319,  320,  states 
the  law  thus:  "Whether  putting  a  deed  Into 
a  third  person's  hands  is  a  present  delivery 
or  an  escrow,  depends  upon  the  Intent  of 
the  parties.  If  the  delivery  depends  upon 
the  performance  of  a  condition,  it  Is  an  es» 
crow;  otherwise  it  is  a  present  grant,  though 
it  be  to  wait  the  lapse  of  time  or  happening  of 
an  event  If  it  is  to  be  delivered  at  the  gran- 
tor's death,  it  is  a  present  deed,  and  a  quit- 
claim by  the  grantee,  intermediate,  would 
pass  his  estate."  An  eminent  lawyer  cor- 
rectly  and  clearly  states  the  law  thus: 
"Where  a  grantor  executes  a  deed,  and  deliv- 
ers It  to  a  third  person,  to  hold  until  the 
death  of  the  grantor,  the  latter  parting  with 
all  dominion  over  it,  and  reserving  no  right 
to  recall  the  deed  or  alter  its  provisions,  it 
seems  settled  by  the  weight  of  authority  that 

I  the  delivery  Is  effectual,  and  the  grantee,  on 
the  death  of  the  grantor,  succeeds  to  the  ti- 
tle. A  delivery  of  this  kind  may  be  consid- 
ered, in  effect  an  escrow,  but  differs  from 
that  In  the  fact  that  a  delivery  in  escrow  Is 
dependent  upon  the  performance  of  some 
event  and  not  upon  the  lapse  of  time.**    1 

I  Devi.  Deeds,  $  280.  Stout  v.  Bayl,  46  K.  E. 
515,  517,  146  Ind.  879. 

The  term  "escrow**  implies  that  the  de- 
posltai7  is  not  to  hold  the  deposit  at  the  will 
of  the  depositor,  but  that  it  is  to  be  deliv- 
ered to  the  person  entitled  to  it  upon  the 
happening  of  the  event  upon  which  the  deliv- 
ery is  conditioned.  Where,  by  the  terms  of 
a  resolution  of  a  dty  council,  park  bonds 
were  to  be  delivered  to  a  bank  in  escrow,  to 
be  delivered  to  another  on  his  completion  of 
a  contract  the  delivery  was  sufiicient  whetli- 
er  the  contract  was  performed  or  not. 
Schmid  V.  Village  of  Frankfort,  91  N.  W. 
131.  132,  131  Mich.  197. 

Where  a  deed  was  delivered  to  a  third 
person,  and.  he  .wa^  to  hold  It  and  deliver  It 
to  the  vendee  as  soon  as  the  vendee  paid  the 
purchase  money,  the  payment  of  the  pur- 
chase money  being  a  condition  on  which  the 
deed  was  to  be  delivered  by  the  depositary, 
there  was  an  escrow.  Cannon  v.  Haudley. 
13  Pac.  315,  318,  72  Cal.  183. 

An  escrow  is  the  delivery  of  a  deed  to  a 
stranger,  to  be  dellvere4  by  him  to  the  gran^ 
tee  upon  the  performance  of  certain  condi- 
tions by  the  grantee.  A.  executed  a  deed  to 
B.,  and  placed  it  in  the  hands  of  C,  to  be  by 
him  kept  until  B.  should  give  a  certain  bond 
to  A.,  and  then  to  be  delivered  by  C.  to  B.  C. 
accepted  the  trust  but  immediately  delivered 
the  deed  to  B.,  without  waiting  for  the  per- 
formance of  the  condition.    (The  deed  in  the 
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hands  of  0.  wai  an  escrow,  and,  the  condi- 
tion not  being  performed,  the  title  never 
passed  ttom  A.  Goe  t.  Tamer»  6  Ck>nn.  86, 
82. 

Depmdtaaries* 

A  deed  can  be  deUrered  as  an  escrow 
only  io  a  third  person,  and  not  to  the  gran- 
tee himself.  Flagg  v.  Mann  (U.  S.)  9  Fed. 
Cas.  202,  203;  Alexander  y.  Wilkes,  70  Tenn. 
(11  Lea)  221,  225;  Miller  y.  Fletcher  (Va.) 
27  Grat  408,  410.  21  Am.  Rep.  856;  Easton 
y.  DriscolU  18  R.  I.  818,  820,  27  Ati.  445; 
State  Bank  y.  Chetwood,  8  N.  J.  Law  (9 
Halst)  125;  Clark  y.  Hyatt,  55  N.  Y.  Super. 
Ct  C^  Jones  &  8.)  98,  106;  Massman  y. 
Holscher,  49  Mo.  87,  89;  Ryan  y.  Cooke,  50 
N.  H  213,  216,  172  lU.  802. 

A  deed  delivered  to  the  grantee  himself, 
to  take  effect  upon  the  happening  of  certain 
conditions,  cannot  be  called  an  ''escrow.** 
Jordan  y.  Pollock,  14  Ga.  145,  155. 

A  deed  delivered  by  the  grantor  to  the 
grantee,  under  an  agreement  that  the  gran- 
tee will  return  it  to  the  grantor  on  his  return 
from  a  Journey  which  he  was  then  about  to 
undertake,  if  he  should  safely  return,  was 
not  an  escrow.  Braman  y,  Bingham,  26  N. 
Y.  488,  492. 

A  delivery  in  escrow  can  only  be  made 
to  a  stranger.  It  cannot  be  made  to  a  party. 
If  made  to  a  party,  no  matter  what  may  be 
the  form  of  the  words,  the  delivery  is  abso- 
lute, and  the  deed  takes  effect  presentiy  as 
the  deed  of  the  grantor,  discharged  of  the 
conditions  on  which  the  delivery  was  made. 
Sargent  v.  Cooley  (N.  D.)  94  N.  W.  676^  580; 
Arnold  y.  Patrick  (N.  Y.)  6  Paige,  810,  815. 

'The  term  'escrow*  was  originally  ap- 
plied to  a  deed,  but  was  extended  first  to 
sealed  obligations,  then  to  written  contracts 
in  general.  And  it  has  been  usually  held 
that  if  the  instrument  be  delivered  into  the 
manual  possession  of  the  grantee  it  cannot 
operate  as  an  escrow,  though  the  parties  may 
have  both  intended  that  it  should.  It  will 
in  such  case  take  effect  discharged  of  the 
condition.**  Alexand^  v.  Wilkes,  79  Tenn. 
(11  Lea)  221,  225. 

That  the  delivery  of  a  deed  should  op- 
erate as  an  escrow,  it  is  necessary  that  it 
should  be  made  to  a  stranger,  and  not  to 
the  party,  for  if  one  make  a  deed  and  de- 
liver it  to  the  party  to  whom  it  is  made  as 
an  escrow  upon  certain  conditions,  in  such 
case,  let  the  form  of  words  be  whatever  it 
may,  the  delivery  is  absolute^  and  the  deed 
will  take  effect  presentiy,  and  the  party  to 
whom  it  is  delivered  is  not  bound  to  per- 
form the  condition.  Fairbanks  y.  Metcalf; 
8  Mass.  230.  238. 

A  deed,  to  be  delivered  in  escrow,  must 
be  delivered  to  a  stranger,  to  be  by  him  deliv- 


ered upon  the  happening  of  some  oontingency 
or  upon  the  performance  of  some  condition, 
and  the  deed  becomes  tf  ectual  as  a  deliv* 
ered  instrument  only  upon  such  second  deliv- 
ery. It  cannot  be  delivered  in  escrow  to  the 
agent  or  attorney  of  the  grantor,  because  the 
possession  of  the  grantor's  agent  or  attor- 
ney is  the  grantor's  possession,  and  revoca- 
ble by  him;  nor  to  the  agent  or  attorney  of 
the  grantee,  for  then  it  is  equivalent  to  a  de- 
livery to  the  grantee  himself.  Day  y.  La- 
casse,  27  AtL  12^  125,  85  Me.  242. 

An  escrow  is  an  obligatory  writing,  usu- 
ally, but  not  necessarily,  in  the  form  of  a 
deed,  delivered  by  the  party  executing  it  to  a 
third  person,  to  be  held  by  him  until  the  per- 
formance of  a  specified  condition  by  the  ob- 
ligee, or  the  happening  of  a  certain  contin- 
gency, and  then  to  be  delivered  by  the  depos- 
itory to  the  obligee^  when  it  becomes  of  full 
force  and  effect  A  delivery  of  a  bond  in 
escrow  must  be  to  a  third  person,  and  cannot 
be  to  the  obligee.  Easton  v.  Driscoll,  27 
Ati.  445,  446,  18  R.  L  818.  Semble,  it  would 
be  diificult  to  show  that  a  curator's  bond,  reg- 
ular in  form  and  signed  by  a  surety,  though 
under  a  conditional  agreement,  made  at  the 
time  with  the  principal,  that  the  latter  was 
not  to  deliver  the  bond  until  the  signature  of 
a  certain  person  had  also  been  obtahied, 
could  be  deemed  an  escrow  unless  delivered 
as  such  to  a  third  person,  and  how,  if  meant 
for  an  escrow  when  left  with  the  principal, 
it  could  be  one,  being  incomplete.  State,  to 
Use  of  Bothrick,  y.  Potter,  68  Mo.  212,  225, 
21  Am.  Rep.  440. 

An  escrow  is  a  writing  delivered  to  a 
third  person,  to  be  held  by  him  until  some 
conditions  are  performed  by  the  person  to 
whom  the  writing  is  to  be  delivered,  and  is 
not  to  take  effect  until  the  conditions  are 
performed.  One  who  signs  a  covenant  as 
surety,  upon  the  condition  and  agreement  be- 
tween him  and  his  principal  that  it  is  not  to 
be  binding  upon  him  or  delivered  to  the  cov- 
enantee unless  another  person  should  also 
sign  it  as  surety,  is  bound  thereby,  though 
the  principal  to  whem  he  Intrusted  it  deliver- 
ed it  to  the  covenantee  without  a  compliance 
with  such  condition,  the  delivery  to  the  prin- 
cipal not  being  an  escrow.  MiUett  y.  Parker, 
59  Ky.  (2  Mete.)  608,  613. 

Znstniments  deliTerable  la  esevow. 

"A  note,  as  well  as  a  deed,  may  be  deliv- 
ered as  an  escrow,  and  the  law  of  escrow  is 
substantially  the  same  in  both  cases.  In  ei- 
ther case  it  is  necessary  that  the  Instru- 
ment in  the  first  instance  should  be  deliver- 
ed to  a  stranger;  that  is,  to  a  person  not  a 
party  to  the  contract.  Neither  a  note  nor 
a  deed  can  be  delivered  to  the  grantee  or 
promisee  to  be  held  by  him  as  an  escrow." 
Massmann  v.  Holscher,  49  Mo.  87,  80  (citing 

1  Pars.  Notes  &  B.  51,  S  7;  Couch  v.  Meeker, 

2  Conn.  802,  7  Am.  Dec  274;  Bradley  v.  Bent- 


BSCBOW 


246T 


ESPECIAL 


toy,  8  Vt  243,  246;    Badoock  T.  StwidTwm 
[Conn.]  1  Root  87). 

An  actual  contract  of  lale  on  one  aide 
and  purchase  on  the  other  Is  Jnst  aa  reqnl- 
aite  as  the  execution  of  the  Instrument  hy  the 
grantor  to  make  it  an  escrow.  Clark  t. 
Campbell,  65  Pac  496,  407,  28  Utah,  668,  54 
Lb  Br  A.  50^  90  Am.  St  Bep.  7ia 

Ttine  when  lastrvmait  takes  effect. 

A  deed  dellrered  as  an  escrow  does  not 
become  a  conveyance  so  long  as  it  remains 
in  that  condition,  nor  until  the  condition  is 
performed  upon  which  it  is  to  take  effect 
Gaston  ▼.  City  of  Portland,  19  Pac.  127,  180, 
16  Or.  255;  Ashford  t.  Prewitt,  14  South. 
663,  666,  102  Ala.  264^  48  Am.  St  Rep.  87; 
Day  T.  Lacasse,  27  Atl.  124^  125,  85  Me. 
242;  Clark  v.  Gifford  (N.  Y.)  10  Wend.  310, 
811,  818;  Jackson  ▼.  CatUn  (N.  Y.)  2  Johns. 
248,  259,  8  Am.  Dec.  415;  Mudd  v.  Green, 
12  S.  W.  189,  140, 12  Ky.  Law  Bep.  848. 

Generally,  an  escrow  takes  effect  frou) 
the  second  delivery,  the  title  not  being  per- 
fected in  the  grantee  until  the  happening  of 
a  condition;  but  the  grantor,  when  the  deed 
has  been  placed  in  the  hands  of  a  third  per- 
son as  an  escrow,  cannot;  after  the  hap- 
pening of  the  act  on  which  delivery  is  con- 
ditioned, prevent  delivery  taking  effect  by 
getting  possession  of  th<2  deed.  Appeal  of 
Baum.  4  Atl.  461,  46S,  118  Fc.  58. 

Although,  generally,  an  escrow  takes 
its  effect  from  the  second  delivery,  yet  there 
are  excepted  cases  in  which  it  takes  its  ef- 
fect and  is  considered  the  deed  of  the  maker 
from  the  first  delivery.  The  exception  is 
founded  on  necessity.  If  a  feme  sole  seal  a 
writing  and  deliver  it  as  an  escrow,  to  be 
delivered  over  on  condition,  and  afterwards 
marry,  and  the  deed  be  then  delivered  on 
performance  of  the  copditioUt  it  is  her  deed 
from  the  first  delivery;  otherwise  her  mar- 
riage would  defeat  it  So  where  a  deed  is 
delivered  as  an  escrov/,  to  be  delivered  over 
on  certain  condition,  and  before  the  condition 
is  performed  the  grantor  dies  or  becomes  in- 
sane, the  delivery  of  the  deed,  on  the  per- 
formance of  the  condition,  relates  to  the  first 
delivery,  and  the  deed  becomes  operative 
from  that  time.  Therefore,  if  deeds  were 
delivered  by  a  grantor  to  be  delivered  on 
his  death,  they  must  take  effect  and  be  con- 
sidered as  his  deeds  from  the  first  delivery, 
he  being  dead  at  the  second  delivery.  In 
such  case  the  presumption  is  violent  that  he 
considered  the  person  to  whom  he  delivered 
the  deeds  as  a  trustee  for  the  grantees. 
Wheelwright  v.  Wheelwright,  2  Bfass.  447, 
454^  8  Am.  Dec.  66. 

It  Is  said  that  there  is  no  legal  distinc- 
tion between  a  delivery  of  an  Instrument  as 
the  deed  of  a  party  to  a  third  person  as  a 
trustee  or  agent,  to  be  delivered  to  the  gran- 
8  Wds.  ft  P.— 30 


tee  iq^a  tite  happening  of  some  eontloffeiMy, 
and  the  delivery  of  the  instrum^t  as  an  es- 
crow, to  take  effect  as  a  deed  upon  such  con- 
tingency; but  that  in  either  case  it  is  an 
escrow,  and  will  be  inoperative  in  the  hands 
of  the  grantee,  by  whatever  means  he  may 
get  possession  of  the  instrument,  until  the 
condition  is  performed.  It  Is  the  perform- 
ance of  the  condition,  and  not  the  second 
delivery,  that  gives  it  validity  and  exist- 
ence as  a  deed.  State  Bank  v.  Evans,  15  N. 
J.  Law  (8  J.  S.  Green)  155,  158,  28  Am.  Dec. 
400. 

The  term  'In  escrow"  is  one  strictly  ap- 
plicable to  deeds,  and  a  direction  that  such 
imperfect  obligation,  executed  subject  to  con- 
ditions and  restrictions  by  a  maker  having 
no  general  authority  to  issue  such  paper, 
should  be  held  in  escrow,  implies  that  the 
term  was  used  Just  as  it  would  be  used  if 
the  subject-matter  of  the  deposit  was  a  deed. 
As  used,  the  term  Implied  the  state  or  condi- 
tion of  a  deed  conditionally  held  by  a  third 
person,  to  be  delivered  and  to  take  effect  up- 
on a  happening  of  a  condition.  When  a  deed 
is  delivered  as  an  escrow,  nothing  passes  by 
the  deed  unless  the  condition  has  been  pei> 
formed.  Thus  where  bonds  in  aid  of  a  rail- 
road were  to  be  held  in  escrow  and  deliver- 
ed to  the  railroad  company  when  it  should  be 
entitled  to  them  by  the  construction  of  its 
road  through  such  county,  the  bonds  did  not 
take  effect  until  such  construction  was  com- 
pleted. .  Mercer  County  v.  Provident  Life  ft 
Trust  Co.,  72  Fed.  628.  685,  19  C.  C.  A.  44. 

A  writing  delivered  to  a  stranger  for  the 
use  and  benefit  of  the  grantee,  to  have  effect 
after  a  future  and  certain  event  or  the  per- 
formance of  some  condition,  may  be  deliv- 
ered either  as  a  deed  or  as  an  escrow.  The 
distinction,  however,  semes  almost  entirely 
nominal,  when  we  consider  the  rules  of  de- 
cision which  have  been  resorted  to  for  the 
purpose  of  effectuating  the  Intentions  of  the 
grantor  or  obligor  in  some  cases  of  necessity. 
If  delivered  as  an  escrow,  and  not  in  name 
as  a  deed,  it  will  nevertheless  be  regarded 
and  construed  as  a  deed  from  the  first  deliv- 
ery, as  soon  as  the  event  happens,  or  the  con- 
dition is  performed,  upon  which  the  effect 
had  been  suspended.  Hatch  v.  Hatch,  9 
Mass.  807,  810,  6  Am.  Dec.  67. 

ESCUTCHEON. 

"A  family  escutcheon  is  the  Insignia, 
suggested  by  valorous  achievement  or  other 
cause,  which  is  adopted  by  a  family  and 
usually  engraved  on  its  seal."  Klrksey  v. 
Bates,  7  Port  529,  535,  81  Am.  Dec  722. 

ESPECIAL 

"The  words  'especial  care'  have  no  fixed 
legal   signification.''     An   instruction   using 
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sneh  words  wltbont  defining  them  is  faulty. 
Chicago  &  N.  W.  Ry.  Co.  v.  Clark,  2  IlL 
App.  (2  Bradw.)  116,  124. 

The  term  "especial  privilege,"  in  the  acts 
of  Congress  declaring  that  legislative  assem- 
blies in  the  several  territories  should  not, 
after  the  passage  of  these  acts,  grant  pri- 
vate charters  or  especial  privileges,  refers  to 
the  granting  of  monopolies,  such  as  ferries, 
trade-marks,  and  the  exclusive  right  to  man- 
ufacture certain  articles,  and  to  carry  on  a 
business  in  a  particular  locality,  to  the  ex- 
clusion of  others,  and  does  not  relate  to  the 
granting  of  a  public  charter  of  a  city.  City 
of  filk  Point  T.  Vaughn,  46  N.  W.  577,  578, 
1  Dak.  113. 

ESPEDIENT. 

An  "espedlent"  is  the  Junction  of  all  the 
separate  papers  made  in  the  course  of  any 
one  proceeding,  and  which  remains  in  the 
office  at  the  close  of  it  (Spanish  Law.)  Cas- 
trlUero  v.  United  States,  67  U.  8.  (2  Black) 
17,  109,  17  L.  Bd.  360. 

ESPLEES. 

The  "esplees**  embrace  the  products 
which  the  land  yields,  as  the  hay  of  the 
meadows,  the  herbage  of  the  pasture  land, 
com  of  the  arable  land,  rents,  services,  etc. 
Posgate  Y.  Herkimer  Mfg.  &  Hydraulic  Co. 
(N.  Y.)  9  Barb.  287,  298  (dting  2  Jac.  Law 
Diet  433). 

ESQUIRL 

The  word  "esquire"  is  properly  used  to 
designate  a  justice  of  the  peace.  Call  v. 
L^oresman  (Pa.)  5  Watts,  331. 

The  word  "esquire*'  is  a  suflScient  desig- 
nation of  the  occupation  of  an  associate 
Judge,  though  he  was  a  farmer,  under  the 
act  requiring  the  occupation  of  a  possessor 
of  a  slave  to  be  registered.  If  the  descrip- 
tion of  the  person  was  the  design  of  the 
Legislature,  "esquire,"  the  legal  title,  the 
name  by  which  be  was  generally  called  and 
known,  would  be  more  appropriate  than  that 
of  "farmer."  "Esquire,"  even  In  an  act  of 
attainder,  would  be  a  good  addition  and  de- 
scription where  the  attainted  person,  by  his 
commission,  was  entitled  to  the  appellation. 
Commonwealth  ▼.  Vance  (Pa.)  15  Serg.  & 
R.86,37. 

The  term  "esquire,"  in  the  transcript  of 
the  record  showing  that  proceedings  were 
had  before  and  in  the  county  court  of  a  cer- 
tain county,  a  certain  Judge  presiding,  as- 
sisted by  Esquires  H.  &  M.,  wai  meant  to 
indicate  that  the  persons  to  whom  it  was 
applied  were  the  associate  justices.  Chris- 
tian T.  Ashley  County,  24  Ark.  142,  15L 


ESSL 

See  "In  EJsse.'^ 

ESSENCE. 

Qf  eMuuuiiom. 

The  court  judicially  knows  the  meanings 
and  definitions  of  the  words  "essence,"  and 
"cinnamon."  The  latter  is  a  bark,  and  Web- 
ster defines  the  former  to  be  that  which  con- 
stitutes the  particular  nature  of  a  being  or 
substance  that  distinguishes  It  from  all  oth- 
ers; formal  existence;  the  predominant  qual- 
ities or  virtues  of  any  drug  extracted,  re- 
fined, or  rectified.  Take  which  of  these  def- 
initions we  may  of  the  word  "essence,"  and 
connect  it  with  the  word  "cinnamon,"  and 
the  necessary  conclusion  is  that  the  "essence 
of  cinnamon"  is  a  preparation  or  mixture, 
within  a  statute  prohibiting  the  sale  of  any 
mixtures  or  preparations  which  will  produce 
iutoxicatioD.  State  t.  Muncey,  28  W.  Va. 
494,  495. 

Qf  lemon. 

Essence  of  lemon  may  contain  enough 
alcohol  to  produce  intoxication — more  alco- 
hol proportionately  than  many  kinds  of  wine 
or  beer.  It  is  possible  that  a  man  may  get 
drunk  on  it,  but  it  is  not  intoxicating  liquor. 
Bay  rum,  cologne,  paregoric,  tinctures  gen- 
erally, all  contain  alcohol,  but  in  no  fair  or 
reasonable  sense  are  they  intoxicating  liq- 
uors or  mixtures  thereof.  Intoxicating  Liq- 
uor Cases,  25  Kan.  751,  762,  37  Am.  Rep. 
234. 


ESSENTIAL 

When  examining  a  body  of  systematic 
law  In  order  to  determine  whether  certain 
characteristics  are  substantial  or  merely  ac- 
cidental, language  is  used  according  to  the 
subject-matter,  and  in  such  a  connection  the 
word  "essential"  does  not  imi)ort  a  physical, 
moral,  or  mathematical  necessity,  but  rather 
a  scientific  fitness  and  congruity,  having  re- 
gard to  inveterate  usage,  historical  develop- 
ment, and  the  nature  of  legal  things.  Flani- 
gan  V.  Guggenheim  Smelting  Co.,  44  Ati.  762, 
764,  63  N.  J.  Law,  647. 

ESSENTIAL  OH.. 

Kitrobenzole,  being  a  manufacture  from 
benzole  and  nitric  acid,  is  not  an  essential 
oil.  Murphy  t.  Arnson,  96  U.  &  131«  132,  24 
L.  Ed.  773. 

ESSENTIALLY. 

"Essentially,"  as  used  In  the  Instruction 
of  a  court  which  used  the  following  language: 
"If  the  jury  believe  that  they  [referring  to 
certain  statements   made   by   the   plaintiff) 
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were  ewentially  untrae,  they  Bhoiild  find  for 
tbe  defendant" — ^was  Bynonymona  with  the 
word  "strictly,"  and  was  not  synonymoiM 
with  the  legal  term  •'materially."  HotTman 
V.  Supreme  Council  of  American  liegion  of 
Honor  (U.  S.)  35  Fed.  252,  255. 

ESTABLISH. 

See  "Clearly  Establish-;  • -Legafly  Es- 
tablished"; "Permanentiy  Established." 

"To  establish"  is  "to  make  stable  and 
nrm«  to  fix  or  settle  unalterably."  Appeal  of 
Ambler,  2  Montg.  Co.  Law  Rep'r,  65»  66  (quot- 
ing Webst.  Diet). 

In  a  statute  providing  that  a  city  coun- 
cil may  "make,  ordain,  constitute,  estab- 
lish and  pass"  ordinances,  etc.,  all  these 
verbs  mean  the  same  thing,  and  any  one  of 
them  would  have  been  sufficient  Kepner  v. 
Commonwealth,  40  Pa.  (4  Wright)  124,  129. 

In  Act  April  20,  1899  (P.  L.  66),  declar- 
ing it  unlawful  thereafter  to  establish  or 
maintain  any  additional  hospital  in  the  built- 
up  portions  of  cities,  provided,  however,  that 
nothing  therein  contained  should  be  so  con- 
strued as  to  prevent  tbe  maintenance  of  any 
bostpital  then  lawfully  established  and  main- 
tained, "established,"  being  coupled  with  the 
word  "additional,"  shows  clearly  that  ex- 
isting hospitals  were  to  be  left  unaffected 
by  the  act  Commonwealth  v.  Charity  Hos- 
pital, 48  AU.  906^  907,  199  Pa.  119. 

Act  April  3,  1899,  providing  that  any 
foreign  corporation  that  may  desire  to  "trans- 
act business  in  this  state  or  solicit  business 
in  this  state,  or  establish  a  general  or  spe- 
cial office  in  this  state,"  shall  be  required 
to  file  a  copy  of  its  articles,  does  not  apply 
to  a  sale  of  goods  to  a  resident  of  Texas  at 
a  place  of  business  of  the  corporation  in  a 
foreign  state,  where  it  is  not  stated  that  the 
parties  contemplated  shipping  the  goods  from 
that  state  into  Texas.  Reed  Sc  Barton  v. 
Walker,  21  S.  W.  687,  688,  2  Tex.  Civ.  App. 
92. 

A  povrer  granted  to  a  corporation  to  con- 
struct a  railroad  and  establish  transporta- 
tion lines  upon  it,  necessarily  includes  the 
essential  appendages  required  to  complete 
and  maintain  such  a  work  and  carry  on  such 
a  business,  as  tbe  power  to  erect  and  main- 
tain suitable  depots,  carhouses,  water  tanks, 
shops  for  repairing  engines,  houses  for  bridge 
and  switch  tenders,  coal  and  wood  yards, 
for  fuel  and  for  the  use  of  their  locomotives, 
etc.;  but  there  is  a  limit  to  this  incidental 
power  of  the  company,  which  must  be  fixed 
where  the  necessity  ends  and  the  mere  con- 
venience begins.  The  necessary  appendages 
of  a  railroad  or  transportation  company  are 
one  thing,  and  those  appendages  which  may 
be  convenient  means  for  increasing  the  ad- 
vantages and  profits  of  the  company  ia  an- 


other thing.  It  might  be  advantageous  for 
tbe  company  to  purchase  lands  and  erect 
houses  in  the  right  location  and  of  the  right 
kind  for  all  their  constant  employ^,  to  estab- 
lish factories  for  making  their  own  rails, 
engines,  and  cars,  and  even  to  purchase  coal 
mines  and  supply  themselves  with  fuel,  but 
these  are  not  among  the  necessary  powers  of 
such  a  company.  Camden  &  A.  R.  &  Transp. 
Co.  V.  Commissioners  of  Mansfield  Tp.,  2:) 
N.  J.  Law  O  Zab.)  610,  514,  57  Am.  Dec.  409. 

Authority  to  establish  and  regulate  mar- 
kets implies,  beyond  question,  the  power  to 
purchase  or  provide  the  site  and  erect  nec- 
essary buildings  and  stalls,  and,  when  pro- 
vided by  Jease,  purchase,  or  other  lawful 
mode,  to  adopt  reasonable  and  usual  ruios 
and  regulations  in  regard  to  the  market  and 
the  business  transacted  there,  and  having  In 
view  the  preservation  of  peace  and  good  or- 
der and  the  health  of  the  community.  City 
of  Jacksonville  v.  Ledwlth,  26  Fla.  163,  7 
South.  885,  888,  9  L.  R.  A.  69,  23  Am.  St 
Hep.  558  (citing  Eetchum  v.  City  of  Buffalo. 
14  N.  T.  356;  Gale  v.  Village  of  Kalamazoo. 
28  Mich.  844,  9  Am.  Rep.  80). 

Code  1873,  |  1543,  providing  a  punish- 
ment of  any  one  who  shall  erect  or  establish, 
or  continue  to  use,  any  building,  erection,  or 
place  for  any  of  the  purposes  prohibited  in 
the  preceding  section,  which  prohibits  the 
sale  of  intoxicating  liquors,  does  not  include 
a  person  not  interested  in  the  saloon,  or  in 
the  building  in  which  it  is  kept  but  who 
merely  assists  about  the  saloon  at  times  as 
a  matter  of  accommodation  and  without  pay. 
State  V.  Herselus,  53  N.  W.  105,  86  Iowa, 
214. 

A  covenant  not  "to  set  up  or  establish," 
or  cause  to  be  set  up  or  established,  in  tbe 
same  town,  a  newspaper  or  printing  press  in 
opposition  to  the  covenantees,  is  broken 
when  a  new  press  is  established  at  that  place 
by  a  third  party  and  the  covenantor  la  em- 
ployed therein  as  manager,  receiving  for  his 
compensation  a  certain  portion  of  the  profits. 
Anderson  v.  Faulconer,  30  Miss.  145. 

A  statute  granting  power  to  a  city  to 
establish  and  constrhct  wharf  docks,  piers, 
etc.  (Rev.  St  Ind.  f  8106),  does  not  imply 
power  to  condemn  for  public  use  an  existing 
private  wharf.  City  of  Madison  v.  Daley 
(U.  S.)  58  Fed.  751.  755. 

Where  a  will  bequeathed  property  for  the 
erection  and  maintenance  of  a  hospital,  but 
provided  that  if  at  the  end  of  a  certain 
period  such  hospital  should  not  be  "founded 
and  established"  the  property  should  go  to 
testator's  legal  heirs,  it  did  not  mean  built 
and  completely  equipped  ready  for  imme- 
diate occupation,  but  merely  required  that 
the  enterprise  should  be  so  far  promoted  as 
to  be  reasonably  certain  of  success.  Appeal 
of  Seagrave»  17  AtL  412,  416,  125  Pa.  862.. 
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'Established  or  tp  be  establlsbed,**  as 
ased  in  Const  art  4,  |  80,  providing  that 
tbe  General  Assembly  may  by  law  give  to 
any  inferior  courts  by  it  established  or  to 
be  established  Jurisdiction  of  certain  criminal 
matters,  in  their  natural  and  ordinary  mean- 
ing reasonably  imply  that  the  framers  of  the 
Constitution  contemplated  the  continued  ex- 
istence of  some  inferior  court  or  courts  law- 
fully established  by  the  General  Assembly  be- 
fore and  legally  existing  at  the  time  the 
Constitution  was  to  become  operative,  as 
well  as  the  establishment  by  it  of  any  such 
courts  thereafter.  Forbes  t.  State  (Del.) 
43  Aa  626,  628,  2  PennewiU,  197. 


As  allow,  vm,tktj9  and 

Within  the  statute  authorizing  the  bring- 
ing of  an  action  against  legatees  of  an  es- 
tate for  a  claim  within  one  year  ftom  the 
time  when  it. shall  accrue  and  be  established^ 
the  word  "established"  means  the  allowance 
in  the  probate  court  or  on  appeal  from  it 
Brinkworth  t.  Hazlett,  90  N.  W.  6S7,  540, 
64  Neb.  592. 

The  word  "established,**  '^s  usually  un- 
derstood, means  settled,  fixed,  confirmed,' 
and  such  is  its  use  in  relation  to  the  disquali- 
fication of  a  juror  by  the  fact  that  there  is 
In  some  way  ''established*'  in  his  mind  a 
conclusion  as  to  the  guilt  or  innocence  of 
the  defendant  Suit  t.  State,  17  8.  W.  458, 
459,  30  Tex.  App.  819. 

"Established,*'  as  used  in  a  contract  for 
the  sale  of  land,  and  containing  a  reference 
to  grades  established  by  a  certain  surveyor, 
means  settled  firmly.  In  Smith  v.  Forrest,  49 
N.  H.  230,  237,  where  the  question  was  as 
to  the  establishment  of  a  comer  boundary, 
the  court  said  it  meant  to  settle  certainly 
and  fix  permanently  that  which  was  before 
uncertain,  doubtful,  or  disputed.  In  Succes- 
sion of  Weigel,  18  La.  Ann.  49,  the  word 
"establish,**  as  used  in  the  Civil  Code,  was 
d^lned  as  permanently  settled  and  confirmed. 
O'Keefe  v.  Irvington  Beal  Bstate  Co.,  89  Atl. 
428^  429,  87  Bid.  196. 

A  written  submission  to  arbitrators, 
giving  them  authority  to  "find  and  establish" 
the  boundary  lines  between  the  adjoining 
lands  of  different  proprietors,  gave  the  arbi- 
trators authority  to  ascertain  and  confirm 
what  was  before  doubtful — ^the  pre-existing 
line  on  the  respective  sides  of  which  the  par- 
ties have  held  title.  Weeks  v.  Trask,  16  AU. 
418,  414,  81  Me.  127,  2  li.  B.  A.  532. 

In  a  proceeding  to  settle  and  "establish*' 
a  disputed  boundary  line  between  two  sec- 
tions, an  order  appointing  a  commission  of 
surveyors,  and  directing  them  "to  make  sur- 
vey of  and  establish  the  line  in  dispute," 
the  order  does  not  authorize  the  commission 
to  establish  for  themselves  and  upon  thdr 
own  judgment  a  line  dividing  the  lands,  wlth- 
dut  regard  to  the  line  of  the  government  sur- 


vey, but  only  to  ascertain  ana  re-establish 
the  location  of  the  original  comers  and 
boundaries.  Faucher  v.  TutewlUer,  76  IlL 
194,196. 

The  word  "establish,**  In  common  lan- 
guage, has  various  meanings,  and  the  pe- 
culiar sense  in  whidi  it  is  used  in  any  sen- 
tence is  to  be  determined  by  the  context 
It  may  be  used  as  to  settle  firmly;  to  fix 
unalterably;  to  make  a  form,  and  not  to  fix 
or  settle  unalterably  or  forever;  to  create^ 
to  found,  and  to  regulate;  to  settle,  recognise, 
or  support;  to  ratify  and  to  confirm.  As 
used  in  Act  1865,  "to  establish  and  regulate 
domestic  relations,"  it  means  to  recognize,  ac- 
knowledge, ratify,  and  confirm.  Davenport 
V.  Caldwell,  10  &  a  (10  Bicb.)  817. 

As  eluuic** 

The  right  of  a  dty  to  *^tablish  and  regu- 
late markets"  therein  includes  the  right  to 
shift  such  market  from  place  to  place  when 
the  convenience  or  necessities  of  the  place 
demand  it  Wartman  v.  City  of  Philadelphia^ 
83  Pa.  (9  Casey)  202,  210. 

Act  1871,  e.  226,  |  4^  authorizing  the 
commissioner  of  public  parks  of  the  city  of 
New  York  to  "establish  and  fix**  the  grades 
of  the  streets  within  a  specified  territory, 
does  not  authorize  a  change  of  grade,  but 
deals  only  with  streets  whose  grades  had 
not  been  established,  and  where  some  au- 
thority must  intervene  to  fix  them  for  the 
first  time.  In  re  Mutual  Life  Ins.  Co.,  89 
N.  Y.  530,  588. 

As  eoiistn&ot* 

The  word  "establish,**  as  used  in  a  stat- 
ute authorizing  the  board  of  sewer  commis- 
sioners to  establish  and  maintain  a  sewer 
system,  is  not  used  in  the  sense  of  to  "con- 
struct" and  that  is  not  its  meaning  etymolog- 
ically.  Village  of  Brockport  v.  Green,  79  N. 
Y.  Supp.  416,  418,  89  lilac.  Rep.  231. 

As  ereate,  Institiite  or  f onn. 

"Establish/*  as  used  in  Const  1869,  art 
5,  f  19,  providing  that  the  Legislature  shall 
establish  new  counties,  should  be  construed 
to  mean  the  same  as  the  word  "create." 
State  V.  Cook,  14  8.  W.  996,  999,  78  Tex. 
406. 

Where  a  charter  authorized  a  dty  to 
"establish  markets,'*  though  these  words  may 
mean  simply  to  confirm,  yet  their  more 
common  Import  is  permanently  to  create  or 
found.  Ketchum  v.  City  of  Buffalo,  14  N.  Y. 
856,  861. 

The  words  "ordain  and  establish,**  as 
used  in  the  Constitution,  providing  that  the 
judicial  power  shall  be  vested  in  the  Supreme 
Court  and  such  inferior  courts  as  Congress 
may  from  time  to  time  ordain  and  estab- 
lish, mean  instituted;  formed;  modeled;  set 
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In  office;    iettled  flrmly.    United  States  T. 
Smith,  4  N.  J.  Law  (1  Southard)  88,  88. 

As  disooattnue* 

The  power  to  establish  post  offices,  gir- 
en  to  the  Postmaster  General,  includes  the 
power  to  discontinue  them.  Ware  ▼.  United 
States,  71  U.  &  (4  Wall.)  617,  632,  18  L.  Ed. 
889. 

As  preserlbe. 

The  words  ''establish**  and  ''prescribe" 
are  often  used  to  express  the  same  thing, 
and  Webster  classes  them  as  synonymous. 
Hence  a  decision  under  an  act  using  one 
word  is  authority  in  the  construction  of  an 
act  using  the  other.  Ex  parte  Lothrop,  6 
Sup.  Ot  884,  087»  118  U.  S.  118,  80  U  Bd. 
108. 

As  pweliAse. 

To  "establish*'  means  to  originate,  to 
found,  to  institute,  to  create;  not  to  acquire 
something  which  has  alread^  been  brought 
into  existence.  As  used  in  Village  Laws,  | 
223,  relating  to  propositions  to  establish  a 
system  of  waterworks,  it  contemplates,  in 
part  at  least,  a  construction  as  distinguished 
from  a  purchase.  Village  of  Hempstead  y. 
Seymour,  69  N.  Y.  Supp.  462,  463,  34  Misc. 
Bep.  92. 

To  '^tablish/'  as  used  In  Oode  1878, 
e.  84,  f  6,  providing  that  the  coundi  of  any 
town  may  establish  in  or  near  such  town 
hospitals,  which  shall  be  subject  to  regula- 
tion, not  contrary  to  law,  made  by  such 
council,  means  to  designate  and  direct  the 
purchase  of  a  place  for  a  hospital,  and  to 
appropriate  the  money  of  the  state  to  pay 
for  it,  and  to  pay  the  money  and  receive  a 
deed  for  the  property  or  place  purchased. 
City  of  Richmond  v.  Henrico  County  Sup'rs, 
2  S.  E.  26,  27,  83  Va.  204. 

A  city  charter  authorizing  the  common 
council  to  "establish  markets"  at  such  places 
as  from  time  to  time  may  be  ordered,  es- 
tablished, and  erected,  necessarily  conferred 
the  power  to  purchase  and  hold  the  land 
on  which  such  market  was  to  be  erected. 
People  V.  Lowber  (N.  T.)  28  Barb.  65,  70; 
Ketchum  v.  City  of  Buffalo^  21  Barb.  294, 
298. 

Where  a  city  charter  provided  that  the 
city  council  should  have  power  "to  establish 
cemeteries  or  burial  places  and  provide  for 
the  sanctity  of  the  dead,"  such  words  meant 
that  the  city  council  might  purchase  or  re> 
ceive,  by  way  of  donation,  grounds  for  pub- 
lic city  cemeteries,  but  did  not  authorize  the 
council  to  seise  upon  existing  private  bury- 
ing grounds  and  make  them  i((ublic,  and  ex- 
clude their  former  proprietors  from  man- 
agement Bogert  V.  City  at  Indianapolis^  13 
Ind.  184,  136. 


As  veoeastmet  or  r«f  ««■&• 

T6  "establish"  is  not  limited  in  Its  mean- 
ing to  the  signification  of  "to  found  or  set 
up,"  but  is  as  often  employed  to  signify 
the  putting  or  fixing  on  a  firm  basis,  or  put- 
ting in  a  settled  or  efficient  state  or  condi- 
tion, an  existing  legal  organisation  or  in- 
Mtutlon,  as  it  is  to  founding  or  setting  up 
such  organization  or  institutien.  An  act  en- 
titled "An  act  to  establish  a  board  of  reve- 
nue" for  a  certain  county  does  not  incorrectly 
or  inaccurately  state  the  purposes  of  the  act 
by  reason  of  the  fact  that  the  act  provides 
for  the  reconstruction  and  reformation  of  a 
board  of  revenue  already  existing  in  such 
county.  State  v.  Bogers,  19  South.  909,  911, 
107  Ala.  444,  82  L.  B.  A.  62a 

OomeliislTMiess  of  evideaee. 

The  meaning  of  the  word  "establish,"  as 
applied  to  the  quantum  of  evidence,  is  to 
settle  certainly  or  fix  permanently  what  was 
before  uncertain,  doubtful,  or  disputed.  It 
is  a  term  much  more  appropriate  for  crim- 
inal than  civil  cases,  but  even  in  criminal 
cases  the  facts  do  not  have  to  be  established 
so  as  to  settle  them  certainly  and  leave  no 
ground  for  dispute,  but  only  beyond  a  rea- 
sonable doubt  An  instruction  in  a  criminal 
case  requiring  the  facts  necessary  to  show 
defendant's  guilt  to  be  "established"  by  the 
evidence  is  erroneous  as  requiring  a  too  high 
degree  of  proof.  With  relation  to  such  an 
instruction,  the  Supreme  Court  of  Wiscon- 
sin, in  Bberhardt  v.  Sanger,  61  Wis.  79,  8 
N.  W.  Ill,  said  the  use  of  the  word  "estab- 
lish" In  the  charge  seems  to  have  been  spe- 
cially unfortunate.  The  word  ordinarily 
means  to  settle  finally,  to  fix  unalterably, 
and  in  this  sense  the  instruction  given  would 
be  equivalent  to  saying  that  the  facts  recited 
were  not  conclusive  evidence  of  fraud.  In 
this  sense  it  was  peculiarly  inapplicable.  It 
was  unnecessary  for  the  plaintiff  to  furnish 
conclusive  evidence,  and  yet  from  the  in- 
struction the  jury  might  well  infer  that  it 
was  essential  for  him  to  do  so.  It  is  not 
necessary  in  a  civil  action  that  any  fact 
should  be  "established"— that  is,  settled  cer- 
tainly, or  fixed  permanently — ^which  may 
have  been  uncertain,  doubtful,  or  disputed 
before.  It  is  not  required  that  the  evidence 
shall  be  clear  and  plain,  or  that  it  shall  sat- 
ify  any  reasonable  man.  Endowment  Bank 
of  Order  of  K.  P.  v.  Steele,  63  S.  W.  1126, 
1128*  107  Tenn.  1. 

''Established,"  as  used  in  Qlv.  Code,  art. 
1009,  providing  that  before  the  effects  and 
property  of  a  decedent  can  be  taken  out  of 
the  inventory  the  claimant  must  have  estab- 
lished his  claim  to  them,  has  a  well-known 
signification,  and  implies  that  a  claim  to 
property  doubtful  as  between  a  third  per- 
son and  the  succession  is  permanently  set- 
tled and  confirmed.  Bucceasioii  of  Weigel,  18 
La.  Ann.  49,  62. 
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Act  1875,  providing  that  all  railroad  com- 
panies operating  in  the  state  should  be  held 
liable  for  damages  to  stock  by  their  cars  or 
trains*  either  by  killing  or  maiming  animals, 
nod  the  amount  of  damages  should  be  ''es- 
tablished*' by  affidavit  of  the  owner,  or  some 
other  person  acquainted  with  the  stock  so 
killed  or  maimed,  and  the  damages  so  es- 
tablished could  be  sued  out  and  Judgment 
obtained  In  the  same  manner  as  other  evi- 
dences of  debt,  should  be  construed  as  mean- 
ing that  the  affidavit  was  conclusive  evidence 
of  the  damage  or  of  the  amount  thereof. 
The  plain  meaning  of  the  language  la  that 
the  affidavit  should  fix,  settle  unalterably, 
make  stable  or  firm,  the  amount  of  the  dam- 
ages. Savannah,  F.  St  W.  Ry.  Go.  v.  Gelger, 
21  Fla.  660.  697,  58  Am.  Rep.  687. 

In  an  Instruction  stating  that  facts  were 
to  be  established  by  the  fair  weight  of  all 
the  evidence,  the  word  ''establish*'  means 
to  settle  firmly  or  to  fix  unalterably,  and 
rience  facts  could  not  be  "established"  ex- 
cept by  a  greater  weight  or  preponderance 
of  the  evidence.  The  use  of  the  word  "fair** 
Avould  not  be  misleading.  McKeon  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  69  N.  W.  175,  178. 
94  Wis.  477,  35  L.  R.  A.  252,  59  Am.  St  Rep. 
910. 

In  Its  ordinary  Import,  "established"  Is 
a  stronger  term  and  means  more  tha^  the 
word  "prove,**  and  as  used  In  Code  Cr.  Proc. 
art  2027,  which  declares  that  the  defendant 
in  a  criminal  case  Is  presumed  to  be  Inno- 
cent until  bis  guilt  Is  established  by  legal 
evidence,  means  conclusively  shown  to  the 
minds  of  the  Jury.  Fury  v.  State^  8  Tex. 
App.  471,  473. 

Erection  of  bwtldlag  authorised. 

The  statute  authorizing  a  city  to  "es- 
tablish** markets  gives  the  city  the  right  to 
purchase  land  and  to  erect  buildings  there- 
on for  market  purposes.  Ketchum  v.  City 
of  Buffalo  (N.  Y.)  21  Barb.  294,  298. 

"Establishment,"  as  used  In  a  will  di- 
recting the  establishment  of  a  dispensary, 
necessarily  includes  the  procuring  of  a  site 
and  the  erection  of  a  suitable  building.  Beek- 
man  v.  People  (N.  Y.)  27  Barb.  260,  264. 

The  use  of  the  word  "establishing,*'  In 
a  will  bequeathing  a  legacy  to  be  applied 
towards  establishing  a  school  at  A.,  provided 
a  further  sum  could  be  raised  in  nid  thereof 
if  necessary,  imported  an  intended  outlay 
of  the  sum  in  building  a  schoolhoiise  at  the 
place  referred  to.  Attorney  General  v.  Hull, 
9  Hare,  647,   648. 

Permanency  indioatod* 

Tbe  word  "establish**  means  to  make, 
erect  or  found  permanently.  MncDonell  v. 
International  &  G.  N.  By.  Co.,  60  Tex.  WK 
5^5. 


To  "establish,"  according  to  Webster, 
means  to  make  stable  and  firm;  to  fix  or 
settle  unalterably.  Appeal  of  Ambler  (Pa.) 
2  Walk.  287,  289. 

The  word  "establish"  does  not  convey 
the  idea  of  permanency,  as  used  In  Act  1885, 
SS  5,  8,  vesting  the  power  to  fix  water  rates 
In  the  board  of  supervisors,  and  providing 
that  "when  so  fixed  by  such  board  they  shall 
be  binding  and  conclusive  for  not  less  than 
one  year  next  after  their  establishment  and 
until  established  anew  or  abrogated  by  such 
board  etc.,"  and  that  those  furnishing  wa- 
ter "shall  so  sell,  rent  or  distribute  such  wa- 
ters at  rates  not  exceeding  the  established 
rates,"  etc.  As  used  In  the  statute  It  has  no 
such  meaning.  The  power  of  the  board  of 
supervisors  Is  not  exhausted  by  one  exercise, 
nor  has  its  result  unalterable  fixity.  Os- 
borne V.  San  Diego  Land  &  Town  Co.,  178 
U.  S.  22,  88,  20  Sup.  Ct  860,  866,  44  L.  Ed. 
961. 

"Establish,"  as  used  In  a  contract  be- 
tween a  landowner  and  a  railroad  company 
contemplating  the. erection  of  a  town  upon 
the  land  of  the  former,  and  whereby  the  lat- 
ter agreed  to  establish  a  depot  upon  his 
land  In  consideration  of  the  grant  of  a  right 
of  way,  should  be  construed,  in  view  of  the 
evident  intention  of  tbe  parties  that  the  town 
should  be  permanent  and  that  the  depot 
should  coexist  with  the  town,  as  meaning  the 
same  as  "permanently  locate."  Yazoo  &  M. 
V.  R.  Ca  T.  Baldwin,  29  South.  763,  78  Miss. 
57. 

In  Smith  V.  Forrest  49  N.  H.  230,  Mr. 
Justice  Nesmith,  In  defining  the  word  "es- 
tablish,** says:  "Tbe  ordinary  meaning  of 
the  word  is  to  settle  certainly  or  fix  perma- 
nently what  was  before  uncertain,  doubt- 
ful, or  disputed;*'  and  such  is  its  meaning 
as  used  in  a  statute  authorizing  the  county 
surveyor  "to  permanently  establish  the  cor- 
ners of  a  boundary**  of  land.  Egan  v.  Fin- 
ney, 72  Pac.  133,  135,  42  Or.  599. 

The  act  of  the  Legislature  of  Georgia 
giving  to  the  county  courts  the  power  to  es- 
tablish ferries  or  bridges  did  not  give  such 
courts  the  right  to  tie  tbe  hands  of  the  pub- 
lic In  respect  to  Its  future  necessities  by  giv- 
ing an  exclusive  franchise.  The  right  to  es- 
tablish one  bridge  and  fix  a  right  of  toll  does 
not  Imply  a  power  to  bind  the  state  or  Its 
Instrumentalities  not  to  establish  another  In 
case  of  necessity.  Wright  v.  Nagle^  101  U.  S. 
701,  796.  25  L.  Ed.  921. 

Company. 

To  **establl8h"  a  company  for  any  busi- 
ness means  complete  and  permanent  provi- 
sion for  carrying  on  that  business,  and  put- 
ting a  company  In  operation  may  well  in- 
clude its  continued*  as  well  as  Its  first  or 
original,  operation;   and  the  word,  as  used 
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in  the  statute  to  suppress  private  banking, 
covers  with  its  prohibition  not  only  the  pri- 
mary steps  in  establishing  the  bank,  but  the 
whole  range  of  its  transactions  by  which  il- 
legitimate currency  is  imposed  on  the  com- 
munity. Davidson  v.  Lanier,  71  U.  S.  (4 
Wall.)  447,  455,  18  L.  £d.  377. 

Conaty. 

"Establishing"  a  connty  is  merely  the 
setting  apart  of  certain  teiTltory  to  be  in 
the  future  organized  as  a  municipal  cor- 
poration or  quasi  corporation  for  political 
purposes.  First  Nat  Bank  ▼.  Beltrami  Coun- 
ty Com'rs,  79  N.  W.  691.  77  Minn.  43. 

ETideaoe. 

To  ''establish  evidence,"  which  means  to 
secure  its  preservation  for  possible  future 
use  in  a  Judicial  controversy,  is  one  thing; 
to  render  a  Judgment  or  decree  which  ends 
ail  controversy  Is  a  very  diCTerent  thing.  The 
one  implies  that  the  olfice  of  the  testimony  is 
yet  unfulfilled,  the  other  that  it  has  per- 
formed its  functions  and  may  henceforth  be 
dispensed  with.  In  the  one  case  the  title  or 
right  remains  in  statu  quo,  and  liable  to  any 
countervailing  proofs  by  the  adverse  claim- 
ant In  the  other  it  is  divested  of  all  ex- 
isting uncertainty,  and  freed  forever  from 
the  adverse  and  defeated  claim.  No  further 
argument  can  be  needed  to  show  that  the 
subject  of  rendering  final  Judgments  and  de- 
crees is  not  expressed  in  the  title  "An  act 
to  establish  evidence  of  title  to  real  prop- 
erty and  to  restore  the  records  of  the  same 
and  to  provide  for  the  recording  of  deeds." 
In  re  Goode,  3  Mo.  App.  226,  229. 

Post  roads. 

Whether  we  consider  the  popular  nse  of 
the  word  "establish,"  or  the  definition  of  it 
by  the  most  approved  lexicographers,  or  the 
admitted  Import  of  it  in  the  preamble  and 
in  the  fourth  clause  of  the  eighth  section  of 
the  federal  Constitution,  it  must  be  under- 
stood to  mean,  not  merely  to  designate,  but 
to  create,  erect  build,  prepare,  fix  perma- 
nently. Thus,  to  "establish  a  character,"  to 
"establish  one's  self  in  business,"  to  "es- 
tablish  a  school^"  or  "manufactory,"  or  "gov- 
ernment"— ^all  common  and  appropriate 
phrases — is  not  to  assume  or  adopt  some 
pre-existing  character,  or  business,  or  school, 
or  manufactory,  or  government  To  "estab- 
lish," in  each  of  those  uses  of  the  phrase, 
clearly  expresses  the  idea  of  creating,  pre- 
paring, founding,  or  building  up.  In  the 
same  sense,  too,  it  is  used  and  understood 
in  the  Bible.  Thus  it  is  said:  "The  Lord 
by  wisdom  hath  founded  the  earth;  by  un- 
derstanding hath  he  established  [prepared] 
the  heavens."  Proverbs  ill,  19.  Just  so,  also, 
is  it  used  and  imderstood  in  the  federal  Con- 
stitution. Thus  we  find  in  the  preamble 
these  words»  "establish  Justice,'*   "establish 


this  Constitution,"  and  in  the  fourth  clause 
of  the  eighth  article  power  is  given  to  Con- 
gress "to  establish  a  uniform  rule  of  natural- 
ization, and  uniform  laws  on  the  subject  ol 
bankruptcies,  throughout  the  United  States.*' 
Thus  we  might  present  almost  endless  illus- 
trations of  the  fact  that  the  popular  and 
philological,  sacred  and  profane,  oracular 
and  political,  import  of  "establish,"  is  not 
to  designate,  but  to  found,  prepare,  make, 
institute,  and  confirm.  It  appears  to  us,  there- 
fore, that  *^o  establish  post  offices  and  post 
roads"  means,  ex  vi  termini,  not  only  the 
designation  and  adoption  of  an  existing  house 
and  road  for  a  post  office  and  a  post  road,  but 
also,  more  comprehensively,  the  renting  or 
building  of  a  house,  and  the  construction  and 
the  reparation  of  a  road,  and  the  appropria- 
tion of  money  for  any  of  those  national  pur- 
poses, whenever  any  of  them  sliall  be  deem* 
ed  useful.  Dickey  v.  Maysville,  W.  P.  ft  L. 
Turnpike  Co.,  87  Ky.  (7  Dana)  118,  125. 

Will. 

"Establishing  a  will"  means  the  same  as 
"proving  a  will,"  and  such  is  its  meaning  in 
Code  Civ.  Proc.  f  1861,  providing  that  the 
action  to  procure  a  Judgment  establishing 
a  will  may  be  maintained  by  any  person  in- 
terested in  the  establishment  thereof.  Clark 
Y.  Poor,  25  N.  Y.  Supp.  908,  909,  73  Hun,  143. 

ESTABLISHED  BANKIKO  COMPANT. 

"Established  banking  company,"  as  used 
In  Rev.  St  p.  809  (St  1836,  c.  4,  {  15),  relating 
to  the  offense  of  bringing  into  the  state  for- 
ged and  counterfeit  bills  issued  by  or  for  any 
bank  or  banking  company  established  in  the 
state  or  in  any  other  of  the  United  States, 
is  not  identical  with  the  term  "incorporated 
banking  company  in  the  state."  An  "incor- 
porated banking  company  In  the  state"  nec- 
essarily implies  a  bank  organized  under  a  le- 
gal charter  or  authority  in  the  form  of  a  spe- 
cial act  or  some  general  law  authorizing  and 
giving  a  corporate  character  to  such  asso- 
ciation, but  the  term  "established"  may  im- 
ply nothing  more  than  a  voluntary  associa- 
tion organized  by  its  own  independent  agree- 
ment, and  not  in  pursuance  of  any  statute 
incorporation.  -Commonwealth  v.  Simonds, 
77  Mass.  (11  Gray)  306,  307. 

ESTABLISHED  BT  IiAW. 

See,  also,   "Law.** 

"Established  by  law,**  as  used  in  Const 
1868,  art  5,  §  19,  providing  that  certain  of- 
ficers shall  receive  for  their  services  a  com- 
pensation to  be  established  by  law,  means 
declared  by  legislative  enactments.  Dane  v. 
Smith,  54  Ala.  47,  48. 

Const,  art  6,  |  15,  providing  that  the 
salary  of  county  Judges  "shall  be  establish- 
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eA  by  law,**  means  that  the  power  fixing  inch 
salaries  is  in  the  L^slature.  Healey  T. 
Dudley    (N.  Y.)  5  Lans.  U6,  120. 

ESTABU8HED  OOVNTT. 

''An  'established  connty,'  in  the  consti- 
tutional sense,  is  a  territorial  subdivision  of 
the  state,  with  certain  prescribed  boandaries* 
designated  and  set  apart  by  legislatiTe  au- 
thority for  the  erection  and  creation  of  an 
organised  county*  with  the  powers  and  inci- 
dents pertaining  to  a  quasi  corporation  of 
that  character,  whenever  in  the  Judgment 
of  the  Legislature  it  shall  contain  the  requi- 
site population  for  that  purpose.  The  mani- 
fest object  sought  in  the  establishment  of 
such  counties  in  advance  of  settlement  is  to 
secure  to  each  a  territorial  area  of  sufficient 
sise  and  with  suitable  boundaries  to  accom- 
modate, when  settled,  its  entire  population, 
to  obtain  efficient  county  government,  and 
to  avoid  the  evils  supposed  to  be  incident 
to  their  formation  out  of  sparsely  settled 
districts,  under  the  influence  of  local  consid- 
erations having  reference  rather  to  the  inter- 
ests of  some  town  site,  expectant  the  ad- 
vantages of  a  county  seat,  than  the  well-be- 
ing of  the  whole."  State  v.  McFadden,  28 
Minn.  40,  42. 

The  distinction  between  "organised" 
counties  and  "established"  counties,  recog- 
nized under  the  Constitution  in  statutes  of 
Minnesota,  is  that  the  "establishing"  of  a 
county  is  the  setting  apart  of  territory  to  be 
in  future  organized  as  a  political  community 
or  quasi  corporation  for  political  purposes, 
while  the  "organizing"  is  the  vesting  the  peo- 
ple of  such  territory  with  such  corporate 
rights  and  powers.  State  v.  Parker,  26 
Minn.  216,  219. 

E8TABU8HED  FLAGS  OF  BUSINESS. 

An  "established  place  of  business"  is  not 
to  be  construed  as  meaning  "the  established 
or  usual  place  of  business,  but  may  mean 
each  of  different  places  in  which  a  company 
with  local  establishments  transacts  busi- 
ness." Rhodes  v.  Salem  Turnpike  &  O. 
Bridge  Ck>ip.,  08  Mass.  96,  97. 

ESTABLISHED  BATE. 

In  Interstate  Commerce  Law,  |  10,  as 
amended  by  Act  March  2d,  1889,  c  382,  26 
Stat.  862  [U.  S.  Comp.  St.  1901,  p.  3172], 
providing  a  penalty  for  conspiring  to  obtain 
transportation  for  property  at  less  than  the 
regular  established  rates  on  the  line  of  trans- 
portation, "established"  cannot  be  construed 
to  mean  "posted  up,"  if  it  is  known  by  the 
people  in  charge  of  the  railroad  as  an  estab- 
lished rate,  as  a  fixed  rate  having  a  uniform 
character.  An  "established  rate"  is  one  that 
has  become  a  fixed  rate  under  which  the  rail- 
road acts,  and  combining  for  the  purpose  of 


evading  that  rate  is  a  violation  of  the  stat- 
ute.  United  States  r.  Howell  (U.  S.)  66  Fed. 
21,24. 

ESTABLISHED  BIGHT. 

A  statute  defining  the  property  rights  of 
husband  and  wife,  and  providing  that  any 
"right  established,  accrued  or  accruing"  pri- 
or to  the  time  the  act  went  into  effect  should 
be  governed  by  the  law  in  force  at  the  time 
such  right  was  established  or  accrued,  can- 
not be  construed  to  include  the  right  to  dow- 
er before  the  death  of  the  husband.  As  it 
can  be  wholly  taken  away  by  statute,  it  is 
not  "established"  or  "accrued";  and,  as  it  is 
not  an  increasing,  enlarging,  or  augmenting 
right,  it  is  not  an  "accruing"  right  The 
fact  that  the  possibility  of  dower  may  at 
times  be  said  to  be  approaching  the  time 
when  it  will  be  realized  is  another  thing 
from  saying  that  the  right  is  increasing  or 
augmenting.  The  possibility  or  expectancy 
may  become  stronger  or  greater  as  the  hus- 
band's death  approaches,  but  not  the  right 
Richards  v.  Bellingham  Bay  Land  Co.  (U.  S.) 
64  Fed.  200.  213. 

In  chapter  246  of  the  Laws  of  1880,  pro- 
viding that  on  the  vacation  of  the  charter  of 
any  corporation  such  action  should  not  affect 
any  lawful  act  done,  or  right  or  defense  ac- 
crued or  established,  the  limitation  "lawfully 
accrued  or  established"  meant  an  absolute 
and  vested  right,  and  hence  did  not  apply  to 
a  motion  made  after  a  decree  entered  af- 
fecting the  charter  of  the  corporation,  for  at- 
tachment was  against  the  directors  for  the 
payment  of  costs  against  it  People  v.  Go- 
hocton  Stone  Road  Co.  (N.  T.)  26  Hun,  14, 16. 

ESTABLISHED  BOAD  OB  WAT. 

An  allegation,  in  an  indictment  for  ob- 
structing a  highway,  that  a  road  described 
is  a  "common  highway,"  is  equivalent  to  an 
allegation  that  it  is  an  "established  high- 
way." Palatka  ALB,  By.  Co.  v.  State,  8 
South.  168,  161,  23  Fla.  646,  11  Am.  St  Rep. 
396. 

An  "established  road"  includes  a  street 
laid  out  by  the  commissioners  and  approved 
by  the  court,  though  not  opened,  within  the 
meaning  of  Act  Feb.  19,  1849,  providing  that 
railroad  companies  shall  so  construct  their 
roads  across  an  established  road  or  way  as 
not  to  impede  passage  or  transportation. 
City  of  Chester  v.  Baltimore  &  P.  B.  Co.,  21 
Atl.  320,  140  Pa.  276. 

A  private  way  across  a  farm,  leading 
from  the  farm  buildings  to  a  ferry,  used  only 
by  the  owner  of  the  farm  and  bis  tenants 
for  their  convenience,  fenced  on  but  one  side, 
and  not  permanent  in  its  nature  or  construc- 
tion, is  not  an  "established"  road  or  way, 
within  the  meaning  of  Act  Feb.  19,  1849,  S 


BSTABLISHBD  BOAD  OB  WAY     2476 


BSTATB 


12,  providing  tbat  soeh  a  way  must  not  be 
Impeded  or  obatracted  by  a  railroad.  Appeal 
of  Ambler  (Pa.)  4  Atl.  187, 188. 

An  answer  admitting  tbat  a  Tillage,  witb 
its  streets  and  alleys,  was  laid  oat  and  ''es- 
tablisbed/'  in  effect  concedes  all  tbat  is  es- 
sential to  tbe  legal  dedication  of  sncb  town, 
including  its  streets  and  alleys,  for  it  could 
not  be  "establisbed"  witbout  a  legal  dedica- 
tion. Stepbenson  t.  Incorporated  Village  of 
Leesburgb,  83  Obio  8t  475,  480. 

ESTABUSHMENT. 

Webster  gives,  as  one  of  tbe  meanings  of 
tbe  word  'Institution,"  "an  establisbment, 
especially  of  a  public  cbaracter,  or  affecting 
a  community";  and  be  defines  "establisb- 
ment/' in  one  of  its  meanings,  as  "tbe  place 
In  wblcb  one  is  permanently  fixed  for  resi- 
dence or  business;  residence,  witb  grounds, 
furniture,  equipage,  etc.,  witb  wbicb  one 
is  fitted  out;  also,  any  office  or  place  of 
business,  witb  its  fixtures.**  Hence  tbe  word 
"institution,"  botb  in  legal  and  colloquial 
use,  admits  of  application  to  pbysical  tbings, 
so  tbat  tbe  word  "institution,*'  as  used  in 
Pampb.  Laws  1878-79,  exempting  from  tax- 
ation institutions  of  purely  public  cbarity,  in- 
cludes sucb  institutions  as  property,  not  as 
persons— tbe  pbysical  tbings,  not  tbe  ideal 
institutions.  lAuds  bold  in  trust  to  appro- 
priate tbe  annual  product  to  tbe  erection  of 
a  poorbouse  and  tbe  support  of  its  inmates 
forever  are  not  exempt,  but  tbe  poorbouse 
wben  erected  will  be  exempt,  but  not  de- 
tacbed  property  from  wbicb  its  support  is 
to  be  derived.  Trustees  Academy  of  Ricb- 
mond  County  v.  Bobler,  7  8.  B.  688,  684,  80 
Oa.  159. 

Tbe  word  "establishmentf"  "means  notb- 
ing  more,  in  tbe  popular  language  of  tbe 
Frencb  of  Missouri,  tban  is  implied  in  tbe 
popular  language  of  tbe  Anglo-Americans  by 
tbe  word  'settiement'"  Dent  v.  Bingbam, 
8  Mo.  579,  592. 

"Bstablisbment,"  wben  used  in  a  convey- 
ance of  a  newspaper,  tbe  same  being  describ- 
ed as  tbe  "Watertown  Reunion  Establisb- 
ment, deluding  presses,  type,  etc.,"  may  be 
construed  by  implication  to  include  tbe  good 
will  and  tbe  rigbt  to  use  tbe  name  of  tbe 
paper.  Lane  v.  Smytbe,  19  Ati.  199,  203,  46 
N.  J.  Eq.  (1  Dick.)  418  (citing  Boon  t.  Moss, 
70  N.  Y.  465). 

ESTATE. 

Bee  "Absolute  Bstate^;  "Beneficial  Bs- 
Ute";  "College Estate";  "Contingent  Es- 
tate"; "Dominant  Estate  or  Tenement"; 
"Equitable  Estate  or  Interest";  "Even- 
tual Estate";  "Existing  Estate";  "Fac- 
tory Estate";  "Fast  Estate";  "Future 
Estate";  "Homestead  Estata^;  "Inde- 


feasible Bstata  IB  FM  Simple^;  "Land- 
ed Estate*;  "Legal  Estate*';  "Movable 
Estate";  "Net  EsUte";  "Open  BsUte": 
"Particular  Estate'*:  "Residuary  Es- 
tate"; "Separate  Estate";  "Servient 
EsUte  or  Tenement";  "Settled  Estate"; 
"Trust  Estote";  "Vested  Estate"; 
"Wbole  Estate";  "Worldly  Estate." 

All  estate,  see  "AH.** 

Any  estate,  see  "Any.** 

Body  of  estate,  see  "Body.** 

Fee  simple  estate,  see  "Fee  Simple." 

Leasebold  estate,  see  "Leasebold.** 

Otber  estate,  see  "Otber." 

Personal  estate,  see  "Personal  Prop»- 
ty/* 

Real  estate,  see  "Real  Property." 

"In  a  popular  sense,  ^estate*  bas  rela- 
tion to  condition  in  life,  prosperity  or  adver- 
sity, and  may  include  not  only  property,  but 
also  rank,  office,  income,  social  position, 
and  even  cbaractw.  In  legal  parlance,  its 
meaning  is  more  restricted,  but  it  is  not  al- 
ways uniform.  It  was  ancientiy  confined  to 
land.  '"Estate"  signifietb  sucb  inberitance, 
freebold,  term  for  years,  tenancy  by  statute 
mercbant,  staple,  elegit,  or  tbe  like,  as  any 
man  batb  in  lands  or  tenements.'  Oo.  Lift. 
345a.  In  Arcber  v.  Deneale,  Marsball,  C.  J., 
says:  'Tbat  tbe  word  "estate"  is  sufficiently 
comprebensive  to  embrace  property  of  every 
description,  and  will  cbarge  lands  with  debts, 
if  used  witb  otber  words  wblcb  indicate  an 
intention  to  cbarge  them,  is  a  proposition 
wbicb  cannot  be  controverted.  As  littie  is  It 
to  be  denied  tbat  tbe  word  alone,  if  not 
used  witb  an  intent  to  subject  tbe  lands  of 
tbe  testator  to  tbe  payment  of  bis  debts, 
cannot  bave  tbat  effect*  In  Godfrey  v. 
Humphrey,  Sbaw,  C.  J.,  says:  'Sometimes  tbe 
word  "estate**  is  enumerated  witb  others,  all 
descriptive  of  personal  or  chattel  interests, 
so  as  to  exclude  real  estate.  But  as  it  is 
fiexible,  so  it  is  generally  very  comprehen- 
sive.* Lord  Holt  says  that  the  word  'estate* 
is  genus  generalissimum,  and  includes  all 
things,  real  and  personal.  In  Countess  of 
Bridgewater  v.  Duke  of  Bolton,  1  Salk.  236. 
Pollock,  C.  B.,  calls  it  *nomen  generalissi- 
mum,' comprehending  everything,  real  and 
personal,  over  wbicb  tbe  testator  bad  a  dis- 
posing power."  Campbell  v.  Campbell,  37 
Wis.  206,  215. 

Tbe  ancient  "creation  of  estates**  con- 
sisted in  the  donation  of  land  to  the  tenant, 
to  be  held  of  the  donor,  and  redprocal  rela- 
tions arise  between  them.  From  tbe  ten- 
ant was  due  homage  and  feudal  services,  and 
in  return  the  donor  was  bound  to  assure  the 
enjoyment  of  tbe  estate  which  he  undertook 
to  confer.  These  duties  were  held  to  arise 
not  from  expresp  obligation,  but  from  tbe  na- 
ture of  tbe  tenure.  They  were  imposed  upon 
tbe  tenant  by  his  acceptance  of  the  estate, 
and  they  might  be  exacted  from  the  lord, 
who  employed  tbe  term  "dedi,"  or  otbar  term 
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of  donation  by  which  estates  were  created. 
Young  V.  Hargrave's  Adm'r,  7  Ohio  (7  Ham.) 
t>3,  69.  pt.  2. 

The  word  "estate,"  in  general,  ia  ap- 
plicable to  anything  of  which  riches  or  for- 
tune may  consist  Civ.  Code  La«  1900,  art 
44S;  Ayers  v.  Lawrence,  59  N;  T.  192,  198 
(quoting  Whart  Law  Diet;  Bouv.  Law 
Diet.);  Cooney  v.  Lincoln,  87  Atl.  1031,  1032, 
20  R.  I.  183. 

"The  word  'estate,'  used  in  a  will.  In  its 
application  to  real  property  may  be  used  to 
express  either  the  quantity  of  interest  de- 
vised, or  to  designate  the  thing  devised,  or 
both,  and  the  sense  in  which  it  is  used  must 
be  determined  from  the  will  itself."  Hart  y. 
White,  26  Vt  260.  267. 

An  "estate  and  interest  in  land"  is  de- 
fined by  Rev.  St.  tit  3,  c.  7,  S  3,  to  embrace 
every  estate  and  interest,  freehold  and  chat- 
tel, legal  and  equitable,  present  and  future, 
vested  and  contingent  King  v.  Kaiser,  3 
Misc.  Rep.  523,  524,  23  N.  Y.  Supp.  21.  22. 

In  a  will  in  which  testator  gave  to  his 
wife  "all  the  rest  and  residue  of  my  estate 
and  property,  real  and  personal,"  the  words 
"estate"  and  "property"  show  that  he  was 
giving  to  her  his  whole  interest  and  owner- 
ship in  this  residue.  The  word  "estate,"  at 
common  law,  even  when  used  in  a  grant, 
signified  such  inheritance,  freehold,  etc.,  or 
the  like,  as  any  man  bath  in  lands.  Carter  v. 
Gray.  43  Atl.  711,  58  N.  J.  Eq.  411. 

An  "estate"  is  defined  to  be  that  title  or 
interest  which  a  man  hath  in  lands  or  tene- 
ments. Co.  Litt  345.  It  also  signifies  the 
state,  condition,  or  circumstances  in  which 
the  owner  stands  in  regard  to  his  property, 
and  has  relation  to  the  quantity  or  interest 
which  the  tenant  lias  therein,  and  the  time 
at  which  that  quantity  or  interest  is  to  be  en- 
joyed, as  well  as  the  number  and  connections 
of  the  tenants.  In  re  Rash's  Estate  (Pa.) 
2  Pars.  Bq.  Cas.  160.  162. 

Pub.  St  c.  50,  S  7,  providing  that  the  city 
council  of  a  city  or  the  voters  of  a  town  may 
adopt  a  system  of  sewerage  for  the  whole  or 
a  part  of  its  territory,  and  may  provide  that 
assessments  shall  be  made  on  owners  of  "es- 
tates'* within  such  territories  by  a  fixed, 
uniform  rate,  etc.,  would  include  only  those 
estates  which  were  benefited  by  the  system 
so  adopted,  and  would  not  include  a  cemetery 
under  which  a  sewer  ran,  but  which  is  not 
used  for  any  purpose  by  the  cemetery  as- 
sociation. Proprietors  of  Mt  Auburn  Ceme- 
tery V.  City  of  Cambridge,  22  N.  B.  C6-68, 
150  Mass.  12,  4  L.  R.  A.  836. 

The  word  "estate"  has  in  law  a  diversity 
of  meanings,  but,  as  used  in  a  mortgage  to 
denote  the  subject  of  lien,  should  be  under- 
stood in  the  sense  which  shall  accomplish 
and  not  defeat  the  obvious  purpose  to  create 


a  lien;  that  la,  to  comprehend  property  sus- 
ceptible of  being  impressed  with  a  lien.  Hig- 
gins  V.  Higgins,  63  Pac.  1081,  1082,  121  CaL 
487,  66  Am.  St  Rep.  57. 

"Estate^"  as  used  in  the  building  act  of 
14  Geo.  Ill,  c.  78,  §  86,  declaring  that  no 
action  shall  be  maintained  against  any  per- 
son in  whose  house  or  on  whose  estate  any 
fire  shall  accidentally  begin,  though  used  in 
a  sense  different  from  that  which  it  bears  in 
the  language  of  the  law,  Includes  lands  not 
built  on.  FilUter  v.  Phlppard,  11  Adol.  & 
B.  (N.  S.)  346,  355. 

"Estates,"  aa  used  in  a  will  devising  the 
share  of  his  son  to  trustees  in  trust  for  his 
use  for  life,  and  from  and  after  his  death  to 
the  use  of  such  of  his  children  and  issue,  and 
"in  such  shares  for  such  estates"  as  he  shall 
by  last  will  appoint,  means  merely  that  if 
there  were  two  or  more  of  the  class  the 
donee  of  the  power  might  divide  the  use  be- 
tween them  as  he  saw  fit,  but  it  did  not 
authorize  the  creation  of  a  spendthrift  trust. 
The  words  were  not  Intended  to  authorize 
the  donee  to  cut  down  the  estate  which  he 
took  under  the  will  from  an  estate  in  fee  to 
an  estate  on  condition  and  forfeitable  for 
alienation.  Appeal  of  Pepper.  13  Atl.  929, 
931,  120  Pa.  235.  6  Am.  St  Rep.  702. 

The  term  "estate  and  interest  in  lands,*' 
as  used  in  the  title  relating  to  fraudulent 
conveyances  and  contracts,  shall  be  con- 
strued to  embrace  every  estate  and  interest 
freehold  and  chattel,  legal  and  equitable, 
present  and  future,  vested  and  contingent,  in 
lands.  Rev.  St  Wis.  1898,  i  2325;  Cobbey's 
Ann.  St  Neb.  1903,  {  5971* 

Alimony. 

See  "Alimony." 

Annuity. 

An  annuity  charged  on  an  estate,  prop- 
erly a  rental  charge,  Is  itself  an  "estate." 
Campbell  v.  Campbell.  37  Wis.  206,  216  (cit- 
ing Bissett,  Est  88). 

Assignor  for  creditor's  interest. 

When  a  debtor  has  made  an  assignment 
of  his  property  for  the  benefit  of  his  credit- 
ors, and  the  assignee  has  accepted  the  trust 
and  taken  possession  of  the  property,  the 
legal  title  and  the  whole  interest  in  the 
property  is  vested  in  the  assignee,  and  the 
interest  which  the  assignor  has  in  the  prop- 
erty, founded  upon  the  prospect  of  a  sur- 
plus, does  not  constitute  any  estate  or  in- 
terest or  lien  upon  the  property  which  he  can 
assert  in  an  action  against  him  to  determine 
an  adverse  claim  to  the  property,  within 
Gen.  St  1886,  c.  75,  {  1,  providing  that  an 
action  may  be  brought  by  any  person  In  pos- 
session, by  himself  or  his  tenant,  of  real 
property,  against  any  person  who  claims  an 
estate  or  interest  therein,  adverse  to  him» 
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for  the  purpose  of  determining  such  adverse 
claim,  estate,  or  interest  Donobue  y.  Ladd, 
17  N.  W.  881,  883,  81  Minn.  244, 

Beaeflt  funds. 

In  a  release  of  all  claims  against  the  es- 
tate of  a  deceased  person,  and  consenting  that 
the  estate  be  distributed  according  to  the  pro- 
visions of  the  will,  the  word  **estate"  should 
be  construed  to  include  the  funds  which  came 
from  two  beneficial  associations  of  which  de- 
ceased was  a  member.  Daniels  v.  Pratt,  10 
N.  E.  166,  170,  143  Mass.  216. 

Community  property. 

Code  1881,  SS  1528,  1562,  requiring  a  pei^ 
sonal  representative  to  take  possession  of  the 
decedents  "estate"  and  to  pay  the  debts  of 
the  '"estate,"  applies  to  community  as  well  as 
separate  property  and  debts.  Columbia  Na- 
tional Bank  t.  Embree,  26  Pac.  257,  2  Wash. 
8t  831. 

Contingent  remainder. 

A  contingent  remainder  is  not  within 
Code  1873,  c.  148,  {  1,  allowing  an  attach- 
ment against  estates  or  debts  in  certain  in- 
stances. Toung  V.  Toung,  17  S.  E.  470,  471, 
89  Va.  675,  23  L.  R.  A.  642. 

A  contingent  remainder  is  an  "estate," 
within  Gen.  St  1894,  $  1603,  providing  that 
minors,  insane  persons,  and  others  under 
disability,  having  an  estate  in  lands  sold  for 
taxes,  may  redeem  the  same  within  two 
years  after  the  termination  of  their  disabil- 
ity. Minnesota  Deb^ture  Co.  y.  Dean,  89 
N.  W.  848,  849,  85  Minn.  473. 

Covenant  as  to  nso  of  land. 

"Estate,"  as  used  in  1  Rev.  St  p.  759,  S 
10,  providing  that  no  estate  of  a  married  wo- 
man shall  pass  by  a  conveyance  not  ac- 
knowledged by  her  apart  from  her  husband, 
cannot  be  construed  to  Include  a  covenant 
among  adjacent  lot  owners  to  reserve  an 
open  space  in  front  of  their  lots  and  not  to 
build  thereon.  Bradley  v.  Walker,  14  N.  Y. 
Supp.  315,  59  Super.  Ct  834. 

Decedent's  estate  or  assets,  and  sneees- 
sion. 

Where  a  will  contains  certain  specific 
devises  by  which  testator  disposes  of  all 
his  real  estate,  the  words  "one-fourth  part  of 
my  estate,"  as  used  in  a  gift  thereof  express- 
ed in  a  subsequent  clause,  relate  only  to 
that  portion  of  testator's  personal  estate  not 
specifically  disposed  of.  Allison  v.  Chaney, 
63  Mo.  279.  283. 

Where  a  testator  makes  specific  devises 
or  bequests  of  bis  property,  and  afterwards 
inserts  a  general  clause  disposing  of  all  his 
estate,  the  term  "estate"  will  be  constriied 
to  mean  that  portion  of  the  estate  remaining 
after  the  satisfaction  of  the  specific  devises  | 


and  bequests.    Blewer  v.  Brightman  (S.  0.) 
4  McCord,  60,  64. 

A  clause  in  a  will  devising  and  be- 
queathing the  balance  "of  my  estate,"  both 
real  and  personal,  is  to  be  construed  as 
meaning  what  still  remains  of  testator's 
property  which  he  is  about  to  give,  and  not 
to  any  of  the  parts  to  be  given  out  of  that 
residue.    Bannister  v.  Bull,  16  S.  O.  220,  227. 

The  word  "estate,"  in  a  will  giving  the 
whole  residue  of  the  testator's  estate  to  cer- 
tain persons,  taken  in  its  largest  significatiou, 
means  all  the  property,  but,  having  already 
disposed  of  part  it  means  every  part  which 
the  testator  had  not  already  disposed  of. 
Barnes  v.  Patch,  8  Yes.  604,  607. 

As  used  in  Civ.  Code,  i  1313,  providing 
that  no  estate,  real  or  personal,  shall  be  be- 
queathed or  devised  to  any  charitable  or 
benevolent  society  or  corporation,  or  in  trust 
for  charitable  uses,  unless  executed  at  least 
30  days  before  the  decease  of  the  testator, 
and  that  no  such  devises  or  bequests  shall 
collectively  exceed  one-third  of  the  estate  of 
the  testator  leaving  legal  heirs,  "estate" 
means  distributable  assets,  being  one-third 
of  the  residue  of  the  estate  after  payment  of 
debts,  and  not  the  gross  estate  of  testator. 
In  re  Hinckley's  Estate,  58  Cal.  457,  484. 

"Estate,"  as  used  in  a  judgment  against 
the  estate  of  a  certain  person  for  taxes  due 
the  city  of  New  Orleans,  is  synonymous  with 
"succession."  City  of  New  Orleans  v.  Stew- 
art's Estate,  28  La.  Ann.  180. 

The  term  "estate,"  in  the  statute  (Sayles' 
Civ.  St  Tex.  art  1773)  providing  that  the 
clerk  shall  issue  a  citation,  briefly  stating  the 
contents  of  a  petition,  for  all  persons  inter- 
ested in  the  estate  to  appear  and  answer, 
etc.,  means  the  estate  sought  to  be  escheated 
by  such  petition,  under  the  provisions  of  the 
statute  providing  that  an  estate  shall  be  es- 
cheated when  the  person  seised  of  the  estate 
has  died  without  any  devise  thereof,  and 
leaving  no  heirs.  Newman  v.  Crowls  (U.  S.) 
60  Fed.  220,  227,  8  C.  C.  A.  577. 

"The  word  'estate*  is  used  in  various 
senses.  It  Is  often  used  to  designate  the 
property  composing  the  assets  of  a  decedent 
or  the  property,  real  and  personal;  belonging 
to  an  existing  individual."  Sellers  v.  Sellers, 
35  Ala.  235,  241. 

The  word  "estate,"  when  used  to  signify 
property  which  a  person  leaves  to  be  divid- 
ed at  his  death.  Includes  indebtedness  as  well 
as  assets;  so  that  where  a  testator  gave  his 
wife  a  specific  sum  of  money,  and  then  devis- 
ed to  her  "one-third  part  the  residue  and 
remainder  of  all  the  estate,"  the  residuary 
bequest  to  the  wife  was  not  exempt  from  the 
payment  of  the  proportionate  share  of  the 
debts  and  expenses.  Stevens  t.  tJnderhili,  86 
AU.  370,  371,  67  N.  H.  68. 
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Where  a  testator  directed  bis  execaton, 
"aa  aooD  as  they  may  deem  adyantageona  to 
my  estate  after  my  decease,  to  sell  all  my 
real  and  personal  estate  that  I  may  be  potih 
sessed  of  at  the  time  of  my  decease,'*  he  evi- 
dently meant  that  kind  of  property  which  it 
was  nsnal  to  sell  according  to  the  custom  of 
the  country,  and  did  not  intend  bonds  and 
notes,  mentioned  in  the  will,  to  be  included 
in  such  direction,  the  use  of  the  words  "ad- 
vantageous to  my  estate"  indicating  that  he 
had  in  his  mind  something  beyond  and  over 
what  he  understood  to  be  comprehended  by 
the  words  *'real  and  personal  estate.*'  In  re 
HuntecTs  Estate,  6  Pa.  (6  Barr)  98,  107,  106. 

As  used  in  a  will,  after  a  bequest  of  the 
household  effects  of  the  testatrix  and  one- 
tenth  of  all  she  possessed,  ''estate**  includes 
all  the  residue  of  the  estate  after  deducting 
the  charitable  legacies,  exclusiye  of  certain 
'  mining  stocks  mentioned  elsewhere  in  the 
will  as  unproductlYe  and  worthless.  In  re 
Sweitzo's  Estate,  21  Aa  886,  142  Pa.  641. 

Dowev  Interest* 

Until  the  widow*B  dower  has  been  as- 
signed to  her,  she  has  no  estate  in  the  land 
of  her  deceased  husband.  Smith  t.  Shaw, 
160  Mass.  297,  22  N.  B.  924;  State  T.  Win- 
croft,  76  N.  C.  88.  Neither  has  the  wife  of 
an  owner  of  land  an  estate  therein  which 
would  give  her  a  right  to  redeem  from  a  tax 
sale,  under  a  statute  giving  any  one  having 
an  estate  in  land  such  right.  Flynn  v.  Flynn, 
50  N.  E.  650,  651,  171  Mass.  812,  42  L.  R.  A. 
98,  68  Am.  St  Rep.  427  (citing  People  v. 
Palmer,  10  App.  Div.  896,  41  N.  T.  Supp.  700). 

The  word  "estate**  includes  dower,  but 
does  not  include  alimony.  Campbell  v. 
Campbell,  87  Wis.  206,  216  (citing  Bridge- 
water  V.  Bolton,  1  Salk.  236). 

Eqiiitj  diatliiciiisl&ed. 

The  word  "estate"  is  clearly  distinguish- 
able from  an  equity,  for  "estate"  and  "equi- 
ty** are  not  synonymous  words  either  in 
meaning  or  substance.  Overseers  of  Tewka- 
bury  Tp.  v.  Overseers  of  Readington  Tj^  8 
N.  J.  Law  (8  Halst)  819,  828. 

Fee  impprted* 

The  word  "estate"  has  regularly  been 
held  broad  enough*  unless  restricted  by  the 
context,  to  pass  a  fee^  so  that  a  will  passing 
an  estate  or  devising  an  estate  will  be  held 
to  pass  a  fee.  Harris  v.  Dyer,  28  Atl.  971, 
972,  18  R.  I.  640;  Arnold  v.  Lincoln,  8  R.  L 
384,  386;  Carter  v.  Gray,  48  Atl.  711,  68  N. 
J.  Eq.  411;  Bolton  v.  Bowne,  18  N.  J.  Law 
(8  Har.)  210,  214;  Robinson  v.  Randolph, 
21  Fla.  629,  639,  68  Am.  Rep.  692  (citing 
Randall  v.  Tuchin,  2  Marsh.  117);  Hammond 
V.  Hammond  (Md.)  8  Gai  &  J.  436,  440; 
Chamberlain  v.  Owings,  80  Md.  447;  Kel- 
logg V.  Blair,  47  Bfass.  (6  Mete)  822,  325; 


Tracy  r.  Kilbom,  67  Mass.  (8  Cush.)  667, 
668;  Godfrey  v.  Humphrey,  86  Mass.  (18 
Pick.)  687,  689,  29  Am.  I>ec  621;  Thomas  v. 
Miller,  48  N.  B.  848,  860,  161  111.  60;  Leland 
V.  Adams,  76  Mass.  (9  Gray)  171«  176;  Jack- 
son V.  Robins  (N.  Y.)  16  Johns.  687,  586; 
Busby  V.  Busby  (Pa.)  1  Dallas,  226,  1  L.  Ed. 
Ill;  Harden  v.  Hays,  9  Pa.  (9  Barr)  151, 
166;  Carr  v.  Jeannerett  (S.  a)  2  McCord,  66, 
70;  Josselyn  v.  Hutchinson,  21  Me.  (8  Shop.) 
839,  840;  Fogg  v.  Clark,  1  N.  H.  163,  166. 

A  devise  of  the  testator's  "whole  es- 
tate" is  genus  generalissimum,  and  was  suf- 
ficient to  include  all  things,  real  and  person- 
al; the  word  "estate"  being  sufficient  to  pass 
a  freehold  as  well  as  a  chattel,  and  implied  a 
fee  simple,  since  that  is  the  general  estate 
which  every  man  is  supposed  to  be  seised  of. 
Bolton  V.  Bowne,  18  N.  J.  Law  (3  Har.)  210, 
214. 

"Estate,"  as  used  in  a  will  devising  three- 
fifths  of  "my  estate  to  my  daughter,"  with 
a  provision  that  should  she  die  having  no 
issue  living  at  the  time  of  her  death,  and 
without  a  will  disposing  of  such  three-fifths, 
then  the  amount  should  go  to  the  testator's 
grandchildren,  means  an  estate  in  fee  sim- 
ple, defeasible  only  by  her  death  without 
leaving  issue  living  at  her  decease,  or  with- 
out leaving  a  will  disposing  of  the  estate, 
under  Code,  art  96,  S  814,  providing  that  in 
every  will  whereby  any  lands  or  real  prop- 
erty shall  be  devised  to  any  person,  and  no 
words  of  perpetuity  or  limitation  are  used  in 
such  devise,  the  devisee  shall  take  under  and 
by  virtue  of  such  devise  the  entire  and  abso- 
lute estate  of  the  testator  in  such  lands  or 
real  property.  Backus  v.  Presbyterian  Ass'n 
of  Baltimore^  25  Atl.  866;  860,  77  Md.  60. 

A  will  devising  all  the  "estate  called 
'M.***  in  a  certain  county  passes  a  fee,  or 
whatever  other  interest  the  devisor  possess- 
es; and  the  legal  ettect  of  the  word  is  not 
varied,  whether  preceded  by  "my**  or  "the,** 
and  followed  by  "atf*  or  "in,"  or  in  the  singu- 
lar or  plural.  "The  word  "estate,*  in  testa- 
mentary cases,  is  sufficiently  descriptive  both 
of  the  subject  and  the  interest  existing  in  it 
The  plain,  ordinary  import  of  the  word  would 
convey  the  idea  of  an  absolute  disposition 
of  every  article  of  property  undisposed  of  by 
the  will."  Lanbert's  Lessee  v.  Paine,  7  U. 
8.  (8  Cranch)  97,  128,  2  L.  Ed«  877. 

The  record  "estate,"  as  used  in  the  intro- 
ductory clause  of  a  will  declaring  the  testa- 
tor's intention  of  settling  his  temporal  es- 
tate, followed  by  a  devise  of  real  estate,  con- 
veys a  fee,  for  it  shows  that  the  testator  in- 
tended to  part  with  his  whole  interest 
Howell  V.  Howell,  20  N.  J.  Law  (Spencer) 
411,  416. 

A  devise  of  all  the  testator's  "estate** 
and  property  gives  the  devisees  a  fee  simple. 
The  word  "estate"  is  a  word  of  great  exten- 
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«lon,  and  comprehends  erery  ipecles  of  prop- 
erty, real  and  personal,  and  will  carry  a  tee 
unless  restrained.  It  descrll>es  both  the  cor- 
pus and  the  extent  of  Interest  Deering  t. 
Tucker,  55  Me.  284,  287. 

A  demise  of  all  of  testator's  estate,  both 
real  and  personal,  to  his  wife,  for  her  sup- 
port and  comfort,  to  vest  absolutely  in  her 
during  her  lifetime,  should  not  be  construed 
to  pass  a  fee,  though  the  word  "estate,"  em- 
ployed in  a  will,  in  connection  with  a  deyise, 
ordinarily  indicates  an  intention  to  impart  a 
fee,  and  operates  on  the  title  rather  than  the 
corpus  of  the  property;  yet  such  inference 
may  be  controlled  and  restricted  by  the  oth- 
er provisions  of  the  will.  McKeown  y.  Offi- 
cer, 6  N.  T.  Supp.  201,  202,  58  Hun,  684. 

"The  word  "estate^*  signifies  such  an 
estate  as  the  tenant  has  in  the  land;  so 
that,  if  a  man  grants  all  his  estate  in  a  piece 
of  land  to  A.  and  his  heirs,  everything  which 
he  possibly  can  grant  will  pass  thereby.' 
Ck>ke's  Litt  845;  Cruise's  Dig.  p.  244.  It 
has  been  long  since  established  by  analogy 
from  this  priiA:iple  that  in  a  will  the  words 
*all  my  estate'  pass  a  fee  simple.  A  devise 
of  all  one's  real  estate,  says  Lord  Holt,  com- 
prehends not  only  the  thing  itself,  but  the 
interest  in  it  The  primary  signification  of 
the  word  'estate'  refers  rather  to  the  interest 
than  the  subject,  and  in  all  cases,  both  at 
law  and  in  equity,  when  a  question  has  aris- 
en, it  has  been  held  that  the  word  'estate'  in 
a  will  was  sufficient  to  pass  a  fee."  Jackson 
V.  Merrill  (N.  T.)  6  Johns.  186,  101  5  Am. 
Dec  218. 

Ineome. 

Rev.  St  c.  HI,  I  84,  provides  that,  if  aU- 
mony  awarded  a  wife  shall  be  insufficient 
for  the  support  of  herself  and  children,  the 
court  may  adjudge  further  alimony  out  of 
the  husband's  estate.  Held,  that  "estate"  is 
equivalent  to  the  "faculties"  of  the  ecclesias- 
tical courts,  and  includes  income  of  what- 
ever nature,  as  well  as  subsisting  property. 
CampbeU  v.  Campbell,  87  Wis.  206»  21& 

The  words  "estates  of  bankrupts,**  in  a 
bankruptcy  act  requiring  the  trustee  to  col- 
lect and  reduce  to  mon^  the  property  of  the 
estates  of  which  they  are  trustees,  and  au- 
thorizing a  court  of  bankruptcy  to  cause  the 
estates  of  bankrupts  to  be  collected,  are  used 
in  the  broadest  senses  and  intended  to  in- 
clude every  species  of  property,  not  legally 
exempt,  that  can  be  made  available  for  the 
benefit  of  creditors,  and  would  therefore  in- 
clude the  surplus  income  of  a  trust  estate. 
In  re  Baudouine  (U.  S.)  06  Fed.  586,  540. 

tm,  iBberltanoo  tax  law. 

The  word  "estate,"  as  used  in  the  act 
providing  for  a  collateral  inheritance  tax,  is 
defined  by  section  22  of  the  act  as  meaning 
the  property  or  interest  therein  of  the  testa- 


tor, and  not  the  property  or  interest  thereiir 
passing  or  transferred  to  individual  lega- 
tees, devisees,  etc.;  so  that  an  estate  will  be 
liable  for  the  taxes  when  it  is  over  the  speci- 
fied amount,  regardless  of  how  small  the 
individual  shares  may  be.  In  re  Taylor's 
Estate,  27  N.  Y.  Supp.  232,  234,  6  Misc.  Rep. 
277;  In  re  Hoffman's  Estate,  88  N.  E.  311, 
812,  143  N.  T.  827;  In  re  Hall's  Estate,  84 
N.  Y.  Supp.  616^  617,  88  Hun,  68. 

"Estate,"  as  used  in  Act  1846,  c  72,  re- 
lating to  a  tax  on  the  legacies,  section  4 
providing  that,  when  the  testator  leaves  any 
lineal  descendants,  the  executor  or  adminis- 
trator shall  account  for  and  pay  to  the  clerk 
of  the  court  the  amount  which  the  estate  of 
his  testator  or  intestate  shall  be  liable  to 
pay  by  way  of  tax  under  the  provisions  of 
the  act,  should  not  be  construed  in  its  ordi- 
nary and  largest  sense,  but  is  to  be  under- 
stood in  relation  to  the  subject-matter,  which 
was  to  throw  the  tax  on  collaterals  only,  and 
which  can  be  elfected  only  by  making  each 
devise,  legacy,  or  distributive  sharo  pay  its 
own  tax.  It  refers  to  legacies  and  distribu- 
tive shares  only.  The  word  "estate"  ordi- 
narily means  the  whole  of  the  property  own- 
ed by  any  one,  the  realty  as  well  as  the  per^ 
sonalty.    Hunter  v.  Husted,  45  N.  C.  141. 

The  term  "estate,"  in  the  inheritance  tax 
law  of  1886,  providing  that  an  estate  which 
may  be  valued  at  a  less  sum  than  $500  shall 
not  be  subject  to  the  tax,  means  the  estate 
of  the  taker,  and  not  of  the  testator,  intes- 
tate, or  transferror,  as  the  purpose  of  the 
exception  was  to  exempt  small  legacies.  In 
re  Smith  (N.  Y.)  6  Dem.  Sur.  90,  01. 

The  term  "estate,"  as  used  in  Laws 
1895,  c.  488,  I  1,  which  exempts  from  the 
tax  imposed  by  that  section  on  gifts,  lega- 
cies, and  collateral  inheritances,  an  estate 
which  may  be  valued  at  a  less  stmn  than 
1500,  means  the  estate  given  to  devisees  and 
legatees  under  a  will,  or  the  estate  that  de- 
scends to  the  heirs  at  law  under  the  intes- 
tate laws  of  the  state.  McVean  v.  Sheldon 
(N.  Y.)  48  Hun,  168,  164. 

"The  words  'estate'  and  'property,'  as 
used  in  the  transfer  tax  law,  mean  the  prop- 
erty or  interest  therein  of  the  testator,  intes- 
tate, grantor,  bargainor,  or  vendor,  passing 
or  transferred,  •  •  •  and  shall  include 
all  property  or  interest  therein,  whether  sit- 
uated within  or  without  this  state."  In  ro 
Dun's  Estate,  40  Misc.  Rep.  500,  510,  82  N.  Y. 
Supp.  802,  808. 

btwest  syaoaymons. 

See  "Interest  (In  Property).** 

Judsmmt. 

A  Judgment  is  not  an  estate  or  interest 
in  land.  It  only  confers  a  right  to  levy  on 
the  land  to  the  exclusion  of  other  adverse  in- 
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terestB  ttibsequent  to  the  Judgment  State 
V.  District  Court  of  Chippewa,  88  N.  W. 
756,  757.  85  Minn.  283. 

A  judgmeDt  Is  not  an  estate  or  Interest 
In  lands.  Hence  the  provisions  of  the  Re- 
vised Statutes  as  to  trusts  are  not  applicable, 
and  a  judgment  confessed  by  a  debtor  to 
secure  existing  and  future  indorsements  for 
Ms  accommodation  is  valid.  Lansing  y. 
Woodworth  (N.  Y.)  1  Sand.  Ch.  43.  45. 

Kind  and  quantum  of  interest. 

An  "estate  in  lands"  Is  the  Interest 
which  the  owner  has  therein.  Van  Rensse- 
laer V.  Poucher  (N.  Y.)  5  Denlo,  35,  40;  In  re 
Rash's  Estate  (Pa.)  2  Pars.  Eq.  Cas.  160,  162; 
Crawl  V.  Harrington,  49  N.  W.  1118,  1119,  33 
Neb.  107  (citing  2  Bl.  Comm.  103). 

An  "estate  in  land"  is  the  Interest  which 
the  tenant  has  therein.  Beall's  Lessee  y. 
Holmes,  6  Md.  206  (citing  2  Bl.  Comm.  103); 
Appeal  of  Commonwealth,  17  Atl.  1094,  1096, 
127  Pa.  435;  Mulford  v.  Le  Franc,  26  Cal. 
88,  103;  Cllft  V.  White,  12  N.  Y.  (2  Kern.) 
527;  James  ▼.  Morey  (N.  Y.)  2  Cow.  246,  300, 
14  Am.  Dec.  475;  Jackson  v.  Merrill  (N.  Y.) 
6  Johns.  185,  191,  6  Am.  Dec.  213;  James  v. 
Morey  (N.  Y.)  2  Cow.  256.  300,  14  Am.  Dec. 
475;  Minnesota  Debenture  Co.  v.  Dean,  89 
N.  W.  848,  849,  86  Minn.  473;  New  Orleans, 
J.  &  G.  N.  R.  Co.  y.  Hemphill,  35  Miss.  1,  22. 

An  *'estate  In  land"  1b  defined  to  be 
**the  degree,  quantity,  nature,  or  extent  of 
interest  which  a  person  has  therein."  Rob- 
ertson y.  Vancleave,  29  N.  B.  781,  129  Ind. 
217,  15  L.  R.  A.  68;  Bates  y.  Sparrell,  10 
Mass.  .S23,  324;  Trustees  of  Jefferson  College 
T.  Dickson  (Miss.)  Freem.  Ch.  474,  485.  "It 
Is  called  in  Latin  'status,'  wbich  signifies 
the  condition  or  circumstances  in  wbich  the 
owner  stands  In  regard  to  his  property." 
Friedman  y.  Macy,  17  Cal.  226,  231  (quoting 
1  Greenl.  Cruise,  Real  Prop.  44);  Bradford 
v.  Mogk,  8  N.  Y.  Supp.  709,  710,  65  Hun,  482. 
"But  the  word  'estate,*  when  used  in  a  stat- 
ute or  instrument,  other  than  a  deed,  and 
calling  for  such  meaning,  is  to  be  deemed  as 
passing  the  land  Itself."  Friedman  y.  Good- 
win (U.  S.)  9  Fed.  Cas.  818.  819;  Carter  y. 
Gray,  43  Ati.  711,  58  N.  J.  Bq.  411. 

«*BBtate,-  as  defined  by  Coke  (Co.  Lltt 
§  650),  signifies  "such  inheritance,  freehold, 
term  of  years,  tenancy  by  statute  merchant, 
staple,  elegit,  or  the  like,  as  any  man  hath 
in  lands  or  tenements."  Ball  y.  Chadwlck, 
46  III.  28,  81. 

••The  word  'estate'  may  mean  an  abso- 
lute or  qualified  fee  In  the  land  Itself,  or 
only  an  easement  upon  it."  Eliot  y.  Carter, 
29  Mass.  (12  Pick.)  436,  440. 

An  "estate"  is  the  quantity  of  Interest 
which  a  person  has  from  absolute  ownership 
down  to  naked  possession.    It  is  the  interest ! 


which  any  one  has  in  lands  or  in  any  other 
subject  of  property.  So  that,  In  a  provision 
of  the  Code  which  authorizes  administration 
to  be  vested  in  the  clerk  of  the  superior 
court  in  cases  where  the  estate  is  unrepre- 
sented and  not  likely  to  be  represented,  the 
word  "estate"  indicates  some  property  or 
interest,  and  hence  does  not  authorize  the  ad- 
ministration when  the  decedent  left  no  es- 
tate at  all.  Lowery  y.  Powell,  34  S.  K.  296. 
297,  109  Ga.  192. 

The  term  "estate,"  when  used  in  a  will, 
will  be  construed  to  refer  to  testator's  title, 
and  not  to  the  corpus  of  his  property,  unless 
the  word  Is  controlled  or  restricted  by  otiier 
portions  of  the  instrument.  Bradford  y. 
Mogk,  8  N.  Y.  Supp.  709,  710,  65  Hun,  482; 
Terry  y.  Wiggins,  47  N.  Y.  612,  515. 

Within  Comp.  St.  c.  82,  i  22,  the  term 
"estate  In  Interests  in  lands"  is  construed 
to  embrace  every  estate  and  interest,  free- 
bold  and  chattel,  legsfl  and  equitable,  present 
and  future,  vested  and  contingent  Bloom- 
field  State  Bank  v.  Miller,  75  N.  W.  569,  571, 
55  Neb.  243,  44  L.  R.  A.  387,  TO  Am.  St  Rep. 
381. 

"Estate,"  as  used  In  Conspirators*  Act 
April  29,  1779,  requiring  the  Information 
thereunder  to  describe  the  estate  claimed 
and  the  title  set  up  thereto  by  the  common- 
wealth, means  the  kind  and  quantum  of  In- 
terest therein.  This  interest  may  be  a  free- 
hold or  of  an  Inferior  degree.  A  freehold 
may  be  of  inheritance  or  for  life.  If  of  in- 
heritance, it  may  be  pure  or  base,  absolute 
or  conditional.  In  fee  simple  or  fee  tail.  If 
fee  tail,  it  may  be  general  or  special.  If  for 
life,  it  may  be  for  that  of  a  tenant  or  of  an- 
other person,  with  or  witbout  impeachment 
of  waste,  absolute  or  conditional.  If  the  es- 
tate be  less  than  freehold,  the  term  may  be 
of  greater  or  less  duration,  and  with  duties 
to  the  superior  more  or  less  burdensome.  In 
short  an  "estate"  In  real  property  is  sus- 
ceptible of  every  possible  variation  in  which 
man  can  be  related  to  the  soil.  The  words 
"hold  and  possess"  are  not  descriptive  of  an 
estate  In  lands,  for  they  apply  equally  to 
many  kinds  of  estates.  Cutts  y.  Ck>mmon- 
wealth,  2  Mass.  284,  289. 

"By  'estate'  of  any  one,"  says  Preston, 
"is  to  be  understood  his  situation  and  the 
circumstances  of  his  tenancy  In  regard  to  the 
property  in  which  he  has  the  interest  in  ques- 
tion." 1  Prest  Est  20.  Burrlll,  In  his  Law 
Dictionary,  gives  tbis  definition,  and  adds: 
"  'Estate'  Is  constantly  used  In  conveyances 
in  connection  with  the  words  'right  title  and 
interest'  and  Is  in  a  great  degree  synony- 
mous with  all  of  them."  1  Burr.  Law  Diet 
434.  As  used  in  the  Water  Lot  act  of  March, 
1851,  providing  that  the  property  known  as 
the  "Government  Reservation  should  be  ei- 
empt  from  Its  operation,  except  that  any 
estate  held  by  virtue  of  any  lease  or  leases 
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executed  and  affirmed  by  any  officer  of  the 
United  States  on  behalf  of  the  same,  or 
granted  and  confirmed  to  the  lessee  thereof, 
etc.,  the  word  estate  means  the  right,  title, 
and  Interest  of  the  lessee.  Friedman  Y. 
Macy,  17  Cal.  22C,  231. 

"Estate,"  as  used  in  a  covenant  in  a 
lease  providing  that  in  default  of  payment  of 
rent  the  lessor  may  enter  in  the  said  prem- 
ises and  repossess  and  enjoy  as  of  his  first 
and  former  estate,  was  used  and  had  ref- 
erence to  the  nature  of  the  defendant's  in- 
terest In  the  property,  and  should  not  be  lim- 
ited In  its  meaning  to  the  extent  of  improve- 
ments on  the  soil.  Thus,  if  the  lessor  had  a 
fee-simple  estate,  the  land  reverted  to  him 
again  in  fee.  If  he  bad  a  term,  he  was  in 
again  as  part  of  bis  term.  The  word  had  no 
relation  to  the  question  whether  the  estate 
might  be  more  or  less  valuable  when  re- 
possessed, or  might  bring  to  him  more  or  less 
buildings;  and  thus  a  building  erected  there- 
on by  the  lessee  belonged  to  the  landlord, 
without  any  obligation  on  his  part  to  pay  the 
tenant  for  the  same.  Kutter  v.  Smith,  69 
U.  S.  (2  Wall.)  491,  GOO,  17  L.  Ed.  880. 

Legal  and  eqnltable  Interest* 

"Estate."  as  used  in  St.  1800,  c.  69,  S  12, 
which  provides  that  a  person  may  acquire 
legal  settlement  by  residing  in  a  place  for 
ten  years  and  paying  a  tax  on  "his  poll  or 
estate"  for  five  years  within  that  period,  does 
not  mean  a  fee,  or  even  a  freehold,  but 
means  any  legal  Interest  for  which  a  person 
is  taxed,  excluding  snch  estate  as  the  per^ 
son  may  hold  in  trust,  either  as  the  guardian, 
administrator,  or  otherwise.  Sudbury  v.  In- 
habitants of  Stow,  13  Mass.  4C1,  462. 

The  word  "estate"  Is  defined  in  Ander- 
son's Dictionary  of  Law,  as  the  quality  of 
interest  which  a  person  has  In  land,  from  ab- 
solute ownership  down  to  naked  possession; 
that  It  does  not  Import  a  fee  or  even  a  free- 
hold, but  any  legal  Interest  In  land.  It  Im- 
ports merely  the  relation  that  a  party  has  to 
the  land,  not  the  quantity  of  Interest.  After 
the  decease  of  a  wife,  and  before  assignment 
of  the  husband's  dower  Interest,  such  inter- 
est is  not  such  an  estate  as  Is  properly  the 
subject  of  the  lien  of  a  judgment  against 
the  husband,  or  subject  to  levy  upon  execu- 
tion, but  it  is  such  an  interest  as  may  be  sub- 
jected to  the  payment  of  such  judgment  by 
proceedings  in  equity.  Maclaren  v.  Stone,  9 
O.  C.  D.  794,  T95,  18  Ohio  Clr.  Ct  R.  854. 

The  words  "estate  or  interest,"  as  used 
in  Rev.  Codes,  S  5904,  providing  that  actions 
to  quiet  title  may  be  maintained  by  a  plain- 
tiff who .  has  an  estate  or  interest  In  real 
property.  Include  both  legal  and  equitable 
estates  and  interests.  Dalrymple  v.  Security 
Loan  &  Trust  Co.,  88  N.  W.  245,  248,  9  N.  D. 
30a  .    . 


Ideas* 

See,  also.  "Vendor's  Lien.** 

Gen.  St.  1866,  c.  75,  §  2,  relating  to  the 
bringing  of  actions  to  determine  adverse 
claims  to  real  property,  and  providing  tliat, 
if  the  defendant  in  such  action  disclaims  in 
his  answer  any  interest  or  estate  in  the  prop- 
erty, the  plaintiff  cannot  recover  costs,  Is 
construed  as  including  liens.  Donohue  v. 
Ladd,  17  N.  W.  381,  383,  31  Minn.  244. 

A  Judgment  lien  is  not  an  estate  or  in- 
terest of  the  land.  It  is  held  that  It  only 
confers  a  right  to  levy  on  the  same,  to  the 
exclusion  of  other  adverse  interests  subse- 
quent to  the  judgment.  Burwell  v.  Tullis,  12 
Minn.  572,  583  (Gil.  486,  497). 

liortsacee's  interest. 

Rev.  St  S  2203,  providing  that  conveyan- 
ces of  land,  and  of  any  "estate  or  interest 
therein,"  may  be  made  by  D.,  Includes  Inter- 
est of  a  mortgagee  In  the  mortgaged  prem- 
ises, and  hence  a  quitclaim  deed  by  the  mort- 
gagee will  operate  as  a  discharge  of  the 
mortgage.  Mason  v.  Beach,  13  N.  W.  884, 
886,  55  Wis.  607. 

The  term  "estate  in  land"  does  not  in- 
clude the  right  of  a  mortgagee  in  mortgaged 
premises.  Such  an  Interest  will  not  make 
the  mortgagee  a  freeholder.  If  he  enters  and 
holds  the  property,  he  Is  obliged  to  account 
to  the  mortgagor,  as  the  owner,  for  the  rents 
and  profits.  If  the  money  due  on  his  bond  is 
paid  to  him,  his  connection  with  the  land  is 
dissolved,  for  there  Is  no  necessity  for  a 
reconveyance,  and  at  his  death  the  mortgage 
interest  passes  to  his  representative,  as  per- 
sonalty. In  these  and  in  all  other  particu- 
lars the  land  seems  to  be  a  mere  pledge  In 
equity  for  the  payment  of  the  debt  It  Is 
true,  he  may  maintain  ejectment  and  enter 
on  the  possession;  but  this  right  springs  into 
existence  In  a  controversy  between  him  and 
the  mortgagor,  rather  than  the  owner.  Such 
rights,  so  devoid  of  all  the  Incidents  of  prop- 
erty, can  scarcely  be  called  an  estate  in 
lands.  Marshall's  Ex'rs  v.  Hadley,  25  Atl. 
325,  326,  50  N.  J.  Eq.  (5  Dick.)  547  (citing 
Wade  v.  Miller,  82  N.  J.  Law  [3  Vroom)  296, 
303). 

Ownership  or  posaessioa  and  ehoses  In 
action. 

"Estate,"  as  used  In  a  will  devising  tes- 
tator's estate,  cannot  be  construed  to  include 
property  which  In  equity  did  not  belong  to 
the  testator.  Crostwalght  y.  Hutchinson,  6 
Ky.  (2  Bibb)  407,  410,  5  Aql  Dec.  619. 

"Estate  and  effects,"  as  used  in  Rev.  St 
1889,  c.  73,  S  107,  which  authorizes  the  re- 
ceiver of  an  insurance  company  to  take 
charge  of  the  estate  and  effects  of  the  com- 
pany, and  to  collect  the  debts  due  and  prop- 
erty belonging  to  it;  means  the  estate  and  ef- 
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fects  owned  hj  the  company,  or  Its  assets, 
and  bence  no  anthorlty  Is  conferred  upon  the 
receiver  to  sue  stockholders  for  the  unpaid 
subscriptions  to  stock  which  bad  been  surren- 
dered to  the  corporation.  Republic  Life  Ins. 
Co.  Y.  Swlgert  25  N.  B.  680,  682,  687,  185  Ul. 
150,  12  L.  R.  A.  828. 

General  words  In  a  deed,  as  **mj  es- 
tate," or  •'my  property,"  or  "all  the  proper- 
ty I  possess,"  do  not  pass,  or  purport  to  pass, 
anything  which  was  not  held  by  the  grantor 
as  bis  own  property.  They  do  not  apply  to 
the  property  of  others  In  the  occupancy  of 
the  grantor.  Jones  t.  Sasser,  18  N.  G.  452, 
468. 

A  devise  of  testator's  real  and  personal 
estate  does  not  apply  to  land  of  which  he  Is 
In  possession  without  color  of  title.  Austin 
V.  Rutland  R.  Co.,  46  Yt  215,  236. 

The  word  "estate,"  as  used  In  Bankr. 
Act  July  1,  1898,  c  541,  |  2,  80  Stat  545  (U. 
8.  Comp.  St  1901,  p.  3420),  authorizing  courts 
of  bankruptcy  to  cause  the  estates  of  bank- 
rupts to  be  collected  and  distributed.  Is  to 
be  construed  as  covering  all  property  In  the 
possession  of  the  debtor  at  the  time  pro- 
ceedings In  bankruptcy  are  commenced,  to 
which  the  trustee  may  fairly  make  color  of 
claim.  In  re  Union  Trust  Co.,  122  Fed.  937, 
940  (citing  White  v.  Schloerb,  178  U.  &  542, 
20  Sup.  Ct  1007,  44  L.  Bd.  1183. 

The  word  "estate"  Is  derived  from  "stat- 
us," and.  In  its  most  general  sense,  means 
position  or  standing  in  respect  to  the  con- 
cerns of  this  world.  In  this  sense  It  includes 
choses  in  action.  However,  it  is  used  in  a 
more  restricted  sense.  Thus  we .  say  that 
*the  estate  is  divested";  and  so,  in  equity, 
where  the  trust  Is  by  agreement  of  the  par- 
ties, we  say  "the  cestui  que  trust  bas  the 
estate."  And  hence  the  word  "estate,"  as 
used  in  Rev.  St  c.  43,  I  2,  providing  that  es- 
tates, veal  and  personal,  of  any  tenant,  shall 
not  go  to  the  surviving  tenant,  but  shall  de- 
scend to  the  heirs  of  the  tenant,  includes  a 
joint  chose  in  action  for  a  tort  Bond  v.  Hil- 
ton, 51  N.  G.  180,  182. 

The  word  "estate"  includes  chose  in  ac- 
tion. Pippin  V.  Blllson,  34  N.  a  61,  62,  55 
Am.  Dea  403;  Vaughan  v.  Town  of  Murfrees- 
borough,  2  8.  E.  676,  677,  96  N.  a  817,  60  Am. 
Rep.  413. 

While  in  some  states  as  narrow  a  defini- 
tion as  possible  has  been  given  to  the  words 
"property"  or  "estate,"  and  a  distinction 
has  been  sought  to  be  drawn  between  things 
in  possession  and  things  or  choses  in  action 
— ^between  property  and  a  daim  to  property 
— as  used  in  the  statutes  of  Rhode  Island  it 
is  given  an  extremely  broad  sense,  and  in- 
cludes choses  in  action  as  well  as  property 
in  possession.  Gooney  v.  Lincoln,  87  Atl. 
1031,  1032,  20  R.  L  183. 


Personal  estato  ooilj. 

A  will  giving  testator's  wife  all  his  real 
estate  during  her  life,  and  providing  that  an 
appraisement  only  of  his  estate  shall  be 
made,  and  directing  that  his  estate  shall  not 
be  sold  to  pay  debts  for  which  he  was  a 
surety  until  property  treated  in  trust  should 
be  sold,  when  his  estate  should  be  charged 
with  any  deficiency,  cannot  be  construed  to 
Include  realty,  but  applies  only  to  personalty, 
though  the  word  "estate"  is  sufficiently  com- 
prehensive to  embrace  property  of  every 
description,  and  will  charge  lands  with  debts 
if  used  with  other  words  which  indicate  an 
intention  to  charge  them.  Archer  v.  De- 
neale,  26  U.  S.  a  Pet)  585»  588,  7  U  SO.  272. 

The  word  "estate^"  as  used  in  a  residu- 
ary legacy  bequeathing  all  of  testator's  resid- 
uary estate,  ordinarily  means  personal  prop- 
erty only;  but,  where  the  term  "real  and 
personal  estate"  is  used,  all  the  residuary 
property  of  every  description  will  pass. 
Blagge  V.  Miles  (U.  8.)  8  Fed.  Gas.  559,  569. 

A  will  bequeathing  "the  rest  and  residue 
and  remainder  of  my  estate,  consisting  in 
ready  money.  Jewels,  leases.  Judgments, 
mortgages,  etc,  or  in  any  other  thing  what- 
soever," should  be  construed  as  applicable 
to  personal  estate  only.  Tlmewell  v.  Per- 
kins, 2  Atk.  102  (dted  in  Sites  v.  Eldredge, 
18  AU.  214,  216,  45  N.  J.  Bq.  [18  Stew.)  632, 
648,  14  Am.  St  Rep.  760). 

The  word  "estate"  may  mean  either 
real  or  personal  property,  and  it  may  be 
descriptive  of  the  locality  or  quality  or 
amount  of  the  property  only,  or  of  the  quan- 
tity of  time  or  Interest  therein,  or  both;  and, 
when  it  is  used  in  a  will  as  descriptive  of 
the  subject  or  property  devised,  it  will  be 
considered  as  descriptive  also  of  the  interest 
in  the  subject  devised,  unless  manifestly 
used  in  a  different  sense.  Thus  the  term 
"residue  of  my  estate"  will  be  restrained  and 
qualified  to  mean  personal  estate  only,  in  the 
absence  of  circumstances  calculated  to  show 
that  such  was  the  testator's  intention.  Sln- 
nlckson  v.  Drew,  14  N.  J.  Law  (2  J.  S.  Green) 
68,  73. 

A  will,  following  a  devise  of  all  of  tes- 
tator's real  estate  which  he  had  at  the  date 
of  the  will,  bequeathing  all  the  rest,  residue, 
and  remainder  of  his  estate,  does  not  Include 
real  estate  afterwards  acquired  by  the  testa- 
tor, but  is  limited  to  personalty,  though  the 
word  "estate"  ordinarily  is  sufficient  to  in- 
clude all  property,  real  and  personal.  Ha- 
vens V.  Havens  (N.  Y.)  1  Sandf.  Ch.  324,  334^ 

*  Where  a  testator  directs  the  trustee  at 
the  expiration  of  his  term  to  sell  such  resi- 
due of  his  "estate  and  effects,"  or  such  "ef- 
fects as  shall  be  upon  the  said  farm,"  the 
use  of  the  word  "effects"  in  the  second  in- 
stance shows  that  by  the  words  "the  resi- 
due of  his  estate  and  effects"  he  meant  only 
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•nek  as  constltiited  personal  property.    Mnr- 
rell  ▼.  Hurrel,  5  Bam.  &  Aid.  1& 

Rev.  Codes,  c.  119,  |  11,  proYldlng  for  the 
disposing  of  a  person's  estate  by  a  nuncupa- 
tive will,  cannot  be  construed  to  include 
land,  though  the  word,  in  its  general  sense, 
Is  broad  enough  to  include  land.  Smithdeal 
▼.  Smith,  64  N.  C.  62,  53. 

Code  lfi92,  I  2180,  providing  that  the 
clerk  of  the  chancery  court,  when  appointed 
guardian  of  a  minor  who  has  property,  shall 
be  allowed  not  more  than  10  per  cent  "on 
the  amount  of  the  estate,"  if  finally  settled 
by  him,  or  not  more  than  6  per  cent  if  not 
so  settled,  applies  to  the  personal  estate  and 
the  income  of  the  realty,  and  not  to  the  cor- 
pus of  the  real  estate.  Harkleroad  y.  Max- 
well, 25  South.  878,  874,  77  Miss.  117. 

A  will  attested  by  only  two  witnesses, 
after  several  bequests  of  pecuniary  legacies, 
proceeded:  "I  give  and  bequeath  the  bal- 
ance of  my  estate  including  a  double  case 
gold  watch,  my  clothing,  books,"  etc.,  'to  be 
equally  diyided  as  follows,"  etc.  'The  lega- 
cies above  mentioned  to  be  paid  out  in  one 
year."  Held,  that  the  will  did  not  operate 
to  dispose  of  real  estate,  the  words  In  ques^ 
tion  being  so  associated  and  connected  with 
gifts  of  personalty  that  the  rule  of  ejusdem 
generis  applied,  and  limited  their  application 
to  estates  of  the  same  kind.  Bartlett  v. 
Munroe,  88  Mass.  (21  Pick.)  96, 100. 

Parsons  aad  personal  faonltiesy  status 


A  policy  of  life  Insurance  redtlng  that 
It  was  for  the  benefit  of  the  estate  of  the  In- 
sured, in  Its  strict  legal  signification,  embra- 
ces neither  the  administrator,  the  heir,  nor 
the  creditor  of  the  assured,  and  means  the 
effects,  personal  and  real,  left  by  the  dece- 
dent when  given  a  signification  with  refer- 
ence to  a  period  subsequent  to  his  death,  and 
that  Is  the  date  when  the  benefit  was  to  ac- 
crue; but  such  literal  signification  would  be 
absurd  in  this  case,  for  the  word  "benefit" 
must  be  Interpreted  with  reference  to  per- 
sons, not  things.  Pace  v.  Pace,  19  Fla.  438, 
452. 

In  an  Insurance  policy  procured  by  a 
mortgagee  on  property  mortgaged  to  him, 
the  policy  purported  to  Insure  the  "estate  of 
R."  It  was  held  that  the  word  "estate" 
must  have  been  Intended  to  describe  such  per- 
son as  had  upon  R.'8  death  succeeded  to  his 
title,  and  would  not  waive  a  condition  in  the 
policy  that  the  sole  ownership  of  the  prop- 
erty must  be  In  the  Insured,  or  the  policy 
would  be  void,  and  would  not  include  one  to 
whom  the  property  had  been  conveyed  In 
trust  to  pay  debt  Weed  v.  London  &  Lan- 
cashire Fire  Ins.  Co.,  22  N.  H.  229,  231,  116 
N.  T.  106. 

Where  a  fire  Insurance  policy  was  made 
payable  to  the  "estate  of  R.,"  the  words  "es- 
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tate  of  R."  did  not  have  a  definite  legal  sig- 
nification, meaning  It's  administratrix,  but 
rather  came  within  the  rule  tiiat  where  the 
name  of  the  person  for  whose  benefit  the 
Insurance  Is  obtained  does  not  appear  upon 
the  face  of  the  policy,  or  if  the  designation 
used  is  applicable  to  several  persons,  or  if 
the  description  is  Imperfect  or  ambiguous, 
extrinsic  evidence  may  be  resorted  to,  to  as- 
certain the  meaning  of  the  contract  Clin- 
ton V.  Hope  Ins.  Co.,  45  N.  T.  454,  461. 

The  word  "estate,"  In  an  assessment  for 
a  public  improvement  assessing  the  cost  to 
the  estate  of  a  certain  person,  should  be  con- 
strued in  Its  common  meaning,  to  indicate 
not  only  the  property,  but  the  takers  of  it; 
and,  when  It  is  said  that  an  estate  is  char- 
ged with  the  payment  of  any  claim.  It  is 
well  understood  that  those  who  are  to  take 
with  the  incumbrance  are  to  pay  it  In  due 
proportion  among  theoL  Manifestly  this  lan- 
guage was  adopted  not  only  to  designate  the 
property,  but  also  that  the  former  owner 
was  dead,  and  that  there  were  successors  in 
title  whom  It  was  more  convenient  to  desig- 
nate In  mass,  without  separately  naming 
them.  Moale  v.  City  of  Baltimore,  61  Md. 
224,238. 

A  deed  to  an  executor  which  set  apart 
distributed,  and  conveyed  "a  lot  of  land  to 
the  estate  of  Daniel  W.  Hart,"  he  being  dead, 
does  not  pass  the  legal  title  to  the  premises 
to  the  sole  devisee  of  such  Hart,  and  a  pur- 
chaser of  the  Interest  of  such  devisee  ac- 
quires no  legal  title.  Simmons  v.  Sprat  20 
Fla.  495,  505. 

A  statute  making  the  confirmed  habit  of 
drunkenness  on  the  part  of  the  husband  of 
not  less  than  one  year's  duration,  accom- 
panied with  a  wasting  of  his  "estate,"  a 
ground  for  divorce,  should  be  construed  to 
Include  his  mental  and  physical  faculties. 
Shuck  V.  Shuck,  70  Ky.  (7  Bush)  806,  307. 

The  word  "estate,"  as  used  In  the  rule 
that  an  indictment  should  state  the  estate 
of  the  defendant  means  the  defendant's 
rank  In  life.  State  v.  Bishop,  15  Me.  (8 
Shep.)  122,  124. 

Possibility  or  eontlnsenoy* 

"A  possibility  or  contingency  Is  not  an 
'estate.'  "  Richards  v.  Bellingham  Bay  Land 
Co.,  54  Fed.  209,  211,  4  C.  C.  A.  290. 

Proceeds  of  real  estate. 

In  a  will  as  follows:  "I  give  and  be- 
queath unto  my  dear  wife  K.  all  my  estate, 
real  and  personal,  and  wheresoever  found  at 
the  time  of  my  death,  giving  her  full  power 
and  authority  to  sell  the  whole  or  any  part 
of  my  said  real  estate  and  execute  a  deed 
and  deeds  therefor,  and  in  case  any  of  my 
said  'estate'  be  'left'  after  the  death  of  my 
wife  I  order  It  to  be  divided,"  etc.— "estate" 
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inchides  as  much  of  the  proceeds  of  the  real 
estate  which  the  wife  sold  during  her  life 
as  remains  undisposed  of  at  her  death. 
Hence  the  subsequent  devisees  would  be  en- 
titled to  this  fund.  Appeal  of  Brockley  (Pa.) 
4  AU.  210,  211. 

Property  oompared  amd  distimgiiUl&ed. 

The  word  "estate"  has  a  broader  sig- 
nification that  the  word  ••property."  Pippin 
r,  Ellison,  34  N.  C.  61,  62,  55  Am.  Dec.  403; 
Vaughan  v.  Town  of  Murfreesborough,  2  S. 
B.  676,  677,  96  N.  C.  317,  60  Am.  Rep.  413. 

The  word  •'property,"  used  In  a  will, 
has  as  broad  a  meaning  as  •'estate  of  suc- 
cession," and  Is  Identical  with  those  words. 
Succession  of  Marks,  35  La.  Ann.  1054. 

"Property"  Is  defined  to  mean  estate,  and 
"estate"  to  mean  property,  and  It  is  other- 
wise said  that  property  is  the  right  a  man  can 
have  to  anything,  real  or  personal.  The  word 
••property"  comprehends  the  meaning  of  both 
words,  and  hence  it  is  held  that  where  an 
officer  made  a  return  under  the  statute  that 
he  could  find  no  corporate  property  wherein 
to  satisfy  the  execution,  using  the  words  of 
the  statute,  "corporate  property  or  estate,"  it 
was  held  to  be  sufficient  Stanley  T.  Stan- 
ley, 26  Me.  as  Shep.)  191,  199. 

Property  oonveyed  in  trust. 

A  fire  insurance  policy  which  insures  the 
••estate"  of  O.  includes  and  sufficiently  de- 
scribes property,  left  by  O.,  which  before  his 
death  he  had  conveyed  to  a  trustee  for  the 
benefit  of  his  creditors.  A  failure  to  men- 
tion the  trust  in  the  policy  does  not  avoid  it 
under  a  condition  therein  that  it  shall  be 
void  if  the  exact  interest  of  the  assured  in 
the  property,  whether  as  owner,  trustee,  or 
mortgagee,  or  otherwise,  be  not  truly  stated 
therein.  "Estate^"  as  used  in  an  insurance 
policy  as  above,  is  an  indeterminate  word, 
the  precise  meaning  of  which  is  to  be  ascer- 
tained from  circumstances  under  which  it  is 
used.  It  may  be  used  to  represent  the  in- 
terest of  administrators  in  personal  estate,  or 
the  interest  of  a  widow  and  heirs  in  real  es- 
tate, or  the  Inter^t  of  all  these  in  both  per- 
sonal and  real  estate,  and  the  scope  to  be 
given  to  it  will  depend  largely  on  the  i>ersons 
who  procure  the  policy  and  the  purposes  for 
which  it  was  procured.  Weed  v.  Hamburg- 
Bremen  Fire  Ins.  Co.,  81  N.  B.  281,  232,  133 
N.  Y.  394. 

Property  in  excess  of  debts. 

••Estate"  means  that  which  a  man  is 
worth  In  property — ^that  is,  the  value  of  his 
property  over  and  above  his  liabilities — and 
the  amount  of  a  deceased  person's  estate  is 
what  he  is  worth  after  payment  of  his  debts. 
Smith  V.  Terry,  12  Aa  204^  205,  43  N.  J. 
Bq.  (16  Stew.)  669. 


Property,  real  and  personal* 

••The  word  'estate,'  unqualified  op  re- 
stricted, is  always  construed  to  embrace 
every  description  of  property,  real,  personal, 
and  mixed."  Pulllam  v.  PulUam  (U.  S.)  10 
Fed.  25,  40;  Weatherhead's  Lessee  v.  Bas- 
kerville,  52  U.  a  (11  How.)  329,  358,  13  L. 
Ed.  717;  Archer  v.  Deneale,  26  U.  a  (1  Pet) 
585,  589,  7  L.  Ed.  272;  Allen  v.  White,  97 
Mass.  504,  507;  Hooper  v.  Hooper,  63  Mass. 
(9  Gush.)  122,  129;  Bates  v.  Sparrell,  10 
Mass.  323,  324;  Andrews  v.  Brumfield,  82 
Miss.  107,  108;  Hartson  v.  Elden,  26  Atl. 
561,  562,  50  N.  J.  Eq.  (5  Dick.)  522;  Carter 
V.  Gray,  43  Atl.  711,  58  N.  J.  Bq.  411;  Whit- 
taker  V.  Whittaker,  40  N.  J.  Bq.  (13  Stew.) 
33,  34;  Stewart  v.  Stewart,  47  Aa  633,  637, 
61  N.  J.  Eq.  26;  Cook  v,  Lansing,  8  AU.  132, 
133,  40  N.  J.  Bq.  (13  Stew.)  369;  Willard's 
Ex'r  V.  Wlllard  (N.  J.)  21  Atl.  463,  464;  Fos- 
dlck  V.  Town  of  Hempstead,  8  N.  Y.  Supp. 
772,  774,  55  Hun,  611;  Lamb  v.  Lamb,  14 
N.  Y.  Supp.  206,  210,  60  Hun,  577;  Jackson 
V.  Delancey  (N.  Y.)  11  Johns.  365,  374;  Tur- 
bett  V.  Turbett  (Pa.)  8  Yeates,  187,  2  Am. 
Dec.  369;  Appeal  of  Lewis,  108  Pa.  133,  137; 
Gourley  T.  Thompson,  34  Tenn.  (2  Sneed) 
387,  393;  CJole  v.  Proctor  (Tenn.)  54  S.  W. 
674,  676;  Campbell  v.  Campbell,  37  Wis.  206, 
216;  Hunter  v.  Husted,  45  N.  0.  141;  Bamea 
V.  Patch,  8  Ves.  604,  608. 

The  word  "estate,"  as  used  in  a  will,  in- 
cludes both  real  and  personal  property. 
Johnson  v.  Johnson,  32  Minn.  513,  515,  21 
N.  W.  725;  Fosdick  v.  Town  of  Hempstead, 
8  N.  Y.  Supp.  772,  774,  55  Hun,  611;  Laing  v. 
Barbour,  119  Mass.  523;  Price  v.  Price,  52 
N.  J.  Bq.  (7  Dick.)  326,  329.  29  AtL  679; 
Carter  v.  Gray,  43  AtL  711,  58  N.  J.  Bq. 
411. 

"Estate,"  as  used  in  an  administrator's 
bond,  conditioned  that  the  administrators 
should  make  an  inventory  of  all  the  goods, 
chattels,  credits,  and  estate  of  the  deceased, 
comprehends  real  as  well  as  personal  prop- 
erty.   Edwards  v.  White,  12  Conn.  28,  85. 

"Estate,"  as  used  in  a  provision  in  a  will 
that  testator's  wife  should  have  her  lawful 
right  of  dower  out  of  his  estate,  should  be 
construed  as  including  both  real  and  personal 
property.  Adamson  v.  Ayres,  5  N.  J.  Bq.  (1 
Halst  Ch.)  849,  352. 

"Estate,"  as  used  in  a  clause  of  a  will  in 
which  testator  disposes  of  his  whole  estate, 
giving  certain  personal  property  to  his  wife, 
and  providing  that  her  acceptance  thereof 
shall  exclude  her  from  any  further  demands 
on  testator's  estate,  cannot  be  construed  to 
mean  personal  estate,  but  means  all  of  his 
estate,  both  real  and  personal.  Norris  v. 
Clark,  10  N.  J.  Eq.  (2  Stodit)  61,  54. 

The  word  "estate"  has  a  broad  significa- 
tion, and  would,  of  course,  be  sufficient  to 
pass  personalty.    A  clause  of  a  will,  void  as 
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deylslng  real  estate  to  aliens,  does  not  make 
void  for  repugnancy  a  subsequent  clause 
converting  it  into  personalty,  and  providing 
for  payment  thereof  to  the  same  person. 
Greenwood  v.  Greenwood,  53  N.  E.  101,  102, 
178  111.  387. 

As  used  in  a  release  executed  by  an 
belr,  purporting  to  release  and  relinquish 
**all  and  every  claim  and  demand  which  I 
have  against  the  estate"  of  his  deceased  an- 
cestor, '^estate"  includes  both  real  and  per- 
sonal estate.  Thornton  v.  Mulquinne,  12 
Iowa,  549,  556,  79  Am.  Dec.  548. 

Where  the  word  "estate"  is  used  in  a  re- 
lease of  inheritance  of  a  certain  person,  stat- 
ing that  ''I  have  no  claim  after  the  death  of 
my  parents  in  my  father's  or  mother's  es- 
tate," the  word  "estate,"  being  used  without 
limitation,  is  sutficiently  comprehensive  to 
embrace  property  of  every  description.  Sto- 
lenburg  v.  Diercks,  90  N.  W.  525,  526,  117 
Iowa,  25. 

The  word  •^tate,"  as  used  in  a  will, 
means  real  or  personal  property  according  to 
the  sense  in  which  it  is  used,  and  that  sense 
must  often  be  ascertained  by  the  connection 
in  which  the  word  is  placed,  or  the  subject- 
matter  to  which  it  has  reference.  Sinnick- 
son  V.  Snitcher,  14  N.  J.  Law  (3  J.  8.  Green) 
53,  63. 

The  term  "estate"  embraces  all  property, 
in  whatever  form  it  may  have  existed,  with- 
out specifically  mentioning  the  classes  and 
subdivisions  of  which  it  was  composed,  and 
whether  it  be  real  or  personal  property. 
And  in  a  will  the  terms  "all  my"  estate  and 
"my  whole"  estate  are  both  descriptive  of  the 
word  "estate,"  and  equally  broad  and  com- 
prehensive in  their  import  Equitable  Guar- 
antee &  Trust  Ck>.  y.  Rogers,  44  Atl.  789,  792, 
7  Del.  Ch.  398. 

"Estate,"  as  used  in  a  statute  requiring 
notice  of  the  sale  of  real  estate  by  an  execu- 
tor or  administrator  to  be  given  to  persons 
interested  in  the  estate,  "does  not  mean  the 
real  estate  to  be  sold,  but  the  entire  estate 
of  the  deceased  to  be  administered  upon, 
real,  personal,  and  mixed."  Shields  v.  Ash- 
ley's Adm'r,  16  Mo.  471,  472. 

As  used  in  Comp.  Laws  1879,  c.  37,  I  1, 
providing  that  letters  testamentary  or  let- 
ters of  administration  shall  be  granted  on 
the  estate  of  a  deceased  person  in  the  county 
in  which  the  deceased  resided  at  the  time  of 
his  death,  and  that  when  any  person  dies 
Intestate  in  any  other  state  or  country,  leav- 
ing any  estate  to  be  administered  within  this 
state,  administration  thereof  shall  be  grant- 
ed by  the  probate  court  of  any  county  in 
which  there  is  any  estate  to  be  administered, 
and  that  the  administration  which  shall  be 
first  lawfully  granted  in  the  last-mentioned 
case  shall  extend  to  all  the  estate  of  the  de- 


ceased within  the  state,  etc.,  "estate"  means 
the  goods,  chattels,  real  estate,  rights,  and 
credits  of  a  deceased  person,  or,  in  other 
words,  the  assets  of  the  deceased.  Perry  v. 
St  Joseph  &  W.  B.  Co.,  29  Kan.  420,  422. 

Ck)de  1880,  §  1981,  providing  that  an  ex- 
ecutor or  administrator  must  give  bond  in 
such  penalty  as  will  be  equal  to  the  full 
value  of  the  "estate"  at  least,  relates  to  the 
rights,  powers,  and  duties  of  an  executor  or 
administrator  with  the  will  annexed,  and 
may  mean  such  estate,  either  real  or  per- 
sonal, or  both,  as  may  be  by  the  will  the 
charge  of  such  executor  or  administrator. 
Ellis  V.  Witty,  63  Miss.  117,  120. 

The  word  "estate,"  as  used  in  the  clause 
of  a  will  as  follows:  "And  touching  all  such 
wordly  or  temporal  estate  as  it  has  pleased 
God  to  bless  or  endue  me  with  in  this  life,  I 
give  and  dispose  of  in  the  following  man- 
ner," etc. — ^prima  facie  imports  and  includes, 
in  its  legal  sense  and  meaning,  all  the  legal 
right  and  title  which  the  testator  then  had 
in  law  in  and  to  the  land  devised.  It  ex  vi 
termini  imports  an  evident  intention  on  the 
part  of  the  testator  to  devise  all  his  right 
and  title  in  the  land  to  the  devisee  named. 
It  is  not  used  as  descriptive  of  the  corpus 
and  locality  of  the  land  merely,  but  included 
with  that  the  legal  idea  and  conception  of 
all  the  right  and  title  to  and  ownership  of 
the  testator  in  the  premises.  Hitch  v.  Pat- 
ten (Del.)  16  Aa  658,  666,  8  Houst  334,  2 
U  R.  A.  724. 

"Estate,"  as  used  in  a  will  disposing  of 
"all  the  remainder  of  the  rents,  profits,  and 
residue  of  my  'estate'  after  the  payment  of 
my  debts,"  should  be  construed  as  carrying 
everything,  both  real  and  pei-sonal,  there  be- 
ing no  particular  expression  to  tie  the  word 
down.  The  word  "estate"  is  susceptible  of 
different  meanings,  according  to  the  con- 
nection in  which  it  is  used  and  the  subject- 
matter  to  which  it  is  applied.  It  may  mean 
real  or  personal  estate,  or  it  may  be  descrip- 
tive of  the  locality  or  quantity  of  land  only, 
or  of  the  quantity  of  time  or  interest  there- 
in, or  of  both,  and,  when  it  is  descriptive  of 
the  subject  of  property  devised,  it  will  be 
considered  as  descriptive  also  of  the  interest 
in  the  subject  unless  manifestly  used  in  a 
different  sense.  Sinnickson  v.  Drew,  14  N. 
J.  Law  (2  J.  S.  Green)  68,  72. 

"Estate,"  as  used  in  a  will  in  which  the 
testator  bequeathed  his  goods,  chattels,  stock 
in  trade,  and  estate,  of  what  nature  and 
kind  soever,  was  not  limited  to  personal 
property  by  the  rule  that  the  general  word 
"estate,"  being  followed  by  the  words 
"goods,  chattels,  stock  in  trade,"  must  be 
confined  to  property  ejusdem  generis.  Hence 
the  effect  of  the  word  "estate"  is  not  re- 
strained merely  by  such  collocations,  and 
any   presumption   which   might  arise   from 
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such  genera]  word  being  used  in  a  restricted  ^ 
MOBe  18  repudiated  by  the  worda  *'of  what 
nature  and  kind  soever"  following.    O'Toole 
y.  Browne,  8  Bl.  &  Bl  672,  58&. 

"Estate,"  as  used  in  Gantt,  Dig.  I  7,  pro- 
viding that  on  the  death  of  a  person  leaving 
minor  children  and  no  widow,  and  an  estate 
less  In  value  than  a  certain  sum,  his  entire 
estate  shall  pass  and  vest  in  his  minor  chil- 
dren, should  be  construed  in  its  popular 
sense,  as  meaning  the  mass  of  property  left 
by  the  decedent  There  are  no  grounds  for 
drawing  a  distinction  between  real  and  per- 
sonal properly  in  the  act,  and,  if  there  were 
any,  the  term  "estate"  must  be  considered  as 
more  aptly  referring  to  real  property.  Har- 
rison v.  Lamar,  83  Ark.  824,  827. 

The  word  "estate"  was  originally  used  to 
designate  the  interest  which  one  had  In  land, 
later  to  indicate  the  land  itself,  technically 
the  corpus.  It  was  afterwards  extended  to 
all  property,  real  and  personaL  Citing  Burr. 
U  D.  "Estate."  In  wills  the  import  of  the 
term  depends  in  a  great  degree  on  its  asso- 
ciation with  other  expressions.  Of  course, 
the  same  is  true  when  it  is  used  in  statutes. 
In  a  very  common  sense  "estate"  signifies  the 
entire  condition  in  respect  to  the  property  of 
an  individual,  as  in  speaking  of  a  bankrupt 
decedent,  or  insolvent  estate,  or  of  adminis- 
tering upon  an  estate.  Here,  not  only  the 
property,  but  indebtedness,  is  part  of  the 
idea.  The  estate  does  not  consist  of  the  as- 
sets only.  If  it  did,  such  expressions  as  "in- 
solvent estates"  would  be  misnomers.  Cit- 
ing Burr.  L.  D.  "Estate."  As  used  in  Civ. 
Code,  §  1313,  which  prohibits  devises  or  be- 
quests to  charitable  or  beneficent  societies  or 
corporations  which  shall  collectively  exceed 
one-third  of  the  estate  of  a  testator  leaving 
legal  heirSy  etc.,  "estate"  means  the  property, 
both  real  and  personal,  which  remains  after 
paying  the  debts  of  the  deceased  and  charges 
of  administration.  In  re  Hinckley's  Estate, 
58  Cal.  457,  518. 

The  word  "estate^'*  in  Code  1878,  c  112, 
I  20,  providing  that  when  any  estate,  real  or 
personal,  is  given  by  deed  or  will  to  any  per- 
son subject  to  a  limitation  contingent,  etc., 
such  estate  may  be  ordered  sold  under  cer- 
tain conditions,  is  used  in  its  most  extensive 
sense,  and  means  the  property  or  thing  given 
by  the  deed  or  will,  and  not  merely  the  inter- 
est therein.  Troth  v.  Robertson,  78  Va.  40, 
50. 

The  word  '"estate,"  as  used  in  St  1798, 
S  10,  subsec.  12,  providing  that  in  certain  in- 
stances the  court  may  allow  the  guardian  to 
exceed  the  income  of  the  estate  of  his  ward 
and  make  use  of  the  principal  thereof  for 
the  maintenance  and  education  of  the  or- 
phan, is  to  be  construed  in  its  natural  and 
legal  meaning,  as  including  the  whole  of  the 
ward's  property  in  the  guardian's   hands. 


Thaw  T.  Falls,  10  Sup.  Ct  10B7,  1042,  186  a 
S.  519,  84  L.  Bd.  531. 

As  used  hi  Act  Cong.  March  2, 1799, 1  66, 
providing  that  in  all  cases  of  insolvency,  or 
where  any  "estate"  in  the  hands  of  execu- 
tors, administrators,  or  assignees  shall  be  in- 
sufficient to  pay  all  the  debts  due  from  the 
deceased,  the  debts  due  the  United  States  on 
any  bond  or  bonds  f6r  the  payment  of  duties 
shall  be  first  satisfied,  and  any  executor,  ad- 
ministrator, or  assignee,  or  other  person  who 
shall  pay  any  debt  due  from  the  person  or 
"estate"  for  whom  or  for  which  they  are  act- 
ing previous  to  the  debt  or  debts  due  to  the 
United  States  shall  be  personally  liable 
therefor,  "estate"  may  embrace  both  real  and 
persona]  property.  "If  It  be  real  estate 
which  passes  to  an  assignee,  the  priority  at- 
taches; and  if,  by  the  laws  of  any  particu- 
lar state,  executors  or  administrators  are 
vested  with  a  control  over  the  realty,  as  well 
as  over  the  personalty,  for  the  purpose  of 
sale  and  pasrment  of  debts,  I  see  no  way  of 
avoiding  a  priority  which  the  United  States 
will  be  entitled  to,  even  out  of  real  estate 
which  may  thus  be  sold.  But  until  sale  is 
actually  made  and  the  proceeds  are  placed  in 
the  hands  of  executors  or  administrators,  it 
is  idle  to  talk  of  the  priority  in  question; 
and  in  no  event  and  under  no  circumstances, 
according  to  my  Judgment,  can  the  right  of 
priority  attach  whilst  the  real  estate  or  its 
proceeds  belong  to  or  remain  vested  in  the 
heirs  at  law."  United  States  v.  Crookshank 
(N.  Y.)  1  Edw.  Cfa.  233.  289. 

The  term  "estate,"  as  used  in  section  52  of 
the  bankruptcy  act  (Act  July  1.  1898,  c.  541, 
30  Stat  559  [U.  S.  Comp.  St  1901,  p.  3441]), 
designating  the  amount  the  clerks  shall  re- 
ceive for  their  services  in  each  estate,  has  no 
restricted  technical  meaning,  but  means  the 
ownings,  real  and  personal  property,  chosea 
in  action — ^whatever  may  belong  to  the  person 
as  defined  in  the  statute.  In  re  Barden  (U« 
S.)  101  Fed.  553,  555. 

As  used  in  Rev.  St  c.  48,  I  3,  providing 
that  all  estates,  real  or  personal,  held  in 
Joint  tenancy,  on  the  death  of  one  shall  not 
descend  or  go  to  the  survivor,  but  shall  de- 
scend or  be  vested  in  the  heirs,  executors,  ad- 
ministrators, etc,  of  the  party  dying,  the 
word  "estates"  is  broad  enough  to  include 
bonds  and  Judgments,  as  well  as  land  and 
other  property.  Ellison  y.  Andrews,  34  N.  C. 
188,  193. 

In  Gen.  St  |  68,  providing  that  when- 
ever any  person  or  corporation  shall  there- 
after make  an  assignment  of  his  or  its  es- 
tate for  the  benefit  of  creditors,  etc.,  the 
word  "estate"  means  all  the  debtor's  prop- 
erty, both  real  and  personal,  not  exempt 
from  execution,  and  thus  indicates  that  the 
statute  was  designed  to  cover  general  as- 
signments. Campbell  v.  Colorado  Coal  & 
Iron  Ca,  10  Pac.  248»  200,  9  Colo.  60;  Id.,  7 
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Pac.  291,  293;    May  v.  Tenny,  IS  Brsj^  Ot 
491,  494,  148  U.  S.  60,  87  L.  Ed.  868. 

The  words  "estate"  and  ••property,"  as 
used  in  Laws  1892,  c  899,  relating  to  taxa- 
ble transfers  of  property,  are  made  by  sec- 
tion 22  of  snch  act  to  include  all  property  or 
interest  therein,  whether  situated  within  or 
without  the  state,  oyer  which  the  state  has 
any  Jurisdiction  for  the  purpose  of  taxation. 
Hence  transfers  of  United  States  bonds  are 
exempted  from  the  operation  of  the  act,  as 
they  are  not  ••property"  within  the  Jurisdic- 
tion of  the  state  for  the  purpose  of  taxation. 
In  re  Sherman's  Estate,  46  N.  E.  1032,  1083, 
158  N.  Y.  1. 

The  word  "estate,"  In  Code  1871,  I  758, 
making  a  person  incompetent  as  a  witness  to 
establish  his  own  claim  against  the  "estate 
of  a  deceased  person"  which  originated  dur- 
ing the  lifetime  of  such  deceased,  should  be 
construed  in  its  broad  and  popular  sense,  to 
signify  all  the  property  of  every  kind  which 
one  leaves  at  his  death.  Jacks  y.  Bride- 
well, 51  Miss.  881,  887;  Rothschild  ▼.  Hatch, 
64  Miss.  654,  661. 

The  words  "estate"  and  "property,"  as 
used  in  Rev.  St  U.  S.  I  510,  concerning  bank- 
ruptcy, and  proYlding  that  no  discharge  in 
bankruptcy  shall  be  granted  if  the  bankrupt 
has  concealed  any  part  of  his  estate  or  ef- 
fects, or  any  books  or  writings  relating  there- 
to, er  has  been  guilty  of  any  fraud  or  negli- 
gence in  the  care,  custody,  or  delivery  to  the 
assignees  of  the  property  belonging  to  him 
at  the  time  of  the  presentation  of  his  peti- 
tion and  inventory,  mean  all  manner  of  prop- 
erty of  which  the  bankrupt  is  possessed,  and 
Include  lands,  so  as  to  bring  cutting  of  tim- 
ber from  lands  belonging  to  the  estate,  for 
the  purpose  ot  defrauding  his  creditors,  with- 
in the  statute.  In  re  Carriers  (U.  S.)  47  Fed. 
488,  444. 

Where,  previous  to  a  marriage,  a  contract 
was  executed  in  which  the  intended  husband 
agreed  that  if  he  died  first  he  would  order 
$1,000  to  be  put  at  interest  for  the  use  of  the 
woman  while  she  remained  his  widow ;  and, 
further,  that  she  should  have  a  right  to  the 
household  furniture,  and  that  the  woman 
agreed  that  she  would  desire  no  more  of  her 
husband's  estate  than  had  been  mentioned, 
the  word  ••estate"  included  not  only  real,  but 
personal,  property.  Shoch  v.  Shoch's  Ex'rs, 
19  Pa.  (7  Har.)  252,  266. 

In  Oity  of  Boston  v.  Inhabitants  of  Ded- 
ham,  46  Mass.  (4  Mete.)  178,  the  court  says: 
"The  leading  and  most  prominent  objection 
taken  by  the  defendants  is  that  the  term 
•estate,'  as  used  in  the  statute  defining  the 
gaining  of  a  settlement,  means  exclusively 
real  estate,  and  that  a  valuation  and  assess- 
ment on  personal  property  do  not  bring  the 
case  within  the  statute.  This,  in  our  opin- 
ion, is  too  restricted  a  definition  of  the  term 


•estate.'  The  term  is  of  very  broad  and  ex- 
tensive application,  and  clearly  comprehends 
personal  as  well  as  real  estate."  In  Archer 
V.  Deneale,  26  U.  S.  (1  Pet)  688,  7  L.  Ed, 
272,  Chief  Justice  Marshall  said  that  the 
word  ••estate"  is  sufilciently  comprehensive 
to  embrace  property  of  every  description,  and 
will  charge  lands  with  debts,  if  used  with 
other  words  which  Indicate  an  intention  to 
charge  them;  and,  where  a  will  provides 
that  certain  l^acles  should  be  paid  out  of 
his  ••estate,"  it  means  the  whole  estate  of  the 
testator,  real  and  personal.  Taylor  v.  Dodd 
(N.  T.)  2  Thomp.  &  C.  88,  92. 

Where  legacies  are  directed  to  be  paid 
out  of  the  "estate"  of  a  testator,  the  real  es- 
tate is  charged  with  the  legacies.  Cox  v. 
Coricendall,  18  N.  J.  Eq.  (2  Beasl.)  138,  139. 

The  old  definition  of  the  word  ••estate" 
generally  confined  it  to  land  or  realty. 
Thus,  according  to  Lord  Coke,  state  or  es- 
tate signifies  such  inheritance,  freehold,  term 
for  years,  etc.,  ••as  any  man  hath  In  lands  or 
tenements."  Co.  Litt  846.  Cowell  defines  it 
to  be  ••that  title  or  Interest  which  a  man 
hath  in  lands  or  tenements."  But  according 
to  the  modem  doctrine,  the  term  "estate"  is 
of  much  more  extensive  import  and  applica- 
tion, and  clearly  comprehending  things  per- 
sonal as  well  as  real  estate.  Countess  of 
Bridgwater  v.  Duke  of  Bolton,  1  Salk.  237. 
In  general,  whenever  legal  enactments  are 
intended  to  apply  exclusively  to  one  or  the 
other  of  these  different  species  of  property, 
the  statutes  use  the  proper  qualifying  words 
"personal"  or  ••real"  estate,  as  the  case  may 
require.  Bead  t*  Town  of  Jamaica,  40  Vt 
629,636. 

Property  shown  hy  iaTeatory* 

St  1888,  c.  822,  providing  that,  when  the 
amount  of  the  estate  of  a  deceased  person 
shall  be  absorbed  or*  used  up  in  the  payment 
of  certain  expenses  and  of  the  allowance  to 
the  widow,  it  shall  not  be  necessary  to  rep- 
resent such  estate  insolvent  and  if  the  es- 
tate be  thus  settled  the  administrator  shall 
be  wholly  discharged  from  all  claim,  etc., 
has  ••reference  to  the  estate  represented  by 
the  inventory."  It  does  not  include  ••all  the 
property  rights  and  credits  of  the  intestate. 
If  it  were  not  so,  a  faithful  administrator, 
by  the  omission  to  include  any  property  or 
credit  in  the  inventory  because  he  had  no 
knowledge  of  its  existence,  would,  by  settle- 
ment of  the  estate,  as  provided  in  the  act  be 
subject  to  a  suit  when  first  knowledge  of 
such  omission  might  be  presented  to  him  at 
the  trial."  Longfellow  v.  Patrlc,  26  M&  (12 
Shep.)  18,  20. 

Beat  estate  only. 

While  in  its  popular  sense  the  word  "es- 
tate" Includes  both  real  and  personal  prop- 
erty, in  a  strictly  technical  sense  it  applies 


ESTATE 


2488    ESTATE  BT  THE  CURTESY 


to  realty  only;  and  so  where  a  scire  facias 
on  a  Judgment,  Issued  under  an  act  which 
referred  solely  to  real  estate,  required  de- 
fendants to  show  cause  why  judgment  should 
not  be  levied  out  of  the  "estates"  instead  of 
out  of  the  "real  estate,"  and  where  the  ver- 
dict was  for  the  amount  of  the  Judgment 
"to  be  levied  out  of  the  lands  and  tene- 
ments," subject  to  the  payment  of  the  judg- 
ment, the  variance  was  immaterial.  Mess- 
more  V.  Williamson,  41  Atl.  1110,  1111,  189 
Pa.  73,  69  Am.  St  Hep.  791. 

"Estate/*  is  defined  to  be  the  interest 
which  any  one  has  in  lands  or  in  any  other 
subject  of  property  (Black's  Law  Diet),  but 
as  used  in  a  provision  of  a  will  as  follows: 
"With  regard  to  my  Tuscararo  'estate,'  if 
my  brother  T.  will  take  it  at  1,000  pounds, 
one-half  cash,  or  upon  interest  from  the  day 
of  acceptance,  and  the  other  half  to  carry 
interest  three  years  after  that  date.  In  case 
my  brother  T.  refuses  the  offer,  my  execu- 
tors will  then  proceed  to  the  sale  of  that 
'estate'  by  private  or  public  sale  as  they  may 
judge  best,  as  well  as  my  stock,  farming 
utensils,  store  goods,"  etc. — it  means  real  es- 
tate. Turbett  v.  Turbett  (Pa.)  3  Yeates,  187, 
192,  2  Am.  Dec.  369. 

The  word  "estate,"  in  Code,  §  2403,  di- 
recting dower  to  be  assigned  bo  as  to  give 
the  widow  one-third  in  value  of  the  whole 
estate,  is  synonymous  with  "land"  as  used 
in  section  2398,  giving  the  widow  dower  in 
one-third  of  all  the  lands  of  which  her  hus- 
band was  the  owner  at  his  death.  Puryear 
V.  Puryear,  64  Tenn.  (5  Baxt)  640,  644. 

"Estate,"  as  used  in  Laws  1886,  c.  267, 
providing  that,  where  the  trust  is.  or  shall 
be  expressed  in  the  instrument  creating  the 
trust,  every  sale  or  act  of  the  trustee  in  con- 
travention of  the  trust  is  void;  provided, 
however,  that  the  Supreme  Court  shall  have 
power  to  authorize  any  such  trustee  to  mort- 
gage or  sell  any  such  real  estate  whenever 
it  shall  appear  to  the  satisfaction  of  the 
court  that  it  is  for  the  best  interest  of  said 
estate  to  so  do,  and  that  it  is  necessary  and 
for  the  benefit  of  the  estate  to  raise  by  mort- 
gage thereon,  or  by  a  sale  thereof,  funds 
for  the  preserving  or  improving  such  estate 
— ^means  real  estate.  In  re  Roe,  6  N.  Y. 
Supp.  464,  465,  53  Hun,  433. 

"Estate  or  interest  in  land,"  as  used  in 
2  Rev.  St  pp.  134,  135,  SS  6,  8,  enacting  that 
no  estate  or  interest  in  land,  other  than  leases 
for  a  term  not  exceeding  one  year,  shall  be 
assigned  unless  by  act  or  operation  of  law, 
or  by  deed  or  other  conveyance  in  writing, 
is  employed  comprehensively,  and  means  ev- 
ery species  and  title  to  real  property  known 
to  the  law.  Agate  v.  Gignoux  (N.  Y.)  1  Rob. 
278^284. 

Bcmalnder. 

"Estate,"  as  used  in  Gen.  St  1894,  i 
1603,  providing  that  minors,  insane  persons. 


and  others  under  disability,  having  an  es- 
tate in  or  lien  on  land  sold  for  taxes,  may 
redeem  the  same  within  two  years  after  such 
disability  shall  cease,  should  be  construed 
to  include  remainders,  either  vested  or  con- 
tingent Minnesota  Debenture  Co.  v.  Dean* 
89  N.  W.  848,  849,  85  Minn.  473. 

Reversion. 

A  reversion  may  pass  under  the  term 
"estate,"  if  not  restrained  or  qualified. 
Hooper  v.  Hooper,  63  Mass.  (9  Gush.)  122, 
129. 

Rlfl;l&t  of  re-entry. 

The  phrase  "estate  or  interest  in  real 
property  descendible  to  heirs,"  in  2  Rev.  St 
p.  57,  §  2,  making  such  estate  devisable,  does 
not  include  the  right  of  the  grantor  to  re- 
enter for  breach  of  the  condition  subsequent 
Upington  v.  Corrlgan,  45  N.  E.  359,  360,  151 
N.  Y.  143^  87  L.  R.  A.  794. 

Seat  in  Stock  Exol&ance. 

Laws  1896,  c.  908,  art  10  (the  transfer 
tax  law),  provides  that  the  words  "estate" 
and  "property,"  as  used  in  the  statute,  shall 
include  all  property  and  Interest  therein, 
whether  situated  within  or  without  the  state, 
and  hence  a  seat  in  the  New  York  Stock  Ex- 
change is  within  the  statute.  In  re  Hell- 
man's  Estate,  66  N.  E.  809,  810,  174  N.  Y. 
254,  95  Am.  St  Rep.  582. 

Shares  in  corporation* 

A  statute  providing  that  all  gifts  of  any 
"estate  or  interest  in  lands,"  save  as  by  the 
said  act  is  directed,  should  be  void,  cannot 
be  construed  to  include  shares  in  incorporat- 
ed companies  holding  land  for  the  purposes 
of  their  business,  such  as  canal,  waterworks, 
and  gas  companies.  Edwards  v.  Hall,  35 
Eng.  Law  &  Eq.  433,  440. 

Trade  or  business. 

"Estate,"  as  used  in  an  answer  by  a 
wife,  in  an  action  against  her,  that  the  notes 
sued  on  are  not  a  charge  on  her  separate 
estate,  cannot  be  construed  to  mean  her 
separate  trade  or  business,  though  the  word 
"estate"  in  Its  full  sense  may  perhaps  in- 
clude trade  or  business.  Gillespie  v.  Smith, 
30  N.  W.  526,  527,  20  Neb.  455. 

ESTATE  AT  SinETEBAKOB. 

See  "l^enant  at  Sulferance.'' 


ESTATE  AT  WHX. 

See  "Tenant  at  WilL* 

ESTATE  BY  THE  OUBTEST« 

See  "Curtesy.* 


ESTATE  BY  ENTIRETY 
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B8TATS  VY  ENTIRETY. 

See  "Entirety  (Estate  byX" 

ESTATE  DESCENDED. 

The  term  "estate  descended'*  is  applica- 
ble only  to  real  estate.  Williams  y.  Stone- 
street  (Ya.)  8  Rand.  659. 

ESTATE  FOB  UFE. 

See  "life  Estate." 

ESTATE  FOB  TEABS. 

"Estates  for  years"  embrace  such  as  are 
for  a  single  year,  or  for  a  period  still  less, 
if  definite  and  ascertained,  as  a  term  for  a 
fixed  number  of  weeks  or  months,  as  well 
as  for  any  definite  number  of  years,  how- 
ever great.  Brown's  Adm'rs  v.  Bragg,  22 
Ind.  122,  125  (quoting  Washb.  Real  Prop, 
p.  291). 

An  "estate  for  years"  is  one  that  is  cre- 
ated by  a  contract,  technically  called  a 
'leasee"  whereby  one  man,  called  the  "less- 
or," lets  another,  called  the  "lessee,"  the  pos- 
session of  lands  or  tenements  for  a  term  of 
time  fixed  and  agreed  upon  by  the  parties. 
Bailey  y.  Bond  (U.  &)  77  Fed.  406,  409,  23 
C.  C.  A.  206. 

An  "estate  for  years"  is  a  contract  for 
the  possession  of  lands  or  tenements  for 
some  determinate  period,  and  this  period 
may  be  less  than  a  year,  as  a  certain  number 
of  months  or  even  weeks.  A  tenant  for 
years  is  never  seised  of  the  lands  leased. 
He  acquires  a  right  of  entry  upon  the  land, 
and  when  he  enters  he  is  possessed,  not  of 
the  land,  but  of  a  term  of  years,  while  the 
seisin  of  the  freehold  remains  in  the  lessor, 
and  the  lessee's  possession  is  the  possession 
of  him  who  has  the  freehold.  A  lease  for  a 
term  of  years  is  not  a  freehold,  but  a  chat- 
tel.—Hutcheson  y.  Hodnett,  42  S.  E.  422, 
424,  115  6a.  990. 

An  estate  for  years  differs,  when  applied 
to  personalty,  from  a  contract  of  hiring,  in 
this^  that  the  latter  is  a  bailment,  conveying 
no  interest  in  the  property  of  the  bailee,  but 
a  mere  right  to  use;  when  applied  to  realty, 
it  differs  from  the  relation  of  landlord  and 
tenant  in  this,  that  in  the  latter  the  tenant 
has  no  estate,  but  a  mere  right  of  use,  very 
similar  to  the  right  of  a  hire  of  personalty. 
Civ.  Code  6a.  1895,  S  3110. 

An  "estate  for  years"  is  one  limited  in 
its  duration  to  a  period  fixed,  or  which  may 
be  made  fixed  and  certain.  If  It  be  tn  lands, 
it  passes  as  realty.  It  may  be  for  any  num- 
ber of  years,  so  that  the  limitation  be  with- 
in the  rule  against  perpetuities.  Cly.  Code 
6a.  1895,  S  8109. 


An  "estate  for  years"  is  only  personal 
property;  a  chattel  real.  Jeffers  v.  Easton, 
Eldridge  &  Co.,  45  Pac.  680,  681,  113  Cal. 
345. 

''Estates  for  years"  have  always  beeo 
classified  as  chattel  interests,  and  properly 
fall  under  any  definition  of  personal  prop- 
erty. State  Trust  Co.  v.  Casino  Co.,  41  N. 
Y.  Supp.  1,  3,  18  Misc.  Rep.  327. 

"Estates  for  years  are  denominated  'es- 
tates in  landa'  ♦  ♦  ♦  They  are  still  chat- 
tels real,  *  *  •  and  are  not  classed  as 
real  estate  in  the  chapter  on  'Title  to  Prop- 
erty by  Descent'  A  Judgment  binds  and  is 
a  charge  upon  them,  yet  they  go  to  the  per- 
sonal representatives  as  assets,  and  vest  in 
the  executors  as  part  of  the  testator's  per^ 
sonal  estate."  State  Trust  Co.  v.  Casino  -Co., 
39  N.  Y.  Supp.  258,  262,  8  App.  Div.  381,  381 
(quoting  Despa]^  y.  Churchill,  53  N.  Y.  119). 

ESTATE  IN  EXPECTANCY. 

See  "Expectant  Estate.** 

ESTATE  IN  FEE. 

See  "Fee.'* 

ESTATE  IN  POSSESSION. 

An  "estate  in  possession"  is  where  the 
owner  has  an  Immediate  right  to  the  pos- 
session of  the  land.  6en.  St  Minn.  1894, 
S  4369;  Comp.  Laws  Mich.  1897,  f  8790; 
Sage  y.  Wheeler  (N.  Y.)  37  N.  Y.  Supp.  1107, 
U08. 

An  "estate  in  possession"  means  merely 
an  estate  in  present  enjoyment,  and,  wheth- 
er occupied  by  tenants  or  entirely  unoccu- 
pied, is  equally  within  section  6268  of  the 
statute  authorizing  a  partition  of  estates  in 
possession.  Bberts  y.  Fisher,  7  N.  W.  211, 
212,  44  Mich.  551. 

The  statute  providing  for  partition  of 
lands  held  by  Joint  tenants  or  tenants  in 
common  gives  the  right  to  a  person  who  has 
an  estate  in  possession  in  the  lands  of  which 
partition  is  sought,  but  not  to  one  who  has 
only  an  estate  therein  in  remainder  or  re- 
version. The  term  "estate  in  possession" 
does  not  require  actual  possession,  but  is 
doubtless  used  here  in  the  same  sense  as 
defined  in  the  same  statute,  namely:  "An 
estate  in  possession  Is  where  the  owner  has 
an  immediate  right  to  the  possession  of  the 
land;  an  estate  in  expectancy  is  where  the 
right  to  the  possession  Is  postponed  to  a 
future  period."  Now,  though  the  owner  of 
a  merely  "expectant  estate,"  as  defined  by 
the  statute,  would  not  be  «ititled  to  main- 
tain a  bill  for  partition,  yet  we  think  it  clear 
that  the  immediate  right  of  possession.  In 
defining  "estates  In  possession,"  does  not 
mean  the  absolute  right  of  possession  as 
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against  all  poeslble  rights  or  powers  giyen 
for  special  purposes,  and  which  have  not 
been,  but  may  or  may  not  be,  exerted  or  re- 
quired for  the  accomplishment  of  such  spe- 
cial purposes.  The  owner  may  be  said  to 
have  an  estate  in  possession  unless  there  be 
some  intervening  estate  in  the  land,  the  own- 
er of  which  has  a  present  paramount  right 
of  possession  as  against  him.  Campau  t. 
Campau,  19  Mich.  116»  122,  128. 

ESTATE  IN  RTSMAfWDEB, 

See  ^'Remainder  (Bstate  In).*' 

ESTATE  IN  BEVEBSIOir. 

See  "Reversion.'* 

ESTATE  IN  TRUST* 

See  "Trust  Estate."* 

ESTATE  OF  BOWEB* 

See  "Dower.* 

ESTATE  OF  HOMESTEAD. 

The  estate  of  a  surviving  husband  or 
wife  in  the  homestead,  which  is  called  in 
the  books  an  "estate  of  homestead,"  is  an 
estate  for  life,  with  no  limitation  upon  the 
manner  of  its  enjoyment,  but  the  homestead 
premises  are  transferred  to  the  survivor  by 
operation  of  law,  and  may  thereafter  contin- 
ue to  be  occupied  as  a  homestead  or  not,  as 
the  interest  and  convenience  of  such  sur- 
vivor may  require.  Holbrook  r.  Wightman, 
17  N.  W.  280,  81  Minn.  168. 

ESTATE  OF  INUEKITANOE. 

An  "estate  of  inheritance*'  is  an  estate 
which  may  descend  to  heirs.  It  includes  all 
freehold  estates,  except  estates  for  life. 
Crawl  V.  Harrington,  49  N.  W.  1118,  1119, 
33  Neb.  107;  Gasteel  ▼.  Potter,  75  S.  W.  697, 
598»  176  Mo.  76. 

An  estate  "acquired  by  inheritance'*  is 
one  tliat  has  descended  to  the  heir  or  been 
cast  upon  the  possessor  by  the  simple  opera- 
tion of  law.  In  re  Donahue's  Bstate,  86  CaL 
329,  332. 

A  statute  providing  that  the  widow  shall 
be  endowed  of  the  third  part  of  all  the 
lands  whereof  the  husband  was  seised  of  an 
^'estate  of  inheritance^'  at  any  time  during 
the  marriage  does  not  require  that  the  hus- 
band must  have  had  a  strict  legal  title. 
Where  the  husband  went  into  possession 
under  a  valid  purchase  and  held  continuous 
possession  for  over  11  years,  he  was  seised 
of  an  estate  of  inheritance  to  which  the 
right  of  dower  attached.  Kirby  t.  Van- 
trece,  26  Ark.  368,  370. 


An  "estate  of  Inheritance  or  freehold,** 
as  used  in  St  1821,  c  94,  S  2,  and  Rev.  St 
c.  45,  S  1,  providing  that  a  citizen  having  an 
estate  of  inheritance  or  freehold  in  any 
town,  and  living  on  the  same  three  years 
successively,  shall  gain  a  settlement  in  such 
town,  does  not  apply  to  one  living  on  an 
estate  which  he  has  in  remainder  as  tenant 
of  the  owner  of  the  preceding  estate  of 
freehold,  the  statute  referring  to  such  an 
estate  as  the  party  has  a  right  to  occupy, 
and  not  to  an  estate  in  expectancy  where 
there  is  a  preceding  estate  of  freehold  in 
another.  Inhabitants  of  Ipswich  ▼.  Inhabit- 
ants of  Topsfleld,  46  Mass.  (5  Mete.)  350,  351. 

An  "estate  of  inheritance"  is  a  species 
of  freehold  estate  in  land,  otherwise  called 
a  "fee,"  where  the  tenant  is  not  only  en- 
titled to  enjoy  the  land  for  his  own  life, 
but  where,  after  his  death,  it  is  cast  by  the 
law  on  the  persons  who  successively  repre- 
sent him  in  perpetuum  in  right  of  blood« 
according  to  a  certain  established  order  of 
descent  Brown  v.  Freed,  43  Ind.  253,  256 
(citing  Burrill's  Law  Diet). 

By  statute  In  New  York,  estates  of  in- 
heritance are  denominated  "estates  of  free- 
hold,*' and  it  is  further  provided  that  the 
terms  "real  estate"  and  "land"  shall  be  co- 
extensive with  "lands,  tenements,  and  her- 
editaments." Nellis  ?•  Munson,  15  N.  B. 
739,  108  N.  Y.  453. 

Donation  elaini. 

Where  the  one  who  entered  a  donation 
land  claim,  before  completing  the  four  years' 
residence  necessary  to  give  him  title,  quit- 
claimed his  interest  in  the  land  and  de- 
livered the  possession  to  L.,  who  also,  before 
title  was  acquired,  quitclaimed  the  land  to 
a  third  person,  L.,  although  he  had  an  equi- 
table interest  in  the  land,  was  not  seised  of 
an  estate  of  inheritance,  and  his  widow  was 
not  entitled  to  dower  in  such  land  under 
St  1855,  p.  405,  providing  "that  a  widow 
shall  be  dowered  of  all  the  lands  whereof  her 
husband  was  seised  of  an  estate  of  inherit- 
ance at  any  time  during  the  marriage.** 
Every  estate  of  inheritance  is  fee  simple 
or  fee  tail.  4  Com.  Dig.  "Estates,"  A«  1;  1 
Bouv.  Law  Diet  "Inheritance,"  679.  The 
highest  estate  in  lands  known  to  the  Amer- 
ican law  is  a  fee  simple.  A  fee  simple  is  a 
pure  inheritance  or  absolute  ownership,  clear 
of  any  qualification  or  condition,  or  a  time 
in  the  land  without  end,  and,  upon  the 
death  of  the  proprietor,  is  a  right  of  suc- 
cession to  all  his  heirs.  Farnum  y.  Loomis, 
2  Or.  80,  82  (citing  1  HilUard,  R.  B.  pp.  35- 
38). 

Estate  hy  entirety. 

An  "estate  of  inheritance"  is  a  spedea 
of  freehold  estate  in  land,  otherwise  called 
a  "fee,"  where  the  tenant  is  not  only  entitled 
to  enjoy  the   land   for  his   own   life»  but 
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where,  after  his  death,  it  Is  cast  by  the  law 
upon  the  persons  who  snccesslyely  represent 
him  in  perpetuum  in  right  of  blood,  accord- 
ing to  a  certain  established  order  of  descent 
An  estate  held  by  entirety  cannot  be  an  es- 
tate of  inheritance.  Roulston  v.  Hall,  60 
S.  W.  690,  ed2,  66  Ark.  805,  44  Am.  St 
Rep.  97. 

Estates  ia  Joint  temaaoy. 

'*Estate  of  inheritance,"  as  used  in  Revi- 
sion, p.  320,  I  78,  providing  that  a  wife 
shall  have  dower  in  all  the  real  estate  of 
which  her  husband  was  seised  during  the 
coverture  and  to  which  she  shall  not  have 
relinquished  her  right  of  dower,  means  an 
estate  of  inheritance  in  severalty  or  in  com- 
mon. Estates  in  Joint  tenancy  are  not  in- 
cluded. Babbitt  v.  Day,  6  AU.  275.  276.  41 
N.  J.  Eq.  (14  Stew.)  892. 


See  '^Mining  Olaim.** 

Vested  renudnder. 

When  a  conveyance  of  a  particular  es- 
tate is  made  to  support  a  remainder,  the 
tenant  for  the  particular  estate  takes  it,  and 
if  the  remainderman  is  in  being  he  takes 
the  fee.  In  such  a  case  the  remainder  is 
not  contingent  as  to  its  becoming  a  vested 
remainder,  because  the  title  vests  in  the 
remainderman  on  the  delivery  of  the  deed. 
The  title  thus  vested  becomes  an  estate  of 
inheritance,  and,  in  case  the  remainderman 
dies  before  the  previous  estate  is  expended, 
the  title  passes  to  his  heirs,  unless  the  deed 
directs  otherwise.  Bunting  v.  Speek,  21  Pac. 
288,  290,  41  Kan.  424,  8  L.  R.  A.  690  (citing 
Smith  V.  West,  108  111.  882). 

ESTATE  ON  OOKDITION* 

See  "Condition.'' 

ESTATE  TAIL. 

The  definition  of  an  "estate  tail"  gen- 
erally accepted  is  that  given  in  1  Cruise,  78, 
viz.:  "An  'estate  tail*  may  be  described  to 
be  an  estate  of  inheritance,  deriving  its  ex- 
istence from  the  statute  de  donis  condition- 
alibus,  which  is  descendible  to  some  par- 
ticular heirs  of  the  person  to  whom  it  is 
granted,  and  not  to  the  heir  generally."  In 
re  Bacon's  Estate,  62  Atl.  185,  187,  202  Pa. 
535;  Jordan  v.  Roach,  82  Miss.  481,  608.  Up- 
on the  extinction  of  such  issue  the  estate 
determines.  Holden  v.  Wells,  81  Atl.  265, 
266,  18  R.  I.  802;  Richardson  v.  Richardson, 
16  Atl.  250,  252,  80  Me.  585. 

Where  one  devises  land  to  a  man  and  his 
heirs  male,  this,  by  construction  of  law,  is 
an  "estate  tail."  Crane  v.  Fogg,  8  N.  J. 
Law  (2   Penning.)  819,  823. 


An  "estate  tail,**  at  common  law,  was 
a  continual  fee,  limited  to  particular  heirs. 
as  the  heirs  of  a  man's  body,  and  by  virtue 
of  the  Statute  of  Westminster  was  convert- 
ed into  what  was  termed  a  "fee  tail,*'  which 
then  vested  in  the  donee  an  estate  which 
continued  in  him  and  his  issue,  as  long  as  any 
remained,  to  the  remotest  generation,  and 
leaving  in  the  donor  the  ultimate  fee-simple 
expectant  upon  the  final  failure  of  issue  at 
any,  however  remote,  period  it  might  hap- 
pen.   This  estate  passed  from  the  first  do- 
j  nee  to  the  issue  of  his  body  under  the  same 
I  rules  that  regulated  the  descent  of  fee-slm- 
j  pie  estates,  giving  to  the  male  and  to  the 
1  eldest  preference  over  all  the  rest    The  ef- 
fect of  this  statute  was  to  restrain  alienation 
j  and  preserve  the  title  in  the  same  family, 
and  was  favored  by  the  policy  of  the  country 
where  it  originated.    Wardell  v.  Allaire,  20 
N.  J.  Law  (Spencer)  625. 

A  devise  to  one  and  the  heir  of  his  body 
is  an  "estate  tail";  so  is  a  devise  to  one  and 
his  lawfully  begotten  heir.  Bwan  v.  Cox,  9 
N.  J.  Law  (4  Halst.)  10,  18. 

An  "estate  tail"  is  created  where  lands 
are  conveyed  to  a  person  and  the  heirs  of 
his  body,  or  to  some  particular  heirs,  to 
the  exclusion  of  the  heirs  generally.  But 
the  spedfled  heirs  must  be  lineal  heirs,  aR 
an  estate  tail  can  only  be  created  by  a  gift 
to  the  donee  and  the  heirs  of  his  body  begot- 
ten (1  Thorn.  Co.  Litt  Tit  "Fee  Tail,"  H 
14,  15;  2  Prest  Bst.  855),  and  it  goes  down 
to  the  heirs  of  the  body  of  the  donee  in  per- 
petual succession.  Its  character  is  never 
changed  by  the  descent  through  any  number 
of  generations.  Its  particular  characteris- 
tics are  the  m^sure  of  the  estate  by  the 
continuance  of  issue,  and  its  quality  to  de- 
termine only  on  the  failure  of  issue.  2 
Prest.  Est.  892.  When  the  line  of  descent  is 
broken  by  the  failure  of  the  issue  of  the  do- 
nee, it  reverts  to  the  grantor  by  operation 
of  law.  What  was  a  conditional  fee  at  the 
common  law  has,  since  the  Statute  of  West-, 
minster  2,  18  Bdw.  I,  been  denominated  an 
"estate  tail."  This  statute,  commonly  call- 
ed the  "Statute  De  Donis  Conditionalibus," 
took  away  the  power  of  alienation  on  the 
birth  of  issue,  which  existed  in  reference 
to  conditional  fees.  These,  at  common  law, 
were  construed  to  be  fees  on  condition  that 
the  grantee  had  the  heirs  prescribed.  If  the 
grantee  died  without  issue  the  land  reverted 
to  the  grantor,  but  if  he  had  the  prescribed 
I  issue,  the  condition  was  held  to  be  per- 
i  formed,  and  the  estate  became  absolute  so 
far  as  to  enable  the  grantee,  by  alienation, 
I  to  bar  not  only  his  own  issue,  but  the  posai- 
I  bility  of  a  reverter.  Under  this  statute  the 
i  courts  of  justice  considered  that  the  estate 
I  was  divided  into  a  particular  estate  in  the 
donee,  and  a  reversion  in  the  donor.  Where 
the  donee  had  a  fee  simple  before,  under  this 
construction  of  the  statute  he  has  what  was 
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caDed  an  "estate  tall,"  and,  where  the  do- 
nor had  before  but  a  bare  possibility,  he  bad 
a  ••reversion  expectant"  upon  the  failure 
•  of  the  estate  tail.  Jordan  y.  Roach,  32  Miss. 
481,  603. 

An  "estate  tail,"  created  by  an  Impli- 
cation or  construction,  is  a  case  where  a 
testator's  meaning  is  not  declared  in  express 
terms,  but  is  fairly  and  clearly  enough  to 
be  inferred  from  what  he  does  say.  Rich- 
ardson V.  Richardson,  16  Atl.  250,  252,  80 
M&  585. 

"Estates  in  fee  tail"  are  of  two  kinds: 
Estates  tail  general,  as  where  the  grant  was 
to  one  and  the  heirs  of  his  body  generally, 
80  that  his  issue  in  general,  by  each  and  all 
marriages,  are  capable  of  taking  per  formamr 
donl;  and  estates  tail  special,  where  the  gift 
or  grant  was  restricted  to  certain  heirs  or 
class  of  heirs  of  the  donee's  body.  Lehn- 
dorf  V.  CJope,  122  111.  817,  325,  13  N.  B.  505, 
509  (citing  2  Bl.  Comm.  118). 

An  ''estate  tail"  may  be  defined  to  be  a 
fee  conditional  at  common  law,  limited  to 
certain  heirs,  to  the  exclusion  of  heirs 
general.  McLeod  v.  Dell,  9  Fla.  427,  441; 
Wardele  ▼.  Allaire,  20  N.  J.  Law  (Spencer) 
625. 

An  "estate  tail"  is  where  lands  and 
tenements  are  given  to  one  and  the  heirs  of 
his  body  begotten,  and  may  be  either  gen- 
oral  or  special.  Butler  v.  Heostis,  68  111. 
594,  599,  18  AnL  Bep.  589. 

An  "estate  tail"  is  one  limited  to  a  per- 
son and  the  heirs  of  his  body.  The  limita- 
tion may  be  to  all  such  heirs,  or  to  certain 
specified  heirs  coming  within  that  descrip- 
tion, to  the  exclusion  of  others.  In  one 
case  the  entail  is  general,  and  in  the  other 
special.  McArthur  v.  Allen  (U.  S.)  15  Fed. 
Cas.  1210.  1212. 

The  specified  heirs  must  be  lineal  heirs, 
as  an  estate  tail  can  onlr  be  created  by  a 
*  gift  to  the  donee  and  the  heirs  of  his  body 
begotten.  Its  character  is  never  changed  by 
the  descent  through  any  number  of  genera- 
tions. Its  peculiar  characteristics  are  the 
measure  of  the  estate  by  the  continuance  of 
issue,  and  its  quality  to  determine  only  on 
the  failure  of  issue.  Jordan  v.  Roach,  32 
Miss.  481,  603. 

At  common  law  a  devise  to  a  devisee 
and  the  heirs  of  his  body  created  an  estate 
tail  general,  leaving  in  the  heirs  at  law  of 
the  devisor  the  reversion  in  case  of  an  en- 
tire failure  of  issue;  but  under  the  provi- 
sions of  the  statute  in  relation  to  convey- 
ances, section  6,  such  devise  would  vest  in 
the  devisee  only  a  life  estate,  with  remain- 
der In  fee  to  the  heirs  of  his  body,  leaving 
the  reversion.  In  case  of  an  entire  failure  of 
issue,  in  the  heirs  at  law  of  the  devisor. 
Turner  v.  Hause,  65  N.  E.  445,  446,  199  Ul. 


464  (citing  Lehndorf  v.  CJope,  122  ni.  317,  IS 
N.  E.  505). 

••Estates  tail  are  estates  of  inheritance, 
which,  instead  of  descending  to  heirs  gen- 
erally, go  to  heirs  of  the  donor's  body,  which 
means  his  lawful  issue — his  children — and 
through  them  to  his  grandchildren  in  a  direct 
line,  so  long  as  his  posterity  endures,  in  reg- 
ular order  and  course  of  descent,  and  upon 
the  extinction  of  such  issue  the  estate  de- 
termines." Washb.  Real  Prop.  (5th  Ed.)  p. 
104,  §  22.  A  deed  "to  S.  A.  D.  and  her 
heirs  by  J.  D.,  their  heirs  and  assigns  for- 
ever," made  after  the  death  of  J.  D.  by  one 
to  whom  he  had  conveyed  the  land  In  trust 
for  himself  and  family,  does  not  vest  a  fee 
tail  in  S.  A.  D.  which  would  be  converted 
into  a  life  estate  in  S.  A.  D.  by  Rev.  St 
1889,  S  8836,  but  a  fee  simple  in  her  and 
said  children.  Fanning  v.  Doan,  80  S.  W. 
1032,  1033,  128  Mo.  323,  328. 


ESTIMATE. 

See  ''Monthly  Estimates." 

"The  word  •estimate,'  when  properly  and 
correctly  used  in  oral  conmiunlcations  or 
written  instruments,  is  selected  to  express  the 
mind  or  Judgment  of  the  speaker  or  writer 
on  the  particular  subject  under  consideration. 
It  implies  a  computation  or  calculation  as  to 
estimating  the  loss  or  gain  of  an  enterprise." 
People  V.  Clark  (N.  T.)  37  Hun,  201,  203  (quot- 
ing Webst  Diet). 

Where  a  conveyance  of  land  describes 
the  same  by  metes  and  bounds,  and  states 
that  it  contains  a  certain  quantity,  •'estl- 
mated,"  the  purchaser  takes  all  within  the 
prescribed  bounds,  although  more  than  the 
estimated  quantity,  and  there  is  no  abate- 
ment, should  the  quantity  fall  short  Ketch- 
um  ▼.  Stout,  20  Ohio,  453,  463. 

A  contract  providing  that  payments  are 
to  be  made  on  monthly  estimates  means  that 
the  proportionate  payments  of  his  compensa- 
tion are  to  be  made  on  monthly  estimates  of 
each  month's  progressive  work — ^that  Is,  the 
estimated  cost  of  each  month's  work — and 
hence  the  contract  is  sufliciently  definite  to 
determine  the  time  of  payment — Davis  v. 
New  York  Steam  Co.,  54  N.  Y.  Supp.  78,  79, 
33  App.  Div.  401. 

The  word  "estimates,"  as  used  in  Laws 
1870,  c  39,  §  9,  requiring  the  superintendent 
of  a  hospital  to  furnish  the  board  of  building 
commissioners  monthly  estimates  of  mate- 
rials put  in  the  building,  did  not  mean  correct 
and  accurate  statements;  the  word  •'esti- 
mates" precluding  accuracy.  Judge  Redfield, 
speaking  of  contracts  of  construction,  says 
that  monthly  estimates  are  understood  to  be 
mere  approximations."  Shipman  v.  State,  43 
Wis.  381,  389  (citing  1  Redf.  Rys.  436). 
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As  asseM  or  detenniiie. 

The  word  "estimate,"  when  used  in  a 
yerdlct  stating  that  the  Jury  estimate  the 
damage  at  so  much,  means  to  fix  the  amount 
of  the  damages,  or  the  value  of  the  thing  to 
be  ascertained.  It  is  equivalent  to  the  word 
'^assess."  Boddy  v.  McGetridc,  40  Ala.  159, 
162. 

**To  estimate"  means  to  judge  and  form 
an  opinion  of  the  value  from  imperfect  data; 
to  fix  the  worth  of  roughly  or  in  a  general 
way.  Thus  it  was  held  that  the  use  of  the 
word  "estimated,"  in  the  verdict  of  the  Jury 
fixing  the  amount  of  value  of  proper^ 
stolen,  does  not  comply  with  the  statute  re- 
quiring the  Jury  to  determine  the  amount. 
McCk)rmlck  v.  State,  «  N.  W.  ©9, 100,  42  Neb. 
866. 

As  eoB&pute* 

"Estimated,"  as  used  In  a  contract  by 
which  one  party  was  to  furnish  the  use  of 
his  patents  for  manufacturing  a  paint,  and 
the  other  parties  were  to  be  sole  manufac- 
turers thereof— they  to  furnish  the  capital 
necessary  for  the  business,  and  to  have  a 
third  of  the  net  profits— the  cost  of  manuf  ac^ 
ture  to  be  estimated  by  the  wholesale  price 
of  the  materials  and  packages  used,  and 
amount  of  labor  bestowed  on  its  manufac- 
ture, should  be  construed  in  the  sense  of 
**computed."  TuUy  y.  Felton,  86  Atl.  285,  286, 
177  Pa.  844. 

Measurement  Imported. 

In  a  contract  for  the  construction  of  a 
railroad,  and  that  the  railroad  engineer 
should  between  the  Ist  and  10th  of  each 
month  estimate  the  quantity  of  work  done, 
for  which  the  contractor  should  then  receive 
three-fourths  of  the  amount  to  be  paid  for 
such  work,  "estimate"  imports  an  accurate 
measurement  and  final  estimate  for  each 
month,  and  not  such  a  one  as  is  merely  ap- 
proximate or  conjectural.  Herrick  v.  Bel- 
knap's Estate,  27  Vt  (1  Williams)  678,  688. 

Where  a  contract  for  the  sale  of  standing 
timber  was  to  be  paid  for  at  the  rate  of  $10 
per  thousand  feet,  the  lumber  to  be  estimated 
on  or  near  the  15th  of  each  month,  the  word 
^'estimate"  meant  the  same  as  "measure." 
Galloway  v.  Week,  12  N.  W.  IQ,  11,  54  Wis. 
604. 

Where  a  contract  for  the  purchase  of 
logs  provided  that  a  certain  Bum  should  be 
paid  for  each  and  every  thousand  feet  of 
merchantable  boards  which  said  logs  may  be 
estimated  to  make,  and  no  mode  is  prescribed 
in  the  written  contract  by  which  this  esti- 
mate is  to  be  made,  and  there  is  a  scale  in 
common  use  in  that  locality  by  which  the 
amount  of  lumber  in  logs  is  there  estimated, 
the  estimate  should  be  made  by  such  scale. 
Heald  v.  Ck)oper,  8  Me.  (8  GreenL)  82,  84,  85. 


As  opinion* 

"Estimate  of  value,"  as  used  In  Civ. 
Code,  1 1263,  relating  to  an  estimate  of  value 
of  a  homestead,  means  something  existing  in 
the  mind  of  a  person,  of  which  certainty  can- 
not assuredly  be  predicated,  for  nothing  is 
more  uncertain  or  more  variable  than  an  es- 
timate of  value.  Ham  v.  Santa  Rosa  Bank, 
62  Gal.  125,  186,  45  Am.  Rep.  654. 

The  term  "estimate  of  value,"  as  used  in 
j  the  insurance  law,  in  speaking  of  an  estimate 
I  of  value  of  the  Insured  property  made  by  the 
!  owner  thereof,  means  an  opinion  of  value. 
I  An  erroneous  estimate  of  value  in  such  cases 
;  is  not  sufficient  to  invalidiate  the  policy  un- 
less   the   overvaluation   is    intentional    and 
fraudulent    Wheaton  v.  North  British  &  M. 
Ins.  Co.,  18  Pac.  758,  761,  76  Cal.  415,  9  Am. 
St  Rep.  2ia 

The  ordinary  meaning  of  "estimate"  is  to 
calculate  roughly,  or  to  form  an  opinion  as 
to  the  amount  from  imperfect  data.  In  this 
sense,  the  term'  "estimated  capacity  of  a  car" 
means  substantially  the  supposed  or  probable 
capacity  of  the  car.  Louisville,  H.  &  St  L. 
Ry.  Ca  V.  Chandler's  Adm'r  (Ky.)  72  S.  W. 
805. 

Of  dnmages. 

Pol.  Code,  S  2686,  providing  that  the  re- 
port of  viewers  of  land  condemned  for  the 
purpose  of  a  road  shall  contain  the  "estimate 
of  the  damage  to  the  owner,"  means  the  lump 
sum  which,  in  the  judgment  of  the  viewers, 
was  the  proper  amount  to  be  paid  to  the 
owner,  without  specifying  and  distinguishing 
between  the  items  of  damage.  Monterey 
County  Y.  Gushing,  23  Pac.  700,  708,  83  Gal. 
507. 

ESTXBCATED  OAPAOITT. 

The  "estimated  capacity  of  an  Irrigation 
canal"  means  the  ability  of  a  canal  to  supply 
water,  based  on  its  physical  capacity,  and  the 
probability  of  obtaining  water  from  the 
stream  supplying  it  under  normal  conditions 
during  the  season  of  irrigation.  Blakely  v. 
Ft  Lyon  Canal  Co.,  78  Pac.  249,  250,  81  Colo. 
224. 

A  complaint  alleged  that  the  estimated 
carrying  capacity  of  defendant's  canal  was 
500  water  rights  of  1.44  cubic  feet  each  per 
second,  and  that  defendant  had  sold  certain 
of  such  rights  to  plaintiffs  under  written  con- 
tracts which  provided  that,  when  the  com- 
pany had  sold  water  rights  equal  to  the  esti- 
mated capacity  of  its  canal,  stock  should  be 
delivered  to  each  purchaser,  that  the  com- 
pany should  not  be  liable  for  deficiency  in 
the  supply  of  water  from  natural  causes,  and 
that  if,  from  causes  beyond  its  control,  the 
supply  should  be  unequal  to  the  ecrtimated 
capacity  of  the  canal,  or  if  the  supply  should 
be  insufficient  to  furnish  the  stipulated 
amount,  defendant  might  prorate  tfa«  water 
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tlie  holders;  tbat  86^  of  such  rights 
hftd  been  sold;  that,  by  reason  of  prior  ap- 
{HTopriations  of  water  ef  the  stream  supplying 
defendant's  canal,  the  supply  of  water  was 
insufficient  to  furnish  each  holder  1.44  cubic 
feet  per  second;  that  for  two  or  more  years 
defendant  had  repeatedly  refused  to  dispose 
of  additional  water  rights,  and  admitted  that 
it  could  not  do  so  without  violating  its  duty 
to  present  owners;  but  that  defendant  was 
now  about  to  sell  a  large  number  of  addi- 
tional rights.  Held,  that  ''estimated  capac- 
ity" meant  and  referred  to  the  supply  of  wa- 
ter, and  not  to  the  canying  capacity  of  the 
canal,  and,  it  being  alleged  that  the  water 
rights  sold  exceeded  such  supply,  it  was  error 
to  sustain  a  demurrer  to  the  complaint  Wy- 
att  T.  Larimer  &  Weld  Irrigation  Ck>.,  83  Pac. 
144, 149,  18  CJolo.  298,  86  Am.  St  Rep.  28a 

ESTIMATED  0A8H  VALUE. 

Where  an  insurance  policy  speaks  of  the 
property  as  of  the  estimated  cash  value  of 
$1,950,  and  the  words  "estimated  cash  value" 
appear  In  subsequent  parts  of.  the  policy,  they 
will  be  construed  to  refer  to  the  estimated 
cash  value  at  the  time  the  insurance  was 
effected.  Elliott  v.  Lycoming  Ck>unty  Mutual 
Ins.  Co.,  66  Pa.  a6  P.  V.  Smith)  22,  26,  6 
Am.  Rep.  823. 

ESTXBCATED  OOST. 

''Estimated  cost"  as  used  In  a  contract 
to  pay  a  certain  per  cent  of  the  estimated 
cost  of  a  building  for  the  preparation  of 
architectural  plans  therefor,  means  the  rea- 
sonable cost  of  the  building,  estimated  in  ac- 
cordance with  the  plans  and  specifications  re- 
ferred to,  and  not  necessarily  the  amount  of 
the  actual  estimate  made  by  a  builder,  nor  an 
estimate  agreed  upon  by  the  parties,  nor  yet 
an  estimate  or  bid  acc^ted  by  the  defendant 
Lambert  v.  Sanf  ord,  12  AtL  519,  620,  55  Conn. 
437. 

ESTIMATED  DAMAGES. 

The  expression  "estimated  damages,"  as 
used  in  a  contract  providing  that  on  a  breach 
thereof  a  party  should  recover  a  certain  sum 
as  estimated  damages,  is  equivalent  to  the 
term  "liquidated  damages."  Gallo  t.  McAn- 
drews  (U.  S.)  29  Fed.  715. 

ESTXBCATIOK. 

See  "By  Estimation." 

ESTOPPEL 

See  "Corporation  by  Bstoppiel." 

The  name  "estoppel"  was  given,  says 
Coke,  because  a  man's  own  act  stoppeth  up 
his  mouth  to  allege  or  plead  the  truth.  Mar- 
tin V.  Maine  Cent  R.  Co.,  21  AU.  740,  741,  83 


Me.  100;  Behr  v.  Connecticut  Mut  Life  Ins. 
Co.  (U.  S.)  4  Fed.  357,  363;  Welland  Canal 
Co.  V.  Hathaway  ^.  Y.)  8  Wend.  480,  24  Am, 
Dec.  51;  Frost  v.  Saratoga  Mut  Ins.  Co.  (N. 
Y.)  5  Denio,  154^  157,  49  Am.  Dec  234;  Davis 
V.  O'Ferrall  (Iowa)  4  G.  Greene,  358,  363; 
Armfleld  v.  Moore,  44  N.  C.  157,  161;  Snider 
V.  Newell,  44  S.  B.  354,  355,  132  N.  C.  614; 
Gibson  V.  Gibson,  15  Mass.  106,  110,  8  Am. 
Dec.  94;  Hudson  v.  Inhabitants  of  Winslow 
Tp.,  35  N.  J.  Law  (6  Vroom)  437,  441. 

Lord  Coke  ia  not  to  be  understood  as 
meaning  that  the  party  is  precluded  from 
alleging  the  truth,  as  truth,  but  because  what 
he  now  assumes  to  be  true  is  something  in- 
consistent with  his  former  position.  Haynes 
V.  Stevens,  11  N.  H.  28,  3L 

Estoppel  is  said  to  be  when  a  man  is 
concluded  by  his  own  act  to  say  the  truth — 
a  rather  startling  definition,  as  if  the  truth 
was  the  enemy  which  the  law  of  estoppel  was 
invented  to  exclude,  while  its  real  object  is 
to  repress  fraud,  and  to  render  men  truthful 
in  their  dealings  with  each  other.  A  better 
definition  has  been  given  by  some  old  author- 
ities: "An  estoppel  is  where  a  man  la  con- 
cluded and  forbidden  by  law  to  speak  against 
his  own  act  or  deed;  yea,  even  though  it  is 
to  say  the  truth."  It  is  an  admission,  or 
something  which  the  law  treats  as  equivalent 
to  an  admission,  of  an  extremely  high  and 
conclusive  character — so  high  and  conclusive 
that  the  party  whom  it  affects  is  not  permit- 
ted to  aver  against  It  or  to  offer  evidence 
against  it  or  to  offer  evidence  to  controvert 
it  Demarest  t.  Hopper,  22  N.  J.  Law  (2  Zab.) 
599,  619. 

An  estopi>el  is  where  a  man  has  done  some 
act  which  estops  or  precludes  him  from  aver- 
ring anything  to  the  contrary.  Grant  v.  Sa- 
vannali,  G.  A  N.  A.  R.  Co.,  61  Ga.  348,  356  (3 
BL  ComuL  308);  Davis  v.  O'Ferrall  (Iowa)  4 
G.  Greene,  358,  363;  Reld's  Adm'r  v.  Benge 
(Ey.)  66  a  W.  997,  998,  67  L.  R.  A.  253. 

EiStoppel  may  arise  either  by  matter  of 
record,  by  deed,  or  by  matter  in  pais.  Grant 
V.  Savannah,  G.  A  N.  A.  Co.,  51  Ga.  348,  355; 
Davis  V.  Collier,  13  Ga.  485,  491;  Chesser  v. 
De  Prater,  20  Fla.  691,  696;  Sparrow  v.  King- 
man, 1  N.  Y.  (1  Comst)  242-256;  Lyle  v. 
Richards  (Pa.)  9  Serg.  A  R.  322,  871. 

An  estoppel  may  be  defined,  in  a  general 
sense,  to  be  a  preclusion  of  a  person  to  assert 
a  fact  which  has  been  admitted  or  determined 
under  circumstances  of  solemnity,  such  as  by 
matter  of  record  or  by  deed,  or  which  he  has 
by  an  act  in  pais  induced  another  to  believe 
and  act  upon  to  his  prejudice.  Williams  v. 
Supreme  Council  American  Legion  of  Honor, 
80  N.  Y,  Supp.  713,  717,  80  App.  Div.  402;  Vee- 
der  V.  Mudgett  95  N.  Y.  295,  310;  Lyon  v. 
Town  of  Tonawanda  (U.  S.)  98  Fed.  361,  870. 

An  estoppel  Is  founded  on  a  preclusion  ia 
law  which  prevents  a  man  from  alleging  or 
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denying  a  fact  In  consequence  eif  bis  own 
prevlouB  act»  allegation,  or  denial.  Stuyve- 
Bant  T.  QriBsler  (N.  Y.)  12  Abb.  Ptac.  (N.  8.) 
6^  18. 

The  very  meaning  of  estoppel  Is  when  an 
admission  Is  Intended  to  lead  and  does  lead 
the  man  with  whom  the  party  Is  dealing  Into 
a  line  of  conduct  which  must  be  prejudicial 
to  his  Interest  unless  the  party  estopped  be 
cut  off  from  the  power  of  retraction.  Turner 
V,  Edwards  (U.  S.)  24  Fed.  Gas.  350,  861. 

An  estoppel  ls»  In  substance,  an  admis- 
sion made  by  a  party  In  relation  to  a  sub- 
ject-matter; and,  after  admitting  the  fact, 
he  cannot  controvert  It,  but  is  bound  by  the 
admission.  Haynes  ▼.  Stevens,  11  N.  H.  28, 
81. 

An  estoppel  is  an  admission  or  determi- 
nation under  circumstances  of  such  solemni- 
ty that  the  law  will  not  allow  the  fact  so  ad- 
mitted or  established  to  be  afterwards  drawn 
in  question  between  the  same  parties  or  their 
privies.  Sly  y.  Hunt,  159  Mass.  151,  153,  84 
N.  E.  187,  188,  21  L.  R.  A.  680,  38  Am  St 
Rep.  403. 

An  estoppel  exists  where  one  by  his 
words  or  conduct  willfully  causes  another  to 
believe  in  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  on  that  be- 
lief so  as  to  alter  his  own  previous  position. 
The  word  "willfully,"  as  used  in  this  connec- 
tion. Is  not  to  be  taken  in  the  limited  sense  of 
the  term  "maliciously'*  or  of  the  term 
"fraudulently,'*  nor  does  it  of  necessity  im- 
ply an  active  desire  to  produce  a  particular 
impression  or  to  induce  a  particular  line  of 
conduct  Whatever  the  motive  may  be,  if 
one  so  acts  or  speaks  that  the  natural  con- 
sequence of  his  words  or  conduct  will  be  to 
influence  another  to  change  his  condition, 
he  Is  legally  chargeable  with  an  Intent— a 
willful  design — ^to  induce  the  other  to  believe 
him.    Preston  v.  Mann.  25  Conn.  118,  128. 

Estoppel,  tn  connection  with  the  law  of 
evidence,  arises  when  a  man  has  done  some 
act  which  the  policy  of  the  law  will  not  per- 
mit him  to  gainsay  or  deny.  If  it  be  a  recital 
of  facts  in  a  deed,  there  is  implied  a  solemn 
engagement  that  the  facts  are  true  as  they 
are  recited.  The  doctrine  of  estoppel  has, 
however,  been  guarded  with  great  strict- 
ness, not  because  the  party  enforcing  it  nec- 
essarily wishes  to  exclude  the  truth,  for  it  is 
rather  to  be  supposed  that  that  is  true  which 
the  opposite  party  has  already  solemnly  re- 
cited, but  because  the  estoppel  may  exclude 
the  truth;  hence  estoppels  must  be  certain 
to  every  intent,  for  no  one  should  be  denied 
setting  up  the  truth,  unless  it  is  in  plain 
contradiction  of  his  former  allegations  and 
acts.  B^idence  is  excluded  and  witnesses 
rendered  incompetent  by  the  doctrine  of  es- 
toppel as  applied  to  evidence  and  witnesses, 
but  this  is  often  a  dilferent  thing  from  the 


estoppel  which  precludes  a  man  from  making 
a  certain  claim.  In  such  cases  his  evidence 
and  facts  showing  his  right  may  be  excluded, 
not  because  he  is  estopped  from  giving  such 
evidence  under  any  circumstances,  but  be- 
cause such  facts  are  irrelevant  There  is 
nothing  to  which  they  apply,  for  he  is  es- 
topped from  making  the  claim.  The  estoppel, 
however,  relates  to  the  making  of  the  claim, 
and  not  the  giving  of  the  testimony;  but 
in  such  a  case,  if  the  testimony  be  relevant 
to  the  claim  of  another,  it  may  be  given  to 
support  such  a  claim.  South  v.  Deaton  (Ky.) 
68  S.  W.  187,  189. 

There  is  no  such  thing  as  estoppel 
against  truth  in  a  court  of  equity.  It  is  but 
a  term  of  law.  Where  there  is  an  untrue 
presumption  of  law,  the  chancellor  will  give 
relief.  According  to  the  English  common 
law,  a  man  shall  always  be  estopped  by  his 
own  deed,  and  not  be  permitted  to  aver  or 
prove  anything  in  contradiction  to  that  which 
he  has  once  so  solemnly  and  deliberately 
avowed.  A  host  of  authorities  might  be 
dted  to  this  point,  but  yet,  notwithstanding 
all  these  authorities,  it  cannot  be  denied  that 
the  settled  law  among  us  is  different;  and, 
in  scire  facias  on  a  mortgage  given  for  the 
price  of  land,  the  mortgagor  may  give  in 
evidence  that  part  of  the  mortgaged  property 
had  been  evicted  by  a  title  paramount  to  that 
of  the  vendor.  Steinhauer  t.  Witman  (Pa.) 
1  Berg.  &  R.  488,  442,  444. 

An  estoppel  is  the  conclusive  ascertain- 
ment of  a  fact  by  the  parties  so  that  it  no 
longer  can  be  controverted  between  them.  It 
is  not  solely  the  result  of  the  act  of  the 
parties  themselves,  but  may  be  by  the  adju- 
dication of  a  court  appointed  to  try  the  facts. 
Wilkins  V.  Suttles,  114  N.  C.  550,  556,  19  S. 
E.  606  (citing  Woodhouse  T.  Williams,  14  N. 
C.  508). 

The  distinguishing  feature  of  an  estop- 
pel is  that  under  no  circumstances  can  it  be 
averred  against.  It  is  not  susceptible  of  ex- 
planation, and  often  speaks  against  the  truth, 
and  for  this  reason  has  been  regarded  as 
odious.  Behr  v.  Oonnecticnt  Mut  Life  Ins. 
Ck>.  (U.  S.)  4  Fed.  857,  868. 

An  estoppel  is  always  something  per- 
sonal. The  party  is  estopped  from  recov- 
ering his  claim  or  proving  his  defense  by 
some  act  in  law  or  in  deed  which  precludes 
him  from  going  beyond  it  It  always  arises 
from  the  act  of  the  party  estopped.  Qavin 
V.  Graydon,  41  Ind.  559,  56a 

Estoppel  had  its  origin  in  the  determina- 
tion to  prevent  fraud  resulting  in  injustice. 
Thomas  v.  Romano,  88  South.  969,  970,  82 
Miss.  256  (citing  Kelly  v.  Wagner,  61  Miss. 
299,  302;  Staton  Y.  Bryant,  66  Miss.  261, 
269.) 

Estoppel  between  private  parties,  wheth- 
er acting  in  person  or  by  agent  involves 
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more  or  less  the  Idea  of  fraud.  The  notion 
of  an  estoppel,  as  derived  from  the  force 
and  effect  of  a  judgment  or  other  Judicial 
act»  is  technical,  and  involves  the  idea  that, 
what  one  does  by  the  hand  and  operation  of 
the  law,  the  law  will  not  lend  its  hand  to  un- 
do or  render  void.  Ward  v.  Cohen,  8  S.  C. 
(3  Rich.)  838,  a45.  It  is  the  foundation  of  the 
doctrine  of  estoppel  that  the  party  estop- 
ped has  designedly  so  acted  or  spoken  as  to 
Induce  others  to  change  their  position  inju- 
riously to  themselves.  In  other  words,  the 
doctrine  of  estoppel  is  founded  on  the  fraud 
of  the  party  who  is  held  to  be  estopped. 
Reid's  Adm'r  v.  Benge,  66  S.  W.  997,  998, 
112  Ky.  810. 

E8TOPPEI.  BY  GONTBAOT^ 

The  phrase  "estoppel  by  contract  em- 
braces all  cases  in  which  there  is  an  actual 
or  a  virtual  undertaking  to  treat  a  fact  as 
settled — as,  for  example,  a  contract  based  on 
one's  having  a  certain  title  to  property  will 
estop  the  parties  in  the  performance  of  the 
contract  from  claiming  a  different  title. 
Bricker  v.  Stroud,  56  Mo.  App.  183,  18& 


ESTOPPEL  BY  DEEB. 

Whatever  may  be  the  form  or  nature  of 
the  conveyance  used  to  pass  real  property,  if 
the  grantor  sets  forth  on  the  face  of  the  in- 
strument, by  way  of  recital  or  averment,  that 
he  is  seised  or  possessed  of  a  particular  es- 
tate in  the  premises,  and  which  estate  the 
deed  purports  to  convey,  or,  what  is  the  same 
thing,  if  the  seisin  or  possession  of  a  par- 
ticular estate  is  affirmed  in  the  deed,  either 
in  expi*ess  terms  or  by  necessary  implication, 
the  grantor  and  all  persons  in  privity  with 
him  shall  be  estopped  from  ever  afterwards 
denying  that  he  was  so  seised  and  possessed 
at  the  time  he  made  the  conveyance.  This  is 
the  effect  where  a  man  by  his  deed  grants, 
bargains,  and  sells  real  estate,  and  covenants 
therein  for  the  quiet  possession  of  the  grantee 
against  the  party  of  the  first  part,  his  heirs 
and  those  claiming  through  him,  although 
there  be  no  covenant  of  seisin,  or  express 
statement  that  the  grantor  was  seised.  The 
estoppel  works  upon  the  estate,  and  binds  an 
after-acquired  title  as  between  the  parties 
and  privies.  This  doctrine  of  estoppel  is 
founded,  when  properly  applied,  upon  the 
highest  principles  of  morality,  and  recom- 
mends itself  to  the  common  sense  and  justice 
of  every  one;  and,  although  it  debars  the  truth 
in  the  particular  case,  and  therefore  is  not  un- 
frequently  characterized  as  odious  and  not  to 
be  favored,  still  it  should  be  remembered  that 
it  debars  it  only  in  the  case  where  its  utter- 
ance would  convict  the  party  of  a  previous 
falsehood,  and  would  be  the  denial  of  a  pre- 
vious affirmation  upon  the  faith  of  which 
persons  had  dealt,  and  pledged  their  credit 
or  expended  their  money.    It  is  a  doctrine, 


therefore,  when  properly  understood  and  ap- 
plied, that  concludes  the  truth  in  order  to 
prevent  fraud  and  falsehood,  and  imposes  si- 
lence on  a  party  only  when,  in  conscience  and 
honesty,  he  should  not  be  allowed  to  speak. 
Taggart  v.  Rlsley,  4  Or.  235,  242.  The  es- 
toppel works  upon  the  estate,  and  binds  a 
future-acquired  title,  as  between  parties  and 
privies.  Van  Renssellaer  v.  Kearney,  52  U. 
S.  (11  How.)  297,  325,  13  L.  Ed.  703. 

The  principle  that  a  party  is  concluded 
by  the  admissions  of  his  own  deed  is  the 
admitted  rule  of  law,  and  such  admissions 
cannot  be  put  in  dispute  either  by  the  plead- 
ings or  the  evidence.  The  principle  is  ap- 
plicable, however,  only  in  the  instance  of  a 
deed,  where  the  act  of  the  party  is  admit- 
ted. A  party  cannot  at  the  same  time  admit 
the  deed,  and  also  traverse  the  truth  of  its 
contents.  Hudson  v.  luhabitants  of  Winslow 
Tp..  35  N.  J.  Law  (6  Vroom)  437,  441. 

Ebtopi>e]  by  deed  avails  only  in  favor  of 
the  parties  and  privies,  and  judgment  credit- 
ors are  not  privies,  either  In  blood,  in  law, 
or  in  estate;  not  in  blood,  where  no  relation- 
ship is  alleged;  not  in  law,  for  the  legal  re- 
lation between  debtor  and  creditor  Is  one  of 
antagonism,  rather  than  of  confidence  or  of 
mutual  dependence;  nor  are  they  by  estate, 
for  they  have  none  in  the  debtor's  land. 
What  proves  that  they  have  no  interest  in 
the  land  is  that  a  judgment  against  one  of 
the  judgment  creditors  would  not  even  be  a 
lien  on  the  land  of  his  debtor.  Appeal  of 
Water,  35  Pa.  (11  Casey)  523,  526,  78  Am. 
Dec.  354. 

Estoppel  by  warranty  is  based  on  the 
fundamental  principle  of  giving  effect  to  the 
manifest  intention  of  the  grantor,  appearing 
in  the  deed,  as  to  the  lands  or  estates  to 
be  conveyed,  and  of  preventing  the  grantor's 
derogating  from  or  destrojrlng  his  own  grant 
by  any  subsequent  act.  Condit  v.  Bigalow, 
54  Atl.  160,  161,  64  N.  J.  Eq.  504  (citing 
Staffordville  Gravel  Co.  v.  Newell,  53  N.  J. 
Law  [24  Vroom]  412, 19  Atl.  209). 

ESTOPPEL  BY  EI.EOTIOK. 

Estoppel  by  election  is  an  estoppel  pred- 
icated on  a  voluntary  and  intelligent  action 
or  choice  of  one  of  several  things  which  is 
inconsistent  with  another.  Thus  Bigelow, 
Estoppel,  508,  says:  "Whenever  the  rights 
of  other  parties  have  intervened  by  reason 
of  a  man's  conduct  or  acquiescence  in  a  state 
of  things  about  which  he  had  an  election,  and 
bis  conduct  or  acquiescence,  or  even  laches 
was  based  on  a  knowledge  of  the  facts,  he 
will  be  deemed  to  have  made  an  effectual  elec- 
tion, and  will  not  be  permitted  to  disturb 
the  state  of  things,  whatever  may  have  been 
his  rights  at  first  Estoppel  by  election  is 
a  part  of  the  general  subject  of  estoppel  in 
pais,  which  is  also  defined  by  Bigelow  (Bige- 
low, Estoppel,  345)  as  "an  indisputable  ad- 
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mission,  arising  from  circumstances,  that 
the  party  claiming  the  benefit  of  it  has,  while 
acting  in  good  faith,  been  induced  by  the 
voluntary  and  Intelligent  action  of  the  party 
against  whom  it  is  alleged  to  change  his  po- 
sition." Yates  T.  Hurd,  8  Pac.  575,  579,  8 
Colo.  843. 

ESTOPPEIi  BT  JTTDGMEKT. 

See  '*Be8  Adjudicata." 

"Estoppel  by  judgment"  means  the  same 
as  "res  adjudlcata."  State  y.  Torlnus,  d  N. 
W.  725,  726,  28  Minn.  175. 

E8TOPPEI.  BT  I.A0HE8. 

Estoppel  by  laches  consists  of  a  neglect 
to  do  something  which  one  should  do,  or  to 
seek  to  enforce  a  right,  at  a  proper  time. 
Hunt  y.  Rellly,  50  Atl.  833,  23  R.  I.  471. 

ESTOPPEL  BT  BEOOBB. 

An  estoppel  by  the  record  occurs  when, 
In  an  action,  it  appears  by  the  record  of  a 
competent  tribunal  that  the  same  subject- 
matter  has  been  litigated  between  the  same 
parties,  or  those  in  privity  with  them,  and 
judgment  rendered  thereon.  When  the  iden- 
tity of  the  subject-matter  of  the  two  actions 
does  not  clearly  appear  from  the  record,  re- 
sort may  be  had  to  parol  evidence  to  es- 
tablish such  Identity.  A  judgment  of  non- 
suit entered  against  the  plaintifT  in  a  former 
action  because  the  evidence  failed  to  show 
that  the  defendant  made  the  contract  on 
which  the  action  was  brought  does  not  de- 
termine any  question  affecting  the  merits  of 
the  action,  and  has  never  been  regarded  as 
a  bar  to  a  subsequent  action  for  the  same 
cause.  Reynolda  v.  Gamer  (N.  Y.)  66  Barb. 
310,  313. 

It  is  not  the  recovery,  but  the  matter  al- 
leged by  the  party  upon  which  the  recovery 
proceeds,  which  creates  the  estoppel.  The 
recovery  of  Itself  in  an  action  for  trespass 
Is  only  a  bar  to  the  future  recovery  of  dam- 
ages for  the  same  injury,  but  the  estoppel 
precludes  the  parties  from  contending  to  the 
contrary  of  that  point  or  matter  of  fact 
which,  having  been  once  distinctly  put  in 
Issue  by  them,  or  by  those  to  whom  they  are 
privy  in  an  estate  or  law,  has  been,  on  such 
issue  joined,  solemnly  found  against  them. 
Wood  V.  Jackson  (N.  Y.)  8  Wend.  9,  22  Am. 
Dec  603. 

A  declaration  to  one  person  or  in  one 
case  is  not  an  estoppel  as  to  another  person, 
or  in  another  suit  with  a  different  party. 
Accordingly,  where  one,  at  a  time  when  his 
wife  was  claiming  alimony,  averred  that  he 
did  not  own  a  farm  on  which  he  lived,  and 
that  it  belonged  to  another,  such  declaration 
could  not  be  taken' advantage  of  by  such  oth- 
er in  a  subsequent  action,  especially  where 


there  was  evidence  going  to  show  that  the 
allegation  was  made  at  the  suggestion  of  the 
person  afterwards  seeking  to  take  advantage 
of  it  Miles  v.  MUes  (Pa.)  8  Watts  &  S.  135, 
137. 

Any  confession  or  admission  made  in 
pleading  In  a  court  of  record,  whether  it  be 
expressed,  or  implied  from  pleading  over 
without  a  traverse,  will  forever  preclude  the 
party  from  afterwards  contesting  the  same 
fact  in  any  subsequent  suit  with  his  adversa- 
ry. Where  one  in  a  pleading  bases  his  right 
to  possession  of  land  on  the  ground  that  a 
lease  to  him  has  not  yet  expired,  and  his 
adversary  accepts  this  as  an  assurance  that 
his  possession  will  not  become  hostile  to  the . 
latter  title,  he  is  estopped  by  matter  of  rec- 
ord. Sullivan  V.  Colby  (U.  S.)  71  Fed.  460, 
464,  18  G.  O.  A.  11)3. 

E8TOPPEI.  BT  VEBBIOT. 

Where  some  controlling  fact  or  question 
material  to  the  determination  of  both  causes 
has  been  adjudicated  in  a  former  suit  by  a 
court  of  competent  jurisdiction,  and  the 
same  fact  or  question  is  again  at  issue  be- 
tween the  same  parties,  its  adjudication  in 
the  first  will,  if  properly  presented,  be  con- 
clusive of  the  same  question  in  the  latter 
suit,  irrespective  of  the  question  whether  the 
cause  of  action  is  the  same  in  both  suits  or 
not.  This  is  sometimes  denominated  an  *'es- 
toppel  by  verdict"  Board  of  Directors  of 
Chicago  Theological  Seminary  v.  People,  59 
N.  E.  977,  979,  189  111.  439;  Wright  v.  Grif- 
fey, 35  N.  E.  782,  733,  147  lU.  496,  87  Am 
St  R%p.  228. 

Estoppel  by  verdict  extends  only  to  the 
facts  in  issue  and  determined,  and  does  not 
estop  the  parties  from  disputed  doctrines  of 
law  applied  to  the  facts  in  the  first  case. 
Swank  v.  St  Paul  City  Ry.  Co.,  61  Minn.  423, 
424,  63  N.  W.  1088. 

ESTOPPEIi  IN  PAI8« 

The  term  "estoppel  in  pals"  Is  used  to 
designate  estoppel  not  of  record  or  under  seal. 
Ragsdale  v.  Gohlke,  36  Tex.  286,  288. 

At  the  common  law,  estoppels  are  found- 
ed on  deeds  and  records  of  court,  but  estop- 
pels in  equity  are  estoppels  in  pais.  The 
doctrine  of  this  kind  of  estoppels  was  at  first 
administered  as  a  branch  of  equity  jurispru- 
dence, but  is  now  incorporated  into  the  law. 
The  rule  with  regard  to  common-law  estop- 
pels is  a  precise  and  technical  one,  though 
supposed  to  be  founded  in  principles  of  truth 
and  justice,  such  as  the  statement  of  ma- 
terial facts  in  specialties,  or  as  found  by  ver- 
dicts or  judgments  upon  trials  in  courts  of 
record.  The  common-law  rule  is  obviously 
too  narrow  and  Inadequate  for  the  attain- 
ment of  equity  in  the  multiplied  transactions 
of  modem  times,  and  hence  the  equitable  es- 
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toppel  of  Hie  present  day.  West  Winsted 
SsT.  Bank  &  Bldg.  Ass'n  t.  Ford,  27  Conn. 
282,29a  71  Am.  Dec  66. 

Estoppels  in  pals  seem,  in  their  common- 
law  origin,  to  baye  arisen  only  in  the  case 
of  those  solemn  and  peculiar  acts  to  which 
the  law  gave  the  power  of  creating  a  right  or 
passing  an  estate,  and  to  which  the  law  at- 
tached as  much  efficacy  and  Importance  as  to 
matters  appearing  either  by  deed  or  of  rec- 
ord. Here  acts,  statements,  or  admissions 
of  a  party,  when  not  made  or  performed  un- 
der seal,  of  record,  or  in  the  course  of  some 
of  those  acts  to  which  peculiar  authority 
was  attached  by  the  law,  were  not  consider- 
ed as  estoppels,  and  had  no  oth^  weight 
than  that  of  eyidence^  more  or  less  strong, 
but  which  might  be  explained  or  rebutted. 
But  equitable  estoppels  in  pals  generally,  if 
not  universally,  are  applied  to  prevent  injury 
which  would  ensue  to  one  from  the  acts  or 
declarations  of  another,  were  he  permitted 
.to  gainsay  the  truth  of  such  acts  and  dec- 
larations. The  principle  is  invoked  and  ap- 
plied for  the  preventi(m  of  ftaud,  or  tliat 
which  is  tantamount  thereto,  on  the  one  side, 
and  injury  on  the  other.  Davis  v.  Davis,  26 
Cat.  23,  38,  85  Am.  Dec.  157. 

''Equitable  estoppel  is  the  effect  of  the 
voluntary  conduct  of  a  party,  wheroby  he  is 
absolutely  precluded,  both  at  law  and  in  eq- 
uity, from  asserting  rights  which  might  have 
perhaps  otherwise  existed,  either  of  property, 
of  contract,  or  of  remedy,  as  against  another 
person  who  lias  in  good  taitb,  relied  upon 
such  conduct,  and  has  been  led  thereby  to 
change  his  condition  for  the  worse,  and  who, 
on  his  part,  acquires  some  corresponding 
right,  either  of  property,  of  contract,  or  of 
remedy."  Louisville  Banking  Go.  v.  Asher 
(Ky.)  65  8.  W.  831  (quoting  2  Pom.  Eq.  Jur. 
i  804);  The  Alberto  (U.  8.)  24  Fed.  379,  382; 
Richardson  v.  Olivier  (U.  S.)  106  Fed.  277, 
282,  44  C.  G.  A.  468,  53  L.  R.  A.  113;  The 
Ottumwa  Belle  (U.  S.)  78  Fed.  643,  647;  First 
Nat  Bank  v.  Dean,  17  N.  Y.  Supp.  375,  377, 
60  N.  Y.  Super.  Gt  200;  Nell  v.  Dayton,  45 
N.  W.  220,  230,  43  Minn.  242;  Griffith  v. 
Rife,  12  a  W.  168,  172,  72  Tex.  185;  White- 
selle  V.  Texas  Loan  Agency  (Tex.)  27  S.  W. 
300,  315;  Miller-Jones  Furniture  0>.  v.  Ft. 
Smith  Ice  ft  Ck>ld  Storage  Go.,  50  8.  W.  508^ 
500,  66  Ark.  287;  Nash  v.  Baker,  58  N.  W. 
706,  707,  40  Neb.  204;  Ricketts  v.  Scothom, 
77  N.  W.  366,  368,  57  Neb.  51,  42  L.  R.  A. 
704,  73  Am.  St  Rep.  401. 

To  constitute  an  estoppel,  the  following 
elements  are  essential:  (1)  There  must  be 
conduct,  acts,  language,  or  silence  amounting 
to  a  representation  or  a  concealment  of  ma- 
terial facts.  (2)  These  facts  must  be  known 
to  the  party  estopped  at  the  time  of  his  said 
conduct,  or,  at  least,  the  circumstances  must 
be  such  that  knowledge  of  them  is  neces- 
sarily imputed  to  him.    (3)  The  truth  con- 


cerning tidese  facts  must  be  unknown  to  Vnm 
other  party  claiming  the  benefit  of  the  estop- 
pel at  the  time  when  such  conduct  was  done, 
and  at  the  time  when  it  was  acted  upon  by 
him.  (4)  The  conduct  must  be  done  with 
tiie  intention,  or,  at  least,  with  the  expecta- 
tion, that  it  wUl  he  acted  upon  by  the  other 
party,  or  under  such  circumstances  that  it 
is  both  natural  and  probable  that  it  will  ,b» 
so  acted  upon.  (5)  The  conduct  must  be  re- 
lied upon  by  the  other  party,  and,  thus  rely- 
ing, he  must  be  led  to  act  upon  it  (Q  He 
must  in  fact  act  upon  it  in  such  a  manner 
as  to  change  his  position  for  the  worse. 
First  Nat  Bank  v.  Dean,  17  N.  Y.  Supp.  375,. 
377,  60  N.  Y.  Super.  Gt  209  (citing  Poul 
Eq.  Jur.);  Grange  v.  Palmer,  10  N.  Y.  Supp. 
201,  204,  56  Hun,  481;  Roberts  v.  TrammelU 
40  N.  B.  162,  15  Ind.  App.  445;  First  Nat 
Bank  v.  WUliams,  26  N.  B.  75,  77,  126  Ind. 
423;  Appeal  of  Grans  (Pa.)  0  AtL  282,  287; 
Brigham  Young  Trust  0>.  v.  Wagener,  40^ 
Pac.  764,  765.  12  Utah,  1;  Blodgett  v.  Per- 
ry, 10  S.  W.  801,  802,  07  Mo.  263,  10  Am. 
St  Rep.  807;  Gentry  v.  (Gentry,  26  S.  W. 
1000,  1005,  122  Mo.  202;  Taylor  v.  Zepp,  14^ 
Mo.  482,  488,  55  Am.  Dec.  113;  Acton  v. 
Dooley,  74  Mo.  63,  67;  De  Berry  v.  Wheeler,. 
30  S.  W.  338,  330,  128  Mo.  84^  48  Am.  St 
Rep.  538;  Hall  v.  Warren  (Aria.)  48  Pac 
214,  216;  Smith  v.  Brown  (Aria.)  42  Pac 
040,  050;  Hampton  v.  Alford  (Tex.)  14  S.  W. 
1072,  1073;  Long  v.  Gude  (Tex.)  26  S.  W. 
1000;  Nichols-Steuart  v.  Grosby,  20  S.  W. 
380,  381,  87  Tex.  443;  Security  Mortgage  & 
Trust  Go.  V.  Omthers,  32  S.  W.  837,  843, 
11  Tex.  Giv.  App.  430;  Ghesapeake  &  O.  R. 
(3o.  V.  Walker,  40  &  E.  633,  641,  100  Ya.  60- 
(quoting  4  Am.  &  Bug.  Dec.  Bq.  268);  Stev- 
ens V.  Dennett,  51  N.  H.  324,  333;  Troy  v. 
Rogen,  20  South.  000,  1008,  113  Ala.  131^ 
Griffith  V.  Wright,  6  Golo.  248,  240. 

To  constitute  an  estoppel  in  pais,  tiiere 
must  be  first  an  admission  inconsistent  with 
the  evidence  which  he  has  to  give,  or  the- 
title  or  claim  which  he  proposes  to  set  up; 
second,  an  action  by  the  other  party  upon, 
such  admission;  third,  an  injury  to  him  by 
allowing  tlie  admission  to  be  disproved. 
Ghouteau  v.  Ctoddin,  30  Mo.  220,  250,  00  Am. 
Dec  462;  Newman  v.  Hook,  37  Mo.  207,  213,. 
00  Am.  Dec  37& 

An  equitable  estoppel  in  iMiis  requires, 
as  to  the  person  against  whom  the  estoppel 
is  claimed,  opportunity  to  speak,  duty  to 
speak,  failure  to  speak,  and  reliance  in  good, 
faith  upon  such  failure  Priewe  v.  Wiscon- 
sin State  Land  ft  Improvement  Go.,  70  N. 
W.  780,  782,  103  Wis.  537,  74  Am.  St  Rep. 
004. 

*'Bstopper  is  defined  to  be  the  preclu- 
sion of  a  person  from  ascertaining  a  fact  by 
previous  conduct  inconsistent  therewith  on 
his  own  part  or  on  the  part  of  those  under- 
whom  he  claims.    Stevens  on  Pleading  de- 
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fines  "estoppel"  to  be  a  preclnsion  In  law 
which  prerents  a  man  alleging  or  denying 
a  fact  in  conseqnence  of  his  own  previous 
act,  allegation,  or  denial  of  a  contrary  tenor; 
and  it  has  been  repeatedly  decided  that  the 
principle  of  estoppel  is  applicable  to  all  cases 
where  one  by  word,  act,  or  conduct  willfully 
caused  another  to  belieye  in  the  existence 
of  a  certain  state  of  things,  and  thereby  in- 
duced him  to  act  on  this  belief  injuriously 
to  himself  or  to  alter  his  own  previous  con- 
dition to  his  injury.  The  law  of  estoppel 
may  be  briefly  laid  down  as  follows:  (1) 
Words  and  admissions,  or  conduct,  acts,  and 
acquiescence,  or  all  combined,  causing  an- 
other to  believe  in  the  existence  of  a  certain 
state  of  things,  (2)  in  which  the  person  so 
speaking,  admitting,  acting,  and  acquiescing 
does  so  willfully,  culpably,  or  negligently,  (3) 
by  which  such  other  person  Is  or  may  be  in- 
duced to  act  so  as  to  change  his  own  previ- 
ous position  injuriously.  Coogler  v.  Bogers, 
7  South.  891,  894,  25  Fla.  853. 

An  "estoppel  In  pals"  consists  neces- 
sarily of  three  elements— First,  an  admission 
inconsistent  with  the  evidence  offered  to  be 
given  or  the  claim  offered  to  be  set  up;  sec- 
ond, that  the  other  party  has  acted  on  the 
admission;  and,  third,  that  he  will  be  Injured 
by  allowing  the  trutii  of  the  admission  to  be 
disproved.  Gremln  v.  Byrnes  (N.  Y.)  4  B. 
D.  Smith,  756,  758. 

"Equitable  estoppels''  are  estoppels 
which  prevent  a  party  from  asserting  his 
rights  under  a  general  technical  rule  of  law, 
when  he  has  so  conducted  himself  that  it 
would  be  contrary  to  equity  and  good  con- 
science for  him  to  allege  and  prove  the  truth. 
Hallowell  Nat.  Bank  v.  Marston,  27  Atl.  529, 
581,  85  Me.  488;  Stone  v.  Bank  of  Ck>mmerce, 
19  Sup.  Ot  747,  758.  174  U.  S.  412,  48  L.  Bd. 
1028;  McGregor  v.  Equitable  Gas  Co.,  21 
Atl.  13,  14,  139  Pa.  230;  McCreary  v.  Mc- 
Gorkle  a'enn.)  54  S.  W.  53,  57;  International 
Bank  of  St  Louis  v.  German  Bank,  8  Mo. 
App.  862,  871. 

"Estoppel  in  pais  presupposes  an  error 
or  a  fault,  and  implies  an  act  in  Itself  in- 
valid. The  rule  proceeds  upon  the  consider- 
ation that  the  author  of  the  misfortune  shall 
not  himself  escape  the  consequences  and  cast 
the  burden  upon  another."  Merchants'  Nat. 
Bank  v.  State  Nat  Bank.  77  U.  S  (10  Wall.) 
604,  645,  19  L.  Bd.  1008. 

Estoppel  presupposes  error  upon  one  side 
and  fault  or  fraud  on  the  other,  or  some  de- 
fect of  which  it  would  be  inequitable  for  the 
party  against  whom  the  doctrine  is  asserted 
to  take  advantage.  The  primary  ground  of 
that  doctrine  is  that  it  would  be  a  fraud  to 
assert  what  one's  previous  conduct  had  de- 
nied, when  upon  the  faith  of  that  denial 
others  have  acted.  In  Davis  v.  Davis,  26 
Gal.  39,  85  Am.  Dec.  157.  the  court  says 
equitable  estoppels  in  pals  are  applied  to 
8  Wds.  &  P.— 82 


prevent  injury  which  would  ensue  to  one 
who  from  the  acts  and  conduct  of  another, 
were  he  permitted  to  gainsay  the  truth  of 
such  acts  or  conduct  Cornell  University  v. 
Parkinson.  53  Pac  188,  146,  59  Kan.  365. 

"Equitable  estoppel,"  says  Justice  Oar- 
penter,  in  Rlchman  v.  Baldwin,  21  N.  J.  Law 
(1  Zab.)  895,  408,  "rests  upon  the  principle 
that  when  any  one  has  done  an  act  or  made 
a  statement  which  would  be  a  fraud  on  his 
part  to  controvert  or  impair,  and  such  act  or 
statement  has  so  Influenced  any  one  that  it 
has  been  acted  upon,  the  party  making  it 
will  be  estopped  and  cut  off  from  the  power 
of  retraction.  It  must  appear  that  he  has 
done  some  act  or  made  some  admission  in- 
consistent with  his  claim,  that  the  other 
party  has  acted  on  such  conduct,  and  that 
such  party  will  be  Injured  by  allowing  such 
conduct  or  admission  to  be  withdrawn." 
Martin  v.  Rlghter,  10  N.  J.  Bq.  (2  Stockt.) 
510,  526. 

In  Pazson  r.  Brown,  10  O.  0.  A.  185, 
148,  61  Fed.  874,  it  was  declared  that  no 
principle  is  more  salutary,  none  rests  on 
more  solid  foundation,  than  that  one  who, 
by  his  acti  or  representationii^  or  by  his  si- 
lence when  he  ought  to  speak  out,  inten- 
tionally or  through  culpable  negligence  In- 
duces another  to  believe  certain  facti  to 
exist  and  the  latter  rightfully  acts  on  such 
belief,  so  that  he  will  be  prejudiced  if  the 
former  is  permitted  to  deny  the  existence 
of  such  facts,  is  to  be  conclusively  estopped 
to  Interpose  such  denial.  This  principle  is 
salutary,  because  it  represses  ftaud  and 
falsehood.  It  rests  on  the  solid  foundation 
of  our  common  sense  of  justice,  which  re- 
volts at  the  idea  of  rewarding  the  Inten- 
tional or  culpably  negligent  deceiver  at  the 
expense  of  the  innocent  purchaser  who  be- 
lieves him.  Union  Pac.  Ry.  Go.  v.  United 
States  (U.  S.)  67  Fed.  975,  979,  15  O.  G.  A. 
123. 

The  doctrine  of  waiver  l^  estoppel  is 
that  a  party  cannot  occupy  Inconsistent 
grounds  or  positions;  that  one  who  relies 
upon  the  forfeiture  of  a  contract  cannot  at 
the  same  time  treat  the  contract  as  an  ex- 
isting valid  one,  nor  call  upon  the  other 
party  to  do  anything  required  by  It  Gannon 
V.  Home  Ins.  Co.,  58  Wla  593,  11  N.  W.  11. 
But  the  doctrine  of  estoppel  cannot  be  suc- 
cessfully Invoked  to  create  a  liability  not 
contracted  for,  or  one  which  would  be  out- 
side or  in  violation  of  the  powers  of  the 
company.  Kidder  v.  Knights  Templars^  & 
Masons'  Life  Indemnity  Co.,  69  N.  W.  364, 
367.  94  Wis.  588. 

Equitable  estoppels  are  In  a  great  degree 
designed  to  prevent  circuity  of  action  by 
preventing  injuries  by  which  redress  would 
have  to  be  sought  by  suit  and  cannot  arise 
unless  the  evidence  discloses  some  default  or 
fraud    for   which   compensation   mUt^t    be 
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awarded  by  equity  or  law.    Barden  r.  Ovei> 
meyer,  d4  N.  E.  439,  440,  134  Ind.  660. 

'*A  man  Is  said  to  be  estopped  when  be 
has  done  some  act  which  the  law  will  not 
permit  him  to  deny."  Davis  v.  O'Ferrall 
(Iowa)  4  G.  Greene,  358,  363. 

Estoppels  In  pais  depend  upon  facts 
which  are  rarely  in  any  two  causes  precisely 
the  same.  The  principle  upon  which  they 
are  applied  Is  clear  and  well  defined.  A 
party  who,  by  his  acts,  declarations,  or  ad- 
missions, or  by  failure  to  act  or  speak  under 
circumstances  where  he  should  do  so,  either 
designedly,  or  with  willful  disregard  of  the 
interests  of  others,  Induces  or  misleads  an- 
other to  conduct  or  dealings  which  he  would 
not  have  entered  upon  but  for  this  mislead- 
ing influence,  will  not  be  allowed  after- 
wards to  come  in  and  assert  his  right  to  the 
detriment  of  the  person  so  misled.  That 
would  be  a  fraud.  Hanly  y.  Wattersoh,  39 
W.  Va.  214,  224,  19  S.  B.  536,  540  (citing 
Jowers  Y.  Phelps,  83  Ark.  465,  468). 

"Estoppel  in  pais**  may  be  defined  to  be 
a  right  arising  from  acts,  admissions,  or  con- 
duct which  have  induced  a  change  of  posi- 
tion in  accordance  with  the  real  or  appar- 
ent Intention  of  the  party  against  whom  they 
are  alleged.  Pope  v.  J.  K.  Armsby  Ck>.,  Ill 
Cal.  159,  164,  43  Pac.  589,  590  (citing  Blge- 
low.  Estop.  [4th  Ed.]  445);  Boles  v.  Ben- 
nington, 136  Mo.  522,  530,  88  S.  W.  806. 

"To  raise  an  admission  from  the  rank  of 
«>vidence  to  that  of  estoppel,  it  must  not 
only  be  inconsistent  with  the  evidence  pro- 
[losed  to  be  given  in  a  ^subsequent  contro- 
versy, but  must  also  have  so  Influenced  the 
conduct  of  the  other  party  that  loss  or  in- 
Jury  will  result  trom  allowing  the. evidence 
to  be  introduced.  But  an  estoppel,  being 
in  its  nature  defensive,  will  not  be  used  to 
effectuate  a  gain,  and  will  not  be  enforced 
further  than  is  requisite  to  protect  from  In- 
jury."   Adler  v.  Pin,  80  Ala.  351,  354. 

The  doctrine  of  estoppel  in  pals  has  no 
application  where  everything  is  equally 
known  to  both  parties,  or  the  party  sought 
to  be  estopped  was  ignorant  of  the  facts 
out  of  which  his  rights  sprung,  or  where  the 
other  party  was  not  influenced  by  the  acts 
pleaded  as  an  estoppel.  Ross  v.  Banta,  39 
N.  B.  732,  734,  140  Ind.  120  (citing  Fletcher 
V.  Holmes,  25  Ind.  458;  McGlrr  v.  Sell,  60 
Ind.  249;  Long  v.  Anderson,  62  Ind.  537; 
Lash  V.  Rendell,  72  Ind.  475;  Hosford  T. 
Johnson,  74  Ind.  479). 

An  equitable  estoppel  is  said  to  be  where 
one  knowingly,  though  he  does  it  passively 
by  looking  on,  suffers  another  to  purchase 
land  under  an  erroneous  opinion  of  title 
without  making  known  his  claim,  he  shall 
not  afterwards  be  permitted  to  exercise  his 
legal  right  against  such  person.  It  would 
be  an  act  of  fraud  and  injustice,  and  his 


conscience  is  bound  by  this  equitable  estop- 
pel.   Cochran  v.  Harrow,  22  111.  345,  349. 

Equitable  estoppel  may  be  said,  in  gen- 
eral terms,  to  be  described  as  such  conduct 
by  a  party  that  it  would  be  fraudulent,  or  a 
fraud  upon  the  rights  of  another,  for  him 
afterwards  to  repudiate  and  set  up  terms  in- 
consistent with  it  Norfolk  &  W.  E.  Co. 
V.  Perdue,  21  S.  E.  755,  759,  40  W.  Va.  442; 
The  Ottumwa  Belle  (U.  S.)  78  Fed.  643.  649. 

The  doctrine  of  estoppel  is  applied  to 
prevent  statements  of  intended  abandonment 
of  existing  rights  from  operating  as  a  fraud 
upon  a  party  who  has  been  led  to  rely  on 
them  and  thereby  change  his  conduct  or  alter 
his  condition.  Stayton  ▼•  Graham,  21  Atl. 
%  4,  139  Pa.  1. 

A  clear  case  of  admission  by  the  de- 
fendant, intended  to  influence  the  conduct 
of  the  man  with  whom  he  was  dealing,  and 
actually  leading  him  into  a  line  of  conduct 
which  was  prejudicial  to  his  interests^  un- 
less the  defendant  be  cut  off  from  the  power 
of  retraction,  is  the  veiy  definition  of  an 
"estoppel  in  pals."  Ross  v.  Banta,  89  N.  E. 
732,  734,  140  Ind.  120;  Fletcher  v.  Holmes, 
25  Ind.  458,  459;  Dezell  v.  Odell  (N.  Y.)  3 
Hill,  215,  222,  88  Am.  Dec.  628;  Blodgett  v. 
Perry,  10  S.  W.  891,  892,  97  Mo.  263,  10  Am. 
St  Rep.  807. 

In  order  that  estoppel  may  apply,  it 
must  appear— first,  that  the  party  making 
the  admission  by  his  declarations  or  conduct 
was  apprised  of  the  true  state  of  his  own 
title;  second,  that  he  made  the  admission 
with  the  express  Intention  to  deceive,  or 
with  such  careless  and  culpable  negligence 
as  to  amount  to  constructive  fraud;  third, 
that  the  other  party  was  not  only  desti- 
tute of  all  knowledge  of  the  true  state  of 
the  title,  but  of  the  means  of  acquiring  such 
knowledge;  and,  fourth,  that  he  relied  di- 
rectly upon  such  admission,  and  will  be  in- 
jured by  allowing  its  truth  to  be  disproved. 
Story  says:  "The  doctrine  [of  equitable  es- 
toppel] proceeds  upon  the  ground  of  con- 
structive fraud,  or  of  gross  negligence, 
which,  in  effect,  implies  fraud."  And,  to 
the  effect  that  fraud  is  an  essential  element 
of  estoppel,  see  Commonwealth  v.  Moltz.  10 
Pa.  (10  Barr)  527,  531,  51  Am.  Dec.  499; 
Crest  V.  Jack  (Pa.)  3  Watts.  238,  27  Am, 
Dec.  353;  Copeland  v.  Copeland,  28  Me.  (15 
Shep.)  525,  539;  Whltaker  v.  WilUams,  20 
Conn.  98,  104;  Delaplaine  t.  Hitchcock  (N. 
Y.)  6  Hill,  14,  16;  Brewer  v.  Boston  A  W. 
R.  R.  Corp.,  5  Mete.  478,  479,  39  Am.  Dec. 
694.  Under  these  principles  statements,  by 
one  having  a  grant  to  a  certain  amount  of 
land  for  which  he  himself  had  made  a  sur- 
vey, that  he  did  not  claim  any  other  land 
than  that  covered  by  his  survey,  were  not 
binding  on  him,  when  it  afterwards  appear- 
ed that  his  survey  was  not  legal  or  binding, 
and  that  the  land  to  which  he  was  really 
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entitled  was  other  and  different  land. 
BoggB  T.  Merced  Biln.  CkK,  14  GaL  279,  866, 
867. 

Am  ATAllaUe  la  law. 

Wblle  originally  a  creature  of  eqnlty, 
equitable  estoppel  is  now  thoroughly  incor- 
porated Into  law,  and  is  as  available  in  a 
legal  action  as  In  an  equitable  one.  Dimond 
y.  Mannheim,  68  N.  W.  405,  487,  61  Biinn. 
17a 

Bqaltable  estoppel  arises  upon  facts 
which  render  their  application  in  protection 
of  rights  equitable  and  Just,  and  courts  of 
equity  recognize  them  in  cases  of  equitable 
cognizance;  but  they  are  available  at  law, 
as  well  as  in  equity.  Thus,  where  a  city 
has  stood  by,  and  by  long  acquiescence  has 
given  an  implied  license  to  a  riparian  prop- 
erty owner  to  construct  and  maintain  whar- 
ves in  front  of  his  land  to  navigable  water 
in  a  river,  over  shore  and  submerged  lands 
below  high  tide  water  mark  to  which  the 
city  held  the  legal  title,  and  has  for  years 
regulated  and  taxed  the  structures  of  such 
owner,  it  is  equitably  estopped  from  assert- 
ing any  claim  to  such  lands  which  would 
dispoBsesB  the  license  or  destroy  its  prop- 
erty right  therein.  Sullivan  Timber  Ck>.  v. 
atj  of  Mobile  (U.  S.)  110  Fed.  186,  197. 

''Estoppels  in  pais"  are  called  equitable 
estoppels,  not  because  their  recognition  Is 
peculiar  to  equitable  tribunals,  but  because 
they  arise  upon  facts  which  render  their  ap- 
plication in  the  protection  of  rights  equi- 
table and  just  Courts  of  equity  recognize 
them  in  cases  of  equitable  cognizance;  but 
the  courts  of  law  just  as  readily  and  free- 
ly, and  it  Is  never  necessary  to  go  into  equity 
for  the  mere  purpose  of  obtaining  the  bene- 
fit of  an  equitable  estoppel.  Barnard  v. 
German-American  Seminary,  49  Mich.  444, 
445.  13  N.  W.  811. 

While  the  doctrine  of  equitable  estoppel 
originated  in  courts  of  equity.  It  has  been 
applied  in  cases  arising  in  courts  of  law. 
Consequently,  where  the  owner  of  land  per- 
mitted its  sale  by  a  trustee,  and  appeared 
and  objected  to  the  manner  of  distributing 
the  fund  created  thereby,  and  permitted  the 
purchaser  without  objection  to  enter  upon 
the  land  and  expend  a  large  sum  upon  its 
improvement,  he  cannot  be  permitted  long 
afterwards  to  object  to  the  purchaser's  title, 
on  the  ground  that  the  sale  was  invalid  be- 
cause of  a  deficiency  in  the  decree  under 
wbich  the  sale  was  made.  Kirk  v.  Hamilton, 
102  U.  S.  68,  77.  26  L.  Ed.  79. 

Oertalnty. 

"Every  estoppel,"  says  Lord  Coke,  **be- 
cause  it  concludeth  a  man  to  allege  the 
truth,  must  be  certain  to  eveiy  intent,  and 
not  to  be  taken  by  argument  or  inference." 
Van  Bibber  v.  Beirne,  6  W.  Ya.  168^  178; 


Calkins  v.  Copley,  29  Minn.  471,  479,  18  N. 
W.  904  (citing  Right  v.  Bucknell,  2  Bam. 
A  Adol.  278);  Lot  v.  Thomas,  2  N.  J.  Law 
a  Penning.)  407e,  411,  2  Am.  Dec.  354. 

Bstoppels  must  be  certain;  that  Isi,  the 
fact  agreed  on  or  found  must  be  some  par- 
ticular fkct,  and  not  a  generality  or  matter 
of  inference.  Armfield  v.  Moore,  44  N.  C. 
167. 

ItttMit. 

To  create  an  estoppel  it  Is  not  necessary 
that  the  conduct  be  done  with  a  fraudulent 
Intent.  Shelby  v.  Bowden  (8.  D.)  94  N.  W. 
416,  420  (citing  Dimond  v.  Manheim,  68  N. 
W.  495,  61  Minn.  178). 

It  is  not  essential  to  an  estoppel  in  pais 
that  there  should  have  been  an  intention  to 
deceive.  Crawford  v.  Lockwood  (N.  Y.)  9 
How.  Prac.  547,  54a 

Negligent  silence  may  work  an  estoppel 
as  effectually  as  an  express  representation. 
So,  too,  acts  or  conduct,  though  nothing  is 
said,  if  they  are  calculated  to  mislead,  and 
do  in  fact  mislead,  will  work  an  estoppel, 
notwithstanding  there  was  no  intention  to  do 
80.  Tobias  V.  Morris,  28  South.  517,  522,  126 
Ala.  535. 

The  doctrine  of  estoppel  in  pais  Is  sim- 
ply the  declaration  of  an  equitable  principle, 
to  prevent  injustice  and  to  protect  those  who 
have  relied  upon  the  acts  or  admissions  of 
others  made  with  the  expectancy  that  such 
reliance  would  be  placed  upon  them.  The 
authorities  are  a  unit  that,  where  a  person 
has  induced  another  to  act  in  a  particular 
manner,  he  will  not*  be  permitted  to  evade 
the  effect  of  his  admission,  where  injury 
would  result  to  one  who  has  parted  with, 
value  on  the  strength  of  such  admission.  In- 
tentional fraud  is  not  the  essence  of  the  doc- 
trine of  equitable  estoppel.  Hazard  v.  Wil- 
son, 50  N.  T.  Supp.  280,  283,  22  Misc.  Bep. 
397. 

In  McAfferty  v.  Conover's  Lessee,  7  Ohio 
St.  105,  70  Am.  Dec.  57,  it  is  said  estoppels 
in  pais  are  not  allowed  to  operate,  except 
where  in  good  conscience  and  honest  dealing 
the  party  ought  not  to  be  permitted  to  gain- 
say his  admission ;  and  in  general  the  act  or 
declaration  of  the  party  must  be  willful, 
with  knowledge  of  the  facts  upon  which  any 
right  he  may  have  must  depend,  or  whether 
bis  Intention  to  deceive  the  other  party.  In 
Beardsley  v.  Foot,  14  Ohio  St  416,  84  Am. 
Dec.  405,  it  is  said:  "We  think  an  estoppel 
may  arise  from  admissions  and  declarations 
made  without  any  fraudulent  purpose.  The 
circumstances  may  be  such  that  good  con- 
science and  honest  dealing  may  require  a 
party  to  bear  the  consequences  of  his  own 
negligent  mistake,  instead  of  throwing  the 
resulting  losses  upon  another  whom  he  has 
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mislead."    Enael  y.  Levy,  19  N.  B.  587,  699, 
46  Ohio  St  255. 

Estoppel  by  mlscondQct  arises  when  one 
by  his  acts  or  representations,  or  by  his  si- 
lence when  he  ought  to  speak  out,  Intention- 
ally or  through  culpable  negligence  Induces 
another  to  believe  certain  facts  to  exist  and 
to  act  accordingly.  Townsend  y.  Johnson, 
34  Minn.  414,  415,  26  N.  W.  395  (citing  Pence 
y.  Arbuckle,  22  Minn.  417). 

Estoppel  does  not  always  rest  on  the  in- 
tention of  the  party  to  be  affected  by  It,  but 
Is  dependent  rather  upon  the  reasonable  or 
legitimate  effect  of  his  statement  or  conduct 
In  the  particular  matter  upon  the  course  of 
other  persons.  He  will  not  be  allowed  to  as- 
sert his  lien  to  the  prejudice  of  persons 
whom  he  has  induced  to  belleye  that  his  debt 
has  been  satisfied  or  that  he  will  claim  no 
lien,  and  who  in  that  belief  have  purchased 
that  property  on  which  the  lien  rests,  or  In- 
vested In  bonds  covered  by  mortgage  there- 
on. Silence  is  sometimes  as  significant  as  a 
positive  assertion,  and  when  of  such  Import 
is  equally  conclusive  in  favor  of  the  person 
Influenced  thereby.  Brlstol-Goodson  Elec- 
tric Light  ft  Power  Co.  y.  Bristol  Gas,  Elec- 
tric Light  &  Power  Co.,  42  S.  W.  19,  21,  99 
Tenn.  371. 

For  the  application  of  the  doctrine  of 
equitable  estoppel  there  must  .generally  be 
some  Intended  deception  in  the  conduct  or 
declarations  of  the  party  to  be  estopped,  or 
such  gross  negligence  on  his  part  as  to 
amount  to  constructive  fraud,  by  which  an- 
other has  been  misled  to  his  Injury.  In  this 
class  of  cases  the  doctrine  proceeds  upon  the 
ground  of  constructive  fraud  or  of  gross  neg- 
ligence, which  In  effect  implies  fraud.  Brant 
v.  Virginia  Coal  &  Iron  Co.,  98  U.  S.  826,  23 
U  Ed.  927. 

Xaowledse  lij  party  elalmlug  benellt. 

To  work  an  estoppel  in  pais  there  must 
be  conduct,  acts,  language,  or  silence  amount- 
ing to  a  representation  or  a  concealment  of 
material  facts,  and  the  truth  concerning 
these  facts  must  be  unknown  to  the  party 
claiming  the  benefit  of  the  estoppel.  The  es- 
toppel does  not  apply  where  everything  is 
equally  well  known  to  both  parties.  Estls  y. 
Jackson,  16  8.  E.  7»  8^  111  N.  a  145,  82  Am. 
St  Rep.  784. 

An  estoppel  In  pais  arises  when  one  who 
Is  Ignorant  of  the  material  facts  which  con- 
dition a  subject  is  Intentionally  or  recklessly 
Induced  by  the  false  representations  or  ac- 
tion of  another  to  change  his  relation  to  it, 
so  that  he  will  be  Injured  If  he  who  made  the 
false  representations  is  permitted  to  prove 
the  truth.  But  where  a  person  who  had 
knowledge  of  the  actual  value  of  his  own 
stocks  was  not  misled  or  Induced  to  make  a 
contract  for  sale  of  them  by  any  misrepre- 
sentations of  the  defendant  on  that  subject, 


and  defendant  made  no  representations  as  to 
the  value  of  plaintUTs  stocks,  and  he  and 
his  associates  fixed  their  own  estimates  of 
these  values,  there  was  none  of  the  essential 
elements  of  an  estoppel  In  pals.  Rockefel- 
ler V.  Merritt  (U.  S.)  76  Fed.  909,  916»  22  a 
aA.608,35L.R.A.633. 

The  distinction  between  tbe  cases  where 
acts  or  declarations  of  encouragement  are 
necessary  to  create  an  estoppel  and  those 
where  mere  silence  or  acquiescence  will  be 
sufiicient  is  one  of  principle,  and  each  case 
as  it  arises  must  be  assigned  to  one  or  the 
other  class  according  to  its  circumstances, 
the  chief  of  which  Is  knowledge  or  Ignorance 
of  the  party's  own  rights  and  the  other's  ac- 
tion; encouragement  being  necessary  when 
the  party  is  ignorant,  and  unnecessary  when 
he  has  knowledge,  because  such  knowledge 
creates  a  duty  to  speak.  Logan  v.  Gardner 
(Pa.)  26  Wkly.  Notes  Oas.  497,  600»  20  Aa 
625,  627. 

An  estoppel  In  pals  arises  when  by  his 
acts  or  representations,  or  by  his  silence 
when  he  ought  to  speak  out,  Intentionally  or 
through  culpable  negligence  one  person  In- 
duces another  to  believe  certain  facts  to  ex- 
ist, and  such  other,  having  tiie  legal  right  to 
do  so,  relies  and  acts  thereon  to  such  an  ex- 
tent as  to  be  misled  to  his  prejudice.  But 
this  rule  has  no  application  when  all  the 
facts  are  within  the  knowledge  of  both  paiv 
ties.  Sanborn  v.  Van  Duyne^  96  N.  W.  41, 
44,  90  Minn.  215. 

Mere  silence,  or  seme  act  done  where 
the  means  of  knowledge  are  equally  open  to 
both  parties,  does  not  estop  the  party  doing 
the  act  or  remaining  silent  Consequently 
the  fact  that  one  was  attorney  for  a  plaintiff 
In  an  attachment  proceeding,  whoi  in  fact 
the  plaintiff  was  already  the  owner  of  the 
property  attached,  does  not  estop  such  per- 
son from  claiming  the  land  under  such  plain- 
tiff's prior  title  as  against  one  purchasing  at 
the  attachment  sale,  where  it  does  not  ap- 
pear that  the  purchaser  at  the  attachment 
sale  was  misled  by  any  action  of  the  attor- 
ney, or  that  he  was  in  ignorance  of  the  true 
state  of  the  title,  or  that  the  former  deed  to 
the  plaintiff  was  not  of  record,  or  that  any 
act  of  the  attachment  plaintiff  induced  him  to 
buy  the  land,  which  otherwise  he  would  not 
Lave  bought  Blodgett  v.  Perry,  10  S.  W. 
891,  892,  97  Mo.  263,  10  Am.  St  Rep.  807. 

Estoppel  can  have  no  application  where 
everything  in  relation  to  the  transaction  Is 
equally  known  to  both  parties,  and  a  receipt 
for  money  paid,  the  amount  of  which  was 
known  both  by  the  payor  and  the  payee,  will 
not  work  an  estoppeL  Lash  y.  Rendell,  72 
Ind.  475,  480. 


twiedse  lnj  party  to  be  estopped. 

In  order  to  constitute  an  equitaSle  es- 
toppel by  silence  or  acquiescence^  it  must  be 
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made  to  appear  tbat  the  fact  upon  wbldi  it 
Is  sought  to  make  the  estoppel  operate  was 
kikown  to  the  party  against  whom  the  estop- 
pel Is  urged.  Nash  y.  Baker»  68  N.  W.  706, 
707,  40  Neb.  284. 

A  representation  or  concealment,  to 
operate  as  an  estoppel,  must  be  made  with 
knowledge  of  the  facts  by  the  party  to  be 
estopped,  unless  his  ignorance  is  the  result 
of  negligence.  For  an  estoppel  to  arise  from 
silence,  the  silence  must  amount  to  bad  faith. 
Pettyjohn  y.  National  Exch.  Bank  (Va.)  43 
S.  E.  203.  206. 

To  create  an  estoppel  It  is  not  necessary 
that  the  facts  must  be  actually  known  to  the 
party  estopped.  It  Is  enough  if  the  circum- 
stances are  such  that  a  knowledge  of  the 
truth  is  necessarily  imputed.  Dimond  v. 
Manheim,  63  N.  W.  495,  61  Minn.  178; 
Shelby  y.  Bowden  (S.  D.)  94  N.  W.  416,  420. 

If  one  acts  in  such  a  manner  as  inten- 
tionally to  make  another  believe  that  he  has 
no  right,  or  has  abandoned  it,  and  the  other 
through  that  belief  does  an  act  which  he 
would  not  haye  otherwise  done,  the  fraudu- 
lent party  will  be  restrained  from  asserting 
his  right,  unless  it  be  such  a  case  as  will  ad- 
mit of  compensation,  and  this  will  consti- 
tute an  estoppel  in  pais.  Mayer  y.  Ramsey, 
46  Tex.  S71,  375.  If  by  his  representations 
or  silence  when  he  ought  to  have  spoken  a 
person  has  induced  a  third  party  to  act  upon 
the  belief  that  anothe  is  the  owner  of  the 
property,  he  will  not  be  heard  to  say  that  he 
was  not  aware  of  his  claim,  and  ordinary 
prudence  will  haye  required  him  to  know  of 
it  Stewart  y.  Crosby  (Tex.)  26  8.  W  188, 
140. 

In  order  that  estoppel  may  apply  to  a 
title  of  property,  it  must  appear  that  the 
party  making  the  admission  by  his  declara- 
tion or  conduct  was  apprised  of  the  true 
state  of  his  own  title  Boggs  y.  Merced  Min- 
ing Ck>.,  14  Gal.  279. 

Where  a  surety  for  the  completion  of  a 
building  furnishes  material  for  its  comple- 
tion after  he  knows  of  a  change  in  the  con- 
tract, he  is  not  estopped,  in  an  action  to  re- 
cover for  such  material,  from  pleading  the 
alteration  as  a  defense  to  a  counterclaim  of 
the  owner  against  him  as  surety,  where  the 
alterations  were  made  without  his  knowl- 
edge. Miller-Jones  Furniture  Go.  v.  Ft 
Smith  Ice  A  Cold  Storage  Oo.,  00  8.  W.  606, 
609,  66  Ark.  287. 

Iiecal  estoppel  dlstlASvislie^ 

Equitable  estoppel,  in  the  modem  sense, 
arises  from  the  conduct  of  a  party,  using 
that  word  in  its  broadest  meaning,  as  includ- 
ing both  his  words  spoken,  or  the  written 
words  or  positi;re  acts,  and  silence  or  nega- 
tive omission  to  do  anything.    It  is 


tially  and  widely  different  from  the  legal  es- 
toppels in  pais  of  Lord  Ooke.  Legal  estop- 
pels exclude  evidence  of  the  truth  and  the 
equity  of  the  particular  case  to  support  a 
strict  rule  of  law  on  ground  of  public  policy. 
Equitable  estoppels  are  admitted  on  exactly 
opposite  grounds,  of  promoting  the  equity 
and  Justice  of  the  individual  case  by  prevent- 
ing a  party  from  asserting  his  right  under  a 
general  technical  rule  of  law,  when  he  has 
so  conducted  himself  that  it  would  be  con- 
trary to  equity  and  good  conscience  for  him 
to  allege  and  prove  the  truth.  Martin  v. 
Maine  Cent  R.  Ck>.,  21  Atl.  740,  741,  83  Me. 
100. 

Technical  estoppels,  which  conclude  the 
party  from  showing  the  truth,  are  for  the 
most  part  by  deed  or  matter  of  record,  but 
equitable  estoppels  are  less  solemn  acts  and 
admissions,  having  the  force  of  concluding 
the  party.  Dezell  v.  Odell  (N.  Y.)  8  Hill,  215, 
219,  88  Am.  Dea  628. 

A  technical  estoppel  can  only  be  by  deed 
or  matter  of  record,  but  an  estoppel  in  pals 
may  be  given  in  evidence  to  the  court  and 
jury,  and  may  operate  as  effectually  as  a 
technical  estoppel  under  the  direction  of  the 
court  There  are  many  acts  which  have 
been  adjudged  to  be  estoppels  in  pals,  such 
as  livery,  entry,  acceptance  of  rent,  etc  In 
many,  and  probably  most  instances,  whether 
the  act  or  admission  shall  operate  by  way  of 
estoppel  or  not  must  depend  on  the  circum- 
stances of  the  case.  As  a  general  rule  a 
party  will  be  concluded  from  denying  his 
own  acts  or  admissions,  which  were  express- 
ly designed  to  influence  the  conduct  of  an- 
other, and  did  so  influence  it,  and  when  such 
denial  will  operate  to  the  injury  of  the  lat- 
ter. Welland  Canal  Co.  v.  Hathaway  (N.  Y.) 
8  Wend.  480,  483,  24  Am.  Dec.  61. 

••When  a  party,  either  by  his  declaration 
or  conduct  has  induced  a  third  person  to  act 
in  a  particular  manner,  he  will  not  after- 
wards be  permitted  to  deny  the  truth  of  the 
admission,  If  the  consequence  would  be  the 
hurt  and  injury  to  such  third  person,  or  to 
some  one  claiming  under  him.  Such  declara- 
tions and  admissions  are  regarded  as  equita- 
ble estoppels,  or  estoppels  in  pais.  They  con- 
clude as  evidence  and  not  as  technical  estop- 
pels at  common  law.  The  estoppel  is  applied 
in  these  cases,  not  on  the  ground  of  unlawful 
misrepresentation  or  fraud  in  making  the  ad- 
mission or  declaration,  but  on  the  ground  that 
it  will  be  a  fraud  to  show  that  it  is  untrue  to 
the  prejudice  of  one  who  has-  acted  upon  the 
faith  of  the  statement"  Kingsley  v.  Vernon, 
6  N.  Y.  Super.  Gt  (4  Sandf.)  861,  864. 

Mutuality. 

Estoppels  must  be  mutual ;  that  is,  if  one 
side  is  bound,  the  other  must  beu  Armfleld  y. 
Moore,  44  N.  a  167,  168. 
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Mutuality  is  an  essential  ingredient  of 
every  estoppel.  City  of  Unlonville  v.  Martin, 
68  S.  W.  605,  608,  95  Mo.  App.  28. 

Estoppel  must  be  mutual  and  recipro- 
cal, and  is  founded  on  the  idea  that  the  ^cts 
of  the  party  estopped  must  result  in  injury 
to  the  other  paity,  and,  generally,  that  it 
would  be  a  fraud  if  the  right  asserted  be 
maintained.  As  between  a  citizen  who  has 
performed  service  as  a  public  officer  for  a 
compensation  fixed  by  law,  and  a  state  or 
county  which  has  received  the  benefit  of  the 
services,  no  question  of  estoppel  as  to  com- 
pensation can  arise  by  the  acceptance  of  a 
less  sum.  Gallaher  v.  City  of  Lincoln,  88 
N.  W.  505,  506,  63  Neb.  839. 

Prejudiee  to  person  cilftlmfiig  benefit. 

An  estoppel  in  pais  may  be  defined  to  be 
a  right  arising  from  acts,  admissions,  or  con- 
duct which  may  have  induced  a  change  of 
position  in  accordance  with  the  real  or  ap- 
parent intention  of  the  party  against  whom 
they  are  alleged.  Johnson-Brinkman  Com- 
mission Co.  V.  Missouri  Pac.  Ry.  Co.,  28  S. 
W.  870,  873,  126  Mo.  344,  28  8.  W.  807,  26  L. 
R.  A.  840,  47  Am.  St  Rep.  675 ;  Boles  v.  Ben- 
nington, 38  S.  W.  306,  308,  136  Mo.  522  (cit- 
ing Bigelow,  Estop.  [4th  Ed.]  445 ;  McGufifey 
V.  O'Reiley.  88  Mo.  418) ;  Dolbeer  v.  Living- 
ston. 35  Pac.  328,  330,  100  Cal.  617 ;  Ricketts 
V.  Scothorn,  77  N.  W.  365,  367,  57  Neb.  51,  42 
L.  R.  A.  794.  73  Am.  St.  Rep.  493. 

An  estoppel  in  pais,  or  equitable  estop- 
pel, is  an  admission  intended  to  influence 
the  conduct  of  the  one  with  whom  he  is  deal- 
ing, and  actually  leading  him  into  a  line  of 
conduct  which  might  be  prejudicial  to  his  in- 
terest, unless  the  party  be  cut  off  from  the 
power  of  retraction.  Dakin  v.  Anderson,  18 
ind.  52,  54;  Church  v.  Florence  Iron  Works, 
45  N.  J.  Law  (16  Vroom)  129,  133 ;  Leland  v. 
Isenbeck,  1  Idaho,  469,  472. 

As  a  general  rule  the  doctrine  of  estoppel 
is  not  applicable,  except  in  cases  where  the 
I^erson  against  whom  it  is  invoked  has  by  his 
representations  and  conduct  misled  another 
to  his  injury,  so  that  it  would  be  a  fraud  to 
allow  the  true  state  of  facts  to  be  proved. 
Taylor  v.  Cussen,  90  Va.  40,  17  S.  E.  721; 
Pettyjohn  v.  National  Ezch.  Bank  (Va.)  43  S. 
E.  203,206. 

The  doctrine  of  equitable  estoppel  is 
founded  upon  equity  and  good  conscience,  and 
the  party  claiming  the  estoppel  must  have 
done  something,  paid  something,  or  in  some 
way  changed  his  position  for  the  worse,  so 
that  he  will  not  be  left  or  cannot  be  put  back 
in  his  former  condition  in  case  the  other  party 
is  allowed  to  assert  his  original  rights.  Nell 
V.  Dayton,  45  N.  W.  229,  230,  43  Minn.  242. 

Estoppels  in  pais  are  founded  on  law, 
honor,  and  conscience^  when  confined  to  their 


legitimate  purposes  of  preventing  one  man 
from  being  injured  by  the  wrongful  act  of 
another;  but,  when  no  injury  results  from 
the  misrepresentation,  its  discussion  belongs 
to  the  forum  of  morals,  and  not  to  Judicial 
tribunals.  Appeal  of  Viting,  17  Pa.  (5  Har- 
ris) 216.  No  principle  is  better  settled  than 
that  a  party  is  not  estopped  by  his  silence, 
unless  it  has  misled  another.  Philadelphia, 
W.  A  B.  R.  Co.  V.  Dubois.  79  U.  S.  (12  Wall.) 
47,  64,  20  L.  Ed.  265;  Anderson  v.  Walker 
(Tex.)  49  S.  W.  937,  947. 

An  estoppel  in  pais  is  very  well  defined 
I  by  Nelson,  J.,  in  Wei  land  Canal  Co.  v.  Hath- 
I  away,  8  Wend.  479,  483.     He  says:     **As  a 
'  general  rule  a  party  will  be  concluded  from 
denying  his  own  acts  or  admissions,  which 
were  expressly  designed  to  influence  the  con- 
tract of  another,  and  did  so  influence  it,  and 
when  such  denial  will  operate  to  the  injury 
of  the  latter."    Payne  v.  Burnham,  62  N.  Y. 
69,73. 

An  estoppel  arises  where  one  party  has 
been  induced  by  another  to  rely  on  the  ex- 
istence of  a  state  of  facts,  and  thereby  to  do 
or  omit  some  act  which  will  inure  to  the 
prejudice  of  the  former  if  the  latter  is  per- 
mitted to  prove  the  nonexistence  of  the  facts. 
Whalen  v.  Sherrin  (U.  S.)  29  Fed.  Cas.  850, 
852. 

Estoppels  in  pais  are  created  by  the  law 
for  the  purpose  of  doing  Justice.  Whether  an 
estoppel  exists  in  specific  cases  is  often  a 
question  of  great  ditticulty.  The  rules  of  law 
in  regard  to  them  seem  to  be  well  established. 
The  general  rule  is  that  a  party  will  be  con- 
cluded from  denying  his  own  acts  or  admis- 
sions, which  were  expressly  designed  to  infiu- 
ence  the  conduct  of  another,  and  did  so  in- 
fluence it,  when  such  denial  will  operate  to 
the  injury  of  another.  Piper  v.  Gilmore,  49 
Me.  149, 15a 

An  admission  or  statement  by  one  indi- 
vidual, intending  to  influence  the  conduct  of 
another  with  whom  he  is  dealing,  and  actu- 
ally leading  him  in  a  line  of  conduct  which 
must  be  prejudicial  to  his  interests,  unless 
the  party  making  the  admission  or  statement 
be  cut  off  from  the  power  of  retraction,  cre- 
ates an  estoppel.  In  such  case  it  would  be 
against  good  conscience  and  a  fraud  to  deny 
the  truth  of  the  admission  or  statement  thus 
made  and  acted  upon,  and  this  is  the  point 
oa,  which  the  question  of  estoppel  turns.  De- 
zell  V.  Odell  (N.  Y.)  3  Hill,  215,  219.  38  Am. 
Dec.  628  (cited  in  Hobart  v.  Verrault,  77  N. 
Y.  Supp.  483,  486,  74  App.  Div.  444). 

An  estoppel  in  pais  arises  from  some  '*act 
dr  admission,  or  neglect  to  act,  on  the  part  of 
the  party  estopped,  upon  which  the  other 
party  has  acted  or  relied,  and  in  consequence 
thereof,  and  through  the  fault  of  the  party 
estoppecl,  has  placed  himself  in  some  respect 
in  a  worse  position  than  he  otherwise  would 
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bave  been."    Bowman  y.  Cadwortb,  31  GaL 
148,152. 

If  tbere  has  been  no  alteration  In  the  po- 
sition of  one,  and  no  harm  done  by  the  acts 
of  another,  such  acts  do  not  constitute  an 
estoppel,  whatever  weight  may  attach  to 
them  as  evidence.  Injury  to  others,  whose 
conduct  has  been  influenced  by  the  acts  or 
admissions.  Is  a  necessary  element  without 
which  an  estoppel  will  not  arise.  To  consti- 
tute an  estoppel  by  conduct,  it  must  have 
been  with  the  intention  that  others  should  act 
on  it,  or  it  must  have  been  calculated  to  in- 
duce a  reasonable  man  to  bellere  it  was  so 
intended,  and  others  must  have  been  induced 
to  act  upon  it,  so  that  injury  will  result  from 
such  action  thus  induced;  otherwise,  no  es- 
toppel arises.  Dayis  y.  Bowmar,  65  Miss.  671, 
751. 

Estoppel  in  pais  arises  where  one  person 
is  induced  by  the  assertion  of  another  to  do 
that  which  would  be  prejudicial  to  his  own 
interest,  if  the  person  by  whom  he  had  been 
induced  to  act  in  this  manner  was  allowed  to 
contradict  and  disprove  what  he  had  before 
affirmed.  The  estoppel  Is  allowed  to  prevent 
fraud  and  injustice,  and  exists  whenever  a 
party  cannot  in  good  conscience  gainsay  his 
own  acts  or  assertions.  Frost  v.  Saratoga 
Mut  Ins.  Co.  (N.  Y.)  5  Denio,  154, 157,  49  Am. 
Dec2d4. 

**An  estoppel  in  pais  arises  when  one  by 
his  acts  or  representations,  or  by  his  silence 
when  he  ought  to  speak  out,  intentionally  or 
through  culpable  negligence  induces  another 
to  believe  certain  facts  to  exist,  and  such 
other  rightfully  acts  on  the  belief  so  induced 
in  such  manner  that,  if  the  former  be  permit- 
ted to  deny  the  existence  of  such  facts,  it 
would  prejudice  the  latter.'*  Pence  v.  Ar- 
buckle,  22  Minn.  417  (cited  in  Hawkins  v. 
Methodist  Episcopal  Church  of  Cottage 
Grove,  23  Minn.  256,  258). 

The  basis  of  an  estoppel  is  action  of  one 
party  leading  to  another's  injury.  Hix  v. 
Edison  Electric  Light  Co.,  41  N.  Y.  Supp.  680, 
686»  10  App.  Div.  75. 

An  estoppel  can  only  be  maintained  on 
the  ground  that  by  the  fault  of  one  party  an- 
other has  been  Induced  inhocently  and  ig- 
norantly  to  change  his  position  for  the  worse. 
Shaw  V.  Spencer,  100  Mas&  882,  395,  97  Am. 
Dec.  107,  1  Am.  Rep.  115. 

An  indispensable  requisite  of  an  estoppel 
in  pais  is  that  the  conduct  or  representation 
was  intended  to,  and  did  in  fact,  influence 
the  other  party  to  his  injury.  It  is  not  suffi- 
cient that  a  person  is  made  to  believe  that  an 
estoppel  will  be  made  in  the  future.  Payne 
V.  Bumham,  62  N.  Y.  69,  73. 

It  is  well  established  that,  whenever  an 
act  is  done  or  a  statement  made  by  a  party 
which  cannot  be  contravened  without  fraud 
on  his  part  and  injury  to  others,  whose  con- 


duct has  been  induced  by  the  act  or  admis 
sion,  the  character  of  an  estoppel  will  be  at 
tached  to  what  would  otherwise  be  mere  mat- 
ter of  evidence,  and  it  will  become  binding 
upon  a  jury,  even  in  opposition  to  proof  of  a 
contrary  nature;  but,  to  constitute  an  equitable 
estoppel,  the  act  or  admission  must  be  shown 
to  have  had  a  direct  or  immediate  influence 
upon  the  conduct  of  the  party  claiming  its 
beneflt  No  such  estoppel  can  arise  without 
proof  of  wrong  on  one  side,  and  injury  suf- 
fered or  apprehended  on  the  other,  nor  unless 
the  injury  be  so  clearly  connected  with  the 
wrong  that  it  might  and  ought  to  have  been 
foreseen  by  the  guilty  party.  In  order,  there- 
fore, to  raise  an  express  or  Implied  admis- 
sion of  one  party  from  the  rank  of  evidence 
to  the  dignity  of  an  estoppel.  It  must  not 
only  be  shown  that  its  retraction  will  be  in- 
jurious to  the  other  party,  but  that  the  in- 
jury results  from  the  course  of  action  induced 
by  the  admission.  Sooby  v.  Sweatt,  28  Tex. 
713,  730,  781. 

An  estoppel  in  pais  does  not  operate  in 
favor  of  everybody.  It  operates  only  in  favor 
of  the  person  who  has  been  misled  to  his  in- 
jury, and  he  only  can  set  it  up.  Hubbard  v. 
Mutual  Reserve  Fund  Life  Ass'n  (U.  S.)  80 
Fed.  681,  686  (citing  Ketchum  v.  Duncan,  96 
U.  S.  659,  24  L.  Ed.  868). 

Where  ft  does  not  appear  that  by  reason 
of  an  act  done  plaintiff  has  done  any  act,  or 
omitted  to  do  any,  that  has  in  any  way  oper- 
ated to  his  prejudice,  such  act  cannot  operate 
as  an  estoppel  in  pais.  Crandall  v.  Moston, 
60  N.  Y.  Supp.  145,  147,  24  App.  Div.  547. 

The  function  of  an  estoppel  In  pais  Is  to 
preclude  a  party  from  maintaining  by  evi- 
dence that  which  he  has  before  denied,  or 
disproving  that  which  he  has  before  admit- 
ted, when  the  other  party  has  acted  on  the 
faith  of  the  admission  or  denial  in  such  a 
manner  that  he  will  be  injured,  unless  the 
same  is  held  conclusive.  Crawford  v.  Lock- 
wood  (N.  Y.)  9  How.  Prac,  547,  548. 

Where  there  is  a  dispute  by  parties  as 
to  the  boundary  line,  the  purchase  by  one  of 
them  of  land  bounded  by  the  line  as  claimed 
by  the  other  does  not  constitute  estoppel;  it 
not  appearing  that  such  purchase  and  holding 
induced  the  other  party  to  change  his  posi- 
tion for  the  worse.  Griffith  v.  Rife,  12  S.  W. 
168,  172,  72  Tex.  185. 

An  estoppel  arises  only  when  the  act 
done  is  such  as  that  to  afterwards  question 
the  decree  would  be  to  perpetrate  a  fraud. 
The  acceptance  of  the  benefits  under  a  decree, 
which,  without  such  decree,  the  party  would 
be  entitled  to,  does  not  work  an  estoppel. 
Bliss  V.  Seaman,  46  N.  B.  279,  281,  165  III. 
422. 

Batilloatioa  distiiicvislied. 

Acts  and  conduct  amounting  to  an  estsp- 
pel  in  pais  may  in  some  instances  amount 
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also  to  ratlflcatlon;  but,  on  the  other  hand* 
ratiflcatlon  may  be  complete  without  any  of 
the  elements  of  an  estoppel.  A  ratification  can 
be  made  only  In  the  manner  that  wonld  have 
been  necessary  to  confw  original  authority 
for  the  act  ratified,  or  where  an  oral  author- 
ization would  suffice  by  accepting  or  retain- 
ing the  benefit  of  the  act  with  notice  thereof. 
Civ.  Code,  i  2810.  Ratification  is  thus  a  ques- 
tion of  legal  cognisance,  while  estoppel  in 
pais  addresses  itself  to  equity.  "Ratifica- 
tion," in  our  Ck>de,  is  a  legal  term,  with  a 
well-defined  and  specific  meaning,  and  to  use 
It  interchangeably  with  "estoppel,"  or  with 
the  verbs  "to  adopt,"  or  "to  confirm,"  must 
result  and  has  resulted  in  unfortunate  con- 
fusion. Blood  y.  La  Serena  Land  &  Water 
Co..  45  Paa  252;  253,  113  Cal.  221,  41  Pac. 
1017. 

Beliaaoe  on  aots  or  representations* 

To  create  an  estoppel  in  pais  the  party 
in  whose  favor  the  estoppel  operates  must 
have  altered  his  position  in  reliance  upon  the 
words  and  conduct  of  the  parties  estopped. 
Day  &  Frees  Lumber  Go.  y.  Bizby  (Neb.)  93 
N.  W.  688.  690;  Perrin  y.  Perrin,  62  Tex.  477, 
480;  Hainer  v.  Iowa  Legion  of  Honor,  43  N. 
W.  185,  187,  78  Iowa,  245;  Western  Land  Ass'n 
y.  Banks,  83  N.  W.  192, 193,  80  Minn.  317. 

An  estoppel  in  pais  exists  only  when 
third  persons  have  acted  in  the  faith  of  such 
admissions  and  changed  their  conditions  in 
consequence.  Cain  y.  Busby,  30  6a.  714, 
722  (citing  Jones  y.  Morgan,  13  Ga.  626). 

Where  one  by  his  words  or  conduct  will- 
fully causes  another  to  believe  the  existence 
of  a  certain  state  of  things,  and  induces 
such  other  to  act  on  that  belief,  so  as  to  al- 
ter his  previous  position,  the  former  is  con- 
cluded from  averring  to  the*  latter  a  differ- 
ent state  of  things  as  existing  at  the  same 
time.  Love  y.  Barber,  17  Tex.  312,  318  (cit- 
ing Pickard  y.  Sears,  0  Adol.  &  E.  469); 
Williams  y.  Chandler,  25  Tex.  4,  11;  Ap- 
peal of  Waters,  35  Pa.  (11  Casey)  523,  526, 
78  Am.  Dec  354. 

It  is  one  of  the  fundamental  principles 
of  estoppel  in  pais  that  it  can  only  be  in- 
voked by  a  person  who  has  relied  upon  the 
statements  or  declarations  made  to  him,  and, 
relying  on  them,  has  changed  his  condition 
with  reference  to  the  subject-matter  of  the 
statements  or  declarations  upon  which  the 
estoppel  is  based.  Walls  y.  RiUer,  54  N.  m 
565,  566,  180  111.  616  (citing  Bobbins  r. 
Moore,  129  111.  30,  21  N.  E.  934;  Flower  y. 
Elwood,  66  111.  438;  Hill  y.  Blackwelder,  113 
111.  283;  Noble  y.  Chrlsman,  88  HI.  186; 
Powell  y.  Rogers.  105  111.  318). 

The  general  rule  is  that  an  estoppel  in 
pais  arises  where  a  man  by  his  words  or 
conduct  willfully  or  by  negligence  causes 
another  to  believe  in  the  existence  of  a  cer- 
tain state  of  things*  and  induces  him  to  act 


on  that  belief,  so  as  to  alter  his  own  previ- 
ous position.  Sullivan  y.  Conway,  1  South. 
647,  648,  81  Ala.  153,  60  Am.  Rep.  142; 
Vansandt  y.  Wier,  19  South.  424,  426,  109 
Ala.  104,  32  L.  R.  A.  201;  Norton  y.  Kear- 
ney. 10  Wia  443,  453. 

A  party  will  be  concluded  from-  deny- 
ing his  own  acts  or  admissions,  which  were 
expressly  designed  to  infiuence  the  conduct 
of  another,  and  did  so  influence  it,  whenever 
such  denial  will  operate  to  the  injury  of 
the  latter.  Wallis  v.  Truesdale,  23  Mass.  (6 
Pick.)  457.  But  it  must  always  appear  that 
the  party  claiming  the  estoppel  was  influ- 
enced by  the  declarations  to  so  act  that  a 
denial  of  the  truth  of  the  statement  will  op- 
erate to  his  injury.  Prater  y.  Frazier,  11 
Ark.  (6  Eng.)  249,  264. 

Where  a  father,  as  administrator  on  his 
wife's  estate^  recognized  certain  land  as  com- 
munity property,  though  he  would  have  been 
estopped  as  against  any  one  claiming  under 
an  administration  sale  made  by  him  from 
denying  the  title  which  he  thereby  admitted 
in  his  wife,  only  such  persons  as  acted  on 
the  faith  of  his  admission,  or  against  whom 
the  subsequent  assertion  of  the  truth  of  the 
case  would  operate  as  a  fraud,  can  rely  on 
the  estoppel.  Watson  y.  Hewitt,  45  Tex. 
472,  475. 

"The  rule  is  well  settled  that  when  a 
person  by  his  words  or  conduct  willfully 
causes  another  to  believe  in  the  existence  of  a 
certain  state  or  condition  of  things,  and  in- 
duces him  to  act  on  that  belief  so  as  to  al- 
ter his  own  previous  position,  the  former  is 
concluded  from  averring  against  the  law  a 
different  state  of  things  as  existing  at  the 
same  time;  but  to  constitute  an  estoppel 
the  act  or  statement  must  be  shown  to  have 
had  a  direct  or  immediate  influence  upon  the 
conduct  of  the  party  claiming  its  benefit,  for 
only  such  persons  as  have  acted  on  the  faith 
of  admissions,  or  against  whom  the  subse- 
quent assertion  of  the  truth  of  the  case 
would  operate  as  a  fraud,  can  insist  on  the 
estoppel."    Echols  v.  McKie,  60  Tex.  41,  42. 

An  estoppel  is  worked,  not  because  the 
loss  to  the  party  injured  is  a  succeeding  event 
to  the  act  or  omission  of  the  party  to  be  es- 
topped, in  dealing  with  the  subject-matter  of 
the  transaction,  but  because  the  act  or  omis- 
sion of  the  party  to  be  estopped  was  the  mov- 
ing cause  which  led  the  party  injured  to  do 
the  act  resulting  in  the  loss.  There  must 
have  been  a  relation  of  cause  and  effect;  by 
which  the  injury  and  consequent  loss  to  the 
injured  party  were  the  result  of  the  previous 
misconduct  of  the  party  to  be  estopped.  The 
party  setting  up  an  estoppel  must  show  that 
he  relied  on  and  was  misled  by  the  conduct 
imputed  to  the  party  to  be  estopped.  Mott 
V.  German  Hospital,  37  Ati.  757.  762,  55  N.  J. 
Eq.  722  (citing  Magie  v.  Reynolds,  51  N.  J.  £q. 
[6  Dick.]  113,  26  AtL  150). 
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Where  a  building  had  been  erected  orer 
an  alley  to  which  othera  had  an  easement, 
it  was  contended  that  the  knowledge  of  the 
fact  that  the  boildlng  was  being  constructed 
against  the  alley  operated  as  an  estoppel  to 
claim  the  easement  in  the  alley;  but  it  was 
held  that,  to  have  shown  an  estoppel,  it  was 
essential  for  defendants  to  haye  proven  that 
they  were  Induced  to  erect  the  building  by 
the  conduct  or  language  of  those  who  were 
their  co-tenants  in  the  easement  of  the  alley. 
Welsh  ▼.  Taylor,  81  N.  R  896»  808,  IM  N.  Y. 
450,  18  L.  R.  A.  586. 

Kepresentations* 

The  conduct  creating  an  estoppel  must 
be  something  which  amounts  either  to  a  rep- 
resentation or  a  concealment  of  the  exist- 
ence of  facts.  The  facts  represented  or  con- 
cealed must  in  general  be  either  existing  or 
past,  or  at  least  represented  to  be  so.  A 
statement  concerning  future  facts  would  ei- 
ther be  a  mere  expression  of  opinion  or 
would  constitute  a  contract.  A  conditional 
promise  or  representation  in  regard  to  some- 
thing In  the  future  cannot  constitute  an  es- 
toppel. Lucas  T.  Johnson  CTex.)  84  8.  W. 
823,  825. 

Estoppels  in  pals  depend  upon  facts, 
which  are  rarely  In  any  two  cases  precisely 
the  same.  The  principle  upon  which  they 
are  applied  Is  clear  and  well-defined.  A 
party  who  by  his  acts,  declarations,  or  admis- 
sions, or  by  failure  to  act  or  speak  under  cir- 
cumstances where  he  should  do  so,  either  de- 
signedly, or  with  willful  disregard  of  the 
interests  of  others.  Induces  or  misleads  an- 
other to  conduct  or  dealings  which  he  would 
not  have  entered  upon  but  for  this  mislead- 
ing influence,  will  not  be  allowed  afterwards 
to  come  in  and  assert  his  right,  to  the  detri- 
ment of  the  person  so  misled.  That  would  be 
a  fraud.  But  it  is  difficult  to  define  special 
acts  or  conduct  which  in  all  cases  would 
amount  to  an  estoppel.  Qenerally  it  is  said 
that  if  the  owner  of  property,  with  a  full 
knowledge  of  the  facts,  stands  by  and  per- 
mits it  to  be  sold  to  an  innocent  purchaser 
without  asserting  his  claim,  he  will  be  es- 
topped. Although  this  will  not  embrace  all 
species  of  estoppel  in  pais,  which  may  be  as 
diverse  as  is  the  nature  of  human  transac- 
tions, it  is,  so  far  as  it  goes,  about  as  safe 
and  correct  a  rule  as  can  be  formulated. 
The  leading  Idea  is  that  a  person  shall  not 
do  or  omit  to  do  anything  regarding  his 
rights  which,  if  taken  advantage  of  by  him, 
would  work  a  fraud  upon  another;  but  in 
this,  as  in  all  other  cases  Involving  fraud, 
the  exact  limits  and  boundaries  of  fraudulent 
conduct  are  left  undefined,  to  be  applied  by 
the  chancellor  to  the  facts  before  him.  low- 
ers v.  Phelps,  83  Ark.  465,  468. 

Statements,  in  order  to  preclude  the 
party  by  whom  made  from  asserting  or 
claiming  to  the  contrary,  must  be  material 


and  such  as  would  naturally  lead  a  prudent 
man  to  act  upon  them.  Boles  v.  Bennington, 
136  Mo.  522,  580,  38  S.  W.  806. 

To  create  an  estoppel  the  conduct  of  the 
party  need  not  consist  of  affirmative  acts  or 
words,  but  may  consist  of  silence  or  negative 
omission  to  act  when  it  was  his  duty  to 
speak.  Dlmond  v.  Manheim,  63  N.  W.  495, 
61  Minn.  178;  Shelby  t.  Bowden  (S.  D.)  94 
N.  W.  416,  420. 

An  estoppel  must  arise  from  some  act  of 
the  party  against  whom  the  estoppel  is  claim- 
ed. Thayer  v.  Bacon,  86  Mass.  (8  Allen) 
168,  165.  80  Am.  Dec.  59. 

Estoppel  arises  where  a  party  negligent- 
ly and  culpably  stands  by  and  allows  another 
to  contract  on  the  faith  of  an  understanding 
which  hd  can  contradict.  Harris  v.  Ameri- 
can Building  A  Loan  Ass'n,  25  South.  200, 
202,  122  Ala.  545. 

The  fact  that  the  representation  is  made 
to  a  third  person,  and  by  him  truthfully  rep- 
resented to  another,  who  is  Induced  upon 
that  information  to  purchase,  does  not  pre- 
vent the  estoppel.  Ruckelschaus  v.  Oehme*s 
Adm*r,  22  AU.  184^  188.  48  N.  J.  Bq.  (8  Dick.) 
436. 

An  estoppel  may  be  created  either  by 
the  acts  of  the  party  himself  or  by  the  acts  of 
his  agent  within  the  scope  of  his  authority. 
Brlstol-Goodson  Electric  Light  ft  Power  Go. 
V.  Bristol  Gas,  Electric  Light  ft  Power  Go., 
42  S  W.  19,  21,  99  Tenn.  871. 

A  wife  is  not  estopped  from  asserting 
the  title  to  the  possession  of  her  personal 
property,  mortgaged  by  her  husband  without 
her  consent  to  secure  his  debt,  because  she 
did  not  seek  out  the  mortgagee  and  Inform 
him  of  her  title.  Roberts  t.  OTrammel,  40  N. 
E  162.  15  Ind.  App.  445. 

In  an  action  to  recover  land,  which  had 
been  sold  while  plaintiff  was  a  minor,  by 
one  owning  one-half  and  claiming  to  own  the 
entire  land,  plaintiff  standing  by  at  the  sale, 
the  court  charged  that  if  he,  for  10  years 
after  arriving  at  full  age,  failed  to  assert 
his  right  to  the  land,  and  was  present  at  the 
sale  and  knowing  wliat  was  being  done,  and 
also  that  the  sale  was  intended  to  embrace 
his  half  of  the  land,  and  he  failed  to  make 
known  his  claim  to  it,  he  was  thereby  es- 
topped from  its  recovery.  These  facts,  stand- 
ing alone,  do  not  operate  as  an  estoppel. 
All  this  might  occur,  and  he  not  be  ac- 
quainted with  the  fact  of  his  having  a  title 
or  interest  in  the  land;  and,  even  if  he  knew 
that  he  had  an  Interest,  the  true  rule  seems 
to  be  that  the  mere  presence  of  the  owner,  if 
he  has  concealed  no  fact  of  which  he  was  in- 
formed, and  which  the  purchaser  could  not 
have  learned  by  the  use  of  reasonable  dili- 
gence, will  not  create  an  estoppel,  unless 
the  purchaser  can  show  that  he  had  reason 
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to  suppose,  from  the  presence  of  the  owner, 
that  he  sanctioned  and  acquiesced  in  tho 
sale.    Page  v.  Amim,  29  Tex.  53,  70,  71. 

WaiTer  distiiiKiiislied. 

See,  also,  "Waiver." 

Waiver  belongs  to  the  family  of  estoppel, 
and  often  they  are  convertible  terms.  Ma- 
loney  v.  Northwestern  Masonic  Aid  Ass'n, 
40  N.  Y.  Supp.  918,  921,  8  App.  Div.  575. 

In  strictness  the  term  *'walver"  is  used 
to  designate  the  acts  or  consequences  of  the 
acts  on  one  side  only,  while  the  term  "es- 
toppel in  pais"  is  applicable  where  the  con- 
duct of  one  side  has  induced  the  other  to 
cake  such  a  position  that  he  will  be  injured 
if  the  first  be  permitted  to  repudiate  his 
act;  but  in  the  law  of  insurance  the  terms 
are  ordinarily  used  Indiscriminately.  Mc- 
Cormlck  v.  Orient  Ins.  Co.,  24  Pac  1003, 
1004,  86  Gal.  260. 

Though  In  strictness  the  term  "waiver" 
Is  used  to  designate  the  act  or  the  conse- 
quences of  the  act  of  one  party  only,  while 
the  term  "estoppel  In  pais"  is  applicable 
where  the  conduct  of  one  party  has  Induced 
another  to  take  such  a  position  that  he  will 
ue  Injured  If  the  first  be  permitted  to  re- 
pudiate his  act,  the  rule  is  that  In  quo 
warranto  proceedings  instituted  by  the  state 
to  determine  the  validity  of  corporations  the 
doctrine  of  waiver  operating  by  way  of  es- 
toppel In  pals  may  be  appealed  to  and  ap- 
plied as  a  defense.  State  v.  School  District 
No.  108,  88  N.  W.  751.  753,  85  Minn.  230. 

"Estoppel  In  pals,"  as  the  term  Is  usual- 
ly employed  and  applied,  includes  the  fact 
that  the  party  claiming  the  estoppel  relied 
on  and  acted  on  the  acts  or  declarations,  so 
that  he  would  be  prejudiced  if  the  other  par- 
ty is  not  held  to  them.  A  court,  in  hold- 
ing that  the  subscriber  of  stock  to  a  corpora- 
tion is  estopped  from  contending  that  the 
full  capital  stock  of  the  corporation  has  not 
been  subscribed,  does  not  use  it  in  this  sense, 
but  rather  in  the  sense  of  waiver.  Masonic 
Temple  Ass'n  v.  Channell,  45  N.  W.  716,  717, 
43  Minn.  353. 

Where  it  appears  that  an  insurance  com- 
pany refused  to  pay  a  claim  for  loss  on  other 
grounds  than  that  of  insufllcient  proofs,  they 
are  deemed  to  have  waived  a  failure  to  fur- 
nish sufficient  proof;  but  such  waiver  is  not 
avoided  by  a  provision  in  the  policy  pro- 
viding that  no  waiver  of  the  policy  shall 
be  effectual  unless  indorsed  thereon,  since 
such  facts  constitute  an  estoppel  in  pais, 
though  called  a  waiver. — Roberts  v.  North- 
western Nat  Ins.  Co.,  62  N.  W.  1048,  1050, 
90  Wia  210. 

In  considering  whether  there  has  been  a 
waiver  or  estoppel,  the  difference  between 
waiver  and  estoppel  is  that  in  the  former  the 
result  Is  voluntary,  while  in  the  latter  the 


conduct  of  tiie  party  may  have  been  volun- 
tary. Though  with  Intention  not  to  lose 
any  existing  rights,  yet,  if  sach  conduct  mis- 
lead, theM  estoppel  arises.  One  is  the  vol- 
untary surrendering  ol  a  right  Hozle  v. 
Home  Ins.  Co.,  32  Conn.  21,  85  Am.  Dec. 
240.  The  other  is  the  InhlbiUon  to  assert  It 
from  the  mischief  that  has  followed.  Libby 
V.  Haley,  39  Atl.  1004,  1005,  91  Me.  331  (cit- 
ing Shaw  V.  Spencer,  100  Mass.  395,  97  Am. 
Dec.  107,  1  Am.  Rep.  115). 

In  an  action  on  an  insurance  policy, 
brought  after  the  time  limited  by  the  terms 
of  the  policy,  plaintiff  excused  the  delay,  al- 
leging negotiations  with  defendant's  agents 
to  settle  the  loss  without  litigation,  and 
their  request  not  to  bring  suit  and  promising 
to  pay  without;  and  the  defendant  set  up 
the  provision  of  the  policy  that  no  ofiScer  or 
agent  should  have  power  to  waive  any  pro- 
vision therein  contained.  Discussing  this 
the  court  said:  "As  this  clause  in  Its  terms 
applies  only  to  matters  constituting  a  waiv- 
er, it  is  clear  that  it  can  have  no  applica- 
tion to  facts  creating  an  estoppel;  for, 
though  the  terms  'estoppel'  and  'waiver*  may 
sometimes  loosely  be  used  interchangeably, 
there  is  a  clear  distinction  between  thent 
A  waiver  arises  by  the  intentional  relinquish- 
ment of  a  right  by  a  person  or  party,  or 
by  his  neglect  to  Insist  upon  his  right  at  the 
proper  time,  and  does  not  imply  any  conduct 
or  dealing  with  another  by  which  that  other 
is  Induced  to  act  or  forbear  to  act  to  his 
disadvantage^  while  an  estoppel  necessarily 
presupposes  some  such  conduct  or  dealing 
with  another.  The  matters  set  up  by  the 
plaintiff  are  matters  operating  by  way  of 
estoppel,  and  not  as  a  waiver.  Metcalf  v. 
Phenlx  Ins.  Co.,  43  AU.  541,  542,  21  R.  L 
307. 

Waiver  depends  on  what  one  intended  to 
do  himself;  estoppel  rather  on  what  he  caus- 
ed his  adversary  to  do.  There  may  be  a 
valid  waiver  of  rights  of  a  certain  kind — 
that  is,  formal,  as  distinguished  from  sub- 
stantial, rights — ^without  consideration,  show- 
ing that  waiver  differs  from  contract  But 
where  rights  are  Involved,  we  apprehend 
that  a  waiver  must  be  supported  by  a  con- 
sideration, to  be  valid.  Fairbanks,  Morse  & 
Co.  V.  Baskett  71  S.  W.  1113^  1116,  98  Ma 
App.  53. 

ESTOVERS. 

See  "Common  of  Estovers.** 

"Estovers"  Is  the  wood  necessary  for  fuel, 
fences,  agricultural  erections,  and  other  nec- 
essary improvements  and  repairs,  which  a 
tenant  for  life  is  entitled  to  take  from  the 
land.  Under  the  right  of  estover  the  tenant 
cannot  destroy  or  dispose  of  the  timber,  nor 
do  any  other  permanent  injury  to  the  estate; 
for  that  would  subject  him  to  the  action  and 
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penalties  of  waste.  The  tenant  must  cut 
only  such  wood  and  timber  as  he  may  need 
for  Immediate  use,  and  not  In  anticipation, 
and  he  must  cut  only  such  timber  as  la  fit 
for  the  use  for  which  he  Is  allowed  to  take 
it,  and  as  a  general  principle  whatever  wood 
or  timber  he  is  allowed  to  cut  he  must  use 
upon  the  premises  and  not  elsewhere. — Zim- 
merman Y.  Schreeye,  59  Md.  357,  863. 

Estovers  are  necessaries,  such  as  house- 
bote, flrebote,  plowbote,  or  hedgebote.  Law- 
rence V.  Hunter  (Pa.)  9  Watts,  64  78  (citing 
2  Bl.  Comm.  35). 

Estovers  does  not  include  soil  and  wood 
taken  from  the  leased  premises  for  the  man- 
ufacture of  bricks  which  are  intended  for 
sale.  Livingston  ▼•  Reynolds  (N.  T.)  2  Hill, 
157, 159. 


ESTRAY. 

See,  also,  "Stray.** 

An  estray  is  '*an  animal  of  which  the 
owner  is  unknown."  Lyman  y.  Gipson,  85 
Biass.  (18  Pick.)  422,  426. 

"An  estray  is  a  beast  wandering  or  with- 
out an  owner;  one  wandering  at  large,  or 
iost,  or  whose  owner  is  unknown.''  Walters 
y.  Olats,  29  Iowa,  487,  439. 

Estrays  are  defined  to  be  animals  found 
wandering,  and  no  man  knoweth  the  owner 
of  them.  People  y.  Kaats  (N.  Y.)  3  Parker, 
Gr.  R.  129,  138. 

An  estray  is  a  valuable  domestic  animal 
which  has  strayed  from  its  owner.  Owens 
V.  State,  38  Tex.  555.  557. 

"To  constitute  an  estray  the  owner  of 
the  animal  must  be  unknown  and  it  must  be 
found  wandering.  Burrill  in  his  Dictionary 
gives  this  definition  from  Fleta:  Tecus  vag- 
ans,  quod  nullus  petit,  sequltur,  vel  advocat; 
a  wandering  beast,  which  no  one  seeks,  fol- 
lows, or  claims.'  He  likewise  gives  that  by 
Spelman:  'A  beast  which,  escaped  from  its 
keeper,  wanders  over  the  fields;  its  owner 
being  unknown.'"  Roberts  v.  Barnes,  27 
Wis.  422,  425. 

The  general  definition  of  the  term  "es- 
tray," under  the  English  law,  is  that  of  an 
animal  whose  owner  Is  unknown.  Yet  the 
qualification  of  the  owner  being  unknown  is 
not  attached  by  all  the  authors  who  attempt 
the  definition.  Burrlll  in  his  Dictionary  de- 
scribes an  estray  as  anything  out  of  its 
place,  especially  an  animal  that  has  escaped 
from  its  owner  and  wanders  or  strays  about; 
a  wandering  animal.  And  he  gives  the  defi- 
nition of  Spelman  as  "a  wandering  beast, 
which  no  one  seeks,  claims,  or  follows." 
Grabb,  in  his  Law  of  Real  Property,  defines 
an  estray,  or  animal  vagans,  to  be  "Any 
beast  found  wandering  within  some  lord- 
ship."   State  y.  Apel,  14  Tex.  428,  43a 


An  estray  is  a  beast  wandering  or  with- 
out an  owner,  one  wandering  at  large  or 
lost,  or  whose  owner  is  unknown;  and  it  is 
immaterial  how  the  animal  escaped  from  the 
owner,  whether  by  his  voluntary  act,  by  the 
I  act  of  a  trespasser  on  his  premises,  or  by  a 
thief.  Webster  defines  an  estray  as  "any 
valuable  animal,  not  wild,  found  wandering 
from  its  owner."  Kent  defines  it  as  "cattle 
whose  owner  is  unknown,"  and  Blackstone 
as  "any  beast,  not  wild,  found  in  any  lord- 
ship and  not  owned  by  any  man."  Kinney 
y.  Roe,  30  N.  W.  776,  777,  70  Iowa,  509. 

An  animal  is  not  ^  an  estray  where  the 
person  distraining  it  knew  who  had  charge 
of  it,  and  where  it  was  kept,  but  did  not 
know  which  of  two  persons  owned  it  Lyons 
y.  Van  Gorder,  77  Iowa.  600,  42  N.  W.  500. 

"Estrays,"  as  used  in  the  act  relating 
thereto,  includes  only  those  animals  known 
to  the  taker  up  as  an  estray  for  the  period 
of  at  least  three  months  in  tiie  case  of  sheep 
or  swine,  and  six  months  in  the  case  of  all 
other  estrays,  next  prior  to  the  time  of  the 
taking  up,  and  excludes  any  animal  the  own- 
er of  which  shall  have  recorded  in  the  office 
of  the  clerk  of  the  city  in  which  the  same 
is  found  the  brand  that  is  upon  such  an- 
imal.   Rev.  St  OkL  1003,  i  7a 

An  estray,  as  used  in  the  title  relating 
to  animals,  is  any  animal  of  the  neat  cattle 
kind  being  driven  from  this  territory  or  any 
county  thereof,  for  shipment  sale,  or  slaugh- 
ter, not  branded  with  the  duly  recorded 
brand  of  the  person,  company,  or  corpora- 
tion driving  such  animal  or  causing  the  same 
to  be  driven,  or  not  accompanied  by  a  duly 
executed  and  acknowledged  bill  of  sale  or 
transfer  in  writing  from  the  owner  of  the 
recorded  brand  on  such  animal,  or  not  ac- 
companied by  a  duly  executed  authority  in 
writing,  duly  acknowledged  by  the  owner  of 
the  recorded  brand  on  such  animal,  author- 
izing the  driving  and  handling  of  such  an- 
imal by  the  person  or  persons  found  driving 
the  same.    Comp.  Laws   N.  M.  1897,  8  120. 

All  horses,  asses,  mules,  and  neat  cattle 
of  the  age  of  one  year  or  upwards  found  run- 
ning at  large,  and  upon  which  there  is  no 
brand,  except  sucking  animals  running  with 
their  mothers,  and  all  such  animals  that  are 
branded,  the  owner  of  which  cannot  after 
a  reasonable  search  be  found,  and  which 
have  been  running  at  large  on  any  range 
within  the  state  for  two  years  or  more,  and 
all  hogs  found  running  at  large  upon  the 
premises  of  any  person  other  than  their  own- 
er, are  hereby  declared  to  be  estrays  and 
forfeited  to  the  state.  Rev.  St  Utah  1898, 
§  13. 

Anlmftl  tied  In  road. 

A  stolen  horse,  left  by  a  thief  tied  to  a 
post  in  a  public  road,  is  not  an  estray,  with- 
in the  meaning  of  the  New  Jersey  statute. 
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Hall  y.  Gilderaleeye,  36  N.  J.  Law  (7  Yroom) 
235,287. 

Plaintiflf,  wli«n  on  a  country  road,  left 
tbeir  horses  by  the  roadside  and  went  into 
a  restaurant,  and  defendant  impounded  the 
horses,  claiming  that  they  were  tied  to  his 
fence  and  had  pulled  a  rail  off.  Held,  that 
the  horses  were  not  estrays.  Alok  ¥•  Gerke^ 
G  Hawaii,  669,  670. 

Oattle  la  ebarse  of  herder. 

Cattle  driven  along  a  road  in  charge  of 
a  herder,  and  which  in  x^sslng  casually  eat 
of  the  grass  growing^  on  the  roadside,  are 
not  estray,  within  the  meaning  of  Act  March 
13, 1874,  declaring  that  the  roadmasters  shall 
deal  with  all  animals  found  pasturing  upon 
the  public  highway  as  provided  in  an  act 
concerning  animals  found  estray,  etc. 
Thompson  ▼.  Corpstein,  62  Cal.  653,  654; 
Beeson  r.  Tlce,  46  N.  B.  612,  614,  17  Ind. 
App.  78. 

The  fact  that  a  herder  In  charge  of  cat- 
tle being  driven  along  a  road  accidentally 
falls  asleep  while  attending  such  cattle  does 
not  cause  the  cattle  to  be  estray,  within  the 
meaning  of  Act  March  18,  1874,  declaring 
that  the  roadmasters  shall  deal  with  all  an- 
imals found  pasturing  upon  the  public  high- 
way as  provided  in  an  act  concerning  an- 
imals found  estray,  etc  Thompson  v.  Ck>ri>- 
stein,  62  Oal  663,  664. 

Oattle  on  range* 

"An  estray  is  defined  by  Burriirs  Law 
Dictionary  to  be  an  animal  that  has  escaped 
from  its  owner  and  wanders  or  strays  about 
This  author  says  it  Is  usually  defined  as  a 
wandering  animal  whose  owner  is  unknown.' 
According  to  this  definition  an  animal  run- 
ning on  a  range  where  It  was  raised,  or 
where  it  was  permitted  to  run  by  its  owner, 
could  not  be  considered  estray,  because  in 
so  doing  it  could  not  have  been  considered 
as  having  escaped  or  wandered  away  from 
its  owner."  Shepherd  v.  Hawley,  4  Or.  206, 
208. 

An  animal  turned  upon  a  range  and 
permitted  to  run  at  large  is  not  an  estray, 
because  its  owner  is  ignorant  of  its  present 
whereabouts;  but  if  at  the  general  roundup 
he  is  unable  to  find  it,  or  if  it  has  in  the 
meantime  gone  beyond  the  section  of  coun- 
try in  which  it  was  expected  to  run,  has 
strayed  away  from  his  other  stock,  and  is 
wandering  about  in  a  distant  locality,  and 
becomes  lost  to  him,  it  is  an  estray.  Stew- 
art V.  Hunter,  16  Pac.  876,  878,  16  Or.  62,  8 
Am.  St  Rep.  267. 

Oattle  temporarily  strayinc* 

"Estray/'  as  used  in  Gen.  Laws  1877,  f 
2666,  providing  that  no  person  shall  take  up 
an  estray  animal,  except  In  the  county  where 
he  resides  and  is  a  householder,  nor  unless 


the  same  be  found  In  the  vicintty  of  his 
residence,  means  a  lost  animal,  one  roaming 
around  the  country  apparently  without  an 
owner,  and  does  not  mean  one  merely  tem- 
porarily straying  a  short  distance  from  the 
residence  of  the  owner.  Blackstone  says 
"estrays  are  such  valuable  animals  as  are 
found  wandering  in  any  manmr  or  lordship, 
and  no  man  knoweth  the  ovmer  thereof,  in 
which  case  the  law  gives  them  to  the  king, 
as  the  general  owner  and  lord  paramount 
of  the  soil,  in  recompense  for  the  damage 
which  they  may  have  done  therein."  Chan- 
cellor Kent  defines  estrays  as  "cattle  whose 
owner  is  unknown."  Weber  r.  Hartman«  1 
Pac  230,  7  Ck>lo.  13,  48  Am.  Hep.  339. 

ESTREAT. 

The  term  "estreat"  signifies  extracted 
from  the  records  of  the  criminal  court  to 
serve  as  a  foundation  against  the  accused 
and  his  surety  for  a  scire  facias;  and  Act 
April  2.  1832,  allowing  district  courts  to  take 
certain  proceedings  with  regard  to  bail  bonds 
and  recognisances,  iterates  similarly  to 
what  is  known  under  the  common  law  as 
estreat.  Louisiana  Soc.  for  Prevention  of 
Cruelty  to  Children  v.  Cage,  14  South.  422, 
46  La.  Ann.  1394  (citing  State  r.  Dunbar,  10 
La.  102). 

ETAL 

The  Latin  abbreviation  ''et  al."  means 
"and  another,"  or  "and  others,"  and  a  mere 
reference  in  a  bill  of  exceptions  to  an  un- 
named party  or  parties  by  the  use  of  the 
term  "and  others,"  or  "et  aL,"  amounts  to 
nothing,  and  those  parties  not  named  there- 
in are  not  parties  on  the  appeal.  Mutual 
Building  Loan  &  Investment  Co.  v.  Dickin* 
son,  37  8.  B.  713,  714,  112  Ga.  469. 

The  words  "et  al."  are  not  sufficient 
following  the  names  of  parties  to  a  petition 
in  error,  to  designate  any  persons  not  ex- 
pressly named  therein,  although  sueh  per- 
sons were  parties  before  the  inferior  tribu- 
nal. Brabham  y.  Custer  County  (Neb.)  92 
N.  W.  989,  990. 

The  descriptive  term  "et  al.,"  in  an  ex- 
ception to  a  decree  of  probate  of  a  will, 
ia  not  sufficiently  definite  to  identify  those 
persons  who  would  be  the  particular  bene- 
ficiaries of  a  judgment  of  reversal.  Swift  v^ 
Thomas,  28  S.  B.  618,  620,  101  Oa.  89. 

The  addition  of  the  phrase  "et  al."  aft- 
er the  names  of  the  defendants  whose  in- 
terest is  appraised,  there  being  other  de- 
fendants in  the  cause,  though  none  claim- 
ing title  to  the  proper^,  will  not  vitiate  the 
appraisement  Pierce  r.  Reed  (Neb.)  93  N. 
W.  164,  166. 

The  abbreviation  "et  al.,"  when  occur- 
ring in  a  bill  of  exchange  aftor  the  names 
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of  the  parttes  therein  designated,  will  not  be 
held  to  Include  any  of  the  persons  who  fig- 
ured as  parties  In  the  trial  court  Orr  y. 
Webb,  88  S.  B.  98,  90,  U2  6a.  806. 

An  entry  of  a  clerk  of  the  court,  recit- 
ing that  in  the  case  of  M.  against  B.  et  al. 
the  Jury  was  sworn  to  try  the  issue  on  Janu- 
ary SI,  1850,  cannot  be  accepted  as  indi- 
cating that  the  jury  were  sworn  as  against 
both  of  the  defendants,  and  cannot  be  treat- 
ed as  a  part  of  the  record  and  as  showing 
anything  inconsistent  with  it;  the  presump- 
tion being  that  the  court  directed  the  Jury  to 
be  properly  sworn.  Breidenthal  r.  McKen- 
na,  14  Pa.  160,  161. 

A  summons  against  one  of  the  parties 
named  as  defendant  in  the  complaint,  fol- 
lowed by  the  words  "et  al.,*'  is  not  sufficient 
to  designate  the  names  of  such  other  par- 
ties. "They  indicate  at  most  that  there  are 
still  other  parties  who  are  not  named."  Ly- 
man T.  Milton,  44  Oal.  630,  638. 

A  bond  on  an  appeal  from  a  Judgment 
In  favor  of  two  or  more  parties,  being  made 
payable  to  one  of  the  parties  ''et  al.,"  will 
be  construed  to  refer  to  all  of  the  other  par- 
ties. Bacchus  ▼.  Moreau,  4  La.  Ann.  818, 
814. 

The  words  "et  al.,  or  order,"  in  a  note 
payable  to  a  named  payee  et  al.,  mean  "and 
others."  Gordon  v.  Anderson,  49  N.  W.  86, 
87,  83  Iowa,  224,  12  U  B.  A.  488,  82  Am.  St 
Rep.  302. 

ET  CETERA-ETC. 

The  character  "etc."  has  been  said  by 
Webster  to  be  equivalent  to  the  phrase  "oth- 
ers of  the  like  kind;  and  the  rest;  and 
so  on."  It  is  equivalent  to  "et  cetera"  and 
the  character  "&c."  Lathers  ▼.  Keogh  (N. 
Y.)  89  Hun,  576,  579;  Oarvin  v.  State,  81 
Tenn.  (13  Lea)  162,  164;  Louisville  &  N.  R. 
Ck>.  V.  Berry's  Adm'z,  96  Ky.  604,  610,  29 
&  W.  449. 

The  character  "etc."  is  used  as  an  ab- 
breviation of  "et  cetera,"  and  et  cetera 
means  "other  things."  Gray  v.  Central  E. 
Co.  of  New  Jersey  (N.  Y.)  11  Hun,  70,  75. 

"Btc,"  as  used  in  an  appropriation  for 
objects  described  thus:  "Fugitives  from  Jus- 
tice, rewards  for  escaped  convicts,  sheriff's 
fees  for  conveying  convicts  to  penitentiary, 
etc.,  $1300"— meant  "and  others,"  or  "and 
so  forth."  State  v.  WaUich%  11  N.  W.  860, 
861,  12  Neb.  407. 

A  recognizance  "for  the  defendant's  ap- 
pearance, etc.,  at  my  office,"  means  defend- 
ant's appearance  and  not  departing  without 
leave;  for  there  is  nothing  else  to  which  the 
"etc."  can  reasonably  be  applied.  To  under* 
stand  it  so  is  not  to  attribute  to  it  more 
virtue  than  has  been  done  in  many  other 


cases.  Lord  Coke's  authority  may  be  vouch- 
ed in  support  of  the  meaning  ascribed  to  it 
Commonwealth  r.  Ross  (Pa.)  6  Serg.  &  R. 
427,  428. 

"Etc.,"  as  used  in  an  instruction  defining 
malice  as  "actual  ill  will,  hatred,  etc.,"  is 
not  an  erroneous  addition  to  the  instruction, 
in  view  of  the  well-understood  meaning  of 
malice.  Louisville  Press  Co.  ▼.  Tennelly,  49 
S.  W.  16,  16,  105  Ky.  365. 

The  character  "etc.,"  found  in  a  con- 
tract for  the  sale  of  coal  in  a  sentence, 
"Ship  to  be  named,  original  cost,  etc.,  to 
be  paid  on  receipt  of  bills  of  lading,  etc," 
did  not  render  the  contract  incomplete  as  a 
contract  of  sale,  nor  Justify  the  conclusion 
that  it  was  not  intended  as  a  memorial  of 
all  the  terms  of  the  contract  The  abbre- 
viation, being  meaningless  in  the  connec- 
tion in  which  it  was  used,  in  no  manner  af- 
fected the  legal  construction  of  the  agree- 
ment, and  therefore  might  be  regarded  as 
surplusage.  Harrison  v.  McCormick,  26  Pac 
830,  831,  89  Gal.  827,  28  Am.  St  Rep.  469. 

As  ladeflmlte  term* 

In  a  deed  reserving  the  right  to  cross  a 
lot  for  the  purpose  of  carting  wood,  etc.,  the 
addition  of  the  abbreviation  "etc."  is  void, 
by  reason  of  its  vagueness  and  uncertainty, 
being  without  meaning  or  effect  Myers  v. 
Dunn,  49  Conn.  71,  76^ 

*'Etc.,"  as  used  in  a  pleading  alleging 
damages  to  furniture,  etc,  was  meaning- 
less. It  was  not  descriptive  of  any  class  of 
goods,  and  would  not  allow  proof  of  loss  oth- 
er than  to  furniture.  Whltmore  ▼.  Bow- 
man (Iowa)  4  O.  Greene,  148>  148. 

In  a  bond  for  security  of  costs  in  a  suit 
by  a  nonresident  in  the  circuit  court,  paya- 
ble to  one  defendant  named,  the  addition  of 
the  expression  "etc."  cannot  be  taken  as  de- 
scriptive of  any  individual  or  class,  and  can- 
not supply  the  names  of  individuals.  Ham's 
Adm'r  ▼.  Tinchener,  19  Ky.  (B  T.  B.  Hon.) 
196. 

"Btc"  Is  equivalent  to  saying,  "and 
others,"  which  is  not  a  specific  designation 
of  anything;  and  an  appropriation  for  cer- 
tain described  objects,  etc.,  is  not  a  specific 
appropriation  within  the  Constitution.  State 
V.  Wallichs,  11  N.  W.  860,  861,  12  Neb.  407. 

As  otliers  •£  like  okAraeter. 

"Btc"  imports  other  purposes  of  a  like 
character  to  those  which  have  been  named. 
In  re  Schouler,  184  Mass.  426»  427. 

"Etc,"  as  used  in  a  will  giving  all  the 
balance  "of  my  books,  furniture,  etc.,"  means 
other  things  of  the  same  character,  and, 
though  it  carried  to  the  devisee  a  piece  of 
statuary,  photographs,  views,  drawings,  and 
portfolios,  it  did  not  include  articles  of  wear^ 
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ing  apparel  and  of  personal  ornament  and 
use.    Teflt  y.  Tilllnghart,  7  R.  I.  434,  436. 

As  relattns  to  oorrelated  nutttem. 

A  bill  of  particulars  which  set  out  as 
one  item  'To  61  days'  work  on  bouse,  etc., 
$122,"  was  sufficient  to  admit  evidence  of 
plaintiff's  work  on  grading  about  the  house. 
Hayes  y.  Wilson,  105  Mass.  21,  22. 

"Etc.,"  as  used  in  a  contract  for  the  sale 
of  a  boat,  where  the  parties  agreed  to  take 
the  boat,  "provided  upon  trial  they  were 
satisfied  with  the  soundness  of  her  machin- 
ery, boiler,  etc.,"  meant  "other  things,"  re- 
ferring to  other  material  parts  of  the  boat 
Gray  y.  Central  R.  Co.  (N.  Y.)  11  Hun,  70,  75. 

Where  a  contract  made  by  the  grantor 
with  the  trustee,  on  postponing  the  sale  of 
the  property  after  advertising,  provided  that 
the  grantor  should  make  certain  payments 
and  pay  "the  costs  and  charges  of  advertis- 
ing, etc.,  of  the  mortgage,"  the  word  "etc." 
does  not  mean  commissions  provided  for  in 
the  deed  of  trust,  but  refers  only  to  ex- 
penses and  moneys  necessarily  expended  in 
the  legitimate  discharge  of  fiduciary  duties. 
Whitaker  v.  Old  Dominion  Guano  Co.,  31 
S.  B.  629,  123  N.  C.  368. 

In  a  lease  providing  that  "all  improve- 
ments placed  in  the  buildings  by  the  lessees, 
viz.,  elevators,  boilers,  heating  apparatus, 
etc.,  shall  be  deemed  fixtures  not  to  be  re- 
moved," "etc"  does  not  enlarge  the  scope  of 
the  clause  further  than  to  clearly  indicate 
that  it  was  the  intention  of  the  parties  to 
include  within  its  terms  articles  directly  con- 
nected with  those  specified.  Loeser  v.  Lieb- 
mann.  14  N.  Y.  Supp.  569,  570,  60  Hun,  579. 

As  used  in  an  instrument  conveying  the 
undivided  interest  of  defendant  "in  the  liy- 
ery  stock,  horses,  buggies,  etc.,"  of  a  certain 
firm,  "etc."  must  be  intended  and  understood 
to  mean  all  the  interest  of  the  seller  in  the 
partnership  property  of  the  firm.  Shuler  y. 
Dutton,  39  N.  W.  239,  240,  75  Iowa,  155. 

The  phrase  "et  cetera,"  of  which  "etc." 
is  an  abbreviation,  imports  other  purposes 
of  a  like  character  to  those  which  have  been 
named;  and  where  an  applicant  for  life  in- 
surance stated  that  his  business  was  that  he 
"managed  a  restaurant,  etc.,"  and  he  in  fact 
managed  a  saloon  and  restaurant,  and  at- 
tended bar  12  hours  each  day,  the  statement 
was  not  untruthful,  since  keeping  a  restau- 
rant is  so  commonly  associated  with  the  sale 
of  liquors  that  the  statement  would  convey 
the  idea  that  he  sold  liquors.  High  Court 
I.  O.  F.  V.  Schweitzer,  70  111.  App.  139,  143. 

As  simmter  la  plaadinff. 

After  verdict,  the  expression  "etc.,**  in 
place  of  the  similiter  in  a  pleading,  will  be 
consid^ed  to  mean  every  necessary  matter 
that  ought  to  be  expressed,  and  Judgment 


will  not  be  arrested.     Sayer  t.  Pocock,  1 
Cowp.  407,  408. 

In  Act  July  23,  1868,  |  10,  providing 
that,  when  any  real  estate  is  to  be  sold  un- 
der a  lien  for  labor,  such  as  ditching,  build- 
ing levees,  etc.,  the  justice  of  the  peace 
should  file  a  copy  of  the  judgment  rendered 
in  a  county  clerk's  office,  and  the  county 
clerk  should  place  it  in  his  judgment  docket 
and  cause  the  clerk  to  sell  such  real  estate, 
"etc."  should  not  be  construed  to  mean  and 
include  railroads.  The  abbreviation  "etc" 
is  sometimes  used  in  pleadings  to  avoid  repe- 
titions, and  when  so  used  usually  relates 
to  things  unnecessary  to  be  stated.  Dano  v. 
Mississippi*  O.  &  R.  R.  Co.,  27  Ark.  564,  568. 

A  plea  in  an  action  of  trespass  for  as- 
sault, battery,  and  imprisonment,  enumerat- 
ing and  professing  to  answer  the  assault, 
"etc.,"  and  imprisonment,  and  keeping  and 
detaining  in  prison,  should  be  construed  to 
include  the  beating,  without  setting  it  out 
at  length.    Bryan  v.  Bates,  16  IlL  87,  88. 

In  a  pleading  an  "et  cetera"  may  be  al- 
lowed only  to  supply  what  must  necessarily 
be  inferred  from  what  is  expressed,  or  where 
the  words  inserted  will  equally  admit  of  a 
conclusion  to  the  court  or  jury,  and  there- 
fore, where  the  court  cannot  supply  the 
words  omitted  by  any  necessary  implication, 
the  close  of  the  plea  with  "et  cetera"  leaves 
it  subject  to  demurrer.  Cooke  T.  Beale's 
Ex'r  (Va.)  1  Wash.  313,  318. 

As  snrplvsace  la  title  of  statute. 

The  letters  "etc."  are  an  abbreviation  of 
"et  cetera,"  meaning  "and  others,"  "and 
other  things,"  "and  so  forth,"  and  will  be 
construed  to  have  no  meaning  as  a  part 
of  the  title  of  an  act,  at  least  so  as  to  ren- 
der the  act  void  on  the  ground  that  it  em- 
braces more  than  one  subject  State  ▼.  Ar- 
nold, 38  N.  E.  820,  821,  140  Ind.  628. 

The  abbreviation  "etc.,"  used  at  the  end 
and  as  a  part  of  the  title  to  a  statute  prohib- 
iting the  keeping  of  certain  games  in  public 
places,  was  not  to  be  rejected  as  surplusage. 
Webster  defines  the  term  as  meaning  "et 
cetera;  and  others;  and  so  forth."  This 
definition,  as  used  in  such  statute,  means 
"and  other  games,"  or  "and  the  rest  of  the 
games."  The  abbreviation  is  thoroughly  in- 
corporated into  the  English  language,  and  Is 
;  in  almost  common  use.  It  cannot  mean  *'and 
J  for  other  purposes,"  as  contended,  for  the 
I  reason  that  such  definitions  would  include 
any  and  all,  however  foreign  to  the  object 
of  the  legislation.  Garvin  ▼.  State,  81  Tenn. 
(13  Lea)  162,  168. 


ETCHING. 

"Etching"  is  a  distinct  art,  much  older 
than  photography,  so  that  a  copyright  of  an 
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etching  was  not  an  infringement  of  a  copy- 
right on  a  photograph,  though  there  were 
only  Blight  changes  in  the  negative  made  by 
etching.  8now  y.  Laird  (U.  S.)  9S  Fed.  818, 
816^  39  O.  0.  A.  31L 

EUROPEAN  PLAN. 

A  European  plan  hotel  is  a  hotel  which 
furnishes  rooms  and  lodging  without  board. 
Vonderbank  t.  Schmidt,  10  South.  616,  617, 
44  La.  Ann.  264,  15  L.  R.  A.  462,  32  Am.  St 
Rep.  336. 

The  term  "European  plan,**  when  used 
to  characterize  hotels,  means  a  hotel  con- 
ducted by  renting  rooms,  separate  from  the 
furnishing  of  meals,  and  the  maintenance  of 
a  restaurant  for  meals.  Bernstein  v.  Swee- 
ny, 33  N.  Y.  Super.  Ct  a  Jones  &  S.)  271, 
272. 


EVANGELICAL 

The  term  "eyangellcar*  Is  defined  by 
Webster  to  mean  "according  to  the  Gospel; 
consonant  to  the  doctrines  and  principles  of 
the  Gospel;  contained  in  the  Gospel;  found 
in  the  doctrines  of  the  Gospel."^  That  the 
word  is  sometimes  employed  in  a  more  nar^ 
row  and  restricted  sense  does  in  no  particu- 
lar deprive  the  plaintiffs  of  their  ^t  claim 
to  its  use  in  its  more  broad  and  catholic 
signification,  and  that  this  is  its  true  mean- 
ing, as  used  in  the  preamble  of  their  con- 
stitution, proYiding  that  "we,  the  subscrib- 
ers, actuated  by  a  desire  to  promote  the 
oTangelical  religion  among  young  men  re- 
siding in  or  visiting  this  city,"  etc.,  is,  we 
think,  most  evident  from  all  that  we  have 
extracted  from  articles  1  and  4  of  the  con- 
stitution. Young  Men's  Christian  Associa- 
tion V.  Donohugh  (Pa.)  7  Wkly.  Notes  Gas. 
209,  211. 


EVANGELIST. 

The  term  "evangelist,**  in  the  religious 
body  known  as  the  "Disciples  of  Christ,"  is 
a  minister  who  exercises  bis  ofllce  in  the 
organization  of  church  societies  and  becomes 
the  ofllcial  and  public  functionary  in  setting 
churches  and  their  ofEicers  in  order.  In  re 
Reinhart,  9  Ohio  Dec.  441,  447. 


EVASION. 

"Evasion  of  service,"  within  the  mean- 
ing of  Laws  1S53,  c.  511,  providing  for  sub- 
stituted service  when  the  defendant  evades 
service,  includes  the  act  of  a  mother  in  pre- 
senting service  of  process  on  her  infant  chil- 
dren residing  with  her.  Steinhardt  v.  Baker, 
57  N.  £.  629,  168  N.  Y.  410. 


EVEN. 

A  city  ordinance  providing  that  a  side- 
walk should  be  laid  on  an  even  grade  does 
not  direct  the  grade  of  the  walk  or  the  height 
of  the  curbing;  such  words  having  no  special 
and  well-established  technical  meaning.  Job 
V.  People,  01  N.  m  1079, 1081,  193  HI.  609. 

EVEN  IF. 

In  an  instruction  that  '*M,  before  the  ac- 
cident, and  after  the  driver  of  the  car  which 
caused  the  injury  discovered,  or  might  by  the 
exercise  of  reasonable  care  on  his  part  have 
discovered,  the  danger  in  which  plaintiff 
was,  he,  the  said  driver,  could  by  the  exercise 
of  reasonable  care  have  averted  the  injuries 
complained  of,  in  such  case  the  negligence  of 
plaintiff,  even  if  the  Jury  find  he  was  negli- 
gent, will  not  in  itself  defeat  the  recovery  by 
him  in  this  case,*'  the  words  '*even  IT'  signify 
"although,"  and  were  not  intended  to  be 
used  in  any  different  sense.  Bumstein  v. 
Cass  Ave.  &  F.  G.  By.  Co.,  56  Mo.  App.  45, 
54. 

EVEH  THOVOiHm 

The  words  "even  though,**  as  used  in  a 
bond  of  an  ofllcer  given  as  security  while  he 
holds  ofllce,  "even  though"  he  hold  under 
successive  appointment,  are  words  of  inclu- 
sion, and  not  of  exclusion;  the  word  "even" 
being  used  In  the  sense  of  "also"  or  "like- 
wise,** and  by  its  use  it  is  intended  to  bring 
within  the  scope  of  the  instrument  a  subject 
or  condition  that  otherwise  might  not  be 
included,  or  its  inclusion  at  least  be  a  sub- 
ject of  doubt  Ulster  County  Sav.  Inst  v. 
Young,  44  N.  Y.  Supp.  493,  494,  15  App.  Dlv. 
181. 


EVENT. 

See  "Unforeseen  event** 
Fortuitous  event,  see  "Fortuitous.** 

"Event*'  as  used  in  Code  1849,  |  898,  de- 
claring that  no  person  offered  as  a  witness 
shall  be  excluded  by  reason  of  Ills  interest  in 
the  event  of  the  action,  means  the  issue,  con- 
clusion, end,  or  result  Fitch  v.  Bates  (N. 
Y.)  11  Barb,  471,  473. 

••Event  of  the  award,**  as  used  in  a  refer- 
ence to  arbitration  of  a  cause  and  all  matters 
in  difference,  including  an  equity  suit  with 
power  to  the  arbitrator  to  direct  such  verdict 
as  he  might  think  proper  and  to  determine 
what  should  be  done  by  either  party,  and 
providing  that  the  costs  of  the  cause  and 
equity  suit  were  to  abide  the  event  of  the 
award,  meant  the  ultimate  and  general 
event  and  not  each  particular  part  Reeves 
▼.  McGregor,  9  AdoL  ft  B.  576. 
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In  an  Indictment  charging  defendant 
with  haying  made  a  bet  upon  the  e^ent  of  an 
election,  the  word  "eyent"  is  aa  ezpressiye 
as  the  word  ''result"  It  means  issue,  hap,  a 
chance,  success  that  fallows  doing  anything, 
and  is  appropriately  used  to  express  the  idea 
upon  which  the  bet  depended.  An  allegation 
of  the  pendency  of  the  election,  and  that  the 
defendant  bet  upon  the  eyent  of  that  elec- 
tion, is  sufficient,  and  it  was  not  necessary  to 
allege  that  he  bet  upon  the  success  of  any 
particular  candidate.  State  T.  Cross,  21 
Tenn.  (2  Humph.)  801,  802. 

The  word  "event,"  in  a  Judgment  of  re- 
versal of  an  action  with  costs  to  abide  event, 
has  a  more  extended  meaning  that  usual; 
for  it  means  not  only  final  success  in  the  ac- 
tion, but  also  a  valid  award  of  costs  gener- 
ally, under  Ck>de,  I  1836»  which  lays  down  a 
special  rule  governing  the  recovery  of  costs 
against  executors.  Benjamin  v.  Ver  Nooy, 
61  N.  D.  871.  973,  168  N.  Y.  578. 

A  bail  bond  conditioned  that  defendant 
would  appear  and  "abide  the  event  of  the 
court  and  Jury"  was  either  without  meaning, 
or  imposed  no  other  obligation  than  that 
wliich  arose  out  of  a  condition  to  appear,  to 
wit,  to  abide  the  Judgment  of  the  court  and 
remain  within  reach  of  its  process.  Saun- 
ders V.  Hughes  (S.  0.)  2  Bailey,  504,  518. 

A  stipulation  that  certain  cases  shall 
abide  the  "event"  of  another  case  means  that 
the  cases  shall  abide  the  final  outcome  and 
end  of  the  litigation.  Commercial  Union  As- 
sur.  Co.  y.  Scammon,  86  111.  App.  659,  660. 

Gen.  St  1878,  c.  73,  I  8,  prohibiting  any 
one  interested  in  the  event  of  the  action 
from  testifying  in  an  action  for  or  against 
executors,  administrators,  etc,  as  to  trans- 
actions or  conversations  with  a  deceased 
person,  does  not  authorize  the  exclusion  of 
the  evidence  of  a  person  not  having  a  di- 
rect interest  in  the  event  of  the  suit  and 
hence  not  to  exclude  evidence  of  a  wit- 
ness, belonging  to  a  subordinate  lodge  of  an 
insurance  association,  in  an  action  on  a  pol- 
icy against  such  association.  Ferine  v.  Grand 
Lodge  A.  O.  U.  W..  60  N.  W.  1022,  1024,  48 
Minn.  82. 

"To  render  a  person  Incompetent  as  a 
witness  on  the  ground  of  interest,  he  must 
have  some  legal,  certain,  and  immediate  in- 
terest either  in  the  event  of  the  case  itself, 
or  in  the  record  as  an  instrument  of  evi- 
dence for  or  against  him  in  some  other  ac- 
tion. The  interest  must  be  pecuniary,  cer- 
tain, direct  and  inunediate,  and  not  an  un- 
certain, contingent  remote,  or  merely  possi- 
ble interest"  Bent  v.  Baker,  3  Term  R.  27 ; 
Ferine  v.  Grand  Lodge  A.  O.  U.  W.,  60  N.  W. 
1022,  1023,  48  Minn.  82. 

EVENTUAI.  OONDEMN ATIOK  MONEY. 

As  the  term  "eventual  condemnation 
money"  la  used  with  reference  to  an  injunc- 


tion bond.  It  is  the  amount  'Ultimately  fixed 
and  settled  by  the  Judgment  or  decree  of  the 
court  in  the  case."  Lockwood  v.  Saffold,  1 
Ga.  (1  Kelly)  72,  74. 

The  expression  "eventual  condemnation 
money,"  as  used  by  sureties  on  a  bond  obli- 
gating themselves  to  pay  the  eventual  con- 
demnation money,  meant  whatever  amount 
might  be  found  against  their  principal  by  the 
Jury  upon  the  trial,  and  to  bind  them,  the 
issue  should  have  been  submitted  to  the  jury. 
Willis  v.  Bivlns,  76  Ga.  746,  748. 


EVZafTUAI.  ESTATE. 

Rev.  St  p.  726,  f  40,  provides  that  where, 
in  consequence  of  a  valid  limitation  of  an  ex- 
pectant estate,  there  shall  be  an  existence  of 
the  power  of  alienation  or  of  ownership,  dur- 
ing the  continuance  of  which  the  rents  and 
profits  shall  be  undisposed  ot  and  no  valid 
direction  for  their  accumulation  is  given,  such 
rents  shall  belong  to  the  persons  presump- 
tively entitled  to  the  next  "eventual  estate." 
Held,  that  the  phrase  "eventual  estate"  re- 
lates to  that  which  is  to  take  effect  on  the 
happening  of  the  event  which  leaves  the  rents 
and  profits  undisposed  of,  and  not  to  that 
which  is  ultimately  to  take  effect  Van  Em- 
burgh  v.  Ackerman  (N.  Y.)  8  Redf.  Sur.  4d0, 
602. 


EVEKTUAXXT. 

"Eventually,"  as  used  In  a  bond  condi- 
tioned that  the  plaintiff  was  to  pay  defend- 
ant such  damages  as  he  might  sustain  by 
reason  of  the  injunction  to  be  Issued  in  the 
cause  if  the  court  should  eventually  decide 
that  the  plaintiff  was  equitably  entitled  to 
such  injunction,  etc.,  relates  to  the  final  de- 
cision on  the  equity  of  the  bill  asking  for  the 
injunction.  Dunkin  t.  Lawrence  (N.  Y.)  1 
Barb.  447,  448. 


EVENTUAIXT  AOOOUNT ABXJB. 

The  effect  of  the  words  "eventually  ac- 
countable," immediately  preceding  the  name 
of  the  payee  as  indorser  of  a  promissory  note, 
is  to  hold  such  payee  liable  as  Indorser,  waiv- 
ing demand  and  notice,  and  do  not  restrict 
or  qualify  the  transfer.  McDonald  y.  Bailey, 
14  Me.  (2  Shep.)  101,  108. 


EVER. 

"In  the  Public  Health  Law,  f  140,  pro- 
hibiting any  person  who  has  ever  been  con- 
victed of  a  felony  from  practicing  medicine," 
the  word  "ever"  indicates  the  legislative  in- 
tention to  prohibit  the  practice  of  medicine 
on  the  part  of  any  person  who  has  been  con- 
victed of  a  felony  either  before  or  after  the 
passage  of  the  law.  People  v.  Hawkeit  46 
N.  B.  607,  60^  162  N.  Y.  284. 
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EVERY. 


Brery  way  fitted  for  tbe  Toyafe,  lee 

"Fit" 


"Eyery"  means  each  one  of  all.  It  In- 
cludes all  the  separate  individuals  which 
constitute  the  whole,  res^rded  one  by  one. 
An  ezceptioti  reserved  to  the  giving  of  each 
and  "every''  one  of  certain  numbered  in- 
structions constitutes  a  specific  objection  to 
all  the  instructions  given,  and  is  sufficient 
Geary  v.  Parker,  47  S.  W.  288,  239,  65  Ark. 
521. 

In  Rev.  St  2335,  allowing  to  every  fam- 
ily one  wagon  exempt  from  execution, 
"every"  is  used  literally,  and  means  every 
family,  whether  it  be  employed  by  the  head 
of  the  family  in  his  business  or  not  Ck>ne  v. 
Lewis,  64  Tex.  881,  833,  58  Am.  Rep.  767. 

"Bvery,'*  as  used  in  a  statute  providing 
that  "every  action  upon  the  case  for  words" 
shall  be  commenced  within  one  year,  In- 
cludes words  spoken  and  written.  Menter  v. 
Stewart,  8  Kiss  (2  How.)  698,  699. 

According  to  Johnson,  "every"  means 
each  one  of  all,  and  he  gives  this  example: 
••AH  the  congregation  are  holy,  'every*  one  of 
them."  The  sam«»  lexicographer  defines 
"any"  to  mean  "every,"  and  says  "U  is,  in 
all  its  senses,  applied  indifferently  to  persons 
or  things."  And  in  a  statutory  provision  that 
"every"  bill  altering,  etc.,  any  body  politic, 
etc.,  "every"  means  all  corporations.  "It  ap- 
pears to  me  not  within  the  power  of  man  to 
select  from  the  English  language  words  more 
exactly  fitted  to  convey  the  idea  that  all  cor- 
porations, both  public  and  private,  were  to 
be  embraced  in  the  phrase,  than  tbose  actually 
employed."  Purdy  v.  People  (N.Y.)  4  Hill,  884, 
413.  Thus  the  use  of  the  word  "any"  in- 
stead of  "every,"  in  the  stock  corporation 
law,  S  52,  as  amended  by  Laws  1897,  c.  384, 
providing  a  penalty  for  any  refusal  by  such 
corporations  to  allow  an  inspection  of  their 
stockbooks  by  stockholders  and  certain  other 
persons,  does  not  limit  the  scope  of  the  stat- 
ute. The  statute  mkkes  it  the  duty  of  the 
corporation  to  have  the  book  within  the  reach 
of  the  stockholders  dally.  A  stockholder  has 
a  clear  right  to  see  the  book  every  day,  and 
It  may  be  important  for  him  to  have  this 
privilege.  The  denial  of  this  right  on  one 
day  does  not  give  a  right  to  deny  the  right 
on  a  second  or  a  third  day,  nor  is  the  plain- 
tiff obliged  to  bring  an  action  for  the  former 
refusals  in  order  that  he  may  be  protected 
of  his  rights.  Ck)x  v.  Island  Mining  Ck).,  78 
N.  Y.  Supp.  69,  74,  65  App.  Div.  508. 

Where  a  submission  to  arbitration  was 
general,  and  embraced  "every  demand  and 
cause  of  action  in  law  or  equity,"  parol  evi- 
dence was  not  admissible  to  limit  the  extent  of 
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the  submission  and  show  that  it  was  to  be 
confined  to  certain  matters,  inasmuch  as  no 
language  could  have  been  employed  more 
comprehensive  than  "every  demand  and 
cause  of  action,"  etc.  De  Long  v.  Stanton 
(N.  Y.)  9  Johns  88,  42. 


"Every,"  as  used  in  Act  1878,  c.  143, 
giving  a  state  power  to  open  or  widen  any 
street  and  securing  to  every  property  owner 
the  right  to  have  decided  by  jury  trial 
whether  any  damage  has  been  caused  or  any 
benefit  has  aecrued  to  them,  means  "each," 
as  well  as  every  one.  While  the  word  refers 
to  a  whole  class,  it  means  that  each  shall  be 
separately  considered,  and  hence  secures  to 
each  owner  the  right  to  a  separate  Jury  trial 
if  he  demand  it  Friedenwald  v.  Oity  of 
Baltimore,  21  Atl.  565,  74  Md.  116. 

Rev.  St  c.  179,  |  8,  providing  that  "every 
person"  indicted  for  an  offense  not  punish- 
able by  imprisonment  for  life  shall  be  en- 
titled to  challenge  peremptorily  four  of  the 
Juror^,  and  no  more,  and  the  district  attor- 
ney shall  be  entitled  to  the  same  number  of 
challenges,  should  be  construed  as  meaning, 
when  persons  are  Jointly  indicted,  that  each 
Individual  defendant  separately  considered 
Is  entitled  to  the  four  peremptory  challenges. 
Washington  v.  State,  17  Wis.  147,  148. 

"Every,"  as  used  in  a  statute  providing 
that  every  allegation  of  the  complaint  should 
be  denied  by  the  answer,  means,  clearly,  each 
allegation,  specifically  and  separately  con- 
sidered. Spaulding  v.  Harvey,  7  Ind.  420, 
432. 

The  phrase  "every  such  overseer,"  In  a 
statute  requiring  that  each  overseer  of  a  bor- 
ough divided  into  nine  districts,  and  having 
an  overseer  of  the  parish  in  each  district 
should  each  forfeit  a  certain  sum  for  failing 
to  make  out  or  sign  the  parish  list  was  con- 
strued to  authorize  the  collection  of  the  pen- 
alty from  each  overseer  so  falling  to  sign 
such  a  list    King  v.  Share,  8  Q.  B.  80,  87. 

Every  ease. 

"Every  case,"  as  used  in  Ctode,  f  8521, 
which  provides  that  all  acts  of  the  Legisla- 
ture in  every  case  for  which  it  had  been 
provided  by  the  Code  are  repealed  by  the  re- 
pealing clause  forming  the  subject-matter  of 
article  3521,  means  every  category,  class  of 
causes,  or  subject-matter  on  which  the  Code 
contains  express  provisions.  D*Apremont  v. 
Berry,  6  La.  Ann.  464,  465. 

The  phrase  "every  such  case,"  in  Rev. 
St  §  4068,  providing  that  no  person  shall  be 
disqualified  as  a  witness  in  any  action  or 
proceeding,  civil  or  criminal,  by  reason  of 
his  interest  In  the  event  of  the  same  as  a 
party  or  otherwise,  and  every  party  shall  be 
in  "every  such  case"  a  competent  witness. 
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except,  etc*  means  every  such  action  or  pro- 
ceeding, civil  or  criminal,  previously  mention- 
ed in  tbe  section,  and  does  not  mean  in  every 
case  in  wMch  the  party  is  a  party  in  inter- 
est   Snell  T.  Bray»  14  M.  W.  14,  X%  56  Wis. 

Bvery  oopy. 

"Every  copy,"  as  used  in  Rev.  Laws,  p, 
399,  providing  that  the  Secretary  of  State  is 
entitled  to  fees  as  follows:  "For  entering 
writings  on  the  record,  for  each  sheet,  8c; 
for  every  copy  of  the  same  and  other  papers 
in  his  office,  for  each  sheet,  8c." — ^means 
every  copy,  both  manuscript  and  priifted, 
which  the  Secretary  of  State  furnishes  either 
for  individuals  or  for  members  of  the  Legis- 
lature, and  includes  printed  copies  of  the 
state  laws  which  the  Secretary  of  State  has 
printed,  as  required  by  law,  for  the  purpose 
of  furnishing  different  newspapers  in  the 
state  copies  for  republication.  State  v.  Kel- 
sey,  44  N.  J.  Law  (15  Vroom)  1«  27. 

Every  day. 

A  charter  party  providing  for  demurrage 
for  "every  day,  day  by  day,"  is  to  be  con- 
strued as  referring  to  running  days,  and  not 
working  days,  and  all  days  are  to  be  counted, 
including  rainy  days,  Sundays,  and  other 
holidays.    The  Oluf  (U.  S.)  19  Fed.  459. 

Brery  instance. 

See  "In  Every  Instance.** 

Every  laborer  or  meolianio. 

Code  1880,  i  1244,  provides  that  the  fol- 
lowing property  shall  be  exempt  from  seizure 
under  execution  or  attachment,  to  wit:  The 
tools  of  a  mechanic  necessary  for  carrying 
on  his  trade;  certain  property  of  each  head 
of  a  family,  and  certain  property  raised  in 
the  state  by  the  debtor;  and  the  wages  of 
"every  laborer  or  mechanic"  to  the  amount 
of  flOO— shall  be  exempt  from  garnishment 
or  other  legal  process.  Held,  that  only  a 
mechanic  or  laborer  who  is  the  head  of  a 
family  can  claim  the  exemption  of  wages. 
By  every  rule  of  grammatical  construction 
the  exemption  is  limited  to  heads  of  families, 
and  by  that  simple  rule  of  legal  interpreta- 
tion the  general  words  "every  laborer  or  me- 
chanic," following  the  particular  words  "each 
head  of  a  family,"  are  to  be  referred  to  and 
controlled  by  such  first  used  particular 
words,  and  the  true  reading  will  therefore 
be  "the  wages  of  every  laborer  or  mechanic 
who  is  the  head  of  a  family  to  the  amount 
of  one  hundred  dollars  shall  be  exempt" 
McLarty  v.  Tlbbs,  12  South  557,  69  Miss.  857. 


Every 

"Every  person,**  as  used  in  Ctonst  f  8, 
declaring  that  every  person  shall  be  entitled 
to  certain  remedy  in  the  law  for  all  wrongs 


and  injuries,  to  not  employed  literally,  inas- 
much as  that  would  include  aliens  and  ene- 
mies, but  was  limited  in  its  application  to 
the  people  of  the  states  or  such  as  resided 
within  its  limits  and  are  subject  to  Its  laws. 
Davis  V.  Fierse»  7  Minn.  13»  21  (GiL  1«  5),  82 
Am.  Dec.  65. 

As  used  In  the  general  crimes  act  of 
1861  (p.  58>,  declaring  that  every  person  con- 
victed of  murder  shall  suffer  death,  and 
every  person  convicted  of  murder  in  the  sec- 
ond degree  shall  suffer  imprisonment  in  the 
state  prison  for  a  term  of  not  less  than  ten 
years,  *'every  person"  does  not  embrace  an 
Indian  belonging  to  a  tribe  which  is  recog- 
nized and  treated  with  by  the  federal  govern- 
ment, and  has  its  chief  and  tribal  laws,  and 
hence  the  state  courts  have  not  Jurisdiction 
of  such  an  Indian  who  has  committed  mur- 
der in  the  state.  State  v.  McKenn^,  2  Pac. 
171,  181,  18  Nev.  182. 

Rev.  St  1879,  i  3710,  giving  the  right  of 
appeal  to  "every  person  aggrieved"  by  any 
final  judgment  or  decision  of  any  circuit 
court  in  any  civil  case,  is  not  limited  to  per- 
sons who  are  technical  parties  to  the  suit, 
but  includes  every  person  whose  rights  are 
in  any  respect  concluded  by  the  Judgment 
Nolan  V.  Johns,  18  S.  W.  1107,  U08,  108  Mo. 
431. 

Every  property. 

"Every  property,**  as  used  In  a  statute 
giving  a  lien  for  wages  upon  every  proj^rty 
belonging  to  an  insolvent  person  or  corpora- 
tion, is  an  expression  of  general  description. 
It  is  intended  to  include  only  articles  of  the 
same  generic  character  as  those  already 
enumerated  in  the  statute.  In  re  Thompson 
Glass  Go.'s  Estate,  40  AtL  526»  528,  186 
Pa.  383. 

Every  sentenoe. 

The  phrase  "every  sentence,**  as  used  in 
82  Ohio  Laws,  p.  237,  S  2,  providing  that 
every  person  who,  after  having  been  twice 
convicted,  is  sentenced  and  imprisoned  in 
some  institution  for  felony,  whether  commit- 
ted heretofore  or  hereafter,  shall  be  convict- 
ed, sentenced,  and  imprisoned  for  felony 
hereafter  committed,  shall  be  deemed  and 
taken  to  be  an  habitual  criminal,  and  on  the 
expiration  of  the  term  for  which  he  sliall  be 
so  sentenced  he  shall  not  be  discharged  from 
imprisonment  in  the  penitentiary,  but  shall 
be  detained  therein  for  and  during  his  nat- 
ural life,  unless  pardoned,  and  the  liability  to 
be  so  detained  shall  be  and  constitute  a  part 
of  "every  sentence"  to  imprisonment  in  the 
penitentiary,  should  be  taken  to  mean  every 
sentence  for  a  felony  falling  under  this  stat- 
ute ;  that  is,  a  third  felony,  for  it  to  only  on 
account  of  a  third  felony  that  a  convict  to 
made  liable  to  a  life  sentence.  Blackburn  v. 
Stat^  36  N.  B.  18,  21,  50  Ohio  8t  42». 
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Erevj  tovm  la  tkm  mtmfim. 

"Every  town  in  the  state,**  as  nsed  in 
Iaws  1840,  c.  143,  proylding  that  in  every 
town  in  the  state  the  town  meeting  could  by 
vote  authorize  an  additional  amount  of  9750 
in  any  year  to  the  ^500  authorized  by  exist- 
ing laws  for  the  improvement  of  highways, 
means  every  town  in  the  state  where  there  is 
no  local  law  pertaining  to  this  matter.  Peo- 
ple y.  Westchester  Gounty  Sup'rs  (N.  Y.)  40 
Hun,  853,  854. 

Every  writ. 

"Any  and  every  writ,**  in  Act  April  4, 
1878,  as  amended  by  Act  June  20,  1883,  pro- 
viding that  no  foreign  insurance  company 
shall  do  any  business  in  the  state  unless  it 
has  filed  a  stipulation  agreeing  that  no  legal 
process  served  on  an  agent  shall  have  the 
same  effect  as  if  served  personally  upon  the 
company  within  the  state,  and  that  the  term 
"process"  shall  include  "any  and  every  writ," 
clearly  comprehends  an  attachment  execu- 
tion. Kennedy  v.  Agricultural  Ins.  Go.,  80 
Aa  724^  725,  165  Pa.  17a 

EVERT  OF  THEM. 

A  bond  executed  by  two  obligors,  bind- 
ing themselves  and  "every  of  them,"  meant 
that  the  obligors  bound  themselves  severally. 
If  the  term  "all  of  them"  had  been  used, 
the  bond  would  have  been  joint  Such  words 
are  often  used  to  create  a  severalty  of  obli- 
gation in  a  Joint  instrument  Besore  v.  Pot- 
ter (Pa.)  12  Serg.  ft  B.  154,  158. 

"Every  of  them,**  as  used  in  a  bond  by 
several  persons  reciting  that  we  "bind  our- 
selves, our  executors,  and  every  of  them," 
should  be  construed  as  applying  only  to  their 
immediate  antecedents,  heirs,  executors,  and 
administrators,  and  not  to  include  or  ex- 
tend to  the  obligors  themselves,  so  as  to 
make  them  separately  and  individually  lia- 
ble, and  therefore  the  bond  is  a  joint,  and 
not  a  Joint  and  several,  one.  Pecker  v.  Ju- 
lius (Pa.)  2  Browne,  81,  32. 

A  bond  in  which  the  obligors  declared 
themselves  to  be  Jointly  held  and  firmly 
bound  to  the  obligees  in  a  certain  stun,  to 
which  payment  they  bind  themselves,  their 
heirs,  executors,  and  administrators,  and 
"every  of  them,"  Is  a  Joint,  and  not  a  Joint 
and  several,  bond.  Moser  v.  Libenguth  (Pa.) 
1  Rawle,  255;  Wood  v.  Hummel  (Pa.)  4 
Watts,  50,  51. 

EVEBT  OTHER. 

See  "All  and  Every  Other." 

A  will  wherein  the  testator  gave  to  his 
wife  "every  article  of  household  furniture  in 
or  en  such  premises,"  etc,  and  "every  other 
article  of  personal  property"  in  and  about 
said  homestead,  or  wherever  found,  belong- 


ing to  the  estate,  would  include  ftunUy 
stores,  carriages,  live  stock,  farming  tools, 
and  all  other  chattels.  Benton  v.  Benton*  €8 
N.  H.  289,  285,  56  Am.  B^.  512. 

EVEBTTHUfG. 

See  "All  and  Everything.* 

The  phrase  "everything  I  die  possessed 
of,"  when  used  in  a  will,  is  sufficient  to 
pass  the  fee  in  testator's  real  estate,  when 
such  intention  in  manifest  from  the  entire 
instrument  Chamberlain  v.  Owings,  30  Md. 
447;  Wilce  v.  Wilce^  7  Bing.  604. 

A  clause  in  a  will  providing  that  the 
testator  gave  and  bequeathed  to  her  grand- 
nephew  all  her  household  effects,  books,  and 
papers  of  value,  and  "everything  the  house 
contained,"  held,  that  the  words  "every- 
thing the  house  contained"  should  be  held 
to  mean  merely  household  effects,  such  as 
articles  to  be  used  in  the  household  by  the 
family,  and  that  such  term  did  not  include 
notes  and  a  bankbook  evidencing  the  testa- 
trix's deposit  in  a  savings  bank  which  she 
held  at  the  time  of  her  death.  Webster  v. 
Wiers,  51  Gonn.  568,  676b 

EVEBTWHEBE. 

The  statement  in  an  advertisement  that 
the  advertiser's  thread  was  sold  "every- 
where" was  insufficient  to  charge  the  ad- 
vertiser with  fraud.  No  sane  man  would 
understand  these  words  literally.  If  "every- 
where," when  so  used,  is  synonymous  with 
"the  earth,"  the  advertiser  could  be  con- 
victed of  falsehood  by  proof  that  the  thread 
was  unknown  in  Tasmania  or  Siam.  It  is 
a  harmless  exaggeration,  understood  and  dis- 
counted by  all.  It  is  not  fraud,  but  merely 
trade  talk.  Clark  Thread  Co.  t.  Armitage 
(U.  S.)  67  Fed.  886,  888. 

EVICTION. 

See   "Actual    Eviction";    ''ConstructlTe 
Eviction." 

To  constitute  an  eviction,  one  must  be 
actually  dispossessed  by  one  having  the  real 
title.  In  an  action  of  covenant  on  a  war- 
ranty of  title  to  land,  plaintiff  must  aver 
and  prove  an  eviction  by  an  elder  and  better 
title  before  the  commencement  of  his  ac- 
tion; and  the  recovery  of  a  Judgment  in 
ejectment,  by  the  par^  having  the  better 
title,  against  the  warrantee,  and  suing  out  a 
writ  of  possession,  without  its  being  execut- 
ed, is  not  a  sufficient  evidence  of  an  evic- 
tion. Ferriss  v.  Harshea,  8  Tenn.  (Mart  &  Y.) 
48, 17  Am.  Dea  782. 

It  is  frequently  said  that  a  covenant  of 
warranty  is  broken  only  by  an  eviction,  but 
this  is  so  often  explained  by  the  words  '*con- 


KVICTION 


2518 


EVICTION 


BtmctlTe  eviction,"  or  •'what  Is  eqnlTalent  to 
an  eylction/'  or  some  such  qualifying  term, 
that  its  meaning  is  left  uncertain.  Perhaps 
a  more  correct  statement,  drawn  from  the 
modem  use  of  the  word,  would  be  that  an 
eviction  is  what  will  constitute  a  breach  of 
the  covenant  of  warranty.  The  words  "war- 
ranty" and  "eviction"  and  **voucher"  are 
borrowed  from  the  feudal  law,  and  are  often 
misleading  when  adopted  into  our  modem 
system  of  conveyancing  and  of  actions.  An 
eviction  is  a  breach  of  the  covenant  by  each 
of  the  successive  covenantors  whose  cove- 
nants have  all  passed  with  the  land,  and 
each  is  bound  to  each  subsequent  covenantee 
to  make  satisfaction  for  the  breach.  Kra- 
mer V.  Carter,  186  Mass.  504,  507,  506. 

It  is  not  necessary,  in  order  to  consti- 
tute an  eviction,  that  the  possessors  of  land 
be  expelled  therefrom,  but  it  is  sufficient  if 
there  is  a  disturbance  of  the  free  and  unin- 
termpted  use  thereof.  Eller  v.  Moore,  63 
N.  Y.  Supp.  88,  89,  48  App.  Div.  408. 

''Eviction"  requires  a  disturbance  in  or 
deprivation  or  cessation  of  the  possession  by 
the  prosecution  and  operation  of  legal  meas- 
ures, and  where,  by  reason  of  an  antecedent 
mortgage,  the  whole  premises  are  absorbed 
in  the  discharge  of  the  mortgage  debt,  it 
constitutes  an  eviction.  Stewart  v.  Drake, 
9  N.  J.  Law  (4  Halst)  189,  141. 

"Eviction"  is  a  turning  out  of  f^osses- 
sion,  or  placing  the  party  in  such  a  situa- 
tion that,  his  expulsion  being  inevitable,  he 
voluntarily  surrenders  the  possession  to  save 
expulsion.  Beasoner  v.  Edmundson,  5  Ind. 
393,  395. 

Where  a  patent  has  been  repealed,  or 
where  a  licensee  has  been  enjoined  from 
acting  under  a  license  at  the  suit  of  the  own- 
er of  a  senior  patent,  there  is  an  eviction 
from  such  license.  McKay  v.  Smith  (U.  S.) 
39  Fed.  556,  557. 

Eviction  is  the  lobs  suffered  by  the  buyer 
of  the  totality  of  the  thing  sold,  or  a  part 
thereof,  occasioned  by  the  right  or  claims 
of  a  third  person.  Civ.  Code  La.  1900.  art 
2500. 

Iiegal  process  miAeoessary. 

It  was  at  one  time  held  that  to  consti- 
tute an  eviction  there  must  be  a  disturbance 
of  the  premises  by  legal  process.  Such  is 
not  now  the  rule.  Possession  may  be  sur- 
rendered, to  one  having  a  paramount  titie, 
with  the  same  right  to  resort  to  the  grantor's 
covenants  of  warranty  that  would  have  been 
brought  about  by  an  eviction  under  process 
of  law.  Cowdrey  v.  Colt,  44  N.  Y.  882,  892, 
4  Am.  Rep.  690. 

''Eviction,"  as  used  in  the  statement  that 
eviction  is  necessary  to  a  breach  of  the  cov- 
enants  for   quiet   enjoyment  or   warranty, 


"originally  meant  an  expulsion  by  the  asser- 
tion of  a  paramount  titie  and  by  process  of 
law;  but  the  idea  that  the  ouster  must  be 
by  process  of  law  has  long  since  been  aban- 
doned, and  the  mle  now  is  that  an  eviction 
sufficient  to  constitute  a  breach  of  these  cov- 
enants exists  whenever  there  has  been  an 
involuntary  loss  of  possession  by  reason  of 
the  hostile  assertion  of  an  irresistible  title." 
Prita  V.  Pusey,  18  N.  W.  94^  95,  81  Minn, 
368. 

No  doubt  the  original  and  technical 
meaning  attached  to  the  word  "eviction" 
was  an  expulsion  by  the  assertion  of  a  par- 
amount titie  and  by  process  of  law.  But  the 
idea  that  the  ouster  must  be  by  the  process 
of  law  has  long  since  been  abandoned.  Con- 
structive eviction  is  caused  by  the  Inability 
of  the  purchaser  to  obtain  possession  by  rea- 
son of  the  paramount  titie.  When,  at  the 
time  of  the  conveyance,  he  finds  the  prem- 
ises in  possession  of  one  claiming  under 
paramount  title,  the  covenants  for  quiet  pos- 
session or  of  warranty  will  be  held  broken 
without  any  other  act  on  the  part  of  either 
the  grantee  or  the  claimant,  for  the  latter 
can  do  no  more  towards  the  assertion  of  his 
title,  and,  as  to  the  former,  the  law  will 
compel  no  one  to  commit  a  trespass  In  order 
to  establish  a  lawful  right  in  another  action. 
Brass  v.  Vandecar  (N^b.)  96  N.  W.  1035, 1036. 

"Eviction"  is  technically  a  lawful  dis- 
turbance of  possession,  or  dispossession  by 
ludgment  of  law.  An  eviction  by  judgment 
of  law  is  not,  however,  necessary.  The  par- 
ty may  voluntarily  yield  the  possession  to 
him  who  has  the  better  titie,  or  may  pur- 
chase and  hold  it,  and  this  is  a  sufficient 
ouster  or  disturbance  to  sustain  an  action  on 
the  covenant  of  warranty;  but  if  he  yields 
possession  or  buys  in  an  outstanding  titie, 
he  does  so  at  his  peril.  If  the  titie  to  which 
he  yields  or  which  he  buys  is  not  good,  he 
must  stand  the  loss;  and  in  either  case,  in 
an  action  against  his  warrantor,  the  burden 
of  proof  is  on  him  to  show  that  the  titie 
was  paramount  to  that  of  his  grantor,  though 
it  is  otherwise  in  case  of  an  eviction  by  force. 
of  a  Judgment  at  law  with  notice  of  the  suit 
to  his  warrantor.  Thomas  t.  Stickle,  82 
Iowa,  71,  76. 

Diversion  of  water. 

A  diversion  of  water  from  waterworks, 
and  thereby  rendering  them  useless,  does  not 
constitute  an  eviction.  Mitchell  t.  Warner, 
5  Conn.  497,  521. 
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An  eviction  is  not  a  mere  trespass  and 
nothing  more,  but  something  of  a  grave  and 
permanent  character,  done  by  the  landlord 
for  the  purpose  and  with  the  intention  of  de- 
priving the  tenant  of  the  enjoyment  of  the 
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demised  premises.  Hayner  y.  Smith*  68  IIL 
430,  435,  14  Am.  Rep.  124;  Lynch  T.  Bald- 
win, 60  III.  210;  Barrett  t.  Boddie,  42  N.  B. 
143,  144,  158  111.  479,  49  Am.  St  Rep.  172; 
Rice  T.  Dudley,  65  Ala.  68,  71;  MUler  y. 
MaflTuire,  30  Atl.  966,  967,  18  R.  L  770;  Royce 
y.  Guggenheim,  106  Mass.  201,  203,  8  Am. 
B^  322. 

There  are  a  yarlety  of  drcnmstances 
which  are  deemed  such  a  disturbance  of  the 
possession  of  a  tenant  as  to  constitute  eylc- 
tlon,  short  of  physical  force  or  legal  process. 
Any  Interference  on  the  part  of  the  landlord 
which  impairs  the  beneficial  enjoyment  of 
the  premises  by  the  tenant,  such  as  the  crea- 
tion of  a  nuisance  in  another  portion  of  the 
same  building,  or  the  like,  constitutes  eyic- 
tion.  So  where  a  tenant  yields  the  posses- 
sion in  pursuance  of  a  Judgment  for  the  re- 
ooyery  of  possession,  and  in  consequence 
of  it,  to  a  person  adjudged  to  be  the  rightful 
ownor,  it  la  an  eyictlon.  Home  Life  Ins. 
Go.  y.  Shennan,  46  N.  Y.  870,  372. 

To  constitute  an  eyictlon  of  a  tenant, 
he  must  be  put  out  of  possession  either  of 
part  or  of  the  whole  of  the  premises  demised. 
There  can  be  no  eyictlon  if  the  tenant  con- 
tinues in  the  possession  of  the  whole,  how- 
eyer  much  he  may  be  disturbed  in  the  bene- 
ficial enjoyment  Eyery  eyictlon  Includes  an 
ouster,  either  of  the  whole  or  of  some  part 
It  must  amount  to  a  deprlyatlon  of  posses- 
sion, the  possession  must  be  glyen  up  by  the 
tenant  in  conseauence  of  the  acts  of  the 
landlord,  and  the  acts  must  be  such  as  to 
warrant  and  Justify  the  tenant  in  so  doing, 
or  the  landlord  must  haye  taken  the  pos- 
session forcibly  from  the  tenant  In  short 
there  must  be  a  change  of  possession.  It 
must  be  out  of  the  tenant  and  in  the  land- 
lord. Bdgerton  y.  Page  (N.  Y.)  5  Abb.  Prac. 
1,8, 

When  the  wrongful  acts  of  a  lessor  up- 
on or  in  regard  to  the  leased  premises  are 
such  as  to  deprlye  the  lessee  of  the  beneficial 
enjoyment  of  them,  and  the  lessee  in  conse- 
quence abandons  the  premises,  it  amounts 
In  law  to  an  eyictlon,  without  other  eyidence 
that  the  landlord  Intended  to  deprlye  the 
tenant  of  the  possession.  Waite  y.  O'NeUl 
(U.  S.)  76  Fed.  406»  417,  22  0.  a  A.  248;  84 
L.  R.  A.  560. 

"An  eyictlon  depends  on  the  materiality 
of  the  deprlyatlon.  If  trifling,  and  produ- 
cing no  substantial  discomfort  or  serious  in- 
conyenience,  it  will  be  disregarded,  and  will 
not  afford  cause  for  the  termination  of  the 
relation  of  landlord  and  tenant"  A  tenant 
in  an  apartment  house  is  not  at  liberty  to 
abandon  his  apartment  and  cancel  his  lia- 
bility under  a  lease  because  his  neryous 
sensibilities  may  be  excited  or  his  rest  dis- 
turbed by  the  noise  and  prattle  of  children 
in  another  apartment  of  the  same  building. 
^lioases  would  not  be  worth  the  paper  on 


which  they  are  written  if  the  engagements 
of  the  parties  could  be  set  at  naught  upon 
such  alight  and  triylal  pretexts.  To  consti- 
tute a  constructlye  eyictlon,  th^re  must  be 
an  intentional  and  injurious  Interference  by 
the  landlord  which  depriyes  a  tenant  of  the 
beneficial  enjoyment  of  the  demised  prem- 
ises, or  materially  impairs  such  beneficial 
enjoyment"  Seaboard  Realty  Co.  y.  Fuller, 
67  N.  Y.  Supp.  146,  147,  33  Misc.  Rep.  109. 

An  eylction  of  a  tenant  is  an  interfer- 
ence with  his  possession  of  the  premises,  or 
some  part  thereof,  by  or  with  the  consent  of 
the  landlord,  by  which  the  tenant  is  depriyed 
of  the  use  without  his  assent;  but  where 
the  rented  premises  were  destroyed  and  the 
rent  was  not  to  recommence  until  the  prem- 
ises were  rebuilt,  and  the  tenant  is  present  at 
negotiations  to  relet  the  premises  to  a  third 
person  and  does  not  object,  but  at  the  same 
time  is  proposing  a  surrender  on  his  own 
part,  a  possession  by  such  third  person  un- 
der such  circumstances,  and  particularly  be- 
fore the  building  was  finished,  could  not  be 
considered  an  eylction.  Ogden  y.  Sanderson 
(N.  Y.)  3  B.  D.  Smith,  166,  169. 

Where  premises  were  forcibly  taken  pos- 
session of  by  the  sheriff  under  orders  from 
the  lessor,  and  after  retaining  possession  for 
some  days  the  sheriff  dellyered  the  keys  to 
the  lessor,  who  retained  them,  and  also  pos- 
session from  that  time,  and  placed  on  the 
premises  a  notice  that  they  were  for  rent, 
and  that  the  application  should  be  made  to 
him.  It  constituted  an  eylction.  Hyman  y. 
Jockey  Club  Wine,  Liquor  &  Cigar  Co.,  48 
Pac.  671,  678,  9  Colo.  App.  299. 

Dispossession  necessary. 

There  Is  no  eylction  of  a  tenant  as  long 
as  he  remains  In  possession  of  the  demised 
premises.  There  Is  an  actual  eylction  when 
he  la  dispossessed  by  process  of  law,  and 
there  is  a  constructiye  eylction  when  he 
yields  possession  to  the  title  which  is  actu- 
ally paramount  There  cannot  be  a  con- 
structiye eylction  without  abandonment  of 
possession.  Mead  y.  Stackpole  (N.  Y.)  40 
Hun,  473,  476. 

An  eylction  consists  either  in  actually 
putting  out  from  possession,  or,  what  is  now 
regarded  as  equiyalent  to  it  an  exclusion, 
under  a  paramount  titie,  from  the  peaceful 
enjoyment  of  the  property.  Allis  y.  Nlnin- 
ger,  25  Minn.  525,  527. 

Iiosal  proeess  vnneeessavj. 

It  is  extremely  dlfllcult  at  the  present 
day  to  define  with  technical  accuracy  what 
Is  an  eylction.  The  word  "eylction"  was 
formerly  used  to  denote  an  expulsion  by  the 
operation  of  a  titie  paramount  and  by  pro- 
cess of  law;  but  that  sort  of  an  eylction  is 
not  necessary  to  constitute  a  suspension  of 
the  rent,  because  it  is  now  well  settied  that, 
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If  the  tenant  lose  the  benefit  of  the  enjoy- 
ment of  any  portion  of  the  demised  premises 
h^  Ihe  act  of  the  landlord,  the  rent  is  there- 
by flvspended.  The  term-  "eviction"  is  now 
preperly  applied  to  every  class  of  expulsion 
or  amotfon.  Walker  v.  Tucker,  70  111.  527, 
541  (dtlng  Hayner  v.  Smith,  63  111.  430,  14 
Am.  Rep.  12i);  Upton  v.  Townend,  17  O.  B. 
30;  Hoev^er  v.  Fleming,  91  Pa.  322;  Ed- 
udant  V.  liowry,  52  N.  W.  583,  585,  3  S.  D. 
77,  17  L.  B.  A.  275,  44  Am.  St  Rep.  774. 

It  is  true  that  If  the  tenant  consents  to 
lin  UBiawful  ouster  he  cannot  afterwards  be 
entttied  to  a  remedy  for  such  ouster;  but  an 
ouster  may  be  lawful,  and  in  that  case  the 
tenant  may  yield  to  a  dispossession  without 
losing  his  remedy  on  the  covenant  of  war- 
ranty. While  to  prove  an  "eviction,"  ac- 
cording to  its  strict  and  technical  meaning, 
a  judgment  of  court  is  necessary,  the  term 
may  be  given  a  more  extended  signification, 
and  be  treated  as  synonymous  with  "ous- 
ter." Hamilton  v.  Cutts,  4  Mass.  349,  350, 
352,  8  Am.  Dec.  222. 

Physieal  ezpnlsion  unnecessary. 

The  modem  doctrine  as  to  what  consti- 
tutes an  eviction  is  that  actual  physical  ex- 
pulsion is  not  necessary,  but  any  interfer- 
ence with  the  tenant's  beneficial  enjoyment 
of  the  demised  premises  will  amount  to  an 
eviction.  Wusthoff  v.  Schwartz,  73  Pac. 
407,  408,  32  Wash.  337. 

"Eviction"  is  defined  to  exist  where  there 
has  been  an  obstruction  to  the  beneficial 
enjoyment  of  the  premises,  and  a  diminu- 
tion of  the  consideration  of  the  contract  by 
the  acts  of  a  landlord.  McAdam,  Landl.  & 
T.  478,  479.  It  is  not  necessary  that  there 
should  be  actual  expulsion  of  the  tenant 
from  the  premises.  If  the  landlord  commits 
or  suffers  acts  to  be  committed  which  make 
it  necessary  for  the  tenant  to  remove,  this 
is  equivalent  to  expulsion.  Tallman  v.  Mur- 
phy, 120  N.  Y.  345,  351,  24  N.  E.  716  (citing 
Edgerton  v.  Page,  20  N.  Y,  281,  283;  Dyett 
V.  Pendleton  [N.  Y.]  8  Cow.  727,  728). 

It  is  said  "the  modern  doctrine  as  to 
what  constitutes  an  eviction  is  that  actual 
physical  expulsion  is  not  necessary,  but  any 
interference  with  the  tenant's  beneficial  en- 
joyment of  the  premises  will  amount  to  an 
eviction  in  law."  Hence,  where  the  owner  of 
a  lot  leased  it,  and  thereafter  obstructed  the 
street  in  front  of  the  entrance  to  the  store 
building  on  such  lot  by  placing  thereon  lum- 
ber and  building  material,  thereby  depriving 
defendant  of  free  access^  such  obstruction 
constituted  an  eviction.  Edmlson  v.  Lowry, 
52  N.  W.  583,  585,  3  S.  D.  77,  17  U  B.  A. 
275,  44  Am.  St  Bep.  774. 

An  "eviction"  is  defined  to  be  when  there 
has  been  an  obstruction  to  the  beneficial 
enjoyment  of  the  premises,  and  the  diminu- 


tion of  the  consideration  of  the  contract  by 
the  act  of  the  landlord,  and  it  is  not  neces- 
sary that  there  should  be  the  actual  ex- 
pulsion of  the  tenant  from  the  premises.  If 
the  landlord  commits  or  suffers  acts  to  be 
committed  which  make  it  necessary  for  the 
tenant  to  remove,  this  is  equivalent  to  ex- 
pulsion. Leakage  and  overflow  from  a  tank 
on  the  roof,  which  rendered  the  apartment 
so  damp  and  unhealthful  that  the  tenant  was 
compelled  to  vacate,  constituted  an  evic- 
tion. Bomaine  v.  Brewster,  27  N.  Y.  Supp. 
138^  139,  6  Misc.  Bep.  531. 

To  constitute  an  eviction  which  will  op- 
erate as  a  suspension  of  rent,  it  is  not  nec- 
essary that  there  should  be  an  actual  physi- 
cal expulsion  of  the  tenant  from  any  part 
of  the  premises.  Any  act  of  a  permanent 
character  done  by  the  landlord,  or  by  his 
procurement,  with  the  intention  and  effect 
of  depriving  the  tenant  of  the  enjoyment  of 
the  premises  demised,  or  of  a  part  thereof, 
to  which  he  yields  and  abandons  possession, 
may  be  treated  as  an  eviction.  Smith  v. 
Baleigh,  3  Camp.  513. 

"Eviction"  does  not  imply  an  actual 
physical  expulsion,  but  any  interference  with 
the  tenant's  beneficial  enjoyment  will  con- 
stitute an  eviction.  Doran  v.  Chase,  2  Wkly. 
Notes  Cas.  009. 

Ckindemnatiom  of  property. 

An  eviction  is  necessarily  the  act  of  the 
landlord,  or  of  a  third  party  holding  under 
a  paramount  title.  A  condemnation  by  emi- 
nent domain  of  part  of  the  landlord's  re- 
version is  not  in  law  an  eviction  or  partial 
eviction,  and  therefore  the  condemnation  of 
a  portion  of  leased  land  does  not  operate  to 
abate  any  portion  of  the  rent  reserved,  as 
being  a  partial  eviction.  Gluck  v.  City  of 
Baltimore,  32  Ati.  515,  5ie»  81  Md.  315,  48 
Am.  St  Bep.  515. 

Fallnre  to  gjkw  possession* 

An  eviction  consists  in  taking  from  a 
tenant  some  part  of  the  demised  premises  of 
which  he  was  in  possession,  not  in  refusing 
to  be  in  possession  of  something  which  by 
the  agreement  of  the  parties  he  ought  to 
have  enjoyed.  The  omission  of  a  landlord, 
therefore,  to  put  the  tenant  in  the  posses- 
sion of  the  whole  demised  premises,  does  not 
amount  to  an  eviction.  O'Brien  v.  Smith,  18 
N.  Y.  Supp.  408,  409,  59  Hun,  624  (citing 
Vanderpool  v.  Smith  [N.  Y.]  4  Abb.  Dec. 
464;  Etheridge  T.  Osbom  [N.  Y.]  12  Wend. 
529). 

To  constitute  an  eviction  or  expulsion, 
there  must  be  some  affirmative  act  on  tiie 
part  of  the  party  sought  to  be  charged  with 
the  consequences  flowing  therefrom.  An 
eviction  does  not  consist  in  refusing  to  put 
a  tenant  in  possession  of  something  which 
by  the  agreement  of  the  parties  he  ought  to 
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haye  enjoyed.  The  lessee's  remedy  In  such 
event  is  by  an  action  to  recover  damages  for 
a  breach  of  the  covenant  Hence  where,  by 
the  terms  of  the  lease,  the  landlord  reserved 
to  his  own  use  a  certain  building  until  a 
specified  date,  and,  no  demand  being  made 
by  the  tenant,  continued  to  occupy  it  after 
such  date,  he  certainly  was  guilty  of  no 
eviction,  and  it  would  seem  that  he  would 
not  have  been  guilty  of  an  eviction  even 
though  the  tenant  had  demanded  possession 
on  the  day  appointed.  Vanderpool  v.  Smith 
(N.  Y.)  4  Abb.  Dec.  461,  464. 

Eviction  cannot  arise  where  it  Is  admit- 
ted that  the  tenant  never  went  Into  posses- 
sion. Before  the  tenant  has  gone  into  actual 
possession  he  can  maintain  trespass  on  a 
trespasser's  Invasion  of  the  property,  when 
by  such  invasion  his  rights  may  be  in  any 
wise  aflPected.  The  legal  effect  of  eviction 
is  so  penal  that  the  doctrine  is  not  to  be 
favored;  and  although,  in  some  cases,  the 
question  of  eviction  on  a  constructive  ex- 
pulsion has  been  tried,  it  has  never  yet  been 
justified  that  an  eviction  can  be  based  on  a 
constructive  possession.  Birchhead  v.  Cum- 
mins, 33  N.  J.  Law  (4  Vroom)  44,  55. 

''An  eviction  consists  In  taking  from  a 
tenant  some  part  of  the  demised  premises 
of  which  he  was  in  possession,  not  in  re- 
fusing to  put  him  In  possession  of  some- 
thing which  by  the  agreement  he  ought  to 
have  enjoyed.  A  tenant  cannot  be  evicted 
from  that  which  he  never  possessed."  Eth- 
eridge  v.  Osbom  (N.  Y.)  12  Wend.  529,  632. 

"An  'eviction,'  according  to  all  the  best 
authorities,  means  some  change  In  the  pos- 
session of  the  party  by  the  disturbance  of 
an  actual  or  constructive  possession,  which 
has  been  displaced  by  a  paramount  title  to 
which  the  party  has  been  compelled  by  law, 
or  by  satisfactory  proof  of  genuineness,  to 
submit  Some  of  the  authorities  hold  that 
there  can  be  no  eviction  of  one  who  Is  not  in 
actual  possession.  Others  more  liberally  ex- 
tend the  rule  to  a  constructive  possession. 
But  it  would  be  going  to  an  absurd  length 
to  hold  that  a  person  can  be  said  to  have 
been  disturbed  or  evicted  when  he  never 
had  either  kind  of  possession."  Matteson  t. 
Vaughn,  88  Mich.  873,  875. 

If  egleot  to  drain  cellar* 

Any  default,  as  well  as  any  overt  act  of 
the  lessor,  that  renders  the  tenement  dan- 
gerous to  the  life  of  the  tenant,  may  be 
treated  by  the  lessee  as  an  eviction.  Thus 
it  has  been  held  that  evidence  of  the  lessor's 
neglect  to  drain  the  cellar  constituted  an 
eviction.  Alger  v.  Kennedy,  49  Vt  109,  110, 
24  Am.  Rep.  117. 

Partial  dispossession. 

It  Is  always  to  be  implied.  In  the  ab- 
sence of  a  stipulation  to  the  contrary,  that 


the  tenant  shall  have  the  entire  occupancy 
and  use  of  the  whole  of  the  rented  premises, 
and  If  he  be  ousted  from  any  material  part 
thereof  he  may  treat  such  Interference  by 
the  landlord  as  an  eviction  and  abandon  the 
lease;  and,  in  the  event  of  the  tenants  elect- 
ing to  take  this  course,  he  Is  exonerated  from 
the  payment  of  rent  Rice  v.  Dudley,  65 
Ala.  68,  71  (citing  TayL  Land.  &  T«n.  S  315). 

Volnntary  almndonment. 

Eviction  of  the  .whole  or  any  part  of  the 
demised  premises  Is  a  good  plea  in  bar  to  an 
action  by  the  landlord  against  the  tenant, 
either  of  debt  or  covenant  for  the  rent,  but 
there  can  be  no  eviction  without  an  actual 
entry.  The  very  definition  of  the  term  "evic- 
tion" is  an  expulsion  of  the  lessee  out  of  all 
or  some  part  of  the  demised  premises,  and, 
where  a  tenant  of  two  rooms  in  a  house  vol- 
untarily abandoned  the  premises  because  the 
landlord  had  leased  other  rooms  in  the  house 
for  Illegal  and  immoral  purposes,  there  was 
no  eviction.  Pendleton  v.  Dyett  (N.  Y.)  4 
Cow.  581,  585. 

"To  constitute  an  eviction  of  a  tenant 
by  a  landlord,  there  must  be  an  amotion  of 
the  tenant  from  the  demised  premises  by  or 
in  consequence  of  some  act  of  the  landlord 
in  derogation  of  the  rights  of  the  tenant, 
and  with  the  intent  to  determine  the  ten- 
ancy, or  to  deprive  the  tenant  of  the  enjoy- 
ment of  the  premises,  or  some  part  thereof. 
The  amotion  may  be  by  physical  expulsion 
by  the  landlord,  or  by  abandonment  by  the 
tenant  upon  some  act  of  the  landlord  which 
amounts  to  an  eviction  at  the  election  of  the 
tenant  The  intent  with  which  the  act  is 
done  may  be  an  actual  Intent  accompanying 
and  characterizing  the  act,  or  It  may  be  in- 
ferred from  the  act  itself.  If  wrongful  acts 
of  the  lessor  upon  demised  premises  are  such 
as  to  permanently  deprive  the  lessee  of  the 
beneficial  enjoyment  of  them,  and  the  les- 
see, in  consequence  thereof,  abandons  the 
premises,  it  Is  an  eviction."  Skally  t.  Shute, 
132  Mass.  367,  370. 

EVIDENCE 

See  "Best  Evidence";  "Circumstantial 
Evidence";  "Clear  Evidence  or  Proof; 
"Competent  Evidence";  "Conclusive 
Evidence";  "Corroborating  Evidence"; 
"Cumulative  Evidence^';  "Direct  Evi- 
dence"; "Extrinsic  Evidence";  "Hear- 
say Evidence";  "Illegal  Evidence"; 
"Incompetent  Evidence^';  "Indirect 
Evidence";  "Indispensable  Evidence"; 
"Insufficient  Evidence";  "Judicial  Ev- 
idence"; "Legal  Evidence";  "Newly 
Discovered  Evidence";  "Original  Evi- 
dence"; "Partial  Evidence";  "Positive 
Evidence";  "Presumptive  Evidence": 
"Prima  Fade  Evidence";  "Primary 
Evidence";  "Probable  Evldenct"}  "Be- 
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butting  Brldence";  "Satisfactory  Evi- 
dence"; "Secondary  Evidence'*;  "Slight 
Evidence";  "Sufficient  Evidence";  "Un- 
answerable Evidence";  "Written  Evi- 
dence." 

See  "Against  Evidence";  "Circumstan- 
ces of  Evidence";  "Weight  of  Evi- 
dence." 

Any  evidence,  see  "Any.** 

"'Evidence/  in  legal- acc^tatlon,  In- 
cludes all  the  means  by.  which  any  alleged 
matter  of  fact,  the  truth  of  which  Is  sub- 
mitted to  Investigation,  Is  established  or  dis- 
proved." Wyoming  Loan  &  Trust  Co.  v.  W. 
H.  HolUday  Co.,  24  Pac.  183,  ^94,  8  Wyo. 
386  (quoting  1  Oreenl.  Ey.  S  1);  Schloss  v. 
His  Creditors,  81  Cal.  201,  203;  Hotchklss  v. 
Newton,  10  Ga.  600,  567;  Tift  v.  Jones,  8  S. 
B.  399,  401,  77  Ga.  181;  Nelson  v.  Johnson, 
18  Ind.  829,  882;  Roberts  v.  State,  68  N.  E. 
203,  206,  25  Ind.  App.  366;  State  v.  Thomas, 
23  South.  250,  252,  50  La.  Ann.  148;  Auditor 
General  v.  Menominee  County  Sup'rs,  51  N. 
W.  483,  505,  89  Mich.  552;  Lapham  v.  Mar- 
shall, 8  N.  Y.  Supp.  601,  608,  51  Hun,  86; 
McEntyre  v.  Tucker,  25  N.  Y.  Supp.  95,  96, 
5  Misc.  Rep.  228. 

"Evidence  Is  any  matter  of  fact,  the  ef- 
fect, tendency,  or  design  of  which  Is  to  pro- 
duce In  the  mind  a  persuasion,  affirmative  or 
dlsafflrmatlve,  of  the  existence  of  some  other 
matter  of  fact"  Cook  v.  New  Durham,  18 
A.  650,  651,  64  N.  H.  419  (citing  1  Benth. 
Jud.  Ev.  17);  State  v.  Ward,  17  Atl.  488, 
437,  61  Vt  163  (dtlng  1  Best,  Bv.  S  11). 

Evidence,  "as  a  part  of  procedure,  slg- 
aifles  those  rules  of  law  whereby  we  deter- 
mine what  testimony  is  to  be  admitted  and 
what  rejected  In  each  case,  and  what  Is  the 
weight  to  be  given  to  the  testimony  admit- 
ted." Kring  v.  Missouri,  2  Sup.  Ct  443,  452, 
107  U.  S.  221,  27  L.  Ed.  306. 

"Evidence,"  as  defined  by  lexicographers 
and  law-writers,  Includes  all  the  means  by 
which,  in  a  judicial  trial,  it  is  sought  to  es- 
tablish or  disprove  any  material  allegation  of 
a  civil  or  criminal  pleading.  Any  circum- 
stance which  affords  an  inference  as  to 
whether  the  matter  alleged  is  true  or  false 
is  therefore  "evidence,"  and  is  commonly 
understood  to  be  within  the  meaning  of  that 
term.  O'Brien  v.  State  (Neb.)  96  N.  W.  649, 
650. 

"Evidence  is  simply  the  means  of  prov- 
ing a  fact;  that  which  tends  to  establish  a 
fact"    People  v.  Bowers  (Cal.)  18  Pac  660, 

665. 

"Evidence"  is  said  to  be  that  which 
demonstrates  and  makes  clear  a  question  of 
fact  in  issue.  Mallery  v.  Young,  22  S.  EL 
142,  143,  94  Ga.  804. 

"Evidence*'  is  defined  to  be  that  which 
makes  a  matter  In  dispute  clear,  evident. 


Belief  cannot  be  given  to  one  who  has  been 
hired  by  the  plaintiff  to  appear  as  a  witness 
in  the  case^  and  who  is  to  be  paid  a  certain 
sum  If  plaintiff  wins  the  suit;  and  hence 
the  testimony  of  such  a  witness  should  not 
be  received,  and  such  "evidence"  ought  not 
to  be  given.  Holland  v.  Ingram  (S.  C.)  6 
Blch.  Law,  50,  62. 

"fMdence,**  in  Its  narrow  and  technical 
sense,  is  a  machine  for  the  discovery  of 
truth,  fettered  and  restrained  by  municipal 
law,  and  by  local  regulations  which  vary 
greatly  in  different  countries.  In  its  wider 
and  universal  sense,  it  embraces  all  ques- 
tions by  which  any  alleged  fact,  the  truth 
of  which  is  submitted  to  examination,  may 
be  established  or  disproved.  International 
tribunals  are  not  bound  by  local  restraintr 
they  always  exercise  great  latitude  in  such 
matters,  and  give  to  affidavits,  and  some- 
times even  to  unverified  statements,  the 
force  of  depositions.  Dissenting  opinion  in 
Hubbell  v.  United  States  (U.  S.)  15  Ct  Cl. 
546,  606. 

In  a  request  for  an  Instruction  IMt  the 
Jury  has  nothing  to  do  with  the  equity  or 
Inequity  of  the  testator's  dispositions  of 
property,  provided  they  believe  from  the  evi- 
dence that  the  alleged  testator  had  suffi- 
cient mental  capacity  to  make  a  will,  etc., 
the  word  "evidence"  signifies  that  given  by 
witnesses,  as  distinguished  from  the  contents 
of  the  will.  While  the  latter  is  "evidence" 
In  a  broad  sense,  yet  it  is  evident  that  the 
word  was  used  in  a  more  limited  sense,  and 
hence  the  request  was  properly  refused.  Ap- 
peal of  Crandall,  28  Atl.  631,  68  Conn.  866, 
88  Am.  St  Rep.  375. 

In  an  action  to  set  aside  a  deed  as  fraud- 
ulent as  to  creditors,  an  Instruction  that 
"the  use  to  which  a  deed  is  applied  Is  evi- 
dence of  the  intent  with  which  It  was  made. 
If  the  deed  was  used  to  hinder  and  delay 
creditors,  then  it  is  evidence  that  it  was  so 
intended;  and  if  found  to  be  so,  is  void  as  to 
existing  creditors" — ^though  technically  cor- 
rect would  be  apt  to  be  misunderstood  by 
the  Jurors,  who  are  rarely  skilled  in  legal 
or  technical  lore,  and  are  accustomed  to 
place  the  general  or  popular  construction  on 
language.  The  term  "evidence,"  in  a  legal 
technical  sense.  Is  almost  the  synonym  of 
"Instrument  of  proof."  Greenleaf  (volume  1, 
f  1)  says  "it  includes  all  the  means  by  which 
any  alleged  matter  of  fact  the  truth  of  which 
is  submitted  to  investigation,  is  established 
or  disproved."  This  is  its  technical  mean- 
ing. Bouv.  Diet  Its  general  popular  sig- 
nification is  much  broader.  Its  primary  obvi- 
ous meaning  is  that  which  makes  evident 
or  manifest;  the  ground  of  belief  or  Judg- 
ment; conclusive  testimony;  a  statement 
which  contains  proofs,  as  the  "evidence"  of 
our  senses;  "evidence"  of  truth  or  false- 
hood.   Webster,  Diet    It  is  frequently  said 
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of  a  proposition  that  it  furnishes  the  erl- 
dence  of  its  truth,  or  carries  with  it  evidence 
of  its  own  truth.  "Self-evident."  "erident- 
ly,*'  are  employed  to  express  the  idea  of  full 
proof;  conviction.  McWilliams  v.  Rogers,  56 
Ala.  87,  08. 

Evidence  is  of  two  kinds:  That  which, 
if  true,  directly  proves  the  fact  in  issue;  and 
that  which  proves  another  fact  from  which 
the  fact  in  issue  may  be  inferred.  Hart  t. 
Newland,  10  N.  0. 122. 128. 

Affldavlt. 

See  "Affldavlf* 

As  oompetent  or  legal  evldenoe. 

Evidence  is  whatever  may  properly  be 
considered  by  the  court,  or  properly  be  sub- 
mitted to  the  jury  for  its  consideration. 
United  States  v.  Leo  Huen  (U.  a)  118  Fed. 
442,  456. 

Evidence  la  such  testimony  as  court  or 
presiding  officer  may  regard  as  competent 
and  admit  as  proof  under  a  pending  issue. 
Brlghtwood  R.  Co.  v.  O'Neal  (D.  O.)  10  App. 
Gas.  205,  236. 

A  decree  of  the  probate  court  reciting 
that  it  was  adjudged  ''after  a  full  hearing  of 
all  the  evidence  adduced,"  it  was  held  that 
the  word  "evidence"  must  be  construed  to 
mean  legal  evidence.  Including  documentary 
evidence,  admission  of  parties,  or  the  testi- 
mony of  witnesses  duly  sworn;  and  that 
therefore,  on  the  proof  for  certiorari  to  re- 
view said  decree,  testimony  was  not  admis- 
sible that  no  sworn  evidence  was  heard 
by  the  court  Wheeler  v.  Court  of  Probate 
of  Westerly,  41  AtL  574^  575,  21  R.  I.  48. 

Faets  syaonTmons. 

While  the  'facts"  and  the  "evidence"  are 
quite  different  thlnj^s,  since  the  facts  can 
neither  be  added  to  nor  taken  from,  while 
evidence  may  be  added  to,  weakened,  or  even 
destroyed,  yet  it  may  sometimes  happen  that 
they  constitute  one  and  the  same  thing.  In 
view  of  this,  where  a  bill  of  exceptions  stated 
that  the  case  was  submitted  on  an  agreed 
state  of  facts,  which  it  recited,  and  that  such 
statement  contained  all  the  facts  agreed 
which  were  admitted  to  court  or  heard  by 
the  court  in  determination  of  the  cause,  it 
was  construed  to  sufficiently  show  that  such 
facts  constituted  all  the  evidence  given  in 
the  cause.  Gates  v.  Haw,  50  N.  B.  299,  150 
Ind.  870. 

Proof  distinguished. 

Evidence  is  the  medium  of  proof.  Proof 
is  the  effect  of  evidence.  People  v.  Beckwlth, 
15  N.  E.  63,  55,  108  N.  Y.  67;  Perry  v.  Du- 
buque S.  W.  Ry.  Co.,  36  Iowa,  102,  106. 

The  words  "evidence"  and  "proof  are 
often  used  as  synonymous.     In  strictness. 


however,  the  latter  Is  the  effect  of  the  for- 
mer. Buffalo  &  State  Line  R.  R.  Ck>.  v.  Reyn- 
olds (N.  Y.)  6  How.  Prac.  96,  98;  Jastremb- 
skl  V.  Marzhausen,  79  N.  W.  935,  937,  120 
Mich.  677;  Hill  v.  Watson,  10  S.  C.  (10  Rich.) 
268,  273;  Glenn  v.  State,  2  South.  109,  110, 
64  Miss.  724.  See,  alsa  Snowden  v.  State, 
62  Miss.  100.  105. 

"The  words  'evidence'  and  'prooT  are 
often  used  indifferently  as  synonymous  with 
each  other,  but  the  latter  is  applied  by  the 
most  accurate  logicians  to  the  effect  of  evi- 
dence, and  not  to  the  medium  by  which  truth 
is  established."  Tift  t.  Jones,  3  S.  E.  390, 
401,  77  Ga.  181  (quoting  1  Greenl.  Ev.  §  1); 
State  V.  Thomas,  23  South.  250,  252,  50  La. 
Ann.  148;  Glenn  v.  State,  2  South.  109,  110, 
64  Miss.  724. 

"There  is  an  obvious  difference  between 
the  words  'evidence'  and  *proof.'  The  for- 
mer, in  legal  acceptation,  Includes  the  means 
by  which  any  alleged  matter  of  fact,  the 
truth  of  which  Is  submitted  to  investigation, 
is  established  or  disproved.  The  latter  Is  . 
the  effect  or  result  of  evidence."  1  Greenl. 
Ev.  §  1.  These  words  are  often  used  indif- 
ferently as  expressive  of  the  same  thing. 
Schloss  T.  His  Creditors,  81  Gal.  201«  203. 

As  tangible  evidenoe. 

"Evidence,"  as  used  in  Code,  |  1105. 
authorizing  a  new  trial  when  the  jury  has 
received  any  evidence,  paper,  docupient,  etc.. 
not  allowed  by  the  court,  to  the  prejudice 
of  the  substantial  rights  of  the  defendant, 
means  tangible  evidence,  as  books,  papers, 
documents,  etc.  Doctor  Jack  t.  Territory, 
8  Pac  882,  886,  2  Wash.  T.  101. 

Testimonj  distiasniislied. 

"The  term  'evidence'  is  the  more  com- 
prehensive word,  and  Includes  testimony, 
which  latter,  strictly  speaking,  means  only 
that  evidence  which  comes  ftom  living  wit- 
nesses who  testify  orally,  but  In  common 
language  the  two  words  are  frequently  used 
synonymously."  Mann  v.  Hlgglns,  23  Pac. 
206,  207,  83  Cal.  66;  Noyes  v.  Pugin,  27  Pac. 
548,  550,  2  Wash.  St  653  (quoting  Bouv. 
Law  Diet);  Carroll  v.  Bancker,  10  South. 
187,  192,  43  La.  Ann.  1078,  1194;  People  v. 
Kenyon  (N.  Y.)  5  Parker,  Cr.  B.  254,  288. 

The  word  "testimony"  is  not  synony- 
mous with  "evidence,"  and  in  habeas  corpus 
proceedings  a  certificate  of  the  magistrate 
that  the  testimony  sent  up  is  all  the  "testi- 
mony" taken  in  the  case  is  insufficient  to 
show  that  it  is  all  the  "evidence"  In  the  case. 
Ex  parte  Brenner,  26  Pac  993,  3  Wyo.  412. 

"Evidence"  includes  all  testimony,  while 
"testimony"  does  not  Include  all  evidence, 
and  where  a  bill  of  exceptions  concludes 
with  the  words,  "the  above  was  all  the  tes- 
timony Introduced  on  the  trial,"  it  does  not 
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show  that  !t  contains  all  the  eyldencei  but 
It  must  afflrmatlyely  and  clearly  appear  that 
no  other  species,  class,  or  kind  of  evidence 
except  testimony  was  Introduced  on  the  trial 
of  the  case.  McDonald  y.  Blfes,  61  Ind.  279, 
284. 

••Testimony"  la  not  "eyldence,"  and 
where  the  bill  of  exceptions,  after  setting 
out  certain  evidence,  says,  "This  was  all  the 
testimony,"  it  is  insufficient  to  show  that 
it  contains  all  the  evidence  in  the  case. 
Harvey  v.  Smith,  17  Ind.  272,  279;  Central 
Union  Telephone  Co.  v.  State^  12  N.  E.  186, 
137,  110  Ind.  203;  McConaha  v.  Carr,  18  Ind. 
443;  Downs  v.  Downs,  17  Ind.  95,  96;  Kleyla 
V.  State,  13  N.  B.  256,  112  Ind.  146;  Graggs 
V.  Bohart  (Ind.  T.)  69  8.  W.  931,  934. 

"Evidence"  is  not  equivalent  to  'testi- 
mony," as  used  in  a  bill  of  exceptions  stat- 
ing that  all  the  "testimony"  was  in  the  rec- 
ord. "Testimony  is  one  species  of  evidence, 
but  the  word  'evidence'  is  a  generic  term, 
which  includes  every  species  of  it;  and  in  a 
bill  of  exceptions  the  general  term  covering 
all  species  should  be  used  as  to  embracing 
the  'evidence,'  instead  of  the  term  testi- 
mony,' which  is  satisfied  if  the  bill  only 
contains  all  of  that  species  of  evidence." 
Gazette  Printing  Co.  v.  Mors%  60  Ind.  153, 
157. 

EVIDElfOE  OF  DEBT. 

As  chose  in  action,  see  "Chose  in  Ac- 
tion." 

In  a  will  providing  that  if  at  the  dis- 
tribution there  should  be  due  to  the  estate 
from  any  of  the  legatees  obligations  of  any 
kind,  or  evidences  of  debt  of  any  kind,  they 
should  be  deducted  from  such  legatees'  share, 
the  term  "evidences  of  debt"  was  meant  to 
embrace  Instruments,  not  obligations  or 
promises  to  pay,  and  which  might  not  be 
even  acknowledgments  of  indebtedness,  as, 
for  example,  receipts  for  advances  of  money. 
Hill  V.  Bloom,  7  Atl.  438^  440,  41  N.  J.  Bq. 
276. 

''Evidences  of  debt,"  as  used  in  Comp. 
Lavrs,  f  7151,  excepting  bank  bills,  notes,  or 
other  evidences  of  debt  issued  by  any  bank 
from  the  provisions  of  the  statute  relating 
to  the  limitation  of  actions,  has  reference 
to  the  ordinary  deposits  which  are  like  a 
running  account,  on  which  the  time  of  lim- 
itation only  begins  when  there  is  a  special 
occasion  for  making  a  new  departure;  but 
on  all  demand  paper  not  excepted  by  the 
statute  the  time  runs  from  the  beginning, 
and  no  one  can  be  a  bona  fide  purchaser  who 
does  not  take  it  within  some  reasonably 
short  time.  To  hold  otherwise  would  ena- 
ble banks  to  Issue  certificates  of  deposit  of 
any  denomination  for  circulation  as  ordinary 
bank  bills,  and  with  a  like  effect    Tripp  v. 


Curtenius^  86  liich.  494,  499,  24  Am.  Rep. 
610. 

Rev.  St  §  5214,  which  declares  that  all 
transfers,  notes,  bonds,  bills  of  exchange, 
or  other  evidences  of  debt,  owed  to  any 
national  banking  association,  made  after  the 
commission  of  an  act  of  insolvency,  or  in 
contemplation  thereof,  etc.,  shall  be  utterly 
null  and  void,  etc,  means  only  those  evi- 
dences of  debt  which  are  part  of  the  assets 
of  the  bank,  and  does  not  include  evidences 
of  debt  which  are  merely  in  the  posses- 
sion of  the  bank,  but  are  the  property  of 
another.  First  Nat  Bank  of  Decatur  t. 
Johnston,  11  South.  690,  691,  97  Ala.  655. 

An  action  by  a  depositor  against  a  stock- 
holder for  the  balance  of  his  account,  as 
evidenced  by  entries  in  his  passbook  writ- 
ten by  officers  of  the  bank,  is  an  action  on 
"evidences  of  Indebtedness  in  writing"  with- 
in the  meaning  of  the  statute  of  limitations. 
Schalncky  v.  Field,  16  N.  B.  904,  906,  124 
111.  617,  7  Am.  St  Rep.  399. 

OertUlcate  of  deposit. 

1  Rev.  St  p.  600,  S  4^  declares  that  no  cor- 
poration created  and  not  expressly  incor- 
porated for  banking  purposes  shall  be  deem- 
ed to  possess  the  power  to  discount  bills  or 
to  issue  notes  or  other  evidences  of  debt 
Section  21  of  the  act  incorporating  the  New 
York  life  Insurance  &  Trust  Company  (Sess. 
Laws  1830,  p.  80,  S  75)  provides  that  "the 
said  company  shall  not  in  any  ca^e  or  for 
any  purpose  issue  discount  bills,  notes,  or 
other  evidences  of  debt,  for  circulation  as 
money."  Held,  that  the  term  "evidence  of 
debt,"  as  so  used,  properly  describes  cer- 
tificates of  deposit  redeemable  within  20 
years  and  bearing  interest,  issued  as  loans 
by  such  company,  and  hence  the  issuance 
thereof  was  contrary  to  and  a  violation  of 
the  charter.  New  York  Life  Ins.  &  Trust 
Co.  V.  Beebe,  7  N.  Y.  (3  Seld.)  364,  367. 

Insurance  policy. 

Code  Civ.  Proc.  S  1778,  providing  that 
in  an  action  against  an  administrator  or 
foreign  corporation  on  an  "evidence  of  debt 
for  the  absolute  payment  of  money  on  de- 
mand or  at  a  particular  time,"  the  defendant 
must  serve  with  his  answer  a  copy  of  an 
order  of  the  Judge  directing  that  the  issues 
presented  by  the  pleadings  be  tried,  cannot 
be  construed  to  apply  to  an  ordinary  life 
Insurance  policy,  it  being  evidence  of  no  debt 
in  itself,  but  a  conditional  contract  McKee 
V.  MetropoUtan  Life  Ins.  Co.  (N.  Y.)  25  Hun, 
583,  584;  New  York  Life  Ins.  Co.  v.  Uni- 
versal Life  Ins.  Co.,  88  N.  Y.  424.  427. 

Judgniont. 

An  evidence  of  debt  is  anything  by 
which  a  debt  may  be  proved,  and,  as  used  in 
Comp.  Laws,  subd.  S»  I  4760,  declaring  that 
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persona]  property  shall  include  money,  goods, 
chattels,  things  in  action,  and  evidences  of 
debt,  includes  judgments.  McLaughlin  t. 
Alexander,  49  N.  W.  99,  100  2  S.  D.  226. 

Letter. 

A  letter  which  merely  recites  what  has 
been  done  under  a  contract  assumed  to  have 
been  previously  made,  and  which  does  not 
state  ail  the  terms  of  the  contract,  is  not  an 
"evidence  of  Indebtedness  in  writing,"  with- 
in Rev.  St  c.  83,  §  16,  which  provides  that 
actions  on  evidences  of  indebtedness  in  writ- 
ing may  be  begun  within  10  years  after  the 
cause  of  action  accrues.  Wilson  t.  Williams 
(111.)  33  N.  E.  884. 

Mortgas** 

Act  1876  (Supp.  Ck>de,  f  |  420-428),  pro- 
Tiding  for  the  summary  establishment,  by 
copies,  of  any  lost  bond,  note,  bUl,  draft, 
check,  or  other  evidence  of  indebtedness, 
cannot  be  construed  to  include  a  mortgage, 
which  \b  a  security  for  debt,  and  not,  strictly 
speaking,  a  mere  evidence  of  indebtedness. 
It  is  a  deed  defeasible  if  the  debt  be  paid, 
but  still  a  deed  to  secure  the  debt  It  is 
very  different  from  a  bond,  bill,  note,  draft 
or  check,  and  not  a  mere  evidence  of  debt 
It  is  a  lien,  binds  the  property  in  it  and  is  a 
much  more  solemn  and  binding  instrument 
than  any  simple  evidence  of  indebtedness. 
litUefield  V.  Clary,  66  Ga.  822,  323. 

"Evidence  of  indebtedness/'  as  used  in 
a  will  which  provided  that  whatever  advan- 
ces testator  had  made  to  any  child,  or  to 
tue  husband  of  any  child,  for  which  receipts 
or  evidence  of  indebtedness  should  be  found 
among  his  papers  after  his  decease,  should 
be  allowed  such  child,  meant  evidences  of 
loans  whereby  the  claims  could  be  enforced, 
and  included  a  mortgage  given  by  one  of  the 
testator's  children  for  money  borrowed  of 
the  testator.  Chase  y.  Ewing  (N.  Y.)  51 
Barb,  697,  613. 

Open  aoooimt. 

"Evidence  of  debf  as  used  In  Gould, 
Dig.  c.  133,  §  1,  providing  that  suits  at  law 
may  be  commenced  by  filing  in  the  clerk's 
office  a  note  or  writing  obligatory,  or  due- 
bill,  or  other  evidence  of  debt  on  which  a 
summons  or  capias  may  issue,  means  an  in- 
strument which  shows  on  its  face  a  cause 
of  action  or  a  right  of  action,  without  any 
auxiliary  averment  Therefore,  under  such 
definition,  the  term  "evidence  of  debt"  is 
not  satisfied  by  the  mere  filing  of  an  open 
account    Gaines  v.  Craig,  24  Ark.  477, 478. 

EVIDEHOE    WITHOUT    FUBTHEB 
PBOOF. 

The  phrase  "evidence  without  further 
proof,"  as  used  In  a  statute  providing  that 
an  instrument  certified  In  the  manner  pre- 


scribed by  law  is  made  evidence  without 
further  proof  thereof,  indicates  that  the  facts 
certified  are  proof  per  se.  Thus  the  words 
of  a  certificate  of  acknowledgment  become 
evidence  for  what  they  import  and  acquire 
probative  force  by  command  of  the  statute. 
The  officer,  by  solemn  official  acts,  certifies 
to  the  acts  and  declarations  of  the  person 
appearing  before  him,  and  those  acts  and 
declarations  are  thereby  stamped  with  the 
character  of  evidence  tending  to  establish 
whatever  those  acts  and  declarations  would 
establish  If  proved  by  oral  testimony  in  a 
court  of  justice.  Albany  County  Sav.  Bank 
v.  McCarty,  43  N.  B.  427,  481,  149  N.  Y.  71. 

EVIDENT. 

The  word  "evident"  Is  defined  by  Web- 
ster as  "dear  to  the  mind;  obvious;  plain: 
manifest;  notorious;  palpable."  Ex  parte 
Foster,  5  Tex.  App.  625,  647,  82  Am.  Rep.  577. 

The  term  *'proof  is  evident"  as  used 
in  the  constitutional  provision  that  all  pris- 
oners shall  be  bailable  by  sufficient  sureties, 
unless  for  capital  offenses,  when  the  proof 
is  evident  means  "when  the  evidence  is  of 
such  a  character  as  would  authorize  a  Judge 
to  sustain  a  capital  conviction  if  pronounced 
by  a  jury,  and  which  would  lead  a  well- 
guarded  and  dispassionate  Judgment  to  the 
conclusion  that  the  offense  had  been  com- 
mitted by  the  accused,  and  that  he  would 
probably  be  punished  capitally."  Ex  parte 
Foster,  5  Tex.  App.  625,  646,  82  Am.  Bep. 
677. 

Mr.  Webster  defines  "evident"  as  mani- 
fest plain,  clear,  obvious,  apparent  notori- 
ous; and  as  used  in  a  Bill  of  Bights  provid- 
ing that  all  persons  shall  be  bailable  by  suffi- 
cient surety,  unless  for  capital  offense,  when 
the  proof  is  evident  it  means  unless  it  plain- 
ly, clearly,  and  obviously  appears  by  the 
proof  that  the  accused  killed  the  deceased. 
Ex  parte  Boyett  19  Tex.  App.  17,  45.  The 
term  is  as  definite  to  the  legal  mind  as  any 
words  of  explanation  would  make  it  and  is 
intended  to  indicate  the  same  degree  of  cer- 
tainty, whether  the  evidence  be  direct  or 
circumstantial.  The  design  is  to  secure  the 
right  of  bail  In  all  cases  except  those  in 
which  the  facts  might  show  with  reasonable 
certainty  that  the  prisoner  is  guilty  of  a 
capital  offense.  McCoy  v.  State,  25  Tex.  83, 
88,  78  Am.  Dec  520.  It  cannot  be  construed 
to  include  evidence  which  is  all  circumstan- 
tial. Proof  by  circumstantial  evidence  is  al- 
ways insufficient  unless  it  excludes,  to  a 
moral  certainty,  every  other  reasonable  hy- 
pothesis but  that  of  the  guilt  of  the  accused. 
Ex  parte  Acree,  63  Ala.  234. 

Where  two  successive  Juries  have  failed 
to  agree  in  their  verdict  on  an  indictment 
that  fact  is  a  circmnstance  strongly  going  to 
show  that  as  to  the  person's  guil^  the  proof 
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was  not  eTldent,  nor  the  presumption  great, 
and,  wben  coupled  with  other  drcumstances 
going  to  show  that  the  accused  will  meet  the 
coming  trial,  will  authorize  his  admittance 
to  bail.  In  re  Alexander,  09  Mo.  608,  OOQ,  21 
Am.  Rep.  398. 

The  mere  fact  that  a  Jury  has  failed  to 
agree  upon  a  verdict  in  a  murder  case  does 
not  entitle  the  defendant  to  bail,  under  the 
constitutional  provision  that  all  offenses  are 
bailable,  except  capital  offenses,  of  which  the 
proof  of  guilt  is  evident.  Webb  t.  State.  4 
Tex.  App.  107,  169. 

EVIDENT  MISOAIX)inLATION, 

Rev.  St  1894,  S  858  (Rev.  St  1881,  I 
840),  providing  that  an  award  of  arbitrators, 
presented  to  a  court  of  record  for  Judgment 
to  be  entered  thereon,  may  be  modified  when 
there  Is  an  evident  miscalculation  of  figures, 
means  only  such  miscalculation  as  arises 
upon  the  face  of  the  record.  Brown  v.  Har- 
ness, 88  N.  E.  1098^  11  Ind.  App.  420. 

EVIDEIf TIiT  VH SUITABUB. 

"Evidently  unsuitable,"  as  used  in  Pub. 
St  c  139,  S  21,  authorizing  the  removal  of  a 
guardian  when  he  is  evidently  unsuitable 
therefor,  construed  to  require  that  the  guard- 
ian must  be  manifestly,  obviously,  and  un- 
mistakably unsuitable.  Gray  v.  Parke,  29 
N.  E.  041,  155  Mass.  433. 

"Evidently  unsuitable,"  as  used  in  Rev. 
St  c.  03,  S  7,  providing  that  where  any  ex- 
ecutor shall  become  insane,  or  otherwise  in- 
capable of  discharging  his  trust  or  evidently 
unsuitable  therefor,  the  Judge  of  probate 
may  remove  him,  implies  no  want  of  ca- 
pacity or  mental  Infirmity,  but  an  unfitness 
arising  out  of  the  situation  of  the  person,  in 
connection  with  the  estate  which  he  is  ad- 
ministering, either  by  reason  of  his  being 
indebted  to  it  or  having  claims  on  it  or  in 
the  interest  he  has  under  a  will,  or  his  Situa- 
tion as  an  heir  at  law.  It  is  not  restricted 
to  a  cause  of  unfitness  equivalent  to  insanity 
or  incapability.  Thayer  v.  Homer,  52  Mass. 
(11  Mete.)  101^  109. 

EVINCE. 

A  rule  requiring  the  petition  for  a  com- 
mission in  lunacy  to  be  accompanied  by  af- 
fidavits evincing  the  lunacy  of  the  party 
should  be  construed  to  be  answered  by  an 
affidavit  in  which  the  deponent  swears  ex- 
pressly that  for  the  space  of  six  or  seven 
years  last  past  he  has,  by  frequently  observ- 
ing the  behavior,  words,  and  actions  of  the 
person,  looked  upon  him  to  be  deprived  of 
his  reason  and  understanding,  so  as  to  be 
incapable  of  the  government  of  himself  and 
incompetent  to  manage  his  affairs,  though 
it  sets  forth  no  particular  act  or  expression 


of  the  alleged  lunatic  from  which  the  court 
might  be  .enabled  to  form  some  opinion  ot 
the  propriety  of  granting  the  application. 
In  re  C^ovenhoven,  1  N.  J.  Bq.  (Saxt)  19,  24 

EX. 

A  sale  by  a  broker  of  '^00,000  United 
States  4  per  cent  bonds  at  103,  ex.  July 
coupons,"  meant  a  sale  reserving  the  cou- 
pons; that  is,  a  sale  In  which  the  seller  re- 
ceives, in  addition  to  the  purchase  price,  the 
benefit  of  the  coupons,  which  benefit  he  may 
realize  either  by  detaching  them,  or  receiv- 
ing from  the  buyer  an  equivalent  considera- 
tion.   Porter  v.  Wormser,  94  N.  Y.  431,  443. 

The  abbreviation  "Ex.,"  as  used  in  a 
bill  of  exceptions  In  which  appears  "Ex.  A 
introduced,"  means.  ''Exhibit  A*"  Dugan  v. 
Trisler,  09  Ind.  553,  555. 

EX  iEQUUS. 

See  "-fflquus." 


EX  CONTRACTU. 

See  "Action  Ex  Contractu" 

Ex  Contractu." 


^^amages 


Under  the  Revised  Statutes^  limiting  the 
right  of  appeal  in  all  actions  ex  contractu, 
and  providing  that  the  term  "ex  contractu" 
shall  not  be  construed  to  include  actions  in- 
volving a  penalty,  no  appeal  lies  from  the 
decision  of  the  appellate  court  on  a  prose- 
cution for  bastardy  where  a  Judgment  was 
rendered  for  950,  since  such  proceeding,  be- 
ing a  civil  action  under  the  form  of  a  crim- 
inal prosecution,  is  not  an  action  ex  con- 
tractu, and  the  Judgment  thereon,  being  for 
the  assistance  of  the  mother  in  supporting 
the  child,  is  not  a  penalty.  Scharf  v.  People, 
24  N.  E.  701,  134  UL  24a 

EX  DELICTO. 

See  "Action  Ez  Delicto'';  *n>amages  Ex 

Delicto." 
Claims     ez     delicto     as     claims^     see 

••Claim." 

EX  MAI.EFICIO. 

See  'Trust  Ex  Malefido." 

EXMAUTIA. 

'*Ex  m'alltia,**  in  its  legal  signification, 
imports  a  publication  that  is  false  and  with- 
out legal  excuse.  Dixon  v.  Allen,  11  Pac 
179,  180,  09  Cal.  527. 

EX  PARTE. 

"Ex  parte,**  as  used  when  speaking  of 
an  ex  parte  examination  of  witnesses,  im- 
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piles  an  examination  in  the  presence  of  one 
of  the  parties  and  in  tbe  absence  of  the  oth- 
er.   Ldncoln  y.  Cook,  8  HI.  (2  Scam.)  61,  62. 

EX  PARTE  MATEBN A. 

The  words  "ex  parte  matema"  are 
found  constantly  used  in  the  books  to  denote 
the  line  or  blood  of  the  mother,  and  have  no 
restricted  or  limited  sense,  as  from  the  moth- 
er exclusively.  Banta  y.  Pemarest,  24  N.  J. 
Law  (4  Zab.)  481,  433. 

EX  PARTE  PATERHAu 

The  words  "ex  parte  patema"  are  found 
constantly  used  in  the  books  to  denote  the 
line  or  blood  of  the  father,  and  have  no  such 
restricted  or  limited  sense  as  from  the  fa- 
ther excluslTely.  Banta  y.  Demarest,  24  N. 
J.  Law  (4  Zab.)  431,  433. 

EX  POST  FAOTO. 

As  retrospectiye  law,  see  "Retrospectlye 
Law." 

A  law  Is  ex  post  facto  when,  after  an 
action  indifferent  in  itself  is  committed,  tlie 
Legislature,  for  the  first  time,  declares  it  a 
crime,  and  inflicts  a  punishment  on  the  per- 
son who  has  committed  it  Woart  y.  Win- 
Dick,  8  N.  H.  478,  475,  14  Am.  Dec.  384  (cit- 
ing 1  Bl.  Comm.  46);  Martindale  y.  Moore 
(Ind.)  8  Blackf.  275,  279.  The  words  ''ez 
post  facto,"  when  applied  to  a  law,  haye  a 
technical  meaning,  and,  in  legal  phraseol- 
ogy, apply  to  crimes,  pains,  and  penalties. 
Blackstone*s  description  of  the  term  is  clear 
and  accurate.  There  is,  says  he,  a  still  more 
unreasonable  method  than  this,  which  Is 
called  "making  of  laws  ex  post  facto,"  where, 
after  an  action  indifferent  in  itself  is  com- 
mitted, the  legislature  then  for  the  first  time 
declares  it  to  be  a  crime,  and  inflicts  a  pun- 
ishment on  the  person  who  has  committed 
it  1  Bl.  Comm.  46.  In  the  Constitutions 
of  Massachusetts,  Delaware,  Maryland,  and 
North  Carolina  the  term  "ex  post  facto"  is 
understood  in  the  same  sense.  White  y. 
Wayne  (Ga.)  T.  U.  P.  Charlt  94,  106. 

A  law  which  was  in  existence  at  the 
time  the  act  complained  of  was  committed 
could  not  in  any  sense,  in  relation  to  that  act 
be  called  an  ex  post  facto  law.  Kring  y. 
State,  2  Sup.  Ct  443,  447,  107  U.  8.  221,  27 
L.  Ed.  606;  United  States  y.  Pusey  (U.  8.) 
27  Fed.  Cas.  631,  635. 

An  ex  post  facto  law  is  one  which  makes 
an  act  punishable  In  a  manner  in  which  it 
was  not  punishable  when  committed. 
Fletcher  v.  Peck,  10  U.  8.  (6  Cranch)  87, 
138,  3  L.  Ed.  162;  Ex  parte  Larkin,  25  Pac. 
746,  746,  1  Okl.  53,  11  U  B.  A.  418;  Nottage 
y.  City  of  Portland,  58  Pac.  883,  887,  35  Or. 
539,  76  Am.  8t  Rep.  518;  Bx  parte  Law  (U. 


8.)  35  6a.  285,  298,  15  Fed.  Cas.  8;  Wilson 
y.  Ohio  &  M.  By.  Co.,  64  111.  542,  546,  16  Am. 
Rep.  565;  In  re  Ross,  19  Mass.  (2  Pick.)  165, 
170;  State  y.  Ryan,  13  Minn.  370,  375  (GIL 
343,  347);  State  y.  Willis,  66  Mo.  131,  135; 
Hartung  y.  People,  22  N.  Y.  96.  104;  People 
y.  Hayes,  24  N.  Y.  Supp.  194,  199,  70  Hun, 
111;  Shepherd  y.  People,  24  How.  Prac.  388, 
395. 

An  ex  post  facto  law  is  one  which  Is  en- 
acted after  the  offense  has  been  committed, 
and  which,  In  relation  to  it  or  its  consequen- 
ces, alters  the  situation  of  the  accused  to  bis 
disadyantage.  In  re  Wright  27  Pac  505, 
566,  3  Wyo.  478,  13  L.  R.  A.  748,  31  Am.  St. 
Rep.  94;  United  States  y.  Hall  (U.  S.)  20 
Fed.  Cas.  84,  86;  Krlng  y.  State,  107  U.  S. 
221,  2  Sup.  Ct  443,  448,  27  L.  Ed.  506;  Cum- 
mings  y.  State,  71  U.  8.  (4  Wall.)  277,  286, 
18  L.  Ed.  356;  Wooler  y.  Watkins.  22  Pac. 
102,  106,  2  Idaho  (Hash.)  690;  Marion  y 
State,  20  N.  W.  289.  291,  16  Neb.  849. 

An  ex  post  facto  law  is  one  which  im- 
poses a  punishment  for  an  act  which  was  not 
punishable  at  the  time  it  was  commit- 
ted, or  imposes  an  additional  punishment  to 
that  then  prescribed.  Meffert  y.  State  Board 
of  Medical  Registration  and  Examination, 
72  Pac.  247,  251,  66  Kan.  710;  Burgess  v. 
Salmon,  97  XJ.  8.  881,  386,  24  L.  Ed.  1104, 
1106  (citing  Carpenter  y.  Pennsylyania,  58 
U.  8.  [17  How.]  456,  15  L.  Ed.  127). 

An  ex  post  facto  law  is  one  which  in- 
flicts a  punishment  for  doing  an  act  innocent 
at  the  time  of  its  commission.  Bennett  y. 
Boggs  (U.  8.)  8  Fed.  Cas.  221,  228. 

Ex  post  facto  laws  are  such  as  subject 
the  party  to  punishment  or  forfeiture  for  an 
act  antecedently  done,  and  which,  when 
done,  was  not  punishable  at  all,  or  not  in 
the  manner  or  to  the  extent  prescribed. 
Berdan  y.  Van  Riper,  16  N.  J.  Law  (1  Har.) 
7,  11  (citing  Watson  y.  Mercer,  88  U.  8.  [8 
Pet]  88,  8  L.  Ed.  876. 

An  ex  post  facto  law  Is  one  that  lias 
relation  to  a  past  act  and  punishes  as 
criminal  an  act  that  was  innocent  at  the 
time  it  was  done,  or  adds  to  the  punish- 
ment of  an  act  that  was  criminal  when  done, 
or  increases  the  malignity  of  the  crime,  or 
so  retrenches  the  rules  of  eyidence  as  to 
make  conyiction  more  easy.  Gotcheus  y. 
Matheson  (N.  Y.)  40  How.  Prac  97,  101 
(citing  Hartung  y.  People,  22  N.  Y.  95;  Shep- 
herd y.  People,  25  N.  Y.  406;  Calder  y.  Ball, 
8  U.  8.  [8  Dall.]  886,  1  L.  Ed.  648). 

An  ex  post  facto  law  is  one  that  orig- 
inates a  punishment  or  increases  punishment 
for  an  act  already  done.  State  y.  Moore, 
42  N.  J.  Law  (18  Vroom)  208,  228. 

An  ex  post  facto  law  is  defined  to  be  a 
law  whereby  an  act  is  declared  to  be  a  crimen 
and  made  punishable  as  such,  wliich  was 
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not  a  crime  when  done,  or  whereby  the  act 
of  a  crime  is  aggravated  in  enormity  or 
punishment  Green  y.  Shumway,  89  N.  Y. 
418,  431. 

The  leading  case  upon  ex  post  facto 
laws,  within  the  meaning  of  constitutional 
proYiaions  prohibiting  the  passing  of  such 
laws,  is  that  of  Calder  t.  Bull,  8  U.  S.  (3 
Dall.)  386,  1  L.  Ed.  648,  decided  by  Justice 
Chase,  in  the  Supreme  Court  of  the  United 
States,  in  1708.  He  said  that  the  term  in- 
cluded "(1)  every  law  that  makes  an  action 
done  before  the  passing  of  the  law  and 
which  was  innocent  when  done,  criminal, 
and  punishes  such  action;  (2)  every  law 
that  aggravates  a  crime,  and  makes  it  great- 
er than  it  ,was  when  committed;  (3)  every 
law  that  changes  the  punishment,  and  in- 
flicts a  greater  punishment  than  the  law 
annexed  to  the  crime  when  committed;  (4) 
every  law  that  alters  the  legal  rules  of  evi- 
dence, and  receives  less  or  different  testi- 
mony than  the  law  required  at  tne  time  of 
the  commission  of  the  offense  in  order  to 
convict  the  offender."  Cummings  v.  State,  71 
U.  &  (4  Wall.)  277,  286,  18  L.  Ed.  856;  Kring 
V.  State,  107  U.  S.  221,  2  Sup.  Ct  443,  448,  27 
L.  Ed.  506;  Duncan  v.  State,  14  Sup.  Ct  570, 
572,  152  U.  S.  877,  38  L.  Ed.  485;  Thompson 
V.  State,  18  Sup.  Ct  922,  923,  171  U.  S.  380, 
43  L.  Ed.  204;  Mallett  v.  State,  21  Sup.  Ct 
730,  732,  181  V.  S.  589,  45  L.  Ed.  1015; 
United  States  v.  Hall  (U.  S.)  26  Fed.  Cas. 
84,  85;  Garvey  v.  People,  6  Colo.  559, 
568,  45  Am.  Rep.  531;  In  re  Tyson,  22  Pac. 
810,  18  Colo.  482,  6  L.  R.  A.  472;  State  v. 
Hoyt  47  Conn.  518,  632,  36  Am.  Rep.  89; 
Boston  V.  Cummins,  16  Ga.  102,  106,  60  Am. 
Dec  717;  Strong  v.  State  (Ind.)  1  Blackf. 
193, 196;  Martlndale  v.  Moore  (Ind.)  8  Blackf. 
275,  279;  Davis  v.  Ballard,  24  Ky.  (1  J.  J. 
Marsh.)  568,  578;  State  v.  Ardoin,  24  South. 
802,  51  La.  Ann.  169,  72  Am.  St  Rep.  454; 
State  V.  Read,  26  South.  826,  828,  52  La. 
Ann.  271;  State  v.  Johnson,  12  Minn.  476 
(Gil.  378,  388),  93  Am.  Dec.  241  (quoting 
Calder  v.  Bull,  8  U.  &  [3  Dall.]  886,  887); 
McGuire  v.  State,  25  South.  495,  497,  76  Miss. 
504;  Ex  parte  Bethurum,  66  Mo.  545,  548; 
State  V.  Kyle,  65  S.  W.  763,  768,  166  Mo.  287, 
56  L.  B.  A.  115;  Marion  v.  State,  20  N.  W. 
289,  291,  16  Neb.  349;  Woart  v.  Wlnnick,  8 
N.  H.  478,  475,  14  Am.  Dec  384;  Green  v. 
Shumway  (N.  Y.)  86  How.  Prac.  5, 7;  Hartung 
V.  People,  22  N.  Y.  95,  104;  People  v.  Hayes, 
35  N.  B.  951,  952,  140  N.  Y.  484,  23  L.  R.  A. 
830,  87  Am.  St  Rep.  572;  People  v.  Hawker, 
46  N.  E  607,  606,  152  N.  Y.  234;  Shepherd 
V.  People  (N.  Y.)  23  How.  Prac  337,  342; 
Dickinson  v.  Dickinson,  7  N.  C.  327,  330, 
9  Am.  Dec.  608;  Ex  parte  Larkins,  25  Pac 
745,  746,  1  Okl.  53.  11  U  R.  A.  418;  Daw- 
son V.  State,  6  Tex.  847,  848;  Holt  v.  State, 
2  Tex.  363,  864;  City  (Council  of  Anderson 
V.  O'Donnell,  7  S.  E.  523,  526,  29  &  C  855, 
1  L.  B.  A.  632,  18  Am.  St  Rep.  728;  Bitten- 


haus  V.  Johnston,  66  N.  W.  805,  92  Wis.  588, 
32  L.  R.  A.  380;  In  re  Wright  27  Pac.  565, 
566,  3  Wyo.  478,  13  L.  R.  A.  748^  81  Am.  St 
Rep.  94. 

There  is  a  distinction  ts  be  noted  be- 
tween laws  ex  post  facto  and  those  whicb 
are  retrospective.  Every  ex  post  facto  law 
must  necessarily  be  retroactive,  but  every 
retroactive  law  is  not  ex  post  facto.  The 
former  are  prohibited  by  the  Constitution; 
the  latter  are  not  A  law  that  takes  away 
or  Impairs  rights  vested  agreeably  to  exist- 
ing law  is  retrospective  and  may  be  unjust 
but  it  is  not  necessarily  unconstitutional. 
There  is  nothing  in  the  Constitution  of  the 
United  States  or  of  Pennsylvania  to  prevent 
retrospective  legislation,  provided  it  does  not 
impair  the  obligation  of  a  contract  or  change 
the  punishment  of  a  criminal  act  Common- 
wealth V.  Taylor  (Pa.)  2  Kulp,  864,  366  (cit- 
ing Lane  v.  Nelson  [Pa.]  2  Wkly.  Notes  Cas. 
216). 

Applioation  to  dvU  aetions. 

The  provision  of  the  Constitution  of  the 
United  States  prohibiting  any  state  to  pass 
ex  post  facto  laws  applies  only  to  legislation 
concerning  crimes.  In  re  Sawyer,  8  Sup. 
Ct.  482,  484,  124  U.  S.  200,  81  L.  Ed.  402; 
Calder  v.  Bull,  8  U.  S.  (3  Dall.)  386,  899,  1 
L.  Ed.  648;  Watson  v.  Mercer,  88  U.  S.  (8 
Pet)  88,  110,  8  L.  Ed.  876;  Walker  v.  White- 
head, 83  U.  &  a6  Wall.)  814,  817,  21  L.  Ed. 
357;  Kring  v.  State,  2  Sup.  Ct  443,  448,  107 
U.  S.  221,  27  L.  Ed.  506;  In  re  Medley,  10 
Sup.  (X  384,  887,  134  U.  S.  160,  38  L.  Ed. 
835;  Davis  v.  Ballard,  24  Ey.  (1  J.  J.  Marsh.) 
563,  578;  Fisher  v.  Cockerill,  21  Ky.  (5  T. 
B.  Mon.)  129,  133;  Boston  v.  Cummins,  16 
Ga.  102,  106,  60  Am.  Dec  717;  Ex  parte 
Law  (U.  S.)  35  Ghi.  285,  298,  15  Fed.  Cas.  8; 
Wilder  V.  Lumpkin,  4  Ga.  208,  219;  Dash  v. 
Van  Kleeck  (N.  Y.)  7  Johns.  477,  483,  5  Am. 
Dec  291;  Baltimore  &  Susquehanna  R.  R. 
Co.  V.  Nesbit  51  U.  S.  ao  How.)  395,  402, 
13  L.  Ed.  469;  Burch  v.  Newbury,  10  N.  Y. 
(6  Seld.)  374,  385;  Dash  v.  Van  Kleeck  (N. 
Y.)  7  Johns.  477,  503,  5  Am.  Dec  291;  Locke 
V.  Dane,  9  Mass.  860,  362;  Jacquins  v.  Com- 
monwealth, 63  Mass.  (9  Cush.)  279,  281;  Bon- 
ney  v.  Reed,  31  N.  J.  Law  (2  Vroom)  133,  135: 
Suydam  v.  Receivers  of  Bank  of  New  Bruns- 
wick, 3  N.  J.  Eq.  (2  H.  W.  Green)  114,  117; 
Coles  V.  Madison  County,  1  111.  (Breese)  154^ 
155,  12  Am.  Dec.  161;  Commonwealth  v. 
Lewis  (Pa.)  6  Bin.  266,  271;  Grim  y.  Weis- 
senberg  School  Dist,  57  Pa.  (7  P.  F.  Smith) 
433,  435,  98  Am.  Dec.  237;  Nottage  v.  City  of 
Portland,  58  Pac.  883,  887,  85  Or.  539,  76  Am. 
St  Rep.  513;  Sutherland  v.  De  Leon,  1  Tex. 
250,  303,  46  Am.  Dec.  100;  Town  of  Dan- 
ville V.  Pace  (Va.)  25  Grat  1,  9, 18  Am.  Rep. 
663;  Ek  parte  Quarrier,  4  W.  Va.  210,  224. 

Bz  post  facto  laws  relate  only  to  crim* 
inal  and  penal  proceedings  which  impose 
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punishment   and   forfeitures.     Gotcbens   t. 
Matbieson  (N.  Y.)  40  How.  Prac.  07,  lOL 

The  term  "ex  post  facto  law,"  as  used 
In  the  Constitution,  prohibiting  the  enact- 
ment of  an  ex  post  facto  law,  relates  ex- 
clusively to  laws  of  a  punitive  character. 
Bloodgood  y.  Cammack  (Ala.)  5  Stew.  &  P. 
276,280. 

Ex  post  facto  laws  embrace  only  such  as 
impose  or  afTect  penalties  or  forfeitures. 
They  do  not  include  statutes  having  any  oth- 
er operation.  The  term  *'ex,  post  facto,"  lit- 
erally construed,  would  apply  to  any  act  op- 
erating upon  a  previous  fact,  yet  the  restrict- 
ed sense  stated  is  the  one  in  which  it  has 
always  been  held.  It  was  the  sense  in  which 
it  was  understood  both  in  this  country  and 
in  England  when  the  Constitution  was  adopt- 
ed. Locke  V.  New  Orleans,  71  U.  8.  (4  WalL) 
172,  173,  18  L.  Ed.  834. 

An  ordinance  providing  that  licenses  to 
sell  liquor  shall  not  be  granted  to  persons 
who  have  employed  females  as  waitresses  is 
not  an  ex  post  facto  law,  since  it  is  not 
criminal,  and  does  not  punish  any  past  act 
committed,  done,  or  suffered  to  be  done,  but 
simply  furnishes  a  standard  applicable  to  all 
persons,  by  which  their  fitness  to  conduct  a 
business  in  Itself  dangerous  to  the  morals 
and  good  character  of  the  dty  shall  be 
measured.  Foster  v.  Board  of  Police  Com'rs, 
87  Pac.  768,  765^  102  CaL  483,  41  Am.  St 
Rep.  194. 

An  act  which  invalidates  a  prior  mar- 
riage would  not  be  an  ex  post  facto  law. 
Callahan  y.  Callahan,  15  S.  B.  727,  780,  86  8. 
C.  464. 

A  statute  enacting  that  '^o  mispleading 
or  lack  of  pleading  shall  hereafter  render  any 
executor  or  administrator  liable,"  etc.,  could 
not  be  an  ex  post  facto  law.  Martindale  v. 
Moore  and.)  8  Blackf.  275,  279. 

The  prohibition  of  the  federal  Constitu- 
tion against  the  passage  of  ex  post  facto 
laws  does  not  preclude  the  passing  of  laws 
divesting  vested  property  rights.  Baltimore 
&  Susquehanna  R.  R.  Co.  v.  Nesbit,  51  U.  S. 
(10  How.)  895,  402,  13  L.  Ed.  469. 

A  retrospective  transfer  tax  law  Is  not 
an  ex  post  facto  law.  Orr  v.  Oilman,  22 
Sup.  Ct  218,  216,  183  U.  &  278,  46  L.  Ed. 
196. 

The  federal  Constitution  does  not  prohib- 
it states  from  passing  retrospective  laws, 
and  hence  a  state  may  adopt  new  remedies 
for  the  collection  of  taxes,  and  apply  those 
remedies  to  taxes  already  delinquent 
LeagUA  ▼.  State,  22  Sup.  Ct  475,  477,  184  U. 
S.  156,  46  L.  Ed.  478. 

A  law  which  is  merely  retrospective  and 
unjust  because  interfering  with  vested  rights 
Is  not  an  ex  post  facto  law,  within  the  mean- 


ing of  the  Constitution;  that  phrase  relating 
only  to  criminal  statutes.  Albee  v.  May  (U. 
S.)  1  Fed.  Cas.  29^  297. 

The  legislature  may  pass  laws  altering, 
modifying,  or  even  taking  away  the  remedies 
for  the  recovery  of  debts,  without  incurring 
a  violation  of  the  clause  of  the  Constitution 
which  forbids  the  passage  of  ex  post  facto 
laws;  and,  where  the  provisions  of  such 
laws  in  relation  to  remedies  apply  only  to 
future  proceedings,  there  is  no  ground  what- 
ever for  seeking  to  apply  such  constitutional 
restriction.  Hence  an  act  providing  that  no 
greater  estate  than  that  of  the  person  or 
persons  in  possession  at  the  time  of  commen- 
cing a  building  on  account  of  which  a  me- 
chanic's lien  was  sought  shall  be  sold  by 
virtue  of  any  execution  Issuing  on  account 
of  such  lien  was  not  tmconstltutional,  as  an 
ex  post  facto  law,  though  applied  to  a  lien 
which  was  filed  before  the  passage  of  the 
act  Evans  r.  Montgomery  (Pa.)  4  Watts  & 
&  219,  220. 

A  law  providing  that  those  who  did  not 
make  certain  improvements  on  land  held  by 
them  within  a  specified  time  should  forfeit 
such  lands,  without  Judicial  process,  to  those 
in  possession,  is  within  the  spirit  of  the  pro- 
vision against  ex  post  facto  laws  in  cases 
where  the  time  given  was  not  reasonably 
sufadent  for  the  completion  of  the  improve- 
ments. The  act  may  not  fall  literally  within 
the  definition  of  an  ex  post  facto  law,  but 
it  is  fully  within  the  reason  and  policy  of 
the  inhibition  against  the  passage  of  such 
laws.  Gaines  v.  Buf ord,  81  Ky.  (1  Dana)  481, 
507. 

The  term  '^ex  post  facto  laws''  applies  to 
civil  as  well  as  criminal  acts.  Ogden  v. 
Saunders,  25  U.  S.  (12  Wheat)  213,  286,  6 
L.  Ed.  606  (citing  1  Shep.  Touch.  68,  78); 
Moore  v.  State,  48  N.  J.  Law  [14  Vroom]  203, 
214,  89  Am.  Rep.  558. 

The  limitation  of  the  definition  of  *'ex 
post  facto  law"  to  criminal  laws  is  "an  idea 
purely  American,  and  not  the  worse  for  that; 
but  it  is  incorrect  *Bx  post  facto  law' — *ex 
Jure  post  facto,'  translated  'ex  post  facto 
law'— embraces  dvil  contracts  as  well  as 
criminal  acts.  The  poena  and  the  action,  ex 
Jure  post  facto,  or  arising  on  an  act  done  or 
a  contract  made  before  the  law  was  passed, 
are  both  embraced  by  this  term.  Our  Ck)nsti- 
tutlons  use  the  phrase  'ex  post  facto  law,'  or 
'law  impairing  contracts.'  They  mean  no 
more  than  to  specify,  under  the  idea  of  im- 
pairing contracts,  a  kind  of  ex  post  facto  law 
which  was  embraced  under  the  general  term 
'ex  post  facto.'"  Stoddart  v.  Smith  (Pa.) 
5  Bin.  355,  369. 

A  law  which  simply  prescribes  the  qual- 
ifications of  voters,  and  provides  a  mode  of 
ascertaining  those  qualifications,  which  is 
entirely  present  and  prospective  in  its  oper- 
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ation,  l8  In  no  sense  an  ex  post  facto  law. 
Wooley  ▼.  Watkins,  22  Pac  102, 106^  2  Idaho 
(Hasb.)  590. 

ImpositioB  at  eluu&Ke  of  penalty* 

The  term  "ex  post  facto  laws,"  In  the 
Constitution,  means  laws  making  acts  crim- 
inal which  were  not  so  when  done.  A  re- 
troactive statute  authorizing  vindictiye  dam- 
ages, being  highly  punitory,  and  not  for 
oompensation,  merely,  Is  Invalid,  as  par- 
taking of  the  obnoxious  spirit  of  all  ex  post 
facto  legislation.  O'Donoghue  y.  Akin,  63 
Ky.  (2  Duv.)  478,  480. 

An  act  requiring  the  recording  of  mort- 
gages, and  making  those  unrecorded  void  as 
against  purchasers,  is  ex  post  facto  as  to 
precedent  mortgages,  being  highway  penal. 
Low  V.  Goldtrap,  1  N.  J.  Law  (Coxe)  272,  27a 

An  act  was  an  ex  post  facto  law  which 
changed  a  fixed  penalty  of  $50  to  a  discre- 
tionary penalty  not  exceeding  $100.  Wilson 
V.  Ohio  &  M.  By.  Co.,  64  111.  542,  546,  16  Am. 
Rep.  565. 

Proseovtion  after  liar  liy  liinltations. 

Ex  post  facto  laws  are,  in  a  general 
sense,  enactments  after  the  facts  to  which 
they  relate,  and  the  expression  includes  both 
criminal  and  civil  statutes.  In  Low  v.  Gold- 
trap,  1  N.  J.  Law  (Coxe)  272,  Chief  Justice 
Kinsey,  in  the  Supreme  Court,  said  of  a 
law  for  the  recording  of  pre-existing  mort- 
gages, "This  act,  strictly  speaking,  is  ex  post 
facto."  Not  long  afterwards  the  same  court 
adjudged  a  statute  declaring  that,  in  cer- 
tain cases,  payments  made  in  Continental 
money  should  be  credited  as  specie,  to  be  an 
ex  post  facto  law;  but  it  has  now  long  been 
settled  that,  as  used  in  the  Constitution,  the 
phrase  embraces  only  retrospective  statutes 
of  a  criminal  or  penal  nature.  To  what  ex- 
tent It  includes  these  is  not  definitely  settled. 
It  has  sometimes  been  said  that  at  the  time 
of  the  adoption  of  the  federal  Constitution 
the  words  had  acquired  a  fixed  meaning  as  a 
technical  term,  but  a  reference  to  the  cita- 
tions shows  that  this  statement  is  not  exact- 
ly true;  and  in  Calder  v.  Bull,  3  tJ.  S.  (3 
Dall.)  386,  395,  1  L.  Ed.  648,  Judge  Chase 
says  the  words  "ex  post  facto  laws"  have 
not  any  certain  meaning  attached  to  them. 
A.  statute  which  purports  to  authorize  the 
prosecution,  trial,  and  punishment  for  an  of- 
fense previously  committed,  and  as  to  which 
the  prosecution  trial  and  punishment  were 
at  its  passage  already  barred,  according  to 
the  pre-existing  statutes  of  limitation,  is  ex 
post  facto.  Moore  ▼.  State,  43  N.  J.  Law  (14 
Vroom)  208,  228,  89  Am.  Rep.  558. 

Repeal  of  amnesty  aet. 

The  Ordinance  of  1868,  e.  29,  repealing 
the  amnesty  act  of  1866,  which  pardoned  all 
felonies  committed  by  persons  in  the  Con- 


federate army  in  the  discharge  of  tb^  duty> 
was  an  ex  post  facto  law,  inasmuch  as  it  ren- 
dered criminal  what  before  its  ratification 
was  not  so,  and  took  away  vested  rights  to 
immunity.    State  ▼.  Keith,  63  N.  0. 140,  144. 

Test  aatl&s. 

The  term  "ex  post  facto  laws,**  within 
the  meaning  of  the  Constitution,  was  held  to 
include  a  law  passed  after  the  Civil  War 
requiring  all  attorneys  practicing  in  the  Unit- 
ed State  Supreme  0>urt  to  take  an  oath 
that  they  had  not  engaged  in  any  rebellion 
against  the  government  or  assisted  or  en- 
couraged its  enemies.  Bx  parte  Garland*  71 
U.  &  (4  Wall.)  833,  877,  18  L.  Ed.  366. 

Act  March  29,  1867,  providing  for  a  con^ 
vention  to  revise  and  amend  the  Constitution 
of  a  state  excluding  from  the  privilege  of 
voting  all  who  refused  to  swear  that  they 
had  never  voluntarily  borne  arms  against 
the  United  States  since  they  had  been  citi- 
zens thereof;  that  they  had  voluntarily  giv- 
en no  aid,  countenance,  counsel,  or  encour- 
agement to  persons  engaged  in  armed  hos- 
tility thereto,  and  that  they  had  neither 
sought  nor  expected  nor  attempted  to  exer- 
cise the  functions  of  any  ofiice  whatever 
under  any  authority  or  pretended  authority^ 
in  hostility  to  the  United  States;  that  they 
had  not  yielded  a  voluntary  support  to  any 
pretended  government,  authority,  power,  or 
Constitution  within  the  United  States,  hos- 
tile or  inimical  thereto,  and  did  not  willfully 
desert  from  the  military  or  naval  service  of 
the  United  States,  or  leave  the  state  to  avoid 
a  draft,  during  the  late  Rebellion — ^Is  an  ex 
post  facto  law,  and  void,  for  it  imposes  pun- 
ishment for  acts  not  punishable  at  the  time 
they  were'  committed,  and  changes  the  rule 
of  testimony  required  to  convict.  Green  v.. 
Shumway  (N.  Y.)  36  How.  Prac.  5,  7. 

H atvre  aad  extent  of  pnnislunent. 

An  act  which  merely  provides  that,  if 
the  accused  is  sentenced  to  a  confinement 
different  from  that  required  by  law,  the 
court  before  whom  he  may  be  brought  on 
habeas  corpus  should  sentence  him  to  con- 
finement in  the  proper  place,  and,  if  sen- 
tenced for  a  longer  term  than  the  law  au- 
thorized, the  court  should  sentence  him  for 
the  proper  time,  merely  provides  for  the  cor- 
rection by  such  court  of  an  error  patent 
upon  the  record,  and  is  not  an  ex  post  facto- 
law.    Bx  parte  Bethurum,  66  Mo.  545,  54a 

An  act  which  abolishes  the  minimum 
limit  of  the  punishment  for  an  offense  is  not 
an  ex  post  facto  law.  People  v.  Hayes,  24- 
N.  T.  Supp.  194,  199,  70  Hun,  Ul. 

Same— Inoreasins  pnnisliBient. 

A  law  which  increases  the  punishment 
with  which  the  act  was  punishable  when- 
committed  is  ex  post  facto.  Shepherd  v.. 
People,  25  N.  X.  406,  415. 
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Where  a  law  changed  the  pnnlthment 
preocrlbed  tor  the  crime  of  murder  from 
either  death  or  Imprisonment  for  life,  the 
penalty  to  be  fixed  by  the  Jury  in  their  ver- 
dict, to  death  alone  for  murder  in  the  first 
degree,  and  deyested  the  Jury  of  the  author- 
ity to  fix  the  penalty,  such  law,  as  to  the 
crime  of  murder  committed  before  its  pass- 
age, is  ex  post  facto.  Marion  ▼.  State,  20 
N.  W.  289,  291,  16  Neb.  349  (quoting  and 
approving  Calder  v.  Bull  [Pa.]  8  Dall.  386, 
1  L.  Ed.  648). 

Under. the  head  of  ex  post  facto  is  In- 
cluded every  law  which  changes  the  punish- 
ment and  inflicts  a  severer  penalty  than  was 
authorized  by  the  law  annexed  to  the  crime 
committ^.  State  v.  Bead,  26  South.  826, 
828,  52  La.  Ann.  271. 

An  act  passed  by  Seventh  General  As- 
sembly of  Colorado,  substituting  the  State 
Penitentiary  for  the  county  Jail  as  the  place 
of  confinement  pending  execution,  and  di- 
recting that  execution,  which  had  before 
taken  place  publicly,  thereafter  take  place 
within  the  penitentiary,  is  not  in  these  re- 
spects ex  post  facto  as  to  one  under  sen- 
tence when  the  act  took  effect  as  it  does 
not  change  the  punishment  to  his  disad- 
vantage; noi'  is  the  act  ex  post  facto,  in 
that  it  designates  the  confinement  as  soli- 
tary, where  it  also  provides  that  the  accused 
may  be  visited  by  attendants,  counsel,  phy- 
sician, and  spiritual  adviser,  and  members 
of  his  family.  In  re  Tyson,  22  Pac.  810,  18 
Colo.  482,  6  L.  B.  A.  472. 

A  law  changing  the  punishment  for  per- 
jury from  whipping,  not  exceeding  100 
stripes,  to  confinement  in  the  penitentiary, 
not  exceeding  seven  years,  was  not  an  in- 
crease of  punishment,  and  hence  not  ex  post 
facto.  Strong  v.  State  (Ind.)  1  Blackf.  198, 
196. 

The  words  •'ex  post  facto  law"  have  a 
definite,  technical  significance.  The  plain 
and  obvious  meaning  of  the  constitutional 
prohibition  against  such  laws  is  that  the 
Legislature  shall  not  pass  any  law  after  a 
fact  done  by  any  citizen  which  shall  have 
relation  to  that  fact,  so  as  to  punish  that 
which  was  innocent  when  done,  or  to  add  to 
the  punishment  that  which  was  criminal,  or 
to  increase  the  malignity  of  the  crime,  or 
to  retrench  on  rules  of  evidence  so  as  to 
make  a  conviction  more  easy.  Act  March  8, 
1897,  known  as  the  "Indeterminate  Sentence 
Law,"  is  not  an  ex  post  facto  law,  in  being 
applied  to  a  sentence  on  conviction  of  a 
crime  committed  before  its  passage,  since 
such  a  sentence  does  not  add  to  or  increase 
the  punishment  beyond  that  existing  when 
the  crime  was  committed.  Davis  v.  State, 
51  N.  E.  928,  929,  152  Ind.  34,  71  Am.  'St 
Rep.  322. 

An  act  providing  that  those  convicted  of 
murder,  who  formerly  were  executed  within 
S  Wds.  &  P.--34 


from  four  to  eight  weeks  aftw  sentencer 
should  not  be  executed  until  after  at  least 
one  year  in  the  penitentiary,  and  that  after 
that  time  the  fixing  of  the  date  of  their  ex- 
ecution should  be  left  to  the  Governor,  was 
an  ex  post  facto  law,  as  applied  to  acts  com- 
mitted before  the  passage  of  the  act.  Har- 
tung  V.  People,  22  N.  Y.  95.  104. 

A  law  is  an  ex  post  facto  law  when  it 
renders  an  act  punishable  in  a  manner  in 
which  it  was  not  punishable  when  commit- 
ted, unless  the  change  consists  in  mitigation 
of  the  character  of  punishment  According- 
ly a  law  which  provided  that  persons  sen- 
tenced to  death,  who  previously  would  have 
been  executed  in  from'  four  to  eight  weeks, 
should  not  be  executed  within  leas  than  a 
year  from  the  time  of  conviction,  and  which 
left  to  the  Governor  the  fixing  of  the  day  on 
which  the  execution  should  take  place,  was 
an  ex  post  facto  law,  though  under  the  later 
enactment  the  sentence  might  never  be  ex- 
ecuted, for  it  prescribes  at  least  one  yearns 
imprisonment  as  an  additional  penalty,  and 
after  that  time  leaves  the  prisoner's  life  em- 
bittered by  the  dread  of  impending  death. 
In  re  Petty,  22  Kan.  477,  48L 

The  infliction  of  a  diffwent  but  not  a 
greater  punishment  for  a  crime  does  not 
make  the  statute  ex  post  facto,  as  applica- 
ble to  crimes  previously  committed.  Mc 
Guire  v.  State.  26  South.  496»  407.  76  Miss 
504. 

Same    lHtig>tliig  punlsliment. 

No  law  can  be  considered  an  ex  post 
facto  law  which  modifies  the  rigor  of  the 
criminal  law,  but  only  those  that  create  or 
aggravate  the  crime,  or  increase  the  punish- 
ment, or  change  the  rules  of  evidence  for 
the  purpose  of  conviction.  Murray  v.  State,^ 
1  Tex.  App.  417,  428;  Calder  v.  Bull,  8  U. 
S.  (3  Dall.]^  386,  389,  1  L.  Ed.  648;  Strong  v. 
State  (Ind.)  1  Blackf.  198,  196;  McGuire  v. 
I  State,  25  South.  495,  497,  76  Miss.  604. 

I  Laws  which  mitigate  the  character  of 
punishment  of  a  crime  already  committed 
do  not  fall  within  the  prohibition  in  the  Con- 
stitution against  ex  post  facto  laws,  for  they 
are  in  favor  of  the  citizen.  State  v.  Willis.. 
66  Mo.  181, 186  (citing  2  Sto.  Const  f  1845). 

A  law  which  retains  the  manner  of  pun- 
ishment but  simply  reduces  its  extent,  is  not 
ex  post  facto  as  to  offenses  committed  before 
its  passage.  Commonwealth  v.  Wyman,  66 
Mass.  (12  Cush.)  237,  239;  State  v.  Arlin,  39 
N.  H.  179,  180. 

Ex  post  facto  laws  are  not  such  as  mod- 
ify the  rigors  of  the  criminal  law,  but  those 
only  that  create  or  aggravate  the  crime,  or 
increase  the  punishment  or  change  the  rules 
of  evidence  for  the  purpose  of  conviction. 
A  mere  remedy  which  ameliorates  punish- 
ment and  inures  solely  to  the  benefit  of  the- 
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party  to  be  punished,  can  in  no  sense  be 
regarded  as  an  ex  post  facto  law,  and  es- 
pecially when  It  is  within  the  option  of  the 
offender  to  elect  the  original  penalty.  Thus 
a  statute  which  changes  a  provision  requir- 
ing the  infliction  of  the  death  penalty  for 
murder  In  the  first  degree,  by  which  either 
death  or  imprisonment  for  life  may  be  in- 
flictedt  is  not  an  ez  post  facto  law.  Mc- 
Inturf  V.  State.  20  Tex.  App.  335,  352. 

No  law  that  mollifies  the  rigor  of  the 
criminal  law  is  regarded  as  an  ez  post  facto 
law,  and  it  is  nowhere  suggested  in  any  of 
the  cases  that  any  legislatiye  interference 
by  way  of  mitigating  the  punishment  of  an 
offense  can  be  regarded  as  an  ez  post  facto 
law,  if  applicable  to  offenses  committed  be- 
fore its  passage.  People  v.  Hayes,  35  N.  B. 
931,  952,  140  N.  Y.  484,  23  L.  B.  A.  830,  87 
Am.  St  Rep.  572. 

Sajne— AvtliorljEliis  oonvlotion  of  offense 
inoliided  in  tliat  oliareed* 

Rev.  St  1879,  f  1655,  authorizing  the 
couTiction  of  a  defendant  of  any  offense, 
the  commission  of  which  is  necessarily  in- 
cluded in  that  charged,  is  not  an  ez  post 
facto  law,  or  retrospectiye  in  its  operation 
(Const  1875,  art  2,  $  15)  when  applied  to  a 
case  in  which  the  offense  was  committed  and 
the  indictment  found  prior  to  the  taking  ef- 
fect of  said  section,  and  the  trial  had  there- 
after, notwithstanding  such  conviction  was 
not  authorized  by  the  law  in  force  at  the 
time  the  offense  was  committed  and  indict- 
ment found  (2  Wag.  St  f  1,  p.  852).  State 
V.  Johnson,  81  Mo.  60,  62. 

It  is  well  settled  that  any  law  which 
has  the  effect  to  alter  the  situation  of  a 
party  to  his  disadvantage  is  ez  post  facto  as 
to  him,  and  therefore  an  amendment  to  Code 
Civ.  Proc.  f  444,  which  provides  that  on  a 
trial  for  murder  or  manslaughter,  the  de- 
fendant may  be  convicted  of  assault  in  any 
degree  is  ez  post  facto,  as  to  a  pending  in- 
dictment People  V.  Cox,  73  N.  Y.  Supp. 
774,  776,  67  App.  Div.  344. 

Same— Prescribine  pnnislunent  for  seo- 
ond  offense. 

The  provision  in  St  1817,  c  176,  f  5, 
that  where  a  person  has  been  convicted  of 
a  crime  punishable  by  being  confined  to  hard 
labor,  he  shall,  upon  conviction  of  another 
offense  punishable  in  like  manner,  be  sen- 
tenced to  a  punishment  in  addition  to  the 
one  prescribed  by  law  for  the  last  offense,  is 
not  ez  post  facto,  when  applied  to  a  case  in 
which  the  second  offense  was  committed 
after  the  passing  of  the  statute.  The  gen- 
eral nature  of  ez  post  facto  laws  is  to  make 
acts  criminal  which  at  the  time  when  they 
were  done  were  innocent  and  which  had  not 
been  made  an  offense  by  any  previous  law. 
in  re  Ross,  19  Mass.  (2  Pick.)  165,  17a 


An  act  declaring  that  persons  thereafter 
convicted  of  certain  offenses  committed  aft- 
er the  passage  of  the  act  may  be,  if  shown 
to  have  committed  like  offenses  before  the 
passage  of  the  act  subjected  to  a  greater 
punishment  than  ttiat  prescribed  for  those 
who  have  not  committed  such  former  of- 
fenses, is  not  objectionable  as  an  ez  post 
facto  law.  Rand  v.  Commonwealth  (Va.)  • 
Grat  738,  743. 

Prooednro. 

The  prescribing  of  different  modes  of 
procedure,  and  the  abolition  of  courts  and 
the  creation  of  new  ones,  leaving  untouched 
all  the  substantial  protections  with  which 
the  ezisting  laws  surround  a  person  ac- 
cused of  crime,  are  not  considered  within 
the  constitutional  inhibition  as  to  ez  post 
facto  laws.  Duncan  v.  State,  14  Sup.  Ct 
570.  572,  152  U.  8.  877,  88  L.  Ed.  485. 

An  ez  post  facto  law  Is  one  which  ren- 
ders an  act  punishable  in  a  manner  in  which 
it  was  not  punishable  when  it  was  commit- 
ted, and  an  act  which  relates  neither  to  the 
crime,  nor  the  punishment  for  it  and  nei- 
ther directly  nor  indirectly  changes  or  ag- 
gravates either,  but  merely  establishes  the 
mode  of  proceeding  in  trials  to  be  had  after 
its  passage,  by  giving  the  state  the  right  to 
peremptorily  challenge  seven  petit  jurors,  is 
not  an  ez  post  facto  law,  and  is  not  even 
retroactive.  State  ▼.  Ryan,  13  Minn.  870, 
375  (GU.  848,  347). 

A  provision  for  an  appeal  by  the  state 
In  a  criminal  case  from  the  grant  of  a  new 
trial  is  not  an  ez  post  facto  law.  Mallett  v. 
State,  21  Sup.  Ct  730,  732,  181  U.  &  588,  45 
L.  Ed.  1015. 

A  constitutional  amendment  authorizing 
prosecution  of  felonies  by  information  was 
not  ez  post  facto  as  to  offenses  committed 
before  it  took  effect  since  It  merely  chan- 
ged the  mode  of  procedure.  State  v.  Kyle, 
65  S.  W.  763,  768,  166  Mo.  287,  56  L.  B.  A. 
115. 

An  act  which  provides  that  all  crimes, 
misdemeanors,  and  offenses  may  be  prose- 
cuted either  by  indictment  as  thereinafter 
provided,  or  by  information,  and  that  no 
grand  jury  shall  hereafter  be  summoned  nn- 
less  the  same  be  ordered  by  the  court  Is  not 
an  ez  post  facto  law,  in  applying  to  offenses 
committed  prior  to  Its  passage.  In  re 
Wright  27  Pac.  565,  566,  8  Wyo.  478^  13  L. 
R.  A.  748,  81  Am.  St  Rep.  94. 

Same— Jurisdiction  and  ▼anno. 

An  ez  post  facto  law  does  not  Involve 
in  any  of  its  definitions  a  change  of  the 
place  of  trial  of  an  alleged  offense  after  its 
commission.  Gut  ▼.  Minnesota,  76  U.  8. 
(9  Wall.)  35,  88,  19  L.  Ed.  578.  Thus  an 
act  giving  a  court  jurisdiction  of  crimes  com- 
mitted in  a  strip  of  land  known  as  "No 
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lian'8  Lesd**  l8  not  an  ex  post  fact»  law. 
Cook  ▼.  United  States,  U  Sop.  Gt  268^  275, 
138  U.  &  167,  84  U  Bd.  906. 

A  statute  erecting  a  new  tribunal,  or 
giTing  Jurisdiction  to  an  existing  court  to 
try  past  offenses,  Is  not  ex  post  facto,  where 
no  change  Is  made  In  the  description  of  the 
offense,  or  the  manner  of  punishment,  or 
requisites  as  to  proof.  Commonwealth  ▼• 
PhiUlps,  28  Mass.  (11  Pick.)  28,  82. 

The  term  ''ex  post  facto  law"  does  not 
include  In  any  of  its  definitions  a  change  of 
the  place  of  trial  of  an  alleged  offense  after 
its  commission.  Gut  t.  State,  76  U.  &  (9 
WalL)  85,  88,  19  L.  Bd.  578. 

Sess.  Laws  1896,  c.  84,  repealing  Rey. 
St  f  4431,  proTlding  that,  upon  any  criminal 
examination,  either  party  was  entitled  to  a 
change  of  yenue  on  affidavit  of  prejudice  of 
the  Justice,  though  it  deprives  the  accused 
of  such  right  in  an  examination  for  an  of- 
fense committed  before  the  repealing  act 
took  place,  is  not  an  ex  post  facto  law.  Peo- 
ple V.  McDonald,  42  Pac  15,  17»  5  Wyo.  626, 
29  L.  R.  A.  834. 

flame    Bides  of  Bvidemoo. 

State  statutes  authorizing  the  compari- 
son of  a  disputed  handwriting  with  any 
handwriting  proved  to  be  genuine  is  not  an 
ex  post  facto  law,  in  its  application  to 
crimes  previously  committed,  as  altering  the 
legal  rule  of  evidence  at  the  time  of  the 
commission  of  the  offense.  Thompson  v. 
State,  18  Sup.  Ct  922,  928,  171  U.  8.  880,  48 
L.  Bd.  204. 

The  change  in  Rev.  Pen.  Code,  art  746, 
giving  the  word  "horse"  a  generic  applica- 
tion, instead  of  its  specific  signification  under 
the  previous  law  in  relation  to  the  theft  of 
a  horse,  in  a  trial  tar  a  horse  theft  commit- 
ted before  the  change  in  the  revision  took 
effect,  would  be  ex  post  facto.  Yalesco  v. 
State,  9  Tex.  App.  76. 

Rev.  Code  Cr.  Proc.  art  426,  providing 
that  where  property  is  owned  in  common  or 
Jointly  by  two  or  more  persons,  the  owner- 
ship may  be  alleged  to  be  in  either  or  all 
of  them,  and  authorizing  a  conviction  on  dif- 
ferent evidence  than  a  pre-existing  law  with 
reference  to  offenses  committed  before  the 
Code  took  effect  is  ex  post  facto.  Calloway 
V.  State,  7  Tex.  App.  586,  686. 

flmmo— THal. 

Laws  which  affect  the  procedure  only 
are  not  ex  post  facto.  Thus  a  law  diminish- 
ing the  number  of  grand  Jurors,  and  allow- 
ing a  conviction  on  the  concurrence  of  9  of 
a  Jury  of  12,  while  formerly  a  concurrence 
of  all  was  required,  is  not  ex  post  facto  in 
character.  State  v.  Caldwell,  23  South.  869, 
870,  60  La.  Ann.  666»  41  U  B.  A.  718^  69  Am. 
St  Rq^.  466. 


Article  116,  Const  1898,  substituting  tke 
concurrence  of  9  of  the  Jury  for  that  of  12 
to  convict  of  crime,  is  ex  post  facto  legisla- 
tion, so  far  as  It  applies  to  offenses  com- 
mitted prior  to  the  adoption  of  the  Consti- 
tution. State  V.  Ardoin,  24  South.  802,  61 
La.  Ann.  169,  72  Am.  St  Rep.  464. 

Article  10,  f  1,  of  the  Constitution  of 
Utah,  providing  that  in  capital  cases  thtf 
Jury  shall  consist  of  eight  Jurors,  Js  ex  post 
facto  as  to  offenses  committed  before  the 
territory  became  a  state.  Thompson  v. 
State,  18  Sup.  Ot  620,  621,  170  U.  &  348,  42 
U  Bd.  1061. 

The  phrase  ''ex  post  facto  law,**  as 
found  in  the  Constitution,  forbidding  the 
passage  of  such  a  law,  includes  the  provi- 
sion of  the  Constitution  of  1888  providing 
for  the  trial  of  criminal  cases  not  neces- 
sarily punishable  at  hard  labor  by  the  court 
without  a  Jury,  in  its  application  to  offenses 
committed  before  the  Constitution  was 
adopted.  State  v.  Baker,  24  South.  240,  241, 
60  La.  Ann.  1247,  69  Am.  St  Rep.  472. 

A  law  requiring  the  Jury,  instead  of  the 
Judge,  as  previously,  to  assess  the  punish- 
ment is  not  an  ex  post  facto  law.  Holt  v. 
State,  2  Tex.  863,  864. 


A  contract  of  sale  of  goods,  whwe  the 
price  is  stipulated  to  be  so  much  per  pound 
"ex  ship,"  these  words  do  not  restrict  the 
transportation  of  the  goods  ttf  any  particular 
ship,  but  simply  denote  that  the  property  in 
the  goods  shall  pass  to  the  buyer  on  leaving 
the  ship's  tackle,  and  that  he  shall  be  lia- 
ble for  all  subsequent  charges  of  landing. 
They  do  not  constitute  a  condition  of  the 
contract  but  are  inserted  for  the  benefit  of 
the  seller.  Harrison  v.  Fortlage,  16  Sup. 
Ct  488,  490,  161  U.  &  67,  40  L.  Bd.  616 
(citing  NeiU  t.  Whitworth,  18  a  B.  [N.  S.] 
436). 

EX  VESSEL* 

A  bill  of  sale  of  goods  at  the  time  of 
the  sale  in  a  foreign  country,  in  bulk,  ''de- 
livered ex  vessel  in  New  York  Harbor," 
means  that  the  merchandise  should  be  de- 
livered at  New  York,  and  not  at  the  place 
where  it  was  when  sold.  Tlnsley  t.  Weldln- 
ger,  8  N.  Y.  Supp.  476,  477,  16  Daly,  684. 

EX  VZ  TEKMIWl^ 

See  "Way  Bx  Vi  Terming* 

EXACT. 

A  statutory  power  conferred  on  a  dty 
to  exact  license  money  from  all  potions 
licensed   to  retail   intoxicating  Uquors   by 
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county  or  state  autborlty  does  not  confer  the 
power  to  prohibit  the  sale  of  intoxicating 
liquors.  Sweet  y.  City  of  Wabash,  41  Ind. 
7-11. 

The  term  "exacting  labor,"  as  used  in 
a  statute  prohibiting  the  officers  of  any  street 
car  company  exacting  more  than  ten  hours' 
labor  a  day,  implies  a  demand,  and  a  compli- 
ance with  that  demand  in  some  way,  whether 
tbat  demand  be  made  lawfully  or  imlaw- 
fuUy,  by  virtue  of  the  terms  of  an  existing 
contract,  or  by  superior  force,  although,  in 
a  sense,  labor  cannot  be  exacted  of  a  free 
man.  In  re  Ten  Hour  Law  for  St.  Ry. 
Corps.,  64  AtL  602,  609,  24  R.  L  603,  61 
L.  R.  A.  612. 

EXACT  CENSUS. 

School  Law,  f  1869,  providing  that  it 
shall  be  the  duty  of  the  district  clerk  to  take 
an  exact  census  of  all  children  residing  in 
the  district,  etc..  means  a  census  which  is 
precisely  accurate.  School  Dlst  No.  7  ▼• 
Patterson,  24  Pac  698,  10  Mont  17. 

EXACTION. 

A  statement  in  a  complaint  that  there 
had  been  an  unjust  exaction  of  a  tax  which 
plaintiffs  sought  to  recover  was  equivalent 
to  the  use  of  the  words  "ascertainment  and 
liquidation,"  as  used  in  Rev.  St  U.  S.  f  2931, 
giving  the  right  to  recover,  and  implied  a 
payment  of  the  tax.  Laidlaw  v.  Abraham 
(U.  S.)  43  Fed.  297. 

The  word  ''exaction,**  as  used  in  a  pub- 
lication alleging  that  the  "exactions  of  the 
wife  are  said  to  be  the  prime  factors  in 
bringing  about  the  self-destruction  of  the 
busband,"  is  a  stronger  word,  and  implies 
more,  than  the  word  "caused,"  and  manifest- 
ly for  the  reason  that  the  word  "caused** 
may  have  been  an  innocent  one,  so  far  as  the 
wife  is  concerned.  Brown  v.  Tribune  Ass'n, 
77  N.  Y.  Supp.  461,  463,  74  App.  Div.  859. 

EXAMINE-EXAMINATION. 

See  "Cross-Bxaminatlon*' ;  "Cursory  Bx- 
amination*' ;  "Direct  Examination" ; 
"Due  Examination";  "Judicial  Exam- 
ination"; "Oral  Examination";  "Peiv 
sonal  Examination" ;  "Preliminary  Ex- 
amination"; "Private  Examination"; 
"Privy  Examination." 

Dissection  as,  see  "Dissect— Dissection.*' 

The  term  "examination,"  as  used  in 
Act  April  6,  1850,  concerning  conveyances 
(section  23),  providing  that  the  certificate 
of  acknowledgment  shall  set  forth  that  a 
married  woman  joining  in  a  conveyance 
acknowledged,  on  private  examination  apart 
from  and  without  the  hearing  of  her  hus- 
band,  that  she  executed  the  same  freely 


and  voluntarily,  means  an  inquiry  in  re- 
sponse to  which  the  married  woman  shall 
declare  that  she  has  executed  the  deed 
freely  and  voluntarily,  etc  Muir  v.  Qallo- 
way,  61  Cal.  498.  506. 

Rev.  St  c.  109,  authorizing  the  commis- 
sioners of  an  insolvent  estate,  or  the  court 
on  an  appeal  from  their  decision,  to  require 
a  claimant  against  such  estate  to  submit  to 
an  examination  in  relation  to  his  claim,  can- 
not be  construed  to  authorize  the  admission 
of  the  claimant  to  be  a  witness  on  the  motion 
of  his  own  counsel  to  prove  his  claim.  Morse 
V.  Page,  25  Me.  (12  Shep.)  496»  49& 

The  power  to  examine  and  correct  errors 
is  the  distinguishing  characteristie  of  appel- 
late power,  as  in  the  same  manner  the  power 
to  hear  and  determine  is  an  essential  ingre- 
dient of  original  jurisdiction.  Oommonwealth 
V.  Simpson  (Pa.)  2  Grant,  Gas.  438,  439. 

The  word  "examination,"  as  used  in  the 
statutory  definition  of  a  trial  as  "a  judicial 
examination  of  the  issues  between  the  par- 
ties," is  clearly  not  as  extensive  as  "investi- 
gation," and  certainly  not  as  "litigation."  It 
does  not  imply  a  laborious  or  contested  in- 
quiry. In  the  absence  of  either  party,  where 
an  issue  has  been  joined,  it  is  the  duty  of  the 
court  to  examine  what  it  is,  in  order  to  give 
the  proper  judgment  Without  counsel  or 
protector,  the  court  becomes  the  guardian  of 
the  rights  of  the  absent  or  unprotected,  to 
see  that  no  more  is  decreed  against  them 
than  the  claim  and  issue  warrant  Indeed, 
there  is  much  more  room  for  confining  the 
meaning  of  judicial  examination  to  such  an 
inspection  and  scrutiny  of  what  the  issues 
are,  than  enlarging  it  to  every  imaginable 
legal  argument  or  testimony.  Worcester,  in 
contrasting  "examination"  with  its  syno- 
nyms, says  it  is  "a  general  term,*'  and  "is 
made  in  order  to  form  a  judgment"  He 
adds,  "An  investigation  is  a  minute  inquiry ; 
a  scrutiny,  a  strict  examination.'*  The  Code 
does  not  declare  how  long,  strict,  or  minute 
an  examination  is  to  be,  in  order  to  become  a 
trial.  It  is  enough  that  there  is  an  inquiry 
of  some  kind.  Mora  v.  Great  Western  Ins. 
Co.,  23  N.  Y.  Super.  Ct  (10  Bosw.)  622, 
627,628. 

"Examination,"  as  used  in  equity  rule 
48,  directing  the  master  not  to  make  any 
statement  of  facts,  charge,  affidavit  examin- 
ation, etc.,  part  of  his  report  but  merely  to 
identify  and  refer  to  it  means  written  exam- 
ination of  witnesses,  taken  either  by  the 
master  himself,  or  by  examiners  appointed 
for  the  purpose.  Clapp  v.  Sherman,  17  Atl. 
130,  131,  16  R.  I.  370. 

Re^eTftmln  ation> 

Gen.  St  1878,  c.  36,  S  67,  requiring  a 
county  superintendent  of  schools  to  keep  rec- 
ords of  all   examinations  of  teachers,  in- 
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eludes  re-examinationB.    School  Dist  No.  10 
▼.  Thelander,  21  N.  W.  554,  556»  82  Mixm. 

47e. 

The  statntes  authorizlBg  the  tward  of 
supervisors  of  each  county  to  examine,  settle, 
and  allow  all  accounts  chargeable  against 
such  county  seem  necessarily  to  imply  the 
exercise  of  judgment  and  discretion  in  set- 
tling and  allowing,  and  to  inyolye  the  right 
to  reject  if  sufficient  reasons  for  allowing 
are  not,  in  their  opinion,  presented.  People 
V.  Supervisors  of  Dutchess  (N.  Y.)  9  Wend. 
506,  509. 

Of  persoa  chmxt^wi  viUi  oviiae* 

Within  the  provision  fixing  the  fees  of 
the  United  States  attorney  for  examination 
before  a  judge  or  commissioner  of  persons 
charged  with  crime,  the  words  ''examination 
of  the  person  charged*'  mean  investigation  of 
the  case,  so  that  allowances  are  made  for  at- 
tendances before  commissioners  when  sworn 
testimony  is  taken,  although  the  person 
charged'  with  crime  is  not  himself  examined. 
But  where  no  accusation  has  been  made,  and 
no  witnesses  sworn  and  examined  by  the 
commissioner,  there  was  not  an  examination 
of  the  person  charged,  within  the  statute. 
United  States  v.  Stanton  (U.  S.)  70  Fed.  890, 
891.  17  C.  C.  A.  475. 

Code,  S  1146,  provides  that,  at  the  com- 
mencement of  the  examination  of  a  prisoner 
before  a  magistrate,  he  shall  be  informed 
that  he  is  at  liberty  to  refuse  to  answer 
questions,  and  that  his  refusal  to  answer 
sball  not  be  used  to  his  prejudice.  Held, 
that  the  commencement  of  the  examination, 
as  the  term  is  used  in  such  statute,  should 
be  construed  to  mean  when,  after  the  war- 
rant of  arrest  is  returned  executed,  the  ac- 
cused is  present  before  the  magistrate,  and 
the  latter,  having  called  and  noticed  the  mat 
ter  of  the  charge,  proceeds  to  read  the  war- 
rant or  state  the  substance  of  the  charge 
orally ;  and  hence  any  statement  made  by  the 
accused  before  the  warrant  was  returned 
might  be  properly  used,  though  he  was  not 
warned  that  he  was  at  liberty  not  to  answer. 
State  V.  Conrad,  95  N.  C.  666,  669. 

Same— Trial. 

In  the  case  of  Gonelly  v.  Dakota  County, 
29  N.  W.  1,  85  Minn.  865,  the  word  "exam- 
ination," in  the  Minnesota  statute  allowing  a 
fee  to  the  sheriff  for  bringing  any  prisoner 
before  any  court  for  examination,  was  held  \ 
not  to  include  a  trial.    "The  statute  nowhere  • 
applies  the  term  to  such  a  trial.    When  used  | 
in  a  criminal  proceeding,  it  is  applied  always  i 
to  a  preliminary  inquiry,  and  never  to  a  final ' 
trial  on  indictment    At  common  law  an  ar- 1 
rest  and  examination  were  proceedings  pre-  { 
liniinary  to  a  final  trial,  and  the  term  'exam- 1 
Ination,'  in  a  criminal  proceeding,  is  a  well- 1 


known  and  well-understood  proceeding,  dis- 
tinct from  final  triaL"  Wagoner  v.  Ramsey 
County  Com'rs,  79  N.  W.  166»  167,  76  Minn. 
868. 

Of  reoesds. 

Code  1876,  S  698,  providing  that  the  rec- 
ords of  the  judge  of  probate's  office  must  be 
free  for  the  examination  of  all  persons  when 
not  In  use  by  him,  cannot  be  construed  to 
entitle  attorneys  at  law  who  are  engaged  in 
loaning  money  to  have  access  to  the  records 
for  the  purpose  of  making  abstracts  of  all 
the  titles  of  real  estate  In  the  county,  to  en- 
able them  in  future  transactions  to  furnish 
abstracts  promptly  as  required.  Randolph  v. 
State,  2  South.  714,  715,  82  Ala.  627,  60  Am. 
Rep.  761. 

Comp.  Laws  1885,  c  25,  f  211,  providing 
that  all  books  and  papers  required  to  be  in 
the  offices  of  county  officers  shall  be  opened 
for  the  examination  of  any  person,  means  an 
examination  by  persons  desiring  some  infor- 
mation which  may  be  readily  gained  by  a 
personal  inspection  of  the  records.  It  does 
not  give  the  right  to  make  copies  of  the  en- 
tire records  In  an  office  for  the  purpose  of 
making  a  set  of  abstract  books.  Cormacks 
▼.  Woloott,  15  Pac.  245,  247,  87  Kan.  891. 

1  Rev.  St  p.  601,  S  1,  provides  that  a 
stockholder  of  a  private  corporation  shall 
have  a  right  at  any  reasonable  time  during 
the  usual  business  hours,  and  within  80  days 
previous  to  an  election  of  directors,  to  exam- 
ine the  books  for  the  purpose  of  ascertaininp: 
who  are  stockholders,  and  thus  entitled  to 
vote.  Held,  that  the  term  ''examine,*'  as 
there  used,  was  not  limited  to  a  mere  inspec- 
tion, but  in  addition,  authorized  stockhold- 
ers to  inspect  and  take  a  copy  or  list  of  the 
names  of  the  stockholders.  Cotheal  v.  Brou 
wer,  5  N.  Y.  (1  Seld.)  562;  Brouwex-  v.  Co- 
theal, 10  Barb.  216. 

Of  Totes. 

Pub.  St  c  7,  f  45,  providing  that  the 
Governor,  with  five,  at  least  of  the  council, 
shall  examine  the  return  of  votes  made  by 
the  city  and  town  clerks  to  the  secretary  of 
the  commonwealth,  as  required  by  section 
40,  and  that  he  shall  issue  his  summons  to 
such  person  as  appears  to  be  chosen,  does  not 
extend  to  an  examination  or  a  recount  of  the 
votes  themselves,  but  includes  merely  an  ex- 
amination of  the  returns  to  ascertain  the 
persons  appearing  to  have  been  chosen  or 
elected  on  the  face  of  the  returns.  Opinion 
of  Justices,  186  Mass.  588,  586. 

EXAMIN ATIOH  OF  A  I.OHO  AOOOTTlTr. 

"Examination  of  a  long  account"  as 
used  in  Act  1788  and  the  Code,  authorizing 
a  compulsory  reference  in  actions  requiring 
the  examination  of  a  long   account   means 
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such  a  case  as  requires  proof  by  testimony  of 
the  correctness  of  the  items  of  composition 
and  long  account,  and  does  not  merely  mean 
a  case  where  it  is  necessary  to  examine  the 
account,  and  ascertain  the  result  or  effect  of 
it  The  practice  came  into  use  when  New 
York  was  a  colony  under  the  Dutch,  and  was 
continued  after  the  conquest  of  the  colony  by 
the  English  as  a  more  satisfactory  mode  of 
procedure  for  the  investigation  of  matters  of 
account  than  on  a  trial  by  a  jury.  The 
Dutch,  as  was  the  usage  in  Amsterdam,  re- 
ferred the  settlement  of  all  such  matters  of 
account  to  three  persons  called  "arbitrators," 
and,  like  some  other  Dutch  usages  or  laws, 
this  was  continued  for  many  years  after 
New  Tork  became  an  English  colony;  these 
three  persons  being  sometimes  called  "arbi- 
trators," and  sometimes  "referees."  (Intro- 
duction to  B.  D.  Smith's  Reports,  zliy;  2 
Rec  of  Mayor's  Court ;  Rec.  of  Mayors,  vols. 
2  to  7.)  The  charter  of  liberties  and  prfvi- 
leges  of  1683,  however,  provided  that  all 
trials  should  be  by  the  verdict  of  12  men 
(appendix  No.  11  to  2  Rev.  Laws  1818), 
which  virtually  abolished  this  mode  of  pro- 
cedure; and  there  was  no  way  then  by 
which  a  matter  involving  an  account  could 
be  tried  at  common  law,  except  by  an  action 
of  account  Baron  Gilbert,  writing  at  a 
much  later  period,  says  that  in  an  action  of 
indebitatus  assumpsit  "no  evidence  can  be 
given  of  an  account  current,  because  such  an 
examination  would  be  tedious  upon  issues, 
and  therefore  in  this  case  an  action  of 
account  is  provided,  wherein  there  is  judg- 
ment quod  computet  before  a  master  or  au- 
ditor, where  the  whole  matters  upon  both 
sides  are  examined,  stated,  and  balanced." 
Gilbert,  Bv.  p.  192.  And  see,  also.  Trials  per 
Pais,  p.  401;  Nasworthy  v.  Wyldman,  1 
Mod.  42;  Lincoln  v.  Parr,  2  Keb.  781;  Scott 
V.  Macintosh,  2  Gamp.  238.  But  the  action 
of  account  was  intricate  in  its  course  of  pro- 
cedure, dilatory,  expensive,  and,  moreover, 
did  not  reach  all  cases  of  accounts,  so  that 
a  bill  in  equity  for  an  accounting  was  prefer- 
able. This  action  therefore  fell  into  disuse, 
and  the  practice  arose  in  England  of  bringing 
indebitatus  assumpsit  in  place  of  it,  the  par- 
ties usually  consenting,  where  the  accoimt 
was  obviously  too  complicated  to  be  tried  by 
a  jury,  to  refer  it  as  in  equity;  and  finally 
the  usage  became  so  general  that  it  was  at 
last  held  (disregarding  the  old  cases)  that 
indebitatus  assumpsit  would  lie,  no  matter 
how  numerous  the  items  in  the  account,  the 
practical  effect  of  which  compelled  parties  to 
consent  to  refer  where  the  accounts  were 
long  or  complicated.  Tomkins  v.  Willsheare, 
6  Taunt  431;  Arnold  v.  Webb,  Id.,  note.  In 
the  colony  of  New  York  the  same  result  took 
place  at  an  earlier  period.  It  was  found  not 
only  that  this  action  would  not  reach  all 
cases  of  accounts,  but  also  that  the  course  of 
procedure  in  it  could  not  be  adapted  to  a 
trial  by  Jury,  which  was  obligatory  in  the 


colony  by  the  charter  of  libertiea  and  privi- 
leges, for  in  this  ancient  action  there  were 
two  judgments — first  that  the  defendant  ac» 
count  or,  as  it  was  called,  "quod  computet" 
upon  which  the  court  assigned  two  auditors, 
who  were  usually  officers  of  the  court  who 
examined  the  parties  under  oath  respecting 
the  account  (a  practice  which  did  not  exist 
in  other  common-law  actions);  and  there 
might  be  a  new  pleading  before  the  auditors 
of  matter  in  discharge  of  the  defendant's  lia- 
bility, which,  if  the  plaintiff  denied,  an  issue 
was  created,  which  the  auditors  certified  to 
the  court  by  whom  a  venire  was  awarded  to 
try  it  and  if  that  issue  was  found  for  the 
plaintiff,  or  if  by  the  examination  before  the 
auditors  any  amount  was  found  to  be  due  by 
the  defendant  there  was  a  second  judgment, 
that  he  pay  to  the  plaintiff  the  sum  found  by 
the  auditors  to  be  due.  Godfrey  v.  Saunders, 
3  WUs.  73,  88  to  118;  4  Anne,  c  10,  f  27; 
Wyche's  Practice,  14;  Co.  Lit  90b;  Wil- 
liams V.  Lee,  1  Mod.  42.  Such  a  procedure 
as  this  was  wholly  inapplicable  to  the  trial 
of  the  issues  of  fact  joined  in  an  action  by  a 
jury,  and,  as  the  remedy  in  equity  was  then 
but  imperfectly  understood  in  the  colony,  the 
action  of  assumpsit  was  resorted  to  as  a 
necessity ;  and  matters  of  account  appear  to 
have  been  tried  in  that  form  before  a  jury 
down  to  1768,  when  the  investigation  of  ac- 
counts before  juries  proved  to  be  so  inconve- 
nient and  unsatisfactory  that  a  statute  was 
passed  in  that  year  establishing  our  present 
mode  of  trial  before  referees.  Magown  v. 
Sinclair  (N.  Y.)  5  Daly,  63,  67. 

FiXAMTNATIOH  OH  OATH. 


Rev.  St  c.  109,  f  78,  declares  that  if  one 
summoned  as  a  trustee  in  foreign  attachment 
knowingly  and  willfully  answers  falsely  on 
his  examination  on  oath,  he  shall  be  pun- 
ished, etc.  Held,  that  the  words  "examina- 
tion on  oath"  were  not  necessarily  limited  to 
an  actual  examination  In  court  on  interroga- 
tories propounded,  but  included,  as  well,  a 
case  where  the  person  summoned  voluntarily 
appeared  and  made  oath  to  his  answer  be- 
fore interrogatories  were  put  to  him.  Lau- 
ghran  v.  Kelly,  62  Mass.  (8  Gush.)  199,  204. 

Practice  Act  f  131,  provides  that  any 
person  owing  debts  to  the  defendant,  or  hav- 
ing in  his  possession  or  under  his  control  any 
credits  or  other  personal  property  belonging 
to  the  defendant  may  be  required  to  attend 
before  a  court  and  be  examined  on  oath  re- 
specting the  same.  This  section  also  pro- 
vides that  the  defendant  may  be  required  to 
attend  for  the  purpose  of  giving  information 
respecting  his  property,  and  may  be  examin- 
ed on  oath.  Held,  that  the  word  ''examine," 
as  there  used,  was  not  limited  to  an  examina- 
tion in  relation  to  property  of  the  defendant 
in  possession  of  others,  so  as  to  limit  the  ex- 
amination of  the  defendant  only  to  the  exam- 
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Inatlon  of  him  In  the  capacity  of  a  witness 
against  the  garnishee,  but  comprehended  an 
examination  of  the  defendant  himself  In  a 
direct  proceeding  against  him  for  the  dlscoy- 
ery  of  property  concealed,  etc.  Blvlns  t. 
Harris,  8  Not.  163,  ISfi. 

FiXAMTNATIOH  PRO  INTEBE8SE  SUO. 

When  any  person  claims  to  be  entitled 
to  an  estate  or  other  property  sequestered* 
whether  by  mortgage  or  judgment,  lease, 
or  otherwise,  or  has  a  title  paramount  to 
the  sequestration,  he  should  apply  to  the 
court  to  direct  an  inquiry  whether  the  ap- 
plicant has  any,  and  what,  Interest  In  the 
property  sequestered.  This  Inquiry  Is  called 
an  "examination  pro  Interesse  suo."  Krlp- 
pendorf  y.  Hyde,  4  Sup.  Ct.  27,  30,  110 
U.  S.  276,  28  Lw  Ed.  146  (citing  Danlell,  Gh. 
Prac.  p.  1067). 

Where  a  person  claims  title  to  an  es- 
tate or  other  property  sequestered,  whether 
by  mortgage  or  Judgment  liens  or  otherwise, 
or  has  a  title  paramount  to  the  sequestra- 
tion, the  proper  course  Is  to  apply  to  the 
court  to  direct  the  plaintiff  to  exhibit  inter- 
rogatories before  one  of  the  masters,  in  or^ 
der  that  the  party  applying  may  examine 
as  to  his  titie  to  the  estate.  An  examination 
of  this  sort  is  called  an  "examination  pro 
interesse  suo."  Hltz  y.  Jenks,  22  Sup.  .Ot 
598,  603,  185  Sup.  Ot  155,  46  L.  Ed.  851. 

EXAMmnf O  COUBT. 

When  the  magistrate  sits  for  the  purpose 
of  inquiry  into  a  criminal  accusation  against 
any  person,  this  is  called  an  "examining 
court*'    Code  Cr.  Proc.  Tex.  1885,  art  62. 

On  the  hearing  of  a  writ  of  habeas  cor- 
pus, a  judge  does  not  constitute  an  examin- 
ing court,  and  the  testimony  of  a  witness 
there  taken,  reduced  to  writing  and  signed 
by  him,  is  incompetent  on  the  trial.  Ohlld- 
ers  y.  State,  80  Tex.  App.  160,  16  &  W.  903, 
28  Am.  St  Bep.  889. 


EXAPPROPRIATION. 

"Exapprqprlation"  is  a  seizure  of  so 
much  of  priyate  owners'  property  as  is  nec- 
essary for  the  public  use.  When  the  public 
purpose  is  accomplished  or  has  ceased  to  ex- 
ist, the  residue  of  the  property  belongs  to 
the  original  owner.  Brownsyllle  y«  Gayazos, 
4  Fed.  Gas.  460,  465. 


EXCAVATE. 

"Excayatlng,**  as  used  in  Gen.  St  1884, 
f  6230,  glylng  any  one  who  performs  labor 
in  grading,  filling  in,  or  excayating  any  land 
h  mechanic's  lien  therefor,  "excayating"  does 


not  mean  any  digging  or  making  a  hole,  but 
refers  to  excayations  in  making  improye- 
ments  on  the  land;  and  so  drilling  for  the 
purpose  of  exploring  mines  is  not  such  an 
excayation  as  will  entitie  one  to  a  mechanic's 
lien  therefor.  Oolyln  y.  Weimer,  65  N.  W. 
1079,  1080,  64  Minn.  37. 

"Excayating,"  as  used  in  a  written  con- 
tract proyidlng  that  a  person  should  do  all 
the  excayating,  grading,  etc.,  for  a  certain 
sum,  does  not  include  the  blasting  of  rock. 
Hellwig  y.  Blumenberg,  7  N.  Y.  Supp.  746, 
55  Hun,  605. 

EXOAVATIOH. 

Digging  synonymous,  see  "Digging.** 

The  term  "excayations  and  workings," 
as  used  in  the  act  relating  to  mines  and  min- 
ing. Includes  all  the  excayated  parts  of  a 
mine— those  abandoned  as  well  as  the  pla- 
ces actually  being  worked — ^also  all  under- 
ground workings  and  shafts,  tunnels,  and 
other  ways  and  openings,  all  such  shafts, 
slopes,  tunnels,  and  other  openings  in  the 
course  of  being  sunk  or  drlyen,  together  with 
all  roads,  appliances,  machinery,  and  mate- 
rial connected  with  the  same  below  the  sui^ 
face.  Purd.  D\f^  Laws  Pa.  1884»  yot  2,  col. 
3150,  f  349. 


EXCEED. 

See  "Not  Exceeding.** 

A  statement  by  the  owner  of  a  home- 
stead, filed  In  claiming  his  exemption,  which 
states  that  the  property  does  not  exceed  in 
yalue  the  sum  of  $5,000,  Is  to  be  construed 
as  meaning  an  estimation  that  the  property 
is  worth  about  $5,000.  Southwlck  y.  Dayis, 
21  Pac  121,  122,  78  Oal.  504. 

9  &  10  Vict  c  95,  f  122,  the  object  of 
which  was  to  giye  a  summary  remedy  in 
the  county  court  to  the  landlord  on  a  hold- 
ing over  by  the  tenant  "where  the  yalue  of 
the  premises,  or  the  rent  payable  in  respect 
of  such  tenancy,  did  not  exceed  the  sum  of 
fifty  pounds"  by  the  year,  would  giye  the 
county  court  jurisdiction  if  either  the  rent 
or  the  yalue  fall  short  of  £50.  In  re  Earl  of 
Harrington,  2  El.  &  Bl.  669,  671. 

Oode  Prac.  art  575,  giylng  the  appellant 
the  right  to  a  suspenslye  appeal,  proyided 
he  giye  his  obligation,  with  a  good  security, 
residing  within  the  jurisdiction  of  the  court, 
for  a  sum  "exceeding  by  one-halT'  the 
amount  for  which  the  judgment  was  giyen, 
means  an  amount  that  is  at  least  greater  by 
one-half;  and  hence,  where  the  judgment 
was  for  $300,  a  bond  for  $1,000  was  sufficient 
State  ex  rel.  Adams  y.  Judise  Second  Judicial 
Dist.  21  La.  Ann.  6^  6& 
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EXCELLENT. 

A  statement  In  negotiations  leading  to 
the  sale  of  cloth  that  It  is  an  excellent  piece 
of  cloth,  even  though  false,  is  not  a  false 
representation,  but  is  a  mere  pulling  of  the 
goods.    State  7.  Hefner,  84  N.  G.  761,  763. 

EXCEPT. 

The  word  "except"  means  •'not  Includ- 
ing." Austin  7.  Willis,  8  South.  94,  90  Ala. 
421. 

The  phrase  "except  as  herein  provided," 
in  the  printed  part  of  a  fire  insurance  policy 
Issued  to  a  carrl^,  in  which  the  insurer 
agrees  lo  make  good  unto  the  said  insured 
the  immediate  loss  and  damage,  not  exceed- 
ing, etc.,  "except  as  herein  provided,"  as 
shall  happen  by  Are  to  the  property,  modifies 
the  immediate  preceding  clause,  and  not  the 
words  "loss  or  damage."  The  words  of  the 
phrase,  In  the  connection  which  they  stand, 
are  quite  susceptible  of  being  read  as  re- 
ferring to  the  written  as  well  as  the  subse- 
quent printed  portions,  and  as  modifying 
the  immediately  preceding  terms,  limiting 
the  extent  of  liability.  Fire  Ins.  Ass'n  v. 
Merchants'  ft  Miners'  Transp.  Ck>.,  7  Atl.  906, 
908,  66  Md.  839,  69  Am.  Rep.  162. 

"Sunday  excepted,"  as  used  In  Const 
art  4,  S  17,  Umiting  the  time  within  which 
the  Governor  may  return  a  bill  to  the  Legis- 
ture  without  his  approval  to  10  days,  "Sun- 
day excepted,"  prevents  the  Governor  from 
being  deprived  of  one  of  the  10  days  In  case 
the  last  day  should  fall  on  Sunday,  which, 
being  a  holiday,  would  take  away  the  op- 
portunity of  returning  the  bill  with  his 
objections  on  that  day,  and  does  not  mean 
any  intervening  Sunday.  People  y.  Whit- 
man, 6  Gal.  669,  660. 

As  aooepted. 

The  word  "except,**  written  and  signed 
by  the  drawee  of  a  bill  of  exchange,  is  an 
acceptance  of  it  Vanstrum  v.  Liljengren, 
33  N.  W.  655,  37  Minn.  191.  And  parol  proof 
that  this  is  so  is  admissible.  Gortelyou  ▼. 
Maben,  36  N.  W.  169, 160,  22  Neb.  697,  3  Am. 
St  Rep.  284. 

In  an  action  against  the  drawee  of  a 
bill  of  exchange,  who  wrote  across  the  bill, 
'^excepted,  Apr.  22,  '61,"  and  signed  his 
name  thereto,  It  was  contended  that  the 
word  "excepted,"  written  across  the  face  of 
the  bill,  was  equivocal,  and  not  an  absolute 
acceptance,  and  liable,  therefore,  to  be  qual- 
ified by  parol  testimony  of  what  took  place 
at  the  time.  The  court  said:  "To  constitute 
an  acceptance,  no  special  words  are  neces- 
sary. The  signature  alone  of  the  drawee 
across  the  face  of  the  bill  will  constitute  a 
written  acceptance.  It  is  a  presumption  of 
law  In  this  case  that  the  word  'excepted' 


was  used  In  the  sense  of  'accepted,'  and 
constitutes  an  absolute  written  acceptance — 
as  much  so  as  if  the  word  'accepted'  had 
been  used.  This  being  the  legal  result  of 
the  facts,  It  follows  that  no  parol  evidence 
can  be  admitted  to  prove  a  conditional  ac- 
ceptance, as  that  would  be  contradicting 
the  written  evidence."  Meyer  v.  Beardsley, 
30  N.  J.  Law  (1  Yroom)  236,  243. 

As  vatil. 

A  contract  between  several  parties  by 
which  they  covenanted  with  each  other  to 
open  a  road  leading  to  and  crossing  their 
several  premises,  and  keep  the  same  open, 
and  build  and  support  fences  according  to 
such  road,  referring  to  a  gate  then  construct- 
ed across  the  road,  stated:  "N.  B.  The  gate 
above  mentioned  across  said  road  Is  to  be 
kept  up  except  by  the  consent  of  the  par- 
ties." Thereafter,  by  agreemrat,  the  road 
was  widened,  and  thereupon  the  gate  was 
removed.  Thereafter  plaintiff  re-established 
the  gate  across  the  road;  claiming  that 
either  party  to  the  covenant  refusing  to 
have  the  gate  down,  might  pat  It  up  and 
maintain  it  This  construction  was  clearly 
erroneous.  The  memorandum  means  that 
the  gate  Is  to  be  kept  up,  except  by  consent 
"it  shall  be  pulled  down  and  .removed." 
These  words  must  be  added  to  make  sense 
of  the  clause,  and  In  this  reading  the  word 
"except"  has  properly  the  sense  of  **untll," 
and  then  the  removal  determined  the  right 
Fowie  7.  BlgeloWt  10  Mass.  879,  888. 

EXOEPnOH. 

An  "exception,"  as  the  term  Is  used 
with  reference  to  contracts,  is  the  taking 
some  part  of  the  subject-matter  of  the  con- 
tract out  of  it  Wilmington  &  R.  R.  Go.  7. 
Robeson,  27  N.  G.  891,  393. 

The  word  "exception,"  as  used  in  a  con- 
tract Indicates  that  something  is  taken  out 
from  the  principal  matter  provided  for  in 
the  clause  or  paragraph  In  which  the  word 
is  found,  and  not  that  something  is  taken 
out  of  or  changed  from  other  provisions 
in  other  clauses  of  the  entire  contract  Thus, 
in  a  subsequent  agreement  for  the  sale  of 
ore  in  different  levels  of  a  mine  according 
to  the  original  contract  of  sale,  but  contain- 
ing an  exception  as  to  the  percentage  of  min- 
eral in  the  ore,  cannot  apply  to  the  first 
contract  Anvil  Min.  Co.  v.  Humble,  14 
Sup.  Gt  876,  878,  163  U.  S.  640,  38  L.  Ed. 
814. 

In  Golumbla  Ina  Go.  of  Alexandria  v. 
Lawrence.  36  U.  S.  (10  Pet)  607.  617,  618.  9 
L.  Ed.  612.  the  court  expressed  the  opinion 
"that  a  loss  by  fire  occasioned  by  the  mere 
fault  and  negligence  of  the  assured,  or  his 
servants  or  agents,  and  without  fraud  or 
design."  Is  a  loss  within  the  polVcy.  upon 
the  general  ground  that  the  fire  la  the  prox- 
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iznate  cause  of  the  loss,  and  also  upon  the 
ground  that  the  express  exceptions  in  poli- 
cies against  fire  leave  this  within  the  scope 
of  the  general  terms  of  such  policies.  St 
John  ▼.  American  Mut  Fire  &  Marine  Ins. 
Ck>.  (N.  Y.)  1  Dner,  371,  881. 

Proviso  dlstiagqished^ 

See,  also»  "Proviso." 

An  exception  exempts  absolutely  from 
the  operation  of  an  engagement  or  an  enact- 
ment. A  proviso  defeats  their  operation  con- 
ditionally. An  exception  takes  out  of  an 
engagement  or  an  enactment  something 
which  would  otherwise  be  part  of  the  sub- 
ject-matter of  it  A  proviso  avoids  them  by 
way  of  defeasance  or  excuse.  N.  &  M. 
Friedman  Co.  v.  Atlas  Assur.  Go.  (Mich.) 
94  N.  W.  757,  761  (citing  Western  Assur.  Co. 
V.  J.  H.  Mohlman  [U.  S.]  28  C.  C.  A.  157, 
40  L.  R.  A.  561,  83  Fed.  811);  State  ex  rel. 
Crow  V.  City  of  St  Louis,  73  S.  W.  623,  629, 
174  Mo.  125,  61  L.  R.  A.  593;  Rowell  v. 
Janvrin,  45  N.  B,  898,  400,  151  N.  Y.  60; 
Acker,  Merrall  &  Condit  v.  Richards^  71  N. 
Y.  Supp.  929,  981,  63  App.  Div.  805. 

In  determining  whether  a  provision  Is 
an  exception  or  a  proviso,  the  mere  location 
of  the  clause— as  to  whether  it  is  In  close 
connection,  or  not,  with  the  subject-matter  of 
the  Insurance — ^is  not  of  course,  controlling; 
nor  is  it  to  be  construed  as  if  it  were  re- 
moved from  its  position  among  the  provisos, 
and  incorporated  with  the  clause  descriptive 
of  the  subject-matter,  by  the  mere  use  of 
the  words  "except  as  hereinafter  provided." 
The  most  important  element,  however,  in 
determining  whether  a  particular  clause 
expresses  a  condition  or  an  exception,  is  the 
nature  of  the  clause  itself.  Therefore  a 
clause  in  an  insurance  policy,  among  the 
provisos,  which  provided  that  if  the  build- 
ing, or  any  part  thereof,  f&ll,  except  as  the 
result  of  fire,  all  Insurance  by  this  policy 
on  such  building  or  its  contents  shall  imme- 
diately cease,  was  a  condition  subsequent, 
and  not  an  exception.  Western  Assur.  Co. 
V.  J.  H.  Mohlman  Co.  (U.  S.)  83  Fed.  811,  818, 
28  C.  C.  A.  157,  40  L.  R.  A.  761. 

EXCEPTION  (In  Deed). 

"An  exception  in  a  deed  is  always  a 
part  of  the  thing  jg^ranted  and  of  a  thing 
in  being."  Morrison  v.  First  Nat  Bank,  38 
Atl.  782,  88  Me.  155. 

In  1  Shep.  Touch.  77,  an  exception  in  a 
deed  is  thus  defined,  and  its  requisites  stat- 
ed: "An  exception  is  a  clause  in  a  deed 
whereby  the  feoffer,  donor,  grantor,  lessor, 
etc.,  doth  except  somewhat  out  of  that  which 
he  had  granted  before  by  the  deed.  ♦  ♦  ♦ 
In  every  good  exception  these  things  must 
always  concur:  (1)  The  exception  must  be 
by  apt  words.    (2)  It  must  be  of  part  of  the 


thing  granted,  and  not  of  some  other  tUlng. 
(3)  It  must  be  part  of  the  thing  only,  and 
not  of  all,  the  greater  part,  or  the  effect  of 
the  thing  granted.  (4)  It  must  be  of  such  a 
thing  as  is  severable  from  the  thing  granted, 
and  not  of  an  inseparable  Incident  (5)  It 
must  be  of  such  a  thing  as  he  that  doth  ex- 
cept may  have,  and  doth  properly  belong  to 
him.  (6)  It  must  be  of  a  particular  out  of  a 
general  thing,  and  not  of  a  particular  out  of  a 
particular  thing,  or  of  a  part  of  a  certainty. 
(7)  It  must  be  certainly  described  and  set 
down."  Frank  v.  Myers,  11  South.  832,  834, 
97  Ala.  437. 

An  exception  in  a  deed  or  other  instru- 
ment is  something  existing  before  as  a  part 
of  the  thing  granted,  and  which  is  excepted 
from  the  operation  of  the  conveyance. 
Gould  V.  Glass,  19  Barb.  179,  192;  La  Point 
V,  Cady  (Wis.)  2  Pin.  515,  522  (quoting  1 
Sanders,  PI.  &  £v.  393);  Billot  v.  Small,  29 
N.  W.  158»  159,  85  Minn.  396,  59  Am.  Rep. 
329;  Winston  v.  Johnson,  45  N.  W.  958,  959, 
42  Minn.  398;  State  v.  Wilson,  42  Me.  9,  21; 
Gould  V.  Howe,  23  N.  E.  602,  603,  131  111. 
490;  Engel  v.  Ayer,  27  AU.  352,  354,  85  Me. 
448;  Inhabitants  of  Wlnthrop  v.  Fairbanks, 
41  Me.  307,  811;  Blackman  v.  Striker,  37 
N.  E.  484^  485,  142  N.  Y.  555;  Langdon  v. 
City  of  New  York.  6  Abb.  N.  C.  314,  321; 
Case  V.  Haight  (N.  Y.)  3  Wend.  632,  635; 
Fischer  v.  Laack,  45  N.  W.  104,  105,  76  Wis. 
318;  Darling  v.  Crowell,  6  N.  H.  421,  423 
(quoting  Ploud.  195,  361;  Dyer,  69;  Co.  Lit 
47;   Pet  Ab.  7,  673). 

Whatever  may  pass  by  the  words  of  the 
grant  may  be  excepted  by  like  words,  and 
the  same  consequences  attach  to  such  an  ex- 
ception as  would  attach,  had  it  been  a  grant. 
Loveland  v.  Clark,  18  Pac.  544,  548,  11  Colo. 
265  (citing  8  Washb.  Real  Prop.  431,  485). 

An  exception  is  always  a  part  of  the 
thing  granted  and  of  a  thing  in  esse,  as  an 
acre  out  of  the  manor;  that  is,  out  of  the 
original  a  part  may  be  excepted,  but  no  part 
of  a  certainty,  as  out  of  20  acres  1.  Cutler 
V.  Tufts,  20  Mass.  (3  Pick.)  272-277  (citing  1 
Co.  Inst  47a). 

"Elxcepting,"  as  used  in  a  conveyance 
granting  real  estate,  but  excepting  some- 
thing connected  therewith,  implies  "an  ex- 
ception out  of  the  conveyance  of  a  part  or 
parcel  of  the  very  thing  granted,  and  is  ap- 
propriate to  describe  the  exclusion  of  the 
land  Itself  from  the  operation  of  the  deed." 
Keeler  v.  Wood,  80  Vt  242,  246. 

An  exception  in  a  deed,  "excepting  and 
reserving,  however,  the  full  right  forever,  of 
keeping  and  maintaining  a  booth  or  booths 
on  the  flats  between  high  and  low  water 
mark  of  said  river  along  the  premises  hereby 
conveyed,  either  to  use  myself,  or  to  let  or 
sell  to  other  persons,"  shows  a  clear  and  un- 
mistakable intention  to  except  and  reserve  a 
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perpetual  right,  Inheritable  and  transferable, 
and  not  a  personal  easement,  limited  by  life- 
time. Engel  T.  Ayer,  27  Ati.  852,  354,  85  Me. 
448. 

Where  a  deed  conveying  land  in  certain 
grants  described  boiindaries  which  Included 
40,000  acres,  and  excepted  and  reserved  all 
of  such  grants  not  Included  within  such 
boundaries,  in  construing  such  deed  it  is  not 
necessary  to  notice  the  4istinction  found  in 
the  books  between  an  exception  and  a  res- 
ervation. Under  our  system  of  conveyan- 
cing, treating  all  Instruments  as  mere  con- 
tracts, in  which  the  intention  of  the  parties 
is  to  be  arrived  at  from  tne  language  used  by 
them,  In  connection  with  the  surrounding 
circumstances,  the  result  In  such  a  deed 
would  be  the  same,  whether  the  term  were 
"reservation"  or  "exception,"  and  the  dis- 
tinction stated  by  the  text-writers  is  of  no 
practical  Importance.  The  grants  referred 
to  specifically  define  the  land  embraced  in 
them,  and  the  40,000-acre  boundary  renders 
certain  where  the  exception  is  to  be  found. 
The  effect  of  an  exception  or  reservation,  in 
this  view,  is  held  by  all  the  authorities  to  be 
that  the  same  consequences  attach  to  such 
an  exception  as  would  have  attached  had  It 
been  a  grant.  And  so  the  reservation  In  such 
a  deed  Is  held  to  be  a  grant  to  a  right  out  of 
the  granted  premises  by  force  and  effect  of 
the  reservation  Itself.  And  a  deed  purporting 
to  be  inter  partes,  by  which  an  estate  is  con- 
veyed to  the  grantee,  if  the  deed  Is  accepted 
by  the  grantee,  is  held  to  be  the  deed  of  both 
parties,  though  only  signed  by  the  grantor. 
Goal  Creek  Mln.  Go.  t.  Heck,  83  Tenn.  497, 
504,505. 

A  provision  in  a  deed  to  a  railroad  com- 
pany, "said  company  to  build  a  crossing  over 
said  railroad  to  pass  to  the  back  land  with 
cart  or  otherwise,"  could  not  constitute  an 
exception.  The  office  of  a  provision  of  that 
description  is  to  exclude  from  the  grant,  and 
retain  to  the  grantor,  some  portion  of  his 
estate;  whatever  is  thus  excluded  remaining 
in  him  as  of  his  former  right  and  title,  be- 
cause it  is  not  granted.  A  reservation,  on 
the  other  hand,  is  a  new  creation  of  some- 
thing not  previously  existing.  The  grantee 
under  the  deed  was  subjected  by  its  terms 
to  the  duty  of  building  a  crossing  over  the 
proposed  railroad,  to  be  used  to  pass  to  the 
back  land  with  cart  or  otherwise.  The  rail- 
road was  yet  to  be  constructed.  Whatever 
was  thus  to  be  done  was  to  be  done  as  a  new 
thing  in  the  future,  and  the  words  in  ques- 
tion therefore  are  to  be  construed  as  a  reser- 
vation. Knowlton  v.  New  York,  N.  H.  &  H. 
B.  Co.,  44  Ati.  8,  9,  72  Conn.  188. 

The  phrase  "except  two  acres  in  the 
southeast  comer,"  as  contained  in  the  de- 
scription of  a  deed,  must  be  construed  to 
mean  two  acres  in  such  comer,  lying  in  a 
square^  and  bounded  by  four  equal  sides. 


Oreen  v.  Jordan,  8  South.  513,  514,  83  Ala. 
220,  3  Am.  St.  Rep.  711  (citing  Doe  T.  Clay- 
ton. 81  Ala.  391,  2  South.  24). 

Reserration  distinciilslied. 

An  exception  In  a  deed  is  something  re- 
served out  of  the  thing  granted  which  was 
in  existence  at  the  time  of  the  execution  of 
the  conveyance.  It  differs  from  a  reserva- 
tion, which  Is  something  created  or  reserved 
out  of  the  thing  granted  which  had  no  prior 
existence,  as  an  easement,  etc  Winston  v. 
Johnson,  45  N.  W.  958,  959,  42  Minn.  398; 
Cunningham  v.  Knight  (N.  Y.)  1  Barb.  899, 
407  (citing  Cruise's  Dig.  tit  82,  "Deed,"  a 
3);  Smith  v.  Comell  University,  45  N.  Y. 
Supp.  640,  641,  21  Misc.  Rep.  220;  Mitchell  v. 
Thome,  82  N.  B.  10,  12,  134  N.  Y.  536,  80 
Am.  St  Rep.  699;  Schoonmaker  ▼.  Hoyt,  25 
N.  Y.  Supp.  837,  839,  72  Hun,  407;  Myers  v. 
Bell  Tel.  Co.,  82  N.  Y.  Supp.  83,  84,  83  App. 
Dlv.  623;  Inhabitants  of  Winthrop  v.  Fair- 
banks, 41  Me.  307,  811,  312;  Randall  v.  Ran- 
dall, 59  Me.  338,  840;  Klster  v.  Reeser,  98 
Pa.  1,  5,  42  Am.  Rep.  608;  Moffitt  v.  Lytle, 
30  AU.  922,  923,  165  Pa.  173;  Cocheco  Mfg. 
Co.  V.  Whittler,  10  N.  H.  805,  310;  Snoddy  v. 
Bolen,  24  S.  W.  142,  143,  122  Mo.  479,  24  L. 
R.  A.  507;  Hurd  v.  Curtis,  48  Mass.  (7  Mete) 
94,  110;  Sears  v.  Ackerman,  72  Pac.  171, 
172,  138  Cal.  583. 

"According  to  Shep.  Touchst  80,  a  res- 
ervation is  a  clause  In  a  deed  whereby  the 
donor,  lessor,  grantor,  etc.,  doth  reserve 
some  new  thing  to  himself  out  of  that  which 
he  granted  before.  An  exception  Is  a  clause 
in  a  deed  whereby  the  grantor,  etc.,  doth  ex- 
cept somewhat  out  of  that  which  he  had 
granted  before  by  the  deed.  A  reservation 
differs  from  an  exception  In  this:  that  the 
latter  is  ever  part  of  the  thing  granted  and  of 
the  thing  In  esse  at  the  time,  but  the  former 
is  of  a  thing  newly  created  or  reserved  out 
of  a  thing  demised  that  was  not  in  esse  be- 
fore." Bryan  v.  Bradley,  16  Conn.  474,  482; 
Bowman  v.  Wathem,  Fed.  Gas.  1,740;  Cun- 
ningham V.  Knight  (N.  Y.)  1  Barb.  399,  407; 
Craig  V.  Wells,  11  N.  Y.  815,  821,  822;  Good- 
rich V.  Eastern  B.  R.,  87  N.  H.  149,  164,  167. 

Where  the  owner  of  platted  lands  dedi- 
cates the  streets  to  the  public,  except  the 
right  to  all  valuable  minerals  in  such  land, 
which  are  reserved,  together  with  the  right 
to  mine  the  same,  such  provision  constitutes 
an  exception,  and  not  a  reservation.  Snoddy 
V.  Bolen  (Mo.)  24  &  W.  142,  144,  24  U  R.  A. 
507. 

An  exception  is  equivalent  to  the  recon- 
veyance of  land  already  conveyed.  A  right 
of  way  is  not  an  exception,  but  a  reservation. 
Calhoun  Gold  Min.  (>>.  v.  AJax  Gold  Mln.  Co., 
59  Pac.  607,  615,  27  O>lo.  1,  50  L.  R.  A.  209, 
83  Am.  St  Rep.  17. 

Both  a  reservation  and  an  exception 
must  be  a  part  of  or  arise  out  of  that  which 
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Is  granted  in  a  deed.  The  difference  Is  that 
an  exception  la  sometbing  taken  back  out 
of  the  estate  then  existing  and  clearly  grant- 
ed, while  a  reservation  is  something  issuing 
out  of  what  is  granted.  So,  where  a  man 
grants  a  tract  of  land  described  by  metes 
and  bounds,  except  one  acre,  which  is  also 
practically  described,  there  is  an  exception 
if  the  acre  never  passes;  but,  on  the  other 
hand,  if  one  grants  a  tract  of  land  without 
any  exception  of  a  part,  but  reserves  rent  or 
some  right  which  he  may  exercise  in  relation 
to  the  estate  as  to  cutting  timber,  or  to  have 
an  easement  of  some  kind  therein,  this  is  a 
reservation;  and  so,  where  a  conveyance  of 
a  sawmill  provided  that  the  grantor  reserved 
all  slabs  made  at  the  mill,  there  was  a  reser- 
vation. Adams  v.  Morse,  51  Me.  407,  488; 
Winthrop  v.  Fairbanks,  41  Me.  SOT,  311. 

The  distinction  between  a  reservation 
and  an  exception  is  that  a  reservation  is 
never  of  any  part  of  the  estate  itself,  but  of 
something  issuing  out  of  it — as,  for  instance, 
rent  or  some  right  to  be  exercised  in  relation 
to  the  estate,  as  to  cut  timber  upon  it  An 
exception,  upon  the  other  hand,  must  be  a 
part  of  the  thing  granted,  or  described  as 
granted,  and  can  be  nothing  else.  A  reserva- 
tion is  always  of  something  taken  back  out 
of  that  which  is  already  granted,  while  an 
exception  is  of  some  part  of  the  estate  not 
granted  at  all.  Craig  v.  Wells,  11  N.Y.  (1  Kern) 
315,  approved  in  Blackman  v.  Striker,  37  N. 
E.  484,  485,  142  N.  Y.  555.  A  provision  in  a 
deed  of  two  lots  saving  and  excepting  there- 
from 15  square  feet  as  a  way  to  the  grantor's 
cellar,  the  property  containing  the  cellar  be- 
ing conveyed  to  a  third  person  by  a  deed  in- 
cluding the  Tight  of  way  mentioned  in  the 
first  deed,  such  reservation  constitutes  an  ex- 
ception, and  not  a  reservation.  Mount  v. 
Hambley,  50  N.  Y.  Supp.  813,  815,  22  Misc. 
Rep.  454. 

An  exception  is  said  to  be  a  withdrawal 
from  the  operation  of  a  grant  of  some  part 
of  the  thing  granted,  while  a  reservation  is 
of  some  new  thing  issuing  out  of  what  is 
granted.  Thus,  where  real  estate  is  granted, 
a  portion  thereof  may  be  excepted  from  the 
terms  of  the  conveyance,  or  the  trees  or 
woods  grown  thereon.  If  the  exception  be 
valid,  the  title  to  the  thing  excepted  remains 
in  the  grantor,  the  same  as  if  no  grant  had 
been  made.  A  reservation,  while  not  affect- 
ing the  title  to'  the  thing  granted,  may  re- 
serve to  the  grantor  the  right  to  the  use  or 
enjoyment  of  a  portion  thereof,  i^s  an  ease- 
ment, the  right  to  pass  over,  or  the  like. 
Thus  a  conveyance  of  land  subject  to  a  lease 
which  expires  on  a  specified  day  (the  6th), 
subject  to  the  lease,  does  not  create  an  ex- 
ception or  reservation.  Biseley  v.  Spooner, 
36  N.  W.  659,  660,  23  Neb.  470,  8  Am.  St 
Rep.  128. 

It  is  said  that,  although  the  terms  "ex- 
ception"  and   "reservation"   are   frequently 


used  as  substantially  synonymous,  yet  th^ 
are  in  reality  different  A  reservation  is  a 
clause  in  a  deed  whereby  the  grantor  re- 
serves something  to  himself  out  of  that 
which  he  granted  before.  This  differs  from 
an  exception,  which  is  always  a  part  of  the 
thing  granted,  and  of  a  thing  in  existence  at 
the  time.  A  reservation  is  always  something 
taken  back  out  of  that  which  is  granted, 
while  an  exception  is  some  part  of  the  estate 
not  granted  at  all.  A  reservation  is  never  of 
any  part  of  the  estate  itself,  but  of  something 
issuing  out  of  it— as,  for  instance,  rent,  or 
some  right  to  be.  exercised  in  relation  to  the 
estate,  as  to  cut  timber  upon  it  An  excep- 
tion, on  the  other  hand,  must  be  a  portion  of 
the  thing  granted,  or  described  as  granted, 
and  must  also  be  of  something  which  can  be 
enjoyed  separately  from  the  thing  granted. 
Where  a  deed  of  a  certain  piece  of  land  re- 
served the  right  to  cut  and  remove  all  the 
pine  timber  or  trees  upon  said  premises,  and 
provided  that  the  right  ''is  hereby  reserved 
by  the  grantor  to  enter  upon  said  lands  at 
any  time  within  two  years  from  the  date  of 
the  deed  for  the  purpose  of  cutting  or  remov- 
ing the  trees  or  timber  so  reserved,**  it  was 
held  that  there  was  a  reservation,  and  not 
an  exception,  so  that  the  absolute  right  of 
property  in  the  trees  was  not  excepted  out 
of  the  estate  granted,  but  there  was  only  a 
right  reserved  to  enter  within  two  years  and 
cut  and  remove  the  trees.  Rich  v.  Zeilsdorff , 
22  Wis.  544,  547,  99  Am.  Dec.  81. 

A  reservation,  and  not  an  exception,  is 
created  by  a  deed  conveying  certain  premises 
by  excepting  and  reserving  the  right  and 
privilege  of  taking  water  from  a  stream  on 
the  premises  conveyed,  and  also  the  right 
and  privilege  of  three  watering  places. 
Smith  V.  Cornell  University,  45  N.  Y.  Supp. 
640,  641,  21  Misc.  Rep.  220. 

A  deed  conveying  certain  premises,  ex- 
cepting and  reserving  the  right  of  interment 
on  the  land  reserved  for  that  purpose  in  the 
land  conveyed,  is  an  exception  and  not  a  res- 
ervation. Mitchell  V.  Thome,  32  N.  B.  10, 
12,  134  N.  Y.  536,  30  Am.  St  Rep.  699. 

The  owner  of  a  parcel  of  land  granted, 
by  a  deed  duly  recorded,  to  A.,  a  part  of  the 
land,  and  a  right  to  maintain  a  dam  on  the 
rest  and  afterwards  conveyed  to  a  third  per- 
son the  whole  parcel,  reserving  all  the  rights 
of  A.,  his  heirs  and  assignees,  therein.  Held, 
that  this  created  an  exception,  and  not  a  res- 
ervation. Stockwell  T.  CouiUard,  129  Mass. 
231,  233. 

Reserration  synoaymaiis* 

The  terms  "exception"  and  "reservation" 
are  often  used  in  the  same  sense,  the  techni- 
cal distinction  being  disregarded.  Though 
apt  words  of  reservation  be  used,  they  will 
be  construed  as  an  exception  if  such  was  the 
design  of  the  parties.  Kister  v.  Reeser,  98 
Pa.  1,  5,  42  Am.  Rep.  606;   Bryan  v.  Brad- 
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ley,  16  Conn.  474,  482;  Biles  t.  Tacoma,  O. 
&  6.  H.  R.  Co.,  82  Pac.  211,  212,  5  Wash. 
509;  Winthrop  y.  Inhabitants  of  Fairbanks* 
il  Me.  307,  811«  812. 

The  words  "exception"  and  "reservation" 
are  used  synonymously  in  grants,  and  have 
the  same  effect.  The  effect  of  a  deed  does 
not  depend  upon  the  use  of  one  or  the  other 
of  these  terms,  but  on  the  facts  which  they 
represent  Bowman  y.  Wathen,  3  Fed.  Caa. 
1076,  1082. 

The  words  "reserving"  and  "excepting" 
are  often  used  Indiscriminately,  and  whether 
a  particular  provision  is  an  exception  or  a 
reservation  does  not  depend  upon  the  use  of 
the  word  "reserving"  or  "excepting,"  but 
upon  the  nature  and  effect  of  the  provision 
itself.  Stockwell  v.  Coulllard,  129  Mass.  231, 
233;  Martin  v.  Cook,  60  N.  W.  679,  680,  102 
Mich.  267;  Negaunee  Iron  Co.  T.  Iron  Cliffs 
Co.  (Mich.)  96  N.  W.  468,  474;  Smith  v.  Fur- 
bish,  44  Ati.  398,  406,  68  N.  H.  123,  47  U 
R.  A.  226;  Fischer  T.  Laack,  46  N.  W.  104, 
105,  76  Wis.  313. 

A  deed  contained  a  specific  description 
of  the  land  conveyed,  and  also  this  clause: 
"Said  R.  reservhig  lots  sold,  Nos.  1,  2,  8," 
etc;  designating  by  number  29  lots.  The 
grantee  claimed  that  the  grantor  excepted 
from  his  deed  such  lots  only  as  he  had  in  fact 
sold,  and  that  such  of  the  lots  specified  in 
the  reservation  as  he  had  in  fact  not  sold 
passed  to  the  grantee  in  the  deed.  The  word 
"reserving,"  used  in  this  deed,  in  a  strict 
sense  means  excepting.  The  office  of  an  ex- 
ception in  a  deed  is  to  take  something  out  of 
the  thing  granted  that  would  otherwise  pass, 
while  a  reservation  creates  in  favor  of  the 
grantor  some  new  right  out  of  the '  thing 
granted  which  was  not  before  in  esse.  The 
terms,  however,  as  used  in  deeds,  are  even 
treated  as  synonymous;  and  words  creating 
an  exception  are  to  have  effect  as  such,  al- 
though the  word  "reservation"  is  employed. 
In  this  case  the  grantor  undertook  to  with- 
draw from  his  grant  certain  lots,  and  the 
language  is  to  be  construed  as  an  exception. 
The  same  rules  of  construction  apply  to  an 
exception  in  a  deed  as  govern  the  grant  it- 
self. Indeed,  all  books  tr^t  of  an  exception 
upon  the  theory  that  it  is  a  regrant  by  the 
grantee  to  the  grantor  of  the  estate  described 
in  the  exception.  Roberts  v.  Robertson,  63 
Vt  690,  692,  38  Am.  Rep.  710. 

The  words  "exception"  and  "reserva- 
tion" are  frequentiy  used  indiscriminately, 
and  it  not  infrequently  happens  in  a  deed 
that  what  purports  to  be  a  reservation  has 
the  force  of  an  exception,  or  vice  versa.  A 
provision  in  a  deed  reserving  to  the  grantor 
so  much  of  the  premises  as  may  be  needful 
for  his  enjoyment  of  the  waters  of  a  creek, 
and  all  water  rights  for  mining  purposes,  is 
a  reservation,  pure  and  simple.  Wilson  v. 
Higbee  (U.  S.)  62  Fed.  723.  726. 


In  construing  a  deed  of  a  tract  of  land 
"reserving  always  a  right  of  way  as  now 
used,  on  the  west  side  of  the  above-described 
premises  for  cattie  and  carriages  from  the 
public  highways  to  a  piece  of  land  now 
owned  by  R.,  lying  north  of  and  adjoining 
the  premises  hereby  conveyed,"  the  court 
said:  "A  right  of  way  cannot  be  created  by 
an  exception  in  a  deed.  It  may  be  created 
by  a  reservation.  If  the  word  'excepting,'  or 
an  equivalent  word,  is  used  in  the  deed  for 
the  purpose  of  creating  the  right,  the  court 
have  considered  it  as  meaning  'reserving,'  in 
order  to  give  effect  to  the  intention  of  the 
parties."  Bridge  v.  Pierson  (N.  Y.)  66  Barb. 
514,  61& 

The  terms  "exception"  and  •Reserva- 
tion" are  often  used  in  deeds  indiscriminate- 
ly, and  sometimes  what  purports  to  be  a  res- 
ervation as  to  form  is  an  exception.  A  reser- 
vation is  a  thing  issuing  out  of  the  land 
granted.  Thus  a  provision  in  a  deed  convey- 
ing certain  premises,  except  the  dower  of 
50  acres,  etc.,  is  an  exception.  McAfee  v.  Ar- 
line,  10  S.  B.  441,  442,  83  6a.  645. 

Though  "exception"  and  "reservation** 
have  been  used  promiscuously,  it  is  well  set- 
tled that,  in  giving  construction  to  instru- 
ments, the  intention  of  the  party  is  to  be 
effectuated,  and,  if  a  deed  cannot  effect  the 
design  of  them  in  one  mode  known  to  the 
law,  their  purpose  may  be  accomplished  in 
another,  provided  no  rule  of  law  is  violated. 
Hence  the  distinction  between  an  exception 
and  reservation  is  so  obscure  in  many  cases 
that  it  has  been  observed  that  that  which  in 
terms  Is  a  reservation  in  a  deed  is  often  con- 
strued to  be  an  exception,  in  order  that  the 
object  designed  to  be  secured  may  not  be 
lost.  A  deed  from  a  father  to  a  son  of  a  tract 
of  land  lying  between  two  other  tracts  owned 
by  the  father,  and  across  which  was  a  road 
connecting  the  two  tracts  retained  by  the 
father,  contained  a  clause  "reserving  forever 
for  myself  the  privilege  of  passing  with 
teams  and  cattle  across  the  same  in  suitable 
places  to  land  I  own  south  of  the  premises." 
This  reservation  was  construed  to  be  an  ex- 
ception. Winthrop  v.  Fairbanks,  41  Me.  807, 
811,812. 

In  a  deed  of  railroad  land,  expressly  re- 
serving and  excepting  a  strip  of  land  for  a 
right  of  way,  the  words  must  be  construed  to 
mean  either  a  reservation  or  an  exception; 
for,  strictly  speaking,  a  thing  cannot  be  both 
reserved  and  excepted  at  the  same  time. 
The  clause  was  held  to  create  a  reservatioa 
and  not  an  exception.  Biles  v.  Tacoma,  O. 
&  G.  H.  R.  Co.,  32  Paa  211,  212,  6  Wash.  509. 

EXCEPTION  (In  Praotioe). 

See  "Bill  of  Exceptions" ;  "Joint  Excep- 
tion." 

An  exception  is  an  objection  taken  at 
the  trial  to  a  decision  upon  a  matter  of  law. 
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Gen.  St  MlniL  1894,  ft  5396;  Oode  OiT.  Proc. 
Mont  ft  279;  McKinstry  y.  Clark,  1  Pac 
750.  764,  4  Mont  370;  Frost  v.  O'Nell,  2  Pac. 
315,  316,  4  Mont  226;  Klein-Schmidt  v.  Mc- 
Andrews,  2  Pac.  2S6,  288,  4  Mont  223. 

An  exception  Is  an  objection  taken  to  a 
decision  of  the  court  upon  a  matter  of  law. 
Rev.  St  Wyo.  1899,  ft  3739;  Bates'  Ann.  St 
Ohio  1904,  ft  5297;  Kline  v.  Wynne,  10  Ohio 
St  223,  228;  Ann.  St  Ind.  T.  1899,  ft  3361; 
Famsworth  v.  Coqulllard's  Adm'r,  22  Ind. 
463,466;  Train  T.  Grldley,  36  Ind.  241,  248; 
Mills  y.  Miller,  2  Neb.  299,  316;  Cobbey's 
Ann.  St  Neb.  1903,  ft  1291 ;  Poston  t.  Smith's 
Ez'r,  71  Ky.  (8  Bush)  592. 

An  exception  is  an  objection  taken  to  a 
decision  of  the  court  or  Judge  upon  a  matter 
of  law.  Gen.  St  Kan.  1901,  ft  4746;  St  Kan. 
par.  4394;  City  of  Emporia  t.  Haussler,  50 
Pac.  979,  980,  6  Kan.  App.  747;  Bev.  St  Okl. 
1903,  ft  4486. 

An  exception  is  an  objection  upon  a  mat- 
ter of  law  to  a  decision  made  either  before 
or  after  Judgment  by  a  court  or  Judge  in  an 
action  or  proceeding.  Rev.  Codes  N.  D.  1809, 
ft  5462;    Code  Oy.  Proc.  S.  D.  1903,  ft  292. 

An  exception  is  an  objection  upon  a  mat- 
ter of  law  to  the  decision  made  by  a  court. 
Judge,  referee,  or  other  Judicial  officer  in  an 
action  or  proceeding.  Bey.  St  Utah  1898, 
ft  3282. 

An  enceptlon  is  an  objection,  upon  a 
matter  of  law,  to  a  decision  made  either  be- 
fore or  after  Jud^ent  by  a  court  tribunal. 
Judge,  or  other  Judicial  officer  in  an  action 
or  proceeding.  Civ.  Code  Idaho  1901,  ft  8515 ; 
Code  Civ.  Proc.  CaL  1903.  ft  646. 

An  exception  is  a  claim  of  error  in  a 
ruling  or  decision  of  a  court,  Judge,  or  other 
tribunal,  or  officer  exercising  Judicial  func- 
tions, made  in  the  course  of  an  action  or 
proceeding  or  after  Judgment  therein.  Bal- 
linger's  Ann.  Codes  A  St  Wash.  1897,  ft  5050. 

An  exception  is  an  objection  taken  at 
the  trial  to  a  decision  upon  a  matter  of  law, 
whether  such  trial  be  by  Jury,  court,  or  ref- 
eree, and  whether  the  decision  be  made  dur- 
ing the  formation  of  a  Jury,  or  in  the  admis- 
sion of  eyidenoe,  or  in  a  charge  to  a  Jury, 
or  at  any  other  time  from  the  calling  of 
the  action  for  trial  to  the  rendering  of  the 
verdict  or  decision.  Gomp.  Laws  Nev.  1900, 
ft  3285;  Ann.  Codes  &  St  Or.  1901,  ft  169; 
St  John  ▼.  Kidd,  26  Cal.  263,  267;  State 
V.  Central  Pac.  R.  Co.,  30  Pac.  887,  890,  17 
Nev.  259;  McGum  v.  Mclnnls,  55  Pac.  304, 
305,  24  NeT.  370.  Under  this  definition,  an 
exception  allowed  by  the  court  after  the  Jury 
had  withdrawn  to  consider  their  verdict  and 
before  it  was  rendered,  will  not  be  disregard- 
ed by  the  Supreme  Court,  although,  if  the 
Judge  had  refused  to  allow  the  exception,  it 
would  not  have  been  considered  error.    St 


John  V.  Kidd,  26  Cal.  263,  267.  Under  such 
definition,  an  exception  must  not  be  taken  to 
a  ruling  on  a  motion  for  a  new  trial.  State 
V.  Central  Pac.  B.  Co.,  30  Pac.  887,  890,  17 
Nev.  259. 

An  exception  must  be  particularly  stated 
with  so  much  of  the  evidence  or  other  mat- 
ter as  may  be  necessary  to  explain  it  Mc- 
lnnls T.  McGum,  66  Pac  804,  306,  24  Nev. 
870. 

An  exception  is  but  the  formula  of  dis- 
sent from  a  ruling  expressed  with  sufficient 
clearness  and  definiteness  to  raise  some 
concrete  point  upon  appeal.  This  dissent 
and  the  intention  to  question  the  ruling 
thereafter,  are  usually  expressed  by  the 
phrase  **I  except"  The  right  of  review, 
however,  is  not  lost  merely  because  this 
technical  phrase  does  not  happen  to  be  em- 
ployed. Any  other  clear  expression  will  suf- 
fice. Snelllng  v.  Yetter,  49  N.  Y.  Supp.  917, 
919,  26  App.  Div.  690. 

An  exception  is  a  formal  protest  against 
the  ruling  of  the  court  upon  a  question  of 
law.    People  v.  Torres,  38  Cal.  141,  142. 

The  office  of  an  exception  is  to  call  the 
attention  of  the  court  to  some  specific  matter 
or  item  in  an  account  in  respect  to  which  er- 
ror is  alleged.  If  it  does  not  do  this,  the 
court  will  not  notice  it  Brown  v.  Haynes, 
59  N.  C.  49,  64. 

An  exception  is  an  objection  stated  to 
a  decision  on  a  matter  of  law  arising  upon  the 
trial.  The  points  of  law  wherein  error  is 
charged  should  be  specifically  stated  in  ex- 
ceptions. Morton  v.  livingston,  14  8.  C.  177, 
17a 

OeaerAl  appeal  dlstlMcvisbe^ 

An  exception  to  a  final  decree  differs  in 
effect  from  a  general  appeal,  in  that  the  lat- 
ter opens  up  the  whole  case  for  rehearing  on 
law  and  facts,  and  requires  the  transmission 
to  the  law  court  of  copies  of  all  the  plead- 
ings, orders,  and  evidence.  The  former  pre- 
sents solely  a  question  of  law  for  rehearing, 
and  requires  usually  but  a  very  small  part  of 
the  record  to  be  transmitted  to  the  law 
court  Emery  v.  Bradley,  84  Atl.  167, 168,  88 
Me.  367. 

Olllee  of. 

The  office  of  an  exception  Is  to  point  out 
wherein  the  excepting  party  claims  to  have 
been  prejudiced  by  the  ruling  of  the  trial 
court  Bearing  v.  Pearson,  28  N.  Y.  Supp. 
n5,  718,  8  Misc.  Bep.  269. 

The  office  of  an  exception  is  to  raise  the 
question  whether  the  affirmance  and  denial 
i  of  the  answer  are  sufficiently  responsive  to 
the  allegation  of  the  hill.  An  exception  in 
equity  is  not  equivalent  to  a  demurrer,  as 
testing  the  sufficiency  of  the  iifflrmance  of 
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the  answer  as  a  defense  for  the  bill  upon  its 
merits.  There  is  no  such  thing  as  a  demur- 
rer to  an  answer  in  equity.  Walker  ▼.  Jack 
(U.  S.)  88  Fed.  676^  677,  31  0.  O.  A.  402. 

The  object  of  exceptions  is  to  direct  the 
attention  of  the  court  to  the  points  except- 
ed to,  and  to  take  its  opinion  thereon  before 
further  proceedings  are  had,  to  the  end  that, 
If  the  pleadings  be  insufficient,  an  amend- 
ment may  be  made,  or  the  defect  otherwise 
corrected.  Exceptions  for  insufficiency  of  an 
answer  can  only  be  sustained  where  some 
material  allegation,  charge,  or  interrogatory 
in  the  bill  is  not  fully  answered.  Richardson 
V.  Donehoo,  16  W.  Va.  685,  703. 

The  object  of  an  exception  is  to  definite- 
ly call  the  attention  of  the  court  to  either  an 
omission  in  the  charge,  or  to  some  affirma- 
tive misstatement  Pittsburgh  &  W.  Ry.  Co. 
V.  Thompson  (U.  S.)  82  Fed.  720,  728,  27  O. 
O.  A.  838. 

Objeotioa  synonymoiu. 

"Excepted,"  as  used  in  Rev.  St  1879,  i 
3586,  providing  that,  for  the  purpose  of  re- 
view of  an  exception  taken  at  the  trial,  the 
record  must  show  that  the  party  properly  ex- 
cepted, will  be  construed  as  synonymous  with 
"objected,"  so  that,  where  a  record  recites 
that  a  party  objected  to  an  instruction  by 
the  court,  it  sufficiently  shows  that  he  ex- 
cepted for  the  purpose  of  review.  Eisner  y. 
Supreme  Lodge  Knights  &  Ladies  of  Honor, 
11  S.  W.  991,  992,  98  Mo.  640.  See,  also,  Ran- 
ahan  v.  Gibbons,  62  Pac.  773,  775,  23  Wash. 
255. 

Exceptions,  in  the  technical  sense,  are 
not  usually  taken  in  the  court  of  last  resort, 
but  in  the  trial  court,  to  preserve  points  for 
subsequent  correction  by  another  court  of 
revisory  power.  In  the  broadest  meaning 
of  that  term,  however,  as  synonymous  with 
"objection,"  exceptions  are  often  taken  in 
the  Supreme  Court  And  in  this  broader 
sense  the  word  should  be  understood  in  sec- 
tion 2302,  Rev.  St.  1889,  providing  that  no  ex- 
ceptions shall  be  taken  in  an  appeal  or  writ 
of  error  in  any  proceeding  in  the  circuit 
court,  except  such  as  shall  have  been  ex- 
pressly decided  by  such  court  Lilly  v. 
Menke,  28  S.  W.  994,  997,  126  Mo.  190. 

Protest  dlstingnished* 

The  words  "protests  and  "exception" 
are  not  equivalent  terms  in  law.  "Excep- 
tion" has  a  technical  signification.  It  im- 
plies that  the  exceptant  reserves  the  right  to 
present  an  adverse  ruling  to  a  court  having 
cognizance  of  error  for  review.  Its  office  is 
to  put  the  decision  objected  to  of  record  for 
the  information  of  an  appellate  tribunal. 
Where  a  record  shows  that,  on  refusal  of  the 
court  to  grant  further  time  for  argument,  the 
defendant  earnestly  protested,  it  is  insuffi- 
cient to  show  an  exception  reserved.  Robin- 
son V.  State,  53  N.  E.  223,  224,  152  Ind.  304. 


Za  pleading. 

Exceptions  to  an  answer  are  allegationf 
in  writing  stating  the  particular  points  or 
matters  with  respect  to  which  the  complain- 
ant considers  the  answer  insufficient,  scan- 
dalous, or  impertinent  An  exception  must 
not  be  too  broad,  and  must  not  be  taken  gen- 
erally to  the  whole  answer,  but  the  matter 
excepted  to  should  be  distinctly  specified. 
Peck  V.  Osteen,  20  South.  549,  660,  37  FUu 
427. 

The  object  of  such  exceptions  is  to  di- 
rect the  attention  of  the  court  to  the  points 
excepted  to,  and  to  take  its  opinion  thereon 
before  further  proceedings  are  had,  to  the 
end  that  if  the  answer  is  insufficient,  a  bet- 
ter answer  may  be  compelled,  or,  if  scan- 
dalous or  impertinent  that  the  scandalous 
or  impertinent  matter  may  be  expunged.  Ar- 
nold V.  Slaughter,  16  S.  E.  250,  252,  86  W. 
Va.  589  (citing  Richardson  t«  Donehoo^  16 
W.  Va.  685). 

As  reoord* 

See  "Record."^ 

EXCESSIVE 

In  a  declaration  alleging  that  the  de- 
fendants wrongfully  took  plaintiff's  goods 
as  a  distress  for  £140,  alleged  to  be  due  for 
a  poor  rate,  whereby  they  levied  an  un- 
reasonable and  excessive  distress  for  the 
said  £140,  the  term  "excessive"  Implied  that 
something  was  due  for  poor  rate.  Sturch  v. 
Clarke,  4  Bam.  &  Adol.  118,  lia 

"Excessive**  means  tending  to  or  marked 
by  excess,  which  is  the  quality  or  state  of  ex- 
ceeding the  proper  or  reasonable  limit  or 
measure,  so  that  to  go  upon  a  railroad  at  an 
excessive  speed  would  be  negligence;  and  an 
instruction  to  that  effect  was  not  erroneous, 
on  the  ground  that  there  might  be  excessive 
speed  without  negligence.  Central  of  Georgia 
Ry.  Ck>.  T.  Johnston,  82  S.  E.  78,  79,  106  Ga. 
130. 

EXCESSIVE  BAH.. 

"Excessive  bail,"  as  used  in  the  clauses 
of  the  various  Gonstitutions  prohibiting  the 
fixing  of  excessive  bail,  means  bail  in  a 
sum  "more  than  will  be  reasonably  sufficient 
to  prevent  evasion  of  the  law  by  flight  or 
concealment"  In  re  Losasso,  24  Pac.  1080, 
1081,  15  Colo.  163,  10  U  R.  A.  847. 

To  constitute  excessive  bail.  It  must  be 
per  se  unreasonable  and  equally  dispropor- 
tionate to  the  offense  involved,  or  the  pecu- 
liar circumstances  appearing  must  show  it 
to  be  so  in  the  particular  case;  hence,  where 
no  peculiar  circumstances  were  shown,  It 
cannot  be  said,  as  a  matter  of  law,  that  $15,- 
000  is  excessive  bail  to  be  demanded  of  one 


EXCESSIVE  BAIL 


2545        BXCESSIVELT  BURDENED 


assumed  to  be  guilty  of  assault  with  Intent 
to  murder.    Ex  parte  Ryan«  44  Cal.  555,  558. 

The  sum  of  $112,000  Is  not  excesslye 
ball  for  10  distinct  felonies,  such  being  tbe 
amount  alleged  to  have  been  receiyed  by  the 
prisoner  by  reason  of  the  commission  of 
such  felonies.  Before  the  court  is  author- 
ized to  interfere  and  require  ball  to  be  re- 
duced, as  excessive,  the  ball  demanded  must 
be  per  se  unreasonably  great,  and  clearly  dis- 
proportionate to  the  offense  involyed;  and, 
in  considering  an  application  for  the  reduc- 
tion of  ball,  the  court  must  assume  that  the 
petitioner  is  guilty  of  the  offense  charged. 
Ex  parte  Duncan,  53  Cal.  410,  411. 

EXCESSIVE  DAMAGES. 

Excesslye  damages,  sufQdent  to  author- 
ize a  new  trial,  are  those  which  "are  so  enor- 
mous as  to  show  that  the  Jury  were  under 
some  improper  influence,  or  were  led  astray 
by  the  ylolence  of  passion  or  prejudice..  It 
is  not  enough  for  the  judge  to  think  he 
would  not  haye  glyen  so  much  If  he  had  been 
one  of  the  jury.  He  ought  to  see  clearly 
that  the  damages  were  flagrantly  outrageous, 
and  that  the  yerdlct  cannot  be  Just,  before 
he  will  on  that  trial  grant  a  new  trial.  Oth- 
erwise the  yerdlct  of  the  jury  must  In  all 
cases  depend  on  the  opinion  of  the  Judge,  and 
the  constitutional  trial  by  Jury  will  be  prosti- 
tuted. Taylor  y.  Giger,  8  E:y.  (Haidln)  586| 
587. 

Under  the  statute  glv&g  as  one  of  the 
grounds  for  a  new  trial  the  fact  that  ex- 
cesslye damages  were  awarded,  such  ground 
is  not  applicable  in  any  action,  save  for 
tort  McCormick  Harrestlng  Mach.  Co.  y. 
Gray,  114  Ind.  840,  345.  16  N.  B.  787;  Lake 
Erie  &  W.  R.  Co.  y.  Acres,  106  Ind.  548,  550, 
9  N.  E  453,  454;  Western  Assur.  Co.  y. 
Studebaker  Bros.  Mfg.  Co.,  124  Ind.  176,  182, 
23  N.  E.  1138,  1140;  Smith  y.  State,  117  Ind. 
167,  173,  19  N.  E.  744,  747;  McKinney  y. 
State,  117  Ind.  26,  30, 19  N.  a  613,  615. 

EXCESSIVE  FIEE* 

The  term  "excesslye  flnes,**  within  the 
meaning  of  a  constitutional  proyision  prohib- 
iting excesslye  fines,  does  not  Include  a  fine 
of  $50  for  the  Illegal  keeping  of  intoxicating 
liquors,  although  the  defendant  is  also  sen- 
tenced at  hard  labor  in  the  house  of  correc- 
tion for  three  months.  Peryear  y.  Common- 
wealth, 72  U.  a  (5  Wall.)  476,  480,  18  U  Ed, 
608. 

One  hundred  dollars  for  permitting  any 
refuse  from  the  manufacture  of  gas  or  of 
oU  from  whlteflsh  to  fall  Into  the  waters  of 
the  state  cannot  be  said  to  be  so  dispropor- 
tionate to  the  offense  as  to  Justify  the  court 
in  holding  the  law  to  be  yoid  therefor. 
Blydenburgh  y.  Miles,  39  Conn.  484,  49a 


It  would  seem  that  a  law  proyldlng  that 
those  who  did  not  make  certain  Improye- 
ments  on  lands  held  by  them  should  forfeit 
such  lands,  unless  they  should  agree  to  be 
bound  by  statutes  held  unconstitutional  by 
the  Supreme  Court  of  the  United  States,  is 
in  ylolation  of  the  provision  of  the  Constitu- 
tion providing  that  excessive  fines  shall  not 
be  Imposed,  nor  cruel  punishments  infiilcted. 
This  appears  more  plainly  when  it  is  consid- 
ered that  the  Constitution  forbids  the  forfeit- 
ing of  the  estates  of  even  attainted  traitors 
and  felons,  except  during  life.  Gaines  y*  Bur 
ford,  81  Kj.  {1  Dana)  481,  492. 

EXCESSIVE  TAX. 

Acts  1891,  e.  326,  i  78,  authorizing  the 
recovery  of  an  excessive  tax,  means  a  tax 
exceeding  what  the  tax  would  be  if  correctly 
calculated  at  the  legal  rate  on  the  adjudged 
valuation  as  determined  or  apportioned  by 
the  board  of  commissioners.  Pickens  v. 
Henderson  County  Com'ra,  17  S.  E.  438,  112 
N.  C.  698. 

EXCESSIVE  VAI.UATIOir. 

Acts  1891,  c  356,  ft  78,  authorizing  the 
recovery  of  a  tax  based  on  an  excessive  val- 
uation, means  a  valuation  exceeding  that 
which  was  adjudged  proper  by  the  board  au- 
thorized by  the  act  to  finally  determine  such 
valuation.  Pickens  v.  Henderson  County 
Com'rs,  17  S.  B.  438,  112  N.  C.  698. 

EXCESSIVE  VIOIiEHOE. 

"Excessive  violence,"  as  used  when 
speaking  of  a  course  of  conduct  by  one  per- 
son toward  another  which  would  constitute 
a  cause  of  civil  action,  is  generally  synony- 
mous with  "wanton  or  malicious  force." 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Gants,  17  Pac 
54,  64,  38  Kan.  608,  5  Am.  St  Rep.  780. 

EXCESSIVELT  BURDENED. 

Within  Laws  Nov.  11,  1884,  granting  aid 
from  the  state  to  an  excessively  burdened 
town,  as  to  its  highways,  the  expression  "ex- 
cessively burdened"  is  a  relative  one,  cov- 
ering a  consideration  of  complainant  town's 
burdens  in  connection  with  the  burdens  of 
other  towns  benefited  by  such  highway.  A 
town  is  not  excessively  burdened  by  being 
required  to  build  and  maintain  a  highway 
within  its  limits,  within  the  spirit  and  Intent 
of  the  statute,  unless  its  municipal  burdens 
and  taxation  for  necessary  purposes  would 
be  increased  thereby  beyond  its  due  measure 
and  proportion,  in  comparison  with  the  mu- 
nicipal burdens  and  taxation  for  necessary 
purposes  of  such  other  towns  as  are  deemed 
to  be  especially  benefited  by  such  highway. 
Town  of  Sheldon  v.  State,  69  Y t  36,  7  Atl. 
901.   ''Excessively  burdenedy"  as  used  in  Rev. 
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Law8»  i  2969,  providing  that  the  commla- 
fiioners,  In  determining  whether  a  town  would 
be  ezcessiyely  burdened  by  being  compelled 
to  defray  the  whole  expense  of  building  a 
highway  situated  within  its  limits,  etc.,  is  a 
relative  term,  and  covers  the  consideration 
of  the  town's  burdens  in  connection  with  the 
burdens  of  other  towns  benefited  by  the 
highway.  A  town  is  not  excessively  burden- 
ed by  being  required  to  build  a  highway 
within  its  limits  unless  its  municipal  burdens 
and  taxation  for  necessary  purposes  would  be 
Increased  thereby  beyond  its  due  measure 
and  proportion,  in  comparison  with  the  mu- 
nicipal burdens  and  taxation  for  necessary 
purposes  of  such  other  towns  as  are  deemed 
to  be  especially  benefited  by  such  highway. 
Weybrldge  v.  Town  of  Addison,  57  Vt  569, 
570,  572. 

EX0E88IVEI.T  VICIOUS  CONDUCT. 

"Bxcessively  vicious  conduct,"  as  used 
in  Code,  art  16,  |  37,  making  excessively 
vicious  conduct  on  the  part  of  a  husband  or 
wife  groimd  for  a  divorce,  are  very  indefi- 
nite, and  cannot  be  construed  to  include  the 
drunkenness  of  a  wife,  though  frequent  and 
accompanied  by  indecent  and  offensive  lan- 
guage, and  occasioning  domestic  broils.  The 
term  "excessively  vicious  conduct"  is  very  in- 
definite, but  it  cannot  be  construed  as  apply- 
ing to  all  the  multiform  vices  to  which  man- 
kind Is  liable,  though  indulged  in  to  an  ex- 
cessive degree.  Shutt  v.  Shutt,  17  Atl.  1024, 
1025,  71  Md.  18S,  17  Am.  St  Rep.  519. 

EXCHANGE. 

See  "Telephone  Exchange.** 
Distinguished  from  sale,  see  "Sale.** 
Synonymous  with  barter,  see  "Barter." 

Exchange  Is  a  contract  by  which  the 
parties  mutually  give  or  agree  to  give  one 
thing  for  another,  neither  thing  nor  both 
things  being  money  only.  Rev.  Codes  N.  D. 
1899,  I  8996;  Civ.  Code  S.  D.  1903.  ft  1348; 
Civ.  Code  Mont  1895,  I  2430;  Civ.  Code  Cal. 
1893,  I  1804. 

Exchange  is  a  contract  by  which  the 
parties  to  the  contract  give  to  one  another 
one  thing  for  another,  whatever  It  be,  except 
money,  for  in  that  case  it  would  be  a  sale. 
Civ.  Code  La.  1900,  art  2660. 

An  exchange  Is  a  transfer  of  certain 
goods  for  other  goods  received  therefor. 
Buffum  V.  Merry  (U.  S.)  4  Fed.  Cas.  604, 
(505 ;  Elwell  v.  ChamberUu,  31  N.  Y.  611,  624 
(citing  Chit  Cont  374);  Cooper  v.  State,  87 
Ark.  412,  418. 

An  exchange  is  an  executed  contract  op- 
erating per  se  as  a  reciprocal  conveyance  of 
the  thing  given  and  the  thing  received  in  ex- 
change.   It  enters  into  the  very  idea  of  an 


exchange  that  the  thing  given  or  taken  In 
exchange  shall  be  specified,  and  so  distin- 
guishable from  other  things  of  the  like  kind 
as  to  be  clearly  known  and  identified.  Pres- 
ton V.  Keene,  89  U.  S.  (14  Pet)  133, 187,  10  U 
Ed.  387. 

"Exchange,"  as  used  In  a  chattel  mort- 
gage covenanting  that  the  mortgagor  would 
not  trade  or  exchange  any  of  the  property 
mortgaged  without  the  written  consent  of 
the  mortgagee,  and  that,  in  case  he  did,  the 
property  so  obtained  should  be  held  and 
taken  in  place  of  that  disposed  of,  clearly  in- 
dicates the  giving  of  one  article,  and  the  re- 
ceiving of  another,  whether  the  article  be 
money,  or  what  is  ordinarily  understood  to 
be  a  chattel,  and  cannot  be  construed  to  re- 
quire the  mortgagor  to  substitute  other  like 
animals  for  animals  which  have  died,  or  to 
articles  used  or  consumed  by  the  mortgagor. 
Hulsizier's  Adm'r  v.  Opdyke  (N.  J.)  13  Atl. 
669. 

The  word  "exchange,"  as  applied  to  coin 
or  bank  notes,  is  to  deliver  in  exchange  for 
something  else,  and  is  equally  expressed  by 
the  words  "pass,  sell,  or  deliver."  State  v. 
Watson,  65  Mo.  115,  119. 

The  use  of  the  words  "sell,  exchange, 
and  deliver,"  in  an  indictment  for  forgery, 
in  place  of  the  words  used  in  the  statute, 
"pass,  utter,  and  publish,"  sufficiently  de- 
scribe the  offense,  for  selling,  exchanging, 
and  delivering  a  bank  bill  or  piece  of  money 
is,  in  common  parlance,  passing  the  bill  or 
money.  State  v.  Mills,  47  S.  W.  938,  941,  146 
Mo.  195  (citing  State  v.  Watson,  65  Mo.  115). 

CertifLoates  of  stoek* 

'^Exchange,"  as  used  In  a  power  of  at- 
torney authorizing  the  attorney  for  the 
grantor,  in  his  name  and  on  his  behalf,  at 
any  and  all  meetings  of  stockholders  of  com- 
panies or  corporations  in  which  he  had  or 
might  thereafter  have  stock,  to  appear  and 
vote  on  such  number  of  shares  as  he  might  at 
such  time  be  entitled  to  vote,  and  to  ex- 
change old  Issues  or  certificates,  and  receive 
new  issues  or  certificates  in  lieu  thereof, 
means  the  exchange  of  old  certificates  for 
new  ones,  and  did  not  authorize  an  exchange 
or  transfer  of  the  property  represented  by 
the  certificate.  Quay  v.  Presidio  &  F.  B.  Co., 
22  Pac  925,  926,  82  CaL  1. 

Judges. 

Bev.  St  art  1124,  providing  that  any 
judge  of  the  district  court  may  hold  court 
for  or  with  any  other  district  Judge,  and  the 
Judges  of  the  several  district  courts  may  ex- 
change districts  whenever  they  may  deem  it 
expedient  to  do  so,  involves  infinitely  more 
than  an  authority  to  hold  court  for  any  oth- 
er district  Judge.  Under  authority  to  "ex- 
change districts,"  a  Judge  whose  district  com- 
prises only  one  county  might  exchange  dla* 
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trlcts  with  a  Judge  whose  district  comprises 
more  than  one  county,  and  thereby  become 
immediately  inrested  with  all  the  judicial 
power  of  the  district  judge  of  that  district, 
not  only  to  hold  all  courts  in  such  counties, 
but  he  could  exercise  all  judicial  power  de- 
volylng  on  the  office  of  district  judge  of  the 
latter  district  in  holding  court  and  in  vaca- 
tion, whereas,  if  he  was  called  on  to  hold 
court  for  such  judge,  it  might  be  for  a  day, 
or  for  the  trial  of  one  cause  in  one  county 
only;  and  the  judge  of  such  district  might 
proceed  to  hold  court  in  another  county  of 
his  own  district,  and  exercise  his  judicial 
power  in  vacation  throughout  his  own  dis- 
trict Wallace  v.  Helena  Electric  By.  Co.,  25 
Pac.  278,  280,  10  Mont  24. 

Real  estate* 

"An  exchange  is  defined  to  be  a  mutual 
grant  of  equal  interests,  or,  rather,  estates 
of  the  like  denomination,  in  land  and  tene- 
ments— the  one  in  consideration  of  the  other. 
The  word  'exchange,'  in  this  connection,  is  a 
technical  term  used  to  denote  a  particular 
method  of  transferring  property,  with  cer- 
tain conditions  and  warranties  in  law  inci- 
dent and  annexed  to  it  It  is  absolutely  es- 
sential to  this  mode  of  conveyance  that  the 
estates  exchanged  be  equal  in  interest  and 
be  given  the  one  for  the  other,  and  that  the 
transfer  be  made  by  the  use  of  the  word  ex- 
change. No  other  word  is  regarded  as  equiv- 
alent thereto,  nor  does  an  averment  that  it 
was  an  exchange  avail.  In  Shep.  Touch.  294, 
It  is  said:  "The  wprd  "eschange"  or  "ex- 
change" must  be  had  and  used  between  the 
parties  in  the  making  of  the  exchange,  as  if 
I  grant  to  you  Whlteacre,  to  have  and  to 
hold  to  you  and  your  heirs  in  exchange  for 
Blackacre,  and  in  consideration  thereof  you 
grant  to  me  and  my  heirs  Blackacre  in  ex- 
change for  Whlteacid;  for  this  word  is  so 
individually  requisite  as  it  cannot  be  sup- 
plied by  any  other  word.  Neither  will  an 
averment  that  it  was  an  exchange  help  in 
this  case,  and  therefore,  if  A.  by  deed  intend- 
ed to  give  to  B.  an  acre  of  land  in  fee  simple 
or  for  life  for  the  acre  of  B.,  and  by  the 
same  deed  B.  doth  give  to  A.  another  acre  of 
land  in  the  same  manner,  this  cannot  inure 
as  an  exchange,  and  therefore,  if  there  was 
no  livery  of  seisin,  so  as  it  may  take  effect 
by  way  of  grant,  it  is  utterly  void.* "  Wind- 
sor V.  ColUnson,  52  Pac  26,  27,  82  Or.  297; 
Harland's  Heirs  v.  Eastland,  3  Ky.  (Hardin) 
690,  593. 

An  exchange  necessarily  has  a  subject 
on  each  side  which  stands  related  to  the 
other.  One  is  the  representative  of  the  other 
— so  much  so  that  the  law  implies  a  contract 
of  warranty  by  the  act  of  exchange.  Brown 
V.  Bailey,  28  Atl.  245,  248,  159  Pa.  121. 

Where  there  is  a  technical  exchange  of 
lands,  the  law  annexes  not  a  mere  implied 
covenant  of  warranty,  but  an  actual  war^ 
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ranty,  with  a  condition  of  re-entry,  so  that  ii 
the  title  to  either  tract  of  land  turns  out  to 
be  bad,  and  the  party  or  his  assigns  should 
be  afterwards  evicted,  he  or  fhey  can  recover 
back  the  other  tract  of  land  which  was  given 
in  exchange.  But  to  produce  this  legal  con- 
sequence, it  is  absolutely  necessary  that  the 
word  "exchange"  should  be  used.  No  other 
word  can  supply  its  place,  however  equiva- 
lent in  signification.  Thus  there  was  no 
technical  exchange  where  a  parol  agreement 
was  entered  into  to  make  an  equal  exchange 
of  parcels  of  land,  but  that  agreement  was 
consummated,  not  by  a  deed  of  exchange, 
but  by  mutual  deeds  of  bargain  and  sale, 
each  expressed  to  be  for  a  pecuniary  consid- 
eration. Gamble  v.  McClure,  69  Pa.  282,  284, 
285. 

The  term  "exchange,"  as  applied  to 
lands,  is  a  mutual  grant  of  equal  interests, 
as  a  fee  simple  for  a  fee  simple,  a  lease  of 
20  years  for  a  lease  of  twenty  years,  and 
the  like.  Speigle  v.  Meredith  (U.  S.)  22 
Fed.  Gas.  910,  911;  Wilcox  v.  Bandall  (N. 
Y.)  7  Barb.  633,  638;  Hartwell  v.  De  Vault 
42  N.  B.  789,  791,  159  111.  325;  Long  v.  Ful- 
lei,  21  Wis.  121,  123. 

A  transfer  of  lands  for  coupon  bonds  is 
not  an  exchange.  Speigle  v.  Meredith  (U.  S.) 
22  Fed.  Gas.  910,  911. 

EXCHANGE  (In  Commeroial  Iiaw). 

See  "Bill  of  Exchange" ;  "Second  of  Ex- 
change" ;  "With  Exchange." 

Exchange  is  an  incident  to  bills  for  the 
transmission  of  money  from  place  to  place. 
Nicely  V.  Oommerdal  Bank,  44  N.  B.  572, 
674,  15  Ind.  App.  563,  57  Am.  St  Bep.  245; 
Smith  V.  Kendall,  9  Mich.  241,  242,  80  Am. 
Dec  83. 

Exchange  is  the  amount  paid  fbr  the 
collection  of  a  draft  or  other  commercial 
paper  drawn  at  a  distant  point  Flagg  v. 
School  Dist  No.  70,  58  N.  W.  499,  4  N.  D. 
80,  25  L.  R.  A.  368. 

Where  a  note  is  made  payable  with  ex- 
change on  New  York,  "exchange"  means  the 
cost  of  drawing  such  a  bill  and  transmitting 
the  money  to  New  York  to  meet  it.  Morgan 
V.  Edwards,  11  N.  W.  21,  23.  53  Wis.  599,  40 
Am.  Rep.  781. 

"Exchange  and  costs  of  collection,"  as 
used  in  a  note  made  payable  with  exchange 
and  costs  of  collection,  cannot  be  construed  to 
render  the  note  negotiable.  Nicely  v.  Com- 
mercial Bank,  44  N.  B.  572,  578,  15  Ind.  App. 
563,  57  Am.  St  Bep.  245. 

EXCHANGE  BROKER. 

Exchange  brokers  are  brokers  who  nego- 
tiate bills   of  exchange  drawn  on   foreign 
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countries  or  on  other  places  In  this  country. 
City  of  LitUe  Rock  y.  Barton,  83  Ark.  436, 
444. 

Exchange  brokers  are  those  who  make 
and  oondade  bargains  for  others  in  matters 
of  money  or  merchandise.  City  of  Portland 
V.  O'Neill,  1  Or.  218,  219. 

EXCHANGE  VALVE. 

The  "exchange  valne"  of  a  thing  means 
its  general  power  of  purchase — ^the  command 
its  position  gives  over  purchasable  commodi- 
ties in  general.  Marriner  v.  John  L.  Roper 
Co.,  16  &  E.  906,  907,  112  N.  a  164. 

The  exchange  value  of  a  thing  is  its  util- 
ity in  the  estimation  of  the  purchaser.  State 
V.  Carson  City  Sav.  Bank,  30  Pac.  703,  707, 
17  Nev.  14a 


EXCHEQUER  BILLS. 

Exchequer  bills  are  a  class  of  bills  of 
credit  In  England  which  are  Issued  by  the 
officers  of  the  exchequer  when  a  temporary 
loan  is  necessary  to  meet  the  exigencies  of 
government  They  were  first  termed  ^'tallies 
of  loan"  and  "orders  of  repayment,"  charged 
on  the  credit  of  the  exchequer  in  general, 
and  made  assignable  from  one  person  to  an- 
other. Briscoe  V.  Bank  of  Kentucky,  86  U.  & 
(11  Pet)  257,  828,  9  L.  Ed.  709,  928. 

EXCISE. 

An  excise  duty  is  an  inland  impost  lev- 
ied upon  articles  of  manufacture  or  sale,  and 
also  upon  licenses  to  pursue  certain  trades 
or  to  deal  in  certain  commodities.  Pollock 
V.  Farmers'  Loan  &  Trust  Co.,  15  Sup.  Ct 
912,  915,  158  U.  a  601.  89  L.  Ed.  1108;  Pat- 
ton  V.  Brady,  22  Sup.  Ct  493,  496,  184  U.  &. 
608,  46  L.  Ed.  713 ;  Black  v.  State,  89  N.  W. 
522,  526,  113  Wi&  205,  90  Am.  St  Rep.  853. 

An  excise  is  an  inland  imposition  paid 
sometimes 'upon  the  consumption  of  the  com- 
modity,  and  frequently  upon  a  retail  sale, 
which  is  the  last  stage  before  the  consump- 
tion. Patton  V.  Brady.  22  Sup.  Ct  493,  496, 
184  U.  S.  608,  46  L.  Ed.  713;  Pacific  Ins.  Co. 
V.  Soule,  74  U.  S.  (7  Wall.)  433,  485,  19  L. 
Ed.  95;  Union  Bank  v.  Hill,  43  Tenn.  (3 
Cold.)  325,  328. 

''Excise"  is  defined  to  be  an  inland  duly 
or  impost  operating  as  an  indirect  tax  on  the 
consumer  —  a  fixed,  absolute,  and  direct 
charge  laid  on  merchandise,  products,  or 
conunodltles.  Scholey  v.  Rew,  90  U.  S.  (23 
Wall.)  331,  346,  23  L.  Ed.  99  (citing  Webst 
Diet);  Patton  v.  Brady,  22  Sup.  Ct  493, 
496»  184  U.  S.  608,  46  L.  Ed.  713. 

Excises  are  a  species  of  tax  consisting 
generally  of  duties  laid  upon  the  manufac- 


ture, sale,  or  consumption  of  commodities 
within  the  country,  or  upon  certain  callings 
or  occupations,  often  taking  the  form  of  ex- 
actions for  licenses  to  pursue  them.  Han- 
cock V.  Singer  Mfg.  Co.,  41  Atl.  846,  851,  62 
N.  J.  Law,  289,  42  L.  R.  A.  852  (citing  Pol- 
lock V.  Farmers'  Loan  Sc  Trust  Co.,  157  U. 
S.  429,  592,  15  Sup.  Ct  673,  694,  39  L.  Ed. 
759). 

"Excise"  is  a  term  of  very  general  sig- 
nification, meaning  tribute^  custom  tax,  tol- 
lage,  or  assessment  It  is  limited  as  to  its 
operation  to  produce,  goods,  wares,  merchan- 
dise, and  commodities.  Portland  Bank  v. 
Aptbrop,  12  Mass.  252,  256. 

The  succession  tax  imposed  by  Acts 
Cong.  June  30,  1864,  and  June  13,  1866,  is 
an  excise,  within  the  meaning  of  the  United 
States  Constitution.  Scholey  v.  Rew,  90  U. 
8.  (23  Wall.)  331,  846,  23  L.  Ed.  99. 

EXCLUDE. 

''Excluded,"  as  used  in  2  Wag.  St  p. 
888,  i  6,  declaring  that  the  time  within  which 
an  act  is  to  be  done  shall  be  computed  by  ex- 
cluding the  first  day  and  including  the  last, 
and,  if  the  last  day  be  Sunday,  it  shall  be 
excluded,  is  to  be  so  construed  that,  where 
the  last  day  in  which  an  act  can  be  done 
falls  on  Sunday,  it  must  be  performed  on  the 
preceding  Saturday.  Patrick  v.  Faulke,  45 
Mo.  312,  314. 

The  word  "exclusion,"  when  used  with 
reference  to  the  acquisition  of  a  right  to  flow 
lands  for  the  working  of  a  mill,  only  means 
that  the  enjoyment  of  the  easement  as  claim- 
ed, whether  it  be  a  limited  or  more  general 
enjoyment,  should  exclude  others  from  a 
participation  in  it  Davis  v.  Brigham»  29 
Me.  (16  Shep.)  891,  403. 

As  disallow. 

An  award  stating  that  the  arbitrator.  In 
arriving  at  his  result  bad  excluded  every 
claim  submitted  by  the  parties,  except  the 
following  mentioned  ones,  which  he  had  al- 
lowed, cannot  be  construed  to  mean  that  he 
did  not  pass  Judgment  on  all  claims  submit- 
ted, but  simply  that  he  excluded  certain  ones 
from  his  computation  in  the  result  because 
he  disallowed  them.  Hammond  v.  Deehan, 
6  Ati.  8,  78  Me.  399. 

As  ezoept  or  reserve. 

"Excluding,"  in  a  deed.  Is  generally  used 
as  a  synonym  of  "reserving  and  excepting." 
Smith  V.  Furbish,  44  Ati.  398,  406^  08  N.  H. 
123,  47  L.  B.  A.  226. 

"EiXcludlng,*'  as  used  in  a  marine  time 
policy  excluding  during  the  term  certain  des- 
ignated ports  and  places,  should  be  con- 
strued to  mean  "excepting";  and  hence  the 
clause  does  not  amount  to  a  condition  or 
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warranty  that  the  yessel  shall  not  enter  snch 
porta  or  places,  but  only  suspends  the  risk 
during  the  time  she  is  In  such  ports  or  pla- 
ces. "It  is  certainly  true  that  in  lexicog- 
raphies the  word  'exclude'  has  not  ordinarily 
given  to  it,  as  one  of  its  meanings,  *to  ex- 
cept,' hut  neyertheless  we  shall  find  that  one 
of  the  senses  given  to  the  word  'except*  Is 
^  exclude/  and  in  common  parlance  the 
words  are  often  used  as  equivalents/'  Palm- 
er V.  Warren  In&  Ck>.  (U.  8.)  18  Fed.  Cas. 
1056,  1058. 

As  nearly  ezelnde* 

A  claim  for  a  patent  for  an  Improved 
steering  head  for  road  vehicles*  setting  forth 
that  dust  shall  be  excluded  from  the  bearing 
surface  at  the  upper  end  of  the  steering  ];K)st, 
may  fairly  be  taken  to  mean  nearly  exclud- 
ed, since  it  can  hardly  be  supposed  that  the 
flange  of  the  shoulder  shall  fit  so  closely  as 
absolutely  to  exclude  all  dust  Long  v. 
Pope  Mfg.  Co.*(U.  S.)  70  Fed.  855,  858. 

As  ouster. 

The  civil  practice  act  provides  for  the 
bringing  of  actions  for  the  usurpation  of  an 
office.  Subsection  7,  which  provides  that, 
when  the  defendant  against  whom  such  ac- 
tion has  been  brought  is  adjudged  guilty  of 
usurping  or  entering  into  or  unlawfully  hold- 
ing any  office,  Judgment  shall  be  rendered 
that  such  defendant  be  excluded  from  the 
office,  means  that,  if  the  party  is  guilty,  he 
shall  be  deprived  or  precluded  or  hindered 
from  entering  into  or  holding  the  office,  and 
does  not  mean  ouster  from  or  dispossession 
of  it    Lindsay  t.  People,  1  Idaho,  438,  450. 

As  prdliiMt, 

The  word  "excluding,**  in  marine  insur- 
ance, and  also  the  customary  meaning  of 
the  word,  does  not  differ  greatly  from  that 
of  the  words  "prohibiting"  or  "prohibited 
from";  and  hence,  where  a  policy  of  marine 
insurance  contained  a  printed  clause  which 
prohibited  the  vessel  from  certain  waters, 
including  the  Gulf  of  0.,  which  had  written 
onto  it  the  amount  of  Insurance,  the  name  of 
the  vessel,  and  the  terms  of  the  policy,  after 
which  was  written  the  words  "excluding  the 
Gulf  of  G.,"  the  written  words  will  not  be 
construed  as  having  been  used  for  the  pur- 
pose of  qualifying  the  printed  clause,  but  for 
calling  particular  attention  to  the  Gulf  of  G., 
near  -which  the  vessel  was  when  insured. 
Parker  v.  Ghina  Mut  Ins.  Go.,  41  N.  B.  267, 
164  Mass.  287. 

EXOI.V8IOK. 

Exclusion  is  the  act  of  excluding  or  shut- 
ting out,  whether  by  thrusting  out  or  by 
preventing  admission;  and  hence,  as  used 
in  Laws  1898,  p.  822  (Portland  Gity  Gharter) 
i  85,  subd.  28,  giving  the  council  power  to 


provide  for  the  exclusion  of  slaughterhouses 
from  the  city  limits,  authorizes  tiie  council 
to  compel  the  removal  of  slaughterhouses 
already  in  operation  within  the  dty.  Gity  of 
Portland  v.  Meyer,  52  Pac  21,  22,  SI  Or.  868, 
67  Am.  St  Bep.  58a 

EX0I.U8IVS. 

"Exclusive  of  interest  and  costs,**  within 
the  meaning  of  the  statute  regulating  appel- 
late Jurisdiction,  means  the  costs  incurred  in 
the  suit,  and  embraced  in  the  Judgment  from 
which  the  appeal  is  taken.  Nashville,  G.  & 
St  U  Ry.  Go.  V.  Mattingly,  40  &  W.  673,  101 
Ky.  219.    * 

''Exclusive  of  costs,"  as  used  in  a  stat- 
ute relating  to  the  Jurisdiction  of  the  chan- 
cery court,  means  exclusive  of  costs  in  that 
court;  and,  where  a  Judgment  is  recovered 
at  law,  and  suit  is  brought  thereon  by  a 
creditors'  bill,  the  costs  in  the  Judgment  at 
law  may  be  considered  in  determining  the 
question  of  Jurisdiction.  Van  Tyne  v.  Bunco 
(N.  Y.)  1  Bdw.  Gh.  583,  584. 

As  besides. 

A  deed  conveying  50  acres  of  land,  "ex- 
clusive of  water,"  means  that  the  land  which 
was  flowed  by  water  shall  not  be  taken  into 
account  in  computing  the  amount  of  land 
called  for  in  the  deed.  The  meaning  is  the 
same  as  if  the  clause  read  "besides"  or  ''not 
computing,"  instead  of  "exclusive  of,"  water. 
Bartlett  v.  Gorliss,  68  Me.  287,  291. 

Under  the  Gonstitution  of  Louisiana, 
flxing  the  Jurisdictional  limit  of  the  city 
court  at  $100,  exclusive  of  interest,  such 
court  had  Jurisdiction  of  an  action  to  recover 
a  license  fee  of  $100,  together  with  the  inter- 
est of  2  per  cent  a  month  thereon  from  the 
time  such  license  fee  was  due.  State  ex  rel. 
Gity  of  New  Orleans  v.  Fernandez,  49  La. 
Ann.  249,  250,  21  South.  260. 

A  grant  of  an  exclusive  right  under  a 
patent  is  the  conveyance  of  an  exclusive 
right  to  make,  use,  or  vend  within  a  desig- 
nated territory.  Buss  v.  Putney,  88  N.  H. 
44,  46. 

As  over  and  above* 

The  word  "exclusive,'*  as  used  in  a  ver- 
dict wherein  the  Jury  found  a  certain  sura 
to  be  due^  exclusive  of  a  bond  which  wafl 
not  denied,  means  over  and  above  the  bond. 
Walker  v.  Oibbs,  1  Yeates,  255. 

A  will  giving  to  a  certain  legatee  moneft 
"exclusive  of  what  I  have  already  advanced 
her,"  means  over  and  above  that  amount 
Goale  V.  Smith,  4  Pa.  (4  Barr)  876,  881. 

Permaaenee  implied* 

The  word  "exclusive,"  as  used  te  a  een- 
tract  giving  a  broker  the  exclusive  rifl^t  to 
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sell  premises,  embraces  the  idea  of  perma- 
nence, at  least  imtll  there  had  been  reasona- 
ble time  for  the  broker's  fulfillment  of  his 
contract,  or  some  good  reason  shown  for  Its 
breach  by  the  owner.  Bathrick  y.  Coffin,  43 
N.  T.  Supp.  813;  814,  13  App.  DiT.  101. 

EXOIiUSIVS  AGEKOT. 

A  contract  providing  that  defendant 
should  have  exclusive  agency  for  the  sale 
of  certain  products  east  of  the  state  of  Callr 
fornla  does  not  mean  that  the  manufacturer 
of  the  products  himself  shall  not  have  the 
right  to  sell  such  products  east  of  the  state 
of  California.  Golden  Gate  Packing  Go.  t. 
Farmers'  Union,  55  Cal.  60^  607. 

EXCLUSIVE  OONTBOL* 

Rev.  St  1879,  art  3783,  providing  that 
when  any  city  assumes  control  of  a  public 
school,  the  city  council  shall  have  exclusive 
power  to  regulate  the  same,  confers  upon 
the  council,  and  the  board  of  aldermen  so 
assuming  control,  full  powers  as  against  any 
state  or  county  official,  but  cannot  affect 
powers  thereafter  given  to  boards  of  trustees 
for  such  city  by  the  statute,  which  boards 
were  unknown  when  such  article  became  the 
law.  Board  of  School  Trustees  v.  City  of 
Sherman,  42  S.  W.  646,  548,  91  Tex.  188. 

The  grant  from  the  Legislature  in  Olym- 
pia  City  Charter,  (  62,  providing  that  the 
wards,  streets,  and  alleys  within  said  dty 
limits  shall  be  under  the  exclusive  control  of 
the  common  council,  'Implies  that  control  is 
deemed  by  the  Legislature  desirable  and 
necessary  for  the  accommodation  of  the  pub- 
lic, and  imposes  the  duty  of  exercising  that 
control  as  far  as  public  convenience  and  safe- 
ty may  require."  Hutchinson  v.  City  of 
Olympia,  5  Pac.  606,  607.  2  Wash.  T.  314. 

Consol.  St  I  2572,  conferring  on  the  ex- 
cise board  of  a  dty  exclusive  control  of  the 
regulation  of  the  sale  of  liquors,  was  intend- 
ed merely  to  give  such  board  control  in  op- 
position to  the  mayor  and  city  council,  in 
whom  prior  to  that  time  the  authority  was 
vested,  with  intent  to  bar  all  claims  of  au- 
thority by  that  body,  but  it  was  not  intended 
to  suspend  the  provisions  of  the  General  Stat- 
utes in  relation  to  the  sale  of  intoxicating  liq- 
uors. Sanders  v.  State,  52  N.  W.  721,  722,  84 
Xeb.  872.  See,  also,  Sloan  v.  State  (Ind.)  8 
Blackf.  361,  362. 

EXOIiITBIVE  JVBISDIOTXOir. 

"Exclusive  of  interest"  as  used  in  the 
constitutional  provision  giving  the  Supreme 
Court  Jurisdiction  only  when  the  matter  in 
dispute,  exdusive  of  interest  exceeds  $1,000, 
means  that  the  Jurisdiction  must  be  deter- 
mined without  any  regard  to  interest  wheth^ 
er  accruing  or  accrued.    State  ex  reL  Cltj  of 


New  Orleans  v.  Femandesi,  21  South.  200,  261, 
4A  La.  Ann.  249. 

"Exclusive  Jurisdiction,'*  when  given  to 
a  police  court  over  certain  enumerated  or  de- 
scribed offenses,  does  not  exdude  the  au- 
thority of  a  Justice  of  the  peace  to  recdve 
complaints,  and  to  issue  warrants,  returna- 
ble before  that  court,  against  persons  char- 
ged with  those  offenses,  unless  there  is  in  the 
act  or  in  a  subsequent  act  a  superadded  pro- 
vision by  which  such  authority  is  excluded, 
either  expressly  or  by  necessary  implication; 
and  the  grant  of  exdusive  Jurisdiction  to 
such  court  taken  by  itself  alone,  is  a  grant 
only  of  exclusive  authority  to  try,  or  to  ex- 
amine and  hold  for  trial,  those  who  are  chai^ 
ged  with  the  offenses  of  which  such  court 
has  cognizance.  Conunonwealth  t.  O'Con- 
nell,  74  Mass.  (9  Gray)  464,  466. 

The  provision  of  an  act  establishing  a 
police  court  which  confers  upon  It  "exclusive 
Jurisdiction  over  all  such  criminal  offenses 
committed  within  the  limits  of  said  dty  as 
are  cognizable  by  Justices  of  the  peace  or 
trial  Justices"  means  exclusive,  not  as 
against  all  courts,  but  only  as  against  courts 
of  the  same  grade,  as  against  Justices  of  the 
peace,  and  as  against  trial  Justices.  The  act 
allows  the  court  to  absorb  the  Jurisdiction 
which  before  belonged  to  Justices  of  the 
peace  and  trial  Justices.  State  v.  Jones,  73 
Me.  280,  282. 

"Within  the  exclusive  Jurisdiction  of  the 
United  States*'  Is  well  understood  as  apply- 
ing to  the  crimes  which  are  committed  with- 
in the  premises,  grounds,  forts,  arsenals, 
navy  yards,  and  other  places  within  the 
boundaries  of  a  state,  or  even  within  a  terri- 
tory, over  which  the  federal  government  has, 
by  cession,  by  agreement  or  by  reservation, 
exclusive  Jurisdiction.  Ex  parte  Gon-shay-ee, 
9  Sup.  Ct  542,  545,  130  U.  8.  843,  32  L.  Ed. 
973. 

exoIiXtsute  uoensb. 

"Exclusive  license,"  as  the  term  is  used 
when  speaking  of  an  exclusive  license  to 
make  an  invention,  Includes  an  exclusive  li- 
cense to  make  a  part  of  the  invention  which 
is  covered  by  the  patent— a  segregated  right 
for  the  particular  employment  of  the  inven- 
tion. Clement  Mfg.  Co.  v.  Upson  &  Hart 
Co.  (U.  S.)  40  Fed.  471,  472. 

EXCLUSIVE  POWER. 

The  term  "exclusive  power^  designates 
a  power  to  the  donee  of  the  power  to  select 
from  the  class  pointed  out  as  those  in  whose 
favor  the  power  may  be  exercised.  Ingra- 
ham  T.  Meade  (U.  S.)  18  Fed.  Caa.  50. 

EXOI.U8IVS  POSSESSIOir. 

The  words  "outward,"  "open,"  ••actual,'* 
•Mslble^"  "substantial,"  and  "exdusive,"  In 
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connection  with  a  change  of  possession, 
mean  substantially  the  same  thing.  They 
mean  not  concealed;  not  hidden;  exposed  to 
Tlew;  free  from  concealment;  dissimulation, 
reserve,  or  disguise;  in  full  existence;  denot- 
ing that  which  not  merely  can  be,  but  is, 
opposed  to  potential,  apparent,  constructiye, 
and  imaginary;  veritable;  genuine;  cer- 
tain; absolute;  real  at  present  time,  as  a 
matter  of  fact;  not  merely  nominal;  opposed 
to  form;  actually  existing;  true;  not  includ- 
ing, admitting,  or  pertaining  to  any  others; 
undivided;  sole;  opposed  to  "inclusive."  Bass 
V.  Pease,  79  ni.  App.  306,  818. 

By  "exclusive  possession*'  is  meant  that 
the  person  who  claims  the  property  by  rea- 
son of  the  statute  of  limitations,  or  those 
under  whom  he  claims,  must  have  had  exclu- 
sive possession  of  it  When  the  occupation 
Is  in  common  with  the  public  generally,  it  is 
not  such  exclusive  possession  as  will  consti- 
tute the  basis  of  a  title  by  adverse  posses- 
sion. Johnston  t.  City  of  Albuquerque  (N. 
M.)  72  Pac.  9,  IL 

Openness  and  notoriety  and  exdusive- 
ness  of  possession,  as  the  terms  are  used  In 
the  law  of  adverse  possession,  are  shown  by 
such  acts  in  respect  to  the  land  in  its  condi- 
tion at  the  time  as  comport  with  ownership — 
such  acts  as  would  ordinarily  be  performed 
by  the  true  owner  in  appropriating  the  land 
or  its  avaAls  to  its  own  use,  and  in  preventing 
others  from  the  use  of  it,  as  far  as  reason- 
ably practicable — and  nearly  akin  to  these 
are  the  acts  evidencing  the  element  of  hos- 
tility toward  all  the  world.  Goodson  v. 
Brothers,  20  South.  443,  445,  111  Ala.  689. 

EXCLXT8IVI:  PBIVIUBOE,  IMMUKIiTY, 
,  OB  FBAKCHISE. 

An  exclusive  privilege,  within  Const 
art  8,  i  18,  prohibiting  a  Legislature  from 
passing  a  private  or  local  bill  granting  any 
private  corporation,  association,  or  individu- 
al any  exclusive  privilege,  immunity,  or 
franchise,  is  a  privilege  which  shuts  out  or 
excludes  others  from  enjoying  a  similar  priv- 
ilege. In  re  Union  Ferry  Co.,  98  N.  Y.  139, 
151  (cited  in  Davenport  v.  Kleinschmidt,  18 
Paa  249,  255,  6  Mont  502). 

An  exclusive  privilege^  within  Const 
art  3,  ft  18,  is  a  grant  in  the  nature  of  a 
monopoly,  of  such  inherent  or  statutory  char- 
acter as  to  make  impossible  the  coexistence 
of  the  same  right  in  another.  Trustees  of 
Exempt  Firemen's  Benev.  Fund  v.  Roome,  93 
N.  Y.  313,  328,  45  Am.  Hep.  217. 

"Exclusive,"  as  used  in  Patent  Act  1836, 
I  11,  5  Stat  121,  referring  to  the  grant  of 
an  exclusive  right  in  a  patent  comprehends 
not  only  an  exclusive  right  to  the  whole  pat- 
ent hut  an  exclusive  right  to  the  patent  in  a 
particular  section  of  country.  The  term  "ex- 
clusive" signifies  the  whole  interest  which 


the  patent  conferred.     Washburn  v.  Gould 
(U.  S.)  29  Fed.  Cas.  812,  326. 

"Exclusive  privilege,"  as  used  in  a  con- 
tra<ft  of  agreement  for  the  use  of  a  patent  is 
synonymous  with  "all  of  the  rights  and  priv- 
ileges" under  such  patent  and  by  the  words 
"all  of  the  rights  and  privileges"  are  meant 
all  the  rights  or  the  entire  right  which  the 
grantor  has.  Fllklns  v.  Blackman  (U.  S.)  9 
Fed.  Cas.  50,  51. 

Const  par.  11,  ft  7,  forbids  the  granting 
of  any  exclusive  privilege,  immunity,  or 
franchise  whatever  to  any  individual  or  cor- 
poration by  the  Legislature.  P.  L.  1890,  p. 
280,  enacted  for  the  preservation  of  clams 
and  oysters,  provides  that  any  person  or  per- 
sons, citizens  of  the  state,  now  using  or  occu- 
pying any  grounds  lying  under  the  tide 
waters  of  the  state  for  the  cultivation  of 
oysters  thereon,  shall  be  confirmed  in  their 
right  to  use  such  grounds  for  such  purpose, 
and  the  oysters  planted  and  grown  thereon 
shall  be  the  personal  property  of  the  person 
or  persons  using  or  occupying  such  grounds. 
Held,  that  the  right  granted  by  the  latter  act 
was  an  exclusive  privilege  granted  by  the 
Legislature,  Inasmuch  as  it  excluded  all  other 
persons  from  taking  the  oysters  growing  on 
such  state  lands.  State  v.  Post  26  Atl.  683, 
684,  55  N.  J.  Law  (26  Vioom)  264. 

An  exception  is  an  objection  taken  be- 
tween the  time  of  calling  the  action  for  trial 
and  the  rendition  of  verdict  or  judgment 
Quivey  v.  Oambert,  82  Cal.  304. 

"Exclusive  privilege,"  as  used  in  a  stat- 
ute authorizing  the  courts  of  a  state  to  grant 
franchises  for  the  establishment  of  ferries, 
and  to  provide  that  the  licensee  shall  have 
the  exclusive  right  to  transfer  passengers  at 
that  place,  means  not  only  the  exclusive 
privilege  to  use  the  landing  of  such  ferry,  but 
the  exclusive  right  to  transfer  passengers  at 
that  place,  even  though  other  landings  may 
be  used.  Montgomery  v.  Multnomah  Ry.  Co., 
3  Pac.  435,  11  Or.  844. 

Gen.  Laws,  p.  731,  I  40,  which  provides 
that  every  person  licensed  to  keep  a  ferry 
shall  have  the  exclusive  privilege  of  trans- 
porting all  persons  and  property  across  the 
stream  where  such  a  ferry  is  established,  etc., 
applies  and  is  confined  to  a  ferry  landing — 
that  is,  the  place  where  such  ferry  is  estab- 
lished— and  does  not  extend  on  each  side,  so 
as  to  prevent  the  licensing  of  conductors  of 
rival  ferries.  Hackett  v.  Wilson,  6  Pac.  652, 
658,  12  Or.  25. 

Act  April  29,  1874,  cL  98,  I  34,  providing 
for  the  incorporation  of  water  companies, 
and  enacting  that  the  right  to  have  and  en- 
joy the  franchises  and  privil^^  of  such  in- 
corporation within  the  district  or  locality 
covered  by  its  charter  should  be  an  exclusive 
one,  and  providing  that  no  company  should 
I  be  incorporated  for  the  purpose  of  fumishmg 


EXCLUSIVE  PRIVILEGE 


2552 


EXCLUSIVELY 


water  until  such  corporation  should  have, 
ftt>m  its  earnings,  realized  and  divided 
among  its  stockholders  during  five  years  a 
dividend  equal  to  8  per  cent  per  annum  on 
its  capital  stock,  means  an  exclusive  right 
only  as  against  other  water  companies,  and 
not  as  against  the  city  or  borough  in  which 
it  exists.  It  does  not  prohibit  a  city  or  bor- 
ough from  providing  its  citizens  with  pure 
water  by  means  of  works  constructed  by  it- 
self from  money  in  its  own  treasury.  Ap- 
peal of  Lehigh  Water  Ck).,  102  Pa.  515,  527. 

Laws  1892,  c.  340,  authorizing  an  exist- 
ing street  railroad  company  to  consolidate 
with  other  street  railroads,  though  granting 
an  exceptional  privilege,  does  not  grant  "an 
exclusive  privilege,  immunity,  or  franchise," 
within  the  meaning  of  Const,  art.  3,  ft  18, 
prohibiting  the  passage  of  local  bills  grant- 
ing to  any  corporation,  etc.,  any  exclusive 
privilege,  immunity,  or  franchise  whatever. 
Bohmer  v.  Haffen,  55  N.  E.  1047,  1052,  161 
N.  Y.  300. 

An  exclusive  immunity  is  one  that,  either 
from  the  terms  of  the  grant,  or  as  a  result  of 
the  provisions  of  the  grant,  excludes  all  others 
from  a  like  enjoyment  It  may  be  a  special 
immunity  enjoyed  by  no  other  street  surface 
railway  in  the  state,  yet  it  is  not  an  exclusive 
immunity.  Every  immunity  is  exclusive,  in 
the  sense  tliat  all  others  aro  necessarily  ex- 
cluded from  enjoying  the  same  immunity. 
So,  also,  is  the  grant  of  every  franchise  or 
privilege  an  exclusive  one,  in  the  sense  that 
all  others  are  excluded  from  the  enjoyment 
of  that  particular  franchise  or  privilege.  The 
true  test  is  not  are  all  others  excluded  from 
the  enjoyment  of  the  particular  grant?  but 
are  all  others  excluded  from  the  enjoyment 
of  a  like  grant?  The  fact  that  no  others  en- 
Joy  a  like  immunity  does  not  render  the  im- 
munity exclusive.  Weed  t.  Common  Coun- 
cil of  Binghamton,  26  Misc.  Rep.  208,  216, 
56  N.  Y.  Supp.  105,  110. 

EXCLUSIVE  USE. 

"Exclusive/*  as  used  in  Acts  1801,  p.  817, 
providing  that  any  firm,  person,  corporation, 
or  voluntary  association  that  is  a  citizen  of 
the  state,  entitled  to  the  exclusive  use  of  any 
lawful  label,  may  obtain  protection  by  filing 
a  statement  and  fac  simile  thereof  with  the 
Secretary  of  State,  means,  according  to  the 
Century  Dictionary,  when  applied  to  a  right 
undivided;  sole.  Hence  a  label  adopted  by 
the  Cigar  Makers'  International  Union  of 
America,  a  voluntary,  unincorporated  asso- 
ciation for  the  mutual  benefit  of  its  mem- 
bers, to  be  placed  on  boxes  containing  cigars 
made  by  members  of  the  union  in  all  parts 
of  the  United  States — several  branches  being 
established  in  Indiana— cannot  be  protected 
by  filing  a  statement  provided  by  the  stat- 
ute, since  the  right  of  citizens  of  the  state  to 
the  use  of  such  label  was  not  exclusive. 


State  T.  Hagen,  33  N.  B.  223,  226,  6  Ind.  App. 
167. 

"Exclusive,''  as  used  with  reference  to 
the  acquiring  of  a  private  right  of  way  by 
exclusive  use,  does  not  mean  that  the  right 
of  way  must  be  used  by  one  person  only,  but 
simply  that  the  right  should  not  depend  for 
its  enjoyment  on  a  similar  right  in  others, 
and  that  the  party  claiming  it  exercises  it 
under  some  claim  existing  in  his  favor,  inde- 
pendent of  all  others.  It  must  be  exclusive 
as  against  the  right  of  the  community  at 
large.    Cox  t.  Forrest  60  Md.  74»  80l 

EXCLVSIVELT. 

The  adverb  "exclusively**  is  defined  by 
lexicographers  to  mean  to  the  exclusion  of 
all  others;  without  admission  of  others  to 
participation.  As  used  in  Tax  Laws  1896,  c 
908,  as  amended  by  Laws  1897,  c.  371,  ex- 
empting the  real  property  of  a  corporation 
organized  exclusively  for  moral  or  mental 
improvement  or  for  literary  purposes.  It  de- 
prives a  college  fraternity  chapter  house, 
used  chiefly  as  a  place  of  abode  for  members 
of  the  fraternity,  from  such  exemption.  Peo- 
ple V.  Lawler,  77  N.  Y.  Supp.  840,  842,  74 
App.  Div.  553. 

A  corporation  chartered  to  do  manufac- 
turing only,  but  which  engages  in  other  busi- 
ness as  well,  is  not  entirely  exempted  from 
taxation  as  a  corporation  "organized  exclu- 
sively for  manufacturing  purposes,"  within 
the  meaning  of  Act  June  18,  1889,  (  21,  ex- 
empting such  corporations  from  taxation,  but 
it  is  only  exempt  to  the  amount  of  its  capi- 
tal employed  in  the  manufacturing  business. 
Commonwealth  v.  Wm.  Mann  Co.,  24  Ati. 
601,  602,  150  Pa.  64;  Commonwealth  t. 
Thackara  Mfg.  Co.,  27  Ati.  13,  156  Pa.  510. 

The  word  "exclusively,**  in  17  Stat  238, 
authorizing  the  importation  in  bond  of  cer- 
tain materials  necessary  for  the  construction 
and  equipment  of  vessels  built  in  the  United 
States  for  the  purpose  of  being  employed  in 
the  foreign  trade,  including  the  trade  be- 
tween the  Atiantic  and  Pacific  ports  of  the 
United  States,  and  the  use  thereof  free  of 
duty,  and  providing  that  all  articles  of  for- 
eign production  needed  for  the  repair  of 
American  vessels  engaged  exclusively  in  for- 
eign trade  may  be  drawn  from  bonded  ware- 
houses, free  of  duty,  under  such  rogulations 
as  the  Secretary  of  the  Treasury  may  pre- 
scribe, does  not  operate  to  prevent  vessels 
engaged  in  trade  between  the  Atiantic  and 
Pacific  ports  of  the  United  States  from  be- 
ing considered  as  engaged  in  foreign  trade, 
within  the  meaning  of  the  act  "A  vessel  is 
engaged  exclusively  in  the  foreign  trade 
when  she  is  trading  between  a  port  of  the 
United  States  and  a  foreign  port  or  between 
two  foreign  ports,  or  between  the  Atlantic 
and  Pacific  ports  of  the  United  States.    The 
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word  'exclusively*  was  not  used  to  limit  the 
definition  already  given  to  foreign  trade,' 
but  to  limit  the  benefits  of  the  section  to  ves- 
sels exclusively  engaged  in  that  trade,  as  al- 
ready defined."  United  States  v.  Patten  (U. 
S.)  27  Fed.  Gas.  460,  461. 

The  words  "exclusively  to  her  and  the 
heirs  of  her  body  forever,"  as  used  in  a  be- 
quest of  slaves  by  a  father  to  his  daughter, 
then  a  married  woman,  exclude  the  marital 
rights  of  the  husband  in  such  slaves.  Gould 
V.  Hill,  18  Ala.  84,  85. 

"Exclusively,"  as  used  in  St  1885,  con- 
ferring on  the  city  of  Denver  power  by  or- 
dinance exclusively  to  prohibit  and  suppress 
disorderly  houses,  means  that  the  matter  is 
placed  entirely  under  the  control  and  within 
the  sole  •  jurisdiction  of  the  city  council. 
Rogers  v.  People,  12  Pac.  843,  844,  9  Colo. 
450,  59  Am.  Bep.  146. 

EXCIiXrSIVIXT  USED. 

Clivroli. 

Under  a 'statute  exempting  from  taxa- 
tion all  buildings  exclusively  occupied  as 
churches,  etc.,  the  fact  that  a  building  oc- 
cupied by  a  church  for  church  services  at 
stated  times  is  rented  for  lectures,  concerts, 
readings,  and  othet  such  entertainments, 
where  the  rent  is  used  to  defray  the  expenses 
of  the  church  and  society,  does  not  prevent 
the  use  of  the  building  by  the  church  from 
being  an  exclusive  occupation.  First  Unitari- 
an Spc.  of  Hartford  v.  Town  of  Hartford,  S4 
Atl.  89,  90,  66  Conn.  368. 

Gen.  St  p.  154,  |  12,  exempting  from 
taxation  buildings  exclusively  occupied  as 
churches,  means  buildings  wherein  no  kind 
of  business  is  transacted  except  that  con- 
ducive to  religious  worship.  Thus  a  pavilion 
used  by  a  Spiritualist  camp  meeting  associa- 
tion for  religious  services  on  Sunday,  which 
on  week  days  was  partly  used  for  services, 
and  partly  for  the  sale  of  refreshments  and 
for  dancing  and  parlor  skating,  for  which  an 
admission  fee  was  charged,  was  not  a  build- 
ing exclusively  used  for  religious  purposes, 
within  the  statute.  Connecticut  Spiritualist 
Camp  Meeting  Ass'n  v.  Town  of  East  Lyme, 
5  Atl.  849,  54  Conn.  152. 

A  pavilion  used  by  a  Spiritualist  camp 
meeting  association  for  religious  services  on 
Sunday,  and  on  week  days  partly  for  such 
services,  and  partly  for  the  sale  of  refresh- 
ments and  for  dancing  and  parlor  skating, 
charging  an  admission  fee,  does  not  come 
within  the  meaning  of  Gen.  St  p.  154,  S  12, 
exempting  "buildings  exclusively  occupied  as 
churches"  from  taxation.  Connecticut  Spir- 
itualist Camp  Meeting  Ass'n  v.  Town  of  East 
Lyme,  5  AtL  849,  54  Conn.  152. 

Cliarltable  purposes* 

Const,  art.  9,  S  3,  provides  that  property, 
both  real  and  personal,  used  exclusively  for 


certain  charitable  purposes  enumerated,  may 
be  exempted  from  taxation.  Held,  that  the 
phrase  "exclusively  used^'  means  occupied 
by,  or  used  for  the  interest  of,  and  that  land 
owned  by  a  charitable  institution,  but  not  oc- 
cupied by  or  used  in  any  manner  by  the  in- 
stitution, would  not  be  exempt  from  taxa- 
tion under  such  provision.  Theological  Sem- 
inary V.  People,  101  111.  578,  682. 

"Exclusively"  is  defined  as  in  a  manner 
to  exclude,  as  enjoying  a  privilege  exclusive- 
ly, and  "exclusive"  means  possessed  and  en- 
Joyed  to  the  exclusion  of  others;  and  hence, 
as  used  in  Const  art  9,  ft  2,  exempting  from 
taxation  such  property  as  may  be  used  ex- 
clusively for  schools,  religious  and  charitable 
purposes,  and  a  Y.  M.  C.  A.  building,  part  of 
which  is  rented  for  use  as  stores,  is  not  ex- 
clusively used  for  religious  and  charitable 
purposes.  Young  Men's  Christian  Ass'n  v. 
Douglas  County,  83  N.  W.  924,  926,  60  Neb. 
i342  (citing  Stahl  v.  Kansas  Educational 
Ass'n,  54  Kan.  549.  38  Pac.  797;  Cincinnati 
College  V.  State,  19  Ohio,  110;  Gerke  v. 
Purcell,  25  Ohio  St  229;  State  ex  rel.  Board 
of  Education  Fund  v.  Board  of  Assessors,  35 
La.  Ann.  668;  People  v.  Collison,  22  Abb. 
N.  C.  52,  6  N.  Y.  Supp.  711;  Salem  Lyceum 
V.  City  of  Salem,  154  Mass.  15,  27  N.  B.  672). 

OoUeses. 

"Exclusively  for  colleges,**  as  used  in 
Const  art  207,  exempting  from  taxation 
buildings  and  property  used  exclusively  for 
colleges,  refers  to  such  buildings  as  are  used 
for  the  habitation  of  a  college,  and  such  prop- 
erty as  is  used  in  and  for  college  purposes, 
such  as  chemical  or  philosophical  apparatus 
and  the  like.  State  ex  rel.  Board  of  Educa- 
tion V.  Board  of  Assessors,  35  La.  Ann.  668, 
671. 

Farming  purposes* 

A  city  charter  provided  that  no  city  tax 
exceeding  2  cents  on  a  dollar  of  the  grand 
list  should  be  assessed  or  levied  on  any  lands 
within  the  territory  added  to  the  city  by  vir- 
tue of  the  act,  so  long  as  the  land  shall  be 
"used  exclusively  foi*  farming  purposes." 
Held,  that  the  term  "used  exclusively  for 
farming  purposes"  meant  the  exclusive  ben- 
eficial use,  or  the  exclusive  use  for  a  prac- 
tical purpose  from  which  an  income  is  deriv- 
ed; and  hence,  where  land  was  used  for 
farming  only,  the  fact  that  it  was  also  laid 
out  in  city  lots  and  blocks  by  the  owner, 
intended  by  him  to  be  kept  and  sold  for 
building  purposes  in  the  future,  did  not  the 
less  render  it  used  exclusively  for  farming 
purposes,  within  the  charter  provision.  Gil- 
lette V.  City  of  Hartford,  31  Conn.  351,  359. 

GraveyarcU 

"Exclusively  as  graveyards  or  grounds 
for  burying  the  dead,"  as  used  In  2  Starr  A 
C.  Ann.  St  c.  120,  $  2,  declaring  that  all 
lands   used   exclusively   as   graveyards   or 
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grounds  for  bttrylng  tbe  dead  shall  be  ex- 
empt from  taxation,  cannot  be  held  to  extend 
to  an  adjacent  lot  belonging  to  a  cemetery, 
whose  charter  proYides  that  grounds  held 
and  platted  by  It  as  burial  places  shall  be  ex- 
empt from  taxation,  where  such  land,  though 
not  Intended  for  burial  purposes,  afforded  an 
entrance  to  the  cemetery  from  the  street,  and 
was  partly  occupied  by  a  dwelling  house  for 
the  use  of  the  superintendent  and  as  the 
office  of  the  association,  and  also  by  a  well 
for  the  benefit  of  the  cemetery  grounds. 
Bloomlngton  Cemetery  As8*n  T.  People.  48 
N.  E.  906,  170  111.  377. 

Moral  and  mental  improvement* 

A  building  erected  by  a  yoluntary  corpo- 
ration with  no  capital  stock,  nor  any  provi- 
sion for  the  declaration  of  dividends,  and 
used  for  libraries,  reading  rooms,  rooms  for 
literary  and  scientific  lectures,  etc.,  and  In- 
cluding an  auditorium,  which  Is  rented  from 
time  to  time  to  outsiders  as  a  theater  and 
public  hall — ^the  rent  being  applied  exclusive- 
ly to  the  maintenance  of  the  building— is 
used  exclusively  for  moral  and  mental  Im- 
provement of  its  members,  and  for  educa- 
tional, sclentlflc,  literary,  and  library  pur- 
poses, within  Laws  1897,  c  371,  so  as  to  pre- 
vent taxation  of  the  real  or  personal  property 
represented  by  the  building  and  its  contents. 
People  V.  Sayles,  50  N.  Y.  Supp.  8,  10,  23 
Misc.  Rep.  1  (approved  in  Re  McCusker,  51 
N.  Y.  Supp.  281,  283,  23  Misc.  Rep.  446). 

Gen.  Tax  Law  1896,  c.  907,  (  4,  subd.  7, 
as  amended  by  Laws  1897,  c.  371,  providing 
that  real  property  of  a  corporation  or  associa- 
tion organized  for  the  moral  or  mental  im- 
provement of  men  or  women,  or  for  religious 
or  charitable  work,  and  used  exclusively  for 
one  or  more  of  such  purposes,  should  be  ex- 
empt from  taxation,  means  exclusive  busi- 
ness for  which  the  corporation  or  ass6ciation 
was  incorporated,  and  hence  a  rectory  will 
not  be  exempt  People  v.  Feltner,  61  N.  B. 
762.  763,  168  N.  T.  494. 

PnUio  or  religions  womUlp* 

The  exemption  of  church  property  actu- 
ally and  exclusively  used  for  public  worship 
does  not  apply  to  a  building  belonging  to  a 
Young  Men's  Christian  Association,  used 
partly  for  the  purposes  of  the  association, 
and  partly  rented  for  business  purposes. 
People  V.  Young  Men's  Christian  Ass'n,  41 
N.  E.  557,  558,  157  111.  403. 

The  phrase  "exclusively  used  for  reli- 
gious purposes,"  in  a  constitutional  provision 
exempting  buildings  exclusively  used  for  re- 
ligious purposes,  does  not  characterize  a 
dwelling  house  owned  by  a  church,  and  oc- 
cupied by  the  pastor  of  the  church  exclusive- 
ly as  a  residence.  Vail  r.  Beach,  10  Kan. 
214,  215. 

Land  owned  by  a  religious  society, 
which  is  not  occupied  by  its  church  or  school 


buildings,  or  necessary  for  the  purposes  of 
such  buildings,  is  not  exempt  from  taxation 
under  a  statute,  exempting  property  exclu- 
sively used  by  such  societies.  United  Breth- 
ren T.  Forsyldi  Co.  Com'rs,  20  &  B.  626,  116 
N.  0.  489. 

A  chapel,  used  in  part  for  religious  wor- 
ship and  In  part  for  the  residence  of  teachers 
in  a  free  parochial  school  located  on  an  ad- 
joining lot,  is  not  exempt  from  taxation,  un- 
der Gen.  Laws,  c.  44,  ft  2,  exempting  build- 
ings used  exclusively  for  religious  worship, 
so  far  as  said  buildings  are  used  for  religious 
and  educational  purposes.  In  re  City  of  Paw- 
tucket,  52  AU.  679,  24  B.  L  86. 

^Railroad. 

"Exclusively  used,**  as  used,  in  Sess. 
Laws  1885,  p.  222,  requiring  the  State  Board 
of  Equalization  to  assess  property  exclusive- 
ly used  in  operating  a  railroad,  does  not 
mean  exclusively  used  within  the  state,  but 
includes  cars  which,  in  performing  their  reg- 
ular Journeys,  pass  out  of  the  state,  and  be- 
come temporarily  useful  in  operating  other 
railroads.  Denver  &  R.  G.  B.  Co.  v.  Church, 
28  Pac.  468,  17  Colo.  1,  31  Am.  St.  Bep.  252. 

Soliool  pnrposes* 

A  schoolhouse  used  and  occupied  for  a 
boarding  school,  but  in  which  the  owner  re- 
sides with  his  family,  is  not  a  building  used 
exclusively  for  school  purposes,  under  Const, 
art  13,  fi  2,  exempting  buildings  used  exclu- 
sively for  school  purposes  from  taxation. 
Red  V.  Johnson,  53  Tex.  284,  288. 

Const,  art.  8,  ft  2,  authorizing  the  Legis- 
lature to  exempt  from  taxation  all  buildings 
used  exclusively  and  owned  by  persons,  or 
associations  of  persons,  for  school  purposes, 
means  not  only  the  buildings,  but  land  neces- 
sary and  used  for  the  proper  and  economical 
conduct  of  the  schools.  Cassiano  v.  Ursuline 
Academy,  64  Tex.  673.  A  house  owned  by  a 
practicing  attorney,  in  which  he  lives  with 
his  wife — she  conducting  therein  a  day  and 
boarding  school — ^Is  not  within  such  Consti- 
tution. Edmonds  v.  City  of  San  Antonio,  36 
S.  W.  495,  14  Tex.  Civ.  App.  165. 

The  term  ''building  occupied  exclusively 
as  a  schoolhouse,"  within  the  meaning  of  a 
statute  prohibiting  the  licensing  of  a  saloon 
within  a  certain  distance  of  a  building  occu- 
pied exclusively  as  a  schoolhouse,  includes  a 
building  erected  for  the  purpose  of  a  parochi- 
al school,  and  used  for  such  purpose;  and  its 
character  is  not  changed  by  the  fact  that  the 
Sisters  of  Charity  who  conduct  the  school 
also  reside  In  the  building.  People  v.  Mur- 
ray, 42  N.  E  584,  585,  148  N.  Y.  171. 

State  pnrposes. 

.  Agricultural  College  lands  under  con- 
tract of  purchase  are  not  used  exclusively 
for  state  purposes,  as  required  by  the  Con- 
stitution, so  as  to  make  them  exempt  from 
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taxation;  nor  do  they  belong  to  the  state 
exclusively,  as  the  purchaser  has  the  entire 
use^  and  the  entire  equitable  title,  subject 
only  to  a  lien  on  the  same  for  the  unpaid 
purchase  money.  Oswalt  t.  HalloweU,  15 
Kan.  15^ 

Lands  belonging  to  the  Agricultural  Col- 
lege, sold  under  a  time  contract — ^part  of  the 
purchase  money  being  paid  before  any  right 
of  forfeiture  accrues — do  not  belong  exclu- 
sively to  the  state,  so  as  to  be  exempt  from 
taxation,  within  a  statute  exempting  such 
land,  as  by  the  use  of  such  word  it  is  appar- 
ent that  the  Legislature  intended  to  exempt 
only  that  property  which  belongs  to  the 
state,  and  belongs  to  it  free  from  any  con- 
tract or  interest  on  the  part  of  any  individu- 
al. Dixon  Ooimty  Com'rs  T.  Baldwin,  29 
Kan.  538,  540. 

EXCOMMUNICATION. 

See  "Writ  de  Communicato  Capi^do.** 

EX-CONVICT. 

An  ex-convict  is  a  person  who  has  been 
found  guilty  by  a  proper  tribunal  of  a  crime 
against  the  laws  of  the  state,  whether  it 
be  a  misdemeanor  or  a  felony.  Cameron  ▼. 
Tribune  Association,  7  N.  Y.  Supp  739,  742, 
55  Hun,  607. 

The  prefix  "ex"  to  the  word  "convict" 
denotes  that  the  convict  has  served  out  a 
sentence  for  crime,  or  been  pardoned,  but 
it  does  not  take  away  the  libelous  effect  of 
charging  a  man  with  being  an  ex-convict 
Morrissey  v.  Providence  Telegram  Pub.  Co., 
32  Atl.  19,  19  R.  I.  124. 

EXCUSE. 

See  "Just  Excuse";  "Legal  Excuse.** 

The  word  "excused,"  as  used  in  reference 
to  a  juror,  means  that  a  person  is  relieved 
from  jury  duty  on  his  own  application,  for 
his  own  convenience,  or  for  reasons  personal 
to  himself,  or  upon  the  court's  own  motion, 
because  the  person's  services  are  not  neces- 
sary, or  because  it  sees  fit  to  excuse  him  for 
the  reason  that  it  finds  him  an  unfit  or  incom- 
petent person  to  serve,  and  is  not  synony- 
mous with  "set  aside,"  which  is  done  be- 
cause of  objections  raised  to  his  serving  by 
one  or  the  other  of  the  parties  to  the  action, 
so  that  a  juror  who  was  objected  to  by  one 
of  the  parties  could  not  be  said  to  have  been 
excused.  Santee  v.  Standard  Pub.  Co.,  55 
N.  Y.  Supp.  361,  362,  36  App.  Div.  555. 

EXOV8ABI.E  A88AUI.T. 

An  assault  is  excusable  when  committed 
by  accident  and  misfortune  in  doing  any 


lawful  act  by  lawful  means,  with  ordinary 
caution,  and  without  any  unlawful  intent 
People  V.  O'Connor,  81  N.  Y.  Supp.  656»  561, 
82  App.  Div.  55. 

EXOVSABIJB  HOMIOIDE. 

Involuntary  manslaughter  distinguished, 
see  "Involuntary  Manslaughter." 

Excusable  homicide  is  homicide  in  self- 
defense.  United  States  v.  King  (U.  S.)  34 
Fed.  302,  306. 

Excusable  homicide  is  that  which  is  com- 
mitted either  by  misadventure  or  in  self- 
I  defense.    State  v.  Lodge  (Del.)  33  Atl.  31S, 
314,  9  Houst  542;  State  v.  Miller  (Del.)  32 
Atl.   137,    138,   9    Houst.    564. 

Homicide  by  misadventure  is  the  acci 
dental  killing  of  another  where  the  slayer 
is  doing  a  lawful  act  unaccompanied  by  any 
criminally  careless  or  reckless  conduct. 
Homicide  in  self-defense  is  where  one  is  as- 
saulted upon  sudden  affray,  and,  in  defense 
of  bis  person,  where  certain  and  immediate 
suffering  would  be  the  consequence  of  wait- 
ing for  the  assistance  of  the  law,  and  there 
is  no  other  probable  means  of  escape,  he 
kills  his  assailant.  State  v.  Miller  (Del.)  32 
Atl.  137,  138,  9  Houst.  564;  State  v.  Miller, 
1  Del.  Term  R.  183, 186. 

Homicide  is  excusable  when  committed  by 
accident  or  misfortune  in  doing  any  lawful 
act  by  lawful  means  with  usual  and  ordlnary 
caution,  and  without  unlawful  intent  State 
V.  Reynolds,  22  Pac.  410,  411,  42  Kan.  320, 
16  Am.  Rep.  483;  Pen.  Code  N.  Y.  (  203; 
People  T.  Fitzsimmons,  34  N.  Y.  Supp.  1102, 
1105. 

"Excusable  homicide"  is  the  unfortunate 
or  accidental  killing  of  another  without  in- 
tention, and  in  doing  a  lawful  act  with 
ordinary  circumspection.  Hopkinson  v.  Peo- 
ple, 18  ni.  (8  Peck)  264,  265. 

"Excusable  homicide"  is  that  which  takes 
place  under  such  circumstances  of  accident 
or  necessity  that  the  party  cannot  be  strictly 
said  to  have  committed  the  act  willfully  and 
intentionally.  Williamson  v.  State,  2  Ohio 
Cir.  Ct  R.  292,  1  O.  C.  D.  492. 

"Excusable  homicides"  are  those  not 
properly  justifiable,  but  allowable  under  cer- 
tain circumstances;  for  example,  defense  of 
one's  own  person,  or  that  of  some  member 
of  his  household,  as  wife,  children,  servant. 
State  V.  Walker  (Del.)  83  Atl.  227,  9  Houst. 
464. 

Homicide  is  excusable  when  committed 
by  accident  and  misfortune  in  lawfully  cor- 
recting a  child  or  servant,  or  when  doing  any 
other  lawful  act  by  lawful  means  with  usual, 
ordinary  caution,  and  without  any  unlawful 
Intent,  or  by  accident  and  misfortune  in  the 
heat  of  passion  upon  any  sudden  and  sufiS- 
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cient  provocation,  or  upon  a  sudden  com- 
bat witliout  any  dangerous  weapon  being 
used,  and  not  done  in  a  cruel  or  unusual 
manner.  Richard  y.  State,  29  South.  413,  417, 
42  Fla.  52a 

"Excusable  homicide"  is  defined  in  Rev. 
St.  ft  2379,  as  when  committed  by  accident 
and  misfortune  in  lawfully  correcting  a  child, 
or  any  other  lawful  act  by  lawful  means, 
with  ordinary  caution,  and  without  unlawful 
intent,  or  by  accident  and  misfortune  in  the 
heat  of  passion  or  a  sudden  combat  Bassett 
y.  State  (Fla.)  33  South.  262,  264. 

"Excusable  homicide  by  misad-Tenture" 
is  the  accidental  killing  of  another  when  the 
slayer  is  doing  a  lawful  act  unaccompanied 
by  any  cruelly  careless  or  reckless  conduct 
"Excusable  homicide"  may  arise  either  from 
misadventure  or  In  self-defense,  and,  when 
proved,  entitles  the  accused  to  a  verdict  of 
not  guilty.  State  ▼.  Brown  (Del.)  86  AtL 
458,  464,  2  Marv.  880. 

If  an  assault  Is  made  upon  a  man  with 
an  attempt  to  commit  a  felony  upon  him, 
he  may  resist  so  far  as  it  is  necessary 
to  resist  the  assault,  even  if  he  must  take 
the  assailant's  life.  But  this  has  a  limita- 
tion. If  he  can  resist  the  assault,  and  free 
himself  without  taking  life,  and  kills  the 
assailant  without  necessity,  he  Is  not  ex- 
cusable. If  mere  heat  of  blood  impels  him 
to  take  life,  in  such  a  case  he  is  guilty  of 
manslaughter.  State  v.  Zelgler,  21  8.  B.  763, 
767,  40  W.  Va.  593. 

excvsabue:  neglect. 

Excusable  neglect  is  the  omission  or  for- 
bearance to  do  a  thing  that  can  be  done  or 
that  is  required  to  be  done  under  circumstan- 
ces admitting  of  an  excuse.  Davis  v.  Steu- 
ben School  Tp.,  60  N.  E.  1,  5,  19  Ind.  App. 
694. 

"Elxcusable  neglect**  does  not  mean  gross 
negligence.  It  does  not  mean  a  willful  dis- 
regard of  the  process  of  the  court,  but  refers 
to  cases  where  there  is  a  reasonable  excuse 
for  failure  to  answer.  Deering  Harvester 
Ca  v.  Thompson.  42  S.  E.  772,  773,  116  Ga. 
388  (citing  Brucker  T.  O'Connor,  115  Ga.  95, 
41  S.  B.  245). 

''Excusable  neglect"  does  not  mean  any 
neglect,  but  is  confined  to  a  reasonable  neg- 
lect, occasioned  by  some  fact  or  something 
that  has  or  has  not  been  done  by  which  the 
complaining  party  ought  to  have  knowledge, 
and  which,  If  he  had  had  such  knowledge, 
might  have  prevented  the  Judgment,  order, 
or  other  proceedings  of  which  he  complains. 
Skinner  v.  Terry.  12  S.  E.  118>  119,  107  N.  C. 
103. 

The  neglect  of  a  party  or  his  attorneys 
to  Inform  himself  of  the  recitals  in  a  deed 
of  conveyance  by  which  he  claims  title,  and 


which  he  offers  in  evidence,  is  not  such 
"excusable  neglect"  as  will  warrant  the  court 
to  open  the  Judgment  Hlcklln  v.  McClear, 
24  Pac.  992,  19  Or.  508. 

In  cases  construing  Code,  ft  274,  provid- 
ing that  a  party  may  be  relieved  from  a 
Judgment,  verdict  or  the  proceeding  taken 
against  him  through  his  mistake.  Inadvert- 
ence, surprise,  or  excusable  neglect  the  words 
"inadvertence"  and  "surprise"  seem  to  have 
been  ignored  with  singular  unanimity,  and 
the  phrase  "excusable  neglect"  Is  taken  as 
embodying  the  meaning  of  the  section. 
Marsh  v.  GrlfELn,  31  S.  E.  840,  842,  123  N.  0. 
660. 

Where  it  appeared  that  the  applicant  for 
a  vnrlt  of  certiorari  as  a  substitute  for  an 
appeal  which  had  been  lost  by  failure  to  per- 
fect It  within  the  time  limited  was  absent 
upon  ofllcial  business  on  the  day  of  the  trial; 
that  he  returned  the  following  night  intend- 
ing to  perfect  the  appeal  if  the  case  had  gone 
against  him;  that  he  was  then  informed 
by  his  counsel,  In  the  presence  of  the  ad- 
verse counsel,  whom  he  understood  to  assent 
thereto,  that  the  time  for  taking  the  appeal 
had  been  extended,  and  he  thereupon  re- 
turned to  his  official  business  without  further 
action,  and  first  learned  when  he  came  back 
that  the  time  had  not  been  extendedr— there 
was  such  excusable  neglect  as  would  au- 
thorize the  granting  of  the  writ  Graves  v. 
Hines,  11  S.  E.  862,  363,  106  N.  C.  323. 

The  term  "excusable  neglect"  in  a  stat- 
ute authorising  the  opening  of  a  default 
Judgment  for  excusable  neglect  does  not 
mean  gross  negligence.  It  does  not  mean  a 
willful  disregard  of  the  process  of  the  court 
but  refers  to  cases  where  there  is  a  reason- 
able excuse  for  falling  to  answer.  Such 
an  excuse  might  be  shown  by  one  who  had 
negligently  waited  until  the  time  had  nearly 
expired  for  answering,  and  was  then  unavoid- 
ably prevented  from  filing  his  defense;  but 
where  a  party  neglected  to  answer  because 
he  believed  that  plaintiff  had  sued  the  wrong 
party,  and  would  discover  it  he  could  not 
be  relieved  on  the  ground  of  "excusable  neg- 
lect." Brucker  v.  O'0)nnor,  41  S.  E.  245,  246, 
115  Ga.  95. 

Keglisenoe  of  attorney. 

A  party  is  only  guilty  of  "excusable  neg- 
lect" when  he  employs  counsel  to  enter  his 
plea,  and  the  counsel  neglects  It  and  there- 
fore a  Judgment  given  against  the  party  by 
reason  thereof  may  be  vacated.  Bradford 
V.  Colt,  77  N.  C.  72,  75. 

An  affidavit  that  after  service  of  sum- 
mons defendants  employed  counsel  to  repre- 
sent them  at  the  return  term,  that  the  at- 
torney assured  them  he  would  do  so,  where- 
upon he  gave  the  matter  no  further  atten- 
tion, and  that  It  was  currently  reported 
that  the  plaintiff  had  abandoned  the  action. 
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did  not  bring  the  case  within  Code,  |  274, 
providing  that  a  judgment  may  be  set  aside 
for  excusable  neglect  on  motion  made  within 
one  year  after  its  rendition.  Roberts  y.  All- 
man.  11  8.  B.  424,  425,  106  N.  C.  891. 

The  term  ''excusable  neglect"  in  Code 
Cir.  Proc.  i  133,  authorizing  the  setting  aside 
of  a  Judgment  taken  against  a  party  through 
bis  "excusable  neglect,"  includes  the  omis- 
sion of  a  client  to  examine  the  records  in 
order  to  ascertain  what  has  been  done  in 
a  case  after  he  has  employed  an  attorney 
to  look  after  it  Therefore  a  judgment  taken 
against  him  through  the  negligence  of  the 
attorney  may  be  set  aside.  Oriel  y.  Vernon, 
66  N.  C.  76,  78. 

A  judgment  rendered  in  defendant's  ab- 
sence will  be  set  aside  for  his  "excusable 
neglect"  on  a  showing  that  he  employed 
counsel  for  his  defense,  and  attended  a  pre- 
vious term  of  the  court  and  on  the  day 
appointed  for  the  hearing,  but  left  before 
the  session  had  ended  on  being  assured  by 
his  counsel  that  the  latter  had  given  the 
necessary  attention  for  the  protection  of  the 
defendant    Francks  y.  Sutton,  86  N.  0.  78, 

7a 

The  term  "excusable  neglect"  in  a  stat- 
ute authorizing  a  new  trial  in  a  cause  where 
Judgment  is  obtained  through  "excusable 
neglect"  of  a  party  covers  a  case  in  which 
one  member  of  a  law  firm,  having  the  sole 
management  of  the  case,  is  prevented  from 
reaching  the  place  of  trial  during  the  term 
by  reason  of  a  disarrangement  of  trains,  and 
his  partner,  who  is  not  familiar  with  the 
facts  and  evidence,  after  objecting  to  the 
hearing  of  the  case  because  the  term  is  end- 
ed, takes  no  part  in  the  trial;  and  therefore 
it  is  error  to  refuse  a  new  trial.  Stoppel- 
feldt  V.  Milwaukee,  M.  &  G.  B.  R.  Co.,  29 
Wis.  688,  690. 

The  fact  that  a  plaintiff  had  been  pre- 
vented from  resisting  a  motion  for  discharge 
of  a  judgment  through  the  neglect  of  his 
attorney,  on  whom  notice  of  the  motion 
was  served,  to  inform  him  of  it,  was  con- 
strued to  be  "excusable  neglect"  within  the 
meaning  of  Rev.  St  c.  126,  i  88,  providing 
for  the  granting  of  relief  against  orders  ob- 
tained against  a  party  by  reason  of  his 
excusable  neglect  Flanders  v.  Sherman,  18 
Wis.  676. 

"Excusable  neglect,"  as  used  in  Code  Civ. 
Proc  i  473,  providing  that  the  court  may  re- 
lieve a  party  from  a  judgment  rendered 
against  him  through  his  excusable  neglect, 
would  include  a  case  where  an  attorney  was 
called  away  to  the  bedside  of  a  wounded 
orother,  by  reason  of  which  he  was  unable  to 
put  in  an  answer  in  the  time  required  by  stat- 
ute. Bums  y.  Scooffy,  83  Pac.  86,  87,  98  Cal. 
271. 

The  terms  "mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,"  in  Code,  |  274, 


providing  that  the  court  may,  in  its  discre* 
tion,  within  one  year,  without  notloe  tbereol 
relieve  a  party  from  a  judgment  taken 
against  him  through  such  neglect,  was  con- 
strued to  apply  to  the  case  of  the  judgment 
taken  against  a  defendant  who  attended 
court  for  four  days  during  the  return  term, 
and  then  left  his  case  in  charge  of  counsel, 
who  failed  to  look  after  the  case,  thinking 
the  action  had  been  brought  in  another  coun- 
ty, where  properly  it  should  have  been 
brought,  thus  permitting  a  default  judgment 
to  go  against  his  client  Taylor  v.  Pope,  11 
S.  E.  267,  268, 106  N.  a  267,  19  Am.  St  Rep. 
630. 

An  affidavit  by  an  attorney  does  not 
show  "excusable  neglect"  when  it  sets  out 
that  he  had  notice  of  the  judgment  on  Octo- 
ber 6th,  but  was  too  busy  to  make  the 
memorandum;  that  the  6th  was  Sunday; 
that  the  7th  he  was  unable  to  obtain  the 
witness;  that  on  the  8th  he  partly  prepared, 
and  then  forgot  about  it  until  the  11th,  when 
it  came  to  bis  attention,  when  he  imme- 
diately prepared,  served,  and  filed  the  same. 
Dow  y.  Ross,  27  Pac  409,  90  CaL  662. 

HegUsenoe  of  olerk. 

A  judgment  may  be  set  aside  for  the 
"excusable  neglect"  of  the  defendant  as  au- 
thorized by  Code,  i  133,  when  it  is  shown 
that  the  defendant  called  on  the  clerk  twice 
to  have  him  enter  on  the  docket  the  name 
of  defendant's  attorney,  and  the  attorney 
himself  applied  to  the  clerk  to  see  the  plain- 
tiff*s  complaint,  but  was  unable  to  see  it, 
and  during  the  balance  of  the  term  was  ab- 
sent in  obedience  to  a  summons  at  a  witness. 
Wynne  v.  Prairie,  86  N.  a  73,  74. 

Reliuee  on  proBtiso  of  adyerso  party. 

Where  defendants  neglected  to  answer 
in  season,  relying  on  plaintlff*s  promise  to 
call  at  their  office  and  fix  the  matter  up, 
such  failure  to  answer  was  an  excusable 
neglect,  within  the  provisions  of  Rev.  St 
c.  126,  i  38,  permitting  the  opening  of  a  de- 
fault judgment  to  let  in  an  answer  not  time- 
ly, made  because  of  excusable  neglect  Staf- 
ford V.  McMillan,  26  Wis.  666,  668. 

The  words  "excusable  neglect,  mistake. 
Inadvertence,  or  surprise,"  in  Hill's  Ann. 
Laws,  i  102,  authorizing  a  court  to  set  aside 
its  judgment  at  any  time  within  a  year  if 
the  judgment  has  been  procured  against  a 
party  asking  such  relief,  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect, 
included  a  judgment  procured  In  violation 
of  an  agreement  to  extend  the  time  to  an- 
swer. "Mr.  BUick  says  it  Is  probable  that 
the  species  of  surprise  primarily  contemplat- 
ed by  these  statutes  is  that  which  results 
from  the  taking  of  a  judgment  against  a 
party  in  violation  of  an  agreement  or  under- 
standing that  the  case  shall  be  continued,  or 
not  pressed,  or  not  brought  to  trial,  though 
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tbat  is  also  a  kind  of  fraud.**  Tbompson 
7.  Ck>imel]»  48  Pac.  467,  468,  31  Or.  231,  65 
Am.  St  Rep.  818  (quoting  1  Blade.  Judgm. 


EXECUTE. 

See  "Duly  Executed";  "Not  Executed." 

The  words  'ix>  execute"  sometimes  mean 
to  fulfill,  to  complete.  Den  r.  Young,  12  N. 
J.  Law  (7  Halst)  300,  303. 

The  execution  of  a  writing  is  the  sub- 
scribing and  delivering  it,  with  or  without 
affixing  a  seal.  Ann.  Codes  &  St  Or.  1901,  9 
766;   Code  Civ.  Proc.  Cal.  1903,  i  1933. 

The  officer  of  a  corporation  affixing  Its 
seal  to  a  deed  is  **the  party  executing  the 
deed,"  within  the  meaning  of  the  statute 
requiring  the  party  executing  the  deed  to 
acknowledge  it  Killlngsworth  y.  Portland 
Trust  Co.,  23  Pac  66^  68,  18  Or.  351.  7  U  E. 
A.  638, 17  Am.  St  Rep.  737. 

Acknowledgment  InLported* 

The  term  ''execution,"  in  speaking  of  the 
execution  of  a  mortgage,  does  not  include  its 
acknowledgment,  which  is  only  evidence  of 
the  execution.  Benninghoff  v.  Stephenson, 
29  Atl.  87,  88,  161  Pa.  440. 

Where,  in  an  action  to  foreclose  a  mort- 
gage, the  complaint  alleged  and  the  court 
found  that  defendant  made,  executed,  and  de- 
livered the  instrument,  the  word  "executed" 
Imported  that  it  was  acknowledged.  Joseph 
v.  Dougherty.  60  Cal.  358,  360. 

An  admission  in  an  answer  that  a  con- 
tract for  the  sale  of  land  was  "executed," 
in  the  absence  of  anything  to  restrict  the 
meaning  of  that  term,  admits  that  it  was  duly 
acknowledged  when  acknowledgment  was 
necessary  to  make  the  contract  valid  and 
enforceable;  but  the  meaning  may  be  re- 
stricted by  the  context,  and  will  then  cover 
such  acts  as  the  pleader  obviously  Intended 
to  refer  to.  Solt  v.  Anderson  (Neb.)  93  N.  W. 
205*  207. 

Delivery  InLported* 

The  word  "execution,**  as  used  in  speak- 
ing of  the  execution  of  a  deed,  means  not 
only  signing  and  sealing  the  instrument,  but 
also  includes  the  delivery  thereof.  State  v. 
Young,  23  Minn.  551,  560;  Hill  t.  Nelms,  5 
South.  796,  797,  86  Ala.  442;  Farrior  v.  Mort- 
gage Security  Co.,  7  South.  200,  88  Ala.  275; 
Keenan  v.  Keenan,  12  N.  Y.  Supp.  747,  749, 
58  Hun,  605;  Collins  v.  Cornwell,  30  N.  E. 
796,  797,  131  Ind.  20;  Smith  v.  James,  131 
Ind.  131,  132,  30  N.  B.  902,  903;  Gaskill 
V.  King,  84  N.  C.  211,  221;  Smith  v.  Williams, 
38  Miss.  48;  Einstein's  Sons  v.  Shouse,  5 
South.  880,  382,  24  Fla.  490;  Koppelmann  v. 
Koppehnann,  57  S.  W.  570,  572,  94  Tex.  40; 
Watkins  t.  Nugen,  45  S.  E.  2G2,  263,  118  Ga. 


372;  Brown  v.  Westerfield,  66  N.  W.  489,  47 
Neb.  399,  53  Am.  St  Bep.  532. 

The  execution  of  a  written  instrument 
within  the  meaning  of  Code,  providing  that 
the  execution  of  an  instrument  will  be  admit- 
ted unless  specifically  denied,  includes  its 
delivery.  Clark  t.  ChUda,  4  Pac  1058^  66 
CaL  87. 

Execution  of  a  note  requires  both  a  sign- 
ing and  delivery.  In  a  legal  sense,  the  word 
•^execute"  includes  delivery,  and  implies  a 
complete  contract  Nicholson  v.  Combs,  90 
Ind.  515,  516,  46  Am.  Rep.  229;  Bagley  v. 
McMickle's  Adm'rs,  9  Cal.  430,  452. 

The  word  "execute"  is  used  in  an  answer 
denying  that  defendant  executed  the  mort- 
gage including  the  delivery  of  such  instru- 
ment and  therefore  the  answer  is  not  defect- 
ive in  failing  to  deny  the  delivery  alleged 
in  the  complaint  he  Mesnager  v.  Hamilton, 
35  Pac.  1054,  1056,  101  Cal.  532,  40  Am.  St 
Rep.  81. 

If  the  certificate  of  the  a<dcnowledgment 
of  a  married  woman  to  a  deed  states  that  on 
the  private  examination  she  acknowledged 
that  she  executed  the  deed  freely,  it  is  suf- 
ficient though  she  does  not  state  that  she 
had  signed,  sealed,  and  delivered  said  deed. 
Smith  V.  WUliams,  38  Miss.  48,  5a 

''Execution,"  as  used  in  fbe  phrase  "aft- 
er the  execution  by  the  defendant  of  the  in- 
denture as  aforesaid,"  means  ''executed  with 
all  the  formalities  necessary  to  the  comple- 
tion of  the  deed."  It  is  a  sufficient  allega- 
tion to  show  that  the  deed  was  sealed  and 
delivered.  Sutherland  v.  Wills,  5  Exch.  715, 
7ia 

Every  act  essential  to  the  complete  mak- 
ing and  delivery  of  the  instrument  is  includ- 
ed in  the  word  "execute,"  so  that  an  allega- 
tion that  a  bond  was  executed  would  be 
sufficient  to  cover  every  essential  to  the  mak- 
ing and  approving  of  the  bond.  Fire  Ass'n 
of  Philadelphia  v.  Ruby,  82  N.  W.  629,  630, 
60  Neb.  216. 

The  phrase  "after  execution  by  any  of 
the  obligors,"  in  an  instruction  in  an  action 
on  an  appeal  bond,  in  common  parlance 
means  after  the  slgxiing  of  the  bond.  In  a 
legal  sense  the  word  "execution"  implies 
signing,  sealing,  and  delivering.  It  is  the 
delivery  which  completes  the  execution  and 
gives  validity  to  a  bond.  Tiernan  v.  Feni- 
more,  17  Ohio  545,  552. 

Laws  relating  to  the  conveyance  of  land 
by  married  women,  and  providing  that  a 
married  woman  shall  appear  before  the  prop- 
er court  or  officer  in  the  absence  of  her  hus- 
band, and  declare  that  she,  of  her  own  free 
will,  executed  the  deed  or  instrument  in 
question,  the  word  "execute"  is  equivalent  to 
"sign,  seal,  and  deliver,"  and  the  use  of  the 
latter  words  in  the  certificate  by  the  officer 
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Is  a  substantial  compliance  with  the  statuta 
Uttle  y.  Dodge,  82  Ark.  458.  460. 

In  construing  a  statute  relative  to  the 
issue  of  bonds  by  a  township  in  aid  of  a  rail- 
road company,  which  provided  that  the  bonds 
should  be  executed  by  the  supervisor  and 
clerk,  and  delivered  to  the  state  treasurer, 
who  should  receipt  therefor,  it  was  said  that 
the  bonds  were  to  be  executed — that  is  to 
say,  written  or  printed,  signed  and  sealed — 
by  the  supervisor  and  clerk  of  the  township. 
The  word  ''executed,"  used  in  the  statute, 
manifestly  does  not  import  the  final  delivery, 
for  that  is  necessarily  directed  by  the  stat- 
ute to  be  done  by  the  treasurer.  Such  deliv- 
ery as  they  could  make  was  clearly  not  the 
tectmical  delivery  needed  to  complete  the 
bonds  as  negotiable  instruments,  because  the 
power  to  hand  over  to  the  payee  was  not  con- 
ceded to  them  in  any  event  Toung  v.  Clar- 
endon Tp.,  10  Sup.  Ct  107,  110,  132  U.  8. 
840,  83  L.  Ed.  856. 

Comp.  St.  c  6,  S  6,  requiring  an  assign- 
ment of  property  for  the  benefit  of  creditors 
to  be  recorded  within  twenty-four  hours  aft- 
er its  execution,  cannot  be  construed  as 
meaning  merely  the  signing  of  the  assign- 
ment, but  includes  the  delivery  of  the  assign- 
ment and  the  surrender  of  control  over  it 
There  is  no  fixed  meaning  to  the  word  "exe- 
cution" as  applied  to  the  making  and  com- 
pletion of  written  Instruments,  and  it  Is 
often  used  as  including  all  acts  that  may  be 
necessary  to  make  it  a  complete  transaction. 
Wells  V.  Lamb,  27  N.  W.  229,  19  Neb.  355. 

The  word  "executedt"  when  used  with 
reference  to  a  conveyance,  technically  com- 
prehended not  only  signing  and  sealing,  but 
delivery  also;  but  in  a  popular  sense  it 
means  signing  and  sealing,  so  that,  as  used 
in  an  allegation  that  plaintiff's  husband  exe- 
cuted to  her  a  deed  of  conveyance,  which  is 
followed  by  an  allegation  that  she  knew  noth- 
ing of  it,  and  never  accepted  it,  the  word 
••executed"  will  not  be  held  to  imply  a  de- 
livery. Stallings  V.  Newton,  36  S.  E.  227, 
229,  110  Ga.  875. 

Technically,  the  word  "executed,"  when 
used  in  reference  to  a  conveyance,  compre- 
hends not  only  signing  and  sealing,  but  de- 
livery. In  a  popular  sense,  however,  it  means 
signing  and  sealing,  and  as  used  in  a  plea 
admitting  that  a  certain  deed  had  been  exe- 
cuted, but  alleging  that  the  grantee  had 
never  accepted  it,  such  plea  shows  that  the 
word  ••executed"  does  not  include  the  deliv- 
ery, since  acceptance  is  part  of  the  delivery. 
Buffington  v.  Thompson,  25  8.  B.  516,  517,  98 
Oa.4ia 

Kake  syi&oaymoiuk 

It  is  said  in  Clack's  Law  Dictionary  that 
execute  means  to  make — ^as  to  execute  a 
deed,  wfaldi  Includes  signing,  sealing;  and 


delivery;  and  therefore  an  allegation  in  a 
pleading  that  defendants  made  the  deed  is 
equivalent  to  an  allegation  that  they  exe- 
cuted it  Hazelet  v.  Holt  County,  51  Neb. 
716,  718,  71  N.  W,  717. 

BUea  STiiomymoiuk 

••Executed,"  as  used  In  Rev.  St  |  4192, 
the  sole  object  of  which  is  to  dispense  with 
proof  of  the  signature  to  a  written  instru- 
ment, where  such  signature  has  not  been  de- 
nied under  oath,  is  employed  as  strictly  syn- 
onymous with  ••signed."  Nielson  v.  Schuck- 
man,  11  N.  W.  44,  46,  53  Wis.  638. 

"Signed,"  as  used  in  a  certificate  to  a 
deed  stating  that  the  grantor's  wife  had  beeu 
examined  privily  and  apart  from  her  bus- 
band,  and  had  the  deed  fully  explained  to 
her,  and  that  she  acknowledged  the  same  to 
be  her  act  and  deed,  and  declared  that  she 
had  ••willingly  signed  the  same,"  and  did  not 
wish  to  retract  it,  is  equivalent  to  the  word 
"executed,"  and  the  certificate  was  not  viti- 
ated by  the  use  of  such  word  instead  of  the 
word  ••executed."  Bensimer  v.  Fell,  12  S.  E. 
1078,  1079,  35  W.  Va.  15,  29  Am.  St  Rep.  774. 

In  an  action  on  a  note,  where  the  answer 
avers  that  the  notes  were  executed,  but  not 
delivered,  though  the  word  ''executed"  im- 
plies delivery,  as  the  answer  expressly 
averred  that  the  notes  we^e  not  delivered, 
the  word  as  used  was  synonymous  with  the 
word  ••signed."  Rlcketts  v.  Harvey,  78  Ind. 
152. 

••Signed,"  as  used  in  an  acknowledgment 
of  a  wife  to  a  deed,  stating  that  she  signed 
the  deed,  is  not  equivalent  with  the  word 
••executed,"  which  has  a  more  extended 
meaning,  and  includes  not  only  the  signing, 
but  sealing  and  delivery  of  the  deed;  and 
hence  the  acknowledgment  is  insufilcient 
Stuart  V.  Dutton,  89  111.  91,  08. 

In  an  action  on  the  bond  of  a  county 
officer,  the  general  allegation  in  the  answer 
that  the  bond  was  executed  cannot  be  taken 
in  the  technical  sense  of  the  word  ••executed" 
—  that  is,  that  an  instrument  was  both 
signed  and  delivered — except  as  it  may  refer 
to  the  provisional  acceptance,  where  there  is 
a  specific  allegation  in  the  answer  that  the 
bond  was  presented  to  a  certain  court  for 
approval,  and  was  by  it  rejected.  Wood  v. 
State,  40  8.  W.  87,  88,  63  Ark.  387. 

The  expression  In  a  charge  in  an  action 
against  a  tenant  that  the  execution  of  the 
lease  was  admitted  could  not  have  misled 
the  jury,  since  the  signing  of  the  lease  was 
admitted,  and  their  signatures  to  it,  when 
offered  in  evidence,  were  not  disputed;  the 
issue  being  whether  this  signing  was  volun- 
tary or  induced  by  fraud.  While  the  execu- 
tion of  an  instrument  includes  more  in  lega: 
contemplation  than  merely  signing,  these 
terms     are     often     used     interchangeably. 
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Knowles  t.  Murptiy,  40  Paa  111*  113,  107 
CaL  107. 

To  say  that  a  person  sigzia  a  note  and 
that  he  executes  a  note,  as  usually  under- 
stood, may  mean  very  different  things.  The 
former  conveys  the  idea  that  the  act  of  sign- 
ing was  performed  personally  by  the  maker, 
while  the  latter  imports  that  the  maker 
either  signed  it  himself,  or  authorized  an- 
other to  sign  it  for  him.  The  terms  are  by 
no  means  equivalent  Brems  y.  Sherman,  63 
N.  E  571,  572,  158  Ind.  SOa 

Snbsoribe  sjmomymoiuk 

An  allegation  that  an  agreement  for  the 
sale  of  lands  was  "executed"  is  equivalent 
to  "subscribed,"  as  used  in  Rev.  St  c.  75, 
i  8,  requiring  every  contract  for  the  sale  of 
lands  to  be  in  writing  and  subscribed  by  the 
party  purchasing.  Cheney  ¥•  Cook,  7  Wis. 
413,  423. 

Duties  of  offiee. 

Where  a  sheriff's  bond  was  conditioned 
that  he  should  execute  the  duties  of  his  office 
without  "fraud,  deceit,  or  oppression/'  it  was 
held  that  there  was  a  breach  of  the  condition 
if  the  sheriff  failed  to  execute  the  office, 
though  he  was  not  guilty  of  any  positive  act 
of  fraud,  deceit  or  oppression;  in  other 
words,  that  a  default  by  the  sheriff  in  his 
office  was  a  breaich  of  the  condition  of  the 
bond.    People  v.  Brush  (N.  Y.)  6  Wend.  454. 

Hypotlieoatioii. 

The  execution  of  an  hypothecation 
means  the  seizure  which  the  creditor  makes 
of  the  thing  hypothecated  and  the  Judicial 
sale  which  is  ordered  thereof.  The  Young 
Mechanic  (U.  S.)  80  Fed.  Cas.  873,  876  (citing 
Poth  De  L'Hypothdque,  c.  2,  9  8). 

Power  of  appointaient. 

Whether  or  not  the  testator  has  exe- 
cuted a  power  of  appointment  vested  in  him 
is  a  question  of  intention  to  be  arrived  at  by 
the  same  rules  of  construction  which  apply 
in  other  cases  in  the  interpretation  of  wills ; 
but  if  he  used  general  words,  such  as  "all 
my  estate,"  or  "all  the  balance  of  my  estate," 
which  in  themselves  are  sufficient  to  cover 
an  execution  of  the  power,  it  will  be  suf- 
ficient though  reference  is  expressly  made  in 
the  will  to  the  power  of  the  appointment  or 
the  subject-matter  on  which  it  may  exercise ; 
and  especially  is  this  so  where  it  appears 
that  these  general  words  would  be  inopera- 
tive unless  construed  to  be  an  execution  of 
the  power.  Andrews  v.  Brumfleld,  82  Miss. 
107,  117. 


To  "execute  process**  is  to  perform  its 
mandate.    Andrews  v.  Keep,  88  Ala.  815,  317. 

"Executed,"  as  indorsed  on  h&ck  of  a 
capias,  meant  that  the  officer  had  complied 


with  the  mandate  of  the  writ  Wilson  v. 
Jackson.  10  Mo.  329,  330,  338;  State  v.  WU- 
liamsen,  57  Mo.  192,  198,  199. 

"Execute,"  as  used  in  act  relating  to  sher- 
iffs (section  22),  providing  that  if  a  sheriff  fails 
to  "execute"  a  writ  as  therein  provided,  be 
shall  be  liable  In  damages,  eta,  means  to  do 
all  that  the  writ  commands  to  be  done. 
Waterman  v.  Merrill,  33  N.  J.  Law  (4  Vroom) 
378,  381;  Kemble  v.  Harris,  36  N.  J.  Law 
(7  Yroom)  526,  528. 

When  a  sheriff  makes  his  return  gener- 
ally as  executed,  a  legal  service  is  under- 
stood; that  is,  that  it  has  been  served  ac- 
cording to  law.  Kennedy  v.  Baker,  28  AtL 
252,  254,  159  Pa.  146. 

In  an  action  on  a  Judgment  of  another 
state,  which  recites  that  "the  defendants,  be- 
ing duly  summoned,"  did  not  appear,  etc, 
and  the  return  on  the  writ  of  summons  is 
that  it  was  "executed  in  full,"  such  return 
is  prima  facie  evidence  of  due  service,  and 
that  the  court  had  jurisdiction  to  enter  the 
judgment  Blackburn  t.  Jackson,  26  Mo. 
308,  810. 

It  is  not  necessary  for  a  sheriff,  in  order 
to  execute  a  writ  of  execution,  to  have  the 
writ  in  his  liands  at  the  time  he  makes  the 
sale  under  it  Kimmouth  v.  White,  48  Atl. 
952,  954,  61  N.  J.  Eq.  358. 

A  capias  is  executed  when  defendants 
have  been  arrested,  though  the  return  day 
has  not  yet  arrived.  State  v.  Hamilton,  16 
N.  J.  Law  (1  Har.)  153,  154. 

Within  the  provision  that  on  the  expira- 
tion of  a  sheriff's  term  of  office  all  process 
wholly  or  partly  unexecuted  shall  be  exe- 
cuted by  his  successor,  the  question  arose  as 
to  whether  a  writ  was  unexecuted  or  not 
Thus,  where  an  officer  returns  with  an  at- 
tachment and  certifies  that  he  has  executed 
the  within  writ  by  seizing  the  property  and 
taking  it  into  custody,  when  the  writ  of  at- 
tachment requires  the  officer  not  only  to 
attach,  but  to  safely  keep  the  property  at- 
tached, the  word  "executed"  vrill  not  be  con- 
strued in  the  narrow  sense  of  seizing  the 
property,  but  include  the  safe-keeping  also. 
Wood  T.  Lowden,  49  Pac.  132,  138,  117  Cal. 
232. 


.e— As  levy. 

A  Statute  provided  that  the  purchaser 
of  land  at  sheriff's  sale  should  hold  it  clear 
of  all  other  judgments,  by  authority  of  which 
"no  execution  had  been  taken  out  and  exe- 
cuted on  the  lands  *  *  *  so  purchased," 
held  that  the  word  "executed,"  as  used  in 
the  act  did  not  mean  a  complete  execution, 
but  as  is  more  frequently  the  case  when 
applied  to  writs  of  fL  fa.,  had  reference  only 
to  the  first  part  of  the  execution  of  the  writ 
to  wit  the  levy.  Smith  v.  Youngs  12  N.  J. 
Law  (7  Halst)  300,  806. 


BXECUTB 


2561     EXECUTED  BY  DELIVERING  COPT 


A  fl.  fa.  is  executed  when  the  sheriff  has 
made  a  levy  under  it,  though  he  h^s  neither 
sold  the  property  nor  returned  the  writ. 
State  v.  Hamilton,  16  N.  J.  Law  (1  Har.) 
158.  154. 

Where  a  statute  provided  that  the  pur- 
chaser of  lands  under  junior  executions 
should  hold  them  free  of  all  judgments  on 
which  no  execution  had  been  executed,  the 
word  "executed"  meant  "levied."  Wills  v. 
McKinney,  41  N.  J.  Law  (12  Vroom)  120,  123. 

WIIL 

"Executed,**  as  used  in  reference  to  a 
will,  signifies  those  acts  required  by  the  tes- 
tator.   Lewis  V.  Lewis  (N.  Y.)  13  Barb.  17,  23. 

The  word  "executed"  in  a  statute  re- 
quiring that  a  will  by  a  married  woman 
shall  be  executed  in  the  presence  of  two  wit- 
nesses, refers  to  the  formality  of  making  the 
will,  with  the  additional  requisite  that  it 
was  to  be  done  in  the  presence  of  witnesses, 
and  it  is  not  necessary  that  the  subscribing 
witnesses  should  testify  affirmatively  that 
testatrix  knew  that  the  instrument  was  her 
will,  or  that  she  formally  published  it  as 
such.  Appeal  of  Linton,  104  Pa.  228,  280; 
Id.  (Pa.)  14  Wkly.  Notes  Cas.  473;  Id.  (Pa.) 
41  Leg.  Int  490. 

The  word  "executed"  in  a  statute  pro- 
viding that  a  will  executed  by  an  unmarried 
woman  shall  be  deemed  revoked  by  her  sub- 
sequent marriage,  means  the  acts  and  trans- 
actions of  the  testator  in  doing  the  things 
which  the  statute  declares  are  necessary  for 
the  execution  of  the  will.  The  statute  pre- 
scribes four  distinct  requirements  that  must 
be  observed,  all  of  which  must  coexist,  and 
together  form  one  concrete  whole,  essential 
to  the  due  execution  of  the  will.  In  re  Bur- 
ton's Will,  25  N.  Y.  Supp.  824,  82e,  4  Misc. 
Rep.  612. 

By  "the  execution  of  the  will"  is  meant 
the  times  of  the  testator's  forming  his  judg- 
ments and  intents  as  to  what  to  do  with  his 
property,  the  times  of  directing  and  haying 
them  put  upon  paper,  and  the  final  settling 
of  or  determining  what  they  shall  be,  the 
signing  of  his  name  thereto,  and  the  delivery 
of  the  instrument  as  and  for  his  last  will 
and  testament  Delaney  v.  City  of  Salina, 
9  Pac  271,  275,  84  Kan.  532. 

"Execution  of  a  testamentary  writing 
consists  in  the  act  of  signing  it  in  the  mode 
prescribed  by  law,  with  the  intention  and 
for  the  purpose  of  rendering  it  valid  and 
operative  as  the  will  of  the  person  so  sign- 
ing it    Appeal  of  Linton,  104  Pa.  228,  239. 

The  words  "executed  and  delivered"  in 
a  finding  that  an  executor  executed  and  de- 
livered his  will  on  the  day  of  its  date,  are 
appropriate  to  the  allegation  of  the  exercise 


of  a  power  by  appointment  inter  vivos,  and 
are  quite  variant  from  that  which  would 
recite  the  exercise  of  a  power  by  last  will 
which  would  have  alleged  the  instrument  to 
have  been  published  and  declared*  Wooster 
V.  Cooper,  45  Atl.  881,  887,  59  N.  J.  Bq.  204. 

8ame    lAs  emrrj  Into  effect. 

"Execution,"  as  used  in  a  will  providing 
that  in  case  of  the  death  of  any  legatees 
previous  to  the  probating  or  execution  of  the 
will  does  not  apply  to  the  act  of  signing  and 
publishing  her  will,  but  of  carrying  it  into 
effect  and  is  not  synonymous  with  probating 
it  which  involved  only  a  determination  that 
the  will  was  duly  signed  and  published,  and 
that  the  testator  was  competent  to  make  it 
Lamb*s  Estate  v.  HaU,  80  N.  W.  1081,  1082, 
122  Mich.  230. 

A  will  provided  for  the  conversion  of  all 
of  testator's  property  into  money  on  the 
death  of  liis  widow,  and  its  division  among 
his  two  daughters,  but  directed  that  if  his 
daughter  B.  should  not  be  living  "at  the 
time  this  will  shall  be  extoited"  her  share 
should  be  given  to  her  daughter.  Held,  that 
the  phrase,  "at  the  time  this  will  shall  be 
executed,"  referred  to  the  time  of  converting 
the  estate  into  money  and  distributing  the 
same  under  the  wilt  Lambert  v.  Harvey, 
100  111.  838,  84L 

A  will  devising  certain  premises  to  the 
testator's  daughter  during  her  natural  life, 
and  that  it  should  then  be  equally  divided 
among  her  children  or  the  heirs  of  any  that 
may  be  dead  "at  the  time  of  executing  this, 
my  last  will,"  means  the  time  when  the  pro- 
visions of  the  will  should  be  carried  into  ef- 
fect or  executed,  and  cannot  be  construed  as 
meaning  the  signing  and  publishing  of  the 
will.  Scott  V.  Guernsey  (N.  Y.)  60  Barb. 
168,  175, 

EXEOUTE  dn  Orlminml  I«aw)« 

"Executed,"  as  used  in  Rev.  8t  1845, 
art  2,  f  16,  providing,  if  a  slave  be  con- 
victed of  any  capital  offense  and  executed, 
the  costs  shall  be  paid  by  the  state,  means 
executed  under  the  process  of  the  court  as 
a  punishment  of  the  (^ense,  and  does  not 
include  an  execution  after  conviction  by  a 
mob.    Calhoun  r.  Bufilngton,  25  Mo.  443,  444. 

EXEOUTED  BT  BEUVERIKO  A  COPT. 

Where  a  sherilTs  return  on  a  notice  ad- 
dressed to  several  defendants,  requirlug  them 
to  produce  certain  writings,  was  "executed 

by  delivering  a  copy.    ,  Sheriff,"  the 

phrase  "executed  by  delivering  a  copy"  im- 
ported a  delivery  to  each  of  those  to  whom 
the  notice  was  addressed.  McDonald  v.  Car- 
son. 94  N.  C.  497,  502. 
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CZEOUTEP  OOHTBAOT* 

An  executed  contract  Is  one  where  noth- 
ing remains  to  be  done  by  either  party.  Fox 
V.  Kltton,  19  111.  (9  Peck.)  619,  532;  Far- 
rlngton  y.  Tennessee,  95  U.  8.  679,  683,  24  L. 
Ed.  558;  Fletcher  y.  Peck,  10  U.  S.  (6 
Crancb)  87,  136,  3  L.  Ed.  162;  Cincinnati, 
H.  &  D.  R.  Co.  T.  McKeen  (U.  S.)  64  Fed.  36, 
46,  12  C.  C.  A.  14;  Adams  y.  Reed,  40  Pac 
720,  724,  11  Utah.  480;  State  y.  Jersey  City, 
31  N.  J.  Law  (2  Vroom)  576,  581,  86  Am. 
Dec.  240;  City  of  Keokuk  y.  Ft  Wayne 
Electric  Co.,  67  N.  W.  689,  690,  90  Iowa,  67. 
And  "this,f'  says  Blackstone,  "differs  in 
nothing  from  a  grant"  A  "contract  execut- 
ed, as  well  as  one  that  is  executory,  contains 
obligations  binding  on  the  party."  State  y. 
Jersey  City,  31  N.  J.  Law  (2  Vroom)  673, 
581,  86  Am.  Dec.  240. 

An  executed  contract  is  one  in  which 
all  the  parties  thereto  haye  performed  all 
the  obligations  which  they  haye  originally 
assumed.  Watklns  y.  Nugen,  46  S.  E.  262, 
268,  118  Ga.  372. 

An  executed  contract  is  one  the  object 
of  which  is  fully  performed.  Rey.  St  Okl. 
1903,  S  812;  Ciy.  Code  Cal.  1903,  9  1661; 
Rey.  Codes  N.  D.  1899.  i  3919. 

A  contract  is  executed  when  nothing  re- 
mains to  be  done  by  either  party,  and  when 
the  transaction  is  complete,  the  moment  the 
agreement  is  made.  Kynoch  y.  The  S.  C. 
lyes  (U.  S.)  14  Fed.  Cas.  888,  890  (quoUng 
Story,  Cont  i  18);  McNett  y.  Cooper  (U.  S.) 
13  Fed.  586,  590;  Mettel  y.  Gales,  82  N.  W. 
181,  183,  12  S.  D.  632.  Under  this  definition 
a  mortgage  was  executed  when,  after  ma- 
turity of  the  debt,  the  premises  were  sold 
under  foreclosure  decree,  and  deeded  to  de- 
fendants. McNett  y.  Cooper  (U.  S.)  13  Fed. 
586,  590. 

Executed  contracts  are  not  properly  con- 
tracts at  all.  The  term  is  used  to  signify 
rights  in  property  which  haye  been  acquired 
by  means  of  contract  The  parties  are  no 
longer  bound  by  a  contractual  tie.  Mettel  y. 
Gales,  82  N.  W.  181,  183,  12  S.  D.  632. 

On  an  appeal  in  an  action  relating  to  a 
contract  to  sell  and  conyey  lands  it  was  con- 
tended that  the  answer  of  the  yendee  was 
so  indefinite  that  it  was  difficult  to  say 
whether  he  claimed  the  contract  was  exe- 
cuted and  passed  title,  or  merely  executory, 
biit  that  in  no  point  of  yiew  can  it  be  re- 
garded as  an  executed  contract;  but  the 
court  held  that  that  depends  upon  the  sense 
in  which  we  take  the  word  ''executed."  If 
In  the  sense  of  "made,"  then  It  is  an  exe- 
cuted contract  If  in  the  sense  that  It  has 
uot  been  carried  out  by  payment  and  trans- 
fer of  title,  or  that  it  does  not  pass  legal 
title.  It  is  not  an  executed,  but  an  execu- 
tory, contract.  Watson  y.  Coast*  14  S.  E 
249,  253,  35  W.  Va.  463. 


A  contract  between  a  municipal  corpo- 
ration an<f  an  electric  light  company  for  the 
furnishing  of  electric  lights  is  not  an  exe- 
cuted contract  City  of  Keokuk  y.  Ft 
Wayne  Electric  Co.,  57  N,  W.  689,  690.  90 
Iowa,  67. 

Where  parties  in  the  sale  of  stock  agreed 
to  pay  a  certain  sum  on  one  day  and  on  a 
later  day  to  pay  another  sum,  and  to  exe- 
cute a  note  for  a  third  sum,  and  on  such 
later  day  such  payment  was  made  and  the 
note  executed,  the  contract  was  an  executed 
contract  Cincinnati,  H.  &  D.  R.  Co.  y.  Mc- 
Keen (U.  8.)  64  Fed.  86,  46,  12  C.  C.  A.  14. 

One  who  has  begun  to  do  what  he  prom- 
ised, but  has  not  finished,  has  executed  his 
undertaking  in  part  Adams  y.  Reed,  40 
Pac.  720,  724,  11  Utah,  480. 

A  grant  actually  made  is  an  ''executed 
contract"  and  such  a  contract  requires  no 
consideration  to  support  it  Farrington  y. 
Tennessee,  96  U.  8.  679,  683,  24  L.  Ed.  55& 

A  present  conyeyance  of  land  is  an  '*ex- 
ecuted  contract"  Fulenwid^  y.  Rowan,  34 
South.  975,  979,  136  Ala.  287. 

EZEOUTED  UOENSE. 

An  executed  license  exists  when  the 
licensed  act  has  been  done.  Wiseman  y. 
Eastman,  67  Pac.  398,  404,  21  Wash.  163. 

Where,  under  a  parol  agreement  be- 
tween plaintiff  and  defendant  by  which  the 
latter  gaye  to  the  former  a  right  of  way 
oyer  a  ditch  oyer  his  land,  the  former  to  sur- 
vey, excayate,  and  keep  in  repair  the  ditch, 
which  should  be  used  by  both  in  irrigating 
their  lands,  and  plaintiff  constructed  and 
kept  in  repair  the  ditch,  both  parties  there- 
after using  it  the  agreement  became  an  ex- 
ecuted license,  which  defendant  oould  not 
reyoke.  Flickinger  y.  Shaw,  87  Cal.  126,  25 
Pac.  268,  11  L^  R.  A.  184,  22  Am.  St  Rep. 
234. 

EXECUTED  BEMAINDEB. 

"The  term  'remainder*  is  a  relatiye  ex- 
pression, and  Implies  that  some  part  of  the 
thing  is  previously  disposed  of;  vested  re- 
mainders or  remainders  executed,  whereby 
a  present  interest  passed  to  a  party,  or  where 
the  estate  is  invariably  fixed  to  remain  to  a 
determinate  person  after  the  particular  es- 
tate is  spent;  and  contingent  or  executory 
remainders,  whereby  no  present  interest 
passes,  or  where  the  estate  in  remainder  is 
limited  to  take  effect  either  to  a  dubious 
and  uncertain  person  or  upon  a  dubious  and 
uncertain  event  Hudson  y.  Wadsworth,  8 
Conn.  348,  359. 

EXECUTED  SAXJEL 

An  "executed  sale  of  personal  property" 
is  one  in  which  the  articles  are  ordinarily 
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sold  OD  inspection,  and  the  sale  1b  completed 
by  a  delivery  of  the  pr<H>erty  made  at  the 
time  of  the  sale.  To  this  class  of  sales  the 
rule  of  caveat  emptor  is  properly  applica- 
ble. If  a  warranty  is  desired  by  the  pur- 
chaser, he  must  stipulate  for  it  before  the 
sale  is  completed,  otherwise  he  will  be  said 
to  have  bought  on  his  own  judgment  of  the 
quality  and  value  of  the  thing  purchased. 
Fogel  T.  Brubaker,  16  Atl.  692,  122  Pa.  7. 

An  executed  sale  is  where  nothing  re* 
mains  to  be  done  by  either  party  to  effect  a 
complete  transfer  of  the  subject-matter  of 
the  sale;  and  where  one  purchased  all  the 
tax  certificates  belonging  to  a  county,  pay- 
ing a  certain  amount  down,  and  agreed  to 
pay  the  remainder  when  the  amount  should 
be  definitely  ascertained,  the  contract  was 
not  an  executed  sale,  but  merely  an  execu- 
tory one  for  the  sale  of  the  certificates. 
Smith  V.  Barron  County  Sup'rs,  44  Wis.  686, 
691. 

The  general  rule  for  determining  wheth- 
er a  contract  of  sale  is  executed  or  execu- 
tory is,  if  anything  remains  to  be  done  by 
either  party  to  the  transaction  before  deliv- 
ery— as,  for  example,  to  determine  the  price, 
quantity,  or  identity  of  the  thing  sold— the 
title  does  not  vest  in  the  purchaser,  and  the 
contract  is  merely  executory.  If  the  sale  is 
complete,  and  the  goods  perish  without' the 
fault  of  the  seller,  the  purchaser  is  bound  to 
pay  the  agreed  price.  Foley  v.  Felrath,  98 
Ala.  176,  13  South.  485,  89  Am.  St.  Rep.  89. 
Thus,  where  a  contract  for  the  sale  of  cot- 
ton out  of  a  certain  number  of  bales,  nothing 
to  be  taken  below  middlings,  the  number  of 
bales  not  being  ascertained,  the  sale  was  ex- 
ecutory, and  not  executed.  McFadden  v. 
Henderson,  29  South.  640,  643,  128  Ala.  221. 

EXSOUTED  TBUST. 

An  ''executed  trust"  is  one  in  which  the 
limitations  and  trusts  are  fully  and  perfectly 
declared.  Martling  v.  Martllng,  39  Atl.  203, 
204,  55  N.  J.  Bq.  771;  In  re  Smith's  Estate. 
22  Atl.  916,  144  Pa.  428,  27  Am.  St.  Rep. 
641  (citing  Egerton  v.  Brownlow,  4  H.  Li. 
Gas.  210). 

A  trust  created  by  a  deed  or  will  so 
clear  and  certain  in  all  its  terms  and  limita- 
tions that  a  trustee  has  nothing  to  do  but 
to  carry  out  all  the  provisions  of  the  instru- 
ment according  to  its  letter,  is  called  an 
"executed  trust ••  In  re  Fair's  Estate,  60 
Pac  442,  446,  132  Cal.  523,  84  Am.  St  Rep. 
70. 

An  executed  trust  is  one  where  the  lim- 
itations of  an  equitable  interest  are  complete 
and  final,  while  an  executory  trust  is  one 
where  the  limitations  of  the  equitable  inter- 
est are  intended  to  serve  merely  as  Instruc- 
tions for  perfecting  the  settlement  in  some  | 
future  period.  The  words  ''executed"  and  | 
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"executory"  refer  raUier  to  the  manner  and 
perfection  of  the  creation  of  the  trust  fund 
than  to  the  action  of  the  trustee  in  adminis- 
tering the  property.  A  trust  created  by  a 
will  or  deed  sc  clear  and  certain  in  all  its 
terms  and  limitations  that  the  trustee  has 
nothing  to  do  but  to  carry  out  the  provisions 
of  the  instruction  according  to  its  letter,  is 
called  an  "executed  trust.**  Gushing  v. 
Blake,  29  M.  J.  Bq.  (2  Stew.)  899,  403. 

A  trust  is  never  executed  by  the  statute 
when  its  preservation  is  necessary  either  for 
the  protection  of  a  feme  covert,  spendthrift, 
child,  or  to  support  the  contingent  remain- 
der, or  to  serve  some  other  lawful  or  useful 
purpose.  Whenever  it  is  necessary  for  the 
accomplishment  of  any  object  of  the  creator 
of  the  trust  that  the  legal  estate  should  re- 
main in  the  trustee,  then  the  trust  is  a  spe- 
cial, active  one.  The  test  is  whether  a  court 
of  equity  would  decree  a  conveyance  of  the 
legal  title.  Under  this  principle,  an  agree- 
ment in  which  S.  declares  that  certain  land 
then  owned  by  him  is  held  in  trust  for  R., 
bis  son,  "during  his  life,  and  for  his  heirs 
after  bis  decease,  upon  the  said  R.  comply- 
ing with  and  fulfilling"  certain  conditions 
therein  contained  for  the  support  of  S.,  and 
declaring  further  that  at  R.'s  death  the  land 
"shall  go  and  be  held  b7  the  heirs  of  said 
R.,  and  their  assigns,  forever,  in  the  same 
manner  as  if  title  had  passed,  subject  to  a 
lien  for  the  performance  of  the  covenants 
hereinbefore  contained,"  creates  a  special 
active  trust  as  to  R.  and  an  executed  trust 
as  to  his  heirs,  which  latter  was,  In  effect, 
if  not  in  form,  a  legal  estate,  so  that  the  two 
estates  could  not  coalesce,  under  the  rule 
in  Shelley's  Case,  in  such  a  manner  as  to  vest 
In  R.  an  estate  tail.  Little  r.  Wilcox,  13 
Ati.  468,  475,  119  Pa.  489. 

Ezeentory  trust  distinsnlslied. 

The  difference  between  executed  and 
executory  trusts  depends  upon  the  manner  in 
which  the  trust  is  declared.  When  the  lim- 
itations and  acts  are  fully  and  perfectly  de- 
clared, the  trust  is  regarded  as  an  executed 
trust.  Where,  on  the  contrary,  the  creator 
of  the  trust,  instead  of  fully  declaring  its 
limitations,  expresses  in  general  terms  his 
Intent,  leaving  the  manner  in  which  this  in- 
tent is  to  be  carried  into  effect  substantially 
undeclared,  the  trust  is  regarded  as  execu- 
tory. In  practice  the  chief  distinction  be- 
tween an  executed  and  an  executory  trust 
lies  in  the  fact  that  the  former  executes  it- 
self by  converting  its  limitations  into  cor- 
responding legal  estates,  whereas  In  the  lat- 
ter the  court  may  direct  that  form  of  set- 
tlement or  conveyance  which  will  best  give 
effect  to  the  settlor's  intention,  and  for  this 
purpose  may  even  disregard  the  construc- 
tion the  instrument  would  receive  at  law. 
In  the  executory  trust  the  language  of  the 
settlor  is  considered  mainly  as  a  guide  to  aid 
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the  court  In  carrying  into  effect  bis  imper- 
fectly declared  purposes.  In  the  executed 
trust  the  grantor  has  been  his  own  convey- 
ancer, and  the  equitable  interests  created  by 
the  language  he  has  employed  are  treated 
as  estates.  Pillot  y.  Landon,  19  Atl.  25,  26, 
4(5  N.  J.  Eq.  (1  Dick.)  810. 

There  is  a  substantial  distinction  be- 
tween an  executed  and  an  executory  trust 
Says  Mr.  Lewln,  in  bis  excellent  treatise 
on  Trusts,  c.  5,  p.  48:  "An  executed  trust 
is  when  the  limitations  of  the  equitable  in- 
terest are  complete  aud  final.  In  an  execu- 
tory trust  the  limitations  of  the  equitable 
interest  are  not  intended  to  be  complete  and 
final,  but  merely  to  serve  as  instruments  for 
proving  the  settlement"  These  trusts  arise 
out  of  marriage  articles  and  wills  as  descrip- 
tions of  the  estates  to  be  created,  when  a 
court  of  equity  comes  to  settle  them  and 
model  the  trusts  according  to  the  intention 
of  the  trustor.  Dennison  y.  Goehring,  7  Pa. 
(7  Barr)  175,  177,  47  Am.  Dec.  505. 

EXEOUTIOH. 

See  "Execute";  "Due  Execution";  "Free 
Execution";  "In  Execution  Of"; 
"Place  of  Execution." 

EXECUTION  (Writ  of). 

See  "Attachment  Execution";  "Charged 
in  Execution";  "Equitable  Execution"; 
"General  Execution";  "Special  Execu- 
tion";  "Stay  of  Execution." 

An  execution  is  defined  to  be  the  putting 
one  in  possession  of  that  which  he  has  al- 
ready acquired  by  Judgment  of  law.  Grif- 
fith v.  Fowler,  18  Vt  390,  394. 

Execution  Is  defined  thus:  "Putting  the 
sentence  of  the  law  in  force;  the  act  of 
carrying  into  effect  the  final  decree  or  Judg- 
ment of  a  court"  Shields  v.  Stark  (Tex.) 
51  S.  W.  540. 

An  execution  is  simply  a  writ  by  which 
the  Judgment  of  the  court  is  enforced. 
Mayer  v.  Morgan,  66  Pac.  128,  130,  26  Wash. 
71. 

The  term  "execution"  applies  to  a  pro- 
cess used  to  carry  Into  effect  the  final  Judg- 
ment of  a  court  Any  writ  which  authorizes 
the  ofllcer  to  carry  into  effect  such  Judg- 
ment is  an  execution.  Pierson  y.  Hammond, 
22  Tex.  585,  587. 

An  execution  is  a  process  of  the  court, 
Issued  by  the  clerk,  and  directed  to  the  sher- 
iff of  the  coonty.  Bates'  Ann.  St  Ohio  1904, 
§5372. 

A  writ  of  execution  is  defined  to  be  a 
process  authorizing  seizure  or  appropriation 
of  the  property  of  the  defendant  for  the 
satisfaction    of    a   Judgment   against   him. 


Southern  Caiifornia  Lumber  Ck>.  y.  Ooean 
Beach  Hotel  Co.,  94  Cal.  217,  221,  29  Pac 
627,  28  Am.  St  Rep.  115. 

Execution,  In  practice,  is  the  putting  of 
the  sentence  of  the  law  in  force.  3  BL 
Comm.  412.  It  is  the  act  of  carrying  into 
effect  the  final  Judgment  and  decree  of  the 
court  An  execution  at  law  is  a  writ  issuing 
out  of  a  court  direct  to  an  ofl^cer  thereof, 
and  running  against  the  body  or  goods  of  a 
party.  Brown  t.  United  States  (U.  S.)  6  Ot 
01.  171,  178.  Writ  of  execution  is  a  written 
command  or  precept  to  the  sheriff  or  minis^ 
terial  ofilcer  directing  him  to  execute  a  Judg- 
ment of  the  court  It  is  a  command  of  the 
court,  addressed  to  the  ministerial  ofilcer  in 
writing,  and  under  the  seal  of  the  court,  con- 
taining with  more  certainty  the  command  of 
the  court  and  expressed  with  more  solemnity 
than  if  uttered  verbally  by  the  court  Kelly 
V.  Vincent,  8  Ohio  St  415,  420.  Execution 
is  process  authorizing  the  seizure  and  ap- 
propriation of  the  defendant  for  a  satisfac- 
tion of  Judgment  against  him.  Lambert  v. 
Powers,  36  Iowa,  18,  20.  An  execution  is 
properly  defined  to  be  the  obtaining  of  ac- 
tual possession  of  anything  acquired  by  Judg- 
ment of  law,  and  necessarily  goes  on  all 
final  Judgments.  Darby's  Lessee  v.  Carson, 
9  Ohio  (9  Ham.)  149,  150.  An  execution  is 
the -end  of  law.  It  gives  the  successful 
party  the  fruits  of  liis  Judgment  United 
States  ▼.  Nourse,  34  U.  S.  (9  Pet)  8^  28,  9  L. 
Ed.  31.  An  order  of  sale  issued  for  a  disposi- 
tion of  property  attached  in  an  action  before 
him  comes  wittiin  the  meaning  of  the  term 
"execution,"  so  as  to  prevent  the  Judgment 
from  becoming  dormant  Webber  v.  Harsh- 
barger,  47  Pac  166,  167,  5  Kan.  App.  185. 

The  purpose  of  a  writ  of  execution  is  to 
authorize  the  ofilcer  to  whom  it  is  directed 
and  delivered  to  seize  and  hold  the  property 
of  the  debtor  for  the  satisfaction  of  the 
amount  ordered  to  be  paid  by  such  writ 
H&bersham  v.  Sears,  5  Pac.  208,  209,  11  Or. 
431,  50  Am.  Bep.  48L 

Execution,  in  law,  is  a  writ  issued  out 
of  a  court  directed  to  an  ofilcer,  and  run- 
ning against  the  body  or  goods  of  a  party. 
In  equity  the  decree  often  takes  the  place 
of  the  writ,  but  it  contains  the  same  in- 
gredients. It  is  directed  to  an  ofilcer  of  the 
court;  it  runs  against  the  property  or  person 
of  a  party  to  the  suit  Brown  y.  United 
States  (U.  S.)  6  Ct  CI.  171,  17a 

"Executions"  are  defined  by  Gen.  St  1901, 
Si  4891,  4892,  as  follows:  "Executions  shall 
be  deemed  process  of  the  court,  and  shall 
be  issued  by  the  clerk  and  directed  to  the 
sheriff  of  the  county.  They  may  be  directed 
to  different  counties  at  the  same  time.  Ex- 
ecutions are  of  four  kinds:  First,  against 
the  property  of  the  Judgment  debtor;  sec- 
ond, against  his  person;  third,  for  the  de- 
livery of  the  possession  of  reai  or  personal 
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property,  wltb  damages  for  withholding  the 
same,  and  costs;  fomih,  execntlons  in  spe- 
cial cases.**  Norton  t,  Reardon,  72  Pac 
861,  862,  67  Kan.  802. 

An  execution  Is  final  process,  and  the 
end  of  the  law;  and  the  settled  doctrine  is 
that  a  seizure  or  levy  npon  it  before  the 
commencement  of  InsolTency  or  bankruptcy 
proceedings  against  the  debtor  und^  stat- 
utes providing  that  proceedings  in  insolvency 
shall  dissolve  all  attachments  of  the  debtor's 
property  made  within  three  months  before 
the  beginning  thereof,  although  not  complet- 
ed until  afterwards,  is  not  dissolved  or  im- 
paired by  the  proceedings.  Hurlbutt  ▼.  Cur- 
rier, 88  Atl.  602,  603,  68  N.  H.  94. 

A  sale  under  Judgment  and  order  of  a 
court  of  law  in  a  suit  in  which  an  attach- 
ment issues  is  a  "sale  under  execution," 
within  the  meaning  of  section  3067,  Manaf. 
Dig.,  providing  for  a  redemption  when  any 
real  estate  is  "sold  under  execution,"  rather 
than  a  judicial  sale,  from  which  there  can 
be  no  redemption.  Beard  v.  Wilson,  12  S. 
W.  567,  669,  62  Ark.  290. 

Code  Civ.  Proc  H  681,  683,  provides  that 
a  person  in  whose  favor  Judgment  is  given 
may  have  a  writ  of  execution  for  its  en- 
forcement, returnable  at  any  time  within  not 
less  than  10  nor  more  than  60  days.  Section 
684  provides  that  when  a  judgment  requires 
the  sale  of  property  the  same  may  be  en- 
forced by  a  writ  reciting  such  judgment 
and  directing  the  sale.  Held,  that  a  writ  is- 
sued under  section  684  is  not  an  execution, 
and  the  sale  thereof  is  not  invalidated  by 
being  made  after  the  time  limited  for  the 
return.  Southern  California  Lumber  Co.  v. 
Ocean  Beach  Hotel  Co.,  29  Pac  627,  628^  94 
CaU  217,  28  Am.  St  Rep.  116. 

Under  the  statutes  relating  to  bastardy 
proceedings,  and  providing  that,  *1f  the  jury 
shall  find  the  defendant  guilty,  he  shall  be 
Judged  the  putative  father  of  said  child,  and 
shall  stand  charged  with  the  maintenance 
thereof,  in  such  sum  or  sums  as  the  court 
shall  order  and  direct,  with  the  payment  of 
costs  of  prosecution,  and  the  court  shall  re- 
quire the  reputed  father  to  give  security  to 
perform  the  aforesaid  order,"  etc.,  such  an 
order  of  maintenance  is  a  judgment,  which 
may  be  properly  enforced  by  execution,  and 
it  is  not  necessary  that  resort  be  first  had 
to  the  bond.  An  execution  is  defined  as  **the 
obtaining  of  actual  possession  of  anything 
acquired  by  judgment  of  law;  and  nece»* 
sarlly  goes  on  all  final  Judgments."  Co. 
Lltt  164,  289.  There  may  be  special  cases 
requiring  spedal  executions,  but  in  ordinary 
cases  the  right  to  have  the  usual  execution 
follows  every  final  judgment  of  course.  The 
bond  and  security  are  only  Intended  as  a  re- 
sort after  an  ineilectual  attempt  to  obtain 
satisfaction  by  execution.  Darby's  Lessee  v. 
Carson,  9  Ohio  (9  Ham.)  149-161. 


An  ordinary  execution  upon  a  judgment 
at  law  commands  the  officer  to  whom  it  is 
addressed  to  perform  a  series  of  acts  to  levy 
on  goods  and  chattels,  lands  and  tenements, 
of  the  Judgment  debtor;  and,  if  on  the  lat- 
ter, to  appraise  their  value,  to  advertise  the 
same  for  sale,  to  make  sale  of  the  same  at 
the  time  and  place  and  in  the  manner  pre- 
scribed by  law,  and  apply  the  proceeds  to 
the  payment  of  the  judgment;  and  these 
acts  are  to  be  performed  successively.  La- 
bette County  Com'rs  v.  United  States,  6  Sup. 
Ct  106,  111,  112  U.  S.  217,  28  L.  Ed.  698. 

The  word  ''execution"  in  Comp.  Laws,  § 
6300,  providing  that  all  issues  of  fact  or  of 
law  that  shall  be  joined  between  the  parties 
shall  be  tried  and  determined  in  the  Supreme 
Court  or  in  the  circuit  court  of  such  county 
as  the  Supreme  Court  may  by  special  rule 
direct,  and  execution  may  issue  on  any  judg- 
ment recovered  on  the  same  trial  as  in  other 
cases,  "must  be  understood  to  refer  to  the 
writ  by  which  damages  or  costs,  or  both,  are 
collected."  People  v.  Clcott,  16  IdUch.  826, 
328. 

As  used  in  a  statute  providing  "that  it 
shall  be  lawful  for  any  person  of  Ohio,  be- 
ing the  head  of  a  family,  and  not  the  own- 
er of  a  homestead,  to  hold,  exempt  from 
execution  or  sale,  personal  property,  to  be 
selected  by  such  person,  not  exceeding  three 
hundred  dollars  in  value,  in  addition  to  the 
amount  of  chattel  property  now  by  law  ex- 
empt," the  term  "exempt  from  execution  or 
sale"  should  be  construed  to  mean  exempt  by 
law  from  being  applied  to  the  payment  of 
the  plaintiff's  claim.  Chilcote  v.  Conley,  36 
Ohio  St  646.  648. 

The  words  "upon  execution,"  as  used  in 
Pub.  St  c.  227,  i  7,  relating  to  the  release 
of  poor  tort  debtors  upon  petition  to  any 
justice  of  the  Supreme  Court,  and  provid- 
ing that  any  person  who  shall  have  been 
imprisoned  as  aforesaid  upon  a  writ  Issued 
out  of  a  justice  court,  or  upon  execution 
wherein  the  debt  of  damages  and  costs  shall 
not  exceed  $100,  may  petition  as  aforesaid 
after  90  days'  Imprisonment,  are  general  in 
their  application,  and  are  not  confined  to  an 
execution  issued  from  a  justice  court  In 
re  Millard,  13  R.  L  178,  179. 

The  term  "execution,"  as  employed  in  a 
decision  under  .the  Pennsylvania  law  that 
where  there  can  be  no  execution  there  can 
be  no  action  (Williams  v.  Comptrollers,  18 
Pa.  [6  Har.]  276),  is  employed  in  a  broad 
sense,  and  comprehends  all  means  by  which 
Judgments  or  decrees  of  court  are  enforced, 
since  in  Pennsylvania  there  exists  no  sep- 
arate equity  jurisprudence.  National  Foun- 
dry &  Pipe  Works  v.  Oconto  Water  Oe.  (U. 
S.)  62  Fed.  43,  66. 

"Execution,"  as  used  in  Rev.  St  1889, 
i  2249,  with  reference  to  a  stay  during  pro- 
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ceedings  on  appeal,  lias  been  held  to  com- 
prehend not  merely  the  ordinary  writ  of 
execution  to  collect  money,  but  also  any  and 
all  process,  to  enforce  any  aflirmatiYe  com- 
mand of  a  judgment,  whatever  its  nature. 
State  ex  reL  Heckel  t.  Klein,  38  S.  W.  2rA 
274,  137  Mo.  673. 

^'Execution,'*  as  used  in  the  treaty  with 
the  Miamis  June  15,  1854,  providing  for  the 
issuing  of  patents,  and  that  land  so  patent- 
ed shall  not  be  liable  to  execution,  means 
the  writ  whereby  the  officer  is  authorized  to 
carry  into  effect  the  judgment  ot  the  court; 
the  process  by  which  seizure  is  made  to  sat- 
isfy by  sale  the  judgment  While  at  com- 
mon law  there  were  various  kinds  of  execu- 
tions, there  were  none  that  touched  the  title 
of  land  so  as  to  pass  it  It  is  a  creature 
of  modem  legislation.  It  is  the  life  of  the 
law  in  this  country;  the  effective  instru- 
ment whereby  the  finding  and  judgment  of 
the  court  is  consummated.  Miami  County 
Com'rs  ▼.  Wanzoppeche,  3  Kan.  364,  365. 

Attaoliment  on  warrant. 

'*An  attachment  on  warrant  against 
goods  is,  in  the  main,  the  proceedings  to 
compel  an  appearance,  and  is  not  an  execu- 
Uon."    Johnson  y.  Foran,  58  Md.  148^  150. 

Fieri  f  aoi*s« 

The  term  "writ  of  execution,"  In  the  act 
ooncernlDg  sheriffs,  wliich  provides  that  if 
any  sheriff  or  coroner  shall  neglect  or  refuse 
to  execute  any  "writ  of  execution"  to  him 
directed,  etc.,  he  shall  be  liable  in  damages, 
etc,  embraces  writs  of  fieri  facias  as  well 
as  writs  of  capias  ad  satisfaciendum.  Kem- 
ble  K.  Harris,  36  N.  J.  Law  (7  Vroom)  526, 
528. 

Final  Judgment  neoessarj. 

"Execution  is  defined  by  Wait  as  a  ju- 
dicial writ  founded  on  a  judgment  obtained 
in  a  civil  action  and  issued  in  behalf  of  the 
party  recovering  the  judgment  for  the  pur- 
pose of  carrying  it  into  effect  4  Wait's 
Prac.  p.  1.  The  same  authority  (page  2) 
says  that  it  is  only  actual,  final  judgments 
that  may  be  enforced  by  execution.  A  mere 
order  for  judgment,  although  judgment  may 
afterwards  be  perfected  thereon,  will  not 
authorize  the  issuance  of  an  execution/' 
Seaman  ▼.  Clarke,  69  N.  Y.  ftupp.  1002,  1005* 
GO  App.  Div.  416. 

The  term  "execution"  in  Code,  {  779, 
providing  that  "where  costs  of  a  motion,  or 
any  other  sum  of  money,  directed  by  an  or- 
der to  be  paid,  are  not  paid  within  the  time 
fixed  for  that  purpose  by  the  order,  an  ex- 
ecution against  personal  property  only  of  the 
party  required  to  pay  them  may  be  issued 
by  any  party  or  person  to  whom  the  said 
costs  or  sum  of  money  is  made  payable  by 
said  order,**  is  used  in  a  technical  sense,  and 


refers  to  the  process  provided  by  law  for 
enforcing  a  final  judgment  as  distinguished 
from  an  order.  Devlin  v.  Hinman,  40  App. 
Div.  101,  105,  57  N.  Y.  Supp.  663,  667  (ciUng 
Strowbridge  t.  Strowbridgo  [N.  Y.]  21  Hun, 
288). 

Gamishment  dlstlngnished. 

Execution  is  defined  as  putting  the  sen- 
tence of  the  law  in  force;  the  act  of  carry- 
ing into  effect  the  final  judgment  or  decree 
of  a  court  And  the  issuance  of  a  writ  of 
garnishment  by  a  judgment  creditor  is  not 
equivalent  to  an  execution,  so  as  to  prevent 
the  judgment  being  barred  by  limitations. 
Garnishment  is  in  the  nature  of  pleading, 
and  not  of  final  process  to  enforce  collec- 
tion of  a  judgment  Indeed,  without  a  fur- 
ther judgment  and  execution  in  the  gar- 
nishment suit,  it  avails  nothing  in  the  col- 
lection of  the  original  judgment  Shields 
T.  Starit  (Tex.)  51  S.  W.  54a 

XiOTy  and  sale  egnivalent. 

When  used  with  reference  to  judicial 
proceedings  in  civil  matters,  the  words  "levy 
and  sale"  are  equivalent  to  the  word  "ex- 
ecution." Bach  expression  means  the  sub- 
jecting of  property  to  the  satisfaction  of  the 
judgment  An  exemption  of  land  granted  to 
an  Indian  tribe  from  levy  and  sale  is  held 
to  render  the  lauds  exempt  from  execution 
for  satisfaction  of  any  judgment  Miami 
County  Com'rs  t.  Wanzoppeche,  3  Kan.  364, 
365. 

Order  of  sale  sjnonyn&ons» 

See  "Order  0£  Sale." 

As  process  or  writ* 

See  "Process";  "Writ** 

As  reeord. 

See  "Record.** 

Special  ezeontion* 

Execution,  within  the  meaning  of  the 
statute  providing  that  shares  of  corporate 
stock  may  be  taken  on  execution,  is  broad 
enough  to  include  a  special  execution  under 
the  attachment  act  Union  Nat  Bank  ▼• 
Byram,  22  N.  £.  842,  844,  131  lit  9SL 

Assnit. 

See  "Suit  (noun)." 

EXECtmOH  OF  OFFIOE. 

Pennsylvania  statutes  giving  a  certain 
remedy  to  a  person  for  a  wrong  suffered 
from  an  act  done  by  a  justice  in  the  "ex- 
ecution of  his  office"  refer  to  acts  perfumed 
by  the  justice  as  a  magistrate,  which  are 
within  his  general  jurisdiction.  Jones  y. 
Hughes  (Pa.)  5  Serg.  &  R.  290,  802. 
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EXSOUnOH  fUUSL 

As  transfer,  see  "Transfer.** 
Forced  sale  synonymous,   see   '^Forced 
Sale." 

In  most  states  the  distinction  has  been 
eonsistently  maintained  between  Judicial 
sales  and  execution  sales.  In  those  states 
In  which  execution  sales  are  not  required 
to  be  reported  to  the  courts  for  approval, 
the  sheriff  sells  by  the  naked  authority  of 
the  writ,  and,  if  his  sale  is  not  void,  the  title 
passes  at  once  by  his  deed  without  the  ap- 
proval of  the  court;  whereas,  if  the  sale 
is  a  technical  judicial  sale,  as  it  is  now  un- 
derstood— that  is  to  say,  a  sale  under  a  de- 
cree or  order  of  the  court,  and  which  must 
be  reported  to  the  court  for  its  approval — 
no  title  passes  until  its  approval.  Noland 
▼.  Barrett,  26  S.  W.  692,  694,  122  Mo.  181.  43 
Am.  St  Rep.  572. 

A  sale  by  a  sheriff  under  a  general  exe- 
cution which  he  has  levied  on  real  or  person- 
al property  is  not  a  Judicial  sale,  strictly 
speaking.  Such  a  sale  is  a  ministerial  act, 
and  at  common  law,  if  the  officer  conformed 
to  the  established  regulations,  the  sale  was 
final  and  valid  as  soon  as  made.  Confirma- 
tion was  required  only  in  chancery  sales.  In 
Freeman  on  Void  Judicial  Sales,  i  1,  the  dis- 
tinction between  ••Judidal"  and  "execution" 
sales  is  pointed  out  It  is  said:  "Execution 
sales  are  not  JudiciaL  They  must  it  is  true, 
be  supported  by  a  Judgment  decree,  or  or- 
der. But  the  Judgment  is  not  for  the  sale  of 
any  specific  property.  It  is  only  for  the 
recovery  of  a  designated  sum  of  money. 
The  court  gives  no  directions,  and  can  give 
none,  concerning  what  property  can  be  levied 
on.  It  usually  has  no  control  over  the  sale 
beyond  setting  it  aside  for  noncompliance 
with  the  statute.  The  chief  differences  be- 
tween execution  and  Judicial  sales  are  these: 
The  former  are  based  on  a  general  Judg- 
ment for  so  much  money,  and  the  latter  on 
an  order  to  sell  specific  property.  The  for- 
mer are  conducted  by  an  officer  of  the  law  In 
pursuance  of  the  directions  of  a  statute;  the 
latter  are  made  by  the  agent  of  the  court  in 
pursuance  of  the  directions  of  the  court  In 
the  former  the  sheriff  is  the  vendor;  in  the 
latter  the  court  In  the  former  the  sale  is 
usually  complete  when  the  property  is  struck 
off  to  the  highest  bidder;  in  the  latter  it 
must  be  reported  to  and  approved  by  the 
court"  Norton  v.  Reardon,  72  Pac  861,  868, 
67  Kan.  802. 

A  sale  under  a  decree  on  foreclosure  is 
a  "sale  on  execution"  within  Rev.  St  1894,  i 
294,  providing  that  an  action  by  an  execution 
debtor  to  recover  land  sold  on  execution 
must  be  brought  within  ten  years  from  the 
sale.  Moore  t.  Ro8S»  88  N.  SL  817»  818^  139 
Ind.20a 


EXECUTIVE. 

Webster  defines  "executive"  as  "qualify- 
ing for,  or  pertaining  to,  the  execution  of  the 
laws;  as  executive  power  or  authority;  ex- 
ecutive duties."  In  government  "executive" 
is  distinguished  from  "legislative"  and  "Ju- 
dicial"; "legislative"  being  appUed  to  the 
order,  or  organs,  or  government  which  makes 
the  law;  "Judicial"  to  that  which  interprets 
and  applies  the  laws;  "executive"  to  that 
which  carries  them  into  effect  Generally 
the  appointment  to  an  office  is  an  "executive 
function."  It  must  be  conceded,  however, 
that  it  is  not  every  appointment  to  office 
which  involves  the  exercise  of  "executive 
functions";  as,  for  Instance,  the  appoint- 
ments made  by  Judicial  officers  in  the  dis- 
charge of  their  official  duties,  or  the  appoint- 
ments made  by  a  general  assembly  of  offi- 
cers necessary  to  enable  it  to  properly  dis- 
charge its  duties  as  an  independent  legis- 
lative body;  but  the  appointment  to  an  office 
where  it  is  in  no  manner  connected  with  the 
discharge  of  legislative  duties  involves  the 
exercise  of  executive  functions.  State  v. 
Denny,  21  N.  El  252,  254,  118  Ind.  882,  4  L.  R. 
A.  79. 

Generally  the  appointment  to  an  office 
is  an  executive  function.  If  the  General  As- 
sembly should  create  an  office  by  statute 
duly  passed  by  it  providing  that  it  should  be 
filled  by  appointment  the  act  of  filling  such 
office  is  a  partial  execution  of  the  law.  It  is 
not  however,  every  appointment  to  office 
which  involves  the  exercise  of  executive 
functions;  as,  for  instance,  the  appointments 
made  by  Judicial  officers  In  the  discharge  of 
their  official  duties,  or  the  .appointment  made 
by  the  general  assembly  of  officers  necessary 
to  enable  it  to  properly  discharge  its  duties 
as  an  independent  legislative  body  and  the 
like.  Such  appointments  by  the  several  de- 
partments of  the  state  government  are  nec- 
essary to  enable  them  to  maintain  their  Inde- 
pendent existence,  and  do  not  involve  an  en- 
croachment upon  the  functions  of  any  other 
branch.  The  appointment  to  an  office  where 
it  is  in  no  manner  connected  with  the  dis- 
charge of  legislative  duties  Involves  the  ex- 
ercise of  executive  functions,  which  cannot 
be  exercised  by  the  legislative  or  Judicial 
departments.  State  v.  Hyde,  22  N.  E.  644. 
G48,  121  Ind.  20. 

"Executive,"  as  used  in  Act  June  20. 
1820,  by  which  the  Governor,  by  and  with 
the  advice  of  the  council,  is  empowered  to 
appoint  a  reporter,  who  is  removable  at  tlu* 
pleasure  of  the  executive,  means  "the  Gov- 
ernor, with  the  consent  of  the  council.** 
Opinion  of  the  Justices,  72  Me.  542,  551. 

Const  art  2,  {  15,  providing  that  the 
Governor  may  remove  for  incompetency  or 
misconduct  all  dvil  officers  who  received  ap- 
pointments from  the  executive  for  a  term  of 
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years.  Is  not  to  be  understood  as  meaning 
the  OoTemor  alone.  Harman  y.  Harwood, 
68  Md.  1,  12. 

EXEOUTIVE  APPOINTMEHT. 

The  term  "executive  appolntmentf*  In- 
cludes appointments  made  by  the  Governor 
by  and  with  the  advice  and  consent  of  the 
Senata    Harman  v.  Harwood,  58  Md.  1«  12. 

EXEOUTIVE  AUTHOBITT. 

Act  Cong.  Feb.  12»  1793,  authorizing  the 
"executive  authority"  of  a  state  to  demand 
the  surrender  of  a  fugitive  from  justice, 
means  the  executive  authority  as  distinguish- 
ed from  the  Judicial  and  legislative  branches 
of  the  government,  and  merely  describes  the 
department  of  the  government  to  which  ap- 
plicatioB  should  be  made  for  the  surrender  of 
fugitives;  and  the  fact  that  the  executive 
authority  of  a  state  was  not  vested  in  the 
Governor  alone,  but  in  the  Governor  aided 
by  the  advice  and  consent  of  the  council, 
constituted  no  objection  to  the  right  of  the 
Q<ovemor  to  issue  a  warrant  for  the  arrest 
€l  a  fugitive  without  the  consent  of  the  coun- 
cil. Commonwealth  t.  Hall,  76  Mass.  (9 
Gray)  202,  267. 

EXEOUTIVE  BUSINESS. 

The  charter  of  a  city  declared  that  the 
executive  power  of  the  city  should  be  vest- 
ed in  the  mayor,  and  that  neither  the  com- 
mon council  nor  any  member  should  perform 
any  executive  business.  Held,  that  executive 
business  included  all  acts  which  the  mayor 
was  directed  to  perform  by  legislative  au- 
thority, and  which  he  was  bound  to  obey. 
Altemus  v.  City  of  New  York,  13  N.  Y.  Super. 
Ct  (6  Duer)  446,  456. 

EXEOUTIVE  DEPARTMENT. 

The  "executive  department"  of  govern- 
ment is  that  department  of  government 
which  carries  the  laws  into  effect  In  re  Rail- 
road Com'rs,  50  N.  W.  276,  277,  15  Neb.  679 
(citing  Webst.  Diet). 

The  "executive  department"  of  a  free 
government  is  that  department  which  exe- 
cutes the  laws  made  in  the  legislative  depart- 
ment It  is  the  second  department  of  the 
government,  and  is  free  and  independent 
of  the  other  departments,  and  confined  to 
its  own  functions.  In  re  Davles,  61  N.  £. 
118, 121, 168  N.  Y.  89,  56  L.  R.  A.  855. 

EXEOUTIVE  DUTIES* 

The  use  of  the  phrase  "executive  duties" 
in  Rer.  St  S  453  [U.  S.  Comp.  St  1901,  p. 
257],  imposing  on  the  Commissioner  of  the 
General  Land  Office  the  duty  of  performing 


under  the  direction  of  the  Secretary  of  the 
Interior  all  executive  duties  pertaining  to 
the  certifying  and  sale  of  public  lands,  does 
not  exclude  from  its  operation  the  action  of 
the  register  and  receiver  in  passing  on  the 
evidence  offered  in  proofs  of  settlement  and 
right  under  the  pre-emption  laws,  for  that 
action  is  as  much  administrative  as  judi- 
cial, and  Is  only  one  step  in  the  procedure  by 
which,  through  the  executive  department,  an 
individual  obtains  title  to  public  lands.  Or- 
chard V.  Alexander,  157  U.  S.  872,  881,  884, 
15  Sup.  Ct  635,  39  L.  Ed.  787,  741. 

As  used  in  the  Florida  Constitution, 
making  it  the  duty  of  the  Supreme  Court  to 
Interpret  the  Constitution  at  the  request  of 
the  Governor  on  any  question  affecting  his 
executive  powers  and  duties,  the  word  "ex- 
ecutive" means  a  duty  appertaining  to  the 
execution  of  the  laws  as  they  exist  Any 
duty  Imposed  by  the  Constitution  on  the 
Governor  with  reference  to  a  bill  before  It 
becomes  a  law  is  not  an  executive  duty. 
State  T.  Deal,  4  South.  899,  907,  40  La.  Ann. 
744. 


EXEOUTIVE  OFFIOEB. 

An  "executive  officer"  is  defined  to  be 
one. whose  duties  are  mainly  to  cause  the 
laws  to  be  executed  and  obeyed.  Petterson 
V.  State  (Tex.)  58  S.  W.  100,  101  (citing  Bouv. 
Law  Diet.). 

An  executive  officer  is  one  in  whom  re- 
sides the  power  to  execute  the  laws.  The 
term  "executive  officer"  is  held  to  be  a  com- 
prehensive one,  not  limited  to  the  officer  in 
whom  the  Constitution  vests  the  executive 
power,  but  including  the  executive  depart- 
ment People  V.  Salsbury  (Mich.)  96  N.  W. 
936,  939. 

Every  officer  of  this  state,  or  of  any 
county,  town,  or  other  municipal  or  public 
corporation  therein,  not  included  in  the  defi- 
nition of  judicial  and  legislative  officers, 
from  the  time  of  his  election  or  appointment 
shall  be  held  and  deemed  to  be  an  executive 
officer  within  the  meaning  of  certain  provi- 
sions in  the  Penal  Code  punishing  the  brib- 
ing, etc.,  of  officers.  Ann.  Ck>des  &  St  Or. 
1901,  i  1882. 

Attorney  at  law* 

The  term  "executive  and  judicial  officer" 
of  the  United  States,  in  the  United  States 
Constitution,  requiring  all  "executive  and  ju- 
dicial officers"  of  the  United  States  and  of 
the  several  states  to  be  required  by  oath  or 
affirmation  to  support  the  Constitution,  has 
been  construed  by  the  Supreme  Court  of  the 
United  States  to  include  attorneys  at  law, 
as  is  shown  by  the  rule  of  the  court  requir- 
ing attorneys  to  take  such  an  oath.  There- 
fore, as  the  term  "executive  and  judicial  offi- 
cers" is  also  the  Uinguage  of  the  state  Constl* 
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tutlon,  It  is  to  be  given  the  same  meaning. 
In  re  Wood  (N.  Y.)  Hopk.  Ch.  6^  ?• 

Corporate  direotors. 

A  contract  stipulating  that  the  family, 
private,  and  social  messages  of  the  ''execu- 
tive officers'*  of  a  railroad  company  should 
be  transmitted  by  a  telegraph  company  with- 
out charge  between  all  telegraph  stations  on 
the  line  of  such  railway,  should  be  construed 
to  include  the  directors,  and  is  not  limited  to 
the  president,  superintendent,  general  man- 
ager, and  other  officers  of  that  class.  West- 
em  Union  Tel.  O).  t.  Union  Pac.  By.  Ck>.  (U. 
S.)  3  Fed.  721,  7S2. 

Membors  of  soImniI  board. 

An  ''executive  officer"  is  one  whose  du- 
ties are  mainly  to  cause  the  laws  to  be  ex- 
ecuted, and  should  be  construed  to  Include 
members  of  a  school  board,  whose  duties  are 
to  administer  the  common  school  system. 
State  T.  Womack;  29  Pac  939,  941,  4  Wash. 
19. 

Mmiioiyal  oflloors* 

How.  Ann.  St  SS  9241,  9242,  providing 
for  the  punishment  for  bribery  of  any  "ex- 
ecutive, legislative,  or  Judicial  officer,"  ap- 
plies to  local  as  well  as  state  functionaries, 
the  character  of  whose  duties  falls  within 
any  of  those  definitions;  and  the  officers  of  a 
municipal  corporation  may  be  prosecuted  un- 
der the  statute.  People  v.  Swift,  26  N.  W. 
694,  696,  59  Mich.  629. 

Oflloer  of  oolloco  of  yhysielaiis. 

"Executive  or  ministerial  officer,"  as 
used  in  Civ.  Code  Prac.  S  526,  providing  that 
the  writ  of  mandamus  Is  an  order  of  a  court 
of  competent  and  original  jurisdiction,  com- 
manding an  "executive  or  ministerial  officer" 
to  perform  or  omit  to  do  an  act  the  per- 
formance or  omission  of  which  la  enjoined 
by  law,  cannot  be  construed  to  Include  an 
officer  of  a  college  of  physicians  and  sur- 
geons, which  was  a  private  corporation. 
Cook  V.  College  of  Physicians  ft  Surgeons,  72 
Ky.  (9  Bush)  541,  544. 

Pilot. 

A  branch  pilot,  appointed  by  the  Gov- 
ernor, and  who  had  the  exclusive  right  to 
pilot  vessels  in  and  out  of  sea  ports,  is  not 
an  executive  officer  within  Pen.  Code,  art 
293,  making  it  an  offense  to  falsely  assume 
to  be  an  executive  officer  of  the  state,  they 
having  no  law  of  the  state  to  execute,  but  be- 
ing simply  appointed  to  exercise  their  em- 
ployment of  skill  as  pilots,  and  whose  duties 
are  prescribed  by  the  laws  of  navigation,  and 
who  are  merely  expected,  on  account  of  their 
familiarity  with  the  harbor,  to  steer  the  ves- 
sel safely  into  or  out  of  port.  Petterson  v. 
State  (Tex.)  58  &  W.  100,  101. 


Polioe  officer. 

A  police  officer  of  a  municipality  is  an 
executive  officer,  within  Gen.  St  1894,  i 
6327.  providing  for  the  punishment  of  any 
executive  officer  who  asks,  receives,  or  agrees 
to  receive  any  bribe.  State  v.  Gardner,  92 
N.  W.  529,  534,  88  Minn.  130. 

EXEOUnVB  POWER. 

''Executive  power"  Is  the  power  to  ex- 
ecute the  laws,  and  is  vested  in  the  Gov- 
ernor of  the  state,  the  administrative  officers 
of  the  state,  counties,  townships,  towns,  and 
cities.  People  v.  Salsbury  (Mich.)  96  N.  W. 
936,  939;  State  ▼.  Denney,  21  N.  B.  252,  254, 
U8  Ind.  882,  4  L.  R.  A.  79;  State  ▼.  Hyde, 
22  N.  B.  644,  648»  121  Ind.  20 

EXECUTOR. 

See  "Acting  Executor^;  "Foreign  Execu- 
tors and  Administrators";  *'Independ- 
ent  Executor." 

An  executor  is  one  who  is  appointed  by 
a  testator  in  his  last  will  and  testament  to 
see  and  take  care  that  it  is  executed  or  car- 
ried into  effect  after  his  decease.  Scott  v. 
Guernsey  (N.  Y.)  60  Barb.  163,  175;  Conklin 
V.  Agertoh*s  Adm'r  (N.  Y.)  21  Wend.  430, 
436  (citing  2  Bl.  Ck>mm.  503);  Lafferty  v. 
People's  Sav.  Bank,  43  N.  W.  84,  86,  76 
Mich.  35;  In  re  Lamb's  S>state,  80  N.  W. 
1081,  1082,  122  Mich.  239;  Holladay  v.  Holla- 
day,  19  Pac.  81,  82,  16  Or.  147;  State  v.  Wat- 
son (S.  C.)  2  Speers,  97,  106. 

An  executor,  as  the  term  is  at  present 
accepted,  may  be  defined  to  be  the  person  to 
whom  the  execution  of  the  last  vrill  and  tes- 
tament and  personal  estate  is  by  the  testa- 
tor's appointment  confided.  Ck>mpton  v.  Mc- 
Mahan,  19  Mo.  App.  494,  505. 

The  word  "executor"  is  descrlptio  per- 
sons, and  the  trust  or  power  does  not  vest 
in  the  office,  but  In  the  person  who  Is  de- 
scribed by  the  word  "executor."  Simpson  v. 
Cook,  24  Minn.  ISO,  187. 

In  the  well-considered  case  of  Roy  v. 
Whitaker,  92  Tex.  34G,  48  S.  W.  892,  it  was 
held  that,  except  in  those  articles  which  re- 
late to  acts  to  be  done  in  the  settlement  of 
an  estate,  the  term  "executor,"  as  used  in 
the  statutes.  Includes  independent  as  well  as 
other  executors.  Farmers'  &  Merchants'  Nat. 
Bank  v.  Bell.  71  S.  W.  570,  572,  31  Tex.  Civ. 
App.  124. 

Although  no  executor  is  expressly  nom- 
inated in  the  will  by  the  word  **executor," 
yet  if,  by  any  word  or  circumlocution,  the 
testator  recommend  or  commit  to  any  one 
the  charge  and  office  or  the  rights  which  per- 
tain to  an  executor,  it  amounts  to  as  much 
as  the  ordaining  and  constituting  him  or 
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tbem  to  be  execnton;  but  where  a  will  pro- 
Tides  that  S.  and  another  ghould  be  testamen- 
tary guardians  ot  testator's  children,  and  di- 
rects that  one  of  the  sons  should  go  to 
school,  and  then  embark  In  business  with  the 
concurrence  of  S.,  and  also  directs  that  the 
sou  should. have  a  good  education,  and  any 
balance  to  be  divided  among  the  daughters, 
"this  to  be  carried  Into  effect  according  to 
the  judgment  of"  S.,  these  last  provisions  do 
not  make  S.  an  executor.  State  v.  Watson  (S. 
C.)  2  Speers,  97,  lOd. 

The  terms  "executor"  or  "administrator," 
within  Gen.  St.  c.  97,  I  5,  providing  that  an 
action  against  them  must  be  brought  within 
two  years.  Includes  one  who',  being  also  resid- 
uary legatee,  has  given  bond  to  pay  debts 
and  legacies,  as  well  as  one  who  has  given 
bond  In  the  ordinary  form.  Jenkins  v.  Wood, 
134  Mass.   115,   117. 

The  words  "executors,  administrators, 
and  assigns,"  as  used  In  a  fire  policy  Issued 
to  the  Insured,  his  executors,  his  administra- 
tors, or  assigns,  operates  to  vest  the  right  of 
action  upon  the  policy  on  the  death  of  insur- 
ed in  his  personal  representatives.  Wyman 
V.  Wyman,  28  N.  Y.  253,  255. 

Admlnistrmtor* 

The  word  "executor"  includes  adminis- 
trator.   Rev.  St  Utah  1898,  i  2498. 

The  term  "executor,"  when  used  in  stat- 
utes. Includes  an  administrator,  where  the 
subject-matter  applies  to  an  administrator. 
Gen.  St  Kan.  1901,  i  7342,  subd.  21;  Rev. 
St  Mo.  1899,  §  4160;  Shannon's  Oode  Tenn. 
1896,  i  68;  Ck>de  Iowa  1897,  I  48,  subd.  21. 

Whenever  the  word  "administrator"  Is 
used  in  the  Code,  it  shall  Include  "executor," 
and  so  vice  versa,  unless  such  an  application 
of  the  term  would  be  unreasonable.  Pub. 
Gen.  Laws  Md.  1888,  p.  2,  art  1,  S  4. 

Although  in  name  there  is  a  difference 
between  ^ecutor  and  administrator,  yet  in 
fact  and  in  law  they  are  really  the  same,  for 
each  has  control  over  the  personal  estate  and 
the  distribution  thereof.  In  re  Murphy,  39 
N.  B.  691,  692,  144  N.  Y.  557. 

An  executor  is  in  one  sense  an  admin- 
istrator. He  gives  bond  to  "administer  ac- 
cording to  law  and  the  will  of  the  testa- 
tor." In  Cook  V.  Griffin,  1  Dane,  Abr.  581, 
it  was  held  that  the  deed  of  one  who  sells 
as  executor  is  good,  although  the  power 
from  the  court  was  to  him  as  administrator. 
In  Ck)oper  v.  Robinson,  56  Mass.  (2  Oush.) 
184,  an  executrix,  under  a  license  to  sell  real 
estate,  sold  as  administratrix,  and  the  sale 
was  held  good.  The  court  in  that  case  say: 
"But  we  are  of  opinion  that  this  is  not 
such  a  misnomer  or  misdescription  of  the  ca- 
pacity in  which  the  executrix  acted  as  to 
Invalidate  the  sale.  By  law  she  was  bound 
to  administer  the  testator's  estate,  and  to 


render  a  tme  aoeount  of  her  admlnlstra« 
tlon,  and  might;  therefore,  be  described  as 
administratrix  as  well  as  executrix,  although 
the  latter  would  be  the  more  appropriate 
description."  And  where  an  executor  in  a 
writ  of  entry  to  foreclose  a  mortgage  describ- 
ed himself  as  administrator,  such  description 
constitutes  no  defense.  Sheldon  v.  Smith,  97 
Mass.  34,  35,  36. 

Acts  1883,  c  168,  providing  that  the 
Union  Bank  &  Trust  Company  shall  have 
the  right  and  power  to  accept  and  execute 
all  trusts  which  may  be  Imposed  on  it,  with 
its  consent  by  any  person  or  corporation, 
whether  the  trust  be  that  of  guardian,  ex- 
ecutor, trustee,  the  committee  of  an  estate 
of  a  non  compos  mentis,  or  any  other  trust 
should  be  construed  to  include  the  term  "ad- 
ministrator." An  executor  performs  all  the 
duties  of  an  administrator,  with  regard  to 
personalty,  as  to  its  care  and  collection,  and 
as  to  turning  it  into  money,  and  as  to  the 
payment  of  debts.  Other  duties  may  be  im- 
posed  upon  the  executor  by  the  will  as  to 
distribution  of  the  personalty  and  as  to  the 
sale  and  management  of  the  real  estate. 
In  other  words,  the  term  "executor"  is  a 
larger  one  than  the  term  "administrator." 
The  general  thought  on  which  they  unite  is 
the  custody,  care,  and  dispoiAtion  of  the  es- 
tates of  deceased  persons.  Union  Bank  & 
Trust  Co.  V.  Wright  (Tenn.)  58  S.  W.  755,  758^ 
52  li.  R.  A.  469. 

Administrator  witAi  the  wiU  aaaezed. 

The  word  "executor"  shall  be  construed 
to  Include  an  administrator  with  the  will  an- 
nexed. Gen.  St  Minn.  1894,  i  4453;  Comp. 
Laws  Mich.  1897,  i  9299;  Green  v.  RusselU 
61  N.  W.  885,  886,  103  Mich.  638. 

Pub.  St  c  181,  9  9,  providing  that  pend- 
ing an  appeal  from  a  decree  granting  letters 
testamentary  the  executor  having  given  bond* 
may  bring  suit  in  his  name  for  the  possession 
of  any  real  or  personal  estate  of  the  testator, 
should  not  be  construed  in  its  strict  technical 
sense,  but  includes  an  administrator  with  a 
will  annexed,  who,  for  the  purpose  of  admin- 
istration, is  appointed  to  perform  the  official 
duties  of  an  executor.  Scott  v.  Monks,  14 
Ati.  860,  861,  16  R.  L  225. 

As  assigns* 

See  "Assigns."* 

As  estate* 

The  words  "executors  and  administra- 
tors," used  in  an  Insurance  policy,  making 
the  policy  payable  to  the  person's  executors 
or  administrators,  was  evidently  understood 
to  mean  his  estate.  Pietri  v.  Seguenot,  69 
S.  W.  1055,  1058,  96  Mo.  App.  25a 

As  ezeontor  qnalif  yinc. 

A  will  authorizing  the  executors  to  sell 
and  convey  land  should  be  construed  to  in- 
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dude  one  executor  who  has  quallfled,  where 
his  co-ezecntors  have  failed  to  so  qualify. 
Phillips  ▼.  Stewart,  69  Mo.  481,  494;  Taylor 
Y.  Qalloway,  1  Ohio^  28%  18  Am.  Dec  605. 

Chiardiam* 

"Executors,"  as  used  In  a  will  giving  a 
legatee  a  monthly  allowance  during  her  life, 
and  directing  the  executors  to  spend '  such 
further  sums  for  her  care  and  comfort  as 
they  should  deem  necessary,  should  he  con- 
strued to  have  heen  used  as  a  designation 
of  the  persons  who  were  to  exercise  the  dis- 
cretion, and  not  as  a  limitation  of  the  time 
in  which  it  was  to  be  exercised.  And  hence 
the  executors,  on  being  appointed  guardian 
of  the  legatee  after  the  distribution  of  the 
estate,  could  continue  to  exercise  the  discre- 
tion. Elmer  v.  Gray,  14  Pac.  862,  78  Gal. 
283. 

As  next  of  Idiu 

Executors  and  administrators  are  not, 
by  their  nature,  calculated  to  describe  next 
of  kin,  but,  on  the  contrary,  executors  are 
persons  selected  by  the  testator,  and  admin- 
istrators are  those  named  by  the  ecclesias- 
tical court,  and,  generally  speaking,  the  ex- 
pressions "executor"  and  "administrator" 
cannot  be  intended  to  mean  next  of  kin. 
Bulmer  v.  Jay,  3  Mylne  &  K.  196^  199. 

Ae  officer  of  ooiirt  or  law* 

Executors  receiving  their  appointment 
from  the  court  are  officers  of  the  courts 
whose  appointment  they  bear.  Rothschild  v. 
Hasbrouck  (U.  S.)  6B  Fed.  283,  285. 

In  England  an  executor  was  not  an  offi- 
cer of  the  court,  but  was  regarded  as  a  trus- 
tee for  the  purposes  declared  by  the  testator; 
but  in  this  country,  for  the  purposes  of 
administering  the  estate,  an  executor  is  char- 
ged with  the  same  duties  as  an  administra- 
tor, although  quite  frequently  he  is  in  addi- 
tion a  trustee  for  certain  purposes  expressed 
by  the  testator,  but  these  purposes  are  al- 
ways subordinated  to  the  paramount  rights 
of  the  creditors.  Contrary  to  the  English 
doctrine,  he  is  an  officer  of  the  court,  and 
cannot  act  without  the  sanction  of  his  ap- 
pointment by  the  probate  court  Fidelity  & 
aisualty  Co.  v.  Freeman  (U.  S.)  109  Fed. 
847,  851,  48  C.  a  A.  692,  54  L.  R.  A.  680. 

In  ancient  times  an  executor  was  looked 
upon  as  a  creation  of  the  testator,  his  powers 
resting  upon  the  will  as  an  instrument  inter 
partes,  and  not  upon  authority  derived  from 
the  ecclesiastical  court  The  tendency  of 
more  modern  decisions  and  statutes  is  to  con- 
template the  executor  as  dependent  upon  the 
court  for  his  official  position.  Mr.  Schouler 
says:  "The  full  appointment,  according  to 
modem  English  and  American  practice, 
comes  from  the  court  of  probate  Jurisdiction, 
which  recognizes  and  confirms  the  testator's 
selection,  clothes  the  executor  with  plenary 


authority  by  issuing  letters  testamentary  to 
him.  •  •  •  Hence,  according  to  our  pres- 
ent probate  procedure,  an  executor  derives 
his  office  (1)  from  a  testamentary  appoint- 
ment, which  (2)  is  confirmed  by  a  decree 
of  the  probate  court,  and  issuance  of  letters 
testamentary  to  him  accordingly."  In  Mlllay 
V.  Wiley,  46  Me.  230,  it  was  said  that  the 
following  prerequisites  seem  to  be  necessary 
to  constitute  a  person  an  executor:  (1)  The 
probate  of  the  will;  (2)  competency  in  the 
opinion  of  the  probate  Judge;  (3)  acceptance 
of  the  trust;  (4)  delivery  of  a  bond  to  dis- 
charge the  same;  and  (5)  reception  of  letters 
testamentary.  In  Hatheway  v.  Weeks,  34 
Mich.  237.  243,  it  is  said:  "The  executor  or 
administrator  is  a  mere  officer  of  the  law.*' 
So  that  under  Rev.  St  I  4032,  which  provides 
that  a  person  appearing  other  than  an  execu< 
tor,  etc.,  shall  file  an  undertaking,  a  person 
is  not  an  executor,  though  nominated  as  such 
in  a  will,  unless  he  has  been  confirmed  in 
his  office  by  the  county,  held  by  the  issuance 
of  letters,  and  has  qualified  and  given  bond. 
In  re  Somervaill's  Will,  80  N.  W.  65,  66,  104 
Wis.  72. 

An  executor  or  administrator  is  to  a 
certain  extent  an  officer  of  the  law,  clothed 
with  a  trust  to  be  performed  under  pre- 
scribed regulations.  Shewel  v.  Keen  (Pa.) 
2  Whart  832,  339,  30  Am.  Dec  266;  Pace  v. 
Smith,  57  Tex.  555,  558. 

As  representattTO. 

See  "Legal  Representative";    "Personal 
Representative";  "Representative." 

As  trustee. 

See  "Trustee.** 

EXECUTOR  DE  SOU  TORT. 

An  "executor  de  son  tort"  is  one  who 
intermeddles  with  the  personal  property  of  a 
deceased's  estate  before  an  administrator  has 
been  appointed.  Ela  v.  Ela,  47  Atl.  414,  415, 
70  N.  H.  163;  Pryor  v.  Downey,  50  Cal.  388, 
400,  19  Am,  Rep.  656  (citing  Bouv.  Law 
Diet);  Hubble  v.  Fogartie  (S.  a)  8  Rich. 
Law,  413,  415,  45  Am.  Dec.  775;  Davega 
V.  Henry,  10  S.  B.  72.  74,  81  S.  O.  413. 

An  executor  de  son  tort  *1s  one  who,  be- 
ing neither  executor  nor  administrator,  in- 
terferes with  the  goods  of  deceased,  or,  in 
other  words,  takes  upon  himself  the  office  of 
executor  by  intrusion,  not  being  so  con- 
stituted by  the  deceased,  nor,  in  the  absence 
of  such  constitution,  substituted  by  the  court 
to  administer.  Such  an  Intermeddler  was 
at  common  law  held  subject  to  all  the  lia- 
bilities of  an  executor,  and  is  estopped  by  his 
own  acts  from  denying  that  he  was  executor 
in  fact  At  common  law,  when  a  person  had 
so  Intermeddled  with  the  personal  authority 
of  the  deceased  as  to  become  executor  de  son 
tort»  he  thereby  became  liable  not  only  to 
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an  action  by  the  rightful  executor,  but  also 
to  be  sued  by  any  creditor  or  legatee.  The 
Judgment  rendered  against  htm  in  such  ac- 
tion was  that  plaintiff  do  recover  his  debt 
and  costs,  to  be  leyied  out  of  the  assets 
of  the  testator  if  the  defendant  had  so  much, 
but,  if  not,  out  of  the  defendant's  own 
goods."  Noon  v.  Flnnegan,  13  N.  W.  197, 
198,  29  Minn.  418. 

Any  person,  without  just  authority,  who 
takes  upon  himself  to  act  as  an  executor 
by  intermeddling  with  the  goods  of  deceased, 
is  called  an  executor  of  his  own  wrong,  or 
more  usually  executor  de  son  tort,  and  is 
liable  to  all  the  troubles  of  an  executorship 
without  any  of  the  profits  or  advantages,  and 
cannot,  as  against  a  creditor  of  the  deceased, 
retain  for  his  own  debts,  as  an  original  ex- 
ecutor may  do  at  common  law,  even  though 
of  a  higher  degree,  and  the  original  executor 
and  administrator  has  assented  to  such  re- 
tainer. Brown  v.  Leavitt,  26  N.  H.  (6  Fost) 
493,  495. 

An  executor  de  son  tort  is  one  who  de- 
rives no  imthorlty  from  the  testator,  but  who 
assumes  the  office  by  virtue  of  his  own  in- 
terference with  the  estate  of  one  deceased. 
He  intrudes  himself  into  the  office  without 
lawful  authority.  Hinds  v.  Jones,  48  Me. 
348,  349. 

Under  the  General  Statutes,  providing 
that  one  who,  not  having  been  appointed  ex- 
ecutor, nor  obtained  administration,  pos- 
sesses himself  of  the  property  of  the  deceas- 
ed, shall  be  considered  executor  de  son  tort, 
the  attorney  of  a  certain  person  who  held 
a  mortgage  of  the  entire  property  of  a 
deceased  person  to  secure  a  debt  is  liable 
as  executor  de  son  tort  for  the  excess  of  the 
property  over  the  debt,  when  he  has  pos- 
sessed himself  of  it,  sold  It  and  distributed 
the  proceeds.  Davega  v.  Henry,  31  S.  0.  413, 
418,  10  S.  B.  72,  74, 

EXECUTORY. 

That  which  is  yet  to  be  performed  or 
executed;  that  which  remains  to  be  carried 
Into  operation  or  effect;  incomplete;  depend- 
ing upon  a  future  performance  or  event;  the 
opposite  of  executed.    Black  Law  Diet 

EXEOUTOBT  BEQUEST. 

An  executory  bequest  la  such  a  disposi- 
tion of  personalty  or  money  by  will  that 
thereby  no  estate  Tests  at  the  death  of  the 
testator,  but  only  on  some  future  contingen- 
cy. A  bequest  to  A«  for  life,  and  after  her 
death  to  the  testator's  surviving  children,  is 
an  executory  bequest  Crawford  ▼•  Clark, 
36  S.  E.  404,  408,  110  Ga.  729. 

EXEOITTOBT  OOKTBAOT. 

An  executory  contract  is  one  In  which  a 
party  binds  himself  to  do  or  not  to  do  a 


particular  thing  in  the  future.  Fletcher  v.  •^ 
Peck,  10  U.  S.  (6  Cranch)  87,  136,  3  L.  Bd. 
162;  Kynoch  v.  Ives  (U.  S.)  14  FecL  Cas, 
888,  899;  Farrlngton  v.  Tennessee,  95  U.  S. 
679,  683,  24  L.  Ed.  558;  Cincinnati,  BL  &  D. 
R.  Co.  y.  McKeen  (U.  S.)  64  Fed.  36,  46, 
12  C.  C.  A.  14;  Jersey  City  &  B.  R.  Co.  v. 
Jersey  City,  31  N.  J.  Law  (2  Vroom)  575,  581, 
86  Am.  Dec.  240;  Justice  v.  Lang,  42  N.  T. 
493,  496,  1  Am.  Rep.  576;  Wickham  v.  Weil. 
17  N.  Y.  Supp.  518,  519;  Mettel  v.  Gales.  82 
N.  W.  181,  183,  12  S.  D.  632;  Adams  v.  Reed, 
40  Pac.  720,  724,  11  Utah,  480. 

Whilst  any  act  remains  to  be  done,  a 
contract  is  said  to  be  executory.  Fox  y.  Kit- 
ton,  19  ni.  (9  Peck)  519,  532. 

An  executory  contract  is  one  in  which 
something  remains  to  be  done  by  one  or 
more  parties.  Watklns  v.  Nugen,  45  S.  E. 
262,  263,  118  6a.  372. 

All  contracts  other  than  those  the  object 
of  which  is  fully  performed  are  executory 
contracts.  Civ.  Code  Cal.  1903,  §  1661;  Rev. 
Codes  N.  D.  1899,  f  8919;  Rev.  St  Okl. 
1903,  §  812. 

An  agreement  to  sell  is  an  executory 
contract.  Fulenwider  v.  Rowan,  34  South. 
975,  979,  136  Ala.  287. 

A  defective  deed,  being  only  a  contract 
to  convey,  is  therefore  an  executory  contract 
to  convey.  Adams  y.  Reed,  40  Paa  720,  724, 
11  Utah,  480. 

An  agreement  to  sell  and  convey  lands, 
but  which  is  not  a  conveyance  operating  as 
a  present  transfer  of  legal  estate  in  seisin. 
Is  at  law  wholly  executory,  and  produces  no 
effect  upon  the  estates  and  parties,  and  cre- 
ates no  lien  or  charge  on  the  land  itself, 
yet  it  confers  an  estate  and  right  in  equity. 
Watson  y.  Coast,  14  S.  E.  249,  253,  35  W. 
Va.  463. 

An  "executory  contract"  is  one  in  which 
some  future  act  is  to  be  done;  as  where  an 
agreement  is  made  to  build  a  house  in  six 
months,  or  to  do  any  act  at  a  future  day. 
Thus  a  contract  between  a  city  and  an  elec- 
tric light  company  by  which  the  company  is 
to  furnish  lights  for  a  certain  number  of 
years  at  a  fixed  price,  is  an  executory,  and 
not  an  executed,  contract.  City  of  Keokuk 
r.  Ft  Wayne  Electric  Co.,  67  N.  W.  689,  690, 
90  Iowa,  67. 

"Executory  agreement"  as  used  in  the 
law  of  sales,  means  agreement  for  the  sale 
of  a  thing  where  it  is  not  specified,  or  the 
article  is  not  manufactured,  or  the  agree- 
ment is  relative  to  a  certain  quantity  of 
goods  in  general  without  any  identification 
or  appropriation  of  the  same  to  the  con- 
tract or  when  something  remains  to  be  done 
to  puf  the  goods  in  a  deliverable  state,  or 
to  ascertain  the  price  to  be  paid  by  the  buy- 
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er.     Hatch  t.  Standard  Oil  Co.,  100  U.  S. 
124^  130,  132,  25  L.  Bd.  554. 

Where  parties  in  the  sale  of  stock 
agreed  to  pay  a  certain  sum  of  money  upon 
one  day,  and  on  a  subsequent  day  a  certain 
other  sum,  and  at  some  time  to  execute  a 
note  for  a  third  sum,  and  such  acts  were 
done  on  such  day,  the  contract  cannot  be 
said  to  be  executory  merely  because  the  note 
given  was  unpaid.  Cincinnati,  H.  &  D.  R. 
Co.  y.  McKeen  (U.  S.)  64  Fed.  86,^  46,  12 
0.  a  A.  14. 

"The  distinction  between  executory  and 
executed  contracts  Is  well  defined.  The  for- 
mer conveys  a  chose  In  action;  the  latter  a 
chose  in  possession.*'  McDonald  v.  Hewett 
(N.  Y.)  15  Johns.  349,  351,  8  Am.  Dec.  241 
(citing  2  Bl.  Comm.  443;  1  Com.  on  Con.  8). 

Mr.  Story  says  that  an  executory  con- 
tract of  sale  is  absolutely  to  sell  at  a  future 
time,  while  a  conditional  contract  of  sale  Is 
conditionally  to  sell.  In  the  one  case,  he 
says,  the  performance  of  the  contract  Is  sus- 
pended and  deferred  to  a  future  time;  in 
the  other  the  very  existence  and  performance 
of  the  contract  depends  upon  a  contingency. 
French  v.  Osmer.  32  Atl.  254,  255,  67  Vt  427. 

An  executory  sale  of  personal  property 
is  one  made  by  sample  or  by  description,  the 
goods  not  being  seen  by  the  purchaser  until 
they  have  been  selected  and  forwarded  by 
the  seller  In  pursuance  of  the  previous  con- 
tract or  order.  The  seller  warrants  that  the 
articles  shall  be  of  the  kind  ordered,  and 
merchantable  in  quality.  Fogel  v.  Brubaker, 
15  Atl.  692.  122  Pa.  7. 

The  general  rule  for  determining  wheth- 
er a  contract  of  sale  Is  executed  or  execu- 
tory is  if  anything  remains  to  be  done  by 
either  party  to  the  transaction  before  deliv- 
ery— ^as,  for  example,  to  determine  the  price, 
quantity,  or  Identity  of  the  thing  sold — the 
title  does  not  vest  in  the  purchaser,  and  the 
contract  Is  merely  executory.  If  the  sale  is 
complete,  and  the  goods  perish  without  the 
fault  of  the  seller,  the  purchaser  Is  bound 
to  pay  the  agreed  price.  Foley  v.  Felrath, 
98  Ala.  176.  13  South.  485,  39  Am.  St.  Rep. 
39.  Thus,  a  contract  for  the  sale  of  cotton 
out  of  a  certain  number  of  bales,  nothing  to 
be  taken  below  middlings,  the  number  of 
bales  not  being  ascertained,  was  executory, 
and  not  executed.  McFadden  v.  Henderson, 
29  South.  640,  643,  128  Ala.  221. 

EXEOUTOBT  DEVISE. 

An  "executory  devise^'  of  lands  la  sncb 
a  disposition  of  them  by  will  that  thereby  no 
estate  vests  at  the  death  of  the  devisor,  but 
only  on  some  future  contingency.  Poor  v. 
Conaldine,  73  U.  S.  (6  Wall.)  458,  474,  18  L. 
Ed.  869;  Bristol  v.  Atwater,  50  Conn.  402, 
406;   Burleigh  y.  Clough,  52  N.  H.  267»  273, 


13  Am.  Rep.  23;  Wardell  t.  Allaire,  20  N. 
J.  Law  (Spencer)  6,  26;  Holden  v.  Wells,  81 
Atl.  265,  266,  18  R.  I.  802;  Crawford  v. 
Clark,  36  S.  B.  404,  406,  110  Ga.  729;  Pater- 
son  V.  BlUtf  Bx'rs  (N.  Y.)  11  Wend.  259; 
McKinstry  v.  Banders  (N.  Y.)  2  Thomp.  &  C. 
181,  193. 

An  executory  devise  is  ''such  a  limita- 
tion of  a  future  estate  or  interest  In  lands 
or  chattels  as  the  law  admits  in  the  case  of 
a  will,  though  contrary  to  the  rules  of  limita- 
tion in  conveyances  at  common  law."  Man- 
gum  T.  Piester,  16  S.  C.  316,  325;  Rutledge 
V.  Flshbume  (S.  C.)  44  S.  E.  564,  565;  Bur- 
leigh V.  Clough,  52  N.  H.  267,  278,  13  Am. 
Rep.  23;  Wood  v.  Griffin,  46  N.  H.  230,  234; 
Paterson  v.  Ellis'  Bx'rs  (N.  Y.)  11  Wend. 
259;  Leslie  v.  Marshall  (N.  Y.)  31  Barb.  560, 
566;  Holden  v.  Wells,  31  Atl.  265,  266,  18 
R.  I.  802;  Glover  v.  Condell,  45  N.  B.  178, 
179,  163  111.  566,  35  L.  R.  A.  360;  Ryan  r. 
Monaghan,  42  S.  W.  144,  99  Tenn.  338. 

An  executory  devise  is  such  a  future 
disposition  of  property  as  would  fail  as  a 
remainder  by  reason  of  some  technical  de- 
fect, but  which,  if  not  violative  of  a  policy 
of  the  law,  will  be  sustained  when  found  in 
a  will.    Civ.  Code  Ga.  1895.  fi  3339. 

An  executory  devise  is  admitted  only  In 
last  wills  and  testaments.  It  respects  per- 
sonal estates  as  well  as  real;  it  requires  no 
preceding  estate  to  support  it;  and  If  there 
be  any  preceding  estate  it  is  not  necessary 
that  the  devise  should  vest  when  the  pre- 
ceding estate  determines.  St  Amour  v.  Riv- 
ard,  2  Mich.  294,  305. 

Executory  devises  are  not  mere  possibill- 
ties,  but  certain  and  substantial  Interests 
and  estates,  and  are  put  under  such  re- 
straints only  as  may  prevent  the  mischiefs 
of  perpetuity.  Graves  v.  Spurr,  31  S.  W. 
483,  485,  97  Ky.  651,  17  Ky.  Law  Rep.  411, 
413  (citing  4  Kent,  Comm.  Lecture  59,  p. 
262). 

The  law  permits,  under  certain  restric- 
tions, a  fee  or  other  estate  to  be  substituted 
as  an  alternative  in  the  place  of  a  fee  pre- 
viously limited,  provided  the  substitution 
take  place  within  a  reasonable  period  of 
time;  and  a  devise  of  this  nature  is  called 
executory  because  the  estates  thereby  lim- 
ited have  no  present  existence,  but  merely 
a  capacity  of  existence  and  being  executed. 
Richardson  v.  Noyes,  2  Mass.  56,  66,  3  Am. 
Dec.  24. 

"A  dlstingnlshed  elementary  writer  de- 
fines an  'executory  devise'  to  be  every  devise 
of  a  future  interest,  which  is  not  preceded 
by  an  estate  of  freehold,  created  by  the 
same  will,  or  which,  being  so  preceded,  is 
limited  to  take  effect  before  or  after,  and  not 
at,  the  expiration  of  such  prior  estate  of 
freehold."  Thompsons'  Lessee  v.  Hoop,  6 
Ohio  St  48Q,  487  (citing  1  Jarm.  Wilis,  778). 
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An  executory  devise  Is  a  deyise  of  a 
future  estate,  and,  if  the  executory  deyisee 
(lies  before  the  event  happens,  the  estate 
goes  to  the  heir  at  the  time  of  the  event, 
and  not  to  the  heir  at  the  time  of  the  death 
of  the  devisee.  The  happening  of  the  con- 
tlugenoy  determines  who  is  to  take  the  es- 
tate, and  until  that  time  no  one  has  an  in- 
terest to  transmit.  De  Wolf  y.  Mlddleton, 
31  Atl.  271,  18  R.  I,  810. 

An  executory  devise  la  a  future  Inter- 
est, such  as  the  rules  of  law  do  not  permit 
to  be  created  In  conveyances,  but  allows  In 
the  case  of  wills,  like  an  Interest  given  after 
an  estate  in  fee  simple,  or  to  a  rise  in  f uturo, 
without  a  particular  estate  to  support  It. 
Such  estates  came  Into  use  after  the  Statute 
of  Wills,  32  Hen.  VIII,  and  were  allowed  out 
of  Indulgence  to  testators,  that  they  might, 
without  the  intervention  of  trustees,  pre- 
serve remainders,  establish  future  interests, 
place  settlements  beyond  the  reach  of  those 
who  had  the  prior  estates;  and,  such  being 
the  object,  It  was  held  to  be  essential  to  a 
good  executory  devise  that  the  first  takers 
should  have  no  power  to  dispose  of  the  in- 
terest devised.  Every  good  executory  devise 
is  inalienable,  though  all  mankind  join  in 
the  conveyance.  Burleigh  v.  Clough,  62  N. 
H.  267,  273,  13  Am.  Rep.  23. 

An  executory  devise  is  a  limitation  by 
a  will  of  a  future  estate  or  Interest  in  lands 
or  chattels,  and  hence  Is  created  by  a  decla- 
ration copied  from  a  previous  will  that  '*the 
particular  property  hereby  devised"  shall  not 
be  subject  to  the  debts  of  the  devisee  and 
children.  In  re  Brown's  Estate,  38  Pa.  (2 
Wright)  289,  2d4. 

Among  the  rules  governing  contingent 
remainders  is  one  which  forbids  an  estate 
to  be  limited  over  to  another  after  a  fee 
already  g^nted.  In  such  case  there  can  be 
no  such  thing  as  defeating  the  fee  already 
granted  and  transferring  it  to  another  by 
way  of  remainder,  because  a  remainder  im- 
plies something  left,  which  cannot  be  the 
case  after  the  whole  has  once  been  disposed 
of.  Yet,  while  this  cannot  be  done  by  way 
of  contingent  remainder,  it  may  be  done  by 
way  of  an  executory  devise,  which,  accord- 
ing to  the  definition  above,  allows  a  depart- 
ure from  the  rules  of  law  governing  con- 
tingent remainders.  And  this,  being  an  ef- 
fort to  create  a  fee  after  a  fee,  is  a  case  of 
departure  denied  by  contingent  remainders, 
but  allowed  by  executory  devise.  So,  too, 
under  the  common-law  conveyances,  a  free- 
bold  interest  in  real  property  could  not  be 
limited  to  commence  In  future,  because  such 
Interests  were  established  under  the  feudal 
system,  and  under  that  system  livery  of 
seisin  was  necessary  to  the  creation  of  a 
freehold,  and,  as  liv^y  could  not  be  given 
in  futuro,  a  future  freehold  could  not  be  cre- 
ated at  common  law.  Neither  at  common 
law  could  a  fee  be  mounted  on  a  fee.    In 


conveyances  at  law,  it  is  true,  a  provision 
may  be  made  for  the  defeasance  of  a  fee, 
but  not  then  for  its  transfer  to  another  at 
some  future  period  and  upon  some  specified 
contingency.  These,  and  some  others,  being 
difficulties  which  our  legal  ancestors  found 
surrounding  conveyances  at  common  law, 
which,  in  their  opinion,  demanded  remedy, 
the  executory  devise  was  Intended  for  that 
purpose.  Hence  it  allows  a  freehold  to  be 
created  In  futuro,  without  a  particular  pre- 
cedent estate  to  support  it,  and  by  a  fee  may 
be  created  after  a  fee.  But  at  the  same  time 
the  common  law  abhorred  a  perpetuity;  and 
to  prevent  perpetuities  in  executory  devises, 
to  which  they  would  have  inevitably  led  if 
left  unguarded,  it  was  established  as  a  part 
of  the  machinery  of  executory  devises  that 
the  contingency  upon  which  the  limitation 
intended  was  to  take  effect  should  not  be 
postponed  longer  than  a  life  or  lives  in  being 
and  twenty-one  years  and  a  fraction  of  an- 
other year  thereafter.  So  that  in  all  these 
cases  Involving  the  validity  of  an  executory 
devise  the  main  point  to  be  considered  Is,  has 
the  contingency  upon  which  the  limitation 
is  to  take  effect  been  fixed  within  the  period 
of  a  life  or  lives  in  being  and  twenty-one 
years  and  a  fraction  after?  If  so,  the  exec- 
utory devise  is  good,  and  the  limitation 
valid;  If  not,  it  is  bad,  and  the  limitation 
void  for  remoteness.  Mangum  v.  Piester,  16 
S.  G.  316.  325  (clUng  4  Kent,  Comm.  265). 

All  future  limitations,  even  In  wills, 
which  are  consistent  with  the  rules  of  the 
common  law  respecting  contingent  remain- 
ders in  a  deed,  are  in  a  will  construed  con- 
tingent remainders.  2  Feame,  1,  2.  One 
peculiarity  belonging  to  this  estate  is  that  it 
cannot  be  barred  by  fine  or  a  common  re- 
covery, and  therefore,  to  prevent  a  perpetu- 
ity, it  became  necessary  to  prescribe  bounds 
and  limits  beyond  which  it  could  not  extend, 
and  it  has  accordingly  been  determined  that 
it  must  vest  within  the  compass  of  a  life  or 
lives  in  being  and  twenty-one  years  and  nine 
months  afterwards  But  where  the  execu- 
tory devise  is  limited  on  the  event  which 
may  not  happen  within  the  period  last  men- 
tioned— ^as  on  a  general  failure  of  heirs  or 
issue — ^it  Is  void.  Paterson  v.  Ellis'  Ex'rs 
(N.  Y.)  11  Wend.  259,  279  (citing  6  Cruise, 
tit  32,  Devise,  c.  17). 

One  species  of  executory  devise  as  ap- 
plied to  lands  is  where  a  fee  simple  is  de- 
vised to  one,  but  is  to  determine  upon  some 
future  event,  and  the  estate  thereupon  to 
go  over  to  another.  Or,  stated  more  gen- 
erally, one  species  of  executory  devise,  rela- 
tive to  real  estate,  is  where  the  devisor  parts 
with  his  whole  estate,  but  upon  some  con- 
tingency qualifies  the  disposition  of  it,  and 
limits  an  estate  on  that  contingency.  Limi- 
tations over  upon  the  death  of  the  first  taker 
without  issue  are  construed  as  executory 
devises  on  definite  failure  of  Issue  after  an 
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estate  in  fee  simple.  Substantially  the  same 
rule  applies  to  personal  property.  It  has 
been  said  that  all  future  interests  in  per- 
sonalty, whether  vested  or  contingent,  and 
whether  preceded  by  a  prior  interest  or  not, 
are  in  their  nature  executory,  and  fall  under 
the  rules  by  which  that  species  of  limitation 
is  regulated.  Glover  v.  Gondell,  45  N.  B. 
173,  179,  163  ni.  666,  85  L.  B.  A.  360. 

Where  testator  devised  real  estate  to 
his  wife  for  life,  remainder  to  the  heirs 
of  his  son,  with  the  provision  that,  if  the  son 
died  without  issue  and  unmarried,  the  prop- 
erty should  pass  to  testator's  brother  and 
sister,  the  devise  over  to  testator's  brother 
and  sister  was  a  valid  executory  devise. 
Ryan  v.  Monaghan,  42  S.  W.  144,  99  Tenn. 
838. 

Where  the  rights  of  certain  devisees  were 
wholly  dependent  upon  the  life  tenant  dying, 
which  was  upon  an  uncertain  event,  and  had 
not  yet  happened,  the  devise  was  an  execu- 
tory devise.  Crawford  v.  Clark,  36  S.  E. 
404,  408,  110  Ga.  729. 

If  a  will  reads,  "And  my  will  further 
is  that  if  either  of  my  said  sons  die  without 
issue,  then  the  share  and  part  given  to  such 
deceased  son  shall  go  and  vest  in  his  sur^ 
viving  brethren,  or  those  that  legally  rep- 
resent them,"  the  surviving  brothers  or  their 
representatives  take  the  estate  as  by  an 
executory  devise.  Couch  v.  Gorham,  1  Conn. 
86,  89. 

A  proper  executory  devise  is  where  a  tes- 
tator devises  a  fee,  but  upon  the  happening 
of  a  particular  event  limits  the  inheritance 
over  to  another  description  of  heirs.  Such 
a  limitation  cannot  take  effect  as  a  contin- 
gent remainder,  because  a  fee  cannot  be 
limited  after  a  fee.  Bristol  v.  Atwater,  60 
Conn.  402,  406,  407  (quoting  Kent,  Comm.). 

Kenudndev  distliiciilslfted* 

Contingent  remainder  distinguished,  see 
"Contingent  Bemainder." 

An  executory  devise  differs  from  a  re- 
mainder in  that  by  the  former  a  fee  simple 
or  other  less  estate  may  be  limited  after  a 
fee.  Bristol  v.  Atwater,  50  Conn.  402,  406, 
407  (citing  Bouv.  Law  Diet;  4  Kent,  Comm. 
269;    2  BL  Comm.  172). 

An  executory  devise  differs  from  a  re- 
mainder in  three  materials  points:  First,  it 
needs  no  particular  estate  to  support  it;  sec- 
ond, a  fee  simple  or  other  less  estate  may 
be  limited  by  it  after  a  fee  simple;  third, 
a  remainder  may  be  limited  by  a  chattel 
interest  after  a  particular  estate  for  life  in 
the  same  property.  Poor  v.  (^nsidine^  78 
U.  &  (6  Wall.)  458,  474,  18  L.  Ed.  869. 

An  executory  devise  needs  no  particular 
estate  to  support  it,  and  is  therefore  dis- 
tinguished  from    an    estate   in   remainder, 


which  is  one  limited  to  take  effect  and  be 
enjoyed  after  another  is  determined.  No 
remainder  can  be  limited  after  the  grant 
of  a  fee  simple,  because  the  tenant  in  fee 
has  the  whole.  Another  elementary  prin- 
ciple applies  in  cases  where  it  may  be  doubt- 
ful whether  an  estate  is  an  executory  devise 
or  a  remainder,  namely,  that  a  gift  shall  not 
be  deemed  an  executory  devise  if  it  can 
take  effect  as  a  remainder;  and  that  no  re- 
mainder shall  be  considered  contingent  if  it 
may,  consistently  with  intention,  be  deemed 
vested.  Burleigh  v.  Clough,  52  N.  H.  267, 
273,  13  Am.  Rep.  23  (citing  Jackson  v.  Rob- 
ins [N.  Y.]  16  Johns.  537;  Blanchard  v. 
Blanchard,  83  Mass.  [1  Allen]  223,  225,  4 
Kent,  Ck)mm.  202). 

A  devise  is  executory  when  made  to  a 
person,  whether  in  being  or  not,  to  take  ef- 
fect at  a  given  period  after  the  death  of 
the  testator,  or  at  the  death  of  a  stranger. 
If,  however,  it  is  to  take  diect  upon  the 
death  of  the  person  having  an  immediate 
precedent  estate,  it  will  not  be  an  executory 
devise,  but  a  remainder.  Leslie  t.  Mar- 
shall (N.  Y.)  81  Barb.  560,  566. 

Tiaie  when  eontiiiseney  mmt  ooenv. 

To  constitute  a  valid  executory  devise 
the  contingency  upon  which  it  is  to  take 
effect  must  occur  within  the  life  or  lives  in 
being  and  twenty-one  years  and  a  fraction 
of  a  year  afterwards.  Brown  v.  Brown,  6  S. 
W.  869,  874.  86  Tenn.  (2  Pickle)  277;  Man- 
gum  V.  Piester.  16  S.  C.  816,  826. 

The  contingency  must  not  be  too  remote, 
but  must  happen  within  a  life  or  lives  in  be- 
ing and  one  and  twenty  years  thereafter, 
and  by  it  a  fee  simple  or  other  less  estate 
may  be  limited  after  a  fee  simple.  Wardell 
V.  Allaire,  20  N.  J.  Law  (Spencer)  6^  26  (2 
BL  Comm.  p.  173). 

Though  by  the  common  law  an  estate  in 
fee  cannot  be  created  by  deed  after  an  es- 
tate in  fee  is  granted  by  the  same  convey- 
ance, yet  in  the  construction  of  wills  execu- 
tory devises  have  been  admitted  by  which 
an  estate  in  fee  may  be  created  to  commence 
in  fact  or  to  take  effect  after  a  fee  simple. 
The  contingency,  however,  must  happen 
within  a  life  or  lives  in  being  and  twenty- 
one  years  and  a  few  months  thereafter.  But 
where  a  limitation  over  after  a  devise  in 
fee  was  construed  as  contingent  on  the 
devisee's  dying  without  children  living  at 
the  time  of  his  death,  a  good  executory  de- 
vise was  created.  Morgan  v.  Morgan  (Conn.) 
5  Day,  517,  524,  526. 

EXEOUTOBT  INTEREST. 

An  "executory  interest,"  as  used  in  the 
rule  of  law  providing  that  all  executory  in- 
terests are  assignable  in  equity,  does  not  in- 
clude a  right  of  reverter  In  case  of  the 
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breach  of  a  condition  subsequent.  NIcoll  v. 
New  York  &  E.  R.  Co.,  12  N.  Y.  (2  Kem.)  121, 
1S2. 

EXEOUTOBT  PROCESS. 

The  order  of  seizure  and  sale  called  "ex- 
ecutory process,"  made  in  Louisiana  when 
{he  mortgage  imports  a  confession  of  Judg- 
ment, is,  in  substance,  a  decree  of  foreclosure 
and  sale,  and  therefore  a  final  decree.  Marin 
y.  I^ley  81  U.  &  (17  Wall.)  14,  21  L.  Ed. 
590. 

EXEOUTOBT  REMAINDEB. 

Executory  remainders  are  where  the  es- 
tate is  limited  to  take  effect  either  to  a  du- 
bious and  uncertain  person  or  upon  a  dubi- 
ous and  uncertain  event.  An  executory  re- 
mainder iB  a  contingent  remainder.  Tem- 
ple Y.  Scott,  82  N.  E.  366,  867,  143  IlL  29a 

"The  term  i^mainder*  is  a  relative  ex- 
pression, and  implies  that  some  part  of  the 
thing  is  previously  disposed  of.  Vested  re- 
mainders (or  remainders  executed,  whereby 
a  present  interest  passed  to  a  party),  are 
where  the  estate  is  invariably  fixed  to  re- 
main to  a  determinate  person  after  the  par^ 
tlcular  estate  is  spent;  and  contingent  or 
executory  remainders  (whereby  no  present 
interest  passes)  are  where  the  estate  in  re- 
mainder is  limited  to  take  effect  either  to  a 
dubious  and  uncertain  person  or  upon  a 
dubious  and  uncertain  event"  Hudson  t. 
Wadsworth,  8  (^nn.  348,  359. 

EXECUTORY  TRUST. 

An  "executory  trust"  is  where  the  lim- 
itations are  imperfectly  declared,  and  the 
intent  of  the  grantor  is  expressed  in  general 
terms.  In  an  executory  trust  the  manner  in 
which  the  intent  of  the  grantor  is  to  be  car- 
ried into  effect  is  left  substantially  in  the 
discretion  of  the  trustee.  Martling  v.  Mart- 
ling,  89  AtL  203,  204,  55  N.  J.  Eq.  771. 

A  trust  is  executory  when  the  objects  of 
the  trust  take  not  immediately  under  it,  but 
by  means  of  some  further  act  to  be  done  by 
a  third  person,  usually  him  in  whom  the 
legal  estate  is  vested.  Mr.  Feame  thus  de- 
fines executed  and  executory  trusts,  draw- 
ing the  distinction  between  them  which  runs 
through  the  several  cases  affording  subject- 
matter  for  its  application;  executed  trusts 
being  those  where  the  trusts  are  directly  and 
wholly  declared  by  the  testator,  or  attach 
immediately  on  the  lands  under  the  will  it- 
self, and  executory  trusts  being  those  which 
are  only  directory,  or  prescribe  the  intended 
limitations  of  some  future  conveyance  or 
settlement  directed  by  the  will  to  be  made 
for  effectuating  them.  Carradine  t.  C!ar- 
radine^  33  Mias.  698^  729. 


By  the  term  "executory  trust,"  when 
used  in  its  proper  sense,  is  meant  a  trust 
in  which  some  further  act  is  directed  to  be 
done.  Executory  trusts  in  this  way  may  be 
divided  into  two  classes:  One  in  which, 
though  something  is  required  to  be  done  (for 
example,  a  settlement  to  be  executed),  yet 
the  testator  has  acted  as  his  own  convey- 
ancer, as  it  is  called,  and  defined  the  set- 
tlement to  be  made,  and  the  court  has  noth- 
ing to  do  but  to  follow  it,  and  execute  the 
intention  of  the  party  as  appearing  in  the 
instrument  Such  trusts,  though  executory, 
do  not  differ  from  ordinary  limitations,  and 
must  be  construed  according  to  the  prin- 
ciples applicable  to  legal  estates  depending 
on  the  same  words.  The  other  species  of 
executory  trusts  is  where  the  testator,  di- 
recting a  further  act,  has  imperfectly  stated 
what  is  to  be  done.  In  such  cases  the  court 
is  invested  with  a  larger  discretion,  and 
gives  to  the  words  a  more  liberal  interpre- 
tation than  they  would  have  borne  if  they 
had  stood  by  themselves.  "All  trusts,"  says 
Lord  St  Leonards,  in  Egerton  v.  Earl 
Brownlow,  4  H.  L.  Gas.  1210,  "are  in  a  sense 
executory,  because  a  trust  cannot  be  ex- 
ecuted except  by  a  conveyance;  but  this  is 
not  the  sense  which  a  court  of  equity  puts 
upon  the  term  'executory  trusts.' "  C3om- 
well  V.  Wulff,  50  S.  W.  439,  442,  148  Mo. 
542,  45  L.  R.  A.  58. 

Almost  all  trusts  are,  in  a  certain  sense, 
executory.  Ordinarily,  a  trust  cannot  be  ex- 
ecuted except  by  conveyance.  There  is  in 
most  cases  something  to  be  done,  but  this 
is  not  the  sense  in  which  a  trust  is  said  to 
be  executory.  An  executory  trust,  properly 
so  called,  is  one  in  which  the  limitations  are 
imperfectly  declared,  and  the  donor's  inten- 
tion is  expressed  in  such  general  terms  that 
something  not  fully  declared  is  required  to 
be  done  in  order  to  complete  and  perfect  the 
trust  and  to  give  it  effect  In  re  Smith's 
Estate,  144  Pa.  428,  22  AtL  916,  27  Aul  St 
Rep.  641. 

An  executory  trust  is  where  an  estate 
is  conveyed  to  the  trustee  upon  trust,  to 
be  by  him  settled  or  conveyed  upon  other 
trusts  in  certain  contingencies,  or  upon  other 
events,  and  these  other  trusts  are  imper- 
fectly stated,  or  mere  outlines  of  them  are 
stated,  to  be  afterwards  drawn  out  in  a  for- 
mal manner,  and  are  to  be  carried  into  effect 
according  to  the  final  form  which  the  details 
and  limitations  shall  take  under  the  direc- 
tions thus  given.  Gushing  v.  Blake,  29  N.  J. 
Eq.  (2  Stew.)  399,  403. 

All  trusts  are  executory  in  one  sense 
of  the  word;  that  is,  the  trustee  must  have 
some  duty,  either  active  or  passive,  to  per- 
form, so  that  the  statute  of  uses  shall  not 
execute  the  estate  in  the  cestui  que  trust, 
and  leave  nothing  in  the  trustee.  But  such 
is  not  the  meaning  of  Judges  when  they 
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speak  of  executed  trusts  and  executory 
trusts.  In  tbis  sense  an  executory  trust  is 
where  an  estate  Is  conveyed  to  the  trustee  in 
trust  to  be  by  him  conveyed  or  settled  upon 
other  trusts  In  certain  contingencies,  or  upon 
certain  events,  and  these  other  trusts  are 
imperfectly  stated,  or  mere  outlines  of  them 
are  stated,  to  be  afterwards  drawn  out  in 
the  form  or  manner,  and  are  to  be  carried 
into  effect  according  to  the  final  form  which 
the  details  and  limitations  shall  take  under 
the  directions  thus  given.  They  are  called 
executory  trusts  not  because  the  trust  is  to 
be  performed  In  the  future,  but  because  the 
trust  instrument  itself  Is  to  be  molded  into 
form  and  perfected  according  to  the  outlines 
or  instructions  made  or  left  by  the  settlor 
or  testator.  A  mere  direction  to  convey  will 
not  render  the  trust  executory,'  if  the  direc- 
tions are  so  clear  and  the  limitations  so  cer- 
tainly defined  that  there  is  nothing  to  do 
but  convey  In  accprdance  with  it;  but  in 
order  that  the  trust  may  be  executory  there 
must  be  some  room  for  construction  in  order 
to  determine  the  intention  of  the  settlor. 
In  re  Fair's  Estate,  60  Pac.  442,  446,  132 
Gal.  523.  84  Am.  St  Rep.  70. 

The  test  of  an  executory  trust  is  that 
the  trustee  has  some  duty  to  perform  for  the 
performance  of  which  it  is  necessary  that 
the  title  be  regarded  as  abiding  in  him.  Por- 
ter V.  Doby,  2  Rich.  Eq.  49,  53;  Carrlgan  v. 
Drake,  86  S.  C.  354,  15  S.  E.  339.  Thus  a 
trust  empowering  the  trustee  to  collect  the 
rents  and  profits  and  take  and  maintain  the 
beneficiaries  and  keep  the  estate  in  repair 
during  the  life  of  A.  and  her  children,  with 
power  to  sell  and  reinvest,  is  an  executory 
trust  so  long  as  A.  and  any  of  her  children 
live.  Reynolds  v.  Reynold^  89  8.  B.  891, 
893»  61  S.  0.  248. 

The  difference  between  executed  and  ex- 
ecutory trusts  depends  upon  the  manner  in 
which  the  trust  is  declared.  When  the  lim- 
itations and  acts  are  fully  and  perfectly  de- 
clared, the  trust  is  regarded  as  an  executed 
trust  Where,  on  the  contrary,  the  creator 
of  the  trust,  instead  of  fully  declaring  its 
limitations,  expresses  In  general  terms  his 
intent,  leaving  the  manner  in  which  this  in- 
tent is  to  be  carried  into  effect  substantially 
undeclared,  the  trust  is  regarded  as  execu- 
tory. In  practice  the  chief  distinction  be- 
tween an  executed  and  an  executory  trust 
lies  in  the  fact  that  the  former  executes  it- 
self by  converting  its  limitations  into  cor- 
responding legal  estates,  whereas  in  the  lat- 
ter the  court  may  direct  that  form  of  set- 
tlement or  conveyance  which  will  best  give 
effect  to  the  settlor's  Intention,  and  for  this 
purpose  may  even  disregard  the  construction 
the  Instrument  would  receive  at  law.  In  the 
executory  trust  the  language  of  the  settlor 
is  considered  mainly  as  a  guide  to  aid  the 
court  in  carrying  into  effect  his  imperfectly 
declared  purposes.    In  the  executed  trust 


the  grantor  has  been  his  own  conveyancer, 
and  the  equitable  interests  created  by  the 
language  he  has  employed  are  treated  as 
estates.  Pillot  v.  Landon,  19  AtL  25,  26, 
46  N.  J.  Eq.  (1  Dick.)  810. 

EXEMPLARY  DAMAGES. 

Exemplary  damages  are  those  given,  in 
addition  to  compensation  for  a  loss  sustained, 
in  order  to  punish  and  make  an  example  of 
the  wrongdoer.  Reid  v.  Terwilliger,  22  N.  B. 
1091,  1092,  116  N.  Y.  530;  Monongahela  Nav. 
Co.  V.  United  States,  13  Sup.  Ot  622,  626,  148 
U.  S.  812,  87  L.  Ed.  463;  Roza  v.  Smith 
(U.  S.)  65  Fed.  592,  596;  Bank  of  Palo  Alto 
V.  Pacific  Postal  Telegraph  Gable  Go.  (U.  S.) 
103  Fed.  841,  847;  Goldsmith's  Adm'r  v. 
Joy,  17  Ati.  1010,  1011,  61  Vt  488,  4  L.  R.  A. 
500,  15  Am.  St  Rep.  923;  Haver  v.  Gentral 
R.  Co.  of  New  Jersey,  45  Aa  593,  64  N.  J. 
Law,  312;  Springer  v.  J.  H.  Somers  Fuel 
Co.,  46  Ati.  870,  871,  196  Pa.  156;  Hendle  v. 
Geilef  (Del.)  50  Ati.  632,  633;  Armstrong  v. 
Rhoades  (Del.)  58  Ati.  435;  Smith  v.  Bag- 
well, 19  Fla.  117,  121,  45  Am.  Rep.  12;  Con- 
solidated Coal  Co.  V.  Haennl,  85  N.  E.  162, 
165,  146  111.  614;  Freidenheit  r.  Bdmundson, 
86  Mo.  226,  280,  88  Am.  Dea  141;  Fay  v. 
Parker,  53  N.  H.  842,  848,  16  Am.  Rep.  270; 
Larselere  v.  Kirchgessner,  41  N.  W.  488,  489, 
73  Mich.  276;  Haberman  v.  Gasser,  80  N. 
W.  105,  107,  104  Wis.  98;  Hamilton  v.  Third 
Ave.  R.  Co.,  53  N.  Y.  25,  28;  Rawlins  v. 
Vidvard  (N.  Y.)  84  Hun,  205,  209;  Fry  v. 
Bennett  1  Abb.  Prac.  289-307;  Limbeck  v. 
Gerry,  39  N.  Y.  Supp.  95,  104,  15  Misc.  Rep. 
663;  Miller  v.  Donovan,  39  N.  Y.  Supp.  820, 
824,  16  Misc.  Rep.  453;  Eddy  v.  Syracuse 
Rapid  Transit  Ry.  Co.,  63  N.  Y.  Supp.  645, 
648,  50  App.  Div.  109;  Murphy  v.  Hobbs,  5 
Pac.  119,  123,  7  Colo.  541,  49  Am.  Rep.  366; 
French  v.  Deane,  36  Pac.  609,  612,  19  Colo. 
504,  24  L.  R  A.  887;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Watson,  15  Pac  877,  880,  37  Kan.  773 ; 
Warner  v.  Southern  Pac.  Co.,  45  Pac  187, 
189,  113  Cal.  105,  54  Am.  St  Rep.  827; 
Louisville,  N.  &  G.  S.  R.  C5o.  v.  Guinan,  79 
Tenn.  (11  Lea)  98,  103.  47  Am.  Rep.  279; 
Louisville  &  N.  R  CJo.  v.  Ray,  46  S.  W.  554, 
555,  101  Tenn.  1;  Flanagan  v.  Womack,  64 
Tex.  45,  47 ;  Mayer  v.  Frobe,  22  S.  B.  58,  40 
W.  Va.  246;  McMaster  v.  Dyer.  29  S.  B. 
1016,  1017,  44  W.  Va.  644;  Qarrick  v.  Flor- 
ida Cent  &  P.  R  Co.,  31  S.  E.  334,  337,  53 
S.  C.  448,  69  Am.  St  Rep.  874. 

Exemplary,  punitive,  or  vindictive  dam* 
ages  are  such  damages  as  are  in  excess  of 
the  actual  loss,  and  are  allowed  where  a  tort 
is  aggravated  by  evil  motive,  actual  malice, 
deliberate  violence,  oppression,  or  fraud. 
Springer  v.  J.  H.  Somers  Fuel  Co.,  46  Ati. 
370.  371, 196  P.  156 ;  Hendle  v.  Geiler  (Del.)  50 
Ati.  632,  633;  Scott  v.  Donald,  17  Sup.  Ct 
265.  267,  165  U.  S.  58,  41  L.  Ed.  632;  Bank  , 
of  Palo  Alto  V.  Pacific  Postal  Telegraph  Ca- 
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ble  CJo.  (U.  S.)  103  Fed.  841,  847;  Blxby  t. 
Dunlap,  56  N.  H.  456,  462,  22  Am.  Rep.  475 ; 
Consolidated  Goal  Ck>.  y.  .Haexml,  85  N.  B. 
162,  165,  146  IlL  614;  Limbeck  t.  Gerry.  88 
N.  Y.  Supp.  96,  104,  15  Misc^Rep.  663 ;  Haber- 
man  r.  Gasser,  80  N.  W.  105,  107,  104  Wis. 
98;  Atchison,  T.  &  8.  F.  R.  Co.  v.  Watson, 
15  Pac  877,  880,  87  Kan.  773;  Louisville. 
N.  &  G.  8.  R.  Co.  T.  Gnlnan,  79  Tenn.  (11 
Lea)  08,  103,  47  Am.  Rep.  279;  Lonlsvllle  & 
N.  R.  Ca  V.  Ray.  46  8.  W.  554,  655,  101 
Tenn,  1;  Flanagan  v.  Womack,  54  Tex.  46, 
47;  Smith  y.  Chamberlain,  17  8.  B.  871,  378, 
38  8.  C.  529,  19  L.  R.  A.  710;  Philadelphia, 
W.  &  B.  R.  Co.  V.  Larkln,  47  Md.  165,  161. 
28  Am.  Rep.  442;  Qnlgley  v.  Central  Pac.  R. 
Co.,  11  Nev.  850,  365,  21  Am.  Rep.  757;  Ruth 
V.  St  Louis  Transit  Co.,  71  8.  W.  1055,  1060, 
98  Mo.  App.  1;  Brandt  y.  Morning  Journal 
Ass'n,  80  N.  Y.  Supp.  1002,  1004,  81  App.  Div. 
183.  Or  where  the  defendant  acts  willfully 
or  with  such  gross  negligence  as  to  Indicate 
a  wanton  disregard  of  the  rights  of  others. 
Consolidated  Coal  Co.  y.  Haenni,  35  N.  B. 
162,  166,  146  111.  614;  Lake  Shore  &  M.  a 
R.  Co.  y.  Prentice,  13  Sup.  Ct  261,  263,  147 
U.  8.  101,  87  L.  Ed.  97;  Eddy  y.  Syracuse 
Rapid  Transit  Ry.  Co.,  68  N.  Y.  Supp.  645, 
648,  60  App.  Div.  109;  Larzelere  y.  Kirch- 
gessner,  41  N.  W.  488,  489,  78  Mich.  276; 
Louisville,  N.  &  G.  8.  R.  Co.  v.  Gulnan,  79 
Tenn.  (11  Lea)  98,  103,  47  Asxl  Rep.  279; 
Claiborne  v.  Chesapeake  &  O.  Ry.  Co.,  88 
8.  E.  262,  263,  46  W.  Va.  863. 

"Exemplary  damages"  means  the  money 
given  to  the  plaintiff  by  the  jury  as  compen- 
sation for  the  Injury  inflicted  by  the  defend- 
ant on  the  mental  feelings  of  the  Injured 
person,  such  as  his  shame,  degradation,,  loss 
of  social  position,  and  the  like,  resulting 
from  the  tort  for  which  the  action  is  brought 
Gillingham  v.  Ohio  River  R.  Co.,  14  8.  E. 
243,  247,  35  W.  Va.  688,  14  L.  R.  A.  798^  29 
Am.  St  Rep.  827. 

"Exemplary  damages,"  as  used  In  Pub. 
Acts  1883.  No.  191,  providing  that  every 
wife,  child,  parent,  guardian,  husband,  or 
other  person  Injured  by  any  intoxicated 
person,  or  by  reason  of  the  intoxication  of 
any  person,  or  by  reason  of  selling,  giving, 
or  furnishing  any  Intoxicating  liquors  to 
any  person,  shall  have  a  right  of  action 
against  the  person  selling  or  giving  away 
the  liquor  causing  or  contributing  to  the 
intoxication  of  the  person,  and  may  recover 
therefor  actual  and  exemplary  damages, 
means  damages  which  are  punitory  In  their 
character  and  designed  to  punish  the  defend- 
ant for  some  positive  wrong  he  has  willfully 
inflicted  on  or  caused  the  plaintiff,  or  for 
some  very  gross  neglect  of  the  plaintiff's 
right  In  furnishing  liquor  to  the  person, 
causing  the  Injury.  Larzelere  v.  Klrchgess- 
ner,  41  N.  W.  488,  489,  78  Mich.  276. 

''Exemplary  damages,"  as  the  term  has 
been  employed  In  Michigan,  is  generally  un- 


derstood to  mean  an  Increased  award  of 
damages  In  view  of  the  supposed  aggravation 
of  the  Injury  to  the  feelings  by  the  wanton 
or  reckless  act  of  the  defendant  As  was 
said  In  Ford  v.  Cheever.  105  Mich.  679.  685. 
63  N.  W.  975,  976,  it  has  never  been  the 
policy  of  the  court  to  permit  juries  to  award 
captiously  any  sum  that  may  appo&T  just 
to  them  by  way  of  punishment  to  the  of- 
fender, but  rather  to  award  a  sum  in  addi- 
tion to  the  actual  proven  damages  as  would 
In  their  judgment  constitute  a  just  measure 
of  compensation  for  injury  to  the  feellnga. 
In  view  of  the  circumstances  of  each  par- 
ticular case.  Hence  an  instruction  that  ex- 
emplary damages  mean  damages  given  by 
way  of  punishment  for  the  commission  of  a 
wrong  willfully  and  wantonly  done^  and  done 
with  some  element  of  aggravation,  and  that 
they  are  not  the  extent  of  the  Injury  actually 
received,  but  are  given  as  smart  money,  by 
way  of  pecuniary  punishment  to  make  an 
example  for  the  public  good,  and  to  teach 
other  persons  not  to  offend  in  like  manner, 
is  erroneous.  Boydan  v.  Haberstmmpf,  88 
N.  W.  386,  387.  129  Mich.  137. 

The  expression  ''exemplary  damages,** 
as  used  in  Acts  1877,  c.  107,  §  16,  providing 
that  an  action  may  be  maintained  under 
speclfled  circumstances  by  the  wife  against 
the  person  selling  or  furnishing  spirituoas 
liquors,  as  well  as  for  all  such  damages  as 
the  plaintiff  has  sustained  by  reason  of  the 
selling  or  giving  of  such  liquors,  as  for 
exemplary  damages,  means,  not  additional 
damages  given  as  a  punishment  of  defendant 
for  selling  intoxicating  liquors  to  plaintlfTs 
husband  illegally,  but  damages  which  shall 
not  only  compensate  her  for  Injury  to  her 
means  of  support,  but  also,  in  a  proper  case, 
damages  which  shall  compensate  her  for 
her  mental  anguish.  Pegram  v.  Stortz,  31 
W.  Va.  220,  234,  6  S.  E.  485. 

Oompensatorjr  damages  distlngiilslied. 

Compensatory  damages,  and  exemplary 
or  punitive  damages,  are  of  entirely  differ- 
ent nature  and  rest  upon  different  principles. 
The  former  is  intended  to  provide  a  recom- 
pense for  injuries  sustained,  while  the  latter 
is  Intended  only  as  a  punishment  to  the 
wrongdoer,  and  to  furnish  an  example  to 
him  and  other  wrongdoers  of  the  dangers 
attending  such  wrong  doing.  Thus,  where 
the  Legislature  in  the  title  of  an  act  de- 
clared their  intention  to  provide  for  such 
damages  against  railway  companies  as  may 
be  proportionate  to  the  injury  resulting  from 
death  to  the  parties  for  whom  and  for  whose 
beneflt  such  action  is  brought  this  implies 
that  the  damages  are  to  be  compensatory 
damages.  Garrick  v.  Florida  Cent  &  P.  R. 
Co..  31  S.  E.  334.  337.  53  S.  C.  448.  69  Am.  St 
Rep.  874.  See.  also.  Hamilton  y.  Third  Aye. 
R.  Co.,  35  N.  Y.  Super.  Ct  0  Jones  St  S.)  US, 
13  Abb.  Frac.  (N.  S.)  3ia 
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As  lAdetennliiate  aotual  damages. 

Within  the  proyisions  of  the  statute  au- 
tborizing  a  recovery  of  exemplary  damages 
for  the  wrongful  issuance  of  an  attachment, 
the  term  "exemplary  damages"  does  not 
comprehend  damages  by  way  of  punishment, 
but  only  indeterminate  actual  damages,  such 
as  damages  to  reputation,  pride,  and  feeling. 
Levy  V.  Fleischner,  40  Pac  384,  385,  12 
Wash.   15. 

Persoiui  liable. 

Exemplary  or  punitive  damages,  being 
awarded,  not  hy  way  of  compensation  to  the 
sufferer,  but  by  way  of  punishment  to  the 
offender  and  as  a  warning  to  others,  can  be 
awarded  only  against  one  who  has  par- 
ticipated in  the  offense.  Lake  Shore  &  M.  S. 
Ry.  Co.  V.  Prentice.  13  Sup.  Ct.  261,  263.  147 
U.  S.  101,  37  L.  Ed.  97.  Exemplary  or  puni- 
tive can  only  be  awarded  against  one  who 
has  participated  in  the  offense.  Bank  of 
Palo  Alto  V.  Pacific  Postal  Tel.  Cable  Co. 
(U.  S.)  103  Fed.  841.  847.  Thus  a  sheriff, 
liable  for  injuries  done  by  his  deputy,  cannot 
be  charged  in  exemplary  damages  for  the 
misconduct  of  such  deputy.  Nixon  v.  Rauer 
(Cal.)  66  Pac.  221,  222.  And  therefore  a  mas- 
ter, though  liable  to  make  compensation  for 
injuries  done  by  his  servant  within  the  scope 
of  his  employment,  cannot  be  held  liable  for 
exemplary  or  punitive  damages  merely  by 
reason  of  wanton,  oppressive,  or  malicious  in- 
tent on  the  part  of  the  servant  Haver  v. 
Central  R.  Co.  of  New  Jersey,  45  Atl.  593,  64 
N.  J.  Law.  312. 

Punitive  or  vindiotive  synonymoiu. 

Punitive,  vindictive,  and  exemplary  dam- 
ages are  all  synonymous  terms.  Louisville  & 
N.  R.  Oo.  V.  Kelly's  Adm'x,  38  S.  W.  852. 
854,  100  Ky.  421  (citing  ChUes  v.  Drake, 
59  Ky.  [2  Mete]  146,  74  Am.  Dec.  406); 
Roth  V.  Eppy.  80  111.  283,  287;  Chiles  v. 
Drake,  59  Ky.  (2  Mete.)  146. 147,  74  Am.  Dec. 
406;  Fay  v.  Parker,  53  N.  H.  342,  343.  16 
Am.  Rep.  270;  Fry  v.  Bennett,  1  Abb.  Prac. 
189,  307;  Murphy  v.  Hobbs,  5  Pac.  119,  123, 
7  Colo.  541.  49  Am.  Rep.  366;  Claiborne  v. 
Chesapeake  &  O.  Ry.  Co.,  33  S.  E.  262,  263, 
46  W.  Va.  363;  Green  v.  Craig,  47  Mo.  90,  92; 
Oliver  V.  Columbia,  N.  &  L.  R.  Co.,  43  S.  B. 
807,  320,  65  S.  0.  1. 

Smart  money  synonymoiu. 

Exemplary  damages  are  sometimes  called 
"smart  money."  Springer  v.  J.  H.  Somers 
Fuel  Co.,  46  Atl.  370,  371,  196  Pa.  156; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Prentice,  13 
Sup.  Ct  261,  263,  147  U.  S.  101,  37  L.  Ed.  97; 
Consolidated  Coal  Co.  v.  Haenni,  85  N.  E. 
162,  165,  146  ni.  614;  Hendle  v.  Geiler  (Del.) 
50  Aa  682,  688. 

Special  damages  distlncnislied* 

There  is  a   difference  between   special 
damages  and  exemplary  or  punitive  damages; 
8Wds.*Pw— «7 


special  damages  being  the  natural,  but  not 
necessary,  result  of  the  injury  complained  of. 
Louisville  &  N.  R.  Co.  v.  Ray,  46  S,  W.  554, 
555,  101  Tenn.  1 

EXEMPLIFIED  COPY. 

An  exemplified  copy  of  a  public  docu- 
ment, which  was  the  way  Judicial  records 
were  proved  at  common  law,  was  obtained 
by  removing  the  record  into  the  court  of 
chancery  by  certiorari.  The  great  seal  was 
attached  to  a  copy,  which  was  transmitted 
by  a  mittimus  to  the  court  in  which  it  was 
to  be  used  as  evidence.  In  this  country,  says 
Professor  Greenleaf,  the  great  seal  being 
usually,  if  not  always,  kept  by  the  Secretary 
of  State,  a  different  course  prevails;  and 
an  exemplified  copy  under  a  seal  of  the 
court  is  usually  admitted,  even  upon  a  plea 
of  nul  tiel  record,  as  sufilcient  evidence. 
West  Jersey  Traction  Co.  v.  Board  of  Public 
Works,  30  Atl.  581,  582,  67  N.  J.  Law  (28 
Vroom)  313. 

EXEMPT— EXEMPTION. 

See,  also,  "Privilege";    "Privileges  and 

Immunities." 
As  vested  right,  see  "Vested  Right" 

An  exemption  is  defined  as  "an  immu- 
nity; a  privilege;  as  an  exemption  from  mili- 
tary or  Jury  service."  Green  v.  State,  59  Md. 
123, 128,  43  Am.  Rep.  542;  People  v.  Rawn,  51 
N.  W.  522,  523,  90  Mich.  377;  Florer  v.  Sheri- 
dan, 36  N.  E.  365,  369, 137  Ind.  28,  23  L.  R.  A. 
278;  State  v.  Smith,  63  N.  B.  25,  29,  158  Ind. 
543;  Bartholomew  v.  City  of  Austin,  85 
Fed.  359,  368,  29  C.  a  A.  568. 

An  exemption  is  defined  to  be  an  im- 
munity and  freedom  from  any  service, 
charge,  burden,  tax,  etc.,  to  which  others 
are  subject  Koenlg  v.  Omaha  Sc  N.  W.  R. 
Co.,  8  Neb.  373,  380. 

"Exempted"  means  to  take  out  of  or 
from,  to  free  from  any  service  or  burden  to 
which  others  are  subject;  as  to  exempt  from 
military  service,  or  exempt  from  taxation. 
In  re  Sowers,  60  N.  C.  384,  386. 

The  term  "exemption"  implies  a  release 
from  some  burden,  duty,  or  obligation. 
Maine  Water  Co.  v.  City  of  Waterville,  45 
Atl.  830,  833,  93  Me.  586,  49  L.  R.  A.  294. 

How.  Ann.  St  fi  7571,  providing  that  the 
court  may  excuse  a  Juror  from  service  who 
is  exempt  from  serving  on  Juries  by  reason 
of  the  provisions  of  law,  means  one  freed  or 
released  from  some  duty.  People  v.  Rawn, 
61  N.  W.  522,  523,  90  Mich.  377. 

"Exempted,"  aa  used  in  a  statute  pro- 
viding that  all  state  ofiBcers  whom  the  Gov- 
ernor of  any  state  might  claiin  as  neces- 
sary for  the  due  administration  of  the  gov- 
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eminent,  etc.,  should  be  exempted  from  mill- 1 
tary  service,  applies  to  officers  who  are  in 
actual  military  service,  as  well  as  tbose  who 
are  not;  the  word  exempted  being  equivalent 
in  this  connection  to  "discharged"  or  "re- 
lieved from."  In  re  Bradshaw,  60  N.  C.  379, 
381. 

Within  the  meaning  of  Sess.  Acts  1863, 
p.  13,  providing  that  all  overseers  who  are 
or  shall  be  exempted  or  detailed  under  acts 
of  the  Confederate  Congress  shall  be  excused 
from  military  duty  so  long  as  they  may  be 
exempted  or  detailed  as  such,  an  "exempt" 
is  one  who  is  free  from  any  charge,  burden, 
or  duty;  not  liable  to.  A  "detail,"  on  the 
contrary,  is  one  who  belongs  to  the  army, 
but  is  only  detached  or  set  apart  for  the 
time  to  some  particular  duty  or  service,  and 
who  is  liable  at  any  time  to  be  recalled  to 
his  place  in  the  ranks.  In  re  Strawbridge,  39 
Ala.  367,  375. 

"Exemption,"  as  used  in  the  Judiciary 
act  of  1789,  authorizing  the  Supreme  Court 
of  the  United  States  to  re-examine  the  de- 
cision of  the  highest  court  of  a  state  in  cer- 
tain cases  where  any  title,  right,  privilege, 
or  exemption  is  claimed  under  any  statute 
of  the  United  States,  is  synonymous  with 
"immunity"  as  used  in  Judiciary  Act  Feb. 
5,  1867,  authorizing  the  review  by  the  Su- 
preme Court  of  the  United  States  of  the  de- 
cisions of  the  highest  court  of  a  state  in 
certain  cases  where  any  right,  title,  privi- 
lege, or  immunity  is  claimed  under  any  stat- 
ute of  the  United  States.  Long  v.  Con- 
verse. 91  U.  S.  105,  113,  23  L.  Ed.  233. 

A  person  exempted  from  Jury  service  is 
not  thereby  disqualified  to  serve  on  a  jury. 
State  T.  Forshner,  43  N.  H.  89,  90,  80  Am. 
Dec.  132;  People  v.  Rawn,  61  N.  W.  522,  523, 
90  Mich.  377;  Glassinger  v.  State,  24  Ohio 
fit  206,  208;  State  v.  Stunkle,  21  Pac.  675, 
676,  41  Kan.  456;  Green  v.  State,  59  Md.  123, 
181,  43  Am.  Rep.  542. 

EXEMPTIOK  (From  Ezeontion). 

See  "Homestead  Exemption";  "Pension 
Money  Exemptions";  "Waiver  of  Ex- 
emption." 

Statutes  of,  as  contract,  see  "Contract" 

The  phrase  "exempt  from  execution," 
as  used  in  Code  1873,  tit  14,  c.  7,  requiring 
a  debtor,  in  an  assignment  for  the  benefit  of 
creditors,  to  recite  in  the  body  of  the  instru- 
ment that  the  conveyance  is  made  of  all 
property  of  every  kind,  except  such  as  is  by 
law  exempt  from  execution,  covers  property 
given  by  law  to  the  debtor  individually 
through  methods  ef  public  policy*  and  not 
property  which  is  merely  protected  while  in 
hlfl  offldal  custody.  Property  exempt  from 
execution  is  such  as  the  law  means  to  give 
the  debtor  as  against  his  creditors.  It  is 
something  which  ha  is  protected  in  holding 


for  his  own  benefit,  and  not  merely  for  tne 
advantage  of  the  business  in  which  he  is 
engaged.  Hence  the  furniture  and  equip- 
ments belonging  to  an  assignor  in  his  capaci- 
ty of  postmaster  are  not  reserved  though 
they  are  protected  in  so  far  as  execution 
thereon  would  prevent  delivery  of  the  mail. 
TurrUl  t.  McCarthy,  87  N.  W.  667,  668.  U4 
Iowa,  681., 

A  voluntary  assignment  for  the  benefit 
of  creditors,  which  excepted  so  much  of  the 
debtor's  property  as  is  by  law  exempt  from 
attachment  includes  not  only  the  property 
which  is  exempt  from  attachment  by  statu- 
tory enactment  but  includes  all  property 
which  is  exempt  by  the  policy  of  the  law, 
and  which  is  protected  from  attachment  as 
a  matter  of  public  policy,  as  the  property 
of  a  mimicipal  corporation  which  it  used  to 
enable  it  to  discharge  its  public  duties. 
Rhode  Island  Nat  Bank  y.  Chase,  12  Atl. 
233,  234.  16  R.  L  87. 

The  constitutional  provision  tl^at  a  home- 
stead shall  be  exempt  from  attachment 
means  absolute  exemption,  and  was  clearly 
intended  to  perpetuate  in  the  Judgment  debt- 
or or  his  family,  under  certain  conditions, 
the  ownership,  as  well  as  the  use,  of  the 
family  homestead.  McKeown  v.  Carroll,  5 
S.  C.  (5  Rich.)  75.  86. 

Where,  in  a  note,  the  maker  waives 
"any  and  all  homestead  and  exemption 
rights"  to  which  he  may  be  entitled  under 
the  Constitution  or  laws,  it  refers  to  exemp- 
tions of  property,  and  not  to  the  wages  of  a 
daily  laborer.  Smith  y.  Johnston,  71  6a. 
748,  749. 

The  words  *'not  exempt  from  execution," 
in  the  statute  authorizing  application  to  the 
judgment  of  any  property  of  the  judgment 
debtor  in  the  hands  either  of  himself  or  any 
other  person,  or  due  to  the  judgment  debtor, 
not  exempt  from  execution,  are  equivalent 
to  "not  exempted  by  express  statute  from 
execution."  Williams  t.  Smith,  93  N.  W. 
464,  466,  117  Wis.  142. 

The  words  "exempt  from  execution" 
merely  state  a  legal  conclusion,  and  an  al- 
legation to  such  effect  in  an  aflldavit  by  a 
debtor  whose  property  is  levied  on  in  pro- 
ceedings supplementary  to  execution  is  in- 
sufi[lcient  as  not  alleging  the  facts.  Abell  v. 
Riddle,  75  Ind.  345,  347. 

Inonmbranoe  dtstiiigniihed* 

An  incumbrance  is  a  legal  claim  in  favor 
of  one  person  on  the  estate  of  another.  An 
exemption  of  property  from  execution  sale 
is  a  favor  to  the  owner  of  the  property,  and 
to  no  other  person,  although  designed  for 
the  benefit  of  his  family,  as  well  as  for  him- 
self. One  cannot  have  an  incumbrance  upon 
land  to  which  he  has  a  complete  title,  in- 
cluding the  possession,  as  the  latter  com- 
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prebends  and  merges  the  former.  So  a  rep- 
resentation by  the  owner  of  property,  for 
the  purpose  of  obtaining  credit,  that  his 
house  and  lot  were  nninenmbered,  when  at 
the  same  time  he  knew  it  was  exempt  from 
sale  on  execution,  was  not  a  false  or  fraudu- 
lent representation.  The  exemption  consti- 
tuted an  impeachment  or  bar  to  the  right  of 
the  creditor  to  resort  to  the  land  to  obtain 
satisfaction  of  his  judgment,  but  in  no  sense 
of  the  term  was  an  incumbrance  on  the  land« 
Robinson  y.  Wiley,  15  N.  Y.  489,  492. 

EXEMPTION  (From  Tazatton)* 

The  yeiy  term  "exemption"  presup- 
poses a  liability,  unless  the  right  assumed  is 
established.  There  can  be  no  constructive 
or  implied  exemptions  ftom  taxation,  unless 
the  subject  is  a  mere  incident  of  the  prop- 
erty excepted.  Matlack  r.  Jones  (Ohio)  2 
Disney,  2,  8. 

"Exempt  property,"  as  used  in  a  statute 
providing  that  the  shareholders  of  a  corpo- 
ration are  entitled  to  have  the  pro  rata  of 
all  property  owned  by  the  corporation  and 
exempt  from  taxation  at  the  time  of  the  as- 
sessment of  their  shares  deducted  from  the 
amount  so  assessed,  means  all  exempt  prop- 
erty which  does  not  form  part  of  the  capital 
represented  by  shares;  and  it  is  a  matter  o^ 
no  significance  whether  the  capital  is  or  is 
not  invested,  or  how  it  was  invested,  as  the 
assessment  complained  of  is  neither  of  the 
bonds  nor  the  capital,  but  simply  of  the  shares 
by  which  the  capital  is  represented.  Parker 
V.  Sun  Ins.  Ck>.,  8  South.  618,  619,  42  La. 
Ann.  1172;  First  Nat  Bank  v.  Board  of  Re- 
viewers, 5  South.  408,  409,  41  La.  Ann.  181. 

The  provision  of  the  act  of  1866  that 
stockholders  shall  not  be  taxed  with  the  stock 
of  the  corporation  is  not  an  exemption  in 
any  sense,  but  merely  a  declaration  of  the 
intention  of  the  Legislature  that  the  prop- 
erty of  the  corporation,  being  taxable  in  the 
hands  of  the  company,  shall  not  be  again 
taxed  in  the  hands  of  the  stockholders.  Jer- 
sey City  Gaslight  Ck>.  r.  Jersey  City,  46  N. 
J.  Law  a?  Vroom)  194,  196. 

A1iatem«nt  distinguished* 

The  terms  "exemption**  and  "abate- 
ment," in  their  literal  sense,  have  different 
shades  of  meaning,  and  this  is  so,  to  a  cer- 
tain extent,  in  the  meaning  of  these  terms 
as  employed  in  the  Constitution  and  stat- 
utes; for  an  exemption  prevents  any  as- 
sessment in  the  first  Instance,  and  in  that 
way  relieves  the  property  of  the  burden  of 
taxation,  while  in  the  case  of  an  abatement 
the  property  is  relieved  of  its  share  of  the 
burden  of  taxation  after  the  assessment  has 
been  made  and  the  tax  levied.  The  differ- 
ence in  the  sense  of  these  terms,  therefore, 
relates  to  the  method,  rather  than  to  the  ef- 
fect; for  the  ultimate  result,  whether  by  ex- 


empttoa  or  abatement,  is  precisely  the  same. 
In  either  case  the  property  Is  relieved  from 
the  burden  of  taxation.  Hence  a  statute 
providing  that  the  board  of  county  commis- 
sioners may  abate  the  taxes  of  certain  per- 
sons is  in  conflict  with  the  Constitution,  for- 
bidding exemptions  of  property  except  such 
as  arise  "under  the  laws  of  the  United  States 
or  under  this  Constitution."  State  v.  Arm- 
strong, 53  Pac.  981,  982,  17  Utah,  166»  41  L. 
B.  A.  407. 

DeduotioB  dlstliignished« 

"It  is  said  in  Florer  v.  Sheridan,  86  N. 
B.  965,  869,  137  Ind.  28,  23  L.  R.  A.  278,  that 
deductions  and  exemptions  are  two  separate 
and  distinct  things,  having  no  connection.  A 
deduction  is  the  taking  of  the  subtrahend 
from  the  minuend.  It  is  a  subtraction.  Ex- 
emption is  an  immunity  or  privilege.  It  is 
a  freedom  from  a  charge  or  burden  to  which 
others  are  subjected.  Upon  the  subject  of  an 
allowance  for  debts.  Judge  Cooley  says: 
'Revenue  laws  sometimes  permit  taxpayers 
to  deduct  from  the  property  to  be  taxed  the 
debts  owing  by  them.  Sometimes  the  deduc- 
tions are  from  credits  only,  sometimes  from 
mortgages,  sometimes  from  the  aggregate  of 
persona]  estate.  The  allowance  is  not  in 
any  proper  sense  an  exemption,'  but  is  made 
by  way  of  reaching  the  just  amount  of  tax- 
able property.*  Cooley  Tax'n,  174."  There- 
fore Acts  1899,  p.  422,  1 1,  providing  for  the 
deduction  of  mortgage  debts  from  the  as- 
sessed value  of  real  estate,  is  not  an  exemp- 
tion law.  State  v.  Smith,  63  N.  B.  25,  29, 
168  Ind.  543,  63  L.  R.  A.  116. 

As  declared  exempt. 

Acts  1882,  No.  2,  f  12,  providing  that 
listers,  in  determining  the  grand  list  of  a 
taxpayer,  shall  deduct  from  any  set-off 
claimed  by  the  taxpayer  on  account  of  his 
indebtedness  the  aggregate  amount  of  his 
United  States  government  bonds,  and  other 
stocks  and  bonds  "exempt  from  taxation  by 
the  laws  of  this  state,"  means  declared  by 
the  laws  of  this  state  to  be  exempt  from 
taxation,  and  not  "exempt  from  the  opera- 
tion of  the  tax  laws  of  this  state."  Smalley 
V.  City  of  Burlington,  22  Ati.  611,  63  Vt  44^. 

The  words  "exempted  by  law  from  tax- 
ation," in  the  statute  exempting  from  taxa- 
tion legacies  to  societies,  corporations,  and 
institutions  now  exempted  by  law  from  tax- 
ation, implies  an  immunity  from  taxation 
expressly  granted  by  statute,  and  not  a  mere 
omission  to  tax.  Church  Charity  Founda- 
tion V.  People  (N.  Y.)  6  Dem.  Sur.  164*  156. 

The  word  "exempt,"  as  used  in  Hurd's 
Rev.  St  1899,  c.  120,  par.  329,  d.  4,  restrict- 
ing the  right  of  appeal  from  the  decision  of 
a  board  of  review  to  cases  in  which  it  is 
claimed  the  property  in  question  is  exempt 
from  taxation  and  the  board  decides  It  is 
liable,  applies  to  property  which  is  not  with- 
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in  the  state  and  property  from  which  the 
burden  of  taxation  has  been  relinquished  by 
an  express  statute,  or  by  a  failure  to  enu- 
merate it  In  the  statute  declaring  what  prop- 
erty shall  be  taxed,  and  it  does  not  mean 
property  which  for  any  reason  is  not  liable 
to  assessment  in  the  Jurisdiction  of  the  par- 
ticular board  of  review.  Dutton  y.  Board  of 
Review  of  Pike  County,  58  N.  B.  953,  954, 
188  111.  386. 

As  f  raaohise  or  rislit* 

See  "Franchise*';   "Right— Rights.* 

As  inunnnity. 

See  "Immunity.* 

Want  of  oonsidoratlon  implied* 

"The  term  'exemption'  implies  a  release 
from  some  burden,  duty,  or  obligation.  It  is 
a  grace,  a  favor,  an  Immunity;  taken  out 
from  under  the  general  rule;  not  to  be  like 
others,  who  are  not  exempt;  to  receive  and 
not  to  make  a  return."  Bartholomew  v.  City 
of  Austin  (U.  S.)  85  Fed-  359,  368,  29  C.  C.  A. 
568;  Maine  Water  Co.  v.  City  of  Waterville, 
45  Atl.  830,  833,  93  Me.  586,  49  L.  R.  A. 
294.  Thus  exempting  from  municipal  taxa- 
tion the  property  of  a  water  company,  in 
consideration  of  the  free  use  of  water  for 
municipal  purposes,  is  not  an  exemption 
from  taxation  within  the  true  meaning  of 
the  term,  since  a  consideration  is  rendered. 
Bartholomew  v.  City  of  Austin  (U.  S.)  85  Fed. 
359,  368,  29  C.  C.  A-  568.  And  it  cannot  be 
said  that  a  corporation,  which  for  a  valuable 
and  adequate  consideration  obtains  the  agree- 
ment of  another  to  reimburse  it  for  the 
amount  of  taxes  that  it  Is  obliged  to  pay,  is 
thereby  exempted  or  released  from  the  bur- 
den of  paying  its  just  proportion  of  taxes. 
Maine  Water  Co.  v.  City  of  Waterville,  45 
Atl.  830,  833,  93  Me.  586,  49  L.  R.  A.  294. 

EXERCISE. 

Under  Laws  1855,  p.  159,  making  the 
exercise  of  one's  usual  vocation  on  Sunday 
a  crime,  any  single  act  in  such  usual  voca- 
tion is  prohibited-  Yoglesong  v.  State,  9 
Ind.  112. 

Within  the  statute  authorizing  quo  war- 
ranto where  a  person  shall  unlawfully  exer- 
cise any  county  or  township  office,  the  word 
"exercise"  is  equivalent  to  "usurp,"  except 
that  it  Includes  the  idea  of  actually  execut- 
ing the  office  thus  usurped.  Cleaver  v.  Com- 
monwealth, 84  Pa.  (10  Casey)  284. 

Corporate  powers. 

Gen.  St  p.  710,  provides  that  the  per- 
sonal property  of  certain  corporations  should 
be  assessed  and  set  In  the  list  of  the  towns 
in  which  such  corporations  have  their  princi- 
pal place  of  business  or  "exercise  their  cor- 
porate powers."  Held,  that  corporations  may 


be  said  to  exercise  their  corporate  powers 
where  the  governing  power  of  the  corpora- 
tion Is  exercised— where  those  meet  In  coun- 
cil who  have  a  right  to  control  Its  affairs 
and  prescribe  what  policy  of  the  corporation 
shall  be  pursued,  and  not  where  the  labor  is 
performed  in  executing  the  requirements  of 
the  corporation  In  transacting  its  business. 
It  may  be  true  that  a  corporation  may  be 
said  to  exercise  its  corporate  powers  wher- 
ever Its  business  Is  being  transacted,  but  in 
this  statute  the  expression  Is  used  In  a  strict- 
er sense.  It  has  reference  to  what  Is  done 
directly  by  the  corporation  Itself  In  the  man- 
agement of  its  affairs,  and  not  to  what  is 
done  by  others  In  obedience  to  its  require- 
ments. Middletown  Ferry  Co.  v.  Town  of 
Middletown,  40  Conn.  65,  69. 

The  phrase  '*to  exercise  the  privileges 
conferred  by  the  charter,"  as  used  In  Code, 
§  1676,  par.  3,  providing  that  no  corporation 
created  under  the  provisions  of  that  section 
shall  commence  "to  exercise  the  privileges 
conferred  by  the  charter"  until  10  per  cent 
of  its  capital  stock  has  been  paid  in,  neces- 
sarily refers  to  the  right  of  the  corporation 
to  transact  the  business  for  which  it  was 
chartered,  and  It  does  not  mean  that  it  will 
be  unlawful  for  the  corporation  to  organize 
and  collect  subscriptions  to  Its  capital  stock. 
Before  beginning  the  transaction  of  the  busi- 
ness Intended  to  be  performed  by  its  organi- 
zation, it  must  organize  and  be  in  a  position 
to  deal  with  third  persons,  and  one  of  the 
essential  elements  of  organization  is  the  col- 
lection of  at  least  a  portion  of  the  capital 
stock  in  available  funds.  It  simply  means 
that  the  corporation  shall  not  be  legally  en- 
titled to  do  business  under  its  charter  with 
outside  parties  until  It  has  in  hand  at  least 
one-tenth  of  its  capital  stock.  Branch  v.  Au- 
gusta Glass  Works,  23  S.  a  128,  129,  95 
Ga.  573. 

Disoretioii. 

See,  also,  'TMscretlon.* 

To  exercise  discretion  is  to  choose  be- 
tween doing  and  not  doing  a  thing,  the  doing 
of  which  cannot  be  demanded  as  an  absolute 
right  of  the  party  asking  it  to  be  done.  The 
proposition  for  the  exercise  of  judicial  dis- 
cretion is  always  based  on  a  given  state  of 
facts  and  addresses  itself  to  the  favor  of 
the  judge.  It  is  not  based  on  the  right  of 
the  party  seeking  to  have  the  thing  done, 
founded  in  the  law  applicable  to  the  facts 
Involved,  but  is  always  an  appeal  ex  gratia. 
Alden  V.  Hlnton,  6  D.  C.  217,  223. 

I«awmakinK  power. 

To  exercise  the  lawmaking  power  means 
"to  make  rules  for  the  government  of  men's 
actions,  and  to  make  rules  to  define  what 
shall  be  yours  and  what  shall  be  mine;  to 
make  rules  what  shall  be  the  consequences 
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of  doing  and  not  doing  particular  acts." 
State,  to  Use  of  Gentry,  v.  Fry,  4  Mo.  120, 
190. 

BIsl&t  of  muMrtige. 

^'Exercising  the  right  of  suffrage"  means 
-voting."  within  Act  Cong.  May  31,  1870, 
16  Stat  144,  enacted  to  enforce  the  rights  of 
citizens  of  the  United  States  to  exercise  the 
right  of  suffrage  in  the  seyeral  states.  Unit- 
ed -States  V.  Souders  (U.  S.)  27  Fed.  Cas.  1267, 
1269. 

It  would  seem  there  ought  not  to  be  any 
dltliculty  in  arriving  at  the  signification  of 
the  words  in  the  act  of  Congress  providing 
that  "if,  at  any  election  for  representative," 
etc.,  **any  person  shall,  by  force,  threat,  men- 
ace, Intimidation,  or  otherwise,  unlawfully 
prevent  any  qualified  voter  from  freely  exer- 
cising the  right  of  suffrage,"  etc.  When  a 
man  is  spoken  of  as  "exercising  a  right,"  it 
Is  commonly  understood  that  he  Is  doing 
something.  When  a  voter  casts  his  ballot 
into  the  box,  do  we  not  say  that  he  Is  "exer- 
cising the  right  of  suffrage"?  Can  any 
words  be  used  that  better  define  the  act  of 
voting?  And,  when  he  exercises  this  right 
"freely,"  does  he  not  do  It  according  to  his 
pleasure,  without  any  constraint  either  upon 
his  mlud  or  his  body?  His  will  must  not  be 
controlled,  and  his  physical  opportunity  for 
doing  the  act  must  not  be  interfered  with. 
Any  control  over  the  one  or  interference 
with  the  other  encroaches  upon  his  freedom 
of  action,  and  produces  the  mischief  which 
the  words  of  the  statute  were  designed  to 
guard  against  and  cure.  And  what  is  it  to 
prevent  a  voter  from  exercising  this  right? 
It  is  to  put  such  a  restraint  upon  his  voli- 
tion, or  his  body,  that  he  cannot  perform  the 
act :  producing  by  threats  or  otherwise  such 
apprehension  of  personal  loss  or  injury  as  to 
induce  him  not  to  vote  or  to  vote  contrary  to 
his  wishes,  being  a  restraint  upon  his  will, 
and  an  Intervening  between  him  and  the 
ballot  box,  so  as  to  render  it  physically  im- 
possible for  him  to  cast  his  vote,  being  the 
restraint  upon  his  body.  United  States  v. 
Souders  (U.  S.)  27  Fed,  Cas.  1267,  1269. 

EXERCITOR. 

An  exerdtor  is  a  person  who  receives  the 
earnings  of  a  vessel.  It  does  not  include  an 
owner  who  has  devested  himself  of  all  right 
of  control  with  respect  to  the  employment  of 
a  vessel,  and  receives  for  the  hire  of  the  ves- 
sel a  certain  proportion  of  the  freight  and 
earnings.  The  Phebe  (U.  S.)  19  Fed.  Cas. 
418,  419. 


EXHAUSTED. 

Const  art  12,  |  4,  declaring  that.  In  all 
cases   of  claims   against  oorporationa   and 


joint-stock  companies,  the  exact  amount  due 
shall  be  first  ascertained,  and  after  the  cor- 
porate property  shall  have  been  exhausted 
the  original  subscribers  shall  be  Individually 
liable  to  the  extent  of  their  unpaid  subscrip- 
tion, etc,  means  exhausted  by  Judicial  pro- 
ceedings; that  is,  that  executions  issued 
on  Judgments  or  decrees  rendered  against 
corporations  shall  be  returned  unsatisfied. 
Therefore  creditors  of  a  de  Jure  corporation 
have  no  right  of  action  against  the  stock- 
holders thereof  until  they  have  reduced  their 
claims  against  the  corporation  to  Judgment, 
and  until  an  execution  issued  on  such  Judg- 
ment has  been  returned  wholly  or  partly  un- 
satisfied. Globe  Pub.  Co.  v.  State  Bank,  59 
N.  W.  683,  689,  41  Neb.  175,  27  L.  B.  A.  854. 

EXHIBIT. 

Books  of  corporation. 

"Bxhibit  the  books,"  as  used  in  1  Rev. 
St  p.  601,  §  1,  fixing  a  penalty  against  any 
officer  of  a  corporation  who  refuses  to  ex- 
hibit the  books  thereof  to  its  stockholders 
previous  to  an  election,  will  be  construed  to 
mean  "showing  the  contents  of  the  books, 
and  not  their  outsjde  merely."  Brouwer  v. 
Cotheal  (N.  Y.)  10  Barb.  216,  218. 

Claim  ac<^^st  dooedent. 

In  2  Rev.  St  p.  88,  §  84,  providing  that 
an  executor  may  insert  a  notice  in  a  county 
paper  requiring  all  persons  having  claims 
to  exhibit  the  same  to  such  executor  or  ad- 
ministrator, "exhibiting"  means  the  same  as 
"presenting,"  and  does  not  require  the  per- 
sonal presentation  of  tho  claims.  In  re 
Wiltse,  26  N.  Y.  Supp.  733,  737,  5  Misc. 
Rep.  105. 

A  claim  is  not  legally  exhibited  against 
the  estate  of  a  decedent,  so  as  to  authorize 
its  allowance  within  Wag.  St  p.  102,  i  5, 
until  it  has  been  shown  to  the  administrator 
with  a  view  to  procuring  its  allowance.  Ex- 
hibition in  the  course  of  negotiation,  and 
with  a  view  solely  to  compromise,  Is  not  such 
an  exhibition.  Pfeiffer  v.  Suss,  73  Mo.  245, 
252. 

Under  a  statute  providing  that  a  claim- 
ant against  an  estate  must  "present  or  ex- 
hibit" his  claim  or  demand  to  the  court  or 
commissioners,  a  formal  pleading  is  not  re- 
quired in  the  first  instance.  Fitzgerald's  Es- 
tate V.  Union  Sav.  Bank  of  Lincoln  (Neb.) 
90  N.  W.  994,  995. 

Complaint  or  imdiotmont. 

In  a  statute  providing  that  an  Indict- 
ment must  be  exhibited  within  five  years, 
the  word  ^'exhibited"  means  publicly  pre- 
sented to  the  court  by  the  grand  jury.  This 
definition  is  sustained  in  Webster,  who  de 
fines  it  as  "to  exhibit  In  a  public  or  official 
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manner,"  and  by  Bonvler,  who  defines  it  as 
*to  produce  a  thing  pablidy,  so  that  it  may 
be  taken  possession  of  or  seized;  to  file  of 
record."  Commonwealth  y.  Anspacb,  15 
Wkly.  Notes  Cas.  414. 

The  exhibltlDg  of  a  complaint  or  Infor- 
mation in  a  criminal  case  means  the  present- 
ment of  the  complaint,  signed  by  some  prop- 
er informing  officer,  to  a  court  or  public 
officer  who  has  authority  to  receive  the  same 
and  to  issue  a  warrant  to  apprehend  the  of- 
fender and  bring  him  to  trial.  Newell  y. 
State,  2  C!onn.  38,  40. 

Within  Act  March  81,  1860  (P.  L.  432), 
providing  that  indictments  for  certain  crimes 
shall  be  brought  or  exhibited  witliin  two 
years  after  the  commission  of  the  crime, 
"exhibited"  does  not  require  the  case  to  be 
prosecuted  within  the  two  years ;  but  it  is 
sufficient  if  the  indictment  be  brought  into 
court  and  exhibited  to  the  notice  of  the  de- 
fendant Commonwealth  r.  Alsop  (Pa.)  1 
Biewst  328,  845. 

Oamfiig  device. 

The  word  "exhibited,"  as  used  in  the 
chapter  punishing  gaming,  is  intended  to  sig- 
nif;7  the  act  of  displaying  the  bank  or  game 
for  the  purpose  of  obtaining  bettors.  Pen. 
CJode  Tex.  1805.  art  887;  Kain  v.  State,  16 
Tex.  App.  282,  306;  Whitney  v.  State,  10 
Tex.  App.  877,  379. 

A  Texas  statute,  making  "exhibiting  a 
faro  bank  for  the  purpose  of  gaming"  a 
crime,  etc.,  should  not  be  construed  to  be 
synonymous  with  the  words  "exhibiting  a 
faro  bank" ;  and  hence  an  indictment  describ- 
ing the  offense  as  exhibiting  a  faro  bank,  and 
omitting  the  words  "for  the  purpose  of  gam- 
ing," is  fatally  defective.  Kramer  y.  State, 
18  Tex.  App.  18. 

EXHIBITION. 

See  "Public  Exhibition.'* 

"BxhiblUon,"  as  used  in  a  city  ordinance 
requiring  the  keepers  of  shooting  galleries, 
exhibitions,  etc.,  to  be  licensed,  in  its  broad 
signification  would  include  a  large  class  of 
business  who  use  various  methods  to  attract 
custom  and  sell  their  goods.  Every  contriv- 
ance for  automatic  movement  of  dumb  fig- 
ures used  in  display  windows  to  attract  at- 
tention, every  exhibition  of  paintings  for 
sale,  or  to  arouse  attention  and  attract  visi- 
tors to  public  marts  of  trade,  every  person 
exhibiting  exercising  apparatus  through  the 
medium  of  an  automaton  or  human  being, 
might  be  brought  within  the  meaning  of 
"exhibition";  but,  as  used  in  the  ordinance, 
it  will  be  held  to  relate  only  to  entertain- 
ments where  the  exhibition  itself  is  the  prin- 
cipal thing,  and  from  which  the  exhibitor  de- 
rives or  expects  to  derive  profit,  so  that  exhi- 


bitions given  for  the  purpose  of  effecting 
sales  of  a  book  are  not  within  the  provisions 
of  the  ordinance.  People  v.  Royal,  48  N.  Y. 
Supp.  742,  743,  28  App.  Dlv.  258. 

The  playing  of  a  piano  in  a  saloon  fur^ 
nished  with  a  stage  does  not  constitute  an 
"exhibition,"  within  the  meaning  of  New 
York  City  Charter,  §  1472,  prohibiting  ex- 
hibitions unless  licensed.  'The  word  'ex- 
hibition,' as  so  used,  relates  to  the  classes  of 
public  exhibitions  usually  conducted  or  pro- 
duced upon  a  stage,  at  which  the  public 
attend  for  the  purpose  of  seeing  the  exhibi- 
tion, and  not  to  a  case  where  music  is  per- 
formed as  a  mere  incident  to  any  business, 
where  no  admission  fee  is  charged,  and 
where  in  fact  there  is  no  exhibition.  Taking, 
for  instance,  the  case  of  a  hotel  or  any  other 
business,  where  incidental  music  is  per- 
formed to  attract  customers  or  to  entertain 
them  while  upon  the  premises,  it  would  seem 
to  be  quite  clear  that  that  was  not  an  ex- 
hibition of  minstrelsy  or  other  entertainment 
of  the  stage."  People  v.  Campbell,  65  N.  Y. 
Supp.  114,  115*  51  App.  Div.  565. 

"Exhibitions  for  gain,"  as  used  in  an 
ordinance  providing  for  the  licensing  and 
taxing  of  all  public  exhibitions  for  gain, 
and  declaring  that  a  license  fee  should  be 
paid  by  circuses,  menageries^  etc.,  and  all 
other  exhibitions,  etc.,  not  here  enumerated, 
given  in  an  inclosure,  should  be  construed 
to  include  horse  races  given  in  a  fenced  in- 
closure, to  which  spectators  were  admitted 
for  pay.  Webber  v.  City  of  Chicago,  86 
N.  B.  70,  148  111.  818. 

"Exhibitions  of  minstrelsy,"  as  used  in 
Laws  1872,  c.  836,  enacted  to  regulate  places 
of  amusement  in  New  York  City,  include 
a  performance  consisting  of  songs,  glees, 
recitations,  selections  from  operas  and  ora- 
torios, and  solos,  trios,  and  quartets  of  vari- 
ous musical  instruments.  Society  for  the 
Reformation  of  Juvenile  Delinquents  v. 
Neusbach  (N.  Y.)  16  Wkly.  Dig.  849. 

EXHIBITS. 


An  exhibit  is  a  pap»  referred  to  in  and 
filed  with  the  bill  or  answer  in  a  suit  in 
equity.  It  is  said  in  1  Daniell,  Ch.  Prac. 
475,  476,  **that.  In  stating  deeds  or  other 
written  instruments  in  a  bill,  it  is  usual 
to  refer  to  the  Instrument  itself  in  some 
such  words  as  the  following,  viz.:  'As  in 
and  by  the  said  indenture,  reference  being 
thereunto  had  when  produced,  will  more 
fully  and  at  large  appear.'  The  effect  of 
such  a  reference  is  to  make  the  whole  docu- 
ment referred  to  part  of  the  record.  It 
is  to  be  observed  that  it  does  not  make  it 
evidence.  In  order  to  make  a  document 
evidence,  it  must,  if  not  admitted,  be  prov- 
ed in  the  usual  way.  But  the  effect  of  re- 
ferring to  it  is  to  enable  the  plaintiff  to  rely 
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upon  every  part  of  tlie  instrument,  and  to 
prevent  his  being  precluded  from  availing 
himself  at  the  hearing  of  any  portion,  either 
of  its  recital  or  operative  part,  which  may 
not  be  Inserted  in  the  bill,  or  which  may  be 
inaccurately  set  out  Thus  it  seems  that 
a  plaintiff  may  by  his  bill  state  simply  the 
date  and  general  purport  of  the  deed  under 
"Which  he  claims,  and  that  such  statement, 
provided  it  be  accompanied  by  a  reference 
to  the  deed  itself,  will  be  sufficient"  It  is 
this  sort  of  a  reference  to  a  writing  which 
makes  this  writing  become  an  exhibit  The 
sole  office,  then,  of  an  exhibit— of  making 
a  writing  become  an  exhibit — is  to  help  out 
a  pleading;  to  help  out  allegations  in  a 
bill  or  answer,  in  case  it  should  be  found  on 
the  trial  that  such  allegations  do  not  give 
some  needed  particulars  of  the  writing,  or 
do  not  give  the  writing  with  accuracy.  It 
is  no  part  of  that  office  to  convert  into  evi- 
dence the  writing  made  an  exhibit  of,  or 
to  be  a  prerequisite  to  the  admission  of  the 
writing  as  evidence.  If  the  writing  is  made 
an  exhibit  of,  still  tt  must  (unless  admitted) 
be  proved;  if  proved,  but  not  made  an  ex- 
hibit of,  still,  if  in  itself  legal,  and  if  adapt- 
ed to  the  allegations,  such  as  they  may  be, 
it  is  to  be  received  as  evidence.  Brown  r. 
Redwyne,  16  Ga.  67,  72. 

A  reference  in  a  plea  to  a  writing  makes 
the  writing  become  an  exhibit.  The  sole  of- 
fice of  an  exhibit  is  to  help  out  a  pleading; 
to  help  out  allegations  in  a  bill  or  an  answer. 
It  is  no  part  of  that  office  to  convert  Into 
evidence  the  writing  made  an  exhibit  of, 
or  to  be  a  prerequisite  to  thei  admission  of 
the  writing  as  evidence.  An  exhibit,  there- 
fore, is  a  thing  belonging  to  pleadings,  and 
not  to  the  evidence.  Brown  v.  Redwyne,  16 
Ga.  67,  72. 

The  production  and  proof  of  a  paper  be- 
fore an  examiner  makes  it  an  exhibit  though 
the  examiner  may  have  failed  to  mark  it  as 
such.  Commercial  Bank  of  Buffalo  v.  Bank 
of  State  of  New  York  (N.  Y.)  4  Hill,  619. 

Where  a  coupon  for  (16,  taken  from  a 
town  bond  for  ^00,  was  a  mere  Incident  of 
the  bond,  so  that,  in  an  action  on  the  bond, 
plaintiff  could  not  make  a  prima  facie  case 
without  showing  that  the  bond  was  valid, 
certified  copies  of  certain  instruments  by 
which  the  town  proceeded  In  issuing  the 
bonds  were  an  "exhibit"  within  the  mean- 
ing of  St  1876,  No.  64,  providing:  "When 
neither  the  ad  damnum  in  the  plaintUTs 
writ  •  •  •  nor  the  specifications  or  ex- 
hibits of  the  plaintiff  on  trial  shall  exceed 
$20,  no  appeal  shall  be  allowed."  Town  of 
Concord  v.  National  Bank  of  Derby  Line,  51 
Vt  144,  147. 

''Etxhibita,"  as  used  in  an  order  of  the 
court  transmitting  on  appeal  of  a  suit  to 
enjoin  use  of  a  patented  article  the  original 
exhibits,  patent;  certificates,  scheduleSt  draw- 


ings, and  models  on  file  along  with  and  as 
part  of  the  record  and  transcript  was  not 
used  in  the  sense  that  affidavits  were  ex- 
hibits, though  attached  as  such  to  the  bill 
of  review  and  answer.  The  evident  purpose 
of  the  court  was  not  to  send  the  original 
affidavits,  or  what  was  to  be  read  simply, 
but  what  was  to  be  looked  at  for  the  im- 
pression it  was  to  produce.  The  court  or- 
dered up  what  had  been  exhibited,  as  con- 
tradistinguished from  what  had  been  read, 
and,  of  course,  such  original  affidavits  were 
no  part  of  the  transcript  In  the  cause.  Craig 
V.  Smith,  100  U.  8.  226,  232,  26  L.  Ed.  677. 

When  blood-stained  garments  have  been 
Introduced  in  evidence  on  a  trial  for  mur- 
der, they,  as  well  as  documents,  papers,  etc., 
are  included  among  exhibits.  People  v. 
Hughson,  47  N.  S.  1002,  1006^  164  N.  Y. 
153. 


EXIST. 

Under  Code,  |  8025,  wherein  it  Is  enact- 
ed that  but  one  execution  shall  be  in  "ex- 
istence" at  the  same  time,  It  was  held  that  to 
"exist"  means  to  live,  to  have  life  or  anima- 
tion, and  an  execution  has  existence  until 
it  is  returned.  Merrltt  v.  Grover,  10  N.  W. 
879,  880,  67  Iowa,  498. 

EXISTENCE. 

An  instruction  that  ''the  existence  of 
such  theory  must  be  established  by  the 
plaintiff  conclusively"  means  that  the  cor^ 
rectness  of  the  theory  must  be  so  established. 
SUver  Mln.  Co.  v.  Fall.  6  Nev.  116,  121. 

A  question  to  the  jury  as  to  whether 
plaintiff  knew  of  the  "existence  and  loca- 
tion" of  a  cattle  chute  in  question,  referred 
to  the  exact  location.  If  the  question  had 
been  confined  to  the  "location"  with  refer- 
ence to  the  track,  U  might  be  held  that  the 
question  called  only  for  his  knowledge  of 
the  general  relation  of  the  chute  to  the 
track.  Both  words  being  used  in  the  quea- 
tion,  each  must  be  taken  in  a  different  sense 
from  the  other;  both  words  Implying  a 
greater  extent  of  knowledge  than  either 
alone.  Dorsey  v.  Philips  &  XDolby  Const 
Co.,  42  Wis.  683,  603. 

EXI8TINO  APVRAXMAU 

Act  July  18,  1876  (Pub.  St  c  68,  §  7), 
providing  that  the  assessors  shall  In  the 
month  of  April  in  each  year  reappraise  all 
such  real  estate  as  has  changed  in  value  in 
the  year  next  preceding,  and  correct  all  er- 
rors in  the  then  existing  appraisal,  does  not 
authorize  them  to  disturb  the  valuation  as 
established  by  a  judgment  of  the  appellate 
court;  it  being  held  that  such  Judgment  is 
not  a  then  ezistlDg  appraisal^  within  the 
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meaning  of  the  act  Wlnnipiseogee  Lake 
Cotton  &  Woolen  Mfg.  Co.  y.  City  of  Laconia, 
35  Atl.  252,  68  N.  H.  284. 

EXxsTnro  contkact. 

An  "existing  contract,"  "within  the  pro- 
vision that,  whenever  any  payment  of  prin- 
cipal or  interest  has  been  made  or  shall  be 
made  upon  an  existing  contract,  etc.,  if  such 
payment  be  made  after  the  same  becomes 
due,  limitation  sliall  commence  from  the 
time  the  last  payment  was  made,  is  one 
which  has  not  been  barred  by  the  statute  of 
limitations.  Whitaker  v.  Rice,  9  Minn.  13, 
18  (Gil.  1,  8),  86  Am.  Dec.  78. 

EXISTING  CKEDITOK. 

Code,  §  1923,  providing  that  sales  of 
personalty  shall  be  void  as  against  existing 
creditors,  unless  there  be  a  change  of  pos- 
session, bill  of  sale  recorded,  or  notice  given, 
does  not  mean  only  those  who  were  creditors 
when  the  sale  was  made,  but  applies  equal- 
ly to  those  who  became  such  before  posses- 
sion was  changed,  the  bill  of  sale  recorded, 
or  notice  given.  Fox  v.  Edwards,  38  Iowa, 
215;  GoU  &  Prank  Co.  v.  Miller,  54  N.  W. 
443,  445,  87  Iowa,  42G;  McAfee  v.  Busby,  28 
N.  W.  023,  624,  69  Iowa,  328. 

EXISTING  DEBT. 

The  term  "existing  debt,"  within  the 
meaning  of  Pub.  St.  c.  155,  §8  11,  12,  pro- 
viding that,  upon  the  failure  of  a  manufac- 
turing corporation  to  file  a  statement  of  its 
condition,  the  stockholders  shall  be  liable 
for  any  debt  then  existing,  does  not  include 
their  liability  under  a  contract  for  the  pur- 
chase of  goods  to  be  delivered  in  the  future, 
the  price  therefor  to  be  paid  on  delivery. 
Wing  V.  Slater,  35  Atl.  302,  304,  19  B.  I.  697, 
38  L.  R.  A.  56& 

"Existing  debts,"  within  the  meaning  of 
the  rule  of  evidence  that  it  will  be  presumed 
that,  when  one  owing  existing  debts  gives 
his  property  away,  it  Is  with  the  intention 
of  defrauding  his  creditors,  cannot  be  con- 
strued to  include  an  accommodation  Indorser 
of  a  note  before  the  maturity  of  the  note. 
Severs  v.  Dodson,  34  Atl.  7,  8,  53  N.  J.  Eq. 
(8  Dick.)  633.  51  Am.  St  Rep.  641. 

EXISTING  ESTATE. 

"Existing  estates,"  as  used  in  Wag.  St 
c.  698,  §  7,  providing  that  a  homestead  shall 
be  subject  to  attachment  and  levy  of  ex- 
ecution upon  all  causes  of  action  existing  at 
the  time  of  acquiring  such  homestead,  ex- 
cept that  In  cases  of  existing  estates  such 
homestead  shall  not  be  subject  to  attachment 
or  levy  of  execution  upon  any  liability  there- 
after created,  means  estates  existing  at  the 
time  of  the  passage  of  the  act,  free  from  the 


payment  of  debts  contracted  after  the  pass- 
age thereof,  and  estates  acquired  subsequent 
to  the  passage  of  the  act,  free  from  liability 
for  debts  contracted  after  the  date  of  filmg 
for  record  the  deed  creating  the  estate. 
State  ex  rel.  Meinzer  v.  Dlveling,  66  Mo.  375, 
379. 

EXISTING  LAWS. 

''Existing  laws,"  as  used  in  1  Rev.  St 
1852,  c.  92,  providing  that  all  crimes  and 
misdemeanors  committed  under  existing  laws 
shall  be  punished  in  the  same  manner  and 
to  the  same  extent  as  if  sucn  laws  had  not 
been  repealed,  "refers  to  the  laws  in  exis- 
tence at  the  time  of  the  passage  of  the  act" 
Lawrie  v.  State,  5  Ind.  525,  526. 

Act  Ind.  April  7,  1881,  declaring  that 
actions  on  contracts  for  the  payment  of  mon- 
ey, hereafter  executed,  shall  be  brought  with- 
in a  certain  time,  provided  that  all  such  con- 
tracts as  have  been  heretofore  executed 
may  be  enforced  within  such  time  only  as 
they  have  to  run,  before  being  barred  under 
the  "existing  law,"  applies  to  laws  existing 
when  the  contract  was  made,  and  not  when 
the  action  was  brought  McKean  v.  Archer 
(U.  S.)  52  Fed.  791. 

The  term  "existing  laws,"  in  Acts  1879, 
p.  145,  declaring  that,  against  intruders  and 
tenants  holding  over,  the  officer  who  executes 
process  under  "existing  laws"  shall  give 
three  days'  notice  to  the  tenant  before  evict- 
ing him,  includes  a  local  law  only  applicable 
to  a  certain  city.  Millen  y.  Guerrard,  67  Ga. 
284,  325,  44  Am.  Rep.  720. 

The  clause  of  Const  1870,  declaring  that 
no  county,  city,  town,  township,  or  other 
municipality  shall  ever  become  subscriben 
to  the  capital  stock  of  any  railroad  or  private 
corporation,  or  make  donation  to  or  loan  its 
credit  to  such  corporation,  but  providing  that 
the  clause  shall  not  defeat  the  right  of  any 
municipality  to  make  such  subscriptions 
where  the  same  have  been  authorized  "un- 
der existing  laws"  by  the  vote  of  the  people 
prior  to  the  adoption  of  the  constitutional 
provision,  meant  under-  laws  existing  at  the 
time  of  the  adoption  of  the  Constitution, 
rather  than  to  the  time  when  the  vote  of 
the  people  was  taken.  City  of  Jonesboro 
V.  Cairo  &  St  L.  R.  Co.,  4  Sup.  Ct  67,  70, 
110  U.  S.  192.  28  L.  Ed.  116. 

The  words  "existing  laws,"  as  used  in 
the  statutes  of  Georgia  relating  to  attach- 
ment, and  providing  that  a  Judge  may  grant 
an  attachment  in  the  usual  form  and  direct 
it  as  usual,  which  aball  be  executed  as  ex- 
isting laws  provide,  and  subject  to  existing 
laws  as  to  traverse,  reply,  demurrer,  and 
other  modes  of  defense,  mean  the  laws  ex- 
isting at  the  time  the  attachment  is  nued 
out  Curtis  V.  Wortsman  (U.  S.)  26  Fed* 
36,  37. 
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EXISTIK O  IiIEH. 

'^Existing  lien,"  aa  used  in  a  atatute  pro- 
viding that  no  mechanic's  lien  shall  take 
priority  oyer  any  existing  lien,  relates  to 
the  time  when  the  work  is  begun.  St  Louis 
Ik  P.  R.  Oo.  y.  Kerr,  88  N.  B.  638,  641,  153 
IlL  182. 

£XI8TINO  PERSON. 

A  child  conceived,  but  not  bom,  is  to  be 
deemed  an  existing  person,  so  far  as  may  be 
necessary  for  its  interests  in  the  event  of 
Its  subsequent  birth.  Rev.  Codes  N.  D.  1899, 
§2700. 

EXISTINO  RIGHT. 

"Existing,"  as  used  by  a  court  in  stating 
that  the  statute  relating  to  the  property 
and  estate  of  a  bankrupt  which  vests  in  his 
trustee  refers  only  to  '^existing"  rights, 
could  only  appropriately  be  employed  in  that 
connection  to  designate  and  restrict  the  char- 
acter and  quality  of  the  right  which  alone 
could  pass  to  the  assignee.  The  meaning  of 
the  court  is  identical  with  the  meaning  of 
the  language — a  right  in  being.  Godwin  y. 
Banks,  40  Atl.  268,  273,  87  Md.  425. 

The  "existing  rights  of  others"  from 
prior  occupation,  which  are  not  to  be  inter- 
fered with  in  operating  mines  found  in  lands 
belonging  to  the  states,  and  claimed  and 
worked,  means  prior  rights  by  occupation 
under  local  rules,  before  any  title  has  passed 
from  the  government  Silver  Bow  Min.  & 
Mill.  Co.  v.  Clark,  5  Pac.  570,  577,  6  Mont 
378. 

EXISTINO  BETTIiEMEHT. 

St  1874,  c.  274,  §  3,  relating  to  the  set- 
tlement of  paupers  and  providing  that  no 
"existing  settlement"  shall  be  changed  by 
any  provision  of  this  act,  unless  the  entire 
residence  and  taxa'tion  herein  required  ac- 
crues after  its  passage,  means  the  settle- 
ment which  existed  at  the  time  the  statute 
took  effect  Worcester  v.  Great  Barrlngton, 
5  N.  B.  491,  492,  140  Masa  243. 

EXITS. 

Where  a  complaint  alleged  that  plain- 
tiffs were  entitled  to  "certain  entrances  and 
exits"  on  certain  land,  such  phrase  might 
mean  doors,  or  gates,  or  passages,  or  a  mere 
right  of  way;  and  hence  an  action  of  eject- 
ment or  forcible  entry  and  detainer  would 
not  lie  to  enforce  such  a  right,  since,  being 
incorporeal,  it  could  not  be  delivered  by 
the  sheriff.  Roberts  v.  Trujillo,  1  Pac  855, 
866,  8  N.  M.  (Johns.)  50. 

EXONERATE-EXONERATION. 

Exoneration  is  "the  state  of  being  dis- 
burdened or  freed  from  a  charge."    It  la 


something  that  Is  supposed  to  take  place 
after  a  charge  has  been  made.  Louisville 
&  N.  R.  Co.  V.  Commonwealth,  71  8.  W.  910, 
916,  24  Ky.  Law  Rep.  1779. 

In  a  statute  ceding  land  to  the  United 
States,  the  provision  that  "the  same  shall 
be  exonerated  from  all  taxes,  assessments, 
and  other  charges  which  may  be  levied  or 
imposed  under  the  authority  of  the  state," 
the  term  "exonerated**  was  employed  in  its 
ordinary  acceptation — "to  be  relieved  of,  as 
a  charge;  to  be  discharged  or  exempted.** 
Bannon  v.  Bumes  (U.  8.)  39  Fed.  892,  898. 

EXPATRIATE. 

To  expatriate  is  to  leave  one*s  country 
and  renounce  allegiance  to  it,  with  the  pur- 
pose of  making  a  home  and  becoming  a  cit- 
izen In  another  country.  It  includes  more 
than  a  change  of  domicile,  and  It  is  not  ac- 
curate to  say  that  a  man  has  expatriated 
himself  with  the  design  of  changing  his  res- 
idence. A  person  left  his  native  country  in 
search  of  employment  and  fortune.  He 
found  employment  in  a  South  American 
country  and  established  himself  there  In 
business.  He  married  and  had  children,  and 
after  that  he  looked  forward  constantly  to 
a  return  to  his  native  country,  the  United 
States.  The  son,  though  bom  in  the  for- 
eign country,  was  a  citizen  of  the  United 
States,  entitled  to  inherit,  in  New  York. 
Ludlam  v.  Ludlam  (N   Y.)  81  Barb.  486,  489. 

EXPECT. 

The  word  "expect"  is  defined  as  follows: 
"To  look  for  (mentally);  to  look  forward  to, 
as  to  something  that  is  believed  to  be  about 
to  happen  or  come."  Atchison,  T.  ft  S.  F. 
R.  Co.  y.  Hamlin,  73  Pac.  58,  60,  67  Kan. 
476. 

The  word  "expects,**  as  used  in  a  letter 
offering  employment  on  board  a  boat  in  the 
process  of  construction,  which  is  accepted, 
and  which  states  that  the  writer  "expects** 
the  boat  to  be  out  by  a  certain  time,  cannot 
be  construed  to  be  a  warranty  that  the 
boat  would  be  out  by  that  or  any  other 
time.  Johnson*s  Adm*r  v.  McCune,  27  Mo. 
171,  173. 

Where  a  broker  made  the  following 
bought  and  sold  note:  "We  have  this  day 
bought  for  your  use  certain  goods  •  •  • 
above,  to  be  delivered  from  the  Charlotte, 
expected  to  arrive  about  November  or  De- 
cember**— ^the  words  "expected  to  arrive" 
were  a  representation,  and  no  part  of  the 
contract,  though,  if  they  were  false,  the  con- 
ti'act  would  be  void.  Bold  v.  Raynor,  1  Mees. 
&  W.  843,  347. 

In  Code  Civ.  Proc.  S  870,  authorizing  the 
taking  of  the  deposition,  before  action,  of  a 
person  whom  the  moving  party  expects  ta 
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make  a  party  to  an  action.  Includes  persons 
whom  the  moving  party  intends  to  make 
parties  If  the  facts  dlscoyered  will  authorize 
him  in  so  doing.  In  re  Darling,  ei  N.  Y. 
Supp.  793,  794,  31  Misc.  Rep.  543. 

EXFECTANCT. 

An  expectancy  is  a  chance  or  hope  un- 
founded in  any  limitation,  provision,  trust, 
or  legal  act  whatever,  such  as  the  hope 
which  an  heir  apparent  has  of  succeeding  to 
the  ancestor's  estate.  This  is  sometimes 
said  to  be  a  bare  or  mere  possibility,  and  at 
other  times  less  than  a  possibility.  It  Is 
a  possibility  in  the  popular  sense  of  the 
term;'  but  it  is  less  than  a  possibility  in  the 
specific  sense  of  the  term  '^possibility,'*  be- 
cause in  the  case  of  a  near  expectancy  noth- 
ing has  been  done  to  create  an  obligation 
in  any  event,  and  where  there  is  no  obliga- 
tion there  can  be  no  right,  for  "right"  and 
"obligation"  are  correlative  terms. — Jeffers 
v.  Lampson,  10  Ohio  St  101,  106. 

Expectancy  is  the  bare  hope  of  succes- 
sion to  the  property  of  another,  such  as  may 
be  entertained  by  an  heir  apparent.  Such  a 
hope  is  inchoate.  It  has  no  attribute  of 
property,  is  without  appreciable  value,  and 
the  interest  to  which  it  relates  is  nonexistent 
and  may  never  exist.  In  re  Bobbins'  Estate, 
49  Ati.  233,  199  Pa.  500. 

EXPEOTANCT  OF  A  BENEWAI.. 

The  term  "expectancy  of  a  renewal,"  In 
the  law  of  landlord  and  tenant,  "has  been 
deemed  a  species  of  property  in  the  lessee^ 
and  a  copartner  or  one  standing  in  any  fidu- 
ciary capacity  Is  not  permitted  to  profit  by 
taking  a  renewal  in  his  own  name  while  this 
expectancy  exists.  But  the  rule  ceases  to 
operate  when  such  expectancy  no  longer  ex- 
ists. It  will  hardly  be  claimed  that  a  land- 
lord may  not  exercise  his  own  discretion  in 
the  selection  of  a  tenant  He  may  or  may 
not  renew,  as  he  chooses.  When  once  he  has 
declared  against  renewal,  the  tenant  then  in 
occupation  has  no  more  an  expectancy  which 
can  be  dealt  with.  Whoever  thereafter 
leases  does  the  tenant  no  injury,  and  takes 
from  him  no  property  or  property  rights.  I 
see  no  reason  in  law  or  equity  in  excluding  a 
copartner  or  a  director  in  a  corporation  from 
dealing  with  the  landlord  in  that  respect  to 
the  premises  after  a  renewal  to  the  occupy- 
ing tenant  has  been  refused  by  the  landlord." 
Crittenden  &  Cowles  Co.  v.  Cowles,  72  N. 
Y.  Supp.  701,  702,  66  App.  Div.  95. 

EXPECTANT  ESTATE. 

An  estate  in  expectancy  arises  where  the 
right  to  the  possession  is  postponed  to  a 
future  period.  Comp.  Laws  Mich.  1897,  S 
8790;   Gen.  St  Minn.  1894,  8  4369;   Fenton 


V.  Miller,  108  Mich.  246,  247,  65  N.  W.  966; 
Sage  V.  Wheeler,  37  N.  Y.  Supp.  1107,  1108, 
3  App.  Div.  38;  In  re  Seaman's  Estate,  41 
N.  E.  401.  403,  147  N.  Y.  69. 

Estates  in  expectancy  are  divided  Into 
two  classes:  Future  estates,  and  reversions. 
Rudd  V.  Cornell,  68  N,  Y.  Supp.  757,  763,  58 
App.  Div.  207;  Hennessy  v.  Patterson,  85 
N.  Y.  91,  100;  In  re  Merlclo.  63  How.  Prac. 
62,  66;  Palmer  v.  Dunham,  6  N.  Y.  Supp.  46» 
47,  52  Hun,  468. 

An  estate  in  expectancy  is  an  estate  giv- 
ing a  present  or  vested  contingent  right  of 
future  enjoyment;  one  in  which  the  right 
to  permanency  of  the  profits  is  postponed  to 
some  future  period.  Such  are  estates  in  re- 
mainder and  reversion.  In  re  Merlclo  (N.  Y.) 
63  How.  Prac  62,  66;  Ayers  v.  Chicago  TItie 
&  Trust  Co.,  58  N.  E.  318,  324,  187  111.  42. 

The  te^m  "expectant  estates"  Includes 
every  personal  right  or  interest  either  vested 
or  contingent  which  may  by  possibility  vest 
In  possession  at  a  future  date.  Lawrence  v. 
Bayard  (N.  Y.)  7  Paige,  70,  7a 

An  "expectant  estate"  is  a  future  estate, 
limited  to  commence  In  possession  at  a  fu- 
ture day,  on  the  determini^tion  by  lapse  of 
time  or  otherwise  of  a  precedent  estate,  cre- 
ated at  the  same  time.  It  is  also  a  contin- 
gent future  estate,  if  the  event  upon  which  It 
is  limited  to  take  effect  remains  uncertain 
and  may  never  occur.  Greyston  v.  Clark  (N. 
Y.)  41  Hun,  125,  130. 

Though  "expectant  estates,"  within  the 
meaning  of  the  statute  providing  that  ex- 
pectant estates  are  descendible,  devisable, 
and  alienable  in  the  same  manner  as  estates 
in  possession,  include  every  present  right 
and  interest,  either  vested  or  contingent  or 
which  may  by  possibility  vest  at  a  future 
day,  yet  they  do  not  include  the  mere  possi- 
bility of  a  reverter  which  the  grantor  has 
after  he  has  conveyed  in  fee  on  condition 
subsequent  Uplngton  v.  Corrigan,  45  N.  B. 
359,  360,  151  N.  Y.  143,  37  L.  R.  A.  794. 

The  term  "estate  in  expectancy,"  within 
the  meaning  of  Inheritance  Tax  Law  1895,  § 
1,  includes  remainders  created  by  a  will  in 
which  the  testator  leaves  an  estate  to  a  trus- 
tee for  the  use  of  his  wife  and  child  for  life, 
and  directs  that  on  their  death  the  remain- 
der shall  go  to  such  trustee,  to  be  divided 
according  to  the  inheritance  laws.  Ayers  v. 
Chicago  Titie  &  Trust  Co.,  58  N.  E.  318,  324, 
187  111.  42. 

EXPEOTAKT  HEOt. 

An  expectant  heir  Is  an  heir  expecting  an 
inheritance  from  Intestacy  or  devise.  Whe- 
lan  V.  Phillips,  25  Ati.  44,  47,  151  Pa.  312. 

The  phrase  "expectant  heir"  is  used,  not 
in  its  literal  meaning,  but  as  including  every 
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«ne  who  bEB  ettber  a  vested  remainder  or  a 
contliigent  remainder  in  a  family  property, 
including  a  remainder  in  a  portion  as  well  as 
a  remainder  in  an  estate,  and  every  one  who 
has  the  hope  of  succession  to  the  property  of 
an  ancestor,  either  by  reason  of  his  being 
the  heir  apparent  or  presumptive,  or  by  rea- 
son of  the  expectation  of  a  devise  or  bequest 
on  account  of  the  supposed  or  presumed  af- 
fection of  his  ancestor  or  relative.  More  than 
this,  the  doctrine  as  to  expectant  heirs  has 
been  extended  to  all  reversioners  or  remain- 
dermen. A  legatee  whose  legacy  is  not  to 
be  paid  for  several  years  is  not  an  expectant 
heir.  Wells  v.  Houston,  57  S.  W.  584,  598,  23 
Tex.  Glv.  App.  629  (citing  5  Am.  ft  Eng.  Enc. 
Law  [2d  Ed.]  764). 

EZPECTAKT  RIGHT. 

Rights  are  vested,  in  contradistinction  to 
being  expectalK  or  contingent.  They  are 
vested  when  the  right  to  enjoyment,  present 
or  prospective,  has  become  the  property  of 
some  particular  person  or  persons,  as  a  pres- 
ent interest  They  are  expectant  when  they 
depend  on  the  continued  existence  of  the 
present  condition  of  things  until  the  hap- 
pening of  some  future  event  They  are  con- 
tingent when  they  are  only  to  come  into  ex- 
istence on  an  event  or  condition  which  may 
not  happen  or  be  performed,  until  some  oth- 
er event  may  prevent  their  vesting.  Pearsall 
▼.  Qreat  Northern  R.  Co.,  16  Sup.  Ct  705, 
713,  161  n.  8.  646,  40  L.  Ed.  888. 

EXPECTATION. 

See  ''Reasonable  Expectation.^ 

As  vested  right,  see  "Vested  Right** 

The  word  ''expectation,*'  as  used  in  a 
will  wherein  testator  makes  a  devise  and 
thereafter  expresses  a  wish  as  to  the  disposi- 
tion of  the  property  or  fund,  is  a  precatory 
word,  sufficient  to  create*  a  trust  in  the  prop- 
erty devised.  Curd  v.  Field,  46  S.  W.  92,  103 
Ky.  293. 

EXPEDITION. 

See  "Military  Expedition  or  Enterprise." 

An  expedition  is  a  march  or  a  voyage 
with  martial  intentions.  United  States  ▼. 
Burr,  25  Fed.  Cas.  187,  198. 

EXPEL 

See,  also,  ''Bxpulsfon.'* 

In  the  by-laws  of  an  association  of  mas- 
ter plumbers,  providing  that  members  should 
be  expelled  if  they  should  deal  with  a  whole- 
sale dealer  or  manufacturer  selling  directly 
to  customers  not  dealers  at  a  point  where  a 


member  of  the  association  was  doing  bad- 
ness, "expelled"  means  simply  that  they 
cease  to  be  m^nbers.  Macauley  v.  Tiemey, 
83  AU.  1,  4,  19  R.  L  255,  87  L.  R.  A.  455,  61 
Am.  St  Rep.  770. 

The  words  "ejected,  expelled,  pat  out, 
and  removed,"  relating  to  treiH)ass,  may  be 
satisfied  under  some  circumstances  by  proof 
that  the  bouse  was  destroyed  in  the  plaln- 
tiifs'  absence,  and  by  their  being  prevented 
from  returning  to  it  and  re-entering  It,  be- 
cause finding  it  existing  no  longer  as  a  hab- 
itable house,  but  not  so  where  the  pulling 
down  and  expelling  was  contemporaneous. 
Perry  v.  Fitxhowe,  8  Q.  B.  757,  779. 

"Expel"  ordinarily  means  to  drive  or 
force  out,  or  eject,  so  that  an  allegation  in  a 
complaint  that  defendant  "expelled"  plaintiif 
from  his  dancing  hall  impliedly  means  that 
defendant  not  only  deprived  plaintiff  of  his 
right,  but  with  indignity  and  disgrace  put 
him  out  of  the  hall,  where  he  had  a  right  to 
be.  Smith  ▼.  Leo,  86  N.  Y.  Supp.  949,  92 
Hun,  242. 
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Where  defendant  had  given  a  bond  to 
convey  a  tenth  of  a  tract  of  land,  and  plain- 
tiffs had  agreed  to  build  a  dam  on  such  tract, 
and  that  all  moneys  expended  for  defendant 
were  to  go  toward  the  payment  of  such 
tenth,  the  term  "moneys  expended"  did  not 
embrace  claims  for  services  or  moneys  ex- 
pended prior  to  the  date  of  agreement.  Lit- 
tiefield  v.'WinsIow,  19  Me.  (I  App.)  394. 


EXPENDITURE. 

See  "Extraordinary  Expenditures'*;  "Or- 
dinary Expenditures." 

Laws  1844,  c.  128,  |  10,  providing  that 
the  state  may  at  any  time  after  20  years  re- 
sume the  right  and  privilege  of  the  corpora- 
tion in  a  railroad  on  giving  one  year's  notice 
and  paying  to  the  corporation  all  it  may  not 
have  received  of  its  expenditures,  does  not 
mean  cost  of  construction,  but  means  what 
had  been  expended  by  the  stockholders. 
State  V.  Manchester  ft  L.  R.  B.,  48  Ati.  1103, 
1106,  70  N.  H.  421. 

In  its  ordinary  meaning  "expenditure" 
means  payment  Such  is  its  meaning  in 
Greater  New  York  Charter,  |  419,  providing 
that  no  expenditure  for  work  or  supplies,  in- 
volving an  amount  for  which  no  contract  is 
required,  shall  be  made,  except  the  neces- 
sity therefor  be  certified  to  by  the  head  of 
the  appropriate  department,  and  the  expense 
has  been  duly  authorized  and  appropriated. 
People  V.  Kane,  61  N.  Y.  Supp.  195,  198^  48 
App.  Div.  472.  • 
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EXPENSES. 

See  "Actual  Expenses'*;  ^'Annual  Ex- 
pense'*; Tamlly  Expense";  "Joint 
Expense";  "Contingent  Expense";  "Cur- 
rent Expenses";  "Funeral  Charge  or 
Expense";  "Incidental  Expenses";  "In- 
dlYldual  Expenses";  "Last  Sickness 
Expenses";  "Necessary  Expenses"; 
"Operating  Expenses";  "Ordinary  Cur- 
rent Expenses";  "Ordinary  Expens- 
es"; "Personal  Expenses";  "Private 
Expenses";  ''Reasonable  Expenses"; 
•Township  Expenses";   "On  Expense.*' 

The  word  "expense"  may  be  defined  as 
a  disbursement  of  money;  but  it  is  as  well 
"the  employment  and  bonsumption  of  time 
and  labor."  Matthews  &  Willard  Mfg.  Co. 
V.  Trenton  Lamp  Co.  (U.  S.)  73  Fed.  212,  215 
(citing  Cent  Diet). 

Of  administration. 

••Expenses,"  as  used  In  the  term  "ex- 
penses of  administration,"  which  the  tem- 
porary administrator  is  entitled  to  charge 
against  the  estate,  do  not  include  counsel 
fees  against  a  proponent  of  a  will  on  an  Issue 
of  devisavit  vel  non.  Hester  y.  Mathews,  56 
6a.   655,   656. 

Services  rendered  and  money  advanced 
at  the  request  of  an  administrator  for  the 
benefit  of  an  estate  are  expenses  of  adminis- 
tration. Gurnee  y.  Maloney,  38  Cal.  85,  d9 
Am.  Dec.  352. 

"Expenses  of  administration,"  as  used 
in  a  statute  requiring  an  administrator  to 
itemize  the  expenses  of  administration,  does 
not  include  the  expenses  in  carrying  on  an 
unauthorized  business  with  the  estate  funds. 
In  re  Rose*s  Estate,  22  Pac.  80,  87,  80  Cal. 
166. 

Of  attorney. 

Under  a  contract  with  an  attorney  for  a 
contingent  fee,  providing  that,  in  the  event 
of  a  recovery,  the  necessary  expenses  of  the 
attorney  are  to  be  first  paid,  and  his  fee 
to  be  estimated  on  the  balance,  the  fees 
of  assistant  counsel  employed  by  the  attor- 
ney cannot  be  deducted  as  expenses.  Whit- 
low's Adm'r  V.  Whitlow's  Adm'r,  60  S.  W. 
182,  184,  109  Ky.  573. 

Where  a  power  of  attorney  provided  that 
the  attorney  was  to  account  for  one-half  of 
the  proceeds  from  the  sale  of  the  land  au- 
thorized by  the  power,  after  deducting  neces- 
sary expenses,  the  mention  of  the  word  "ex- 
penses" was  not  In  the  way  of  obligation 
on  the  attorney  to  incur  any,  but  was  in 
connection  with  his  compensation,  and  in 
measuring  that  he  was  to  have  one-half  of 
the  net  proceeds  of  sales  after  deducting 
necessary  expenses  therefrom.  Walker  y. 
Demson,  86  UL  142,  145. 


Of  Ibeavd  of  lioaltk. 

"Expenses,"  as  vsed  la  aa  act  appro- 
priating money  for  salaries  and  expenses  of 
the  national  board  of  healtk,  means  those 
expenses  which  are  necessarily  incident  to 
the  work  directed  to  be  done,  Including  pay- 
ment for  clerk  hire  or  office  rent  Dun- 
woody  ▼.  United  States.  22  Ct  CL  269,  27a 

Of  brinsins  criminals  to  trial. 

"Expenses,"  as  used  in  a  statute  au- 
thorizing the  Commissioner  of  Internal  Reve- 
nue to  pay  necessary  "expenses"  for  bringing 
to  trial  persons  violating  the  internal  revenue 
law,  indicates  expenditure,  outlay,  the  dis- 
bursement of  money,  and  the  payment  of  a 
price,  and  is  broad  enough  to  sustain  an  of- 
fer of  a  reward  for  information  leading  to 
the  forfeiture  of  Illicit  distilleries.  Williams 
V.  United  States,  12  Ct  a.  192,  199. 

Of  bnsinoM. 

"Expenses,"  as  used  In  a  partnership 
agreement  between  parties  associated  in 
trade,  providing  that  one  partner  shall  have 
a  certain  share  of  the  profits  arising  from 
the  sale  of  goods  after  deducting  the  actual 
"expenses  that  may  appertain  to  the  goods 
themselves,"  Includes  taxes,  clerk  hire,  and 
advertising,  as  well  as  expenses  for  storage, 
commissions,  or  insurance.  Foster  v.  God- 
dard,  66  U.  S.  a  Black)  506,  17  L.  Ed.  228. 

A  contract  whereby  H.  was  to  permit  S. 
to  cut  timber  on  a  certain  piece  of  land, 
S.  to  pay  certain  notes  and  indebtedness  of 
H.,  and  H.  was  to  advance  all  moneys  need- 
ed to  pay  the  expenses  of  cutting  and  mar- 
keting such  timber,  and  to  apply  the  proceeds 
of  the  sale  to  the  repayment  to  himself  of 
the  expenses  advanced,  is  not  to  be  con- 
strued to  include  moneys  expended  in  dis- 
counts for  loans  obtained  by  H.  for  the 
purpose  of  advancing  the  money  necessary 
to  pay  the  expenses  of  cutting  and  market- 
ing the  timber.  It  would  only  cover  the 
actual  expenses  of  cutting  and  marketing 
the  timber.  Stocker  y.  Hutter,  19  Atl.  427, 
428,  134  Pa.  19. 

Of  oity. 

The  fitting  up  of  two  small  and  in- 
expensive rooms  for  the  city  clerk  and.  an 
engine  house,  necessary  to  the  administra- 
tion of  the  city  affairs  and  incidental  to  the 
city  government,  are  properly  embraced 
within  the  ordinary  and  necessary  "expenses" 
of  the  city,  for  which  a  tax  may  be  levied. 
City  of  Rome  v.  McWilliams,  67  Ga.  106,  109. 

In  oommntation  of  tithes. 

"Expenses,"  as  used  in  St.  6  &  7  Wm. 
IV,  c.  71,  §  75,  relating  to  proceedings  by 
landowners  of  the  parish  toward  a  commuta- 
tion of  the  tithes,  and  enacting  that  all  ex- 
penses incident  to  making  any  apportionment 
shall  be  paid  by  the  landowners  in  ratable 
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f  roportions  of  their  rent  charge,  means  in- 
cidental expenses  arising  in  the  cost  of  the 
surrey  and  valuation  themselves,  and  would 
Aot  Include  expenses  incurred  by  the  employ- 
ment of  an  attorney.  HinchUffe  ▼.  Armit- 
stead,  9  Mees.  &  W.  155,  160. 

Of  oorporatioa. 

In  a  statute  providing  that  trustees  of 
a  corporation  may  collect  assessments  for 
the  purpose  of  paying  the  proper  and  legal 
expenses  of  the  corporation,  the  word  "ex- 
penses" signifies  not  only  the  cost  of  contem- 
plated services  and  material,  but  also  the 
charges  for  such  as  have  been  performed  or 
furnished,  and  where,  if  these  charges  were 
not  paid,  a  debt  was  created.  Whether  paid 
or  not,  they  are  properly  denominated  as 
"expenses."  The  word  includes  debts  which 
have  been  incurred  as  well  as  costs  and 
charges  of  the  contemplated  business  and 
operations  of  the  corporation.  Sullivan  v. 
Triunfo  Gold  &  Silver  Min.  Co.,  89  Oal.  459, 
4ffJ. 

In  a  resolution  of  a  corporation  that  all 
reasonable  expenses  of  a  committee  of  the 
corporators  should  be  paid,  this  was  not  lim- 
ited to  cash  expenditures,  but  extended  also 
to  personal  services.  Hall  v.  Vermont  &  M. 
R.  Co.,  28  Vt  (2  Williams)  401.  402. 

Of  oourtji. 

The  term  "expensej  of  courts,"  in  the 
constitutional  provision  relative  to  the  pay- 
ment of  expenses  of  courts,  does  not  include 
the  publication  of  the  general  presentments 
of  the  grand  jury.   Houston  County  v.  Kersh, 

10  S.  E.  199,  82  Ga   252. 

The  term  "expenses  of  court,"  In  Const, 
art  7,  S  6,  par.  2,  providing  that  the  Legisla- 
ture shall  not  have  power  to  delegate  to  a 
county  the  right  to  levy  a  tax  for  any  pur- 
pose, except  expenses  of  courts,  etc.,  does 
not  include  insolvent  costs  due  to  a  Solicitor 
General;  and  therefore  the  Legislature  can- 
not authorize  the  county  to  levy  such  a  tax. 
Adair  V.  Ellis,  10  S.  E.  117,  83  Ga.  464. 

"Expenses  of  courts,"  as  used  in  Const 
1877,  art.  7,  §  6,  par.  2,  prohibiting  counties 
from  exercising  the  tax  power,  except,  among 
other  things,  to  raise  funds  for  the  payment 
of  "expenses  of  courts,"  should  be  construed 
to  include  the  insolvent  costs  due  the  Attor- 
ney General,  which  were  recommended  by 
the  grand  jury  to  be  paid.    Adam  v.  Wright, 

11  S.  E.  893,  895,  84  Ga.  720. 

Of  divlsioiL  fence. 

The  term  "expense,"  in  Rev.  St  |  1397, 
requiring  the  fence  viewers  to  examine  a 
division  fence  and  ascertain  the  expense 
thereof,  is  not  synonymous  with  the  word 
"value,"  and  therefore  a  certificate  certify- 
ing the  value  of  building  such  fence  is  not  a 
compliance  with  the  statute.  Voelz  v.  Breit- 
enfield,  32  N.  W.  757,  759,  68  Wis.  481. 


Of  estate. 

"Expenses,"  as  used  in  a  will,  wherein 
testator  directs  that  all  his  just  debts  and 
"expenses"  be  paid  by  his  executors  out  of 
the  property  given  them,  means  expenses  In- 
curred in  the  settling  of  the  estate,  and  can- 
not signify  expenses  during  the  lifetime  of 
the  testator.  In  re  Haines'  Ex'rs,  8  N.  J.  Bq. 
(4  Halst.  Ch.)  506,  510. 

The  word  "expenses"  In  a  dlsposltloft  of 
testator's  estate,  after  all  expenses  and  fu- 
neral expenses  be  paid,  la  to  be  construed  in 
connection  with  the  associated  words  "funer- 
al expenses,"  and  means  expenses  of  kindred 
character,  such  as  expenses  incurred  for 
medical  attendance,  nursing,  etc.  In  re  Shu- 
bart*s  Estate,  26  Ati.  202,  205,  154  Pa.  230. 

Of  importation. 

A  contract  to  take  one-half  of  a  quantity 
of  onions  to  be  Imported  and  to  pay  one- 
half  of  all  actual  expenses  advanced  by  the 
importer  should  be  construed  to  include  mon- 
ey paid  for  a  fine  for  undervaluation  or  for 
an  additional  duty,  as  well  as  the  regular 
import  duties.  Seggermann  v.  Valentine,  19 
N.  Y.  Supp.  711,  61  N.  Y.  Super.  Ct  (29  Jones 
&  S.)  24a 

Of  Imnranoo  eonpany. 

In  a  contract  to  run  the  entire  business 
of  an  insurance  company  as  sole  manager, 
and  to  take  20  per  cent  of  the  gross  pre- 
miums received,  pay  all  expenses  of  the 
company,  and  retain  the  balance  thereof  for 
his  compensation,  "expenses"  means  every- 
thing paid  out  in  the  course  of  the  business 
for  the  purpose  of  running  it  and  all  costs, 
outlays,  and  charges  incident  to  its  mainte- 
nance and  prosecution.  Prima  facie,  every- 
thing which  the  company  would  have  had 
to  pay  out  in  the  prosecution  of  the  business 
in  the  ordinary  way  was  a  part  of  its  ex- 
penses. Taxes  are  a  part  of  such  expenses, 
due  annually  as  part  of  the  price  of  doing 
the  business,  just  as  a  license  fee  would  be 
in  the  case  of  auctioneers  or  dealers,  within 
the  license  tax  statutes.  Kane  v.  Schuylkill 
Fire  Ins.  Co.,  48  Ati.  989,  199  Pa.  205. 

Of  inventioii. 

"Expense,"  as  used  in  a  statute  authoriz- 
ing the  issuance  of  a  design  patent  to  any 
person  who  by  his  own  genius,  efforts,  in- 
dustry, and  expense  has  invented,  etc.,  is 
not  limited  to  mere  disbursements  of  mon- 
ey, and  does  not  prevent  the  granting  of  a 
patent  to  one  who,  while  in  the  employ 
of  another,  invents  a  design,  especially  where 
it  does  not  appear  that  no  expense  was 
necessary  in  producing  the  design.  Matthews 
&  Willard  Mfg.  Co.  v.  Trenton  Lamp  Co.  (U. 
S.)  73  Fed.  212,  215. 

Of  lesAl  prooeedbic* 

"Expenses,"  as  used  in  an  act  authoris- 
ing the  court  in  partition  to  tax  all  costs 
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and  expenses,  embrace  those  cliarges  in- 
cluded In  the  proceeding  to  obtain  partition 
wlilch  are  not  included  in  the  word  "costs." 
That  Includes  the  charges  of  officers  and 
persons  whose  services  are  required,  and 
whose  fees  therefor  are  fixed  by  law;  and 
where  no  law  has  been  passed  specially  fixing 
the  fees  either  of  the  sheriff,  the  freeholders, 
or  the  surveyors  for  performing  the  services 
required  of  them  in  making  partition  of  the 
real  estate,  they  should  be  included,  but  at- 
torney's fees  should  be  excluded.  Swartzel  v. 
Bogers,  3  Kan.  380,  382. 

Where  a  bill  is  filed  by  a  debtor,  as 
trustee  for  his  children,  to  enjoin  judgment 
debtors,  some  of  whom  have  levied  upon  his 
property,  and  a  fund  is  brought  into  court 
for  equitable  distribution,  and  an  order  is 
entered  for  the  payment  of  "costs  and  ex- 
penses*' out  of  snch  fund,  fees  of  counsel 
are  not  included  in  the  term.  Ball  v.  Vason, 
56  Ga.  264. 

"Expenses,*'  as  used  in  a  receipt  given  by 
plaintiff  to  defendant  on  payment  of  a  less 
sum  than  was  due  and  "all  of  the  ex- 
penses, if  any,  in  the  case,**  may  have  at 
least  two  meanings;  the  one  including  the 
costs  or  taxable  expenses,  and  the  other  the 
extraordinary  costs  also,  such  as  agent's 
and  attorney's  fees.  Kohn  v.  Zimmerman,  34 
Iowa,  544,  545. 

The  word  "expense"  means  expenditure, 
outlay,  or  disbursement  of  money.  12  Am. 
Eng.  Enc.  Law  (2d  Ed.)  394;  Cent  Diet 
The  word  is  sufficiently  broad,  as  used  in  a 
mortgage  to  secure  the  payment  of  all  costs 
and  expenses  incurred  in  a  certain  action, 
to  include  attorney's  charges,  if  the  par- 
ties so  intended  at  the  thne  of  giving  of 
the  mortgage;  and  parol  evidence  is  admissi- 
ble to  show  such  intention.  Bowery  Bank 
of  New  York  v.  Hart,  75  N.  Y.  Supp.  781,  782, 
87  Misc.   Bep.  412. 

Of  Uchtins  street. 

Act  1867,  providing  that  the  common 
council  of  a  city  shall  have  the  power  to  reg- 
ulate tke  lighting  of  streets,  etc,  and  to 
provide  by  ordinance  what  pari  if  any,  of  "the 
expense  of  lighting  any  street,"  shall  be  paid 
by  the  owners  of  lots  fronting  thereon,  etc., 
refers  only  to  the  expense  of  lighting  after 
the  fixtures  are  up.  Nelson  v.  City  of  La- 
porte,  33  Ind.  258,  261. 

Of  nudntalninc  minister  and  worsUp. 

A  will  which  directed  certain  sums  to  be 
invested,  and  that  "the  Interest  thereon  and 
income  thereof  should  be  applied  towards  de- 
fraying the  expenses  of  maintaining  a  minis- 
ter and  public  worship  as  herein  expressed," 
includes  not  only  the  expenses  incurred  in 
paying  for  the  services  of  the  minister,  but 
also  in  paying  for  the  services  of  the  sexton, 
who  has  care  of  the  chapel,  and  for  fuel 


used  therein.    Attorney  General  y.  Union  So- 
ciety, 116  Mass.  167.  168. 

Of  mandatory. 

Bev.  Civ.  Code^  art  3022,  requires  a 
principal  to  reimburse  the  expenses  and 
charges  which  his  agent  has  incurred  in  the 
execution  of  a  mandate,  and  pay  his  commis- 
sion where  one  has  been  stipulated.  Article 
3023  provides  that  the  mandatary  has  a  right 
to  retain  out  of  the  property  of  the  principal 
in  his  hands  a  sufficient  amount  to  satisfy 
his  expenses  and  costs.  Held,  that  the  term 
"expenses  and  costs'*  cover  the  stipulated 
commissions,  salaries,  or  fees  of  the  nuinda- 
tary.  Butchers*  Union  Slaughterhouse  & 
Live  Stock  Landing  Co.  v.  Orescent  City  Live 
Stock  Landing  &  Slaughterhouse  Co.,  6 
South.  508,  512,  41  La.  Ann.  355. 

Of  Bierohant  in  charter  party. 

"Expense  of  merchant,'*  as  used  in  a 
charter  party  providing  that  the  cargo  is  to 
be  brought  to  and  taken  from  alongside  at 
the  merchant's  risk  and  expense,  free  of 
lighterage  to  the  ship,  etc.,  "and  being  so 
loaded  shall  therewith  proceed,'*  includes 
the  cost  of  lighterage  at  the  ports  of  both 
departure  and  destination.  Carr  v.  Austin 
&  N.  W.  B.  Co.  (U.  S.)  14  Fed.  419. 

Of  Biortcas*  sala. 

"Expenses  for  the  sale,"  as  used  in  a 
chattel  mortgage  providing  for  the  payment 
out  of  the  proceeds  of  the  sale  of  mortgaged 
property  of  all  expenses  for  the  sale,  in- 
cludes only  such  expenses  as  are  incurred 
in  doing  such  things  as  form  part  of  the 
proceedings  of  sale.  They  Include  the  ex- 
pense of  a  copy  of  the  mortgage,  of  taking 
the  mortgaged  property,  of  giving  notice 
of  sale,  and  of  conducting  and  completing 
the  sale.  They  do  not  include  the  mortga- 
gee's expenses  incurred  in  placing  the  copy 
in  a  sheriflr*s  hands  or  in  attending  the  sale. 
Ferguson  y.  Hogan,  25  Minn.  135,  140. 

"Expenses,"  as  used  in  a  mortgage  con- 
taining a  power  of  sale,  and  authorizing  the 
mortgagee  to  pay  out  of  the  proceeds  all 
"expenses**  incident  to  such  sale,  cannot  be 
construed  to  include  conunissions  to  the  mort- 
gagee on  the  sale.  In  making  the  sale  the 
mortgagee  is  acting  for  his  own  interest.  In 
making  the  sale  he  is  entitled  to  all  expenses 
which  were  reasonably  necessary  and  proper 
to  enable  him  to  make  an  advantageous  sale. 
For  instance,  he  ought  to  be  allowed  the  serv- 
ices of  an  auctioneer,  and  the  cost  of  adver- 
tising, and  of  other  reasonable  methods  of 
obtaining  an  adequate  price  for  the  property. 
Such  expenses  as  these  may  be  justly  consid- 
ered as  incident  to  the  sale.  Johnson  t. 
Qlenn,  30  AU.  993,  80  Md.  369. 

"Expenses  of  sale,**  as  used  in  a  mort- 
gage containing  a  power  of  sale*  and  which 
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proYldes  for  fbe  payment  of  tbe  expenses  of 
sale,  does  not  include  attorney's  fees.  Thom- 
as Y.  Jones,  4  Soath.  270l  84  Ala.  802. 

Of  obtalalnc  patent* 

In  a  contract,  one  of  the  provisions  of 
which  was:  "It  is  further  agreed  that,  should 
the  entire  cost  of  obtaining  patents  of  Hand- 
ford  prove  to  be  less  than  $1,000,  then  in 
that  event  the  said  company  shall  return  all 
excess  over  and  above  the  actual  amount  of 
expense  incurred  by  said  R.  in  obtaining 
for  said  company  said  Handford  patents," 
etc,  '^expense"  includes  not  only  the  pay- 
ments to  the  Inventor,  to  the  patent  solicitor, 
and  counsel  fees,  but  would  also  include  all 
other  necessary  expenses  Incurred  in  trans- 
acting the  business  relative  to  obtaining  the 
patent  Chemical  Electric  Light  &  Power 
Ck>.  T.  Howard,  20  N.  £.  92,  90,  148  Mass.  852, 
2L.  B.  A^iea 

Of  prepaxiac  aad  priatiiic  Inursess  list. 

In  St  5  &  6  Wm.  IV,  c.  76,  §  92,  by 
which  the  borough  fund  is  chargeable  with 
the  salaries  of  the  town  clerk  and  with  the 
payment  of  the  expenses  Incurred  in  prepar- 
ing and  printing  the  burgess  list,  "expenses" 
means  only  the  disbursements,  and  does 
not  include  any  compensation  to  the  town 
derk  for  his  trouble  or  loss  of  time.  Jones 
V.  Borough  of  Carmarthen,  8  Mees.  &  W.  605, 
614. 

Of  road  or  street* 

Expenses  which  a  town,  applying  to  the 
county  commissioners  to  locate  a  new  road 
within  the  town,  is  obliged  to  pay,  include 
the  damages  occasioned  to  the  owners  of 
land  by  such  location.  Damon  v.  Inhabitants 
of  Reading,  68  Mass.  (2  Gray)  274,  27a 

''Expense,"  as  used  in  Pub.  St  c.  49,  | 
13,  wherein  it  is  made  the  duty  of  commis- 
sioners,  on  tbe  laying  out  of  a  street,  to 
assess  the  expense  upon  the  abutting  owners, 
includes  damage  to  them.  Brigham  v.  Wor- 
cester County,  18  N.  B.  220,  221,  147  Mass. 
446. 

Charges  for  establishing  the  grade,  for 
advertising  and  surveying,  and  a  reasonable 
commission  for  collecting  the  tax,  are  In- 
cluded within  the  term  "expenses,"  as  used 
in  Act  ISYO,  authorizing  the  assessment  for 
the  cost  and  expenses  of  certain  paving  done 
in  the  city.  Dashlell  v.  City  of  Baltimore,  45 
Md.  615,  631. 

The  Hoboken  dty  charter  (Laws  1855,  p. 
475)  provides  that,  on  the  changing  of  the 
grade  of  a  street,  the  expenses  of  such  im- 
provements, when  completed,  shall  be  ascer- 
tained and  assessed  by  commissioners,  who 
shall  examine  Into  the  whole  matter  and 
report  what  real  estate  ought  to  be  assess- 
ed. Held,  that  the  phrase  ''expenses  of  such 
improvements"  did  not  comprehend  the  as- 


sessment of  damages  to  the  land  owner,  bvt 
means  the  actual  working  on  the  street  in 
grading.  Vorrath  v.  City  of  Hoboken,  8  Atl. 
125,  127,  49  N.  J.  Law  (20  Vioom)  286. 

Of  seleetaten. 

The  word  ''expenses,**  as  used  In  a  dty 
charter  providing  that  the  selectmen  shall 
receive  a  certain  sum  per  hour  for  the  time 
spent  in  their  duties  and  their  necessary  ex- 
penses, means  something  due  to  the  select- 
man for  money  paid  by  him  or  debt  incurred 
by  him  necessarily  in  the  performance  of  his 
duty.  Heublein  v.  dty  of  New  Haven,  54 
AtL  298,  299,  75  Conn.  545. 

Of  supportiiic  prisoners. 

"Expense"  means  tliat  which  Is  spent, 
money  expended^  and,  as  used  in  Laws  1892, 
c.  686,  providing  that  the  expense  necessarily 
incurred  in  support  of  persons  charged  with 
or  convicted  of  crime  will  be  a  county  charge, 
means  the  actual  moneys  expended  for  such 
purposes,  and  will  not  include  the  care  and 
trouble  of  the  sheriff  in  looking  after  the 
prisoners,  or  in  feeding  them.  People  v. 
Board  of  Supers  of  Saratoga  County,  60  N.  Y. 
Supp.  1122,  1127,  45  App.  Div.  42. 

Of  traveling  salesiaan* 

The  word  "expenses,"  in  a  contract  of 
employment  of  a  traveling  salesman  for  a 
certain  salary  per  annum  and  allowance  of 
expenses,  not  to  exceed  five  dollars  per  day, 
was  construed  not  to  include  the  living  ex- 
penses of  the  salesman.  Dowd  v.  Krall,  65 
N.  Y.  Supp.  797,  82  Misc.  Rep.  252. 

Of  tmst* 

Under  a  deed  creating  a  trust  and  al- 
lowing the  trustee  reasonable  expenses,  if 
the  natiire  of  the  trust  and  the  circumstances 
require  it,  the  word  "expenses'*  would  em- 
brace, even  without  express  provision,  the 
fees  of  an  attorney  necessarily  employed. 
Brady  v.  DUley,  27  Md,  570,  582. 

"Expenses,"  within  the  provision  of  a 
will  creating  a  trust  and  providing  for  pay- 
ment of  proper  e3q>enses  and  charges  out 
of  the  rents  anA  profits,  referred,  not  to  the 
compensation  of  the  trustee,  but  to  necessary 
disbursements  in  administration.  Qreer  v. 
Greer  (N.  Y.)  5  Redf.  Sur.  214,  215. 

Of  writfnc  risk. 

"Expenses  of  writing  the  risk,"  as  used 
in  a  fire  Insurance  policy  providing  that  the 
insurance  might  be  terminated  at  the  re- 
quest of  the  Insured  by  repaying  the  company 
the  customary  short  rates  from  the  date  of 
the  policy,  together  with  the  "expenses  of 
writing  the  risk,"  means  the  expense  of 
writing  the  policy,  together  with  the  commis- 
sion paid  by  the  company  to  its  agent  State 
Ins.  Ca  T.  Homer.  23  Fac  788»  14  Oola 
891. 
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In  a  statute  providing  that,  where  execu- 
tion shall  he  levied  on  live  stock,  the  preser- 
vation of  which  would  be  expensive,  the 
same  shall  be  sold,  the  term  '"expensive" 
means  that  which  would  require  expense,  and 
is  applicable  to  the  ordinary  keeping  of  the 
animals;  and,  where  the  keeping  would  re- 
quire an  expenditure  for  which  the  officer 
would  have  to  pay  out  money,  he  must  sell 
within  the  time*  required  by  the  statute  in 
such  case.  Webster  v.  Peck,  31  Conn.  495, 
4d9. 

EXPERIMENT. 

In  chemistry  an  experiment  is  the  bring- 
ing together  of  two  organic  substances  and 
the  noting  of  the  result  State  v.  Bidell,  54 
N.  BL  370,  383. 

An  experiment,  as  used  in  regard  to  in- 
ventions, may  be  a  trial,  either  of  an  in- 
complete mechanical  structure,  to  ascertain 
what  changes  or  additions  may  be  neces- 
sary to  make  in  it  to  accomplish  the  design 
of  its  projector,  or  of  a  completed  machine 
to  illustrate  or  test  its  practical  efficiency. 
In  the  first  case,  the  inventor's  efforts,  be- 
ing incomplete,  if  they  are  then  abandoned, 
will  have  no  effect  upon  the  right  of  a  subse- 
quent inventor;  but,  if  the  experiment  proves 
the  capacity  of  the  machine  to  effect  what  its 
inventor  proposed,  the  law  assigns  to  him 
the  merit  of  having  produced  a  complete 
invention.  An  experiment  with  a  fire  extin- 
guisher, which  failed  to  extinguish  the  fire 
in  a  burning  mass  of  straw  only  because  of 
the  insufficient  capacity  of  the  extinguisher, 
was  an  experiment  of  the  latter  kind.  North- 
western Fire  Extinguisher  Co.  v.  Philadel- 
phia Fire  Extinguisher  Co.  (U.  S.)  18  Fed. 
Cas.  884,  309. 

EXPERT. 

See  "Nonexpert";  "Professional  Experts." 

An  expert  witness  is  one  possessed  of 
special  knowledge  or  skill  in'  respect  of  the 
subject  upon  which  he  is  called  to  testify. 
Congress  &  Empire  Spring  Co.  v.  Edgar, 
90  U.  S.  645,  657.  25  L.  Ed,  487;  Green  v. 
Terwilliger  (U.  S.)  56  Fed.  384,  802,  803; 
Thompson  v.  Pennsylvania  Ry.  Co.,  61  N.  J. 
Law  (22  Vroom)  42,  15  Atl.  833,  835; 
Wheeler  &  Wilson  Mfg.  Co.  v.  Buckhout,  36 
Atl.  772,  773,  60  N.  J.  Law,  102 ;  Lineoski  v. 
Susquehanna  Coal  Co.,  27  Atl.  577,  580,  157 
Pa.  153;  Struthers  v.  Philadelphia  &  D.  R. 
C.  Co.  174  Pa.  201,  34  Atl.  443;  Ardesco 
Oil  Co.  V.  Gilson,  63  Pa.  (13  P.  F.  Smith) 
14C.  151;  Baltimore  &  L.  Turnpike  (5o.  v. 
Cassell,  7  Atl.  805.  806,  66  Md.  410,  50  Am. 
Rep.  175;  White  v.  Clements,  30  Ga.  232- 
J42;    Hyde  v.  Woolfolk,  1  Iowa  (1  Clarke) 


150,  167;  Abbott  v.  Coleman,  22  Kan  250, 
254,  255,  31  Am.  Rep.  186;  City  of  Parsons 
V.  Lindsay,  26  Kan.  426,  482;  Sweetser  v. 
Lowell.  33  Me.  446,  450;  Heald  v.  Thing, 
45  Me.  302,  304 ;  Jones  v.  Tucker,  41  N.  EL 
546,  547;  Haddock  v.  O'Rourke,  6  N.  Y. 
Supp.  540,  552;  Cheney  v.  Dunlap,  20  N.  W. 
025,  027,  20  Neb.  265,  57  Am.  Rep.  828  (cit- 
ing 1  Greenl.  Ev.  8  440);  Yates  v.  Yates,  76- 
N.  C.  142,  140 ;  Murphy  v.  Hagerman  (Ohio) 
Wright,  203,  208,  200;  State  v.  Simonis,  65 
Pac.  505,  506,  30  Or.  Ill ;  Benedict  v.  Flani- 
gan,  18  S.  C.  506.  508,  500,  44  Am.  Rep.  583; 
Speiden  v.  State,  3  Tex.  App.  156,  150,  30- 
Am.  Rep.  126;  State  v.  Phair,  48  Vt  366, 
377;  Powers  v.  McKenzie,  16  S.  W.  550,  562, 
00  Tenn.  167;  Bratt  v.  State,  41  S.  W.  622, 
G23,  38  Tex.  Cr.  R.  121 ;  Graney  v.  St  Louis, 
I.  M.  &  S.  Ry.  Co.,  57  S.  W.  276,  280,  157 
Mo.  666,  50  L.  R.  A.  153 ;  Golns  v.  Chicago,. 
R.  I.  &  P.  Ry.  Co.,  47  Mo.  App.  173,  181; 
Jackson  v.  Grand  Ave.  Ry.  Co.,  118  Mo.  100, 
222,  24  S.  W.  192;  Flynt  v.  Bodenhamer, 
80  N.  C.  205,  207. 

Experts  are  persons  selected  by  the 
court  or  parties  to  a  cause,  on  account  of 
their  knowledge  or  skill,  to  examine,  esti- 
mate, and  ascertain  things  and  make  a  re- 
port of  their  opinion.  Speiden  v.  State.  8 
Tex.  App.  156,  30  Am.  Rep.  120  (citing  Bouv. 
Law  Diet.);  Heacock  v.  State,  13  Tex.  App. 
07.  131;  Le  Mere  v.  McHale,  30  Minn.  410, 
15  N.  W.  682;  Travis  v.  Brown.  43  Pa.  (7 
Wright)  0,  12. 

An  expert  witness  has  sometimes  been 
defined  to  be  a  witness  who  testifies  to  con- 
clusions from  facts,  while  an  ordinary  wit- 
ness testifies  only  to  facts.  People  v.  Wheel- 
er, 60  Cal.  581.  583,  44  Am.  Rep.  70.  The 
true  distinction  between  the  expert  and  the 
nonexpert  is  this:  The  nonexpert  testitles 
as  to  the  subject-matter  readily  mastered 
by  the  adjudicating  tribunal;  the  expert  to- 
conclusions  outside  of  such  range.  The  non- 
expert gives  the  results  of  a  process  of  rea- 
soning familiar  to  everyday  life;  the  expert 
gives  the  results  of  a  process  of  reasoning 
which  can  be  mastered  only  by  special  scien- 
tists. Heacock  v.  State,  13  Tex.  App.  07.  131 
(citing  Whart.  Ev.);  Thompson  v.  Pennsyl- 
vania R.  Co..  15  Atl.  833.  835.  51  N.  J.  Law, 
42  (citing  1  Whart.  Ev.  8  434). 

An  expert  is,  from  the  derivation  of  the 
word,  one  Instructed  by  experience,  and  to 
become  one  requires  a  course  of  previous 
habit  and  practice,  or  of  study,  so  as  to  be 
familiar  with  the  subject  Nelson  v.  Sun^ 
Mut  Ins.  Co.,  71  N.  Y.  453,  460;  Ellis  v. 
Thomas.  82  N.  Y.  Supp.  1004.  1067,  84  App. 
DIv.  628 ;  Wehner  v.  Lagerfelt.  66  S.  W.  221, 
222,  27  Tex.  Civ.  App.  520 ;  State  v.  Ander- 
son, 10  Or.  448;  State  v.  Simonis,  65  Pac. 
505,  506,  30  Or.  Ill ;  Scott  v.  Astoria  R.  Co., 
72  Pac.  504,  508.  43  Or.  26,  62  L.  R.  A.  5-13 : 
Turner  v.  Haar,  21  S.  W.  737,  788»  114  Mo.  . 
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835;    Farmer  ▼.    Stillwater  Water  Co.,  90 
N.  W.  10,  11,  86  Minn.  69. 

An  expert  must  have  made  the  subject 
upon  which  he  giyes  his  opinion  a  matter  of 
particular  study,  practice,  or  observatiou, 
and  he  must  have  special  knowledge  on  the 
subject  Jones  v.  Tucker,  41  N.  H.  546,  547 ; 
Town  of  Pendleton  v.  Saunders,  24  Pac  506, 
510,  19  Or.  9;  State  y.  Davis,  33  S.  B.  449, 
460,  56  S.  G.  839. 

The  right  to  be  considered  an  "expert," 
as  the  term  is  understood  in  the  law  of  evl- 
dence,  is  based  on  knowledge  of  any  kind 
gained  for  and  in  the  course  of  one's  busi- 
ness, as  pertaining  thereto.  Buffum  y.  Har- 
ris, 5  R.  I.  243,  251;  Town  of  Pendleton  y. 
Saunders,  24  Pac.  506,  510. 

An  expert  witness  is  one  whose  posses- 
sion of  special  knowledge  renders  his  opin- 
ion upon  a  state  of  facts  within  his  specialty 
without  regard  to  the  manner  in  which  the 
facts  are  established,  and  without  requiring 
that  they  should  come  in  whole  or  in  part 
under  the  personal  observation  of  the  wit- 
ness, whereas  the  sole  ground  upon  which 
a  witness  may  glye  an  opinion  as  to  matters 
of  ordinary  knowledge  Is  that  they  not  only 
come  within  his  personal  observation,  and 
that  they  come  into  proof  so  blended  with 
the  opinion  to  which  they  give  rise  that  It  Is 
receivable  in  proof  as  a  substitute  for  a 
specification  of  a  host  of  circumstances  that 
called  it  forth.  Koccis  v.  State,  27  Atl.  800, 
801,  66  N.  J.  Law,  44. 

"The  term  'expert'  from  *experti,' "  says 
Bouvier,  "signifies  instructed  by  experience." 
This  definition  is  perhaps  too  narrow,  for 
we  must  concede  that  there  may  be  in  some 
instances  and  individuals  a  high  degree  of 
knowledge,  not  derived  from  nor  perfected 
or  enhanced  by  a  great  degree,  or  even  any 
degree,  of  practical  experience.  Mr.  Justice 
Redfleld,  in  his  edition  of  1  Greenl.  Ev. 
ft  440a,  says,  **Tbe  term  'expert*  seems  to  im- 
ply both  superior  knowledge  and  practical 
experience  in  the  art  or  profession,  but  gen- 
erally nothing  more  is  required  to  entitle  one 
to  give  testimony  as  an  expert  than  that  he 
has  been  educated  in  the  particular  art  or 
profession."  The  most  common  definition  of 
the  term  "expert"  is  "one  possessed  of  sci- 
ence and  skill,"  but  this  definition  is  too  gen- 
era] to  be  satisfactory.  An  expert  must  be 
really  a  man  of  science.  He  should  at  least 
be  sufficiently  acquainted  with  the  subject- 
matter  of  his  testimony  to  know  what  its 
laws  are,  and  not  merely  to  conjecture  or  to 
have  an  Idea  about  it  The  science  which  an 
expert  should  be  required  to  possess  and  em- 
ploy on  a  given  subject  implies  that  special 
and  peculiar  knowledge  acquired  only  by  a 
course  of  obseravtlon  and  study  and  the  ex- 
penditure of  time,  labor,  and  preparation  in 
a  particular  employment  and  calling  of  life. 
Dole  y.  Johnson,  50  N.  H.  462,  453. 
8  Wds.  &  P.— 38 


An  expert  witness  is  one  who  has  made 
the  subject-matter  of  inquiry  the  object  ot 
particular  attention  or  study,  and  hence  is 
competent  to  give  an  opinion.  It  must,  how- 
I  ever,  be  first  shown  that  the  witness  Is  a 
.  skillful  or  scientific  man,  or  at  least  has  su- 
perior skill  or  scientific  knowledge  in  rela- 
,  tion  to  the  question.  Mere  opportunity  for 
observation  is  not  sufficient.  Page  v.  Park- 
er, 40  N.  H.  47.  59  (citing  1  Phill.  Ev.  [Ed- 
wards' Ed.]  p.  778.  c.  10,  §  4,  and  notes; 
Town  of  Rochester  v.  Town  of  Chester,  8  N. 
H.  349;  Robertson  v.  Stark,  15  N.  H.  109: 
Beard  v.  Kirk,  11  N.  H.  397;  Concord  R.  R.  v. 
Greely,  23  N.  H.  [3  Fost]  237;  Pickard  v. 
Bailey.  26  N.  H.  [6  Post.]  152;  Marshall  v. 
Columbian  Mut  Fire  Ins.  Co.,  27  N.  H.  [7 
Fost]  157;  Lincoln  v.  Inhabitants  of  Barre,- 
59  Mass.  [5  Cush.]  590;  Lusk  v.  McDaniel,  35 
N.  C.  485,  57  Am.  Dec.  566;  McLean  v.  State. 
16  Ala.  672;  Luning  v.  State  [Wis.]  1  Chand. 
264);  In  re  Blake's  Estate,  136  Cai.  306,  68 
Pac.  827,  89  Am.  St  Rep.  135.  The  highest 
degree  Of  skill  is  not  necessary.  Congress 
&  Empire  Spring  Co.  v.  Edgar,  99  U.  S.  645, 
657,  25  L.  Ed.  487.  Hyde  v.  Woolfolk,  1  Iowa 
(1  Clarke)  159.  166;  State  v.  Hinkle,  6  Iowa 
(6  Clarke)  880;  Beckett  v.  Northwestern  BCa- 
sonic  Aid  Ass'n.  69  N.  W.  923,  925,  67  Minn. 
298;  Dole  v.  Johnson.  50  N.  H.  452;  Yates  v. 
Yates,  76  N.  C.  142.  149;  Richmond  Locomo- 
tive Works  y.  Ford,  27  S.  B.  509.  510,  94  Va. 
627:  Bratt  v.  State,  41  S.  W.  622,  628,  38 
Tex.  Cr.  R  121. 

The  term  "expert"  should  not  be  con- 
strued as  limited,  by  the  strict  sense  of  its 
Latin  derivation,  to  a  person  Instructed  by 
experience,  but  the  legal  sense  of  the  term 
has  always  been  much  broader,  meaning  all 
persons  professionally  acquainted  with  the 
science  or  practice  in  question.  In  2  Best, 
Ev.  9  513,  it  is  said  that  "on  questions  of  sci- 
ence, skill,  trade,  and  the  like,  persons  con- 
versant with  the  subject-matter  are  permit- 
ted to  give  their  opinions  in  evidence** ;  and 
the  same  rule  is  laid  down  in  1  Greenl.  Ev. 
I  440.  In  Oil  Co.  y.  Gibson,  68  Pa.  (13  P.  F. 
Smith)  152,  It  is  said  that  while  undoubtedly 
it  must  appear  that  a  witness  called  as  an 
expert  has  enjoyed  some  means  of  special 
knowledge  or  experience  upon  the  subject  in 
question,  no  rule  can  be  laid  down  as  to  Its 
extent.  In  Congress  &  Empire  Spring  Co.  v. 
Edgar,  99  U.  S.  645,  25  L.  Ed.  487.  it  is  said 
it  Is  very  much  a  matter  within  the  discre- 
tion of  the  court  whether  to  receive  or  ex- 
clude the  evidence,  but  the  appellate  court 
will  not  reverse  the  ruling  In  such  a  case 
unless  it  is  manifestly  erroneous.'*  Bryan 
y.  Town  of  Branford.  50  Conn.  246,  268. 

The  derivation  of  the  term  "expert"  im- 
plies that  he  Is  one  who  by  experience  has 
acquired  special  or  peculiar  knowledge  of 
the  subject  of  which  he  undertakes  to  testifly, 
and  it  does  not  matter  whether  such  knowl- 
edge has  been  acquired  by  study  of  scientific 
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works  or  by  practical  obaerration;  and  one 
who  Is  an  old  hunter,  and  has  thus  had 
much  experience  in  the  use  of  firearms,  may 
be  as  well  qualified  to  testify  as  to  the  ap- 
pearance which  a  gun  recently  fired  would 
present  as  a  highly  educated  and  skilled 
gunsmith.  State  v.  Darls,  33  S.  B.  449,  460, 
55  S.  O.  839. 

In  order  to  qualify  one  to  testify  as  an 
expert  the  subject  must  be  one  peculiar  and 
exceptional,  concerning  which  some  examida- 
tion  such  as  peculiar  knowledge  alone  can 
afford  is  required  in  order  to  render  it  in- 
telligible to  the  comprehension  and  under- 
standing of  ordinary  men.  In  other  words, 
the  subject-matter  of  the  evidence  must  so 
far  partake  of  the  nature  of  a  science  as  to 
require  a  course  of  previous  habit  or  study 
to  the  attainment  of  a  knowledge  of  it 
Ellingwood  V.  Bragg,  52  N.  H.  488,  489; 
Jones  V.  Tucker,  41  N.  H.  546,  647. 

The  word  "expert"  is  "a  word  meaning 
only  the  acquisition  of  certain  habits  of 
Judgment,  based  on  experience  or  special 
observation.  And  the  scale  rises  as  the 
qualifications  i)Ccome  nicer,  and  require 
greater  capacity  or  knowledge  and  experi- 
ence, until  it  reaches  scientific  observers  and 
practitioners  in  arts  and  sciences  requiring 
peculiar  and  thorough  special  training.  In 
several  of  the  grades  or  kinds  of  what  may 
be  classed  as  expert  testimony  there  may  be 
witnesses  whose  testimony  is  only  received 
in  regard  to  their  conclusions,  based  on  their 
own  observation  of  facts  to  the  cause  at  is- 
sue, and  others  who  can  lawfully  give  con- 
clusions on  facts  described  by  others.  So 
there  may  be  cases  where  a  safe  opinion  may 
be  drawn  from  a  few  leading  facts,  and  oth- 
ers where  the  variations  of  a  single  fact — ^as 
In  a  chemical  mixture — changes  the  entire 
result"  Kelley  v.  Richardson,  37  N.  W.  514, 
516,  69  Mich.  430. 

Mr.  Lawson  lays  down  the  rule  that  one 
may  be  qualified  as  an  expert  witness  by 
studying  without  practice  or  practice  with- 
out study.  Lawson,  Exp.  Ev.  p.  210.  He  Just- 
ly adds  that  mere  observation  without  either 
study  or  practice  will  not  be  sufllclent. 
Wheeler  &  Wilson  Mfg.  Co.  v.  Buckhout,  36 
Atl.  772,  773,  60  N.  J.  Law,  102. 

EXPIRE-EXPIRATION. 

Termination  distinguished,  see  •'Termi- 
nate— ^Termination." 

Expiration  means  cessation;  end;  as 
the  expiration  of  a  lease,  a  contract,  or  stat- 
ute. Marshall  v.  Rugg,  45  Pac.  486,  487,  6 
Wyo.  270,  33  L.  R.  A.  679  (quoting  Bouv.  Law 
Diet) 

Of  oharter. 

Rev.  St  c.  36,  §  31,  provides  that  holders 
of  stock  in  a  bank  at  the  time  when  its  diar- 


ter  shall  expire  shall  be  individually  liable 
for  the  payment  of  bills  issued  by  the  baxik 
and  remaining  unpaid.    But  chapter  44,  f  7» 
provides  that  any  corporation  whose  diajrter 
shall  expire  or  be  annulled  by  forfeiture  or 
otherwise  shall  be  continued  a  body  corpor- 
ate for  certain  purposes  therein  named,  tlie 
object  of  the  section  being  to  authorize  tbe 
corporation  to  collect  dues,  pay  debts,  etc., 
but  not  to  transact  any  business  other  ttiSLD 
what   is   necessary   to   settle    its   concerns. 
Held  that,  where  a  bank  charter  was    re- 
pealed by  the  Legislature  in  accordance  witb 
a   reservation  therein   granted,    it    explre<l 
within  the  meaning  of  chapter  36  at  the  time 
of  such  repeal,  and  that  the  nature  of   its 
qualified  prolongation    of    existence    under 
chapter  44  was  that  of  an  administrator  of 
its  estate.    Crease  v.  Babcock,  40  Mass.  (23 
Pick.)  334,  346,  34  Am.  Dec  61. 

Of  grant* 

As  used  in  Act  April  21,  1871,  |  8,  pro- 
viding that  pre-emption  entries  made  by  per- 
mission of  the  Land  Department,  or  in  pursu- 
ance of  the  rules  and  instructions  thereof, 
within  the  limits  of  any  land  grant,  at  a  time 
subsequent  to  "expiration  of  such  grant," 
shall  be  deemed  valid  and  a  compliance  witb 
the  laws,  refers  to  the  time  limited  in  the 
original  granting  act  for  the  performance  of 
the  condition;  for,  if  it  referred  to  the  ac- 
tual forfeiture,  it  would  be  meaningless,  as 
then  the  land  would  be  covered  by  the  gen- 
eral acts  for  the  disposal  of  public  lands. 
St  Paul,  M.  &  M.  R.  Co.  v.  Greenhalgh  (U. 
S.)  26  Fed.  563,  566. 

Of  lease. 

"Expire  and  terminate,"  when  used  in  a 
lease  providing  that  on  default  of  payment 
of  rent  the  lease  shall  "expire  and  termin- 
ate," means  "just  as  much  and  Just  as  little 
as  would  the  phrase  'shall  become  void'  if 
inserted  at  the  same  place."  Bowman  v. 
Foot,  29  ConxL  331,  338. 

In  a  lease  for  21  years,  providing  for 
an  annual  rental  and  for  the  erection  of  a 
building  of  a  size  and  material  specified,  and 
that  at  the  "expiration  of  the  term"  the 
value  of  the  building  should  be  appraised, 
and  upon  payment  of  one-half  the  appraised 
value  the  building  should  belong  to  the  les- 
sor, the  term  "expiration  of  the  term"  meant 
at  the  end  of  the  21  years,  and  did  not  apply 
to  the  termination  of  the  lease  at  the  end  of 
5  years  by  the  default  of  the  lessee  in  the 
payment  of  rent  Finkelnieler  v.  Bates,  92 
N.  Y.  172,  178. 

''Expiration,"  as  used  in  a  statute  giv- 
ing the  landlord  double  rent  in  case  of  the 
willful  holding  over  after  the  expiration  of 
the  term,  applies  to  a  holding  over  after  the 
term  has  expired  by  efilux  in  time;  and  a 
holding  over  where  the  term  is  ended  by  an 
act  of  the  landlord  in  declaring  a  forfeiture 
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Is  not  sncb  an  expiration,  the  word  meaning, 
according  to  lexicographers,  to  emit  the  last 
breath,  to  perish,  to  cease,  to  come  to  an  end, 
to  condnde,  and  to  terminate;  all  of  which, 
but  the  last,  seem  to  repel  the  idea  that  the 
term  would  be  ended  except  by  the  efflux  of 
time.     Stuart  ▼.  Hamilton,  66  111.  253,  255. 

The  term  "expiration"  in  a  lease  requir- 
ing the  lessee  on  the  expiration  of  the  lease 
to  deliver  up  the  possession  of  the  premises 
in  as  good  repair  as  at  the  commencement 
of  the  term,  except,  etc.,  was  construed  not 
to  be  limited  in  meaning  to  the  termination 
of  the  time  of  the  term,  but  to  include  a 
termination  of  the  term  by  a  surrender  be- 
fore the  time  contemplated  in  the  lease  as 
the  end  of  the  term.  Snowhill  y.  Reed,  10 
Atl.  737,  733,  49  N.  J.  Law,  292,  60  Am.  Rep. 
616. 

Expiration,  within  the  meaning  of  CJode 
Civ.  Proc.  I  2231,  subd.  1,  authorizing  re- 
moval by  summary  proceedings  of  a  tenant 
holding  over  after  the  expiration  of  his 
term,  does  not  cover  a  forfeiture  for  a  breach 
of  a  condition,  but  refers  only  to  the  expira- 
tion of  the  lease  by  lapse  of  time.  In  re 
Guaranty  Bldg.  Ck).,  64  N.  Y.  Supp.  1056, 
1058,  52  App.  Div.  1^. 

There  are  a  number  of  ways  in  which  a 
lease  may  be  efTectually  ended — as  by  the 
lapse  of  its  term,  by  merger,  by  condemna- 
tion proceedings,  by  wrongful  acts  of  the 
tenant,  by  the  death  of  either  party  in  a  case 
of  tenancy  at  will,  etc ;  and  when  a  tenancy 
was  terminated  before  the  expiration  of  the 
term  of  the  lease  the  lease  is  as  effectually 
at  an  end  as  if  it  had  expired  by  the  lapse 
of  the  term,  and  where  a  lease  is  surren- 
dered before  the  end  of  the  term  by  agree- 
ment it  is  an  expiration  at  the  time  of  the 
surrender.  Marshall  v.  Rugg,  45  Pac.  486, 
487,  6  Wyo.  270,  33  L.  R.  A.  679. 

"Expiration  of  the  lease,"  as  used  in  a 
conveyance  of  a  marble  quarry,  resenting 
the  use  of  the  quarry  "until  the  expiration 
of  the  lease,"  means  "until  it  shall  expire  ac- 
cording to  the  terms  of  it,  and  not  the  term- 
ination of  it  by  a  new  agreement  between 
the  parties  to  it;  and  the  reservation  inures 
to  the  use  of  a  lessor  as  well  as  the  lessee, 
for  it  saves  the  quarry  from  the  operation  of 
a  deed  for  the  time  as  much  as  it  would  if 
the  reservation  had  been  for  the  unexpired 
time,  without  any  mention  of  the  lease." 
Famum  v.  Piatt,  25  Mass.  (8  Pick.)  339,  341, 
19  Am.  Dec  330. 

"Expiration  of  the  lease,"  as  used  in  Code 
Civ.  Proc.  §  2231,  authorizing  summary  pro- 
ceedings against  a  defendant  who  holds  over 
"after  the  expiration  of  the  lease,"  means 
that  the  lease  has  come  to  an  end  either  by 
effluxion  of  time  or  its  own  limitation.  The 
ending  of  the  lease  by  the  exercise  of  the 
landlord's  option  after  condition  broken  is 


the  termination,  not  the  expiration,  of  the 
lease.  Kramer  v.  Amberg,  4  N.  Y.  Supp.  613, 
15  Daly,  205. 

Gen.  St  1878,  c  84,  |  12,  as  amended 
by  Laws  1881,  c  9,  provides  that  where  an 
action  iB  brought  on  a  written  lease  against 
a  tenant  holding  over  after  the  expiration  of 
the  lease  restitution  shall  be  made,  etc. 
Held,  that  the  words  "expiration  of  the 
lease"  mean  the  expiration  of  the  time  ex- 
pressed in  the  lease  as  the  term  thereof. 
State  V.  Burr,  13  N.  W.  676,  29  Minn^  432. 

"Expiration  of  tfie  term  for  which  it  is 
let  to  him,"  as  used  in  CJode  Civ.  Proc  §  1161, 
subd.  1,  which  declares  that  a  tenant  of  real 
proper^  for  a  term  less  than  life  is  guilty 
of  unlawful  detainer  when  he  continues  in 
possession,  in  person  or  by  subtenant,  of  the 
property,  or  any  part  thereof,  after  the  "ex- 
piration of  the  term  for  which  it  is  let  to 
him,"  without  permission  of  his  landlord, 
etc,  means  an  expiration  by  lapse  of  time; 
that  is,  the  expiration  of  the  term  named  in 
the  lease.  Silva  v.  Campbell,  24  Pac  316, 
317,  84  Cal.  420. 

"Expiration  of  his  term,"  as  used  in 
2  Rev.  St  p.  512,  §  28,  providing  that  tenants 
for  years  may  be  removed  by  certain  officers, 
among  whom  are  judges  of  county  courts,  in 
certain  cases  where  the  tenant  holds  over 
after  the  "expiration  of  his  term,"  means  an 
expiration  by  lapse  of  time.  It  does  not 
mean  expiration  by  the  commission  of  acts 
which  would  work  a  forfeiture.  Oakley  v. 
Schoonmaker  (N.  Y.)  15  Wend.  226,  230  (cited 
and  approved  in  Beach  v.  Nixon,  9  N.  Y. 
15  Seld]  35,  37). 

Of  patent. 

The  statute  providing  that,  where  an 
invention  has  been  patented  in  a  foreign 
country,  a  patent  issued  therefor  in  this 
country  shall  "expire"  at  the  same  time  as 
the  foreign  patent  means  that  the  term  of 
the  patent  here  shall  be  as  long  as  the  re- 
mainder of  the  term  for  which  the  patent 
was  granted  there,  without  reference  to  in- 
cidents occurring  after  the  grant  It  re- 
fers to  fixing  the  term,  and  not  to  keeping 
the  foreign  patent  in  force.  Therefore,  If 
the  protection  of  an  English  patent  is  lost  by 
the  failure  of  the  inventor  to  pay  the  re- 
quired taxes  thereon,  such  failure  would  not 
cause  the  patent  In  this  country  to  expire. 
Holmes  Electric  Protective  Co.  v.  Metropoli- 
tan Burglar  Alarm  Co.  (U.  S.)  21  Fed.  458, 
459 ;  Paillard  v.  Bruno  (U.  S.)  29  Fed.  864, 865 ; 
Bonsack  Mach.  Co.  v.  Smith  (U.  S.)  70  Fed. 
383,  392  (citing  Pohl  t.  Anchor  Brewing  Co., 
134  U.  S.  381.  10  Sup.  Ct  577,  83  L.  Ed.  953). 

Of  term  of  offtoe. 

Expiration  of  term  of  office  or  otherwise^ 
see  "Otherwise.** 
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EXPLAIN. 

Under  a  statute  requiring  a  notary  on 
taking  the  acknowledgment  of  a  married 
woman  to  explain  the  contents  to  the  wife, 
while  it  is  the  duty  of  the  officer  to  see  that 
the  woman  understood  the  nature  and  effect 
of  the  Instrument,  he  is  not  required  to  ex- 
plain its  contents  to  her  when,  from  her 
statements  at  the  time,  it  plainly  appears 
that  she  understands  their  nature  and  effect 
The  object  of  the  law  is  to  afford  her  an 
official  source  of  information  apart  from  her 
husband  or  what  he  may  have  told  her.  Bo- 
han  ▼.  Casey,  5  Mo.  App.  lOtS. 

EXPUkNATION. 

An  explanation  may  consist  either  in 
excusing  any  delinquency  or  apparent  neg- 
lect or  incapacity;  that  is,  explaining  its 
unfaTorable  appearance,  or  disproving  the 
charges.  People  v.  City  of  New  York,  72 
N.  Y.  445.  To  do  this  efficiently,  the  accused 
must  not  have  to  grope  in  the  dark.  He 
should  know  not  only  the  technical  charge, 
but  upon  what  in  fact  it  is  based.  It  is  ap- 
parent that,  to  enable  the  accused  thus  to 
explain,  he  must  be  apprised  not  only  of  the 
general  charge,  but  of  the  specification.  Peo- 
ple V.  La  Grange,  2  App.  Div.  444,  440,  37 
N.  Y.  Supp.  991,  992. 

The  use  of  the  word  "explanation**  in 
Laws  1873,  c.  335,  §  28,  providing  that  no 
regular  clerk  or  head  of  bureau  in  the  city 
of  New  York  shall  be  removed  until  he  has 
been  Informed  of  the  cause  for  removal  and 
been  allowed  an  opportunity  for  explanation, 
imports  **an  oral  or  written  statement  of  the 
charges  made,  without  the  process  and  for- 
mality which  is  required  upon  a  hearing  or 
trial,"  such  as  is  Implied  in  a  provision  for 
removal  for  cause  only  after  an  opportunity 
to  be  heard."  People  v.  Thompson,  94  N.  Y. 
461,  466. 

EXPLORE-EXPLORATION. 

The  words  "explore  for,"  as  used  in 
mining  leases,  have  a  well-defined  meaning, 
to  wit,  the  examination  and  investigation  of 
lands  by  means  of  test  pitting,  drilling,  and 
boring  for  the  purpose  of  discovering  the 
presence  of  iron  ore  thereunder,  and  the  ex- 
tent of  the  ore  body  therein.  Colvin  v.  Wei- 
mer,  65  N.  W.  1079,  64  Minn.  37. 

The  provision  in  a  charter  for  a  railroad 
company  permitting  them  to  make  an  ex- 
ploration as  to  a  proposed  tunnel  does  not 
auUiorlze  the  sinking  of  a  shaft  in  a  public 
street  to  the  depth  of  65  feet,  and,  if  no 
insuperable  difficulty  presents  itself,  to  pro- 
ceed from  the  shaft  to  the  construction  of 
their  tunnel,  working  It  through  the  shaft. 
Morris  &  E.  R.  Co.  v.  Hudson  Tunnel  R.  Co., 
26  N.  J.  Eq.  (10  C.  B.  Green)  884,  388. 


EXPLOSION. 

See  *'Loss  by  Explosion." 

Explosion  cannot  be  exactly  defined,  but 
it  may  be  described  generally  as  a  sudden 
and  rapid  combustion,  causing  a  violent  ex- 
pansion of  the  air,  and  accompanied  by  a  re- 
port The  rapidity  of  the  combustion,  the 
violence  of  the  expansion,  and  the  vehemence 
of  the  report  vary  in  intensity  as  often  as 
the  occurrences  multiply.  Hence  an  explo- 
sion is  an  idea  of  degree,  and  the  true  mean- 
ing of  the  word  in  each  particular  case  must 
be  settled  not  by  any  fixed  standard  of  ac- 
curate measurement,  but  by  the  common  ex- 
perience and  notions  of  men  in  matters  of 
that  sort  United  Life,  Fire  &  Marine  Ins. 
Co.  V.  Foote,  22  Ohio  St  340,  348. 

There  is  often  difficulty  experienced  in 
Insurance  cases  in  accurately  defining  the 
term  "explosion."  We  all  understand  that 
the  term  Is  not  used  as  a  synonym  of  "com- 
bustion." It  has  at  least  some  distinctive 
characteristics.  An  explosion  produced  by 
ignition,  according  to  common  understand- 
ing, may  be  accurately  enough  described  for 
practical  purposes  as'  a  sudden  and  rapid 
combustion,  causing  a  violent  expansion  of 
the  air,  and  producing  a  report  more  or  less 
loud,  according  to  the  resistance  offered. 
That  it  greatly  varies  in  its  degrees  of  vio- 
lence and  the  effects  produced  are  facts  fully 
within  the  knowledge  of  all.  The  term  as 
used  in  policies  of  insurance  must  be  sup- 
posed to  have  been  used  In  its  ordinary  and 
popular  meaning.  Transatlantic  Fire  Ins. 
Co.  of  Hamburg  v.  Dorsey,  56  Md.  70,  81,  40 
Am.  Rep.  403. 

An  explosion  is  a  sudden  bursting  with 
noise,  and,  where  all  the  witnesses  except 
one  assumed  that  it  meant  a  rending  force 
caused  by  the  instantaneous  and  violent  ex- 
pansion of  the  mixture  of  gas  and  air,  and 
that  one  called  it  a  "deflagration  of  gas" 
without  showing  that  It  differed  from  an  ex- 
plosion, it  was  not  error  not  to  instruct  as 
to  its  meaning.  St.  Louis  Gaslight  Co.  v. 
American  Fire  Ins.  Co.,  33  Mo.  App.  348,  385. 

Webster  gives  the  definition  of  ''explode" 
thus:  **To  explode;  to  burst  forth  as  sound; 
to  burst  and  expand  with  force  and  a  vio- 
lent report,  as  by  an  elastic  fiuid."  He  de- 
fines "burst"  "to  break  or  rend  by  force  or 
violence."  There  is  no  difference  in  these 
definitions.  It  is  a  common,  perhaps  not  re- 
fined, expression  that  the  boiler  has  burst 
Others  would  say  that  there  has  been  an  ex- 
plosion. Explosion  is  defined  as  a  sudden 
expansion  of  the  parts  of  a  body.  In  the 
new  American  Encyclopeedia  the  same  defi- 
nition is  given,  with  the  addition,  "by  its 
component  parts  acquiring  a  great  increase 
of  bulk."  Evans  v.  Columbian  Ins.  Co.,  44 
N.  Y.  146,  151,  4  Am.  Rep.  650. 
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Where  a  fire  policy  relieved  the  insurer 
from  liability  caused  by  an  explosion,  it  was 
proper  in  an  action  on  the  policy  to  charge 
that  the  parties  should  be  presnmed  to  have 
used  the  word  "explosion**  in  its  ordinary 
and  popular  sense,  and  that  the  question  for 
them  to  determine  was  whether  it  was  an  ex- 
plosion in  such  sense,  or  was  a  fire  with  sub- 
sequent explosion,  etc.,  and  that  an  explo- 
sion according  to  the  common  understandiug 
might  be  accurately  described  as  a  sudden 
and  rapid  combustion  producing  a  violent  ex- 
pansion of  the  air  and  producing  a  report 
more  or  less  loud.  Mitchell  v.  Potomac  Ins. 
Co.,  16  App.  Gas.  D.  O.  241,  270. 

Explosions  of  any  kind,  within  the 
meaning  of  a  fire  policy  providing  that  the 
company  should  not  be  liable  to  make  good 
any  loss  or  damage  by  fire  occasioned  by  ex- 
plosions of  any  kind,  by  means  of  invasion, 
insurrection,  riot,  etc.,  was  to  Include  all  ex- 
plosions, and  not  merely  explosions  result- 
ing from  invasions,  insurrections,  riots,  etc. 
Smiley  v.  Citizens'  Fire  Marine  &  Life  Ins. 
Co.,  14  W.  Va.  33,  37 

Where  a  stock  of  merchandise  in  a  frame 
building  situated  in  a  town  in  which  there 
were  no  means  of  extinguishing  fire  by  the 
use  of  water  was  reached  and  ignited  by  a 
fire  which  commenced  in  another  building, 
and  the  citizens,  to  prevent  the  further  spread 
of  the  fire,  blew  up  the  building  with  gun- 
powder, thereby  destroying  such  goods  as 
had  not  already  burned,  the  loss  was  from 
fire,  and  not  within  the  exception  of  a  policy 
which  provided  that  the  insurer  should  not 
be  liable  for  an  explosion  by  gimpowder; 
such  exception  covering  only  a  fire  originat- 
ing from  an  explosion  of  gunpowder,  and  not 
an  honest  effort,  even  If  injudicious,  on  the 
part  of  those  present  to  stop  the  flames. — 
Greenwald  v.  Insurance  Co.,  8  Phlla.  323, 
824. 

As  an  accident. 

See  "Accident— Accidental." 

Collapse  distincnished. 

"Explosion,"  as  used  in  a  marine  insur- 
ance policy  against  any  loss  occasioned  by 
fire  except  when  caused  by  explosion  of  boil- 
er, and  except  as  limited  by  warranties  there- 
in contained,  such  as  bursting  of  boilers^ 
collapsing  of  flues,  or  the  consequences  of 
any  character  resulting  from  either  of  the 
foregoing  exceptions.  Is  one  and  the  same 
thing  as  the  bursting  of  a  boiler.  But  the 
collapsing  of  a  flue  is  not  the  explosion  or  the 
bursting  of  a  boiler.  The  flue  is  inside  of, 
and  forms  a  part  of,  the  boiler  if  a  flue  boiler; 
but  it  is  not  the  boiler  proper,  and  may  col- 
lapse, and  the  boiler  proper  remain  intact 
But  the  collapsing  of  a  flue  is  not  the  explo- 
sion of  a  flue.  Webster  deflnes  collapse  thus: 
'To  fall  together  suddenly,  as  the  two  sides 
of  a  hollow  vessel;    to  close  by  falling  or 


shrinking  together;  to  shrink  up;  as,  a  tube 
in  a  steam  boiler  collapses."  He  defines  ex- 
plosion as  follows:  "The  act  of  exploding; 
bursting  with  a  loud  noise  or  detonating 
sound;  a  sudden  Inflaming  with  force  and 
a  loud  report — as  the  explosion  of  gunpow- 
der;*' "the  shattering  of  a  boUer  by  a  sud- 
den and  Immense  pressure,  in  distinction 
from  rupture."  The  Century  Dictionary  de- 
fines collapse  thus:  "To  fall  together  or  in- 
to an  irregular  mass  or  flattened  form 
through  the  loss  of  firm  connectioii  or  rigidi- 
ty and  support  of  the  parts,  or  loss  of  the 
contents;  as  a  building  through  the  falling 
In  of  its  sides,  or  an  inflated  bladder  from 
escape  of  the  air  contained  in  it."  It  de- 
fines explosion  as  follows:  "A  sudden  burst- 
ing or  breaking  up  or  in  pieces  from  an  in- 
ternal or  other  force;  a  blowing  up  or  tear- 
ing apart — as  by  explosion  of  a  steam  boil- 
er." From  these  definitions  it  will  be  seen 
that  the  words  "explosion"  and  "collapse" 
have  almost  an  opposite  meaning. — Louis- 
ville Underwriters  v.  Durland,  24  N.  E.  221, 
223,  123  Ind.  544,  7  L.  R.  A.  399. 

"Explosion."  as  used  in  a  flre  insurance 
policy  e-xempting  the  company  from  liability 
for  loss  by  explosion,  means  explosion  in  its 
ordinary  popular  sense,  and  not  what  some 
scientific  man  would  define  to  be  an  ex- 
plosion; and  where  there  was  evidence  that 
the  fall  of  a  building  was  caused  by  the 
rapid  combustion  of  gasoline  vapor  first  ex- 
panding the  atmosphere,  and  then,  through 
cooling,  producing  a  vacuum  that  caused  the 
crushing  in  of  the  fioor  by  the  unresisted 
pressure  of  the  external  atmosphere,  an  in- 
struction was  proper  which  so  defined  the 
term  and  further  charged  that  the  jury 
should  find  for  the  plaintiff  in  case  they  be- 
lieved that  the  damage  was  caused  not  by  ex- 
plosion, but  by  an  accidental  combustion,  in 
consequence  of  which  the  building  was  pros- 
trated. Mitchell  V.  Potomac  Ins.  Co.,  22 
Sup.  Ct  22,  25,  183  U.  8.  42,  46  L.  Ed.  74. 

As  Are. 

See  "Fire.'' 

ITolse  as  part  of. 

Rev.  St.  c.  17,  §S  23,  24,  making  it  the 
duty  of  persons  engaged  in  blasting  rocks 
before  each  explosion  to  give  seasonable  no- 
tice thereof  for  the  protection  of  persons 
within  the  limits  of  danger,  and  making  a 
violator  of  the  statute  liable  for  all  damages 
caused  by  the  explosion,  it  was  held  that  the 
party  violating  the  statute  was  liable  for  in- 
juries resulting  from  an  explosion,  whether 
caused  by  fiying  debris  or  the  frightening  of 
horses  by  the  noise  of  the  explosion.  One  of 
Webster's  definitions  of  the  word  "explo- 
sion*' is  a  bursting  with  violence  and  loud 
noise  because  of  internal  pressure.  Wads- 
worth  v.  Marshall,  34  Atl.  30,  31,  88  Me.  263, 
32  L.  R.  A.  58& 
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As  peril  •£  tlie  sea. 

See  *Teril  of  tbe  Sea." 

Ezplofdoa  of  s<M. 

Where  the  indemnity  proTided  for  by  a 
fire  iH>licy  la  against  loss  or  damage  by 
lire  without  making  any  exception,  a  dam- 
age from  an  explosion  will  be  covered  by  the 
policy  whether  it  result  from  an  accidental 
fire  gradually  coming  in  contact  with  coal 
oil  or  gasoline  or  from  an  Innocent  fire,  such 
as  a  gas  Jet  purposely  left  burning,  igniting 
the  Inflammable  gas  mixed  with  atmos- 
phere, which  had  escaped  and  filled  the  room. 
AH  explosions  caused  by  combustion  are  pre- 
ceded by  fire.  The  scientist  may  demonstrate 
in  a  case  where  gunpowder  is  destroyed  by 
fire,  or  In  any  case  where  the  explosion  is 
caused  by  or  accompanies  combustion,  that 
ignition  and  combustion  precede  explosion; 
but  the  court  argues  that  they  occur  in  such 
rapid  succession  that  the  combustion  and  ex- 
plosion would  be  covered  by  an  exception 
contained  In  a  policy  that  the  insurer  would 
not  be  liable  for  loss  or  damage  resulting 
from  an  explosion.  In  the  absence  of  such 
exception,  the  court  could  only  have  held  the 
loss  to  have  been  occasioned  by  fire.  Ren- 
shaw  T.  Bfissouri  State  Mut  Fire  ft  Marine 
Ins.  Co.,  15  S.  W.  M6,  949,  108  Mo.  595,  28 
Am.  St  Rep.  904. 

A  fire  policy  which  provides  that  the  in- 
surer shall  not  be  liable  for  loss  by  "ex- 
plosions of  any  kind**  is  to  be  construed  to 
Include  a  loss  caused  by  the  explosion  of  gas 
becoming  ignited  by  a  lamp.  "There  seems 
to  be  no  reason  for  excluding  an  explosion 
like  this  from  the  exception.  There  was  no 
fire  prior  to  this  explosion.  The  burning 
lamp  was  not  a  fire  within  the  policy.  The 
machinery  was  not  on  fire,  as  such  a  term 
is  ordinarily  used,  until  after  the  explosion. 
The  explosion  here  was  the  principal  and 
the  fire  the  incident  In  such  case  there  can 
be  no  doubt  that  the  defendant  is  not  lia- 
ble for  the  damage  caused  by  the  explosion. 
Where,  however,  the  explosion  is  the  instance 
and  the  fire  tlie  principal,  a  different  ques- 
tion would  be  presented."  Briggs  v.  North 
American  Mercantile  Ins.  Co.,  53  N.  Y.  446, 
449. 

A  fire  policy  declaring  that  the  Insurer 
shall  not  be  liable  for  loss  caused  by  an  "ex- 
plosion of  any  kind"  unless  fire  ensues 
should  be  construed  to  relieve  the  Insured 
of  loss  where  the  explosion  is  the  proxi- 
mate cause  of  the  loss,  though  fire  might 
also  have  been  the  cause  of  the  explosion; 
and  therefore  there  was  no  liability  for  dam- 
ages from  an  explosion  of  gunpowder  pro- 
duced by  the  ignition  of  a  match  in  a  room 
filled  with  illuminating  gas,  since  the  ex- 
plosion of  the  gas,  and  not  the  lighting  of  the 
match,  though  It  produced  the  fire,  was  the 
proximate  cause  of  the  loss.    Heuer  v.  North- 


western Nat  Ins.  Co.,  88  N.  B.  411,  412,  141 
111.  893,  19  L.  R.  A.  594. 

Eacplosioa  of  lamp. 

A  fire  policy  providing  that  the  com- 
pany shall  not  be  liable  for  loss  in  case  of 
fire  happening  by  any  insurrection,  nor  ex- 
plosion of  any  kind  whatever  within  the 
premises,  nor  by  concussions  merely,  In- 
cludes a  liability  for  loss  by  fire  caused  by 
the  explosion  of  a  lamp.  Heffron  v.  Kittan- 
ning  Ins.  Co.,  20  Ati.  698,  700,  182  Pa.  580. 

EXPLOSIVE. 

"BxploBlve,"  as  uaed  In  a  fire  policy  on 
a  fiour  mill,  providing  that  the  company  shall 
not  be  liable  for  loss  or  damage  occasioned 
by  the  explosion  of  a  steam  boiler,  gunpow- 
der, or  "any  other  explosive  substance,"  will 
not  Include  an  explosive  substance  known  as 
"fiour  dust,"  it  being  presumed  that  the  par- 
ties had  knowledge  of  the  presence  of  such 
dust  in  a  fiour  mill,  and  contracted  with  ref- 
erence thereto.  Washburn  v.  Miami  Valley 
Ins.  Co.  (U.  S.)  2  Fed.  638,  636. 

The  word  "explosive**  or  "explosives,**  as 
used  In  the  statutory  provisions  relative  to 
the  keeping  of  explosives,  shall  be  under- 
stood to  Include  gun  cotton,  nitroglycerin  o€ 
any  compound  thereof,  and  any  fulminate,  or 
any  substance  intended  to  be  used,  by  ex- 
ploding or  igniting  the  same,  to  produce  a 
force  to  propel  missiles  or  to  rend  apart  sub- 
stances, except  gunpowder.  Rev.  Laws  Mass. 
1902,  p.  880,  c.  102,  |  105. 

£XPI.08IinB  COMPOUHB. 

By  the  words  "explosive  compound,**  as 
used  in  the  act  regulating  the  transportation 
of  explosive  compounds,  shall  be  understood 
gun  cotton,  nitroglycerin  or  any  other  com- 
pound of  the  same;  any  fulminate,  or,  gen- 
erally, any  substance  intended  to  be  used  by 
exploding  or  igniting  the  same,  to  produce  a 
force  to  propel  missiles  or  to  rend  apart  sub- 
stances, except  gunpowder.  Olv.  Code  S.  C 
1902,  I  2156. 

EXPORT-EXPORTATION. 

See  "Produce  for  BSxporf 

Export  means  to  carry  out,  and  Is  the 
opposite  of  import.  United  States  v.  Forest 
(U.  S.)  25  Fed.  Cas.  1147,  1152. 

The  constitutional  provision  that  no  state 
shall,  without  the  consent  of  Congress,  lay 
any  imposts  or  duties  on  imports  or  exports> 
has  reference  only  to  goods  carried  to  foreign 
countries,  and  not  to  goods  transported  from 
one  state  to  another.  Rothermel  v.  Meyerle, 
20  Ati.  583,  586,  136  Pa.  250,  9  L.  R.  A.  366; 
Ex  parte  Martin,  7  Nev.  140,  142,  8  Am.  Rep. 
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707;  People  v.  WalUng,  18  N.  W.  807,  810,  68 
Biich.  264;  Brown  t.  Houston,  5  Sup.  Gt 
1091,  1094,  114  U.  S.  622.  29  L.  Ed.  257;  Wood- 
ruff V.  Parham,  75  U.  S.  (8  Wail.)  123,  19  U 
Ed.  382;  Pittsburg  &  S.  Coal  Co.  v.  Louisi- 
ana, 156  D.  S.  590,  600.  15  Sup.  Ct.  459,  39  L. 
Ed.  544;  Patapsco  Guano  Co.  v.  Board  of  Ag- 
riculture, 18  Sup.  Ct  862,  864,  171  U.  S.  345, 
43  L.  Ed.  191. 

A  Bbipment  of  goods  from  New  York  to 
Puerto  Rico  does  not  come  within  the  term 
"exports."  Dooley  v.  United  Stales,  22  Sup. 
Ct  62,  64,  183  U.  S.  151,  46  L.  Ed.  128. 

Timber  which  la  cut  in  the  forest  and  in- 
tended for  exportation,  and  partially  appro- 
priated for  that  purpose  by  being  deposited 
at  a  place  or  port  of  shipment  within  the 
state,  and  being  owned  by  persons  residing 
in  another  8tate,  is  not  an  export  Such  prop- 
erty is  taxable  in  common  with  other  prop- 
erty of  the  state.  C6e  v.  Town  of  Brrol,  6 
Sup.  Ct  476,  116  U.  S.  617,  29  L.  Ed.  715. 

Whatever  primary  meaning  be  indicated 
by  its  derivation,  the  word  "export"  as  used 
in  the  Constitution  and  laws  of  the  United 
States,  generally  means  the  transportation  of 
goods  from  this  to  a  foreign  country.  True, 
the  context  may  sometimes  give  It  a  narrow- 
er meaning,  and  In  the  execution  of  adminis- 
trative affairs  of  government  it  may  have 
been  applied  to  cases  in  which  there  was  not, 
in  the  full  sense  of  the  term,  an  exportation. 
These  are  exceptions,  and  do  not  destroy  its 
general  signification.  It  cannot  mean  simply 
to  carry  goods  out  of  the  country.  Nor  would 
the  mere  fact  that  there  was  no  purpose  of 
return  Justify  the  use  of  the  word  "export" 
Coal  placed  on  a  steamer  in  San  Francisco 
to  be  consumed  in  propelling  that  vessel  to 
San  Diego  would  never  be  so  designated. 
Another  country  or  state  as  the  intended  des- 
ignation of  the  goods  is  essential  to  the  idea 
of  exportation.  Swan  ft  Finch  Co.  v.  United 
States,  23  Sup.  Ct  702^  703,  190  U.  S.  143,  47 
U  Ed.  984. 

Fed.  Const  art  1,  I  9,  par.  6,  providing 
that  no  tax  or  duty  shall  be  laid  on  articles 
exported,  means  a  duty  levied  on  goods  in 
course  of  exportation,  because  of  their  in- 
tended exportation,  and  not  a  tax  or  duty  on 
property  while  contained  in  a  factory,  which 
is  levied  on  every  such  article,  without  re- 
gard to  whether  or  not  it  be  for  exportation, 
even  if  such  article  in  fact  be  intended  for 
exportation.  Turpln  v.  Burgess,  6  Sup.  Ct 
Rep.  835,  836,  117  U.  S.  604,  29  L.  Ed.  988. 

"Exporting,"  as  used  in  an  Indictment 
for  exporting  a  slave,  means  the  taking  or 
carrying  of  the  slave  out  of  the  state  as  an 
article  of  trade  or  merchandise.  Export  is  a 
mercantile  term,  and  means  to  send  or  carry 
out  of  the  state  for  the  purpose  of  sale, 
trade,  or  disposition.  It  does  not  include 
carrying  a  slave  as  a  body  servant  for  the 


master's  own  use  and  bringing  him  back. 
State  T.  Turner  (Del.)  6  Har.  501,  502. 

The  transportation  of  persons  and  pas- 
sengers does  not  come  within  the  provisions 
of  the  United  States  Constitution  declaring 
that  no  state  shall  without  consent  of  Con- 
gress lay  any  impost  or  duties  on  imports 
or  exports,  since  an  export  is  a  thing  ex- 
ported, and  not  a  person.  Ex  parte  Martin, 
7  Nev.  140,  142,  8  Am.  Rep.  707;  Crandall 
V.  Nevada,  6  Wall.  35,  37.  18  L.  Ed.  744; 
People  V.  Campagnie  Geuerale  Trans-Atlan- 
tique  (U.  S.)  10  Fed.  357,  361. 

A  dead  body  of  a  human  being  not  being 
property,  such  body  is  not  an  export  within 
the  constitutional  provision  that  no  state 
shall  levy  any  duty  on  exports.  In  re  Wong 
Yung  Quy  (U.  S.)  2  Fed.  624. 

The  term  "exported,"  as  used  in  Rev. 
St  §  2600,  providing  that  on  the  reimporta- 
tion of  articles,  once  "exported,"  of  the 
growth,  product,  or  manufacture  of  the 
United  States,  there  should  be  paid  a  certain 
duty,  means  carried  from  one  country  into 
another  and  there  unloaded;  and  it  is  en- 
tirely immaterial  whether  or  not  the  owner 
Intended  to  bring  them  back  again.  The  dic- 
tionary meaning  of  the  term  "export"  is  '*to 
carry  from  a  state  or  country,  as  wares  in 
commerce;  to  send  goods  and  merchandise 
from  one  country  to  another."  The  term  is 
the  direct  converse  of  import  which  means 
to  bring  into  a  country  merchandise  from 
abroad.  Import  signifies  etymologlcally  "to 
bring  in";  export  *to  carry  out"  Kidd  v. 
Flagler  (U.  S.)  64  Fed.  367.  369. 

Pork  owned  by  nonresidents  of  a  dty, 
which  had  been  brought  there  by  them  to 
be  slaughtered,  cured,  and  stored  there  sub- 
ject to  their  order,  was  not  an  export  within 
the  meaning  of  the  dty  charter  exempting 
from  taxation  property  intended  for  export 
Powell  V.  City  of  Madison,  21  Ind.  336. 

Act  Pa.  April  14, 1836, 1 1,  providing  that 
all  flour  of  wheat  flour  of  rye,  and  meal 
made  of  Indian  com  shall,  if  "designed  for 
exportation"  from  either  of  the  places  named 
in  the  section,  be  liable  to  be  inspected  at 
those  places,  cannot  be  construed  as  mean- 
ing only  that  flour  designed  for  exportation 
to  nations  or  countries  foreign  to  the  United 
States,  but  includes  flour  designed  for  ex- 
portation to  any  other  state  of  the  Union. 
Commonwealth  v.  E:ing  (Pa.)  1  Whart  448, 
465. 

The  Legislature  has  on  various  occasions 
used  the  word  "exportation"  in  a  sense  less 
extensive  than  the  exporting  of  commodities 
to  foreign  ports  or  places,  and  in  the  more 
restrained  sense  of  carrying  commodities 
from  one  port  to  another  within  the  king- 
dom; and,  where  the  language  of  an  act  of 
Parliament  is  ambiguous,  that  construction 
is  to  be  adopted  which  Is  most  favorable  to 
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the  public.  Therefore,  where  an  act  of 
Parliament  contained  a  clause  authorizing 
a  railway  company  to  demand  a  rate,  not 
exceeding  4d.  per  mile,  on  all  coal  carried 
along  the  railway,  and  the  subsequent  clause 
directed  that  for  all  coal  "shipped  for  ex- 
portation" a  rate  not  exceeding  i/jd.  per  ton 
per  mile  should  be  charged,  coal  shipped  for 
London  was  to  be  considered  as  shipped  for 
exportation.  Barrett  v.  Stockton,  2  Man.  & 
G.  134,  163;  Stockton  &  D.  Ry.  Co.  v.  Bar- 
rett,  7  Man.  &  G.  870,  879. 

Exportation  Is  not  the  clearance  out- 
ward, but  the  actually  going  out  of  the 
port;  and  If  a  vessel  be  cleared  outwards, 
and  has  paid  the  export  duty,  and  new  ex- 
port duties  are  laid  before  she  actually  leaves 
port,  the  new  duties  attach  to  the  cargo. 
United  States  v.  Lyman,  26  Fed.  Cas.  1024, 
I02a 

EXPOSE. 

Rev.  St.  1846,  c.  153.  §  31,  2  Comp.  Laws 
1857,  9  574,  providing  that  if  a  father  or 
mother  of  any  child  under  the  age  of  six 
years,  or  any  person  to  wliom  such  child 
shall  have  been  confided,  shall  expose  such 
child  In  any  street,  house,  field,  or  other 
place  with  Intent  wholly  to  abandon  it,  he  or 
she  shall  be  punished,  etc.,  should  be  con- 
strued to  mean  to  place  the  child  in  such  a 
place  as  to  hazard  it  to  personal  injury,  or 
as  to  peril  Its  life  or  health,  or  produce 
severe  suffering  or  serious  bodily  harm.  To 
leave  a  child,  with  intent  to  wholly  abandon 
it,  in  a  house  or  other  place  where  It  would 
be  certain  to  be  cared  for,  would  not  con- 
stitute the  exposure  contemplated  by  the 
statute.  Expose  means,  in  its  general  sense, 
as  defined  by  Webster,  "to  remove  from  shel- 
ter; to  place  In  a  situation  to  be  affected  and 
acted  on";  in  reference  to  paying,  "to  make 
liable";  "to  subject"  (referring  to  the  cus- 
tom of  some  nations  to  expose  their  child- 
ren); "to  cast  out  to  chance";  "to  place 
abroad  or  In  a  situation  unprotected."  If 
the  acts  of  the  party  leaving  or  abandoning 
the  child,  viewed  in  connection  with  the  time, 
place,  and  all  the  accompanying  and  surround- 
ing circumstances,  subject  the  child  to  the 
hazard  of  personal  injury,  it  Is  an  exposure. 
A  bare  possibility  of  Injury  would  not  con- 
stitute the  exposure;  but  if,  from  all  the  sur- 
rounding circumstances,  the  party  leaving 
the  child  had  reasonable  ground  to  apprehend 
or  fear  that  such  injury  might  result  to  the 
child,  accompanied  with  intent  wholly  to 
abandon  It,  It  Is  an  exposure  within  the 
statute,  and  the  crime  is  complete.  A  party 
seeking  to  abandon  a  child,  and  with  that 
intent  leaving  it  at  night,  even  at  the  door 
of  a  stranger^s  dwelling,  without  previous 
notice,  sheuld  not  be  satisfied  VTith  ringing 
the  bell  or  making  an  alarm  at  the  door,  and 
then  leaving  the  child  to  the  chances  which 


might  await  it,  or  whether  the  child  woulil 
be  discovered,  or.  If  discovered,  taken  in 
charge;  but  he  should  remain  within  vie  tit 
until  he  sees  that  it  has  found  the  protection 
of  another,  and.  If  he  neglects  this  preoau- 
tion,  he  must  at  his  peril,  take  care  that  ft 
be  under  circumstances  which  do  not  8ul>- 
ject  the  child  to  hazard  or  injury,  for,  it  be 
does,  it  is  to  "expose"  the  child  within  tlie 
meaning  of  the  statute.  Shannon  t.  People, 
5  Mich.  71,  00. 

Deposit  distingriiifllied* 

In  Rev.  Laws,  9  4191,  providing  for  ttie 
punishment  of  any  person  who  willfully  and 
maliciously  exposes  a  poisonous  substance 
with  intent  that  it  should  be  taken  by  a 
horse,  cattle,  sheep,  or  swine  of  any  person, 
"expose"  is  not  equivalent  to,  nor  synony- 
mous with  "depositing,"  as  used  in  an  in- 
formation charging  defendant  with  deposit- 
ing poison  on  hay,  contrary  to  the  statute. 
Deposit  and  expose  not  only  do  not  mean  tbe 
same  thing,  but  are  often — ^perhaps  general- 
ly— used  to  express  opposite  ideas.  Things 
are  often  deposited  so  as  to  not  be  exposed, 
and  for  that  purpose  one  word  scarcely  sug- 
gests the  other;  hence  the  Information  does 
not  charge  the  offense  defined  by  the  statute. 
State  V.  Pratt,  54  Vt  484,  480. 

Expose  for  sale. 

In  the  statute  providing  that  no  person 
shall  "expose  to  sale"  any  wares,  merchan- 
dise, fruits,  herbs,  goods  or  chattels  on  Sun- 
day, the  prohibition  is  directed  against  tbe 
public  exposure  of  commodities  to  sale  in 
the  streets,  or  in  stores  or  shops  or  other 
places.  It  has  no  reference  to  mere  private 
contracts  which  are  made  without  violat- 
ing or  tending  to  produce  a  violation  of  the 
public  order  and  solemnity  of  the  day.  Boy- 
ton  V.  Page  (N.  Y.)  13  Wend.  425,  432;  Eberle 
V.  Mehrbach.  55  N.  Y.  682. 

"Exposure  for  sale,"  as  used  In  a  com- 
plaint drawn  under  Laws  1801,  c.  58,  $  1« 
charging  defendant  with  the  exposure  for 
sale  of  oleomargarine  in  Imitation  of  butter, 
does  not  include  the  keeping  of  the  article 
in  a  closed  and  covered  refrigerator,  so  that 
it  could  not  be  seen  by  customers.  Common- 
wealth y.  Byrnes,  33  N.  E.  343,  158  Mass. 
172. 

A  statute  punishing  the  illegal  exi>oslng 
for  sale  of  intoxicating  liquors,  requires  an 
offer  of  the  liquor  by  exposing  it  to  those  who 
would  become  purchasers;  and  where  the 
liquor  was  concealed  or  deposited  where  its 
presence  could  not  be  known  to  the  public  It 
was  not  exposed  for  sale.  Commonwealth  v. 
McCue,  121  Mass.  358,  359. 

Whether  a  defendant  exposes  or  keeps 
for  sale  intoxicating  liquor,  or  both  keeps 
and  exposes  them  for  sale,  it  is  but  one  of- 
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fense  under  St  1875,  c.  99,  S  L     Common- 
wealth v.  Atkins,  136  Mass.  160,  161. 

Laws  1897,  c  76,  9  1,  providing  tbat  no 
person  shall  go  about  from  town  to  town, 
or  from  place  to  place  in  the  same  town, 
exposing  for  sale  any  goods,  wares,  or  mer- 
chandise, without  a  license,  cannot  be  con- 
strued to  include  the  soliciting  of  orders  by 
a  person  for  his  employers,  a  ficm  having  a 
permanent  place  of  business  in  the  state,  and 
subsequently  delivering  the  goods  thus  or- 
dered, he  not  carrying  any  goods  about  with 
him  for  sale,  nor  exposing  any  for  that  pur- 
pose. State  V.  Wells,  45  Atl.  143,  144,  69 
N.  H.  424,  48  L.  R.  A.  99. 

"Expose  to  sale/'  as  used  in  Act  Dea 
14,  1863,  providing  that  in  all  cases  in  which 
common  carriers  have  a  lien  on  any  goods 
on  account  of  the  costs  or  expenses  of  car- 
riage, storage,  or  labor  they  may  expose  to 
sale  at  public  auction  such  goods,  means  to 
exhibit,  to  bring  in  view,  to  display,  to  point 
out  or  show  to  the  bystanders.  Selling 
trunks  with  the  goods  locked  up  in  them,  and 
describing  the  contents  as  unknown,  with- 
holds from  the  bidders  all  knowledge  of  the 
character  or  value  of  the  contents,  and  dear- 
ly is  not  within  the  meaning  of  the  law 
which  directs  the  manner  of  sale.  Adams 
Exp.  Co.  V.  Schlessinger,  75  Pa.  (25  P.  P. 
Smith)  246,  256. 

Expose  to  view. 

Where  the  charter  of  a  turnpike  com- 
pany requires  them  to  keep  their  rates  of 
toll  ''exposed  to  view,"  such  phrase  means 
exposed  to  the  view  of  travelers  passing  the 
gate,  and  it  is  not  sufficient  that  the  rates 
of  toll  be  written  and  pasted  up  in  a  toll- 
house. Centre  Turnpike  Co.  v.  Smith,  12  Vt 
212,  216 

Exposed  plaoes. 

''Exposed  places,"  as  used  in  a  city  char- 
ter giving  the  city  power  to  compel  or  cause 
the  making  of  railings  at  exposed  places  in 
the  streets,  means  dangerous  places.  Hub- 
bell  V.  City  of  Yonkers,  10  N.  E.  858,  860, 
104  N.  Y.  434,  58  Am.  Rep.  522. 

Exposed  to  contasioiu  disease. 

In  Laws  1893,  c.  661,  art.  2,  §  24,  pro- 
viding that  the  board  of  health  shall  require 
the  isolation  of  all  persons  affected  witb  or 
exposed  to  contagious  diseases,  exposed 
means  an  actual  exposure,  and  not  a  mere 
possibility,  such  as  the  likelihood  of  a  per- 
son being  infected  because  he  is  in  the  ex- 
press business  and  may  handle  infected 
goods,  and  go  into  infected  districts.  In  re 
Smith,  40  N.  E.  497,  498,  146  N.  Y.  68^  28 
L.  R.  A.  820,  48  Am.  St  Rep.  769. 

Eieposed  to  injury. 

A  brother  of  deceased,  who  died  single, 
and  who  la  one  of  the  heirs  at  law  and 


largely  interested  in  the  estate,  is  one  ex- 
posed to  injury  within  a  statute  providing 
for  an  action  by  one  exposed  to  injury  against 
an  executor  who  shall  waste  the  estate. 
Appeal  of  Treat,  40  Conn.  288,  291. 

EXPOSUBE. 

See  "Dangerous  Exposure";  "Indecent 
Exposure";  "Intentional  Exposure"; 
"Willful  Exposure  to  Danger";  "Vol- 
untary Exposure." 

Exposure  is  the  state  of  being  exposed; 
openness  to  danger;  accessibility  to  anything 
that  may  affect,  especially  detrimentally.  It 
is  a  word  much  used  in  the  business  of  in- 
surance in  the  sense  of  this  definition  to  in- 
dicate danger  of  destruction  or  injury  by  fire 
to  property  insured  from  external  sources, 
and    not    inherent    to    the   property    itself. 

I  Davis  V.  Western  Home  Ins.  Co.,  46  N.  W. 

:  1073,  1074,  81  Iowa,  496,  10  L.  R.  A.  859,  25 

'  Am.  St  Rep.  509. 

The  phrase  "exposure  or  occupation 
classed  by  this  company  as  more  hazardous," 
in  a  life  policy,  was  construed  to  mean  dis- 
tinct classified  occupations  or  employments, 
such  as  railroad  conductors,  brakemen,  engi- 
neers, blacksmiths,  carpenters,  etc.  Miller 
V.  Travelers'  Ins.  Co.,  40  N.  W.  839,  840,  39 
Minn.  548. 

In  an  accident  policy  providing  that,  "if 
the  insured  is  injured,  fatally  or  otherwise, 
by  any  occupation  or  exposure  classed  by 
the  company  as  more  hazardous  than  that 
stated"  in  the  application,  the  company's  li- 
ability shall  be  for  such  principal  sum  or 
weekly  Indemnity  as  the  premium  paid  will 
purchase  at  the  rate  fixed  for  such  Increased 
hazard,  exposure  means  risks  arising  from 
the  business,  occupation,  or  employment 
Hoffman  v.  Standard  Life  &  Accident  Ins. 
Co.,  87  S.  E  466,  467,  127  N.  C.  337. 

"Exposure,"  as  used  in  an  insurance  pol- 
icy relieving  the  company  from  liability  in 
case  of  exposure  to  danger,  does  not  exempt 
the  company  from  mere  thoughtlessness  on 
the  part  of  the  assured,  and  implies  an  in- 
teutlonal  act.  Irwin  v.  Phcenix  Accident  & 
Sick  Ben.  Ass'n,  86  N.  W.  1036,  127  Mich. 
630. 

Exposiire  of  the  person. 

Mr.  Bishop  defines  exposure  of  the  per- 
son to  be  such  an  intentional  exhibition  in 
a  public  place  of  the  nailed  human  body  as 
is  calculated  to  shock  the  feelings  of  chastity 
in  those  who  witness  it  "or  to  corrupt  their 
morals."  Oilmore  T.  State,  45  S.  E.  226,  227, 
118  Oa.  299. 

Ezposnre  to  mmeeessarj  daiiser. 

In  a  contract  of  accident  insurance  pro- 
viding that  no  claim  for  insurance  shall  be 
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made  when  deatb  or  injury  may  bave  hap- 
pened In  consequence  of  "exposure  to  on- 
neceaaary  danger,  hazard,  or  perilous  adven- 
ture," such  phrase  is  equivalent  to  negli- 
gence, and  hence  where  the  facts  were  suf- 
ficient to  show  that  the  deceased  was  guilty 
of  negligence  at  the  time  he  met  his  death 
it  constituted  an  exposure  to  unnecessary 
danger,,  within  the  meaning  of  the  policy,  i 
Sawtelle  v.  Railway  Pass.  Assur.  Co.,  21 
Fed.  Gas.  555,  556. 

Where  a  policy  of  accident  Insurance 
does  not  cover  death  or  injury  resulting* 
from  "exposure  to  unnecessary  danger/*  the 
act  of  the  insured  in  Jumping  from  a  rapidly 
moving  freight  car  without  any  reasonable 
cause  therefor,  on  a  dark  night,  is  an  act 
of  gross  negligence,  precluding  recovery  un- 
der the  policy  for  the  injuries  sustained.  The 
expression  plainly  Includes  all  causes  of  ex- 
posure to  unnecessary  danger  where  such 
exposure  Is  attributable  to  negligence  on 
the  part  of  the  insured;  that  is,  the  excep- 
tion was  Intended  to  hold  the  insured  re- 
sponsible for  the  exercise  of  ordinary  care. 
Shevlln  v.  American  Mut  Ace.  Ass*n,  68  N. 
W.  866,  867,  94  Wis.  180,  86  L.  R.  A.  62. 

Under  a  policy  of  Insurance  against  ac- 
cident which  provides  that  no  claim  shall  be 
valid  when  the  death  or  injury  happens  in 
consequence  of  exposure  to  obvious  or  un- 
necessary danger,  no  recovery  can  be  had 
for  the  death  of  the  assured,  which  is  caused 
by  his  being  struck  by  a  train  while  running 
along  the  tracks  in  front  of  it,  in  the  night- 
time, for  the  purpose  of  getting  on  a  train 
approaching  in  the  opposite  direction  on  a 
parallel  track.  Tuttle  v.  Travelers'  Ins.  Go., 
134  Mass.  175, 176,  45  Am.  Rep.  816. 

EXPOSURES. 

An  interrogatory  In  an  application  for 
fire  insurance  asked  ''the  relative  situation  ! 
(of  the  property  Insured)  as  to  other  build- 
ings, the  distance  to  each  within  10  rods,"  | 
and  the  printed  form  concluded  with  the  I 
statement,  "All  'exposures*  within  ten  rods 
are  mentioned.'*    Held,  that  the  application 
constituted  a  warranty  that  no  other  build- 
ings than  those  named  therein  existed  with- 
in 10  rods,  since  the  term  "exposures"  means, 
in  the  connection  used,  precisely  the  same  ' 
thing  as  buildings.    Ghaffee  v.  Gattaraugus 
County  Mut  Ins.  Go.,  18  N.  Y.  376,  379. 


EXPOSITORY  STATUTE. 

An  expository  statute  Is  one  which  is 
substantially  in  the  nature  of  a  mandate  to 
the  courts  to  construe  and  apply  a  former 
law  not  according  to  judicial,  but  according 
to  legislative,  judgment  Lindsay  v.  United 
States  Savings  &  Loan  Go.,  24  South*  171, 
174»  120  Ala.  156,  42  L.  R.  A.  783. 


EXPRESS. 

See  "Clearly  Expressed.** 

The  word  "express"  means  given  In  di- 
rect terms,  not  Implied,  not  dubious,  dear, 
definite,  explicit,  plain,  manifest  State  ▼. 
Denny,  21  N.  £.  274,  279,  118  Ind.  449,  4  L..  B. 
A.  65;  McGuhre  v.  Allen,  18  8.  W.  282,  285» 
106  Mo.  408. 

"Expressed,"  as  used  in  an  agreement 
of  reference  leaving  all  differences  to  arbitra- 
tion, the  arbitration  to  pass  only  upon  tbe 
proper  interpretation  of  the  rights  of  eaeli 
of  the  contracting  parties  as  expressed  by 
the  contract  and  its  renewals,  means  no 
more  than  if  the  agreement  had  declared  it 
the  referee's  duty  to  pass  only  upon  tlie 
proper  interpretation  of  the  right  of  each  of 
the  contracting  parties  under  the  contract 
and  its  renewals.  Straus  v.  Wanamaker, 
34  Aa  648,  655,  175  Pa.  213. 

The  words  ''express"  and  "special,*'  as 
used  in  the  statute,  providing  that  an  agent's 
authority  to  execute  a  note  for  another  must 
be  express  and  special,  are  used  in  contradis- 
tinction to  ''implied"  and  "general."  How- 
oott  V.  Kllboum,  44  Ark.  218,  215. 

As  deslsiuite. 

In  a  statute  authorizing  a  town  to  sub- 
scribe for  shares  of  the  capital  stock  of  a  rail- 
road company  and  to  borrow  money  to  pay 
for  such  shares  on  obtaining  the  written  con- 
sent of  two-thirds  of  the  taxpayers  of  the 
town,  expressing  the  corporation  to  which  the 
money  to  be  borrowed  by  the  town  shall  be 
paid,  the  statute  does  not  require  that  the 
taxpayers  should  express  (that  is,  designate) 
the  company  by  Its  name.  Any  mode  or  de- 
scription that  designated  It  was  sufficient 
Sclpio  V.  Wright,  101  U.  S.  665,  670,  25  L. 
Ed.  1037. 

Expressed  in  the  title. 

The  word  "expressed,"  as  used  In  Const 
art  3,  S  23,  providing  that  tbe  subject  of  any 
private  or  local  law  shall  be  expressed  in  the 
title,  is  peculiar,  and  does  not  mean  that  the 
subject  should  be  stated  in  so  many  words  in 
the  title  of  the  bill,  but  that  it  should  be 
shown  forth,  made  apparent  expressed  so 
that  by  reflection  the  mind  may  grasp  it 
OXeary  v.  Gook  Gounty,  28  111.  (18  Peck) 
534,  537. 


Gonst  art  3,  9  16,  provides  that  no  local 

or  private  bill  shall  embrace  more  than  one 

subject,  which  shall  be  expressed  in  the  title. 

Held,  that  it  is  not  requisite  that  the  most 

expressive  title  shall  be  adopted,  as  the  de- 

I  gree  of  particularity  with  which  the  title  of 

!  the  act  is  to  express  its  subject  rests  In  the 

1  Legislature's  discretion;  and,  where  the  title 

I  expresses  a  general  purpose  or  object  ftH 

I  matters  reasonably  connected  with  It  are  ger- 
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mane  thereto,  and  hence  an  act  entitled  *'An 
act  to  amend  the  several  acts  In  relation  to 
the  city  of  Rochester"  (Laws  1872,  c  771),  is 
comprehensive  enough  to  embrace  all  the  de- 
tails of  city  charter  and  government-  People 
V.  Briggs.  60  N.  Y.  558,  557. 

Where  the  subject  of  a  bill  is  clearly 
stated  in  the  title,  ft  is  not  obnoxious  to  the 
clause  of  the  Constitution  providing  that  an 
act  shall  express  the  subject  clearly  in  its 
title,  on  account  of  the  presence  in  it  of  any 
provisions  that  are  germane  to  the  subject 
expressed  in  the  title,  or  that  would  be  nat- 
urally suggested  by  it  as  necessary  or  appro- 
priate to  the  complete  accomplishment  of  the 
purpose  it  discloses.  Tabor  y.  Commercial 
Nat  Bank,  62  Fed.  383,  887,  10  O.  O.  A.  429. 

EXPBE8S  AOOEPTANOE. 

Acceptance  is  express  when  the  heir  as- 
sumes the  quality  of  heir  in  an  unqualified 
manner,  in  some  authentic  or  private  in- 
strument or  in  some  judicial  proceeding. 
Civ.  Code  La.  1900,  art  988. 

EXPBE88  AOREEMEHT. 

An  express  agreement  is  where  the  par- 
ties thereto  expressly  agree.  Cuneo  v.  Guneo, 
59  S.  W.  284,  285,  24  Tex.  Civ.  App.  430. 

EXPRESS  ASSENT. 

An  indorsement  In  blank  of  a  check  pay* 
able  to  the  indorser  is  an  express  assent  by 
the  wife  in  writing,  within  a  statute  provid- 
ing that  such  assent  is  necessary  in  order  to 
authorize  the  husband  to  dispose  of  the  wife's 
property  for  his  own  benefit  McGuire  t.  Al- 
len, 18  8.  W.  282,  285,  108  Mo.  408. 

Act  March  80,  1871,  providing  that  per- 
sonal property  of  the  wife  shall  not  be  deem- 
ed reduced  to  possession  by  her  husband  with- 
out the  express  assent  of  the  wife,  does  not 
require  that  the  assent  shall  be  established 
by  evidence  proving  words  spoken  or  written 
by  her,  and  tf  it  be  clearly  proven  that  the 
wife  was  called  to  act  upon  a  definite  pro- 
posal that  she  should  consent  to  her  hus- 
band's reduction  to  possession  of  a  specific 
article  of  her  property  for  his  own  use,  and 
she  did  act  affirmatively  upon  that  proposal, 
the  assent  is  express  within  the  meaning  of 
the  statute.  Franc  v.  Nirdlinger,  41  Ohio  St 
298,  SOL 

EXPRESS  BUSINESS. 

Express  business  involves  the  idea  of  reg- 
ularity as  to  route  or  time,  or  both;  and  a 
person  not  running  regular  trips  or  other  reg- 
ular routes,  but  merely  performing  certain 
services  on  calls  and  at  special  request  is  not 
engaged  in  the  express  business.  Pacific  Exp. 
Ca  V.  Seibert  44  Fed.  310,  319;   Retzer  v. 


Wood,  8  Sup.  Gt  104,  166,  109  U.  8.  185,  27 
Im  Ed.  900. 

It  has  been  held  that  "express  business*' 
is  a  branch  of  the  carrying  trade  that  has, 
by  the  necessities  of  commerce  and  the  usa- 
ges of  those  engaged  In  transportation,  be- 
come known  and  recognized  so  as  to  require 
the  court  to  take  notice  of  the  same  as  dis- 
tinct from  the  ordinary  transportation  of  the 
large  mass  of  freight  usually  carried  on 
steamboats  and  railroads.  Pfister  v.  Central 
Pac.  Ry.  Co.,  11  Paa  68%  691,  70  Cat  169, 
59  Am.  Rep.  404. 

EXPRESS  GAB. 

As  freight  car,  see  "Freight  Car.** 

EXPRESS  OOMPANT. 

Business  of,  see  "Business.** 

An  express  company  is  a  species  of  com- 
mon carrier  to  which  have  been  accorded  im- 
portant privileges,  and  which,  from  the  na- 
ture of  its  business,  incurs  great  responsibil- 
ity. These  companies  originate  out  of  the 
necessity,  in  conducting  the  growing  com- 
merce of  the.  world  through  the  agency  of 
railroads  and  steamboats,  for  securing  the 
safe  carriage  and  speedy  delivery  of  small 
but  valuable  packages  of  goods  and  money. 
Alsop  V.  Southern  Exp.  Co.,  104  N.  a  278»  288, 
10  S.  E.  297,  300,  6  L.  R.  A.  27L 

The  term  "express  company,"  as  used  in 
the  chapter  relating  to  the  listing  of  personal 
property  for  taxation,  Includes  any  person  or 
persons,  Joint-stock  association  or  corpora- 
tion, wherever  organized  or  incorporated,  en- 
gaged in  the  business  of  conveying  to,  from, 
or  through  this  state,  or  any  part  thereof, 
money,  packages,  gold,  silver,  plate,  or  other 
articles  by  express,  not  including  the  ordi- 
nary lines  of  transportation  or  merchandise 
or  property  in  this  state.  Bates'  Ann.  St 
Ohio  1904,  9  2777.  For  similar  definitions, 
see  Ann.  St  Ind.  T.  1899,  §  4954;  Comp.  Laws 
N.  M.  1897,  9  3926;  Civ.  Code  S.  O.  1902,  9 
289. 

EXPRESS  OONDITION. 

An  "express  condition,"  otherwise  called 
a  "condition  in  deed,"  is  one  declared  in 
terms  of  the  deed  or  instrument  by  which  the 
estate  is  created.  Raley  v.  Uncatilla  County, 
13  Pac.  890,  894,  15  Or.  172,  8  Am.  St  Rep. 
142. 

A  conveyance  of  land  upon  express  con- 
dition that  the  purchaser  shall  keep  a  certain 
fence  in  repair,  will  be  construed  as  a  cove- 
nant, and  not  as  a  condition.  Hartung  v. 
Witte,  18  N.  W.  175,  177,  59  Wia  285. 

The  words  "upon  express  condition"  will 
not  always  be  held  to  create  oonditiooai  as  the 
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Iaw»  because  of  Its  abhorrence  of  a  forfei- 
ture, will  consider  such  clauses  in  a  deed  to 
be  covenants,  rather  than  conditions,  when- 
ever this  can  reasonably  be  done.  Brown  v. 
Chicago  ac  N.  W.  R.  Co.  (Iowa)  82  N.  W.  1003, 
1004. 

EXPRESS  CONSENT. 

See  '^Express  Assent** 


EXPRESS  CONTRACT, 

An  express  contract  may  be  defined  to  be 
an  agreement  whose  terms  are  openly  uttered 
or  expressed  by  the  contracting  parties.  Linn 
V.  Ross,  10  Ohio,  412,  414,  36  Am.  Dec.  95; 
Wlckham  v.  Well,  17  N.  Y.  Supp.  518,  519; 
Thompson  t.  WoodruflC,  47  Tenn.  (7  Cold.) 
401,409. 

Express  contracts  are  such  as  are  volun- 
tarily made  by  the  parties  thereto.  Grevell 
V.  Whiteman,  65  N.  Y.  Supp,  974,  975,  32 
Misc.  Rep.  279. 

An  express  contract  Is  one  where  a  bar- 
jcain  has  been  made  by  the  two  parties  cover- 
ing the  subjects  in  question.  Coffroth  v. 
Somerset  County,  19  Pa.  Co.  Ct  R.  354,  858. 

An  express  contract  is  one,  the  terms  of 
which  are  stated  in  words.  Rev.  St  Okl. 
1903,  S  776;  Civ.  Code  Cal.  1903,  §  1G20;  Rev. 
Codes  N.  D.  1899,  9  3883;  Civ.  Code  S.  D. 
1903.  S  1234. 

To  make  a  contract  an  express  one  it  is 
not  necessary  for  the  party  to  be  bound  to 
have  direct  communication  with  the  other 
party.  He  may  become  so  bound  by  an  agent, 
for  the  act  of  an  agent  will  establish  the 
privity  required  by  law  between  the  contract- 
ing parties.    Buie  v.  Shipman,  46  N.  a  10, 12. 

Implied  eontraot  distinsuiftlied. 

The  distinction  between  an  express  and 
an  implied  contract  is  that  the  first  is  proved 
by  an  actual  agreement  and  the  other  by  cir- 
cumstances in  the  course  of  dealing  between 
the  parties.  McCarthy  v.  City  of  New  York, 
96  N.  Y.  1,  8,  48  Am.  Rep.  601  (citing  Hill. 
Cont  54;  Add.  Cont  22). 

The  term  "express  contract"  differs  from 
the  term  "implied  contract"  in  the  true  sense 
of  the  latter  term  in  the  mere  fact  of  dif- 
ference in  the  mode  of  proof.  Express  con- 
tracts are  proved  by  showing  that  the  terms 
were  expressly  agreed  upon  by  the  parties, 
while  in  the  other  case  the  terms  are  infer- 
red as  a  matter  of  fact  from  the  evidence 
offered  of  the  circumstances  surrounding  the 
parties,  making  it  reasonable  that  a  contract 
existed  between  them  by  tacit  miderstanding. 
Columbus,  H.  V.  &  T.  Ry.  Co.  v.  Gaffney,  61 
N.  E.  152, 168,  66  Ohio  St  104. 

An  express  contract  is  one  whose  terms 
are  stated  in  parol  or  writing^  while  an  im- 


plied contract  is  a  matter  of  inference  or  de- 
duction. It  creates  an  obligation  akin  to  duty. 
As  a  special  contract  is  one  of  peculiar  terms 
or  provisions,  an  express  contract  may  or 
may  not  be  special,  but  a  special  contract  is 
always  express.  Pence  y.  Beckman,  39  N.  E. 
169,  170,  11  Ind.  App.  263,  64  Am.  St  Rep. 
505. 

"An  express  contract  is  one  to  which  the 
minds  of  the  parties  have  assented,  while  the 
latter  are  those  implied  by  law  from  the 
facts  and  circumstances  of  the  ti*ansaction, 
although  they  are  even  against  the  consent  of 

[  the  party  to  be  bound.  The  distinction  be- 
tween an  express  contract  and  an  implied 
one  is  that  in  one  the  invalidity  arises  direct- 
ly from  the  contract  while  in  the  other  the 
contract  is  implied    or  arises  from  the  lia- 

j  billty."     An    implied   contract  never   exists 

I  except  in  the  absence   of  an   express  one. 

'  Musgrove  v.  City  of  Jackson,  59  Miss.  390^ 

,392. 


The  terms  "express  contract"  and  "con- 

I  tract  implied  in  fact"  are  used  to  indicate  a 

;  difference  in  the  character  of  the  evidence  by 

I  which   a    simple   contract   is   proved.     The 

,  source  of  the  obligation  in  each  case  is  the 

intention  of  the  parties.    Keener,  Quasi  Cont 

5.    A  "contract  implied  in  law,"  on  the  other 

hand,  denotes  not  the  evidence,  but  the  source 

of  the  obligation.    Id.    It  is  a  quasi  contract 

;  created  by  the  law,  without  the  intent  of  the 

parties  to  the  contract,  and  even  against  their 

I  intention.     Bliss   v.   Hoyt's  Estate,  41   Atl. 

1026,  1027.  70  Vt  534. 

I  Contracts  are  dependent  upon  the  inten- 
I  tions  of  parties  and  the  meeting  of  the  minds, 
and  when  these  intentions  are  expressed  it 
I  is  an  express  contract  As  distinguished  from 
implied  contracts,  an  express  contract  is  said 
to  be  one  in  which  the  terms  are  expressly 
agreed  on  by  the  parties,  while  in  the  im- 
plied contracts  they  are  inferred  as  a  matter 
of  fact  from  the  circumstances  surrounding 
the  parties,  making  it  reasonable  that  a  con- 
tract existed  between  them  by  tacit  under- 
standing. A  party  performing  services  that 
should  have  been  performed  by  another,  with- 
out any  expectation  of  compensation,  or  with- 
out any  intention  of  claiming  any  reward 
therefor,  will  be  unable  to  show  any  meet- 
ing of  the  minds  sufficient  to  establish  an  ex- 
press contract  Columbus,  H.  V.  &  T.  Ry.  Co. 
V.  Gaffney,  61  N.  E.  152,  153,  65  Ohio  St  104. 

Neither  an  express  contract  nor  one  of 
implication  can  come  into  existence  unless 
the  parties  sustain  contract  relations,  and 
the  difference  between  the  two  forms  con- 
sists in  the  mode  of  substantiation,  and  not 
in  the  nature  of  the  thing  itself.  To  consti- 
tute either  one,  the  parties  must  occupy 
towards  each  other  a  contract  status,  and 
there  must  be  that  connection,  mutuality  of 
will,  and  interaction  of  parties  generally  ex- 
pressed, though  not  very  clearly,  by  the  term 
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"privity."  Without  tbla,  a  contract  by  Im- 
plication is  quite  imposeible.  Woods  y. 
Ayres,  39  Mich.  845,  350»  33  Am.  Bep.  396. 

EXPRESS  OORPORATIOlf. 

An  express  corporation  is  where  an  in- 
dividual or  body  is  expressly  constituted  or 
declared  to  be  a  body  politic  or  corporate  by 
a  given  name,  and  for  a  specified  object  Its 
essential  powers,  according  to  its  nature  and 
object,  and  within  the  enumeration  of  the 
statute,  flow  from  this  act  of  creation,  and 
as  Incidents  of  the  body  created.  Warner  t. 
Beers  (N.  Y.)  23  Wend.  103,  17ft. 

EXPRESS  COVENANT. 

Express  covenants  are  those  stated  in 
words  more  or  less  distinctly  exposing  the  in- 
tent to  covenant.  McDonough  v.  Martin,  16 
S.  E.  59,  88  Ga.  675,  18  L.  B.  A.  343. 

EXPRESS  DEDICATION. 

If  the  owner  of  land  sets  it  apart  for  the 
use  of  the  public,  and  declares  that  such  is 
his  intention,  or  if  he  conveys  it  to  a  munici- 
pality or  to  a  trustee  to  hold  for  the  use  of 
the  public,  the  dedication  is  express.  City 
of  Athens  v  Burkett  (Tenn.)  59  S.  W.  404, 
408. 

To  constitute  an  express  common-law 
dedication  it  is  necessary  that  there  should 
be  an  appropriation  of  the  land  by  the  own- 
er to  the  public  use  by  some  express  mani- 
festation of  his  purpose  to  devote  the  land 
to  the  public  use.  City  of  San  Antonio  v. 
Sullivan,  57  8.  W.  42,  44,  23  Tex.  Civ,  App. 
619. 

A  dedication  may  be  express,  as  where 
an  intention  to  dedicate  is  expressly  mani- 
fested, as  by  an  explicit  oral  or  written  dec- 
laration or  deed  of  the  owner,  or  it  may  be 
implied  from  the  acts  and  conduct  of  the 
owner  of  the  land,  from  which  the  law  will 
imply  such  an  intent  Town  of  Kent  v. 
Prntt,  48  Atl.  418,  420,  73  Conn.  573  (citing 
Elliott,  Roads  &  S.  p.  90;  Ang.  Highw.  § 
143:  Noyes  v.  Ward,  19  Conn.  250-264; 
Dunn  V.  Sanford,  51  Conn.  445). 

An  express  dedication  of  land  is  made 
by  deed.  Close  v.  Swanson,  89  N.  W.  1043, 
1044.  64  Neb.  389  (citing  1  Bouv.  Law  Diet 
492). 

EXPRESS  DIRECTION. 

**Expres8,"  as  used  in  Gen.  St  I  1854, 
providing  that  a  will  shall  be  signed  by  testa- 
trix or  by  another  in  her  presence  and  by  her 
**express  directions,"  and  shall  be  signed  by 
three  or  more  witnesses,  does  not  necessarily 
require  an  expression  in  words,  but  a  desire 
may  be  indicated  in  acts,  and  is  sufficient  if 


it  be  a  direction  in  fact  though  not  in  words. 
Ex  parte  Leonard,  18  S.  E.  216,  218,  39  S.  C. 
518,  22  L.  B.  A.  302 ;  In  re  Bowen's  Estate, 
18  8.  E.  216,  218,  39  S.  C.  51& 

In  Comp.  St  1901,  c.  23,  §  127,  providing 
that  no  will  shall  be  effective  to  pass  any  es- 
i  tate,  nor  to  charge  or  in  any  way  affect  the 
same,  unless  in  writing,  and  signed  by  the 
testator,  or  by  some  person  in  his  presence 
or  by  his  express  direction,  the  word  **ex- 
press"  is  used  not  only  in  contrast  to  the 
word  "implied,"  but  to  some  extent  by  way 
of  emphasis,  so  that  it  is  incumbent  upon  the 
proponent  to  show  by  unequivocal  evidence 
that  the  testator  gave  the  direction  for  writ- 
ing his  name  consciously  and  explicitly,  and 
in  the  free  and  voluntary  exercise  of  his  fac- 
ulties. McCoy  V.  Conrad,  89  N.  W.  665,  669. 
64  Neb.  150. 

"Express  direction,"  as  used  in  a  stat- 
ute requiring  a  will  to  be  witnessed  by  the 
express  direction  of  the  testator,  means  not 
a  subsequent  act  of  ratification,  but  a  direc- 
tion preceding  the  act  to  be  done  in  obedi- 
ence to  it;  and  in  this  respect  a  direction 
expressed  in  words  differs  from  a  direction 
implied  from  subsequent  assent.  There  is  a 
maxim  that  ratification  is  equivalent  to  com- 
mand, but  it  is  not  equivalent  to  express  di 
rection.  Greenough  v.  Greenough,  11  Pa.  (1 
Jones)  489,  496,  51  Am.  Dec  567. 

EXPRESS  MAUCE. 

In  homioide. 

Express  malice  is  where  one  with  a  se- 
date mind  and  formed  design  kills  another, 
and  the  design  is  evinced  by  external  cir- 
cumstances, discovering  the  inward  inten- 
tion; as  by  lying  in  wait,  antecedent  men- 
aces, former  grudges,  or  concerted  schemes 
to  do  bodily  harm.  State  v.  Town  (Ohio) 
Wright  75,  76;  Sparf  v.  United  States,  15 
Sup.  Ct  273,  277,  156  U.  S.  51,  715,  39  L.  Ed. 
343;  United  States  v.  Lewis  (U.  S.)  Ill  Fed. 
630,  632;  Same  v.  Boyd  (U.  S.)  45  Fed.  851, 
857;  Same  v.  Carr  (U.  S.)  25  Fed.  Cas.  306, 308; 
State  V.  Neal,  37  Me.  468,  469;  Same  v.  Rel- 
dell,  14  Atl.  550,  9  Houst  (Del.)  470;  Same  v. 
Harrlgan,  31  AU.  1052,  9  Houst  (Del.)  369; 
Same  v.  Miller,  32  Atl.  137,  138,  9  Houst. 
(Del.)  564;  Same  v.  Lodge,  33  Atl.  312,  315. 
9  Houst  (Del.)  542;  Same  v.  Jones,  47  Atl. 
1006,  1007,  2  Pennewill  (Del.)  573;  Same  v. 
Symmes,  19  S.  E.  16,  17,  40  S.  C.  383;  Jor- 
dan V.  State,  10  Tex.  479,  492 ;  Thompson  v. 
State  (Tex.)  24  S.  W.  290,  291;  McCoy  v. 
State,  25  Tex.  33,  39,  78  Am.  Dec.  520: 
Spears  v.  State,  56  S.  W.  347,  349,  41  Tex. 
Cr.  R.  527;  Plasters  v.  State,  1  Tex.  App. 
673,  681;  Martinez  v.  State,  16  S.  W.  767, 
768,  30  Tex.  App.  129,  28  Am.  St  Bep.  895 ; 
Lewis  V.  State,  15  Tex.  App.  647,  665;  Ney- 
land  V.  Same,  13  Tex.  App.  536,  548;  Sul- 
livan y.  People  (N.  YJ  1  Parker,  Or.  B.  847, 
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351;  Warren  y.  State,  44  Tenn.  (4  Gold.)  180» 
135;  Kilpatrick  y.  Commonwealth,  81  Pa. 
(7  Casey)  198,  201 ;  Commonwealth  y.  Sayres 
(Pa.)  12  Phila.  553,  556;  Commonwealth  y. 
Moore  (Pa.)  2  Pittsb.  E.  502,  503;  Territory 
V.  Catton,  16  Paa  902,  905,  5  Utah,  451;  Peo- 
ple y.  Halliday,  17  Pac.  118,  119,  5  Utah, 
467;   Aguilar  v.  Territory,  46  Pac.  342,  343, 

8  N.  M.  496 ;  People  v.  Evans,  56  Pac  1024, 
1025,  124  Cal.  206;  Same  y.  Dice,  120  Cal. 
189,  201,  52  Pac.  477. 

Express  malice  Is  that  deliberate  Inten- 
tion unlawfully  to  take  away  the  life  of 
a  fellow  creature  which  is  manifested  by 
external  circumstances  capable  of  proof. 
United  States  y.  Lancaster  (U.  S.)  44  Fed. 
896,  930,  10  L.  R.  A.  333;  People  y.  Nichol, 
34  Cal.  211,  212;  Kota  y.  People,  27  N.  E 
53,  136  111.  655;  McCoy  v.  People,  51  N.  E. 
777,  780,  175  111.  224;  Mills'  Ann.  St  Colo. 
1891,  9  1175;  Smith  y.  People,  1  Colo.  121, 
137;  May  y.  People,  6  Pac.  816,  821,  8  Colo. 
210;  Kent  y.  People,  9  Pac.  852,  857,  8  Colo. 
563;  Taylor  y.  People,  42  Pac.  652,  656,  21 
Colo.  426;  Powell  y.  State,  20  S.  E.  483.  95 
Ga.  502;  Mitchum  y.  State,  11  Ga.  615.  623, 
(328;  Roberts  y.  State.  3  Ga.  (3  Kelly)  310, 
324;  Williams  y.  United  States  and.  T.)  69 
S.  W.  871.  872;  State  y.  Gay,  44  Pac.  411, 
423,  18  Mont  51;  Comp.  Laws  Ney.  1900.  9 
4671;  Comp.  Laws  N.  M.  1897,  f  1061;  Tei> 
rltory  v.  Guillen  (N.  M.)  66  Pac.  527,  529; 
Borrego  y.  Territory,  8  N.  M.  446,  473,  46 
Pac.  349,  356;  Dillard  y.  State,  46  S.  W.  583, 
535,  65  Ark.  404;  Territory  y.  Scott  17  Pac 
ti27,  7  Mont  407. 

Deliberation,  reflection,  coolness,  plan 
and  calculation  are  necessary  Ingredients 
of  "express  malice."  Mitchell  y.  State,  1 
Tex.  App.  194,  199. 

Express  malice  is  where  one  with  a  se- 
date deliberate  mind  and  premeditated  de- 
sign kills  another.  People  v.  Enoch  (N.  Y.) 
13  Wend.  159.  167.  27  Am.  Dec  197;  Terri- 
tory y.  Bannlgan.  46  N.  W.  597.  598,  1  Dak. 
451;  State  y.  Harrigan,  31  Atl.  1052,  9  Houst 
(Del.)  369;  State  y.  Lodge,  33  Atl.  312,  315, 

9  Houst  (Del.)  542;  Jordan  y.  State,  10  Tex. 
479.  492;  Fendrick  y.  State  (Tex.)  56  S.  W. 
626.  627.  Or  inflicts  upon  him  by  an  unlaw- 
ful act  some  serious  bodily  harm  which 
might  probably  end  in  depriying  him  of  life. 
Primus  V.  State,  2  Tex.  App.  369,  376;  Mc- 
Coy y.  State,  25  Tex.  33,  39,  78  Am.  Dec 
520;  Parrer  y.  State,  42  Tex.  265.  271;  War- 
ren y.  State,  44  Tenn.  (4  Cold.)  130,  135; 
State  y.  Talley,  83  Atl.  181.  9  Houst  (Del.) 
417;  Pennsylvania  y.  Honeyman  (Pa.)  1  Add. 
147, 148.  "From  the  analysis  of  this  definition 
it  will  be  seen  that  the  killing  may  be  with 
express  malice,  though  there  was  in  fact  no 
intention  or  design  to  take  the  life  of  the 
deceased.  It  Is  the  act  by  which  one  doth 
kill  to  which  the  formed  design  must  refer, 
and  not  to  the  fact  of  killing.    Nor,  on  the 


other  hand,  does  the  mere  design  to  kill, 
without  lawful  excuse  or  justification,  how- 
eyer  fully  formed  and  firmly  fixed  in  the 
mind,  constitute  of  Itself  express  malice;  for 
the  design  must  originate  la  or  result  from 
a  sedate,  deliberate  mind.  These  words,  in- 
dicating thh  state  of  the  mind  when  the 
design  la  formed,  are  not  however,  to  be 
understood  in  an  absolute  and  unconditional 
sense,  for  it  would  be  almost  impossible 
that  any  one  not  altogether  devoid  of  hu- 
man sensihilities  and  reduced  to  the  level  of 
j  the  brute  could  deliberately  design  to  take 
the  life  of  a  fellow-being  with  an  absolutely 
calm  and  unruffled  mind,  without  any  char- 
acter of  mental  excitement  whatever.  Still 
they  certainly  Import  that  the  mind  is  sufil- 
ciently  composed,  calm,  and  undisturbed  to 
admit  of  reflection  and  consideration  on  the 
design;  that  is,  a  condition  to  comprehend 
and  understand  the  nature  and  character 
of  the  act  designed,  and  its  probable  conse- 
quences and  results.  The  act  must  not  re- 
sult from  a  mere  sudden,  rash,  and  imme- 
diate design,  springing  from  an  inconsid- 
erate Impulse,  passion,  or  excitement  how- 
ever unjustiflable  and  unwarranted  it  may 
be;  for  in  such  case  the  sedate,  deliberate 
mind  is  wanting,  and  without  it  there  can 
be  no  express  malice.  To  guard  against  all 
danger  of  misconception,  we  add  we  do  not 
intend  to  be  understood,  if  the  design  is 
formed  with  a  sedate,  deliberate  mind,  the 
fact  of  such  design  being  executed  while 
the  slayer  is  under  the  influence  of  rage, 
passion,  or  other  character  of  excitement 
the  killing  may  not  be  attributable  to  the 
preconceived  expressed  malice.  But  when 
the  design  has  its  flrst  inception  and  origin 
in  an  inflamed  and  excited  mind,  incapable 
of  such  sedate,  deliberate  action  as  is  com- 
patible with  express  malice,  and  such  de- 
sign is  carried  into  immediate  effect  before 
there  has  been  any  cooling  time  for  passion, 
or  for  the  excitement  to  abate,  and  the  men- 
tal equilibrium  to  be  restored,  the  killing, 
under  such  circumstances,  no  matter  how 
such  passion  or  excitement  may  have  been 
induced  or  originated,  cannot  be  murder  In 
the  first  degree."  Farrer  v.  State,  42  Tex. 
265,  271. 

The  mind  of  the  murderer  need  not  be 
entirely   free  from  excitement  in   order  to 
bring  it  within  the  meaning  of  the  term  "se- 
date and  deliberate";  for,  if  It  be  in  such 
condition  as  to  admit  of  reflection  upon  the 
I  character  of  the  act  then  it  Is  sedate  and 
I  deliberate,  within  the  meaning  of  the  law. 
I  Cain  V.  State,  59  S.  W.  275,  277,  42  Tex. 
Cr.  R.  210. 

Express  malice  is  a  deliberate  Intention 
of  doing  bodily  harm  to  another,  not  author- 
ized by  law.    1  Hale,  P.  C.  451.    This  is  the 
common-law  definition,  and  has  been  adopted 
I  in  prior  decisions  of  this  court    Herrin  v. 


State,  88  Tex.  638,  64& 
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Express  malice,  in  the  law  of  mnrder,  is 
when  a  party  evidences  an  intention  to  com- 
mit the  crime.  State  t.  Mills,  21  &  E.  106, 
107,  116  N.  C.  092. 

Express  malice  Is  malice  positlyely  ap- 
pearing; actual  malice,  either  positively  or 
inferentially  appearing.  Hogan  v.  State,  36 
Wis.  226,  238. 

The  malice  necessary  to  constitute  mur- 
der is  called  "express"  when  it  is  established 
by  other  evidence  than  the  naked  fact  of  the 
homicide.  Darry  v.  People,  10  N.  Y.  (6  Seld.) 
120,  137,  138. 

''Express  malice"  la  a  condition  of  the 
mind  which  shows  a  heart  regardless  of  so- 
cial duty,  and  fatally  bent  on  mischief,  the 
existence  of  which  is  inferred  from  acts  com- 
mitted or  words  spoken.  Stevens  v.  State, 
59  8.  W.  545,  649,  42  Tex.  Or.  B.  164. 

Malice,  to  become  what  the  law  terms 
''express  malice,"  need  not  be  declared  in 
words  at  all.  It  Is  evidenced  not  by  words 
only,  for  then  a  dumb  person  or  a  secret  as- 
sassin would  never  be  guilty  of  committing 
a  murder  with  express  malice;  but  it  is  evi- 
denced by  external  circumstances  discover- 
ing that  Inward  intention,  such  as  lying  in 
wait,  antecedent  menaces,  former  grudges, 
by  the  nature  and  character  of  the  act  done, 
the  instrument  used,  and  the  coolness  and 
deliberation  shown  in  preparing  it,  as  well  as 
the  manner  In  which  the  murder  Is  commit- 
ted. Singleton  v.  State,  1  Tex.  App.  501, 
507;  Plasters  v.  Same.  Id.  673,  681. 

The  express  malice  which  constitutes 
murder  in  the  first  degree  is  proved  by  cir- 
cumstances satisfactorily  evidencing  a  se- 
date, deliberate  purpose  and  formed  design 
to  kill  another,  such  as  the  deliberate  selec- 
tion and  use  of  a  deadly  weapon,  the  prepa- 
ration and  use  of  poison,  and  the  like.  State 
V.  Dl  Guglielmo  (Del.)  65  Ati.  850,  351. 

Where  one  with  a  cool,  composed  mind, 
in  pursuance  of  a  formed  design  to  kill  an- 
other, or  to  Inflict  upon  him  some  serious 
bodily  harm  which  would  probably  end  in 
depi}vlng  him  of  life,  does  kill  such  person 
In  the  absence  of  the  circumstances  which 
reduce  the  offense  to  negligent  homicide  or 
manslaughter,  or  which  excuse  or  Justify  the 
homicide,  such  killing  would  be  a  murder 
committed  with  express  malice.  Cox  v. 
State,  5  Tex.  App.  493,  499. 

The  term  "express  malice^  means  that 
the  homicide  was  the  result  of  a  formed  de- 
sign, based  upon  a  wicked  and  depraved 
spirit,  and  is  maliciously  conceived  and  wick- 
edly executed  without  justifiable  or  lawful 
excuse.  The  most  usual  Illustrations,  and 
the  ones  best  understood  generally,  of  the 
term  "express  malice,"  are  such  as  lying  in 
wait  for  the  Intended  victim,  or  the  prepa- 
ration and  administration  of  poison  for  the 


purpose  of  taking  life,  because  in  such  in- 
stances the  acts  clearly  show  the  formed  de- 
sign and  the  unlawful  intent  and  its  execu- 
tion. Hotema  v.  United  States,  22  Sup.  Ct 
895,  896.  186  U.  &  413.  46  L.  Ed.  1225. 

A  definition  of  express  malice  as  exist- 
ing "where  one  with  a  calm,  sedate,  and  de- 
liberate mind  and  formed  design  kills  an- 
other,"'without  adding  that  the  killing  must 
be  unlawful.  Is  Incomplete  and  Incorrect, 
since  it  will  Include  either  justifiable  or 
excusable  homicide.  Crook  v.  State,  11  S. 
W.  444,  447,  27  Tex.  App.  198;  Gonzales  v. 
State,  12  S.  W.  733,  734,  28  Tex.  App.  130 
(citing  Cahn's  Case,  27  Tex.  App.  709,  11  S. 
W.  723;  Crook's  Case,  27  Tex.  App.  198,  11 
8.  W.  444). 

The  Intent  to  kill  upon  express  malice 
must  be  formed  and  carried  out  in  a  sedate 
and  deliberate  mind,  while  the  intent  to  kill 
upon  Implied  malice  may  be  formed  and  car- 
ried out  in  a  mind  somewhat  disturbed  and 
ruffled  by  passion.  Spears  v.  State,  50  S.  W. 
347,  349,  41  Tex.  Cr.  R.  627. 

Express  malice  requires  the  person  to  be 
of  sedate  and  deliberate  mind,  sufficiently 
self-possessed  as  to  comprehend  and  contem- 
plate the  consequences  of  his  acts.  His  acts 
must  not  be  the  result  of  a  sudden  incon- 
siderate impulse  or  passion.  This,  when 
there  was  an  Intention  to  kill,  might  still  be 
murder,  but  not  open,  express  malice. 
Hence  it  Is  said  if  a  man  kills  another  sud- 
denly, without  any  or  without  a  considerable 
provocation,  the  law  Implies  malice.  The 
design  formed  must  be  to  kill  the  deceased, 
or  to  Infilct  some  serious  bodily  harm  upon 
him.  Mr.  Hawkins  says  that  is  most  prop- 
erly called  express  malice  when  murder  is 
occasioned  through  an  express  purpose  to  do 
some  personal  Injury  to  him  who  is  slain  in 
particular.  McCoy  v.  State,  25  Tex.  33,  39, 
78  Am.  Dec.  520;  Duebbe  v.  Same,  1  Tex. 
App.  159,  166. 

A  mere  grudge  or  malice.  In  Its  general 
sense,  is  not  sufficient  to  bring  a  case  within 
the  principle  that  where  one,  having  express 
malice  towards  another,  kills  that  other,  the 
killing  Is  referable  to  previous  malice^  and 
not  to  a  provocation  at  the  time  of  the  kill- 
ing. To  do  this  there  must  be  a  particular 
and  definite  Intent  to  kill,  so  that  the  provo- 
cation is  a  mere  collateral  circumstance. 
Intent  to  kill  must  exist  independently  of  it 
Hunt  V.  State,  16  South.  753,  755,  72  Miss. 
413  (citing  Cannon's  Case,  57  Miss.  147). 

Probably  the  phrase  "express  malice" 
is  identical  with  "malice  In  fact,"  and  "Im- 
plied malice"  identical  with  "malice  in  law." 
Missouri  Pac.  Ry.  Co.  r.  Behee,  21  8.  W. 
384,  385,  2  Tex  Civ.  App.  107. 

There  is  a  plain  distinction  between  ex- 
press and  Implied  malice.    The  one  la  char^ 
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•ACterized  by  a  sedate  and  deliberate  Inten- 
tion and  formed  design,  evidenced  by  tbe  ex- 
ternal circumstances;  the  other  is  the  off- 
spring of  sudden  Impulse.  Anthony,  a  slave, 
V.  State.  21  Miss.  (13  Smedes  &  M.)  263,  264. 

Tbe  term  ''express  malice"  originally 
meant  malice  proved  independently  of  the 
mere  act  from  which  death  resulted,  and 
"implied  malice"  the  reverse.  They  there- 
fore describe  only  different  modes  of  proving 
actual  guilt,  not  different  degrees  of  it,  and 
they  belong  to  the  law  of  evidence,  and  not 
to  a  definition  of  homicide.  Wilson  v.  Noon- 
an,  35  Wis.  321,  352  (citing  Darry  v.  People, 
10  N.  Y,  [6  Seld.]  123). 

Malice,  in  the  old  definitions,  is  spoken  of 
as  express  and  implied.  That  is  a  distinc- 
tion which  is  a  delusion  and  a  snare.  Prac- 
tically Jurymen  never  deal  with  express  mal- 
ice. There  is  no  express  malice  given  to 
them.  Express  malice  is  an  intent  of  the 
mind  and  heart  There  is  never  presented  to 
a  jury  direct  evidence  of  what  goes  on  in  a 
raan*s  heart  at  the  time.  He  Is  the  only 
possible  direct  witness  to  that  and,  if  he 
meant  so  to  testify,  he  would  plead  guilty. 
The  existence  or  nonexistence  of  malice  is 
an  evidence  to  be  drawn  by  the  Jury  from 
all  the  facts  of  the  case.  United  States  v. 
King  (U.  S.)  34  Fed.  302,  311. 

The  legal  Idea  of  malice  In  the  crime  of 
murder  is  simply  an  Intent  to  kill  a  human 
being  In  a  case  where  the  law  would  neither 
Justify  nor  in  any  degree  excuse  the  inten- 
tion, if  the  killing  should  take  place  as  In- 
tended. There  is  no  difference  between  mal- 
ice express  and  malice  implied,  except  in  the 
mode  of  arriving  at  the  fact  You  may 
prove  the  particular  Intent  or  the  more  gen- 
eral Intent  which  includes  It  and  implies 
it  but  the  thing,  when  you  once  get  it  is  the 
same  in  both  cases,  and  Is  a  simple  intent 
to  kill  a  human  being.  Whether  this  springs 
from  hatred,  or  from  a  sense  of  shame,  or 
from  the  mere  phrensy  of  drunkenness.  It 
is  malice.  It  Is  the  mental  constituent  of 
murder,  unless  there  is  something  to  Justify 
the  intent  or  in  some  degree  to  excuse  It 
The  popular  idea  of  malice,  in  its  sense  of 
revenge,  hatred,  and  111  will,  has  nothing  to  do 
with  the  subject  Jones  y.  State,  29  Oa.  694, 
607,  608. 

In  libel  and  slander. 

Express   malice  in  the  law  of  libel  Is 
such   as  is  shown  by   other  words,   either  | 
spoken  or  written  or  printed.     Grace  v.  Mc- 
Arthur,  45  N.  W.  518.  521,  76  Wis.  641. 

Express  malice  in  regard  to  a  publication 
means  that  It  was  made  with  an  evil  design 
existing  in  the  mind  of  the  defendant  to- 
wards the  plaintiff;  that  not  only  was  It  un- 
justifiable, and  not  privileged,  but  that  Its 
actual  Intent,  as  distinguished  from  the  legal 


intent,  was  malicious;  that  he  had  HI  will 
and  an  evil  design  against  the  pUlntlff  in 
making  the  publication.  Wynne  v.  Parsons, 
17  Atl.  362,  365,  57  Conn.  73;  Parke  T.  Black- 
iston  (Del.)  3  Har.  373,  37a 

By  "express  malice,"  as  used  In  the  rule 
that,  when  qualified  privilege  of  a  criminat- 
ing statement  has  been  shown,  the  burden 
rests  upon  the  plaintiff  to  prove  express  mal- 
ice, is  meant  some  motive  actuating  the  de- 
fendant different  from  that  which  prima  fa- 
cie rendered  the  statement  privileged,  and 
being  a  motive  contrary  to  good  morals. 
Fahr  v.  Hayes,  13  Atl.  261,  263,  50  N.  J.  Law, 
275. 

"Express  malice,"  as  applied  In  an  ac- 
tion for  libel,  would  possibly  include  a  want 
of  good  faith;  bat  a  want  of  good  faith  does 
not  necessarily  Imply  that  the  statement  was 
made  on  express  malice.  The  statement 
may  be  made  without  the  party  entertaining 
any  express  malice  against  the  other,  but 
still  there  may  be  circumstances  that  would 
indicate  a  want  of  good  faith  In  making  it 
Davis  v.  Wells,  60  S.  W.  566,  567.  25  Tex, 
Civ.  App.  166. 

Express  malice  consists  In  a  libelous 
publication  from  ill  will,  or  some  wrongful 
motive  Implying  a  willingness  or  intent  to  in- 
jure. In  addition  to  the  Intent  to  do  the  un- 
lawful act  Brandt  v.  Morning  Journal 
Ass'n,  80  N.  Y.  Supp.  1002,  1007,  81  App.  Dlv. 
183. 

Express  malice  In  an  action  for  libel 
consists  In  publishing  that  which  Is  inju- 
rious to  the  character  of  another  from  111 
will  or  some  wrongful  motive.  Implying  a 
willingness  or  Intent  to  injure.  In  addition  to 
the  intent  to  do  an  unlawful  act  It  requires 
affirmative  proof  Indicating  HI  feeling,  or 
such  want  of  feeling  as  to  Impute  a  bad 
motive.  It  only  becomes  an  Issue  where 
punitive  damages  are  claimed.  It  must  be 
malice  in  the  special  case  set  forth  in  the 
pleading,  to  be  inferred  from  it  and  the 
attending  circumstances.  Howard  v.  Sex- 
ton, 4  N.  Y.  (4  Gomst)  157,  161.  Moreover, 
the  malice  of  defendant  cannot  be  Imputed 
to  another  without  connecting  proof.  In  ac- 
cordance with  these  principles,  remarks 
made  by  an  owner  of  a  paper  five  years  be- 
fore the  commencement  of  the  libel  suit 
against  the  editor  and  the  author  of  the  libel- 
ous article  are  Inadmissible  to  prove  ex- 
pressed malice  when  neither  the  author  nor 
editor  knew  of  said  remarks  at  the  time  of 
the  publication.  Krug  v.  Pltass,  56  N.  B. 
526,  528,  162  N.  Y.  164,  76  Am.  St  Rep.  317. 

Malice  in  the  law  of  libel  Is  either  ex- 
press or  implied.  Express  malice  Is  malice 
to  be  specially  proved;  that  Is,  to  be  proved 
by  evidence  not  contained  In  the  language 
itself.  It  Is  shown  either  to  aggravate  dam- 
ages or  to  refute  inquiries  from  a  qualified 
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priTllege.    Haft  y.  First  Nat  Bank,  46  N. 
Y.  Supp.  481,  482,  19  App.  Div.  423. 

"Express  malice  Is  defined  as  the  malice 
which  Is  Inferred  from  the  doing  of  a  wrong- 
ful act  without  lawful  justification  or  ex- 
cose.  1  Btarkey,  Sland.  &  L.  213."  It  Is 
synonymous  with  the  term  "malice  in  fact*' 
Smith  y.  Bodecap,  81  N.  E.  479,  6  Ind.  App. 
7a 

In  relation  to  libel  and  slander,  express 
malice  In  ftict  is  distinguisbed  from  implied 
malice,  which  Is  raised  as  a  matter  of  law  by 
the  use  of  the  words  libelous  per  se,  when 
the  occasion  Is  not  privileged.  Ramsey  y. 
Oheek,  13  8.  E.  775,  109  N.  O.  270. 

In  aialioloiu  proseeutlon. 

"Express  malice,"  as  applied  to  a  mali- 
cious prosecution,  is  defined  to  mean  111  will 
against  a  person,  and  Is  Indicated  by  the 
disposition  or  temper  of  mind  with  which 
the  party  did  a  particular  act;  as,  where  he 
did  it  with  the  view  to  Injure  a  particular 
individual  generally,  or  in  some  specific  man- 
ner, or  that  he  acted  from  personal  animos- 
ity or  an  old  gnidge.  Herbener  y.  Grossan 
(Del.)  55  Atl.  223,  224. 

EXPRESS  MANDATE. 

"Express  mandate,"  as  used  in  Rev.  Civ. 
Code,  art  2997,  requiring  the  mandate  to  sell 
corporate  stock  to  a  third  person  to  be  ex- 
press and  special,  is  distinguished  from  Im- 
plied. Wooj^house  V.  Crescent  Mut  Ins. 
Co.,  35  La.  Ann.  238,  242. 

EXPRESS  If  OTICE. 

Express  notice  embraces  not  only  knowl- 
edge, but  also  that  which  is  conmiunicative 
by  diret*t  Information,  either  written  or  oral, 
from  those  who  are  cognizant  of  the  fact 
communicated.  City  of  Baltimore  v.  Whit- 
tlngton,  27  Atl.  984,  985,  78  Md.  231. 

EXPRESS  OBUOATION. 

The  obligations  In  a  railroad  charter  are 
express  only  when  they  are  declared  In  posi- 
tive terms,  and  the  grant  of  such  a  charter 
Imposes  no  {JOsitive  or  express  obligation  on 
the  corporation  to  build  the  road.  People  v. 
Albany  &  V.  R.  Co.  (N.  Y.)  37  Barb.  216,  21& 

EXPRESS  PROMISE. 

The  law  recognizes  two  kinds  of  prom- 
ises: express  and  implied  promises.  The 
first  Is  the  express  stipulation  of  the  party 
making  It  to  do  or  not  to  do  a  particular 
thing.  The  second  the  law  presumes  from 
some  benefit  received  by  the  party  against 
whom  It  Is  raised;  or,  to  Illustrate  it  by  the 
rule  to  take  a  case  out  of  the  statute  of  lim- 
itations, payment  or  an  acknowledgment  of 
8WiMi.&F.-^ 


the  justice  of  a  debt  Implied  a  promise  to 
pay  It  Foute  y.  Bacon,  24  Miss.  (2  Cushm.) 
156,  164. 

EXPRESS  REVOCATION. 

Express  revocation  of  a  will  Is  when  the. 
change  of  mind  or  Intention  of  the  testator 
to  revoke  Is  declared  by  a  subsequent  will 
or  codicil.  It  is  implied  when  the  existence 
of  the  same  intention  of  the  testator  is  pre- 
sumed and  Inferred  from  a  subsequent  act 
or  event  Langdon  y.  Aster's  Ex'rs»  10  N. 
Y.  Super.  Ct  (3  Duer)  477,  561, 

EXPRESS  TRUST. 

See  "Trustee  of  Express  Trusf* 

Express  trusts  are  those  which  are  cre- 
ated by  the  direct  and  positive  acts  of  the 
parties,  by  some  writing,  deed,  or  will.  State 
V.  Campbell,  52  Pac.  454,  455,  59  Kan.  246; 
Tenney  v.  Simpson,  15  Pac.  187,  196,  37  Kan. 
353;  Caldwell  v.  Matthewson,  45  Pac.  614, 
615,  57  Kan.  258;  McCarthy  v.  McCarthy, 
74  Ala.  546,  552;  Lovett  v.  Taylor,  34  Atl. 
896,  899,  54  N.  J.  Eq.  811;  Martin  y.  Greer, 
Ga.  Dec.  109,  117,  pt  1. 

"Express  trusts  are  those  which  are 
created  In  express  terms  in  a  deed,  writing, 
or  will,  while  Implied  trusts  are  those  which, 
without  being  expressed,  are  deduclble  from 
the  nature  of  the  transaction  as  matters  of 
Intent,  or  which  are  superinduced  upon  the 
transaction  by  operation  of  law  as  matters 
of  equity,  independent  of  a  particular  inten- 
tion of  the  parties."  Bouv.  Law  Diet  Where 
A.  acquires  land  for  B.,  but  the  deed  Is  made 
to  A.  without  showing  a  trust  relation.  It 
creates  an  Implied  trust,  and  not  an  express 
trust,  as  the  terms  are  used  at  common  law; 
but  It  Is  an  express  trust  within  the  mean- 
ing of  the  Code  provision  autboriising  a  trus- 
tee of  an  express  trust  to  sue  without  join- 
ing the  beneficiary,  and  providing  that  the 
term  '^trustee  of  an  express  trust"  shall 
Include  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of 
another.  Brown  v.  Cherry  (N.  Y.)  38  How. 
Prac.  352,  357. 

An  express  trust  Is  a  trust  which  is 
sometimes  called  a  direct  one,  and  is  general- 
ly created  by  an  Instrument  that  points  out 
directly  and  expressly  the  property,  persons, 
and  purposes  of  the  trust.  Olcott  v.  Gabert 
23  S.  W.  985,  987,  86  Tex.  121  (citing  1  Perry, 
Trusts.) 

An  express  trust  Is  one  created  In  ex- 
press words  of  agreement,  and,  where  the 
statute  operates,  these  words  must  be  ex- 
pressed In  writing.  Martin  y.  Martin  (Iowa) 
94  N.  W.  498,  494. 

Trusts  created  by  the  express  words  of 
the  grantor  or  settior  pointing  out  the  pro^ 
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erty,  persons,  and  purposes  of  the  trust  are 
termed  "express  trusts,"  and  may  be  creat- 
ed by  parol  or  by  writing.  Express  trusts 
are  defined  by  Judge  Story  to  be  those  which 
are  created  by  the  direct  and  positive  acts 
of  parties  by  some  writing  or  deed  or  will; 
but  It  is  evident  an  express  trust  may  be 
created  by.  parol.  Kaphan  t.  Toney  (Tenn.) 
58  8.  W.  909,  913. 

"An  express  trust"  can  be  created  only 
by  an  agreement  express  or  Implied  between 
the  parties  to  the  trust  A  voluntary  trust 
is  created  as  to  the  trustor  and  beneficiary 
by  any  words  or  acts  of  the  trustor  indicat- 
ing with  reasonable  cei*talnty,  first,  an  in- 
tention on  the  part  of  the  trustor  to  create 
a  trust,  and,  second,  the  subject,  purpose, 
and  beneficiary  of  the  trust.  Civ.  Code  Cal. 
9  2221.  And  by  section  2222  a  voluntary 
trust  is  created  as  to  the  trustee  by  any 
words  or  acts  of  his  Indicating,  first,  his  ac- 
ceptance of  the  trust,  or  his  acknowledgment 
made  upon  sufficient  consideration  of  its  ex- 
istence; and,  second,  the  subject,  purpose, 
and  beneficiary  of  the  trust  Thus,  where 
M.,  as  attorney  In  fact  for  a  devisee  resid- 
ing In  a  distant  city,  received  her  share  of 
an  estate,  remitted  a  portion,  and  retained 
the  remainder,  which  he  Invested  In  real 
estate,  took  the  title  in  his  own  name,  and 
afterwards  conveyed  the  property  to  his 
wife,  and  the  devisee  permitted  him  to  re- 
tain her  property  at  his  request,  and  upon 
his  representations  that  he  could  thereby 
obtain  for  her  a  greater  profit,  no  express 
trust  was  created.  McMonagle  v.  McGIInn 
(U.  S.)  85  Fed.  88.  91. 

A  resulting  trust  is  not  converted  into 
an  express  trust  by  being  set  forth  fully 
by  the  trustee  In  his  answer  in  chancery. 
Warren  v.  Tynan,  34  Ati.  1065,  54  N.  J.  Eq. 
402. 

Express  trusts  are  those  created  or  man- 
ifested by  agreement  of  the  partlea  Civ. 
Code  Ga.  1895,   §  8152. 

An  express  trust  assumes  an  intention  of 
the  parties  to  create  that  relation  or  posi- 
tion, and  a  direct  act  of  the  parties  by  which 
it  is  created  in  accordance  with  such  inten- 
tion outside  of  the  mere  operation  of  the 
law.  An  express  trust  primarily  assumes 
three  partlea— the  one  who  by  proper  lan- 
guage creates  or  declares  the  trust;  the  sec- 
ond, the  recipient  of  the  authority  thus  con- 
ferred; and,  the  third,  for  whose  benefit  the 
authority  is  received  and  held.  Harris  v. 
Calvert  44  Pac  25,  29,  2  Kan.  App.  749. 

Every  trust  is  clearly  an  express  trust 
where  the  legal  title  or  property  is  conveyed 
to  a  trustee  to  be  held  by  him  for  the  ben- 
efit of  another,  no  particular  words  or  for- 
mality being  required  for  its  creation.  1 
Perry.  Trusts;  Law  of  Trusts  (Tiff.  &  Bui.) 
11.    And  where  a  deed,  designed  as  a  mar- 


riage settlement  for  the  grantor's  Intended 
wife,  expressly  declares  in  the  habendum 
clause  that  the  grantee  was  to  hold  the  lot 
"upon  trust  and  confidence"  and  for  the  sole 
use,  profit,  and  benefit  of  such  intended  wife 
during  her  life,  an  express  trust  Ui  clearly 
created.  McCarthy  ▼.  McCarthy,  74  Ala.  546, 
552. 

The  term  ''express  trust"  designates  a 
trust  the  terms  and  conditions  of  which  are 
fixed  by  the  express  agreement  of  the  par- 
ties. The  term  applies  to  a  trust  created 
by  agreement  between  the  parties  thereto 
that  one  shall  purchase  land  and  hold  the 
title  in  said  lands  in  trust  for  the  equal  bene- 
fit of  both.  Tynan  v.  Warren,  31  Atl.  596. 
597,  53  N.  J.  Eq.  313;  or  that  a  deed  may 
be  taken  in  the  name  of  another,  and  held 
in  trust  by  him  for  a  complainant  until  the 
payment  of  a  certain  trust  deed  lien  which 
exists  against  said  land.  Godschalk  v.  Ful- 
mer,  51  N.  E.  852,  853,  176  111.  64. 

An  instrument  expressly  declaring  that 
the  parties  executing  it  hold  certain  lands 
in  trust  for  themselves  and  to  others  is  an 
''express  trust"  within  the  meaning  of  How. 
Ann.  St  Mich.  $  5578,  which  provides  that 
no  person  for  whose  benefit  an  express  trust 
is  created  shall  take  an  estate  or  interest 
in  the  land,  but  may  enforce  the  perform- 
ance of  the  trust  Culbertson  v.  H.  Wit- 
beck  Co.,  8  Sup.  Ct  1136,  1140,  127  U.  S. 
326.  32  L.  Ed.  134. 

Rights  reserved  to  the  grantor  in  a  deed 
or  conveyance  are  in  the  nature  of  an  ex- 
press trust  Thus  a  parol  agreement  by  the 
grantee  of  an  absolute  conveyance  to  dispose 
of  the  property  and  return  the  property  to 
the  grantor  after  the  payment  of  the  gran- 
tee's debts  creates  an  express  trust  within 
Rev.  St  c.  59,  §  9,  requiring  express  trusts 
to  be  in  writing.  Benson  v.  Dempster,  56 
N.  B.  651,  654,  183  111.  297. 

It  is  settled  law  in  Bums'  Rev.  St  1894, 
§  3391,  concerning  trusts,  that  an  express 
trust  may  be  established  by  any  writing  or 
writings  under  the  hand  of  the  party  to  be 
charged,  or  of  the  party  who  is  by  law  en- 
abled to  declare  the  same,  provided  the  fidu- 
ciary relations  and  the  terms  Atid  conditions 
of  the  trust  are  set  forth  with  sufficient  cer- 
tainty. Ransdel  v.  Moore,  53  N.  B.  767,  768, 
153  Ind.  393  (citing  Kintner  v.  Jones,  122  Ind. 
148,  151,  23  N.  E.  701;  Gay  lord  v.  City  of 
Lafayette,  115  Ind.  423,  428,  17  N.  E.  899, 
and  cases  cited;  Wright  v.  Moody,  116  Ind, 
175,  178,  179,  18  N.  B.  608;  Klnsbury  v. 
Bumside,  58  111.  310,  11  Am.  Rep.  67;  1  Per- 
ry, Trusts  [4th  Ed.]  §§  79-83;  27  Am.  ft  Wng. 
Bna  Law,  46,  57,  and  notes). 

Under  1  Rev.  St  p.  728^  |  65,  it  is  pro- 
vided  that  express  trusts  may  be  created 
for  one  of  several  purposes,  one  of  which 
is:   "(3)  To  receive  the  rents  and  profits  of 
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!&nd,  and  apply  them  to  the  use  ot  any  per- 
son during  the  life  of  such  person  or  for  any 
shorts  term,  subject  to  the  rules  prescribed 
in  the  first  article  of  this  titie."  Thus,  a 
derise  to  trustees  of  money,  to  invest  the 
same  and  pay  over  the  income,  as  provided, 
to  certain  persons,  created  an  express  trust 
Maltland  v.  Baldwin,  24  N.  Y.  Supp.  29,  31, 
70  Hun,  267. 

Civ.  Gode^  §  857,  declares  that  express 
trusts  may  be  created  for  any  of  the  follow- 
ing purposes:  First,  to  sell  real  estate,  and 
apply  and  dispose  of  the  proceeds  in  accord- 
ance with  the  instrument  creating  the  trust; 
second,  to  mortgage  or  lease  real  estate  for 
the  benefit  of  annuitants  or  other  legatees, 
or  for  ,the  purpose  of  satisfying  any  charge 
thereon.  Under  such  authority  the  mere 
power  given  to  executors  by  a  will  to  sell 
the  testator's  real  estate  at  public  or  private 
sale  without  an  order  of  court,  and  to  ex- 
ecute all  necessary  conveyances,  does  not 
create  a  trust.  Bennalack  r.  Richards,  48 
Pac.  622,  623,  116  CaL  405. 

Beavltins    0V    Implied    tnuta    dlstla- 
snlahed. 

An  express  tmst  is  a  trust  created  by 
act  of  the  parties.  It  differs  from  resulting 
trust,  which  is  a  trust  raised  or  created  by 
act  or  construction  of  law.  Lovett  t.  Tay- 
lor, 34  Atl.  896,  899,'  54  N.  J.  Eq.  31L 

Express  trusts  are  created  by  contracts 
and  agreements,  which  directly  and  express- 
ly point  out  the  persons,  property,  and  pur- 
poses of  the  trust  Implied  trusts  are  those 
which  the  law  implies  from  the  language  of 
the  contract  and  the  evident  intent  and  pur- 
pose of  the  parties.  Wilson  t.  Welles,  81  N. 
W.  649,  550,  79  Minn.  53. 

Express  trusts  are  those  which  are  creat- 
ed tn  express  terms  in  the  deed  or  will,  and 
as  such  are  to  be  distinguished  from  "im- 
plied trusts,"  which,  without  being  express- 
ed, are  dedudble  from  the  nature  of  the 
transaction  as  matters  of  intent,  or  super- 
induced upon  the  transaction  by  operation 
of  law  as  matters  of  equity,  independently  of 
the  particular  Intention  of  the  parties.  Rus- 
sell V.  Peyton,  4  111.  App.  (4  Bradw.)  473,  478 ; 
Brown  V.  Cherry  (N.  Y.)  38  How.  Prac.  352, 
367. 

Express  trusts  are  created  by  contract 
of  parties;  implied  or  resulting  trusts  are 
such  as  arise  by  operation  of  law  upon  cer- 
tain acts  of  parties.  Hence  resulting  trusts 
may  be  shown  by  parol,  or,  what  is  more 
correct  to  say,  is  that  the  necessary  facts 
and  circumstances  being  shown  by  parol, 
the  resulting  trust  does  not  rest  upon  fur- 
ther evidence,  but  is  an  implication  which 
the  law  itself  attaches  to  the  given  state  of 
facta  Express  trusts,  being  a  matter  of 
agreement    between    the   parties,    must   be 


proved  as  contracts.    Learned  v.  Trltcfa^  6 
Colo.  432,  439. 

A  direct  or  express  trust  is  one  spring- 
ing  from  the  agreement  of  the  parties,  creat- 
ed  by  words  either  expressly  or  impliedly 
evincing  the  Intention  to  create  a  trust  It 
is  distinguished  from  a  constructive  or  im- 
plied trust  which  are  trusts  created  by  eq- 
uity law;  a  trust  not  created  by  any  words, 
either  expressly  or  impliedly  evincing  a  di- 
rect intention  to  create  a  tnist  but  by  the 
I  construction  of  equity  in  order  to  satisfy  the 
demands  of  justice.  Currence  T.  Ward,  27  S. 
B.  329,  330,  48  W.  Ya.  367. 

EXPBE88  WAOON. 

Under  a  statute  exempting  from  attach- 
ment one  express  wagon,  it  was  held  that  a 
vehicle  suited  and  adapted  to  the  transporta- 
tion of  luggage,  truck,  small  parcels  of  mer- 
chandise, light  country  produce,  and  other 
light  articles,  and  one  that  may  conveniently 
be  used  for  such  purposes,  though  owned  by 
a  farmer  and  used  by  him,  is  within  the  ex- 
emption. Walker  v.  Carkin,  84  AtL  29,  88 
Me.  302. 

EXPRESS  wAirnoi. 

A  waiver  is  express  when  it  is  made  by 
release,  and  implied  whenever  it  may  be  rea- 
sonably and  fairly  Inferred  from  the  act  or 
omission  or  silence  of  the  party  who  has  the 
power  of  waiving.  Roumage  v.  Mechanics* 
Fire  Ins.  Co.,  13  N.  J.  Law  (1  J.  S.  Green) 
110,  124. 

EXPRESS  WARBANTT, 

According  to  the  modern  cases  warrant- 
ies are  divided  into  two  kinds:  express  war- 
ranties, where  there  is  a  direct  stipulation, 
or  something  equivalent  to  it;  or  implied 
warranties,  which  are  conclusive,  and  in  ref- 
erence to  law  they  are  facts  which  are  ad- 
mitted or  proved  before  the  jury.  Borre- 
klns  V.  Bevan  (Pa.)  3  Rawle,  23,  36,  23  Am. 
Dec.  85. 

An  express  warranty  is  an  express  state- 
ment which  the  party  undertakes  shall  be  a 
part  of  a  contract,  and,  though  part  of  a  con- 
tract yet  collateral  to  the  express  object  of 
it  Any  assertion  or  averment  by  the  seller 
to  the  purchaser  during  the  negotiations  to 
effect  a  sale  respecting  the  quality  of  the  ar- 
ticle or  the  efficiency  of  the  property  sold 
will  be  regarded  as  a  warranty  If  relied  on 
by  the  purchaser  in  making  the  purchase. 
White  V.  Stelloh,  43  N.  W.  99,  100,  74  Wis. 
435. 

A  warranty  is  express  when  the  seller 
makes  an  affirmation  with  respect  to  the  arti- 
cle to  be  sold  pending  the  treaty  of  sale, 
upon  which  It  la  Intended  that  the  buyer 
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shall  rely  la  malriiig  the  porchafle:  Dan- 
forth  y.  GrookBhanks,  68  Mo.  App.  811,  816 
(citing  Bid.  War.  Sale  Chat  H  1,  2). 

An  express  warranty  arises  when  the ' 
vendor  makes  an  affirmation  In  respect  to 
the  quality  of  the  goods  sold.    Carleton  y. 
Lombard,  Ayres  ft  Co.,  72  Hon,  254,  259,  25 
N.  Y.  Supp.  570. 

An  express  warranty,  as  applied  to  an 
application  for  insurance,  is  a  stipulation  in- 
serted in  a  writing  on  the  face  of  the  policy 
on  the  literal  truth  or  fulfillment  of  which  . 
the  validity  of  the  entire  contract  depends.  | 
.Stna  Ins.  Co.  v.  Grube,  6  Minn.  82,  87  (Gil.  | 
82,  36)   (citing  Ang.   Ins.    §   140 ;  Am.   Ins.  | 
577;   Bac.  Ins.  |  1940;   May,  Ins.  [2d  Ed.]  |  j 
156) ;    Bnell  y.  Connecticut  Mut  Life  Ins. ; 
Co.,  4  Fed.  Cas.  590,  591 ;    Petit  v.  German  ! 
Ins.  Co.  (U.  8.)  98  Fed.  800,  802;  Fitzgerald 
V.  Supreme  Council  Catholic  Mut  Ben.  Ass'n, 
56  N.  Y.  Supp.  1005,  1009,  39  App.  Div.  251 ; 
Wood  y.  Hartford  Fire  Ins.  Co.,  13  Conn. 
533,  35  Am.  Dea  92 ;  Virginia  Fire  &  Marine 
Ins.  Ck>.  y.  Morgan,  90  Va.  290,  292,  18  S.  B. 
191 ;  McKenzie  v.  Scottish  Union  &  National 
Ins.  Co.,  44  Pac.  922.  924,  112  Cal.  54& 

"The  stipulation  is  considered  to  be  on  the 
face  of  the  policy,  though  it  may  be  written 
in  the  margin,  or  transversely,  or  on  a  sub- 
Joined  paper  referred  to  in  the  policy." 
^tna  Ins.  Co.  v.  Grube,  6  Minn.  82,  87  (Gil. 
32,  86)  (quoting  Ang.  Ins.  9  140,  note  1); 
Fitzgerald  y.  Supreme  (Council  Catholic  Mut 
Ben.  Ass'n,  56  N.  Y.  Supp.  1005,  1009,  39  App. 
Div.  25L 

EXFBES8ED  OILS* 

"Expressed  oils,"  as  the  term  is  used  In 
Act  March  8,  1883  (22  Stat  489,  525),  provid- 
ing that  the  duties  on  all  preparations  knovm 
as  "expressed  oils,"  not  specifically  enumer- 
ated or  proyided  for  in  the  act,  shall  be  25 
per  cent  ad  valorem,  includes  olive  oils,  both 
salad  and  lamp.  Hartranft  v.  Oliver,  8  Sup. 
Ct  958»  959,  125  U.  S.  525,  31  L.  Ed.  818. 

EXPRESSLY. 

As  used  in  Const  art  8,  I  1,  provid- 
ing that  no  person  charged  with  official  du- 
ties under  the  legislative,  executive,  or  ju- 
dicial departments  should  exercise  functions 
under  the  others  except  as  expressly  pro- 
vided, "expressly"  should  be  construed  in 
its  ordinary  sense,  and  given  its  well-defined 
definition  and  meaning.  The  word  "ex- 
press," as  defined  by  Worcester,  means  "giv- 
en in  direct  terms,  not  implied,  not  dubious, 
clear,  deflnittt,  explicit  plain,  manifest" 
The  word  "expressly"  is  defined  by  Worces- 
ter to  mean  in  direct  terms,  plainly.  Bou- 
vler's  Law  Dictionary  gives  the  definition  of 
"express"  as  "stated  or  declared,  as  opposed 
to  Implied;  that  which  is  made  known,  and 


not  left  to  Implication.''  Hence,  under  the 
Constitution  the  Legislature  has  no  functloiis 
other  than  legislative,  except  such  as  are  ex- 
pressly, plainly,  certainly,  or  directly  grant- 
ed, and  not  by  implication.  State  v.  Denny, 
21  N.  E.  274,  279,  118  Ind.  449,  4  L.  R.  A. 
65;  Same  v.  Hyde,  22  N.  E.  644,  649,  121 
Ind.  20;  City  of  Evansville  y.  State.  21  N. 
K  267,  272,  118  Ind.  426,  4  L.  a.  A.  93. 

"Expressly,"  as  used  in  Const  art  8,  f 
1,  which  is  as  follows:  "No  person  charged 
with  official  duties  under  one  of  its  depart- 
ments shall  exercise  any  of  the  functions  of 
another  except  as  in  this  O>nstitution  ex- 
pressly proyided,"  means  in  an  express,  di- 
rect or  pointed  manner;  in  direct  terms; 
plainly— citing  Webst:  "Directly  stated; 
not  implied  or  left  to  inference;  directly 
and  pointedly  given;  made  unambiguous  by 
special  mention;  clear;  plain."  Ilovey  y. 
State,  21  N.  E.  21,  27,  119  Ind.  395. 

An  instruction  on  the  question  of  ratill- 
cation  by  a  bank  of  an  act  of  its  cashier  de- 
clared that  the  law  presumes  that  they  are 
repudiated,  and  will  not  infer  an  affirmance, 
and  that  such  acts,  to  estop  the  plaintUT 
from  recovery,  must  be  "expressly  ratified." 
It  was  objected  that  the  use  of  the  words 
"expressly  ratified"  was  erroneous,  and  that 
the  terms  called  for  a  higher  degree  of  ac- 
tion and  a  more  definite  specific  performance 
than  the  law  required;  but  the  court  held 
that  the  phrase  was  not  to  be  understood  as 
requiring  a  ratification  in  terms  (there  being 
no  evidence  of  such  a  ratification),  and  there- 
fore that  the  term  must  be  construed  to 
mean  an  intent  to  approve  the  acts  which 
the  cashier  had  done,  and  that  proof  of  such 
approval  must  be  plain  and  clear.  Iowa 
State  Sav.  Bank  y.  Black,  59  N.  W.  283,  284, 
91  Iowa,  490. 

As  especially. 

In  its  primary  meaning  "expressly"  de- 
notes precision  of  statement  as  opposed  to 
ambiguity,  implication,  or  inference,  and  Is 
equivalent  to  "in  an  express  manner"  or  •*in 
direct  terms."  It  Is  also  commonly  used  to 
designate  purpose,  and  as  equivalent  to  "es- 
pecially" or  "particularly,"  or  "for  a  distinct 
purpose  or  object"  As  used  in  the  tariff  act 
of  1883,  exempting  from  duty  chemicals  and 
chemical  products  expressly  used  for  ma- 
nure, the  word  means  "especially"  or  "par- 
ticularly." Magone  v.  Heller,  14  Sup.  Ct  18» 
19,  150  U.  S.  70,  37  L.  Ed,  lOOL 

As  intentionally. 

Act  1870  (Thomp.  A  8.  I  2486a  et  seq.), 
providing  that  married  women  owning  real 
estate  are  authorized  to  sell,  convey,  devise, 
charge,  or  mortgage  the  same  by  will,  deed, 
or  otherwise,  as  femes  sole,  provided  the 
power  of  disposition  is  not  "expressly  with- 
held" in  the  deed  or  will  under  which  they 
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bold  the  property,  means  withheld  by  a  gen- 
eral clause  restrictive  of  all  disposition,  or 
by  words  restrictive  of  any  other  mode  of 
disposition  than  those  prescribed;  and  the 
latter  contingency  may  occur  when  the  lan- 
guage would,  either  by  limiting  the  power  or 
purpose  of  disposition,  show  a  clear  inten- 
tion to  restrain  by  implication,  equivalent  to 
an  express  provision.  That  a  power  may  be 
^'expressly  withheld*'  it  is  not  necessary  that 
it  should  be  expressly  forbidden.  The  word 
"expressly"  is  only  used  as  a  mode  of  say- 
ing that  the  power  is  intentionally,  effectual- 
ly, or  certainly  withheld.  Lightfoot  v.  Bass, 
2  Teun.  Ch.  677,  681. 

EXPULSION. 

The  term  "expulsion,"  as  used  in  a 
statute  chartering  a  corporation,  and  pro- 
viding that  membership  may  be  terminated 
by  death,  voluntary  vrtthdrawal,  or  expul- 
sion, means  a  termination  of  membership  by 
acts  necessarily  hostile  to  the  member  ex- 
pelled, and  against  his  will.  New  York 
Protective  Ass'n  v.  McGrath,  5  N.  Y.  Supp. 
8,  10. 

Littiedale,  J.,  in  Hanks  v.  Virtue,  5 
Adol.  &  E.  367,  says,  "A  party  who  comes 
to  claim,  but  has  never  entered,  cannot  be 
expelled."  To  constitute  an  eviction  or  ex- 
pulsion, there  must  be  some  affirmative  act 
on  the  part  of  the  party  sought  to  be  char- 
ged with  the  consequences  flowing  there- 
from. An  eviction  does  not  consist  in  put* 
ting  a  tenant  in  possession  of  something 
which  by  the  agreement  of  the  parties  he 
ought  to  have  enjoyed.  His  remedy  in  such 
a  case  Is  by  an  action  to  recover  damages 
for  a  breach  of  the  covenant  Consequently, 
where  a  landlord  reserved  to  his  own  use 
a  building  on  the  demised  premises  until  a 
specified  date,  and,  no  demand  being  made 
by  the  tenants,  continued  to  occupy  it  after 
such  specified  date,  he  certainly  was  guilty 
of  no  eviction,  and  it  would  seem  that  he 
would  not  have  been  guilty  of  an  eviction 
even  had  a  demand  been  made  by  the  ten- 
ant&  Yanderpool  v.  Smith,  4  Abb.  Dec.  461, 
464. 

The  distinction  between  suspension  and 
expulsion  is  often  recognized  in  the  by-laws 
of  a  society.  The  former  is  a  temporary 
privation  of  the  rights  and  benefita  The  lat- 
ter is  a  disfranchisement  severing  the  con- 
nection between  the  expelled  member  and 
the  society.  Palmetto  Lodge,  No.  6,  I.  O.  O. 
F.,  V.  Hubbell  (S.  O.)  2  Strob.  457,  462,  49 
Am.  Dec  604. 


EXSCIND. 

''Exscinded,**  as  used  in  a  partnership 
agreement  providing  that  a  partner  might, 
by  resolution  of  the  board,  be  exscinded. 


means  cut  off.    Robinson  v*  Floyd,  28  AtL 
258,  260^  158  Pa.  165. 

EXTEND-EXTENSION. 

To  extend  means  to  expand;  to  enlarge; 
to  widen;  to  carry  out  further  than  the  origi- 
nal limit  Flagler  v.  Hearst,  70  N.  Y.  Supp. 
056,  62  App.  Div.  18,  25. 

Within  the  provision  of  the  Gonstitutien 
of  the  United  States  that  the  judicial  power 
shall  extend  to  all  cases  in  equity,  "extend" 
means  to  stretch,  reach,  or  continue  in  any 
particular  direction,  and  there  is  no  mean- 
ing in  the  word  which  carries  with  it  the 
exclusion  of  anything  else  extending  to  the 
same  matter.  When,  therefore,  the  Judicial 
power  is  extended  to  any  particular  subject, 
it  is  simply  empowered  to  take  jurisdiction 
!  over  it  whenever  it  is  invoked;  and  the 
mere  extension  of  the  judicial  power  to  all 
acts,  or,  what  Is  the  same  thing,  to  all  suits 
or  proceedings  which  may  be  instituted  in- 
voking its  action,  touching  the  enumerated 
subjects,  does  not  give  any  exclusive  char- 
acter to  the  power  granted,  so  as  to  exclude 
the  concurrent  jurisdiction  of  the  ordinary 
tribunals.  Plqua  Branch  of  State  Bank  v. 
Knoup,  6  Ohio  St  842,  856. 

As  not  to  ezeeed 

"To  extend,"  as  used  In  reference  to 
time,  is  synonymous  with  to  "continue"  or 
"stretch  over,"  so  that  an  agreement  to  per- 
form services  not  to  extend  six  months  is 
equivalent  to  an  agreement  not  to  exceed 
six  months.  Campbell  v.  Jimenes,  27  N.  Y. 
Supp.  351,  852,  7  Misc.  Rep.  77. 

As  postpone. 

A  request  to  extend  the  time  for  de- 
livery of  rock  sold  cannot  be  construed  to 
mean  postponed  or  arbitrarily  put  off  to  a 
later  day.  Neither  the  etymology  of  the 
word,  nor  its  ordinary  use,  would  permit 
such  an  understanding.  In  the  derivation, 
construction,  and  d^nitlon  of  every  au- 
thority, it  means  to  enlarge,  prolong,  ex- 
pand, stretch  out  Goulding  v.  Hammond 
(U.  S.)  54  Fed.  639,  642,  4  O.  O.  A.  533. 

As  reach. 

"Extending,"  as  used  in  a  deed  of  con- 
veyance describing  the  land  as  extending  to 
a  thoroughfare,  means  reaching  or  stretching, 
and  not  produced  or  protracted*  Steelman 
V.  Atlantic  City  Sewerage  Co.,  88  Atl.  742, 
743,  60  N.  J.  Law,  461. 

Date  of  eirpiratlon  related  to. 

In  Rev.  St.  1889.  §  2168,  providing  that 
the  time  for  filing  a  bill  of  exceptions  in 
certain  cases  may  be  extended  by  the  court 
or  judge  in  vacation,  for  good  cause  shown, 
"extended"  means  "prolonged,"  and  the  time 
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cannot  be  extended  after  the  time  originally 
limited  has  expired.  State  t.  Scott,  20  S. 
W.  1076,  1077.  113  Mo.  650. 

Laws  1877»  c.  21,  9  1,  extended  for  three 
years  the  time  daring  which  the  lands  of 
the  Wisconsin  Central  Railroad  Company 
should  be  exempt  from  taxation.  It  was 
held  that  the  period  of  exemption  related 
back  to  the  expiration  of  the  former  period 
of  exemption,  and  did  not  commence  at  the 
date  of  the  act.  The  word  "extended"  im- 
plies something  to  be  extended,  and  must 
necessarily  be  connected  with  that  some- 
thing. It  is  derived  from  "ex,"  meaning 
from  or  out  of,  and  "tendere,"  to  stretch  or 
stretch  out,  and  signlf  es  to  draw  forth  or 
stretch  or  prolong.  Webst  Diet.  The  time 
Is  stretched  out  or  prolonged  three  years. 
The  other  construction  of  the  statute,  that 
the  exemption  commenced  at  the  date  of  the 
act,  would  not  make  it  an  extension,  but 
a  new  exemption,  Independent  of  any  other 
exemption.  Wisconsin  Cent.  R.  Co.  v.  Com- 
stock,  36  N.  W.  843,  844,  71  Wis.  88. 

A  stipulation  by  counsel  providing  that 
the  time  for  taking  testimony  be  extended  60 
days  means  that  the  testimony  shall  be  taken 
within  60  days  from  the  expiration  of  the 
time  under  the  original  order  of  the  court 
for  taking  the  testimony.  James  v.  McMil- 
lan, 20  N.  W.  826,  65  Mich.  136. 

Definite  time  implied. 

"Extended,"  as  used  In  a  note  stipulat- 
ing that  all  the  signers  agree  to  be  "holden, 
should  the  time  of  payment  be  extended," 
naturally  and  by  the  ordinary  force  of  lan- 
guage means  a  natural  extension  for  a  def- 
inite time,  and  not  a  series  of  extensions 
Indefinite  In  number  and  endless  in  repeti- 
tion. Rochester  Sav.  Bank  v.  Chick,  13 
Atl.  872,  873,  64  N.  H.  410. 

Hew  tranaaotion  or  new  terms  anthor- 
iaed. 

"The  word  'extend*  is  relative  in  its 
application,  and  refers  to  something  already 
begun,  and  Implies  a  continuation  of  the 
same  act.  A  power  to  extend  or  continue 
an  act  or  piece  of  business  cannot  authorize 
a  totally  distinct  transaction."  Clement's 
Ex'rs  V.  Dickey  (U.  S.)  5  Fed.  Oas.  1026, 
1027, 

"Extension,"  as  used  in  8  Mills'  Ann. 
St  9  4559k,  providing  that  the  act  creating 
the  office  of  public  trustees  shall  not  affect 
the  extension  of  any  indebtedness  secured  by 
deeds  of  trust  executed  and  recorded  prior  to 
the  taking  effect  of  the  act,  while  it  means 
literally  an  indulgence  by  giving  time  to  pay 
a  debt  or  perform  an  obligation,  yet  it  will 
be  construed  to  authorize  an  extension  on 
any  terms  upon  which  the  parties  mutually 
agreed.  Brewer  y.  Harrison,  62  Pac.  224,  225, 
27  Cola  34a 


'«Bxtended«"  as  used  is  Rev.  Code,  f 
46d9,  declaring  that  a  mortgage  on  real 
property  can  be  renewed  or  extended  only 
by  a  writing  executed  with  certain  formali- 
ties, means  to  make  the  mortgage  stand  as 
security  for  some  debt  or  obligation  not 
originally  included  therein,  and  does  not 
refer  to  an  extension  of  time  for  the  pay- 
ment of  the  debt  secured.  People*8  State 
Bank  of  Lakota  v.  Francis,  79  N.  W.  853. 
856,  8  N.  D.  369. 

Renewal  distincnisked. 

In  connection  with  patents,  "extenfldon" 

;  means  practically  the  same  as  "renewaL" 

!  It  is  true  that  some  renewals  are  not  ex- 

j  tensions  in  the  sense  of  prolonging  the  term 

I  of  the  patent — that  is,  when  an  old  patent 

'  is  surrendered  and  a  new  one  Is  taken  out — 

I  or  a  renewal   may   be  for  tlie  rest  of  tlio 

I  term,  while  all  extensions  prolong  the  term. 

But  still  renewals  are  as  often  used  for  the 

prolongation  of  the  term,  or  for  a  new  term, 

j  as  extensions  are.     To  renew  a  lease  is  to 

I  extend  it  another  term.    To  renew  an  office 

I  is  to  extend  it  another  term.    Wilson  v.  Ros- 

-  seau,  45  U.  8.  (4  How.)  646,  697,  11  L.  Ed. 

1141. 

A  lease  provided  that  **if  the  lessee  shall 
signify  a  wish  to  the  lessors  at  the  ex- 
piration of  this  lease  to  have  the  same  ex- 
tended, they  (the  lessors)  hereby  covenant 
and  agree  to  extend  the  lease  for  a  term  of 
99  years."  The  verb  'to  extend"  implies 
far  less  In  this  connection  than  the  verb 
''to  renew,"  found  in  other  cases.  In  fact, 
it  has  nothing  of  the  same  strength  and 
slgnlllcance.  To  extend  is  to  draw  forth; 
to  stretch;  to  prolong;  to  protract;  to  con- 
tinue. **To  renew"  signifies  to  make  over; 
to  make  anew;  to  give  new  life  to;  to  re- 
store; to  re-create;  to  rebuild.  Each  word 
is  so  defined  by  the  lexicographers.  The  cov- 
enant to  extend  this  lease,  therefore,  mean^ 
more  than  to  prolong  or  to  continue  it  at 
the  option  of  the  lessors,  or  that  it  shall  be 
so  prolonged,  which  clearly  forbids  the  in- 
ference that  a  new  lease  is  to  be  executed. 
The  language  implies,  as  clearly  as  language 
!  can,  that  the  lease  was  to  be  a  continuing 
'  one.  Orton  t.  Noonan,  27  Wla  272,  282, 
283. 

Oharter. 

"Extend,"  as  used  in  Const,  art  1,  I  25, 
providing  that  no  corporate  body  shall  be 
created,  renewed,  or  extended  without  giv- 
ing a  certain  notice  of  an  intent  or  appli- 
cation in  a  certain  manner,  means  to  give 
a  charter  which  now  exists  greater  or  longer 
time  to  operate  in  than  that  to  which  it 
was  originally  limited.  Moers  t.  City  of 
Reading,  21  Pa.  (9  Harris)  188,  201. 

An  act  providing  that  building  and  loan 
associations  might  bring  and  maintain  suits 
after  the  expiration  of  their  charter  for  the 
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sole  purpose  of  enabling  them  to  wind  up  i 
tbeir  affairs  la  not  in  violation  of  article  1, 
f  25,  of  the  Constitution,  declaring  that  no 
law  shall  "create,  renew,  or  extend  the  char-  \ 
ter  of  more  than  one  corporation/*  The  act 
neither  created  charters,  nor  did  it  renew 
or  extend  the  time  of  its  existence,  within 
the  meaning  of  the  Ck>nstitutlon.  Cooper  v. 
Oriental  Savings  &  Loan  Ass'n,  100  Pa.  402, 
406. 

Obarter  party.  » 

Where  a  charter  party  of  a  vessel  for  a 
period  of  six  weeks  specifies  that  it  is  for 
a  voyage  to  the  West  Indies,  and  gives  the 
charterer  the  privilege  of  taking  an  exten- 
sion, it  authorizes  the  charterer  to  enlarge 
the  term  of  six  weeks;  but  the  privilege  to 
enlarge  has  relation  to  the  voyage  for  which 
the  vessel  was  chartered,  and  does  not  give 
a  right  to  the  unlimited  enlargement  of  the 
use  of  the  vessel,  entirely  disconnected  with 
the  voyage,  and  for  another  and  entirely  dif- 
ferent purpose.  Flagler  v.  Hearst,  70  N.  T. 
Supp.  956,  62  App.  Div.  18,  25. 

Debt. 

In  an  ilkdemnity  bond  given  to  insure 
a  merchant  against  loss  through  the  insol- 
vency of  debtors,  and  providing  that  losses 
on  claims  under  extension  at  time  of  pay- 
ment of  the  guaranty  fee  should  not  be  in- 
cluded in  the  calculation  of  losses,  "ex- 
tension" signifies  an  agreement  made  be- 
tween a  debtor  and  his  creditors  by  which 
the  latter,  in  order  to  enable  the  former, 
embarrassed  in  his  circumstances,  to  re- 
trieve his  standing,  agreed  to  wait  for  a 
definite  length  of  time  after  their  several 
claims  should  become  due  and  payable  be- 
fore they  would  demand  payment.  Strouse 
V.  American  Credit  Indemnity  Co.,  46  Atl. 
328,  3S6,  91  Md.  244  (citing  Bouv.  Law 
Diet  503). 

A  provision  in  a  note  that  the  makers^ 
sureties,  and  guarantors  agree  to  extensions 
without  notice,  "hereby  ratifying  such  ex- 
tensions," etc.,  must  be  understood  as  mean- 
ing an  actual  extension  of  the  time  of  pay- 
ment, resting  upon  a  contract  to  that  effect, 
supported  by  a  sufficient  consideration,  and 
does  not  refer  to  extensions  by  payment  of 
Interest.  Wellington  Nat  Bank  y.  Thomson, 
59  Pac.  178,  9  Kan.  App.  667. 

Gasworks. 

In  Rev.  St  |  2486,  providhig  that  It 
shall  not  be  lawful  for  any  council  to  agree 
by  ordinance,  contract  or  otherwise  with 
any  person  or  persons  for  the  extension  of 
gasworks  for  supplying  the  corporation  or 
its  inhabitants  with  gas,  "extension"  is  the 
act  of  extending  or  stretching  out  Gasworks 
tre  extended  when  the  mains  and  pipes  are 
prolonged  in  a  village  so  as  to  supply  the 
village   and   iti  Inhabitants  with  the  gas 


of  such  works.  Cincinnati  Gaslight  &  Coke 
Co.  y.  Avondale,  1  N.  E.  527,  531,  43  Ohio  St 
257. 

Limits  of  atmiieipalitj. 

"Extended  limits,"  as  used  in  Laws  1876, 
c.  47,  as  amended  by  Acts  17th  Gen.  Assem. 
c.  169,  authorizing  municipal  corporations 
to  extend  their  limits,  and  providing  that  no 
lands  within  such  extended  limits  which 
shall  not  have  been  laid  off  into  lots,  etc., 
shall  be  taxable  for  city  purposes,  mean  the 
lands  within  such  extended  limits  which  did 
not  form  a  part  of  the  city  limits  before  the 
extension  thereof,  and  do  not  apply  to  ex- 
tensions made  prior  to  the  passage  of  the  act 
Perkins  v.  City  of  Burlington,  42  N.  W.  441* 
77  Iowa,  553. 

Railroad. 

Under  Pub.  St  c  156,  |  18,  providing 
that  a  railroad  may  build  an  extension  of 
its  line  if  it  is  determined  to  be  for  the 
public  good,  the  word  "extension"  will  in 
elude  the  building  of  a  line  longer  than 
the  existing  line,  which  in  effect  constituted 
a  new  system.  In  re  Laconia  St  Ry.,  52 
Atl.  458.  71  N.  H.  355. 

"Extensions,"  as  used  in  Laws  1892,  c. 
672,  authorizing  extensions  of  street  rail- 
roads, will  not  be  held  to  mean  merely  a 
prolongation  In  a  given  direction  of  the  ex- 
isting railroads,  but  will  include  an  exten- 
sion of  its  operation  in  any  direction  or 
upon  any  street  or  avenue.  Bohmer  v.  Haf- 
fen,  54  N.  Y.  Supp.  1030,  1036,  35  App.  Div. 
881. 

"Extend,"  as  used  in  a  statute  giving 
a  railroad  company  which  had  been  author- 
ized to  build  a  single  or  double  track  on 
certain  streets  in  a  city  the  right  to  ex- 
tend its  course,  means  to  continue  or  pro- 
long its  course,  and  not  to  build  independ- 
ent branch  roads.  People  v.  New  York  & 
H.  R.  Co.  (N.  Y.)  45  Barb.  73,  74  (cited  in 
Williams  v.  Odessa  &  M.  Ry.  Co.,  44  Atl. 
821,  830,  7  Del.  Ch.  303). 

St  1874,  c.  29,  S  11.  providing  that  the 
board  of  aldermen  of  any  city  and  the  se- 
lectmen of  any  town  may  from  time  to  time 
authorize  any  street  railway  corporation 
whose  charter  has  been  accepted,  and  whose 
tracks  have  been  located  and  constructed,  to 
extend  the  location  of  its  tracks  witliin  the 
territorial  limits  of  such  city  or  town,  should 
be  construed  to  include  the  location  of  an 
additional  track  not  connected  with  the  ex- 
isting tracks  except  by  the  tracks  of  another 
railway  corporation.  The  word  "extend" 
may.  In  its  primary  sense,  when  applied  to 
a  railroad  track  or  other  line,  import  a 
continuation  of  the  line  without  a  break, 
but  it  was  not  used  in*  this  restricted  sense 
in  the  statute.  South  Boston  R.  Co.  y.  Mid- 
dlesex R.  Co^  121  Mass.  485,  489. 
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Where  a  street  railway  company  was 
Incorporated  to  build  a  road  of  the  length, 
as  near  as  may  be,  of  3  miles,  and,  as  laid 
out,  its  length  was  8.9  miles,  and,  to  avoid 
a  closely  built  up  portion  of  the  city,  a  road 
was  proposed  making  the  distance  6.6  miles, 
the  proposed  road  was  a  branch,  within  au- 
thority given  to  the  railroad  company  to  con- 
struct a  branch,  and  not  an  extension,  though 
the  branch  road  was  longer  than  the  main 
line.  Appeal  of  Yollmer,  8  Ati.  223,  224,  115 
Pa.  166. 

An  "extension,"  as  used  in  a  township 
ordinance  granting  to  a  street  railway  com- 
pany the  right  to  construct  an  extension  of 
its  railway,  as  the  word  signifies.  Is  a  pro- 
longation of  the  railroad  from  one  of  its 
termini  to  some  other  designated  point  and, 
where  some  distance  intervened  between  the 
terminus  of  the  road  and  the  proposed  road, 
the  proposed  road  was  not  an  extension. 
Trenton  St  R.  CJo.  v.  Pennsylvania  E.  Co., 
49  Atl.  481,  483,  63  N.  J.  Eq.  276. 

Street. 

"To  extend  a  street"  means  its  pro- 
longation and  continuance  in  the  direction 
to  which  it  already  points,  and  does  not 
authorize  its  deflection  in  order  to  reach  a 
given  point  Mayor,  etc.,  of  Monroe  v. 
Ouachita  Parish,  17  South.  498,  499,  47  La. 
Ann.  1061. 

"Extension,"  as  used  in  the  report  of 
viewers,  efpeaking  of  the  extension  of  a 
straight  and  open  street  Implies  that  it  is 
to  be  continued,  or,  in  mathematical  lan- 
guage, produced,  as  a  straight  line,  to  the 
point  indicated  for  intersection  with  an- 
other street.  In  re  Charlotte  St,  in  Lancas- 
ter City,  23  Pa.  286.  288. 

"Extension"  signifies  enlargement  in  any 
direction — in  length,  breadth,  or  circumfer- 
ence. Where  the  extension  of  a  street  to 
a  certain  point  is  directed,  the  street  must 
be  continued  in  its  length  in  the  direction 
to  which  it  points,  and  cannot  be  defiected 
unless  there  are  physical  obstructions  which 
make  it  necessary.  Mayor,  etc.,  of  Monroe 
V.  Ouachita  Parish,  17  South.  498,  499,  47 
La.  Ann.  1061. 

A  statutory  power  to  extend  and  open 
a  street  includes  the  construction  of  the 
street  or  the  extension  thereof,  as  well  as 
the  mere  act  of  laying  it  out  Matthiessen 
&  Wiechers  Sugar  Refining  Co.  v.  Jersey 
City.  26  N.  J.  Eq.  (11  0.  B.  Green)  247,  254. 

An  authority  to  a  municipal  corporation 
te  open  or  extend  streets  has  been  held  not 
to  authorize  the  extension  of  a  street  across 
the  right  of  way  of  an  existing  railroad,  as 
such  right  of  way  is  already  devoted  to  a 
public  use  by  express  legislative  grant  and 
the  extension  of  the  street  across  it  is  an 
miaathorized  appropriation  of  It  to  another 


public  use.  Illinois  Gent  R.  Co.  v.  City  of 
Chicago,  30  N.  E  1044,  1045,  141  111.  586,. 
17  L.  R.  A.  530. 

The  right  given  cities  by  Act  March  24, 
1890,  to  project  and  extend  their  streets  over 
tide  lands,  confers  merely  the  right  to  con- 
tinue existing  streets  in  the  same  direction, 
and  with  the  same  width.  Seattle  &  M.  Ry. 
Co.  V.  State,  34  Pac.  551,  553,  7  Wash.  150, 
22  L.  R.  A.  217,  38  Am.  St  Rep.  866. 

EXTENT. 

Extent  is  an  execution  writ  in  the  nature 
of  final  process.  Nason  y.  Fowler,  47  AtL 
263,  264.  70  N.  H.  291. 

The  writ  of  extent  seems  to  have  taken 
its  name  from  the  fact  that  the  sheriff  is  to 
cause  the  land  to  be  appraised  at  its  full  ex- 
tended value  before  he  delivers  it  to  the 
plaintiff.  It  is  said  that  at  English  common 
law,  by  tills  writ  the  defendant's  body,  land, 
and  goods  may  all  be  taken  at  once  to  compel 
payment  of  a  debt;  that  in  several  of  the 
states  of  this  country  it  is  employed  to  give 
the  creditor  possession  of  the  debtor's  land 
for  a  limited  time,  until  the  payment  of  the 
debt  In  Hackett  v.  Amsden,  56  Vt  201,  the 
court  said:  **Under  our  statute,  an  extent 
may  be  likened  to  an  extent  in  chief  in  Eng- 
land. It  is,  so  to  speak,  prerogative  process, 
affording  a  summary  remedy  for  recovering 
public  revenue  from  public  oflicers  who  have 
committed  a  breach  of  public  duty,  and,  in 
case  of  state  taxes,  for  recovery  from  the  in- 
habitants of  the  town  as  well.  No  notice  la 
given  to  show  cause  against  the  State  Treas- 
urer's extent"  Town  of  Mt  Holly  v.  French, 
52  AtL  1038,  1039,  75  Vt  1. 

EXTENUATING  CIRCUMSTANCES. 

In  an  Instruction  placing  the  burden  of 
proof  on  one  accused  of  murder  of  showing 
"extenuating  circumstances,"  such  words  in- 
clude intoxication.  State  y.  Davis,  43  S.  SL 
99,  52  W.  Va,  224. 

EXTERIOR. 

A  platform  attached  to  a  building  parti j 
roofed,  and  all  open  to  the  air,  is  embraced 
within  the  meaning  of  the  word  "exterior." 
as  used  In  a  lease  wherein  the  landlord 
agreed  to  repair  the  exterior,  and  the  tenant 
the  interior.  May  v.  Ennls,  79  N.  X.  Suppw 
896,  897,  78  App.  Diy.  552. 

EXTERNAL 

An  insurance  policy  on  a  vessel,  provid- 
ing that  the  company  should  not  be  held  lia- 
ble for  the  bursting  of  boilons  or  the  break- 
ing of  engines,  unless  occasioned  by  external 


EXTERNAL 


2619 


EXTERNAL  MEANS 


Tiolence,  should  be  construed  as  meaning  a 
Tiolence  external  to  the  boat,  such  as  striking 
a  log,  rock,  or  sand  bar,  or  collision,  etc.,  and 
not  to  mean  a  Tiolence  external  to  the  engine 
which  breaks,  or  the  boiler  which  bursts.  Cit- 
teens'  Ins.  Go.  y.  Glasgow,  9  Mo.  411,  420. 

The  external  parts  of  the  premises  are 
those  which  form  the  inclosure  and  beyond 
which  no  part  of  the  premises  extends;  and 
It  is  immaterial  whether  those  parts  are  ex- 
posed to  the  atmosphere,  or  rest  upon  and 
adjoin  some  other  building,  which  forms  no 
part  of  the  premises.  This  Is  the  meaning 
of  the  words  as  used  in  a  lease  by  which  the 
lessor  coyenanted  to  repair  all  the  external 
parts  of  the  premises.    Green  y.  Eales,  2  Q. 

B.  224,  237. 

"External  alteration,"  as  used  in  a  lease 
of  a  wharf  and  dock,  dwelling  house,  wash- 
house,  and  courtyard,  proyiding  tbat  the  les- 
see would  not  make  any  external  alteration 
whateyer  in  the  premises,  applies  to  eyery- 
thlng  external  to  the  house,  or,  as  it  is  popu- 
larly called,  out  of  doors.    Perry  y.  Dayis^  8 

C.  B.  (N.  8.)  769,  776. 

EXTEBHAI.  ANB  VI8IBI.E  8IGN8. 

The  phrase  as  used  in  the  certificate  of 
an  accident  association  which  proyldes  that 
the  benefits  under  the  certificate  shall  not  ex- 
tend to  any  bodily  Injury  of  which  there  shall 
be  no  "external  and  yislble  sign,"  etc.,  does 
not  mean  merely  broken  limbs,  or  bruises  on 
the  surface  of  the  body,  as  there  may  be  oth- 
er external  indications  which  are  yislble 
signs  of  internal  Injury.  It  would  include 
any  eyldence  of  an  internal  Injury,  such  as 
pale  and  sickly  looks,  or  vomiting  or  retching, 
or  anything  which  sends  forth  to  the  obserya- 
tlon  of  the  eye,  in  the  struggle  of  nature,  any 
signs  of  the  injury.  United  States  Mut.  Ace. 
Ass'n  y.  Barry,  9  Sup.  Gt  755,  759,  131  U.  S. 
100,  33  L.  Ed.  60  (citing  Barry  y.  United 
States  Mut  Ace.  Ass'n  [U.  S.]  23  Fed.  712, 
716). 

An  ''external  or  yislble  sign"  is  not  lim- 
ited to  a  sign  yislble  to  the  eye,  but  extends 
to  a  strain  of  the  recti  muscles  which  can  be 
ascertained  by  a  physician  by  the  sense  of 
feeling — by  applying  the  hands  on  the  ex- 
terior of  the  body.  Gale  y.  Mutual  Aid  & 
Accident  Ass'n,  21  N.  Y.  Supp.  893,  66  Hun, 
600. 

Whether  the  phrase  "visible  and  extei^ 
nal  signs  of  injury"  extends  to  a  case  where 
the  only  marks  on  the  body  of  the  Insured 
are  bloody  froth  at  the  mouth,  and  spots  up- 
on the  face  and  breast,  and  red  spots  upon 
the  body,  Is  a  question  to  be  determined  by 
the  jury;  and  such  marks  cannot  be  said,  as 
a  matter  of  law,  not  to  constitute  external 
and  visible  signs  of  Injury.  United  States 
Mut  Aca  Ass'ii  y.  Newman,  8  8.  IL  805,  809, 
84  Ya.  62. 


EXTERNAL,  VIOLENT,  OB  ACCIDENT- 
AL MEAN8. 

"External  means,"  as  used  in  an  acci- 
dent insurance  policy  made  payable  in  case 
of  death  resulting  from  external,  violent, 
and  accidental  means,  should  be  construed 
to  mean  that  the  means,  or  that  which  caused 
the  injury,  should  be  external,  and  not  that 
the  injury  must  be  external.  American  Ace. 
Co.  y.  Relgart.  23  S.  W.  191,  192,  94  Ky.  647. 
21  L.  R.  A.  651,  42  Am.  St  Rep.  374. 

Where  a  person  while  crossing  a  rail 
road  track  was  knocked  down  and  killed  by 
a  car  under  circumstances  which  did  not  in- 
dicate suicide,  the  death  was  acddentfil, 
within  the  meaning  of  a  policy  insuring 
against  death  through  external,  violent,  and 
accidental  means.  Payne  v.  Fraternal  Ace. 
Ass*n  of  America,  93  N.  W.  361,  362,  119 
Iowa,  342. 

Death  at  hands  of  tliird -persoiis. 

The  phrase  covers  the  case  of  a  person 
who  was  unexpectedly  shot  by  another  with- 
out cause  or  provocation.  "Thus,  where  one 
was  waylaid  and  assassinated  for  the  pur- 
pose of  robbery,  his  death  was  held  to  have 
been  caused  through  external,  violent,  and 
accidental  means.  Hutchcrafts  Ex*r  v.  Trav- 
elers' Ins.  Co.,  87  Ky.  300,  8  S.  W.  570,  12 
Am.  St  Rep.  484.  So  death  by  hanging  at 
the  bands  of  a  mob  was  held  to  be  an  acci- 
dent, within  the  meaning  of  a  policy  against 
injuries  through  external,  violent,  and  acci- 
dental means.  Fidelity  &  Casualty  Co.  v. 
Johnson,  72  Miss.  333,  17  South.  2,  30  L.  R. 
A.  206.  So  the  death  of  a  person  who  is 
shot  by  one  whom  he  Is  trying  to  eject  by 
force  from  an  hotel  office  is  a  death  by  ac- 
cident and  not  a  risk  voluntarily  assumed 
when  he  makes  the  attempt  without  knowing 
that  the  other  person  is  armed."  Lovelajce 
V.  Travelers'  Protective  Ass'n,  28  S.  W.  877, 
870,  126  Mo.  104,  30  L.  R.  A.  209,  47  Am.  St 
Rep.  638. 

Drownlnc* 

Death  caused  by  accidentally  drowning 
is  death  through  "external,  violent  and  acci- 
dental means,"  within  the  meaning  of  the 
stipulation  of  an  accident  policy  which  gives 
indemnity  against  death  by  such  means. 
United  States  Mut  Ace.  Ass'n  v.  Hubbell, 
47  N.  E.  544,  546,  56  Ohio  St  616,  40  L.  R 
A.  453;  De  Van  v.  Commercial  Travelers' 
Mut  Ace.  Ass'n,  36  N.  Y.  Supp.  931,  932,  92 
Hun,  256. 

''External,  violent  and  accidental 
means"  include  Involuntary  death  by  drown- 
j  ing,  though  caused  by  a  temporary  physical 
trouble,  which  was  entirely  unusual  and  un- 
common, whereby  deceased  falls  into  the 
water.  Manufacturers'  Ace.  Indemnity  Co. 
v.  Dorgan  (U.  S.)  68  Fed.  946,  954,  7  a  0. 
A.  581,  22  Lu  B.  A.  620. 
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Epileptio  fits. 

"External,  violent,  and  accidental 
means"  do  not  apply  to  the  death  of  one 
subject  to  epileptic  fits,  who  was  found  dead 
In  a  plunge  bath,  In  an  almost  direct  stand- 
ing position,  although  he  has  an  abrasion 
between  his  eyes  and  the  side  of  his  head.  In 
view  of  medical  evidence  that  the  entrance 
Into  the  bath  of  one  of  his  then  condition 
would  be  likely  to  result  In  an  epileptic  at- 
tack, and  that  the  fall  or  blow  which  caused 
the  abrasion  or  bruise  was  not  sufficient  to 
have  caused  death.  Tennant  v.  Travelers' 
Ins.  Ck>.  (U.  S.)  81  Fed.  322,  326. 

FaU. 

Injuries  caused  by  a  fall  due  to  a  tem- 
porary and  unexpected  disorder  are  violent, 
external,  and  accidental,  within  the  meaning 
of  such  words  In  an  insurance  policy.  Meyer 
v.  Fidelity  &  Casualty  Co.,  65  N.  W.  328,  96 
Iowa,  378,  59  Am.  St.  Rep.  374. 

Hanging  while  lasane. 

A  policy  of  Insurance  against  "bodily  in- 
juries effected  through  external,  accidental, 
and  violent  means,"  and  occasioning  death 
or  complete  disability,  covers  death  of  the 
Insured  by  hanging  himself  while  Insane. 
Accident  Ins.  Co.  v.  Crandal,  7  Sup.  Ct  685, 
687,  120  U.  S.  527,  30  L.  Ed.  740. 

Inlialatioii  of  gas. 

Under  an  accident  policy  Indemnifying 
the  Insured  against  loss  of  time  caused  by 
an  injury  •  resulting  from  external,  violent, 
and  accidental  means.  It  Is  held  that  Injury 
caused  by  the  accidental  breathing  of  Illu- 
minating gas  was  an  Injury  caused  by  exter- 
nal and  violent  means;  the  gas  In  the  at- 
mosphere being  a  violent  agency,  within  this 
provision  of  the  policy.  Paul  v.  Travelers' 
Ins.  Co.,  20  N.  B.  347,  348,  112  N.  T.  472,  8 
L.  R.  A.  443,  8  Am.  St.  Rep.  758. 

Poison  by  mistake. 

The  phrase  "external,  violent,  or  acci- 
dental means*'  construed  not  to  Include  death 
caused  by  an  overdose  of  opium  taken  by 
mistake.  Bay  less  v.  Travelers'  Ins.  Co.  (U. 
S.)  2  Fed.  Cas.  1077,  1078.  Nor  does  It  In- 
clude death  caused  by  the  accidental  taking 
of  poison,  "since  death  was  not  caused  by  any 
external  act,  nor  by  anything  acting  exter- 
nally, and  certainly  not  by  any  violent  ex- 
ternal means."  Hill  v.  Hartford  Accident 
Ins.  Co.,  22  Hun,  187,  189. 

Runaway. 

The  phrase  "external,  violent,  and  acci- 
dental means"  covers  the  death  of  Insured 
by  a  runaway,  resulting  In  such  a  physical 
and  mental  strain  in  finally  controlling  the 
horses  f'hat  Insured  died  therefrom  In  an 
hour,  though  there  are  no  outward  marks  of 
rlolence.     McGllnchey  v.  Fidelity  &,  Casu- 


alty Co.,  14  AtL  13,  16,  80  Me.  251,  6  Am. 
St  Rep.  190. 

Snake  bite. 

"External,  violent,  and  accidental 
means,"  as  used  In  an  accident  policy  Insur- 
ing against  death  by  violent,  external,  and 
accidental  means.  Includes  death  caused  by 
the  sting  of  an  Insect  or  the  bite  of  a  snake. 
Omberg  v.  United  States  Mut  Ace.  Ass'n« 
40  S.  W.  909,  910,  101  Ky.  303,  72  Am.  St. 
Rep.  413. 

EXTINCT. 

See  "Extinguish — Bxtlnguishment** 

Coke  says  the  word  "extinct"  comes  from 
the  word  "extlnguerl,"  meaning  to  destroy  or 
put  out  Co.  Lltt  147-6.  Taylor  v.  Hamp- 
ton (S.  C.)  4  McCord,  96, 101, 17  Am.  Dec  710. 

EXTINCTION. 

Where  ^tock  or  moneys,  or  securities  for 
moneys,  specifically  devised,  are  sold  or  dis- 
posed of,  there  Is  a  complete  extinction  of 
the  subject,  and  nothing  remains  to  which 
the  words  of  the  will  can  apply.  The  word 
"ademption,"  when  applied  to  such  specific 
legacies,  is  synonymous  with  "extinction." 
The  Intention  of  the  testator  Is  immaterial, 
because,  a  subject  being  extinct  at  the  death 
of  a  testator,  there  Is  nothing  upon  which  the 
will  can  operate.  King's  Ex'rs  v.  Sheffey's 
Adm'r  (Va.)  8  Leigh,  614,  617. 

EXTINGUISH-EXTINGUISHMENT. 

Extinguishment  Is  the  extinction  of  a 
charge  or  equity  by  Its  passing  Into  the 
hands  of  the  owner  of  the  lands  charged. 
James  v.  Morey,  3  Shars.  &  B.  Lead.  Cas. 
Real  Prop.  228.  It  takes  place  when  the  same 
hand  that  Is  to  receive  is  to  pay.  That 
amounts  to  extinguishment.  Henderson, 
Hull  &  Co.  V.  Stryker,  30  Atl.  386,  387,  164 
Pa.  170  (citing  Wankford  v.  Wankford,  1 
Salk.  305). 

The  statute  of  limitations,  fixing  the  time 
within  which  an  action  must  be  brought  to 
recover  taxes,  does  not  extinguish  such  tax- 
es, within  the  constitutional  prohibition 
against  extinguishing  any  liability  or  obli- 
gation In  favor  of  the  state;  the  statute 
merely  limiting  the  right  of  action,  while 
leaving  the  debt  In  force.  Custer  County 
Com'rs  V.  Story,  69  Pac.  56,  58,  26  Mont  617. 

In  adjudications  that  where  the  statute 
of  limitations  operates  to  extinguish  the 
right  upon  which  It  has  operated  the  term 
"extinguish  the  right"  does  not  mean  ac- 
tual satisfaction  of  the  right  by  the  opera- 
tion of  the  statute.  The  idea  Is  that  the 
right  to  Insist  upon  the  statutory  bar  Is  a 
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vested  property  right  protected  by  the  Con- 
etitutioD,  the  effect  of  which  Is  to  forever 
prevent  the  Judicial  enforcement  by  it  against 
the  will  of  the  owner  of  a  prescriptive  right. 
Eingartner  v.  Illinois  Steel  Co.,  79  N.  W.  433, 
434,  103  Wis.  373,  74  Am.  St.  Rep.  871. 

CJode  Civ.  Proc.  8  1352,  provides  that,  by 
the  marriage  of  an  executrix,  her  authority 
Is  extinguished.  Held,  that  the  marriage 
of  an  executrix  does  not  extinguish  her  au- 
thority ipso  facto,  the  phrase  "authority  is 
extinguished"  being  equivalent  to  "ceases 
to  be  competent,"  and  hence  she  may  be 
proceeded  against  for  suspension  and  remov- 
al. Schroeder  v.  Superior  Court,  11  Pac.  651, 
052,  70  Cal.  343;  In  re  Allen's  Estate,  21  Pac 
426,  427.  78  Cal.  581. 

As  annibllation  or  destmctioii. 

"When  the  law  speaks  of  a  right  or  ob- 
ligation as  extinguished.  It  means  that  it  is 
put  out,  taken  away,  destroyed."  Commer- 
cial Bank  v.  Lockwood's  Adm'r  (Del.)  2  Har. 
8,  14  (quoting  CJo.  Litt.  147b;  1  Rolle,  Abr. 
933). 

In  Bacon  it  Is  said  that  "whenever  a 
right  or  interest  is  destroyed  or  taken  away 
by  the  act  of  God,  operation  of  law,  or  the 
act  of  the  party,  this,  in  many  books,  is  call- 
ed 'extinguishment.*"  Taylor  v.  Hampton 
(S.  C.)  4  McCord,  96,  101,  17  Am.  Dec.  710 
(citing  3  Bac.  tit.  "Extinguishment"). 

"Extinguishment,"  as  used  with  regard 
to  Incorporeal  hereditaments,  means  an  en- 
tire annihilation  or  destruction,  and  not  a 
mere  suspension  of  the  right;  and,  when  a 
right  of  this  nature  is  once  extinguished,  it  is 
forever  gone,  and  cannot  revive.  Therefore 
an  extinguishment  for 'one  moment  is  an  ex- 
tinguishment forever.  Taylor  v.  Hampton 
(S.  O.)  4  McCord,  96,  101,  17  Am.  Dec.  710. 

A  judgment  of  a  lower  court  is  not  "ex- 
tinguished" by  a  judgment  of  affirmance  en- 
tered by  a  court  of  appeals;  the  word  "ex- 
tinguished," as  a  legal  phrase,  meaning  the 
annihilation  or  extinction  of  a  right  by  its 
being  consolidated  with  a  greater  or  more 
extensive  right  In  Its  application  to  debts, 
an  extinguishment  takes  place  only  when  the 
original  debt  is  destroyed,  as  If  a  feme  sole 
marry  her  debtor,  or  if  a  debtor  be  made  ex- 
ecutor at  common  law,  etc.  So  taking  a  se- 
curity of  a  higher  nature  extinguishes  the 
first  security,  but  a  security  of  an  inferior 
or  equal  degree  does  not  extinguish  the  first 
security.  Planters*  Bank  of  State  v.  Calvit, 
11  Miss.  (3  Smedes  &  M.)  143,  194,  41  Am. 
Dec.  616. 

Act  May  23,  1887,  S  6,  provides  that  a 
witness  incompetent  by  reason  of  interest 
shall  become  fully  competent  by  a  release  or 
extinguishment  in  good  faith  of  his  interest, 
upon  which  good  faith  the  trial  judge  shall 


decide.  Held,  that  the  words  "extinguish- 
ment" and  "release"  require  that  the  witness' 
interest  shall  be  effectually  terminated,  not 
only  as  to  himself,  but  as  to  the  other  party  • 
against  whom  he  Is  about  to  testify,  and 
hence  an  assignment  of  the  interest  of  a 
witness  to  another  is  not  within  the  statute, 
as  an  assignment  terminates  the  claim  only 
so  far  as  the  witness  himself  is  concerned, 
leaving  it  in  full  force  as  to  the  other  party 
against  whom  he  is  about  to  testify.  Dar- 
ragh  V.  Bigger,  39  Atl.  37,  38,  183  Pa.  397. 

Release  distinsnished. 

A  release  is  a  discharge  of  a  debt  by 
act  of  the  party,  in  distinction  from  an  ex- 
tinguishment, which  is  a  discharge  by  op- 
eration of  law.  Baker  v.  Baker,  28  N.  J. 
Law  (4  Dutch.)  13,  20,  75  Am.  Dec.  243. 

As  payment* 

"Extinguishment,"  as  used  in  Ky.  St.  S 
2219,  cl.  3,  providing  that  partial  payments 
on  a  debt  bearing  interest  shall  be  first  ap- 
plied to  the  extinguishment  of  the  interest 
then  due,  is  equivalent  to  the  word  "pay- 
ment" Louisville  Trust  Co.  v.  Kentucky 
Nat.  Bank  (U.  S.)  102  Fed.  442,  445. 

CJpnst  art  14,  8  2,  requiring  the  creation 
of  a  sinking  fund  to  be  applied  solely  to  the 
payment  and  "extinguishment  of  the  state 
debt"  and  to  be  continued  imtil  the  extin- 
guishment thereof,  should  be  construed  to 
mean  an  acquiring  of  a  fund,  sufficient  to 
meet  the  principal  of  the  state  debt,  and 
not  the  actual  payment  of  such  debt.  Aud- 
itor General  v.  State  Treasurer,  7  N.  W.  716, 
718,  45  Mich.  161. 

As  euspensloii. 

Suspension  distinguished,  see  "Suspend 
— Suspension." 

"Bxtlnguishment,"  as  used  in  relation  to 
the  extinguishment  of  the  debts  to  and  from 
a  defunct  corporation,  is  synonymous  with 
"suspension."  Notwithstanding  a  debt  may 
be  extinguished,  the  obligation  may  survive 
and  be  enforced.  Moultrie  v.  Smiley,  16  Ga. 
289,304. 

EXTORSIVELY. 

The  word  "ex  torsi vely"  substantially 
and  sufficiently  avers  the  corrupt  intent  re- 
quired in  an  Indictment  for  extortion  by  a 
public  officer.  Leeman  v.  State^  85  Ark.  438, 
439,  37  Am.  Rep.  44. 

"Extorslvely"  Is  descriptive  of  the  crime 
of  extortion,  and  charges  the  corrupt  purpose. 
It  is  Invariably  used  for  that  purpose  in  the 
approved  precedents  of  common-law  Indict- 
ments for  extortion.  It  has  been  considered 
that  the  word  "extorsive"  Is  as  essential  In 
such  an  indictment  for  extortion  as  the  word 
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"prodltorie*'  In  treason,  or  'felonlce^*  In  fel- 
ony.   Lof tus  y.  State  (N.  J«)  ID  Ati.  183,  184. 

EXTORT-EXTORTION. 

''Extort"  means  to  obtain  from  a  holder 
desired  possessions  or  knowledge  by  force  or 
compulsion;  to  wrest  from  another  by  force, 
menace,  duress,  etc.  Citing  Cent  Diet  In 
the  law  dictionaries  the  word  "extort"  is  not 
found,  and  "extortion"  is  applied  to  an  of- 
ficer "who,  by  color  of  office,  unlawfully  takes 
any  money  or  thing  of  value  that  is  not  due 
him,  or  more  than  is  due,  or  before  it  is  due." 
Citing  1  Bouv.  Law  Diet,  and  Rap.  &  L. 
Law  Diet  In  a  statute  providing  a  punish- 
ment for  those  who  extort  money  from  others 
it  is  used  in  its  broader  sense,  as  given  in 
the  Century  Dictionary.  Cohen  v.  State,  38 
S.  W.  1005.  1006,  37  Tex.  Cr.  R.  lia 

The  ordinary  meaning  of  the  word  "ex- 
tortion" is  the  taking  or  obtaining  of  any- 
thing from  another  by  means  of  illegal  com- 
pulsion or  oppressive  exaction.  United 
States  V.  Deaver  (U.  8.)  14  Fed.  595,  597; 
Mann  v.  State,  26  N.  B.  226,  228,*  47  Ohio  St 
556v  11  L.  R.  A.  656. 

Extortion  is  the  obtaining  of  property 
from  another  with  his  consent,  induced  by 
a  wrongful  use  of  force  or  fear,  or  under 
color  of  official  right  Pen.  Code,  S  518;  Peo- 
ple V.  Hoffman,  58  Pac.  856,  126  Cal.  366; 
In  re  Coffey,  56  Paa  448,  123  Cal.  522.  Un- 
der this  definition,  it  is  no  defense  to  his 
accusation  of  extortion  that  the  charges  or 
publications  threatened  to  be  made  by  the 
defendant,  and  by  which  he  obtained  val- 
uable property,  were  true.  The  truth  or  va- 
lidity of  these  matters  form  no  element  in 
establishing  the  guilt  or  Innocence  of  a  de- 
fendant charged  with  extortion.  Morrill  v. 
Nightingale,  28  Pac.  1068,  1070,  93  Cal.  452, 
27  Am.  St  Rep.  207. 

Fear  such  as  will  constitute  extortion 
may  be  induced  by  a  threat  either  (1)  to  do 
an  unlawful  injury  to  the  person  or  property 
of  the  individual  threatened,  or  to  any  rela- 
tive of  his,  or  member  of  his  family;  or  (2) 
to  accuse  him,  or  any  relative  of  his,  or  mem- 
ber of  liis  family,  of  any  crime;  or  (3)  to 
expose  or  impute  to  him  or  them  any  de- 
formity or  disgrace;  or  (4)  to  expose  any 
secret  affecting  him  or  them.  Pen.  Code,  S 
519;  People  v.  Tonielli,  22  Paa  678,  679,  81 
Cal.  275. 

"Extort"  means  to  obtain  money  or  oth- 
er valuable  things  either  by  compulsion,  by 
actual  force,  or  by  a  force  of  motives  applied 
t»  the  will,  often  more  overpowering  and  ir- 
resistible than  physical  force.  Common- 
wealth V.  O'Brien,  66  Mass.  (12  Cush.)  84,  90. 

To  constitute  extortion  at  common  law, 
there  must  be  the  receipt  of  money  or  of 


some  thing   of   value.     Commonwealth  ▼• 
Cony,  2  Mass.  623.  624. 

Wharton  defines  extortion  as  the  exac- 
tion of  money  either  for  the  performance 
of  a  duty,  or  the  prevention  of  an  injury,  or 
for  the  exercise  of  an  influence.  Bdsall  y. 
Brooks,  25  N.  Y.  Super.  Ot  (2  Rob.)  29,  34; 
26  N.  Y.  Super.  Ot  (3  Rob.)  284,  292. 

The  ordinary  meaning  of  the  word  "ex- 
tortion" is  the  taking  or  obtaining  of  any- 
thing from  another  by  means  of  illegal  com- 
pulsion or  oppressive  exaction.  The  word 
has  acquired  a  technical  meaning  in  the  com- 
mon law,  and  in  this  sense  may  be  defined 
to  be  the  corrupt  and  unlawful  taking  by  any 
officer  of  the  law,  under  color  of  his  office, 
of  any  money  or  thing  of  value  that  is  not 
due  him,  or  the  corrupt  or  unlawful  taking 
of  any  money  or  thing  of  value  under  color 
of  his  office  in  consideration  of  what  is  due 
him,  or  before  it  is  due  him.  In  Act  No.  66 
of  1884  the  word  "extort'*  is  used  in  its  or- 
dinary, as  distinguished  from  the  technical, 
sense  in  which  it  is  used  in  section  868»  Rev. 
St,  and,  as  so  used,  applies  to  persons  gen- 
erally, and  signifies  the  taking  or  obtaining 
of  anything  from  another  by  means  of  il- 
legal compulsion,  whether  upon  a  claim  of 
right  or  otherwise.  State  v.  Logan,  29  South. 
336,  337,  104  La.  760. 

Bxtortion  is  the  procuring  of  the  prop- 
erty of  another  by  means  of  fear  induced, 
inter  alia,  by  threats  to  injure  his  property. 
Pen.  Code,  S§  552,  553.  A  threat  to  injure 
a  person's  business  by  inducing  his  employ^ 
who  are  on  a  strike,  to  persist  in  their  refusal 
to  work  for  him,  is  not  a  threat  to  do  an 
injury  to  the  property  of  such  person,  with- 
in the  meaning  of  those  sections,  and  the  ob- 
taining of  money  by  means  of  such  threat 
is  not  extortion.  People  v.  Barondess,  8  N. 
Y.  Cr.  R  234,  248,  16  N.  Y.  Supp.  436,  61 
Hun,  571. 

At  common  law,  "extortion*'  signified 
any  imposition  by  color  of  right  But  tech- 
nically it  was  defined  to  be  the  taking  of 
money  by  an  officer,  by  reason  of  his  office, 
where  none  at  all  was  due,  or  when  it  was 
not  yet  due.  Whart  Cr.  Law  (3d  Ed.)  p. 
833;  People  v.  Whaley  (N.  Y.)  6  Cow.  661. 
The  obtaining  of  money  by  force  or  fear  does 
not  seem  to  be  extortion  either  at  common 
law  or  under  the  Revised  Stati^tes.  It  was 
robbery,  at  common  law,  to  extort  money 
under  the  threat  of  charging  one  with  an 
unnatural  crime;  and  a  threat  to  injure  a 
person's  business  is  not  a  threat  to  do  an 
injury  to  the  property  of  such  person,  within 
Pen.  Code,  §S  552,  553,  defining  "extortion" 
as  procuring  the  property  of  another  by 
means  of  fear  induced  by  threats  to  injure 
his  property.  People  v.  Barondess,  8  N.  Y. 
Cr.  R  234,  24^  16  N.  Y.  Supp^  436,  61  Hun, 
57L 
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"Extortion**  is  defined  in  Pen.  Code,  S 
662,  as  the  obtaining  of  property  from  an- 
other with  his  consent,  induced  By  a  wrong- 
ful use  of  fear;  and  fear,  such  as  will  con- 
stitute extortion,  mar  he  induced  by  an  un- 
lawful injury  to  the  property  of  the  indi- 
vidual threatened.  People  ▼.  Wilzig,  4  N.  Y. 
Cr.  R,  403.  422. 

Extortion  is  not  an  offense,  eo  nomine, 
so  that  a  recognizance  reciting  that  the  de- 
fendant stands  charged  with  extortion  is  in- 
sufficient to  state  the  offense.  Johnson  v. 
State.  40  S.  W.  982,  38  Tex.  Or.  R.  26. 

By  eolor  of  office. 

Extortion  is  the  taking  of  money  or 
thing  of  Talue  by  an  ofilcer,  by  color  of  his 
office,  either  when  none  is  due.  or  not  so 
much  is  due,  or  where  it  is  not  yet  due.  Ma- 
guire  Y.  State  Sav.  Ass'n,  62  Mo.  344,  347; 
United  States  y.  Waltz  (U.  S.)  28  Fed.  Gas. 
386,  887;  Ck)mmonwealth  y.  Eyans  (Pa.)  13 
Serg.  &  R.  426,  430  (citing  C3o.  Litt  368); 
Ck)nmionwealth  y.  Saulsbury,  25  Atl.  610,  611, 
162  Pa.  554;  Commonwealth  y.  Hagan  (Pa.) 
9  Phlla.  574,  577  (citing  4  Bl.  Comm  137); 
Williams  y.  State,  34  Tenn.  (2  Sneed)  160, 
162  (citing  4  Bl.  Oomm.  141);  People  v. 
Whaley  (N.  Y.)  6  Cow.  661,  663;  Edsall  y. 
Brooks,  26  N.  Y.  Super.  Ct.  (3  Rob.)  284,  292; 
Commonwealth  y.  Rodes,  31  Ky.  (1  Dana) 
595,  601,  602;  Leeman  y.  State,  35  Ark.  438, 
442,  37  Am.  Rep.  44;  Preston  y.  Bacon,  4 
Conn.  471.  480  (citing  Co.  Lltt.  3G8b);  State 
V.  Oden,  37  N.  E.  731,  732.  10  Ind.  App.  136; 
Commonwealth  y.  Bagley,  24  Mass.  (7  Pick.) 
279,  281;  State  y.  Prltchard,  107  N.  C.  921, 
929,  12  S.  E.  50.  Thus  where  a  register  of 
lands  undertakes  to  act  as  attorney  for  an 
applicant  In  procuring  a  patent,  and  receiyes 
from  him  a  gross  sum,  covering  the  execu- 
tion of  his  official  duties,  as  well  as  doing 
other  things  relating  to  procuring  the  patent, 
and  no  specified  portion  of  it  is  taken  as 
compensation  for  the  one  or  the  other,  but 
the  sum  so  taken  Is  in  excess  of  feed  allowed 
by  law,  such  taking  of  money  Is  extortion. 
United  States  y.  Waltz  (U.  S.)  28  Fed.  Cas. 
386.  387. 

The  word  "extortion"  implies  that  the 
money  paid  was  extorted  on  the  part  of  the 
one  receiving  it,  and  was  paid  unwillingly 
by  the  party  paying  it,  so  that  the  crime  of 
extortion,  at  common  law,  was  not  commit- 
ted by  the  taking  of  excessive  or  Illegal 
fees  by  an  officer,  unless  they  were  exacted 
and  paid  unwillingly  under  color  of  his  of- 
fice. United  States  v.  Hamed  (U.  S.)  43  Fed. 
376,  377;  People  v.  Gardner,  25  N.  Y.  Supp. 
1072,  1073.  73  Hun,  66. 

"Extortion"  is  defined  by  Pen.  Code, 
art  240,  as  the  willful  demand  and  recep- 
tion by  an  officer  authorized  by  law  to  re- 
ceive fees  of  office,  or  by  any  person  em- 
ployed by  such  officer,  of  higher  fees  than 


are  allowed  by  law  for  the  services  in  ^um- 
tion«    Smith  y.  State,  10  Tez.  App.  418. 

In  general,  it  may  be  said  that  any 
officer,  whether  he  be  a  federal,  8tat»»  mu- 
nicipal, or  Judicial  officer,  and  every  par- 
son occupying  an  official  or  quasi  official 
position,  may  be  guilty  of  extortion.  And 
hence  a  deputy  constable  appointed  by  an 
order  of  court  which  declares  that  he  shall 
exercise  and  possess  all  the  powers  of  police- 
men of  the  cities  of  the  commonwealth,  and 
shall  be  fully  paid  by  private  subscriptions, 
may  be  guilty  of  extortion.  Commonwealth 
y.  Saulsbury,  25  AtL  610,  611,  152  Pa.  554. 

In  Massachusetts  it  has  been  held  that, 
to  subject  an  officer  to  the  penalty  provided 
by  the  statute,  it  must  be  proved  that  the 
sum  alleged  to  have  been  extorted  was  de- 
manded as  a  fee  for  some  official  duty.  Bun- 
nells  v.  Fletcher,  15  Mass.  525.  And  ac- 
cording to  some  authorities,  in  order  to  con- 
stitute statutory  extortion,  there  must  have 
been  some  official  service  rendered,  for  which 
more  pay  is  demanded  or  received  than  is 
allowed  by  law.  State  y.  Oden,  37  N.  B.  781, 
732,  10  Ind.  App.  136. 

"Extortion"  technically  is  an  official  mis- 
demeanor. While  in  its  larger  sense  it  sig- 
nifies any  oppression  under  color  of  right, 
in  its  strict  sense  It  signifies  the  taking  of 
money  by  an  officer,  by  color  of  his  office, 
where  none  or  a  part  only  is  due.  The  of- 
fense consists  in  the  oppressive  misuse  of  the 
exceptional  power  with  which  the  law  in- 
vests the  Incumbent  of  an  office,  and  it  ir 
thus  apparent  that  the  crime  of  extortion  is 
committable  only  by  an  officer.  The  Incum- 
bent of  an  office  which  an  unconstitutional 
statute  purported  to  create  cannot  be  guilty 
of  extortion,  as  he  is  neither  a  de  Jure  nor 
a  de  facto  officer.  Kirby  v.  State,  31  Ati. 
213,  57  N.  J.  Law  (28  Vroom)  320. 

To  constitute  extortion  under  color  of 
office,  all  money  or  things  received  must 
have  been  claimed  or  accepted  in  right  of 
office,  and  the  person  paying  must  have  been 
yielding  to  official  authority,  and  the  rendi- 
tion of  services  not  official;  and  the  accept- 
ance of  money  therefor  not  in  an  official 
capacity,  but  as  a  private  individual,  however 
inconsistent  with  official  duty  may  be  the 
rendition  of  such  services.  Is  not  extortion. 
Obllier  v.  State,  55  Ala.  125. 

Blaoknudl  aynonymous. 

To  charge  a  person  with  being  a  "black- 
mailer" would  be  equltnlent  to  charging 
such  person  with  being  guilty  of  the  crime 
of  "extortion."  The  words  are  treated  by 
lexicographers  as  synonymous.  "The  exac- 
tion of  money  for  the  performance  of  a  duty, 
the  prevention  of  an  injury,  or  the  exercise 
of  an  infiuence;"  the  "extortion  of  money 
from  a  person  by  threats  of  accusation  or 
exposure;"   the  "wrongful  exaction  of  mon- 
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ey."    MitcbeU  r.  Sharon  (U.  S.)  51  Fed.  424, 
425. 

In  common  parlance  and  in  general  ac- 
ceptation, "extortion"  is  equivalent  to.  and 
synonymous  with  "blackmail."  Edsall  y. 
Brooks,  25  N.  Y.  Super.  Ot  (2  Rob.)  29.  84; 
Id.,  26  N.  Y.  Super.  Ct  (8  Rob.)  284,  2»2. 

EXTRA. 

A  lease  by  which  the  lessee  agreed  to 
pay  extra  for  steam  heat,  at  a  certain  rate 
per  foot  of  radiating  surface,  means  in  ad- 
dition to  the  rent  reserved  In  the  lease.  Li- 
brary Bureau  v.  Lothrop  Pub.  Co.,  62  N.  B. 
380,  180  Mass.  872. 

"The  word  *extra'  is  Latin,  signifying 
'without*  or  'outside  of.'  In  its  simple  form 
it  has  been  but  lately  admitted  into  the 
English  dictionaries,  but  its  compound  use 
is  ancient  'Extraordinary'  giv.es  a  familiar 
instance  of  its  use,  signifying  'outside  of  the 
ordinary,'  'not  greater  or  less,'  for  a  thing 
may  be  extraordinary  for  greatness  or  for 
littleness  or  for  neither."  Carpenter  v.  State, 
39  Wis.  271.  284. 

EXTRA  AIXOWAKGE. 

An  extra  allowance,  in  New  York  prac- 
tice, is  not  included  within  the  term  "costs,** 
but  is  a  sum  in  addition  to  costs.  Oode  Civ. 
Proc.  §  3253,  describes  it  as  a  **f  urther  sum.*' 
When  an  award  of  costs  is  made  by  the 
trial  court,  where  such  costs  are  discretion- 
ary, no  further  sum  is  embraced,  unless  an 
order  therefor  is  made,  and  a  direction  of  the 
appellate  court  remanding  a  cause  that  the 
lower  court  award  costs  does  not  authorize 
a  specTal  allowance.  Hascall  v.  King,  66  N. 
Y.  Supp.  1112,  1114.  54  App.  Div.  441. 

EXTRA  COMPENSATION. 

"Extra  compensation,'*  as  used  in  Const, 
art  4,  S  26,  prohibiting  the  Legislature  from 
granting  any  extra  compensation  to  any  con- 
tractor after  the  contract  shall  have  been 
entered  into,  construed  to  mean  any  sum  in 
addition  to  the  contract  price,  though  the 
value  of  the  work  is  in  excess  of  the  amount 
so  paid.  "Extra  compensation  is  such  not 
merely  for  being  greater  or  less  than  the  con- 
tract, but  properly  because  it  is  outside  the 
contract"  Carpenter  v.  State,  39  Wis.  271, 
284. 

The  clause  of  the  Constitution  prohibit- 
ing the  g^nting  of  extra  compensation  was 
intended  to  prohibit  gifts  of  public  moneys 
by  the  Legislature,  and  was  not  intended  to 
take  away  the  power  of  appropriating  money 
for  tbe  payment  of  claims  against  the  county, 
which,  upon  an  audit  therefor,  had  been  as- 
certained to  be  just,  though  the  claimant  may 
have  become  disentitled,  as  a  matter  of  strict 


right  to  enforce  his  claim.     Swift  v.  State 
(N.  Y.)  26  Hun,  508,  510;  Id.,  89  N.  Y.  52. 

EXTRA  CONDUCTOR. 

The  term  "extra  conductor'*  la  more  com- 
prehensive than  that  of  **brakeman."  The 
former  includes  within  its  distinction  such 
persons  as  may  be  engaged  as  brakemen, 
whereas  the  latter  does  not  include  the  for- 
mer. In  other  words,  all  extra  conductors 
are,  in  a  sense,  brakemen,  but  all  brakemen 
are  not  extra  conductors.  Standard  Life  & 
Accident  Ins.  Co.  v.  Koen,  33  8.  W.  133,  137, 
11  Tex.  Civ.  App.  273. 

EXTRA  PAT. 

Act  Cong.  1848,  providing  that  soldiers 
and  sailors  who  were  engaged  in  military 
service  of  the  United  States  in  the  war  wltb 
Mexico  should  receive  three  months*  extra 
pay,  means  the  same  pay  they  would  have 
received  if  they  bad  remained  in  the  same 
service  three  months  longer.  United  States 
V.  North,  5  Sup.  Ct  285,  286,  112  U.  a  510, 
28  L.  Ed.  808. 

EXTRA  SERVICES. 

"Extra  services,**  as  used  in  Act  1855, 
providing  that  clerks  and  sheriffs  shall  be 
entitled  to  receive  such  reasonable  earnings 
for  extra  services  as  the  board  of  county  com- 
missioners may  think  right  and  proper,  to  be 
paid  out  of  the  county  treasury,  means  serv- 
ices incident  to  their  respective  offices,  for 
which  compensation  is  not  provided  by  law. 
Biiami  County  Com'rs  y.  Blake,  21  Ind.  32,  34. 

EXTRA  TRAIN. 

An  extra  train  or  wild  train  is  one  not 
classified  on  the  time-tables,  and  is  required 
to  keep  entirely  out  of  the  way  of  all  regu- 
lar trains,  of  whatever  class.  Hall  v.  Chi- 
cago, B.  &  N.  R.  Co.,  46  Minn.  439,  442,  49 
N.  W.  239,  240. 

EXTRA  WORK. 

The  distinction  between  ''extra  work'* 
and  "additional  work**  under  a  contract  is 
that  the  former  is  work  arising  out  of,  and 
entirely  independent  of,  the  contract — some- 
thing not  required  in  its  performance;  the 
latter  being  something  necessarily  required 
in  the  performance  of  the  contract  and  with- 
out which  it  could  not  be  carried  out 
Shields  v.  City  of  New  York,  82  N.  Y.  Supp. 
1020,  1021,  84  App.  Div.  502. 

EXTRAHAZARDOUS. 

Where  a  fire  insurance  policy  authorized 
a  building  to  be  used  for  a  packing  house 
and  for  other  extrahazardous  purposes,  the 
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latter  term  must  be  taken  to  mean  purposes 
ol  the  same  class  as  those  before  specified, 
and  to  give  tbe  Insured  the  rlgbt  to  use  the 
premises  for  any  similar  extrahazardous  pur- 
pose. Reynolds  y.  Ck>mmerce  Fire  Ins.  Oo.» 
47  N.  T.  507. 

*'Bxtrabazardoti8,"  as  used  in  a  fire  pol- 
icy wherein  it  Is  provided  that  the  insured 
premises  may  be  occupied  for  extrahazardous 
purposes,  means  extradangerous.  Russell  ▼. 
Cedar  Rapids  Ins.  Co.,  32  N.  W.  85,  96,  71 
Iowa;  69. 

EXTRAJITDIOIAi:.  CONFESSION. 

"Extrajudicial  confessions,  says  Mr. 
Greenleaf ,  are  those  which  are  made  by  the 
party  elsewhere  than  before  a  magistrate  or 
in  court,  and  they  embrace  not  only  explicit 
and  express  confessions  of  crime,  but  all 
those  admissions  of  the  accused  from  which 
guilt  may  be  implied.*'  United  States  v.  Wil- 
liams (U.  S.)  28  Fed.  Cas.  636,  643;  State 
V.  Porter,  49  Pac.  964,  966,  32  Or.  135;  Speer 
y.  State,  4  Tex.  App.  474,  479  (citing  Greenl. 
By.  [6th  Ed.]  I  216);  State  y.  Lamb,  28  Mo. 
218,  230. 

An  extrajudicial  confession  is  one  made 
out  of  court,  whether  to  an  official  or  to  a 
nonofficial  person.  State  y.  Alexander,  83 
South.  600,  109  La.  557  (citing  1  Bish.  New 
Or.  Proc.  p.  1217). 

EXTRAJUDIOIAX.  OATR. 

Extrajudicial  oaths  are  those  not  taken 
In  judicial  proceedings,  or  without  any  au- 
thority of  law,  though  taken  formally  before 
a  proper  person.  State  y.  Scatena,  87  N.  W. 
764,  765,  84  Minn.  281. 

EZTRATEBBTTOBIAI.  JURISDICTION. 

The  term  "extraterritorial  jurisdiction," 
as  used  in  a  constitutional  proyision  that  cir- 
cuit courts  and  circuit  judges  may  haye  such 
extraterritorial  jurisdiction  in  chancery  cases 
as  may  be  prescribed  by  law,  is  construed  as 
haying  no  reference  to  persons,  so  as  to  pro- 
hibit the  Legislature  from  authorizing  pro- 
cess to  reach  the  person  of  a  defendant  any- 
where within  the  limits  of  the  state.  Chap- 
man y.  Reddick,  25  South.  673,  677,  41  Fla. 
120. 

EXTRACT. 

An  ••extract,'*  as  used  In  the  tariff  act, 
is  anything  drawn  from  a  substance  by  heat, 
solution,  distillation,  or  chemical  process,  as 
essences,  tinctures,  and  the  like.  Sykes  y. 
Magone  (U.  S.)  88  Fed.  494,  497. 

EXTRADITION. 

"Extradition"  may  be  sufficiently  defined 
to  be  the  surrender  by  one  nation  to  another 


of  an  indiyidual  accused  or  conylcted  of  an 
offense  outside  of  its  own  territory,  and 
within  the  territorial  jurisdiction  of  the  other, 
which,  being  competent  to  try  and  punish 
him,  demands  the  surrender.  Terlinden  y. 
Ames,  22  Sup.  Ct  484,  492,  184  U.  S.  270,  46 
L.  Ed.  534. 

Strictly  speaking,  transportation,  extra- 
dition,  and  deportation,  although  each  has 
the  effect  of  remoylng  a  person  from  a  coun- 
try, are  different  things,  and  for  different 
purposes.  Transportation  is  by  way  of  pun- 
ishment of  one  conylcted  of  an  offense 
against  the  laws  of  the  country.  Extradi- 
tion is  the  surrender  to  another  country  of 
one  accused  of  an  offense  against  its  laws, 
there  to  be  tried,  and.  If  found  guilty,  pun- 
ished. Deportation  is  the  remoylng  of  an 
alien  out  of  the  country  simply  because  his 
presence  is  deemed  inconsistent  with  the 
public  welfare,  and  without  any  punishment 
being  imposed  or  contemplated,  either  under 
the  laws  of  the  country  out  of  which  he  is 
sent,  or  under  those  of  the  country  to  which 
he  is  taken.  Fong  Yue  Ting  y.  United  States, 
13  Sup.  Ct  1016,  1020,  149  U.  S.  698,  37  L. 
Ed.  905. 

In  determining  whether  a  person  de- 
manded as  a  fugitiye  from  justice  in  extradi- 
tion proceedings  is  charged  with  a  crime 
against  the  laws  of  the  state  from  whose 
justice  he  is  alleged  to  haye  fled,  it  may  be 
presumed  that  larceny  is  a  crime  in  a  state 
where  the  common  law  preyalls.  Katyuga 
y.  Cosgroye,  60  Atl.  679,  680,  67  N.  J.  Law, 
213. 

EXTRADOTAL  PROPERTY. 

Extradotal  property,  otherwise  <!alled 
paraphernal  property,  is  that  which  forms 
no  part  of  the  dowry.  Ciy.  Code  La.  1900, 
art  2335;  Fleitas  y.  Richardson,  13  Sup.  (X 
495,  496,  147  U.  S.  550,  37  L.  Ed.  276. 

EXTRANEOUS  INFLUENCE. 

"Extraneous  influence,*'  within  a  rule  al- 
lowing a  Juror,  after  rendition  of  yerdict,  to 
testify  as  to  extraneous  influence,  does  not 
mean  improper  communications  between  the 
jurors  themselyes,  whether  in  the  courtroom 
or  out  of  it  Sharp  y.  Merriman,  66  N.  W. 
372,  876,  108  Mich.  454. 

EXTRAORDINARY. 

The  difference  between  work  upon  high- 
ways; which  is  spoken  of  as  ordinary  and  ex- 
traordinary in  Rey.  St  1881,  t  5069,  proyid- 
ing  that  road  superintendents  shall  in  certain 
months  put  all  the  roads  in  their  respectiye 
townships  in  good,  ordinary  repair,  and  then, 
with  such  other  means  as  may  be  in  their 
hands,  proceed  to  do  work  denominated  "ex- 
traordinaiy«"   and»   by   Judicious  ditching, 


EXTRAORDINARY 


2626 


EXTRAORDINARY  CARE 


draining,  and  making  embankments,  and 
grading,  construct  smooth  roads,  etc.,  is 
more  in  degree  than  in  character,  and  hence 
work  upon  a  highway  is  not  of  an  extraor- 
dinary character  simply  because,  in  doing  it, 
drains,  etc.,  may  be  constructed.  Clark  Civil 
Tp.  T.  Brookshire,  16  N.  B.  132,  185,  114  Ind. 
437. 

The  words  ''unusual  and  extraordinary,'* 
as  in  common  use,  very  often  are  exaggera- 
tions of  speech,  and  In  many  cases,  if  prop- 
erly inquired  into  and  explained,  would  be 
found  not  to  be  synonymous  with  ''unnatural 
and  unexpected";  and,  in  an  action  for  a 
Are  started  by  sparks  from  an  engine,  it  is 
error  to  instruct  that  if  the  wind  causing  the 
escape  of  sparks  from  defendant's  engine 
was  unusual  and  extraordinary,  and  if,  but 
for  the  unusual  and  extraordinary  character 
of  the  wind,  the  sparks  would  not  have  es- 
caped and  communicated  the  fire  to  plain- 
tifTs  premises,  the  defendant  is  not  liable, 
without  explaining  the  meaning  of  the  words 
so  as  to  present  to  the  jury  the  question 
whether  the  wind  could  reasonably  have  been 
expected  at  that  season  in  that  section  of  the 
country.  Blue  v.  Aberdeen  &  W.  B.  R.  Oo., 
21  8.  E.  299,  300,  116  N.  0.  955. 

A  lease  provided  that  the  tenant  should 
pay  all  assessments  for  paving,  etc.,  the 
streets  adjoining  the  leased  premises,  and 
that  the  lessor  should  pay  the  assessments 
for  opening  streets  or  for  other  public  pur- 
poses of  an  extraordinary  character.  It  was 
held  that  changing  the  paving  of  a  street 
from  cobblestone  pavement,  which  existed  at 
the  time  the  lease  was  made,  to  a  granite 
block  pavement,  resulting  in  an  assessment  of 
a  sum  equal  to  the  annual  rent  reserved  by 
the  lease,  was  an  assessment  for  extraordi- 
nary purposes;  the  word  "extraordinary"  be- 
ing defined  as  meaning  "beyond  or  out  of  the 
common  order  or  rule;  not  usual,  regular,  or 
of  an  extraordinary  kind;  not  ordinary;  re- 
markable; uncommon;  rare." — ^Ten  Eyck  v. 
Protestant  Episcopal  Church,  20  N.  Y.  Supp. 
157, 158,  65  Hun,  194. 

EXTBAOBDINART  ACCIDElTr. 

The  term  "extraordinary  and  unforeseen 
accident,"  in  Code  La.  art  2743,  providing  ' 
that  a  tenant  of  a  predial  estate  cannot  claim  ' 
an  abatement  of  the  rent  under  a  plea  that . 
during  the  lease  thereof  the  whole  or  part  of 
his  crop  was  destroyed  by  accidents,  unless 
those  accidents  be  of  such  an  extraordinary 
nature  that  they  could  not  have  been  foreseen 
by  either  of  the  parties  at  the  time  the  con- 
tract was  made,  and  that  the  tenant  shall 
have  no  right  of  abatement  if  it  is  stipulated 
in  the  contract  that  the  tenant  shall  run  all 
the  chances  of  foreseen  and  unforeseen  ac- 
cidents, does  not  include  an  overflow  of  the 
Mississippi  river,  or  even  a  crevasse,  as  the 
overflows  of  the  river  are  so  frequent  that  a 


system  of  levees  have  been  constructed,  and 
the  annual  inundation  of  its  banks  have  so 
often  made  breaches  in  the  levees  that  even, 
a  crevasse  itself  cannot  be  considered  an  ex- 
traordinary accident  Viterbo  v.  Frledlander, 
7  Sup.  Ct  962,  975,  120  U.  S.  707,  30  L.  Ed. 
776;  Payne  v.  James,  12  South.  492,  483,  45 
La.  Ann.  381. 

EXTRAORDINART  ATEBAGE. 

"Extraordinary  average"  means  a  contri- 
bution by  all  the  parties  concerned  In  a  mer- 
cantile voyage,  either  as  to  the  cargo  or  ves- 
sel, toward  a  loss  sustained  by  some  of  the 
parties  in  interest  for  the  benefit  of  aU.  Wil- 
son ▼.  Cross,  33  Cal.  60,  69. 

EXTRAORDINART  OARE. 

The  term  "extraordinary  care"  means  "a 
care  more  than  ordinary."  "It  does  not  dif- 
fer from  the  phrases  'greatest  care,'  'utmost 
care,'  *the  highest  degi-ee  of  care.' "  Toledo, 
W.  &  W.  R.  Co.  V.  Baddeley.  54  111.  19,  24,  5 
Am.  Bep.  71. 

The  term  "extraordinary  care,"  as  used 
in  reference  to  the  care  exercised  by  the  mo- 
toneer  of  an  electric  street  railway,  means 
care  extraordinary  even  for  a  motoneer, 
whose  ordinary  care  comprehends  utmost 
vigilance.  Cowden  v.  Shreveport  Belt  Ry. 
Co.,  30  South.  747,  748,  106  La.  236. 

"Ordinary  care"  is  the  opposite  of  "ordi- 
nary negligence."  There  can  be  negligence 
less  than  ordinary  negligence.  "Slight  negli- 
gence" is  the  opposite  of  "extraordinary 
care."  East  Tennessee,  V,  &  G.  Ry.  Co.  v. 
Bridges,  17  S.  E.  645,  647,  92  Ga.  399. 

"Extraordinary  care,"  such  as  is  impos- 
ed on  carriers  or  passengers,  means  the  great- 
est care,  utmost  care,  highest  degree  of  care. 
Toledo,  W.  &  W.  Ry.  Ca  ▼.  Baddeley,  54  IlL 
19,  24,  5  Am.  Rep.  71. 

An  instruction  in  an  action  for  injuries 
received  while  crossing  a  railroad  track 
which  required  that  if  plaintiff  could  see  that 
the  train  was  in  motion,  and  could  have 
avoided  the  accident  then  he  was  negligent 
required  more  than  ordinary  care  on  plain- 
tiff's part,  and  was  therefore  erroneous.  Wil- 
loughby  ▼.  Chicago  &  N.  W.  R,  Co.,  37  Iowa, 
432,  434. 

An  instruction  required  the  agent  of  a 
railroad,  in  the  discharge  of  his  duties,  to 
exercise  such  care  as  would  be  suggested 
by  men  of  extraordinary  care,  skill,  and  dili- 
gence. The  court  said:  "'Extraordinary'  is 
a  strong  word.  In  the  sense  in  which  it  is 
used,  it  means,  'Exceeding  the  common  de- 
gree or  measure;  hence  remarkable,  unc<Mn- 
mon,  rare,  wonderful'  It  is  a  much  stronger 
word  than  •prudent*  or  'ordinarily  prudent.* " 
Gadsden  &  A.  U.  Ry.  Co.  y.  Causler,  12  South. . 
439,  441,  97  Ala.  235^ 
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SZTRAOBDHf  ART  0A8E. 

An  estraordinary  case.  In  the  meaning 
of  CkMie,  %  309,  providing  for  an  extra  allow- 
ance of  costs  in  cases  which  are  "difDcult  and 
exti'aordinary/'  is  one  which  is  remarkable 
and  uncommon.  Actions  by  an  executrix 
against  a  son  of  the  decedent,  based  on  a 
note,  and  for  the  recovery  of  property  claim- 
ed to  have  been  converted  by  him,  and  in 
which  the  defendant  set  up  a  claim  for  $2,- 
100  for  services  rendered,  the  whole  trial  last- 
ing about  3  days,  and  only '24  witnesses  being 
examined,  was  not  an  extraordinary  case, 
within  the  meaning  of  the  statute.  Fox  v. 
Fox  (N.  Y.\  22  How.  Prac.  453,  458,  465. 

Code,  8  309,  providing  for  an  allowance 
of  extra  costs  in  difficult  and  extraordinary 
cases,  requires  that  the  cause  be  both  difS- 
cult  and  exti-aordinary.  An  action  against  a 
receiver  of  partnership  property  for  a  sale 
thereof  without  giving  notice,  and  which  was 
dismissed  to  secure  postponement  by  reason 
of  plaintiff's  not  being  ready,  is  neither  ex- 
traordinary nor  difficult  within  the  meaning 
of  the  statute.  Oolton  v.  Morrissy  (N.  Y.) 
6  Wkly.  Dig.  166. 

A  case  which  consumes  a  part  of  four 
days,  and  which  would  not  have  been  ex- 
traordinary, even  as  to  length,  if  dilatoiy 
methods  had  not  been  pursued,  and  if  the 
plaintiff  had  not  attempted  to  establish  sev- 
eral claims  which  were  eventually  rejected, 
is  not  such  an  extraordinary  case  as  will  jus- 
tify an  extra  allowance  of  costs  to  the  plain- 
tiff under  a  statute  authorizing  such  allow 
ance  in  difficult  and  extraordinary  caseo. 
Sands  v.  Sands,  6  How.  Prac.  453,  455. 

The  fact  that  a  trial  lasted  four  or  five 
4ays  is  enough  to  render  It  extraordinary, 
within  the  meaning  of  a  statute  providing 
that  the  courts  might,  in  difficult  or  extraor- 
dinary cases,  make  an  allowance  for  costs  of 
not  exceeding  10  per  cent  on  the  recovery  or 
claim.  Such  a  case  is  of  unusual  length,  and 
the  expense  of  the  winning  party  is  propor- 
tionably  Increased.  Also,  the  fact  that  plain- 
tiff in  the  trial  of  the  case  was  compelled  to 
pay  over  |30  to  the  engineers  for  their  serv- 
ices in  measuring  the  amount  of  hardpan  re- 
moved by  him  in  the  fullfilment  of  the  con- 
tract on  which  the  action  was  based  would 
entitle  him,  under  the  statute,  to  an  extra 
allowance.  The  rates  otherwise  fixed  by  the 
statute  were  not  intended  for  cases  charac- 
terized by  the  necessity  of  procuring  such 
scientific  witnesses.  Howard  v.  Rome  &  Tur- 
in Plankroad  Co.  (N.  Y.)  4  How.  Prac.  416. 

"Extraordinary  motion  or  case,"  as  used 
in  Code,  {§  3719,  3721,  providing  for  second- 
ary hearing  of  an  extraordinary  motion  or 
case,  means  such  as  do  not  ordinarily  occur 
in  the  transaction  of  human  affairs,  as  when 
a  man  has  been  convicted  of  murder,  and  it 
afterwards  appears  that  the  man  lie  is  char^ 
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ged  with  having  killed  is  still  alive,  or  where 
one  is  convicted  on  the  testimony  of  a  wit- 
ness who  is  subsequently  found  guilty  of  per- 
jury in  giving  that  testimony,  or  where  there 
has  been  some  providential  cause,  and  cases 
of  like  character.  Cox  v.  Hiilyer,  65  Ga. 
57,  59. 

EXTBAOBDINART   CIBGUMSTANCES. 

In  an  action  for  damages  to  plaintiff's 
property  resulting  from  defendant's  alleged 
failure  to  provide  sufficient  guttering  for  his 
building,  the  eaves  of  which  extended  over 
plaintiff's  property,  the  court  charged  that  if 
defendant,  through  any  cause  that  could  have 
been  prevented  by  the  exercise  of  ordinary 
care,  failed  to  carry  the  water  from  his  roof, 
whereas  the  building  or  property  of  the  plain- 
tiff was  damaged,  defendant  was  liable  for 
all  the  consequences  resulting  from  such  acts, 

,  "unless  the  same  resulted  from  extraordinary 
or  accidental  circumstances."  It  was  held 
that  the  instruction  was  erroneous,  in  that 
there  was  no  evidence  that  the  action  was 
due  to  any  extraordinary  or  accidental  cir- 

I  cumstances;    "extraordinary  and  accidental 

I  circumstances"  sometimes  being  construed  to- 
mean  something  in  opposition  to  the  act  of 

'  man,  as  storms,  and  defendant  being  required 
by  law  to  have  sufficient  gutters  to  prevent 
the  water  falling  on  his  building  in  all  ordi- 
nary storms  from  being  discharged  upon 
plaintifTs  property.  H&zeltine  v.  Edgmand, 
10  Pac.  544,  552,  35  Kan.  202,  67  Am.  Rep. 

'  157 

I  Poverty  or  pecuniary  embarrassment  is 
I  not  such  an  extraordinary  circumstance  as 
I  will  excuse  n  party  for  failing  to  exercise  due 
'  diligence  in  filing  a  bill  of  exceptions  accord- 
!  ing  to  the  rule  of  diligence  in  dvil  procedure 
'  in  the  federal  courts.  Whalen  v.  Sheridan 
I  (U.  S.)  10  Fed.  661,  662. 

EXTRAOBDINABT  DtLIGENGE. 

I         Extraordinary  diligence  is  such  diligence 
I  as  very  prudent  persons  would  use  under  like 
circumstances.    Chattanooga,  R.  &  C.  R.  Co« 
!  V.  Huggins,  16  S.  B.  848,  851,  89  Qa.  494. 

I  The  measure  of  extraordinary  diligence 
is  that  extreme  care  and  caution  which  very 

,  prudent  and  thoughtful  persons  use  for  secur- 
ing and  preserving  their  own  property.  The 
acts  and  facts  constituting  this  diligence  un- 
der all  circumstances  of  the  case  are  alwajrs 
for  the  determination  of  the  Jury.    Richmond 

j  &  D.  R.  Co.  V.  White,  15  S.  B.  802,  805,  88  Qa. 

'805, 

;         Extraordinary  diligence  is  that  extreme 

:  care  and  caution  which  very  prudent  and 
thoughtful  persons  use  in  securing  and  pre- 

!  serving  their  own  property.     Civ.  Code  Ga. 

I  1895,  §  2899.  As  applied  to  the  diligence  re- 
quired of  railroad  companies  ta  caring  for 

,  their  passengers,  such  definition,  means  that 
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extreme  care  and  caution  which  every  pm- 
dent  and  thoughtful  i>er8on  exercises  under 
like  circumstances,  so  that  it  is  error  to 
charge  that  such  companies  are  required  to 
observe  the  utmost  care  and  diligence  for  the 
safe  caiTiage  of  passengers.  East  Tennessee, 
V.  &  G.  Ry.  Co,  V.  Miller,  22  S.  R  6G0,  661, 
95  Ga.  738. 

EXTRAORDINARY  EFFORTS. 

There  can  be  no  extraordinary  efForts 
which  an  officer  can  make  to  discharge  his 
official  duty,  so  as  to  entitle  him  to  extra  pay 
for  such  efforts.  Hatch  v.  Mann  (N.  Y.)  15 
Wend.  44, 49. 

EXTRAORDINARY  EMPLOYMENT. 

The  words  "extraordinary  employment," 
as  applied  to  a  soldier,  include  the  enlisting 
of  recruits.  The  enlisting  of  recruits  is  not 
the  ordinary  calling  of  a  soldier.  The  ordi- 
nary calling  of  a  soldier  is  to  attend  to  drill, 
and  to  fight  the  battles  of  his  country.  Wol- 
ton  V.  Gavin,  16  Q.  B.  48,  64. 

EXTRAORDINARY  EXPENDITURES. 

Money  paid  out  by  the  high  constable  of 
a  borough  to  special  constables  to  suppress 
riots  at  an  election,  and  to  the  ordinary  con- 
stables who  were  also  constantly  employed 
by  him  during  the  ^ame  period  in  endeavor- 
iog  to  keep  the  peace,  were  "extraordinary 
exi)ense8  incurred  by  the  high  constable  in 
cose  of  riot,"  within  the  meaning  of  41  Geo. 
Ill,  c.  78,  S  2.  Rex  y.  Justices  of  Borough  of 
Leicester,  7  Barn.  &  C.  6. 

"Extraordinary  expenditures,"  as.  used 
In  CJonst  art  9,  §  7,  providing  that,  for  the 
purpose  of  defraying  extraordinary  expendi- 
tures, the  state  may  contract  public  debts,  "is 
used  in  contradistinction  to  ordinary  or  an- 
nual expenses  of  the  state  government,  which 
Includes  current  interest  in  the  public  debt" 
Walker  v.  State,  12  S.  C.  200,  280. 

"Extraordinary  expenditures,"  as  used  in 
Const  art  9,  §  7,  authorizing  the  state  to  con- 
tract public  debts  for  the  purpose  of  defray- 
ing extraordinary  expenditures  by  a  vote  of 
two-thirds  of  the  members  of  each  branch  of 
the  General  Assembly,  necessarily  implies 
new  obligations  or  debts  which  have  not  been 
previously  incurred,  over  and  above  the  ordi- 
nary current  expenses  of  the  government 
Robertson  v.  Tillman,  17  S.  B.  678,  679,  39 
S.  C.  298. 

In  construing  an  act  for  the  incorpora- 
tion of  villages,  passed  April  20,  1870,  which 
provided  that  the  expenditures  of  the  village 
should  be  denominated  "ordinary  expendi- 
tures" and  "extraordinary  expenditures," 
and  that  ordinary  expenditures  should  be 
those  necessarily  incurred  to  carry  out  and 
enforee  thm  rules,  by-laws,  and  ordinances 


which  the  trustees  are  authorized  to  adopt, 
and  to  give  force  to  the  powers  therein  con- 
ferred, except  as  such  expenditures  may  be 
specifically  enlarged  or  diminished  or  can- 
trolled  by  other  provisions  of  this  act,  and 
providing  that  no  ordinary  expenditure  for 
any  specific  act,  object,  purpose,  or  thing,  ex- 
cept the  lighting  of  streets,  shall  exceed  the 
sum  of  $500,  and  providing,  also,  that  the 
trustees  shall  have  power  to  raise  money  for 
extraordinary  expenditure  for  any  village 
purposes  by  assessment  and  tax,  .by  submit- 
ting a  resolution  stating  the  amount  to  be 
raised,  etc,  to  the  annual  election  or  to  a 
special  election,  it  was  held  that  the  dUfer- 
ence  between  the  ordinary  and  extraordinary 
expenditures  was  not  in  their  nature,  but  In 
their  amount,  and  that,  upon  a  vote  of  tbe 
electors  of  a  village,  duly  taken,  bonds  might 
be  issued  under  such  act  for  any  expenditure 
for  any  village  purposes  exceeding  $500  in 
amount  Village  of  Arveme  by  the  Sea  v. 
I  Shepard,  46  N.  Y.  Supp.  658,  654^  20  App. 
Div.  12. 

The  term  **ordinary  current  expenses" 
shall  be  construed  to  include  all  current  ex- 
penses, excepting  only  expenditures  for  edu- 
cation, for  paving  and  macadamizing  streets, 
I  and  for  payment  of  principal  and  interest  of 
public  debt,  which  shall  be  known  as  "ex- 
traordinary expenses."    Code  Ga.  1895,  |  720. 

I  EXTRAORDINART  IXOOD8. 

I         "Extraordinary  Floods,"  as  used  in  an 
I  instruction,  in  an  action  against  a  railway 
I  company  for  damages  from  water,  that  the 
defendant  would  not  be  guilty  of  such  cul- 
'  pable  negligence  as  to  iuake  it  responsible  if 
it  failed  to  provide  against  such  extraordi- 
nary floodig  as  would  not  have  been  reason- 
,  ably  foreseen  by  men  of  ordinary  skill  and 
j  sagacity,  means  such  floods  as  are  of  such  un- 
I  usual  occurrence  as  could  not  have  been  fore- 
seen by  men  of  ordinary  experience  and  ordi- 
nary prudence.    Gulf,  C.  &  S.  F.  Ry.  Ca  v. 
Pool,  8  S.  W.  535,  537,  70  Tex.  713. 

The  term  "extraordinary  floods,"  within 
the  rule  that  a  railroad  company  construct- 
;  ing  an  embankment  is  not  required  to  make 
i  provialons  to  carry  off  the  water  occasioned 
by  extraordinary  floods,  means  such  floods 
I  as  are  of  such  unusual  occurrence  as  cannot 
j  be  foreseen  by  men  of  ordinary  experience 
'  and  ordinary  prudence,  and  differs  from  "or- 
!  dinary  floods,"  which  are  those,  the  occur- 
I  rence  of  which  may  be  reasonably  anticipat- 
'  ed  from  the  general  experience  of  men  resid- 
ing in  the  region  where  the  floods  happen. 
Gulf,  C.  &  S.  F.  Ry.  CJo.  v.  Pool.  8  &  W.  535, 
537,  70  Tex.  713. 

EXTRAORDINART  MARINE  RISK. 

In  a  charter  party  by  which  a  vessel 
was  hired  by  the  govemmoit  for  the  purpose 
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of  plying  in  the  harbor  of  Port  Royal  and 
Sonth  Carolina,  or  for  snch  other  serrlce 
as  the  government  might  designate,  it  was 
stipulated  that  in  case  the  vessel  should  be 
destroyed  or  damaged  by  any  extraordinary 
marine  risk,  the  owner  should  be  indemni- 
fied. Held,  that  ''extraordinary  marine 
risk"  was  employed  to  distinguish  an  un- 
usual risk,  which  the  vessel  might  be  compel- 
led to  run  by  order  of  the  government  from 
those  risks  which  would  be  covered  by  an 
ordinary  marine  policy,  and  which  might  be  \ 
expected  to  arise  from  the  service  in  which 
the  vessel  was  engaged.  And  where,  while  ; 
complying   with   the   orders   of  the   harbor  |  exTBAOBDINABY  PUBPOSE. 


sponsible  only  when  the  loss  is  occasioned 
by  the  operation  of  a  cause  acting  externally 
upon  the  subject  insured,  never  when  it 
arises  solely  from  an  internal  and  Inherent 
principle  of  decay  or  corruption.  Thus  he 
Is  not  responsible  if  fruit  becomes  rotten  or 
flour  heated  or  wine  turns  sour  merely  from 
internal  decomposition,  nor  even  when  the 
property  Is  destroyed  by  a  spontaneous  com- 
bustion arising  from  its  own  nature  or  ac- 
cidental condition  when  laden.  Moses  v. 
Sun  Mut  Ins.  Co.,  8  N.  Y.  Super.  Ct  (1  Duer) 
159.  170,  171. 


master  in  Port  Royal,  the  vessel  struck  upon 
a  fluke  of  a  sunken  anchor,  and  was  sunk, 
the  risk  incurred  was  not  an  extraordinary 
risk.  Leary  v.  United  States,  81  U.  S.  (14 
Wall.)  e07,  612,  20  L.  Ed.  750. 

EXTBAOBDnr ABT  OCCASIONS. 

"Extraordinary  occasions,"  as  used  in 
Const  art  3,  §  12,  authorizing  the  governor 
to  convene  the  General  Assembly  on  ex- 
traordinary occasions,  means  occasions  deem- 
ed extraordinary  by  the  governor.  White- 
man's  Ex'x  V.  Wilmington  &  S.  R.  Co.  (Del.) 
2  Har.  514,  524,  83  Am.  Dec  411. 

£XTBAOBDINABT  PEBII.8. 

"Extraordinary  perils,"  within  the  mean- 
ing of  the  rule  of  law  which  provides  that 
the  shipowner  is  bound  to  provide  against 
ordinary  perils,  while  the  insurer  undertakes 
to  insure  against  extraordinary  perils,  does 
not  mean  that  which  has  never  been  previ- 
ously heard  of  or  within  former  experience, 
but  only  those  perils  which  are  beyond  the 
ordinary,  usual,  or  common  perils.  The  Ti- 
tanla  (U.  S.)  19  Fed.  101.  105. 

In  determining  the  liability  of  under- 
writers, no  distinction  is  more  fully  estab- 
lished or  more  strictly  applied  than  that  be- 
tween ordinary  and  extraordinary  perils  and 
losses.  He  undertakes  only  to  indemnify 
against  extraordinary  and  unforeseen  perils 
to  which  every  ship  is  exposed  in  the  course 
of  the  voyage.  Although  to  discriminate  be- 
tween ordinary  and  extraordinary  losses  is 
In  some  cases  a  matter  of  greet  nicety  and 
difficulty,  yet  the  cases  are  numerous  In 
which  the  discrimination  has  been  made,  and 
has  operated  to  defeat  the  claims  of  the 
assured.  Thus,  if  the  masts  and  spars  of 
the  ship  are  damaged,  or  her  sails  torn  or 
carried  away,  and  even  when  in  the  course 
of  the  voyage  she  springs  a  leak,  unless  in 
such  case  the  loss  can  be  distinctly  traced  to 
the  immediate  and  violent  operation  of  a  per- 
il of  the  sea,  it  is  considered  as  resulting 
from  the  ordinary  wear  and  tear  of  the  voy- 
age, and  the  expense  of  repairing  it  is  never 
a  charge  upon  the  underwriter.    lie  is  re- 


Laws  1870,  p.  1248,  S  7,  subd.  7,  provid- 
ing that  village  trustees,  when  the  interests 
of  the  village  require  the  expenditiure  of 
money  for  an  "extraordinary  or  special  pur- 
pose," shall  submit  the  question  of  raising  it 
by  taxation  to  a  vote  of  the  electors,  etc, 
should  be  construed  as  limited  to  a  strictly 
municipal  purpose,  and  not  to  authorize  the 
raising  of  money  by  taxation  in  aid  of  a 
railroad  through  the  county  in  which  the  vil- 
lage is  situated.  Perrin  v.  City  of  New  Lon- 
don. 80  N.  W.  623,  624,  67  Wis.  416. 

EXTBAOBDIN ABT  SEBVI0E8. 

An  executor's  ordinary  attendance  on  a 
pending  suit  is  not  extraordinary  services, 
within  Code,  §  1825,  for  which  he  may  be 
allowed  special  compensation.  Holman  v. 
Sims,  39  Ala.  709. 

Procuring  the  discount  of  the  notes  tak- 
en of  the  surviving  partner  for  the  testa- 
tor's interest  in  the  goods,  to  expedite  the 
settlement  of  the  estate,  is  not  an  extraordi- 
nary service  for  which  the  executor  should 
be  compensated  specially.  In  re  Mabley's 
Estate,  41  N.  W.  835,  74  Mich.  143. 

Extraordinary  services  are  services  that 
are  not  ordinarily  required  of  an  executor 
in  the  discharge  of  the  duties  of  his  trust 
They  are  services  which  do  not  fall  vrithin 
the  ordinary  routine  of  administration,  and 

I  for  which  extra  compensation  is  allowed. 

I  Steel  V.  HoUaday.  26  Pac.  662,  563,  20  Or. 
462. 


!  EXTBAOBDnr ABT  SESSION. 

I  An  extraordinary  session  of  the  Legis- 
lature is  a  session  which  the  Governor  is 

I  empowered  to  call  upon  extraordinary  occa- 
sions. While  not  a  regular  session,  it  la  a 
session  within  the  meaning  of  Const  art 
3,  8§  4,  5,  providing  that  the  enumeration 
of  the  inhabitants  of  the  states  shall  be 
made  under  the  direction  of  the  Legislature 
at  the  end  of  every  10  years,  and  that  the 
legislative  districts  shall   be   reapportioned 

I  by  the  Legislature  at  the  first  session  after 
the  enumeration,  and  therefore  the  reap- 
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EXTREME  CRUELTY 


|M>rtioniiient  may  be  made  at  an  extraordi- 
nary session.  People  y.  Rice,  31  N.  B,  921, 
924»  135  N.  Y.  473^  16  U  R.  A.  836. 

EXTBAOBDINABT  TOWAGE. 

There  are  two  species  of  agreements 
which  may  be  entered  into  by  a  vessel  whose 
usual  occupation  is  to  tow  vessels  from  one 
place  to  another.  One  is  where  she  meets 
with  a  vessel  disabled,  and  undertakes,  for 
any  sum  agreed  on,  to  bring  the  vessel  from 
one  port  to  another,  or  to  a  place  of  safety. 
That  may  be  called  an  "extraordinary  toW' 
age."  Ordinary  towage  is  that  which  takes 
place  for  the  purpose  of  expediting  a  ves- 
sel on  her  voyage,  either  homeward  or  out- 
ward. The  Kinglock,  20  Eng.  Law  &  Eq. 
Rep.  596,  597. 

EXTREME. 

"Extreme,**  as  used  In  an  instruction 
that  a  man  may  be  in  a  state  of  extreme 
bodily  or  mental  weakness,  and  yet  possess 
sufficient  understanding  to  direct  how  his 
property  should  be  disposed  of,  Is  not  used 
in  its  distinctly  superlative  meaning,  as  im 
plying  that  the  testator  was  on  the  point 
of  dissolution,  and  hence  the  instruction  is 
not  erroneous.  In  re  Nelson's  Estate,  64 
Pac.  294,  297,  132  CaL  182. 

EXTREBIE  GBUEIiT7« 

"Mr.  Bishop  says  that  the  term  'extreme 
cruelty,*  and  other  similar  expressions  to  be 
found  in  the  statutes  of  most  of  the  states, 
are  to  be  interpreted  to  mean  simply  and  only 
the  cruelty  which  was  ground  for  divorce 
from  bed  and  board  in  England.  Bishop, 
Marriage  &  Divorce,  vol.  1,  §  718.  In  arriv- 
ing at  a  conclusion  as  to  what  cruelty  can 
be  properly  designated  as  extreme,  the  sur- 
rounding circumstances  of  the  parties  should 
be  considered.  The  courts  should  look  to 
the  mental  and  physical  condition  of  the  per- 
son on  whom  violence  is  inflicted.  An  act 
which  would  be  lightly  regarded  by  a  woman 
of  firm  and  vigorous  mind,  whose  suscep- 
tibility to  insult  and  ill  treatment  was  dull 
and  obtuse,  might  be  an  act  of  extreme  cru- 
elty to  a  woman  in  poor  health  or  of  acute 
sensibilities.  They  should  also,  In  case  of  a 
single  act  of  violence,  exceptional  in  its  na- 
ture, and  its  repetition  extremely  improba- 
ble, where  the  parties  had  previously  lived 
peaceably,  and  there  was  no  Just  reason  to 
fear  danger  to  the  woman  by  a  continuance 
of  the  cohabitation,  use  the  greatest  caution 
and  discrimination.  They  should  consider, 
too.  whether  the  act  was  caused  or  provoked 
by  the  wife,  and  the  degree  of  provocation. 
The  better  opinion,  and  one  more  consonant 
with  humanity  and  Justice,  Is  that  the  cru- 
elty to  the  wife  need  not  necessarily  be  a 


bodily  Infliction.  Personal  violence  is  not 
the  only  method  of  treating  her  with  extreme 
cruelty.  To  an  educated  and  fragile  woman, 
the  Imagination  can  easily  supply  kinds  of 
treatment  which  would  equal,  if  not  exceed, 
the  cruelty  of  a  blow.  Grossly  and  repeat- 
edly chargiog  her  with  want  of  virtue;  abuse 
and  mistreatment  of  near  relatives  whom 
she  reverenced;  a  denial  to  her  of  the  means 
of  making  a  decent  appearance  in  society; 
continuous  coldness  of  manner;  the  forcing 
upon  her  of  low  and  vulgar  associates — 
these  and  the  innumerable  annoyances  which 
malicious  ingenuity  can  inflict  to  the  kind  of 
woman  supposed  would,  in  their  damaging 
effect  on  her  health  and  happiness^  far  ex- 
ceed the  effect  of  a  blow.  Donald  t.  Donald, 
21  Fla.  571,  573. 

"Extreme  cruelty**  is  the  infliction  of 
grievous  bodily  injury  or  grievous  mental 
suffering  upon  the  other  by  one  party  to  the 
marriage.  Civ.  Ck>de  Idaho  1901,  |  2023; 
Rev.  Codes  N.  D.  1899,  §  2739;  Civ.  Code  S. 
D.  1903,  §  69;  Civ.  Code  CaL  1903,  §  94. 

Extreme  cruelty  is  the  infliction  or  threat 
of  bodily  injury  dangerous  to  life,  or  the 
repeated  infliction  or  threat  of  grievous  bod- 
ily injury,  upon  the  other  party,  by  one 
party  to  the  marriage,  or  the  repeated  publi- 
cation of  false  charges  against  the  chastity 
of  the  wife  by  the  husband.  Civ.  Code  Mont 
1895,  I  134. 

"Extreme  cruelty**  Is  defined  by  Civ. 
Code,  8  94,  as  the  infliction  of  grievous  bod- 
ily injury  or  grievous  mental  suffering  upon 
the  other  by  one  party  to  the  marriage.  It 
was  held  that  this  was  not  a  complete  deflnl- 
tion  of  the  term,  since  it  did  not  imply  wrong 
or  injustice,  and  it  may  be  Justlflable,  where- 
as cruelty  alone  is  always  understood  as 
implying  wrong  or  injustice,  and  extreme 
cruelty,  which  is  a  cause  of  divorce,  is  neces- 
sarily wrong,  and  never  Justifiable.  Wal- 
dron  V.  Waldron,  24  Pac  649,  650,  85  CaL 
251,  9  L.  R.  A.  487. 

That  cruelty  which  is  contemplated  by 
the  law  as  being  ground  for  a  divorce  is  the 
cruelty  which  renders  cohabitation  intoler- 
able, which  destroys  the  concurrence,  the 
harmony,  and  affection  of  the  parties,  and 
renders  unsafe  the  actual  existence  of  the 
marital  relation.  The  cruelty  contemplated 
by  the  law  must  operate  upon  the  husband 
or  wife  living  in  the  relation  of  husband 
and  wife.  It  is  not  upon  the  individual  dis- 
tinct from  the  relation  that  it  must  operate, 
but  upon  the  individual  while  he  or  she  is 
without  fault,  and  in  the  proper  discharge 
of  the  duties  which  the  relation  of  marriage 
imposes.  Beach  ▼.  Beach,  46  Pac.  514,  515» 
4  Okl.  359. 

Where  it  is  proven  that  a  husband,  who 
formerly  had  a  good  business  as  a  tailor, 
became  a  drunkard,  and  whipped  and  kicked 
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his  wife,  and  was  very  abusive' of  her,  threat- 
ening at  one  time  to  kill  her,  and  flred  off 
a  gun  in  the  house  in  which  she  was;  that 
on  one  occasion,  when  the  neighbors  were  at- 
tempting to  reliere  his  wife,  who  was  sick 
and  in  bed,  he  knocked  the  food  out  of  their 
hands  and  turned  them  out  of  doors;  and 
that  no  complaint  could  be  made  of  the  con- 
duct of  the  wife — ^a  divorce  was  authorized 
on  the  ground  of  "extreme  and  brutal  cruel- 
ty." Beatty  v.  Beatty  (Ohio)  Wright,  567, 
K58. 

Extreme  cruelty  is  not  shown  where  It 
appears  that  the  husband  was  unkind  In  his 
treatment  and  tyrannical  In  his  disposition, 
but  there  was  no  personal  violence,  unless 
It  may  i>ossibly  be  Inferred  upon  one  occa- 
sion, when.  In  bed  together,  she  was  over- 
heard to  request  him  not  to  kick  her,  and  It 
was  not  shown  whether  or  not  he  had  kicked 
her,  that  upon  one  occasion  he  commanded 
her  to  make  up  a  fire  and  get  him  some  din- 
ner, and  reproved  her  harshly  for  talking 
with  a  neighbor  passing  by.  In  such  a  way 
as  to  evince  a  groundless  jealousy  on  his 
part,  and  drove  her  from  his  house,  to  which 
she  never  returned.  Yignos  v.  Yignos,  15 
IlL  (5  Peck)  186,  187 

As  aots  teadinc  to  li&Jiire  life,  limb,  or 
iLeoltb. 

EiZtreme  cruelty,  sufficient  to  authorize 
tte  granting  of  a  divorce,  "must  be  either 
personal  violence,  or  the  reasonable  appre- 
hension of  personal  violence,  or  a  systematic 
course  of  111  treatment,  affecting  the  health 
and  endangering  the  life  of  the  party  against 
whom  it  Is  directed."  Duhme  v.  Duhme 
(Ohio)  3  Wkly.  Law  Gaz.  186,  190. 

In  Rev.  St  tit  "Divorce,"  |  5,  -extreme 
cruelty"  means  anything  which  tends  to  do 
bodily  harm  to  or  endanger  the  life,  limb, 
or  health  of  the  plaintlfl.  Smith  v.  Smith, 
6  Atl   100,  121,  40  N.  J.  Eq.  (13  Stew.)  566. 

A  statute  authorizing  a  divorce  for 
••cruelty  extreme  and  repeated,"  means  such 
cruelty  as  will  produce  physical  harm,  in  con- 
tradistinction to  mere  harsh  or  even  opprobri- 
ous  language,  or  even  mental  suffering.  It 
must  be  such  grave  cruelty  as  to  Injure  the 
life  or  limb,  or  at  least  subject  the  person  to 
great  bodily  harm.  Henderson  v.  Hender- 
son, 88  111.  248,  250. 

"Extreme  cruelty"  does  not  necessarily 
mean  actual  physical  violence,  but  such  con- 
duet  by  the  husband  as  will  justify  the  court 
In  believing  that  if  he  is  allowed  to  retain 
his  power  over  his  wife,  and  she  is  compelled 
to  remain  subject  to  him,  her  life  or  her 
health  will  be  endangered,  or  that  he  will  ren- 
der her  life  one  of  such  extreme  discomfort 
and  wretchedness  as  will  incapacitate  her 
to  discharge  the  duties  of  a  wife.  Black  v. 
Black,  80  N.  J.  Eq.  (3  Stew.)  215,  221. 


"Extreme  cruelty,"  as  used  in  St  1810. 
c  119,  means  such  acts  of  cruelty  as  would 
cause  Injury  to  the  life,  limb,  or  health  of  tlie 
plaintiff,  or  a  danger  of  such  Injury,  or  a 
reasonable  apprehension  of  such  danger,  if 
the  parties  should  continue  to  live  togetber. 
Bailey  v.  Bailey,  97  Mass.  873,  878. 

"Extreme  cruelty,"  as  used  in  the  statute 
allowing  divorces  for  extreme  cruelty,  is  em- 
ployed to  mean  the  same  thing  as  the  cruelty 
of  the  English  ecclesiastical  courts;  and  the 
offense  may  be  defined,  in  general  terms,  to 
be  any  conduct  of  one  of  the  married  parties 
which  furnishes  reasonable  apprehension 
that  the  continuation  of  the  cohabitation 
would  be  attended  with  bodily  harm  to -the 
other.  Courts  do  not  Interfere  In  these  cases 
so  much  to  punish  an  offense  already  com- 
mitted, as  to  relieve  the  complaining  party 
from  an  apprehended  danger.  The  effect  of 
an  act  of  alleged  cruelty  Is  the  criterion  by 
which  It  must  be  tested.  If  the  act  is  such 
as  to  create  a  reasonable  apprehension  that  a 
continuation  of  the  cohabitation  would  be  at- 
tended with  bodily  harm,  it  justifies  a  di- 
vorce, even  In  the  absence  of  any  proof  of 
violence.  Morris  v.  Morris,  14  Cal.  76,  79,  73 
Am.  Dec.  615. 

Extreme  cruelty  is  such  conduct  of  one 
of  the  married  parties  as  renders  further  co- 
habitation dangerous  to  the  physical  safety 
of  the  other,  or  creates  in  the  other  such  rea- 
sonable apprehension  of  bodily  harm  as  nat- 
urally interferes  with  the  discharge  of  mari- 
tal duty.  Citing  Bishop  on  Marriage  and  Di- 
vorce, §  454.  However,  It  seems  to  be  set- 
tied  that  in  order  to  Justify  a  divorce,  the 
harm  to  be  avoided  must  be  bodily  harm,  and 
not  merely  mental;  but  any  conduct  suf- 
ficiently aggravated  to  produce  ill  health  or 
bodily  pain,  though  operating  primarily  upon 
the  mind  only.  Is  to  be  regarded  as  legal 
cruelty.  "Suppose,"  says  Bishop,  "the  body 
is  the  only  thing  to  be  considered  In  these 
cases,  yet  If  we  find  various  avenues  to  it 
through  any  one  of  which  may  run  the  waters 
to  drown  Its  life  or  its  health,  surely  we  can- 
not say  that  the  approaches  through  one  ave- 
I  nue  shall  be  left  open  by  the  law,  while  the 
others  are  closed."  Powelson  v.  Powelsou, 
22  Cal.  358,  360. 

"Extreme  cruelly"  does  not  necessarily 
mean  actual  personal  violence,  but  It  is  suf- 
ficient if  the  acts  alleged  constitute  menaces 
of  bodily  harm,  coupled  with  harsh  treat- 
ment such  as  neglect  In  sickness,  and  a  rea- 
sonable apprehension  of  danger  to  the  health 
of  the  wife  from  cohabitation.  Harratt  v. 
Uarratt  7  N.  H.  196,  198,  26  Am.  Dec.  730. 

In  the  judgment  of  law,  any  willful  mis- 
conduct of  the  husband  which  endangers  the 
life  or  health  of  the  wife,  and  which  exposes 
her  to  bodily  hazard  and  intolerable  hardship 
and  renders  cohabitation  BBsafe,  Is  extreme 
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cruelty;  and,  in  order  to  amount  to  such 
cmelty,  it  is  not  necessary  that  there  should 
b^  many  acts.  Poor  y.  Poor,  8  N.  EL  807, 
316,  29  Am.  Dec.  664. 

Extreme  cruelty  is  any  conduct  in  one 
of  the  married  parties  which  furnishes  rea- 
sonable apprehension  that  the  continuance 
of  tlie  cohabitation  would  be  attended  with 
bodily  harm  to  the  other,  but  there  may  be 
legal  cruelty  without  evidence  of  actual  per- 
sonal violence,  as  where  words  of  menace  are 
u^  which  are  the  expressions  of  a  deter- 
mined malignity.  Beebe  y.  Beebe,  10  Iowa, 
133,  136. 

.  Divorce  on  the  ground  of  extreme  cruelty 
will  be  denied  where  there  is  no  actual  bodily 
violence,  unless  the  threats  or  abuse  or 
neglect  or  bad  conduct  complained  of  be  such 
as  endangers  health  or  renders  cohabitation 
intolerable  and  unsafe,  or  unless  there  are 
threats  of  mistreatment  of  such  flagrant 
kind  as  to  cause  reasonable  and  abiding  ap- 
prehension of  bodily  violence,  so  as  to  render 
it  Impracticable  to  discharge  marital  duties. 
Palmer  v.  Palmer,  26  Fla.  216,  7  South.  864. 

"Extreme  cruelty,"  as  used  in  the  statute 
making  extreme  cruelly  a  ground  for  di- 
vorce, **does  not  require  actual,  physical  vio- 
lence, as  was  formerly  the  doctrine;  but  the 
modem  and  better  considered  cases  have  re- 
pudiated this  doctrine,  as  taking  too  low  and 
sensual  a  view  of  the  marriage  relation,  and 
it  is  now  very  generally  held  that  any  un- 
justifiable conduct  on  the  part  of  either  the 
husband  or  wife  which  so  grievously  wounds 
the  mental  feelings  of  the  other,  or  so  utterly 
destroys  the  peace  of  mind  of  the  other,  as 
to  seriously  impair  the  bodily  health  or  en- 
danger the  life  of  the  other,  or  such  as  utterly 
destroys  the  legitimate  ends  and  objects  of 
matrimony,  constitutes  extreme  cruelty,  un- 
der the  statutes."  Carpenter  v.  Carpenter, 
2  Pac.  122,  144,  30  Kan.  712,  46  Am.  Rep.  108 
(citing  Gibbs  v.  Gibbs,  18  Kan.  419;  Bennett 
v.  Bennett,  24  Mich.  482;  Goodman  v.  Good- 
man, 26  Mich.  417;  Palmer  v.  Palmer,  45 
Bilch.  150.  161.  7  N.  W.  760.  40  Am.  Rep.  461; 
Whltmore  v.  Whitmore.  49  Mich.  417.  13  N. 
W.  800;  Caruthers  v.  Caruthers,  18  Iowa, 
266;  Wheeler  v.  Wheeler,  53  Iowa,  611,  5 
N.  W.  689.  36  Am.  Rep.  240;  Powelson  v. 
Powelson,  22  Cal.  358;  Smith  v.  Smith.  8  Or. 
100;  Kennedy  v.  Kennedy,  73  N.  Y.  869;  Lat- 
ham V.  Latham  [Ya.]  30  Grat  307;  Black  v. 
Black,  30  N.  J.  Eq.  [3  Stew,]  215;  Cook  v. 
Cook,  11  N.  J.  Eq.  [3  Stockt.]  195 :  Beyer  v. 
Beyer,  50  Wis.  254,  6  N.  W.  807,  36  Am.  Rep. 
848;  Goodhue  v.  Daniels,  54  Iowa,  19,  6  N. 
W.  129;  May  v.  May,  62  Pa.  [12  P.  P.  Smith] 
206;  Beebe  v.  Beebe,  10  Iowa,  133);  Avery  v. 
Avery,  5  Pac.  418,  38  Kan.  1,  52  Am.  Rep. 
523. 

There  is  "extreme  and  repeated  cruelty" 
when  there  have  been  at  least  two  acts  of 


viewed  in  the  light  of  attending  circumstan- 
ces, were  sufficient,  either  actually  or  ap- 
parently, to  endanger  her  physical  safety  or 
health  to  a  degree  which  rendered  it  imprac- 
ticable for  the  wife  to  discharge  properly 
her  marital  duties.  That  a  husband  refused 
to  speak  to  his  wife,  or  occupy  the  same  room 
with  her;  that  he  failed  to  furnish  her  with 
sufficient  clothing  or  fuel;  that  he  refused 
her  the  privilege  of  having  any  company  in 
the  home;  that  on  one  occasion  he  gave  bo*, 
for  medicine,  a  mess  of  nastiness  whi<di  he 
had  prepared  for  that  purpose;  that  on  an- 
other he  kicked  her,  and  on  still  another 
turned  her  out  of  doors,  without  excuse^  In 
the  middle  of  the  night— were  sufficient  to 
prove  such  cruelty.  Sharp  y.  Sharp,  16  HI. 
App.  348,  349. 

As  iatoleraUe  serevitj. 

''Extreme  cruelty  and  intolerable  severi- 
ty, as  causes  for  divorce,  are  substantially 
identical."    Blaln  y.  Blaln,  46  Vt  538,  544. 

As  persoiuU  Tlolen— ■ 

In  order  to  amount  to  extreme  cruelty, 
there  must  be  proof  of  personal  violence  In- 
tentionally inflicted.  Lyster  v.  Lyster,  111 
Mass.  827,  829. 

"Extreme  cruelty,"  as  used  in  the  statute 
authorizing  a  divorce  for  extreme  and  repeat- 
ed cruelty,  means  cruelty  which  consists  in 
physical  violence.  Embree  v.  Embree,  63  111. 
394,  395;  Hill  v.  Hill,  2  Mass.  150;  Warren 
V.  Warren,  3  Mass.  321;  C!onn  y.  Conn  (Ohio) 
Wright,  563. 

"Extreme  cruelty"  means  direct  bodily 
Injury,  either  actual  or  threatened,  and  rea- 
sonably to  be  apprehended.  Hart  v.  Hart,  39 
Atl.  430,  431,  68  N.  H.  478. 

As  used  in  the  divorce  statute  of  1786, 
the  phrase  "extreme  cruelty"  was  defined 
by  the  court  of  Massachusetts  to  mean  per- 
sonal violence;  and,  as  used  as.  the  tliird 
cause  for  divorce  of  the  Maine  act  of  1883,  it 
means  personal  violence,  intentionally  inffict- 
ed,  so  serious  as  to  endanger  life,  limb,  or 
health,  or  to  create  reasonable  apprehension 
of  such  danger.  Holyoke  v.  Holyoke,  6  AtL 
827,  828,  78  Me.  404. 

Any  acts  or  conduct  which  Injure  or  en- 
danger life,  limb,  or  health,  or  create  reason- 
able apprehension  of  such  injury  or  danger 
from  a  contiDuance  of  the  cohabltaticHU  will 
constitute  cruelty  and  abusive  treatment, 
within  the  meaning  of  a  statute  authorizing 
a  divorce  for  cruelty;  but»  in  order  to  amount 
to  extreme  cruelty,  there  must  also  be  proof 
of  persona  1  violence  intentionally  inflicted. 
Lyster  v.  Lyster,  111  Mass.  327.  329. 

To  constitute  extreme  cruelty  there  must 
be  personal  violence  inflicted,  of  such  a  char- 


physical  violence  against  the  wife,  whicli,  j  acter  as  to  endanger  the  Uf e»  limb,  or  health, 
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or  as  to  create  a  reasonable  apprehension  of 
such  danger.  Whether  the  Infliction  of  blows 
on  a  single  occasion  constituted  extreme 
cruelty  was  a  question  for  the  jury.  Ford  v. 
Ford.  104  Mass.  198,  206. 

For  a  husband  to  beat  his  wife,  and 
pull  the  hair  out  of  her  head,  is  extreme 
cruelty.    Tyrrell  v.  Tyrrell  (N.  J.)  8  Atl.  268. 

Extreme  and  repeated  cruelty  character- 
izes the  act  of  a  husband  In  first  striking  his 
wife  twice  in  anger,  and  again  striking  her 
a  year  later,  and  two  years  thereaf  t^  knock- 
ing her  down.  Abbott  t.  Abbott,  €ll  N.  E. 
350,  351,  192  III.  439. 

A  wife  testified  that  the  first  blow  her 
husband  struck  her  was  about  a  year  before 
she  left  him.  At  that  time  he  struck  her  on 
the  cheek  so  violently  as  to  knock  her  down. 
Two  or  three  weeks  later  he  slapped  her  In 
the  face,  and  shortly  after  raised  a*  carving 
knife  over  his  head  and  said:  "God  damn 
you!  if  you  open  your  mouth  again,  I  will 
cut  your  throat  from  ear  to  ear."  After- 
wards he  knocked  her  down  and  choked  her 
until  interrupted  by  a  servant  girl.  On  an- 
other occasion  he  raised  a  chair  and  threat- 
ened to  strike  her,  and  was  interrupted  by  a 
roomer  in  the  house.  He  also  struck  and 
choked  her  on  several  other  occasions,  and 
on  the  last  one  said  to  her:  "Take  your  two 
young  nuisances,  and  go  to  hell.  I  don't 
want  anytlilng  more  to  do  with  either  of  you'* 
— and  there  and  then  she  took  her  two  chil- 
dren and  left  him.  It  cannot  be  successfully 
questioned  but  that  such  treatment  as  this 
constituted  a  sufficient  showing  of  extreme 
and  repeated  cruelty,  within  the  meaning  of 
the  statute,  justifying  divorce.  Schipper  v. 
Schlpper,  57  111.  App.  170, 174,  176. 

One  whipping  of  a  wife  by  her  husband 
is  sufficient  to  establish  a  charge  of  "extreme 
cruelty."  Such  an  act  could  not  be  accident- 
al or  by  mistake,  and,  if  not,  the  probabilities 
would  be  that  it  might  be  repeated  again  and 
again,  subjecting  the  wife  to  constant  fear 
and  rendering  her  life  miserable.  Albert  v. 
Albert,  5  Mont  577,  6  Fac  23,  51  Am.  Bep.  86. 

Under  the  statute  authorizing  a  divorce 
for  extreme  cruelty,  a  husband  is  guilty  of 
extreme  cruelty  when  on  more  than  one  oc- 
casion he  inflicts  violence  upon  the  person  of 
his  wife,  so  that  the  marks  thereof  remain 
for  several  days.  Eidenmuller  v.  Eidenmul- 
ler,  87  CMl.  364,  365. 

Acts  of  personal  violence,  when  intrin- 
sically and  separately  considered,  may  not 
amount  to  such  a  degree  of  cruelty  as  to 
justify  a  divorce,  yet,  when  attended  by 
habitual  brutal  behavior,  so  as  to  be  a  con- 
stant outrage  of  the  sense  of  decency  and 
propriety,  the  case  of  extreme  cruelty,  within 
the  meaning  of  the  statute,  is  established. 
Briggs  y.  Briggs,  20  Mich.  34,  41. 


Abnse  of  aiarital  rights. 

In  Moores  v.  Moores,  16  N.  J.  Bq.  (1 
O.  E.  Green)  275,  279,  it  is  stated  that  a 
gross  abuse  of  marital  rights,  resulting  in  in- 
jury or  suffering  to  the  wife,  may  constitute 
cruelty,  in  the  eye  of  the  law,  and  justify 
the  wife  in  separating  herself  from  her  hus- 
band. The  law  at  the  time  of  this  opinion 
did  not  diflTer  from  the  present  statute  (Rev. 
1874,  p.  275,  8  5),  and  the  learned  chancellor 
meant  that  such  conduct  would  constitute 
extreme  cruelty,  within  the  terms  of  the  stat- 
ute. We  shall  adopt  the  specffic  definition 
of  "extreme  cruelty"  which  has  been  ap- 
proved in  this  case.  English  t.  English,  27 
N.  J.  Eq.  (12  0.  B.  Green)  579,  580. 

Aliiisive  laacuase  and  tlireats. 

Abusive  and  threatening  language  and 
threats  of  violence,  without  an  actual  as- 
sault, do  not  constitute  the  extreme  cruelty 
which  is  a  legal  cause  for  divorce.  Hill  v. 
Hill,  2  Mass.  150. 

Violent  or  profane  language  is  not  of  it- 
self extreme  cruelty  so  as  to  furnish  a 
ground  for  divorce.  Hewitt  v.  Hewitt  (N. 
J.)  87  AtL  1011.  1013. 

Extremity  of  temper,  sallies  of  passion, 
or  the  use  of  abusive  language  do  not  con- 
stitute extreme  and  repeated  cruelty,  within 
the  statute  relating  to  divorce.  Turbitt  v. 
Turbltt,  21  111.  (11  Peck)  438. 

In  Embree  t.  Embree,  53  111.  394.  it  was 
held  that  "mere  anger,  or  abusive  words, 
menaces,  or  indignities,  do  not  constitute 
cruelty,  within  the  divorce  statute.  There 
must  be  extreme  and  repeated  cruelty,  which 
must  consist  in  physical  violence."  In  Har- 
man  v.  Harman,  16  III.  (6  Peck)  85,  90,  it 
is  said:  "There  must  be  acts  or  threats  which 
may  raise  a  reasonable  presumption  of  bod- 
ily hurt  The'  causes  must  be  grave  and 
weighty,  and  show  a  state  of  personal  danger 
Incompatible  with  the  duties  of  married  life. 
It  is  not  mere  austerity  of  temper,  petulance 
of  manners,  rudeness  of  language,  a  want 
of  civil  attentions,  occasional  sallies  of  pas- 
sion, denials  of  little  indulgences,  and  par- 
ticular accommodations,  and  which  do  not 
threaten  bodily  harm.  These  are  not  legal 
cruelty."  FIzette  v.  Fizette,  34  N.  E.  799, 
801.  140  111.  328. 

Extreme  cruelty  is  not  mere  austerity  of 
temper,  petulance  of  manners,  rudeness  of  lan- 
guage, or  a  want  of  civil  attention,  if  there 
be  no  threat  of  bodily  harm.  It  is  not  the 
denial  of  little  indulgences  or  particular  ac- 
commodationa  Such  denial  may  in  some 
cases  be  extremely  unkind,  unhandsome^  and 
disgraceful  to  the  character  of  the  husband, 
but  they  do  not  amount  to  cruelty.  To  con- 
stitute extreme  cruelty  In  a  husband,  his 
misconduct  must  be  such  as  to  show  that 
the  inward  knot  of  marriage^  which  Is  peace 
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and  love,  Is  untied.    Poor.  y.  Poor,  8  N.  H. 
307,  S15,  29  Am.  Dea  664. 

2  Rer.  St  147,  S  61,  authorizing  a  di- 
vorce for  extreme  cruelty,  includes  threats 
of  violence  by  a  husband  against  a  wife, 
of  such  character  as  to  induce  a  reasonable 
apprehension  of  bodily  injury,  such  as  char- 
ges of  infidelity  made  in  bad  faith  as  aux- 
iliary to  and  in  aggravation  of  threatened 
violence.  Kennedy  v.  Kennedy,  73  N.  Y. 
369,  373. 

Undoubtedly  extreme  and  protracted  suf- 
fering may  be  produced  primarily  by  operat- 
ing on  the  mind  alone,  and  hence  threats  of 
physical  violence  and  false  charges  of  adul- 
tery, maliciously  made,  are  competent  evi- 
dence, and  prove  cruelty;  and  when  they  are 
accompanied  or  followed  by  acta  of  actual, 
malicious,  physical  violence,  they  magnify 
the  atrocity  of  the  act  Ward  v.  Ward,  103 
lU.  477,  482;  Sharp  v.  Sharp,  6  N.  B.  15,  16, 
116  111.  509. 

That  cruelty  may  be  extreme,  without 
blows,  cannot  be  doubted;  and  we  have  no 
difiQculty  in  holding  that  where  the  causes 
are  grave  and  weighty,  such  as  to  show  an 
impossibility  that  the  duties  of  the  married 
life  can  be  discharged — when  violence  is 
menaced,  and  there  is  reasonable  apprehen- 
sion of  danger  to  life,  limb,  or  health — the 
case  comes  within  our  statute,  and  that  the 
court  ought  not  to  wait  until  the  hurt  Is  ac- 
tually done.  Harratt  v!  Harratt,  7  N.  H. 
196,  198,  26  Am.  Dec.  730. 

Where  it  is  proven  that  a  husband  was 
intoxicated  almost  continually;  that  he  was 
quarreling  constantly  with  his  wife;  that 
he  frequently  threatened  to  beat  her,  and 
sometimes  to  murder  her,  and  that  he  liad 
often  struck  her;  that  when  her  child  was 
about  a  week  old  he  pulled  her  out  of  bed 
and  beat  her;  that  on  one  occasion  he  threw 
a  chair  at  her,  and  on  another  choked  her — 
divorce  was  authorized  on  the  ground  of  ex- 
treme cruelty.  Jones  v.  Jones  (Ohio)  Wright 
244,  245. 

Failure  to  live  with  wife. 

Extreme  cruelty,  as  a  cause  for  divorce, 
does  not  include  the  failure  of  a  husband  to 
live  with  his  wife,  unless  it  has,  or  tends 
to  have,  a  serious  effect  on  her  health.  Bur- 
ton V.  Burton,  27  Atl.  825,  826,  52  N.  J.  Eq. 
(7  Dick.)  215. 

Intemperanoe. 

Extreme  cruelty,  within  the  meaning  of 
the  divorce  statute  making  extreme  cruelty 
a  ground  of  divorce,  does  not  include  habitual 
intemperance,  though,  in  a  popular  sense,  ex- 
treme cruelty  might  include  habitual  intem- 
perance.    Haskell  v.  Haskell,  54  Gal.  262,  263. 

The  cruelty  must  be  something  more 
than  mere  injuries  to  the  wife's  sensibilities 
or  sense  of  delicacy  by  the  husband's  in- 
temperance, harshness  of  maauer,  and  inde- 


cency of  conduct 
Miss.  154,  155. 


Waskam  y.  Waskam,  81 


Mental  rafferins* 

"Extreme  cruelty^  Is  described  by  the 
Code  to  be  the  infliction  of  grievous  bodily 
injury  or  grievous  mental  suffering  upon  the 
other  by  one  party  to  the  marriage,  and  it  is 
now  established  law  that  the  infliction  of 
grievous  mental  suffering,  independent  of 
physical  injury,  may  constitute  extreme  cruel- 
ty. Andrews  v.  Andrews,  52  Pac.  2d8,  299, 
120  Cal.  184. 

Extreme  cruelty  is  effectually  caused  by 
conduct  which  produces  mental  suffering, 
and  robs  complainant  of  his  or  her  peace  of 
mind,  as  by  blows  inflicted,  and  to  many  i^er- 
sons  the  burden  of  the  mental  suffering  will 
be  much  harder  to  bear  than  the  burden  of 
any  ordinary  physical  suffering.  Rosenfeld 
V.  Rosenfeld,  40  Pac.  49,  50,  21  O>lo.  la 

As  used  in  Gomp.  St  a  26,  |  7,  extreme 
cruelty,  whether  practiced  by  personal  vio- 
lence or  by  any  other  means,  includes  any 
unjustifiable  conduct  on  the  part  of  either 
the  husband  or  wife  which  so  grievously 
wounds  the  mental  feelings  of  the  other,  or  so 
utterly  destroys  the  peace  of  mind  of  the 
other,  as  to  seriously  impair  the  bodily  health 
and  endanger  the  life  of  the  other,  or  such 
as  utterly  destroys  the  legitimate  ends  and 
objects  of  matrimony,  though  no  physical 
or  personal  violence  may  be  inflicted,  or  even 
threatened.  Ellison  v.  Ellison,  91  N.  W.  403, 
404,  65  Neb.  412. 

In  Morris  v.  Morris,  14  Cal.  76,  73  Am. 
Dec.  615,  this  language  is  employed  b7  the 
court:  "We  construe  the  expression  'extreme 
cruelty/  as  used  in  our  statute,  to  mean  the 
same  thing  as  the  'sievitia*  or  'cruelty'  of  the 
English  ecclesiastical  courts;  and  the  offense 
may  be  defined,  in  general  terms,  to  be  any 
conduct  which  furnishes  reasonable  appre- 
hension that  the  continuance  of  the  living  to- 
gether would  be  attended  with  bodily  harm 
to  the  other."  This  is  the  general  language 
of  the.  books,  and  it  will  be  observed  that 
physical  injury  alone  seems  to  merit  con- 
sideration, while  the  subtle  torture  of  moral 
anguish,  unless  occasioned  by  personal  vio- 
lence done  or  apprehended,  is  universally 
overlooked.    Reed  v.  Reed,  4  Nev.  395,  398. 

Nonsnpport. 

A  man's  neglecting  to  provide  a  support 
for  his  family,  however  immoral,  is  not  ex- 
treme cruelty.  Warren  v.  Warren,  3  Mass. 
321. 

EXTREME  HAZARD. 

"Extreme  hazard,"  as  used  in  the  state- 
ment that  to  justify  the  abandonment  of  a 
vessel,  she  must  be  in  extreme  hazard,  means 
that  the  situation  of  the  vessel  must  be  such 
that  there  is  imminent  danger  of  her  being 
lost;  notwithstanding  all  the  means  that  can 
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be  applied  to  get  her  off— all  tbe  means  with- 
in the  power  of  the  crew  to  nse,  and  all  the 
assistance  within  the  power  of  the  master  to 
obtain.  A  vessel  may  be  in  a  situation  where 
her  loss  would  be  inevitable,  without  the  ap- 
plication of  means  to  save  her,  and  yet  by 
the  application  of  such  means  there  would 
be  no  difficulty  in  preventing  a  loss.  This  is 
not  a  case  of  extreme  hazard.  King  v.  Hart- 
ford Ins.  Ck).,  1  Conn.  422,  425. 

EXTREMIS. 

See  "In  Extremis.** 


EXTRINSIC  EVIDENCE. 

Extrinsic  evidence  is  evidence  not  legiti- 
mately before  the  tribunal  in  which  the  de- 
termination is  made.  Baldwin  v.  City  of 
Buffalo,  35  N.  Y.  875,  882. 


EYE  SPLICE. 

An  "eye  splice*'  is  defined  in  the  Century 
Dictionary  as  a  splice  made  by  splicing  the 
end  of  the  rope  into  itself.  Trapp  v.  McClel- 
Ian,  74  N.  Y.  Supp.  180,  68  App.  Div.  862. 
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F.  0.  B. 

See  "Free  On  Board**;  "Prices  F.  O.  B." 

When  used  with  respect  to  a  sale  of 
merchandise  "f.  o.  b."  means  "free  on  board" 
the  vessel,  cars,  or  other  conveyance  which 
Is  to  transport  it  to  the  buyer.  Silberman  v. 
Clark,  06  N.  Y.  522,  523;  Hobart  v.  Llttle- 
field«  13  R.  I.  341,  344;  Branch  v.  Palmer,  65 
Ga.  210,  213 ;  Rose  v.  Weinberger,  34  S.  B. 
28,  29,  108  Ga.  533,  75  Am.  St  Rep.  73; 
Knapp  Electrical  Works  v.  New  York  Insul- 
ated Wire  Co..  42  N.  B.  147,  148,  167  111.  456; 
Consolidated  Coal  Co.  v.  Schneider,  45  N.  B. 
126,  127,  163  111.  393;  J.  K.  Armsby  Co.  v. 
Blum,  70  Pac  669,  670,  187  Cal.  552. 

"F.  o.  b."  is  an  abbreviation  signifying 
"free  on  board,"  and  the  court  will  take  ju- 
dicial notice  of  such  meaning,  so  that  parol 
evidence  Is  not  needed  or  admissible  for  the 
purpose  of  interpreting  the  expression. 
Sheffield  Furnace  Co.  v.  Hull  Coal  &  Coke 
Co.,  14  South.  672,  681,  101  Ala.  446;  Cape- 
hart  V.  Hurman  Farm  Implement  Co.,  16 
South.  627,  628,  103  Ala.  671,  49  Am.  St  Rep. 
60. 

FABRIC. 

The  word  '•fabric,*'  In  the  customs  act  of 
1883,  Includes  elastic  cords  and  braids  man- 
ufactured of  silk  and  India  rubber.  The 
word  is  as  broad,  if  not  broader,  in  common 
speech,  than  the  word  "cloth."  In  re  Mills 
(U.  S.)  49  Fed.  726,  727 ;  Converse  v.  United 
States  (U.  8.)  113  Fed.  817. 

FACE. 

See  "Bad  on  the  Face  of  It" ;   "Void  on 
Its  Face" ;   "On  Its  Face." 

"Face,"  as  used  in  Code  1882,  8  3392,  re- 
quiring that  a  copy  of  "what  appears  upon 
the  face  and  in  the  body  of  the  policy" 
should  be  attached  to  the  complaint,  does 
not  mean  anything  less  than  if  applied  to 
contracts  other  than  insurance  policies,  and 
covers  all  that  precedes  the  maker's  signa- 
ture. Southern  Mut  Ins.  Co.  v.  Turnley,  27 
S.  B.  975,  976,  100  Ga.  296. 

Of  thm  indsment. 

An  agreement  whereby  a  party  agreed  to 
pay  ''one-half  of  the  face  of  the  Judgment" 
assigned  to  him  was  an  agreement  to  pay 
one-half  the  sum  for  which  the  Judgment 
was  rendered*  excluding  the  interest  accrued 
thereon.  Osgood  v.  Bringol^  82  Iowa*  265, 
270. 


Of  the  record* 

"Face  of  the  record,**  in  matters  per- 
taining to  motions  in  arrest  of  Judgment, 
does  not  mean  merely  the  face  of  the  indict- 
ment, but  embraces  the  record  as  made  up  to 
that  point  State  v.  Haines,  25  South.  872, 
373,  51  La.  Ann.  731,  44  L.  K.  A.  837. 

Of  thm  work. 

A  contract  to  perform  all  the  catting,  fit- 
ting, and  lewising  for  tunnel  fronts  and  wing 
walls  to  be  used  at  a  tunnel,  and  providing 
that  "all  the  face  of  the  work  that  shows  is 
to  be  measured"  in  determining  the  amount 
to  be  paid  for,  should  be  construed  to  in- 
clude all  the  cut  and  dressed  surface,  includ- 
ing the  horizontal  surfaces  called  the  'iread,'* 
and  the  perpendicular  surfaces  called  the 
"drop,"  of  steps  made  by  the  regular  shorten- 
ing of  the  courses  of  the  masonry  of  the 
walls  sloping  upward  from  the  base,  and 
also  the  coping  horizontal  stones  of  the 
structure.  St  Martin  ▼•  Thrasher,  40  Yt. 
460,  466. 


FAO£  TO  FACE. 

Under  the  Missouri  Bill  of  Rights,  se- 
curing to  the  accused,  among  other  things, 
the  right  to  meet  the  witnesses  against  him 
face  to  face,  such  right  has  its  exceptions 
and  limitations,  which  are  well  settled,  and 
among  these  exceptions,  in  its  application  to 
the  administration  of  criminal  Justice,  are 
dying  declarations  in  reference  to  homicide, 
and  the  deposition  of  a  witness  r^nlarly 
taken  in  a  Judicial  proceeding  against  the  ac- 
cused in  respect  to  the  same  transaction  and 
in  his  presence,  when  the  subsequent  death 
of  the  witness  has  rendered  his  production 
in  court  impossible.  So,  on  the  trial  of  one 
accused  of  murder,  the  deposition  of  a  wit- 
ness regularly  taken  before  the  committing 
magistrate  upon  the  preliminary  examina- 
tion, in  the  presence  of  the  accused,  may,  on 
proof  of  the  deponent's  death,  be  read  in  evi- 
dence.. State  V.  McO'Blenis,  24  Mo.  402,  414, 
69  Am.  Dec.  435.  Such  is  the  holding  under 
a  like  provision  in  the  Wisconsin  Constita- 
tion.    Miller  v.  State,  25  Wis.  384,  387. 

FACE  VAIiUE. 

"Face  value,"  as  used  in  Act  Dec.  22, 
1892,  S  6,  authorizing  the  Governor  and  State 
Treasurer  to  sell  bonds  at  not  less  than  par 
or  face  value,  means  merely  the  denomina- 
tion or  amount  printed  on  their  face,  with- 
out including  the  accumulated  Interest 
Evans  v.  Tillman,  17  S.  B.  49,  61,  88  8.  G. 
238. 
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The  phrase  "face  value,"  In  Rev.  St 
18d8,  S  664,  providing  that  no  county  board 
shall  sell  any  tax  certificates  at  less  than 
the  face  value  thereof,  unless  certain  notice 
oe  given,  etc.,  means  the  amount  named  in 
the  certificate,  and  due  and  unpaid  taxes,  in- 
terest, and  charges  preceding  the  tax  sale, 
and  does  not  include  interest  up  to  the  time 
of  the  sale  of  the  certificate.  Olson  v.  Tan- 
ner, M  N.  W.  805,  306,  117  Wis.  644. 

The  words  "face  value,"  in  a  by-law  of 
a  beneficial  association  providing  that  $2,000 
s^all  be  the  highest  amount  paid  on  a  ben- 
efit certificate,  that  the  amount  paid  shall 
not  exceed  the  amount  of  the  full  assessment 
on  each  of  the  members,  and  ''that  the  face 
value  of  the  benefit  certificate  shall  be  paid 
so  long  as  the  emergency  fund  «  •  « 
has  not  been  exhausted,"  mean  the  amount 
stated  in  the  body  of  the  certificate,  so  that, 
the  emergency  fund  not  being  exhausted  at 
the  death  of  a  member  whose  certificate,  is- 
sued before  the  passage  of  the  by-law,  pro- 
vided for  payment  of  $5,000,  all  of  such  sum 
is  payable.  Supreme  Council  A.  L.  H.  v. 
Storey  (Tex.)  76  S.  W.  901,  905. 

"Face  value,"  as  used  in  a  will  giving 
certain  notes  to  a  legatee,  and  providing 
that,  if  any  of  such  notes  were  paid  at  the 
time  of  the  testator's  decease,  his  executor 
would  pay  to  the  legatee  such  sum  as,  with 
the  notes  then  remaining  unpaid,  on  their 
face  value,  should  amount  to  a  certain  sum 
of  money,  means  the  amount  named  on  the 
notes.  In  re  Mowry,  17  Atl.  653,  664,  16  R. 
I.  514. 

The  only  meaning  of  "face  value"  is  the 
value  expressed  on  the  face  of  the  writing. 
The  term  is  used  in  this  sense  in  Acts  1889, 
c.  280,  requiring  the  payment  to  the  holders 
of  the  face  value  of  all  tickets  or  scrip  is- 
sued to  laborers  for  labor  done.  Marriner  v. 
John  L.  Roper  CJo.,  16  S.  B.  906,  907,  112  N. 
C.  164. 

An  agreement  to  sell  at  their  face  value 
municipal  bonds  with  several  months'  ac- 
crued interest  is  an  agreement  to  sell  them 
for  less  than  par,  and  hence  void  under  a 
statute  forbidding  such  sale.  Village  of  Ft 
ESdward  v.  Fish,  33  N.  Y.  Supp.  784,  785,  86 
Hun,  64a 

FACILITATE. 

The  charter  of  a  corporation,  stating 
that  it  is  organized  for  the  purpose  of  facili- 
tating the  driving,  hauling,  and  assorting  of 
logs  upon  a  river,  does  not  authorize  a  cor- 
poration to  drive  or  haul  logs,  since  the  lat- 
ter power  is  not  implied  in  the  word  "facili- 
tate." Northwestern  Improvement  &  Boom 
Co.  V.  O'Brien.  77  M.  W.  989,  990i  75  Minn. 
33X 


FACILITIES. 

Express  facilities,  see  "Express.** 

The  term  "facilities"  was  used  in  Con- 
necticut in  1816  to  designate  notes  of  some 
of  the  banks  in  the  state  of  Connecticut 
which  were  made  payable  in  two  years  after 
the  close  of  the  war.  Springfield  Bank  ▼. 
Merrick,  14  Mass.  322. 

Of  ferries* 

In  a  ferry  franchise,  providing  that  no 
person  should  be  permitted  to  keep  a  public 
ferry  within  half  a  mile  above  or  below  such 
ferry,  so  long  as  the  incorporator  or  his  as- 
signs affords  facilities  for  crossing  the  river, 
"facilities"  means  everything  incident  to  the 
general  prompt  and  safe  carriage  of  passen- 
gers— boats  in  good  repair,  appliances  an- 
swering the  purpose,  and  readiness  and  will- 
ingness to  perform  throughout  the  year. 
Interruptions  by  ice,  floods,  or  accidents  to 
machinery  or  employes  might  often  occasion 
temporary  inconvenience  to  the  public;  but 
of  these  the  public  would  have  no  right  to 
complain.  Commonwealth  ▼.  Sturtevant,  37 
AU.  916,  917,  182  Pa.  323. 

Of  xmllrosds* 

"Facilities,"  as  used  in  the  interstate 
commerce  act,  requiring  roads  to  afford  rea- 
sonable and  equal  facilities  for  the  inter- 
change of  traflic,  refers  only  to  facilities  be- 
tween connecting  lines  at  terminal  points 
for  the  interchange  of  traflic  or  passengers, 
and  does  not  embrace  car  equipment  for  the 
transportation  of  freight  over  the  carrier's 
own  line.  United  States  v.  Delaware,  L.  & 
W.  R.  Co.  (U.  S.)  40  Fed.  101,  102. 

"Facilities,"  as  used  in  an  act  to  regu- 
late railroads,  which  took  effect  July  1,  1887, 
providing  that  the  railroads  should  furnish 
equal  facilities  to  all,  would  include  the 
privileges  given  to  the  owners  of  elevators 
along  the  railroad's  right  of  way,  or,  in  other 
words,  the  railroad  company  must  give  equal 
privileges  to  all  persons  who  may  desire  in 
good  faith  to  erect  elevators  at  a  station  on 
its  line,  in  order  to  ship  produce  over  such 
road.  State  v.  Missouri  Pac.  B.  Co.,  45  N. 
W.  786,  788,  29  Neb.  660. 

In  Act  March  24,  1887,  H  1,  4,  providing 
that  common  carriers  shall  make  no  discrim- 
ination in  charges  or  facilities  for  transpor- 
tation, the  term  "facilities"  is  not  limited  in 
its  meaning  to  cars  and  trains  only;  but  a 
depot,  a  freight  house,  or  waiting  room  for 
passengers  is  a  facility  for  the  transporta- 
tion of  passengers  and  freight,  within  the 
meaning  of  the  statute.  If  a  railway  com- 
pany should  at  one  of  its  stations  permit  the 
use  of  its  depot,  yard,  pen,  or  other  stational 
facilities  to  one  shipper,  and  refuse  them  to 
another,  it  would  be  guilty  of  an  infrmctlon 
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of  the  law.  Little  Rock  &  Ft.  S.  Ry.  Co.  v. 
Oppenheimer,  43  S.  W.  150«  155.  64  Ark.  271, 
44  L.  R.  A.  853b 

FACT. 

See  "Assignee  in  Fact";  "Collateral 
Facts";  "Conclusion  of  Fact";  "Infer- 
ential Fact";  "Jurisdictional  Facts"; 
"Material  Fact";  "Matter  of  Fact"; 
-Ultimate  Fact";  "Warranty  of  Fact" 

A  fact  is  something  fixed,  unchangeable. 
Huber  y.  Guggenheim  (U.  S.)  89  Fed.  598, 
601. 

A  fact  is  an  effect  produced  or  achieved. 
Gates  T.  Haw,  50  N.  E.  299,  150  Ind.  370. 

Facts  are  occurrences  and  events;  evi- 
dence, the  means  by  which  the  happening  or 
the  character  of  such  events  are  shown. 
There  are  two  kinds  of  facts— evidentiary 
facts  and  inferential  facts.  Woodfill  v.  Pat- 
ton,  76  Ind.  575,  579,  40  Am.  Rep.  269. 

The  word  "facts,"  as  used  in  Code,  8  142, 
providing  that  the  complaint  must  contain  a 
plain  and  concise  statement  of  the  facts  con- 
stituting a  cause  of  action,  means  the  things 
done;  realities,  not  suppositions;  actions; 
deeds — all  of  which  definitions  call  for  the 
truth.  Lackey  y.  Vanderbilt  (N.  Y.)  10  How. 
Prac.  155,  161. 

The  word  "facts,"  in  the  rule  as  to  bona 
fide  holdera  of  negotiable  instruments  taken 
without  notice  of  facts  which  impeach  the 
validity  of  a  negotiable  instrument,  are  those 
facts  which  of  themselves  Impeach  the  trans- 
action, and  not  other  facts  which  tend  to 
prove  fraud,  or  which  excite  suspicion. 
Credit  Co.  v.  Howe  Sewing  Mach.  Co.,  8  Atl. 
472,  476,  54  Conn.  857,  1  Am.  St  Rep.  123. 

In  a  criminal  prosecution,  the  court  in- 
structed that  the  defendant  pleaded  not 
guilty,  which  plea  put  in  issue  every  ma- 
terial fact  involved  in  the  crime  charged, 
but,  before  he  could  be  convicted,  the  state 
must  establish  beyond  a  reasonable  doubt 
the  guilt  of  the  defendant  The  court  held 
that  the  use  of  the  word  "fact,"  as  equiva- 
lent to  allegation,  while  not  accurate,  could 
not  have  prejudiced  the  defendant,  for  the 
meaning  which  was  intended  to  be  conveyed 
was  reasonably  certain.  State  t.  Harris,  66 
N.  W.  728,  729,  97  Iowa,  407. 

The  word  "fact"  as  employed  in  the 
statement  of  the  rule  that  errors  of  law  can 
be  reviewed,  while  errors  of  fact  cannot  de- 
notes those  conclusions  reached  by  the  trior 
from  sifting  testimony,  weighing  evidence, 
and  passing  on  the  credit  of  the  witnesses 
(conclusions  which  are  not  within  the  Juris- 
diction of  the  appellate  court  and  cannot  be 
reviewed  at  retrial  on  appeal),  and  it  does 
not  tfenota  fhOM  Inferences  drawn  by  the 


trial  court  from  the  facts  ascertained  and 
settled  by  it  Nolan  v.  New  York,  N.  H.  & 
H.  R.  Co.,  39  AtL  115,  125,  70  Conn.  159,  43 
L.  R.  A.  306. 

Gen.  St  1894,  S  0238;  enacts  that  the 
statement  of  claim  for  a  mechanic's  lien 
shall  be  verified  by  some  one  having  knowl- 
edge of  the  facts.  Held,  that  what  the 
statute  alms  at  is,  by  requiring  an  affidavit 
of  the  truth  of  the  statement  of  facts  upon 
which  the  claim  is  founded,  to  prevent  tbe 
incumbering  of  titles  by  filing  unfounded 
claims,  and  a  verification  'that  he  has  knowl- 
edge of  the  facts  therein  stated"  is  sufficient 
Nordine  T.  Knutson,  64  N.  W.  566^  666,  62 
Minn.  264. 

A  recital  in  the  bill  of  exceptions  that 
under  the  facts  stated  within,  the  court  held 
and  ordered,  etc.,  is  not  sufficient  to  show 
that  all  the  evidence  in  the  case  is  set  out  in 
the  record;  and  this,  although  it  appears 
that  the  facts  were  agreed  on  by  consent 
May  T.  Lewis,  41  Ala.  815,  817. 

A  provision  in  an  insurance  policy  that 
it  shall  be  void  if  any  material  fact  or  cir- 
cumstance stated  in  writing  has  not  been 
fairly  represented  by  the  insured  is  held  to 
mean  that  it  shall  be  void  if  there  is  any 
substantial  misstatement  of  any  material 
fact  in  the  application.  Wainer  y.  Milford 
Mut  Fire  Ins.  Co.,  26  N.  B.  877,  879,  15a 
Mass.  335,  11  L.  R.  A.  598. 

CiroumstAiice  synonymoiis* 

See  "Circumstance,'* 

As  event^oapable  of  proof. 

A  "fact"  as  the  term  is  used  in  legal 
proceedings,  is  an  event;  a  thing  done  or 
said;  an  act  or  action  wtiich  is  the  subject 
of  testimony.  The  condition  or  state  of 
mind  at  a  given  time  is  a  fact  If  any  emo- 
tion is  felt  as  Joy,  grief,  or  anger,  it  is  a 
fact  If  the  operations  of  the  mind  produce 
an  effect,  as  knowledge,  skill,  intention,  this 
effect  on  the  mind  is  a  fact  When  the  men- 
tal processes  lead  up  to  and  produce  a  desire 
or  intention  to  do  a  certain  thing,  such  state 
of  mind  is  a  fact  Willfulness  is  a  desire  to 
produce  a  certain  result;  hence  willfulness 
is  a  fact  Barr  v.  Chicago,  St  L.  &  P.  R. 
Co.,  37  N.  E.  814,  815,  10  Ind.  App.  433. 

"Facts  constituting  a  cause  of  action  or 
defense,"  in  the  sense  of  the  Code,  are  phys- 
ical facts  capable  of  being  established  by 
oral  or  documentary  proof,  not  propositions 
which  are  true  as  law.  Lawrence  r.  Wright 
9  N.  Y.  Super.  Ct  (2  Dner)  678,  674. 

As  inferences  and  ooneliuions  from  evft* 
denoe. 

The  inferences  produced  in  whole  or  in 
part  by  weighing  evidence  and  the  credit  txr 
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be  given  witnesses  are  called  facts,  as  de- 
noting adjudicated  facts,  which  can  only  be 
retried  by  an  appellate  conrt  haying  jnrisdic- 
tion  in  the  trials  of  such  facts.  The  conclu- 
sions drawn  from  inferences  are  also  called 
facts,  but  with  a  much  broader  signification, 
including  all  issues  that  the  line  separating 
the  province  of  the  jury  from  that  of  the 
judge  in  a  jury  trial  practically  leaves  to  the 
jury.  The  word  "fact,"  used  in  this  broad 
sense,  does  not  accurately  denote  matters  not 
reviewable  by  an  appellate  court  Nolan  v. 
New  York,  N.  H.  ft  H.  R.  Co.,  39  Atl.  115, 
120,  70  Conn.  1B9.  43  L.  R.  A.  305. 

Berision  1856,  p.  543,  requiring  commit- 
tees appointed  in  equity  for  the  establish- 
ment of  boundaries  to  "report  the  facts  and 
their  doings  to  the  court,"  does  not  require 
they  report  all  the  facts  upon  which  they 
founded  their  conclusions  as  to  the  true 
boundary,  but  only  to  report  their  conclu- 
sions of  fact  as  to  the  boundary.  Post  v. 
Williams.  33  Conn.  147. 

Itaw  distincuifllied. 

As  distinguished  from  the  law,  a  fact 
mu.^  b'^  taken  as  that  out  of  which  the  point 
of  law  arises,  that  which  is  asserted  to  be  or 
not  to  be,  and  is  to  be  presumed  or  proved  to 
be  or  not  to  be,  for  the  purpose  of  applying 
or  refusing  to  apply  a  rule  of  law.  The 
true  meaning  can  be  better  shown  by  an  il- 
lustration. The  question  of  negligence  as 
a  want  of  ordinary  care  is  generally  a  mixed 
question  of  law  and  fact,  one  for  the  jury 
under  the  instructions  of  the  court.  The 
prudent  man,  for  the  occasion,  with  refer- 
ence to  what  he  would  do,  and  therefore 
what  the  defendant  must  have  done  under 
the  circumstances,  is  formed  in  the  minds  of 
the  jury  by  the  light  of  the  facts  as  they 
find  them  to  be,  under  the  instructions  of  the 
court  as  to  what  the  law  requires  him  to  do 
in  a  given  or  supposed  state  of  facts  which 
there  is  some  evidence  tending  to  prove,  and 
so  on  through  all  the  complications  of  the 
various  questions  of  negligence.  The  ques- 
tions of  fraud  are  still  more  complicated,  for 
they  hardly  ever  occur  alone;  but,  whatever 
the  evidential  facts  may  be,  the  question 
whether  they  make  out  a  case  or  not  is  a 
question  of  law,  so  whether  the  evidence 
tends  to  show  fraud  is  a  question  of  law. 
There  being  such  evidence,  fraud  is  gener- 
ally said  to  be  a  mixed  question  of  law  and 
fact  Hullngs  v.  Hulings  Lumber  Co.,  18 
8.  H.  620,  627,  88  W.  Va.  351. 

As  Buitters. 

A  jurat  to  an  answer  stated  that  the 
defendant  swore  that  the  facts  stated  in 
the  answer  were  true.  Held,  that  "facts," 
as  here  used,  was  equivalent  to  "matters," 
and  was  a  substantial  compliance  with  the 
rule  of  court  requiring  that  parties  state 
that  "matters"  In  their  pleadings  were  trao. 


Whelpley  v.  Van  Epps  (N.  Y.)  9  Paige,  882, 
333,  87  Am.  Dec.  400. 

The  word  "facts,"  as  used  in  a  verifica- 
tion of  an  information  that  the  facts  there- 
in set  forth  are  true,  will  be  held  to  be  equiv- 
alent to  "matters,"  and  is  used  to  represent 
the  thing  asserted.  Hence  the  verification  is 
not  meaningless  on  the  ground  that  facts  are 
always  true.  State  v.  Grinstead,  61  Pac.  975, 
976,  10  Kan.  App.  74. 

Tmtli  dl ■tingnislied* 

A  fact  in  pleading  Is  a  circumstance,  act 
event,  or  incident,  and  widely  different  from 
a  truth,  which  is  the  legal  principle  which  de- 
clares or  governs  the  facts  and  their  oper- 
ation and  effect,  though  In  common  parlance 
the  terms  "fact"  and  "truth"  are  often  us^ 
as  synonymous.  Drake  v.  Cockroft  (N,  Y.) 
1  Abb.  Prac.  203,  205. 

FACT  IN  CONTROVERSY. 

Fact  in  issue  distinguished,  see  "Facts  in 
Issue." 

FACTS  DETAILED. 

"Facts  detailed,"  as  referring  to  the 
facts  detailed  by  counsel  in  drawing  up  a 
case,  should  be  construed  as  synonymoun 
with  the  word  "testimony."  Potter  v.  Wash- 
bum,  18  Vt  558,  565,  37  Am.  Dec.  615. 

FACTS  IN  ISSITE. 

"A  fact  or  matter  at  issue  is  that  on 
which  the  plaintiff  proceeds  by  action  and 
which  the  defendant  controverts  in  his  plead- 
ings." Glenn  v.  Savage,  13  Pac.  442,  446,  14 
Or.  567;  Garwood  v.  Garwood,  29  Cal.  514; 
Lillis  V.  Emigrant  Ditch  Co.,  80  Pac.  1108. 
1110,  17  Nev.  837. 

A  fact  in  issue  is  a  fact  which  was  nec- 
essarily and  immediately  found  under  the 
pleadings  in  the  cause.  Potter  v.  Baker,  19 
N.  H.  166,  167. 

The  expression  "fact  in  issue,"  as  used 
in  the  general  statement  of  the  rule  that  a 
judgment  is  res  judicata  only  as  to  those 
facts  which  were  in  issue,  means  that  mat- 
ter on  which  the  plaintiff  proceeds  by  his 
action  and  which  the  defendant  controverts 
by  his  pleadings;  but  the  facts  offered  in 
evidence  to  establish  the  matter  in  fact  are 
not  themselves  "facts  in  issue,"  although 
they  may  be  controverted.  So,  when  a  deed 
is  merely  offered  as  evidence  to  show  a  title, 
whether  in  a  fea}  or  personal  action,  the  title 
is  the  fact  which  is  in  issue.  The  deed  is  a 
fact  in  controversy;  but,  so  far  as  the  suit 
is  concerned,  it  is  incidental  and  collateral, 
not  a  matter  necessary  of  itself  to  the  find- 
ing of  the  issue.  In  an  action  for  the  con- 
version of  oats,  the  Issue  being  plaintiff's 
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title  to  the  oats,  and  the  title  set  up  being 
by  way  of  a  mortgage,  which  was  claimed  to 
be  fraudulent,  the  fact  in  issue  was  the  title 
to  the  oats,  and  the  question  as  to  whether 
the  mortgage  was  fraudulent  or  not  was  not 
a  fact  in  Issue.  King  v.  Ohase,  15  N.  H.  9, 
15,  17,  41  Am.  Dec.  675. 

Faot  in  oontrorersy  distlas^sl^^^ 

A  fact  in  issue  is  a  fact  on  which  the 
determination  of  the  court  is  conclusive, 
whUe  a  fact  in  controversy  is  only  collater- 
ally adjudicated.  It  must  be  a  fact  imme- 
diately found  according  to  the  pleadings, 
not  that  on  which  the  verdict  was  merely 
based.  Caperton  v.  Schmidt,  26  Gal.  479, 
494,  85  Am.  Dec.  187  (cited  in  Glenn  v.  Sav- 
age, 13  Pac.  442,  446, 14  Or.  567,  573). 

A  fact  in  issue  is  a  disputed  fact  raised 
by  the  pleadings  and  on  which  the  decision 
is  conclusive,  while  a  fact  in  controversy  is 
a  fact  on  which  the  verdict  is  based.  Apple- 
gate  V.  DoweU,  16  Pac.  651,  657,  16  Or.  513. 

FACTS  OF  THE  OA8E. 

'*The  expression  'the  facts  of  this  case' 
is  equivalent  to  the  case,'  as  used  in  a  rule 
of  court  requiring  that  a  party  making  an 
affidavit  of  merits  to  change  the  place  of  trial 
shall  state  that  he  has  fairly  stated  the  case 
to  his  counsel.  To  state  the  case,  the  party 
must  necessarily  state  the  facts  of  the  case; 
and,  conversely,  in  stating  the  facts  of  the 
case,  he  necessarily  stales  the  case."  Jor- 
dan V.  Garrison  (N.  Y.)  6  How.  Prac.  6,  8. 

In  an  affidavit  of  merits  filed  for  the 
purpose  of  setting  aside  a  default  judgment, 
a  recital  that  the  defendant  has  stated  the 
"facts  of  his  case"  is  not  equivalent  to  the 
phrase  that  he  has  "stated  the  case";  and 
hence  the  affidavit  is  insufficient  to  author- 
ize the  setting  aside  of  the  default  Slts- 
hugh  V.  Tniaz  (N.  Y.)  1  Hill,  644, 


FACTOR. 

See  "Home  Factor.** 

A  factor  is  an  agent  who,  in  the  piiA^ult 
of  an  Independent  calling,  is  employed  by^n 
other  to  sell  property  for  him,  and  is  vested 
by  the  latter  with  the  possession  or  control 
of  the  property,  or  authorized  to  receive  pay- 
ment therefor  from  the  purchaser.  Civ. 
Code  GaL  1908,  i  2026;  Rev.  Godes  N.  D.  1899, 
,  S§  4134,  4353;  Giv.  Gode  S.  D.  1903,  §  1487; 
Civ.  Gode  Mont  1895,  S  2750;  Wisp  v.  Haz- 
ard, 66  Gal.  459,  461,  6  Pac.  91. 

A  factor  is  an  agent  for  the  sale  of  mer- 
chandise, and  ordinarily  has  the  possession, 
management,  and  control  of  the  property, 
the  subject  of  the  agency;  but  the  actual 
possession  li  not  essential  to  oonstitate  an 


agency  which  would  pass  under  that  name, 
as  it  is  ordinarily  applied  to  distinguish  it 
from  agencies  of  other  descriptions.  How- 
land  V.  Woodruff,  60  N.  Y.  73,  80;  Id.  (N.  Y.) 
16  Abb.  Prac  (N.  S.)  411.  419. 

A  factor  is  a  commercial  agent  employed 
by  the  principal  to  sell  merchandise  con- 
signed to  him  for  that  purpose  on  behalf  of 
the  principal.  He  may  hold  them  either  in 
his  own  name  or  the  name  of  the  principal, 
and  he  is  remunerated  by  a  fixed  commis- 
sion, either  expressed  or  implied.  He  is 
intrusted  with  possession  thereof,  and  au- 
thorized to  sell  and  receive  payment  there- 
for from  the  purchaser.  In  re  Rabenau  (U. 
8.)  118  Fed.  471.  474. 

A  factor  is  generally  defined  to  be  an 
agent  employed  to  sell  goods  or  merchandise 
consigned  or  delivered  to  him  by  or  for  his 
principal  for  a  compensation,  commonly  call- 
ed "factorage"  or  "commission."  State  v. 
Thompson,  25  S.  W.  346,  348,  120  Mo.  12  (cit- 
ing Story,  Ag.  S  33);  Edgerton  v.  Michels,  26 
N.  W.  748,  750,  66  Wis.  124;  Ruffner  v. 
Hewitt,  7  W.  Va.  585,  604,  605;  Common- 
wealth V.  Keller,  9  Pa.  Go.  Gt  Rep.  253,  255. 

A  factor  is  one  who  receives  goods  from 
another,  usually  at  a  distance,  with  author- 
ity to  sell  them  in  his  own  name,  and  with- 
out disclosure  of  principal,  which  be  usually 
does.  Delaume  v.  Agar  (Lol.)  McOloin,  97, 
100. 

"Jacob,  in  his  Law  Dictionary,  defines  a 
factor  to  be  the  agent  of  a  merchant  living 
abroad.  He  says  a  factor  is  authorized  to 
act  by  letter  of  attorney,  with  a  salary  or  al- 
lowance for  his  care.  A  factor  is  then  the 
agent  for  the  sale  of  goods  or  merchandise 
for  his  principal  for  a  compensation  or  a 
commission;  nor  does  it  seem  to  make  any 
difference  that  he  is  compensated  by  a  sal- 
ary or  a  percentage  on  the  sales."  Wlnne  v. 
Hammond,  37  111.  99,  103. 

A  factor  is  a  commercial  agent  transact- 
ing the  mercantile  affairs  of  other  men  in 
consideration  of  a  fixed  salary  or  certain 
commission,  and  principally,  though  not  ex- 
clusively, in  the  buying  and  selling  of  goods. 
Lawrence  v.  Storington  Bank,  6  Gonn.  521, 
527;  State  ex  rel.  Parker  v.  Thompson,  25  8. 
W.  846,  348,  120  Mo.  12. 

A  factor  is  one  authorized  to  buy  and 
sell  goods  for  others,  and  who  Is  entitled  to 
the  possession,  management,  control,  and 
disposition  of  such  goods,  and  who  has  a 
special  property  therein  and  a  lien  thereon. 
Graham  v.  Duckwall,  71  Ky.  (8  Bush)  12,  17; 
Edgerton  v.  Michels,  26  N.  W.  748.  750,  66 
Wis.  124;  Kellogg  v.  Costello,  67  N.  W.  24, 
26,  93  Wis.  232;  Higgins  ▼.  Moore,  84  N.  Y. 
417,  418. 

A  factor  is  an  agent  employed  by  othen 
to  sell  or  purchase  goodfl»  etCi,  who  is  In- 
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troBted  with  tbe  poflsession  of  the  goods  to 
be  Bold,  and  entitled  to  receive  the  posses- 
sion of  the  goods  to  he  purchased.  City  of 
Uttle  Rock  y.  Bartcm,  33  Ark.  436,  444. 

''Beawes,  In  his  chapter  on  'Factors,' 
says:  'A  factor  is  bat  a  servant  to  the  mer- 
chant, and  receives  from  him,  in  lieu  of 
wages,  a  commission.  •  •  •  A  factor 
should  always  be  punctual  in  tbe  advices  of 
his  transactions  In  sales,  purchases,  af- 
freightments, and  more  especially  in  drafts 
by  exchange;  for  if  he  sells  goods  on  trust 
without  giving  advice  thereof,  and  the  buy- 
er breaks,  he  is  liable  to  trouble,  •  •  • 
and,  if  he  draws  without  advising  of  his 
having  done  so,  he  may  Justly  expect  to 
have  his  bill  returned.' "  Hamilton  v.  Cun- 
ningham (V.  8.)  11  Fed.  Cas.  822,  328. 

A  factor  is  intrusted  with  the  posses- 
sion of  the  goods,  and  may  sell  the  same  in 
his  own  name.  Delafleld  v.  Smith,  78  N.  W. 
170,  173,  101  Wis.  664,  70  Am.  St.  Rep.  038. 

80  Ohio  Laws,  p.  188,  making  it  the 
duty  of  the  owner  of  any  factory  or  work- 
shop more  than  two  stories  high,  to  provide 
a  convenient  exit  from  the  upper  stories  of 
the  building,  refers  to  the  proprietor  or 
owner  of  the  factory  or  workshop,  and  not 
the  owner  of  the  building  in  which  such 
business  is  carried  on.  Lee  v.  Smith,  42 
Ohio  St  458,  469,  460,  61  Am.  Rep.  839. 

As  a«tias  la  ILdmeUaj  •apaeltj* 

See  "Fiduciary  Capacity  or  Character.** 

Bestowal  of  labor  on  avtlele  as  affeet* 
lac. 

Owners  of  a  sawmill,  who  contract  to 
transport  logs  to  their  mill,  saw  them  into 
lumber,  and  sell  the  hunber,  their  expenses 
and  commission  to  be  retained  out  of  the 
purchase  price,  are  not  simply  brokers  for 
the  sale  of  the  lumber.  They  are  agents, 
who  have  an  interest  in  the  property.  Such 
agents  are  usually  called  "factors,"  and  their 
rights  and  powers  are  more  extensive  than 
the  powers  of  a  mere  broker.  They  have  a 
special  property  In  the  goods,  and  a  lien 
upon  them  for  their  commissiona  They  may 
sell  for  the  principal  in  their  own  names  and 
sue  in  their  names  for  the  price.  Kellogg 
▼.  Costello,  67  N.  W.  24,  26,  93  Wis.  232. 

Tbe  person  to  whom  the  property  is 
consigned  for  sale  is  none  the  less  a  factor 
because  he  bestows  labor  upon  it  before  it 
is  ready  for  sale;  and  this  is  true,  though 
the  character  of  the  property  be  entirely 
changed,  as  where  milk  is  converted  into 
butter  and  cheese,  or  where  hogs  are  slaugh- 
tered and  manufactured  into  meat  State 
T.  Thompson,  26  S.  W.  846,  348,  120  Mo.  12 
(citing  First  Nat  Bank  r.  Schween,  20  N.  B. 
681,  127  UL  673;  Shaw  ▼.  Ferguson,  78  Ind. 
M7>. 


Broker  dlstlnsvisl&ecL 
See  ''Broker." 

CoUeotov* 

An  attorney,  who  collects  a  note,  bill,  or 
demand  for  another,  is  not  a  factor.  Law- 
rence V.  Stonlngton  Bank,  6  Conn.  621,  627. 

The  term  •'factor,"  as  used  in  the  Vir- 
ginia act  of  limitations,  providing  that  all 
suits  hereafter  brought  in  the  name  or 
names  of  any  person  or  persons  residing  be- 
yond the  seas  or  out  of  this  country  for  the 
recovery  of  any  debt  due  for  goods  actually 
sold  and  delivered  here  by  his  or  their  fac- 
tor or  factors  shall  be  commenced  and  prose- 
cuted within  the  time  appointed  and  limited 
by  this  act  for  bringing  like  suits  and  not 
thereafter,  does  not  include  the  agent  of  a 
foreigner  merely  appointed  for  the  purpose 
of  collecting  debts.  Hopkirk  v.  Bell,  7  U.  S. 
(3  Cranch)  454,  468,  2  L.  Ed.  497. 

Oonaipiee  or  ooamisslon  aeroliai&t. 

A  "factor"  is  defined  to  be  an  agent  toi- 
ployed  to  sell  goods  or  merchandise  con- 
signed or  delivered  to  him  by  or  fo^  his 
principal  for  a  compensation,  commonly  call- 
ed "factorage"  or  "commission";  hence  he 
is  often  called  a  "commission  merchant"  or 
"consignee."  Duguid  ▼.  Edwards  (N.  Y.)  60 
Barb.  288,  296. 

A  factor  is  an  agent  employed  to  sell 
goods  of  his  principal  which  are  in  his  pos- 
session for  a  commission.  He  is  often  called 
a  "commission  merchant"  or  a  "consignee." 
Spears  v.  League^  46  Tenn.  (6  Cold.)  420,  422. 

The  term  "consignee^'  is  nearly  synony- 
mous with  "factor";  a  person  to  whom  goods 
are  sent  for  sale  or  safe-keeping.  Lyon  v. 
Alvord,  18  Conn.  66,  80. 

A  consignee  of  goods  is  a  factor,  within 
the  meaning  of  embezzlement  statutes. 
Thompson  ▼.  Beacon  Valley  Rubber  Co.,  16 
Aa  664,  668,  66  Conn.  493. 

"The  terms  'factor'  and  'commission  mer- 
chant* in  this  country,  mean  the  same  thing." 
Thompson  v.  Woodruff,  47  Tenn.  (7  Cold.)  401, 
410. 

As  yamislioo* 

The  t«rm  "factor"  is  used  in  states  in 
which  the  word  "factorizing"  is  the  distinc- 
tive name  to  designate  the  proceedings  or- 
dinarily known  as  "garnishment,"  to  desig- 
nate the  person  who  would  be  known  in  the 
latter  states  as  the  "garnishee."  Cross  v. 
Brown.  33  Ati.  147,  167.  19  B.  L  220. 

Maater  distlnsniial&ed* 

If  a  shipper  consigns  his  goods  to  the 
master  for  sale  and  return,  the  master,  in 
proceeding  to  dispose  of  them,  does  not  act 
under  any  authority  derived  from  his  ap- 
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FACTOBT  PBIO£. 

"Factory  prices,"  as  used  In  a  note  giv- 
en for  the  payment  of  a  sum  of  money  in 
specific  articles  at  "factory  prices,"  will  be 
eonstmed  as  the  prices  at  which  snch  goods 
are  sold  at  factories,  nnless  there  be  proof 
of  a  different  technical  sense,  nnlversally 
nsed  by  the  custom  of  trade.  Whipple  y. 
Levett  (U.  S.)  29  Fed.  Gas.  d30. 

A  note  made  payable  in  yarn  at  the 
"wholesale  factory  price"  means  a  certain 
schedule  of  prices,  different  from  the  actual 
wholesale  prices  In  market.  Avery  r.  Stew- 
art, 2  Conn.  69,  78,  7  Am.  Dec.  240. 

FACULTY. 

See  "Allegation  of  Faculties.'^ 

FACin:.TT  OF  PHT8IC. 

Acts  1812,  c.  169,  relating  to  the  Uniyer- 
sity  of  Maryland,  the  tenth  section  of  which 
directs  how  the  four  faculties  of  the  Uni- 
versity shall  be  constituted,  and  provides 
that  the  professors  now  appointed  and  au- 
thorized in  the  college  of  medicine  shall  con- 
stitute the  "faculty  of  physic,"  means  the 
medical  faculty,  one  of  the  four  faculties 
constituting  the  University,  and  not  the  medi- 
cal and  chlrurgical  faculty,  to  which  It  has 
no  relation.  Regents  of  University  of  Mary- 
land v.  Williams  (Md.)  9  Olll  &  J.  865,  392, 
31  Am.  Dec.  72. 

FACin:.TT  TAX. 

A  faculty  tax  Is  one  not  levied  on  the 
person,  without  relation  to  his  abilities  to 
pay,  but  designed  to  operate  on  the  pro- 
coedR  of  lucrative  professions;  the  amount 
of  the  tax  being  fixed  with  reference  to  the 
M  mount  of  tbe  profits.  State  v.  Grazlay,  6 
Ohio  (5  Ham.)  14,  15,  22. 

A  tax  on  any  faculty,  profession,  trade, 
(occupation,  or  employment  does  not  Include 
the  salaries  of  public  ofiElcers.  City  Council 
of  Charleston  v.  Lee  (S.  C.)  1  Tread.  Const 
57,  59. 

FA.L 

"Fall,**  as  used  In  Rev.  St  e.  133,  «  12, 
providing  for  the  punishment  of  every  per- 
son who  shall  attempt  to  commit  an  offense 
pr<rfilblted  by  law,  and  In  such  attempt  shall 
do  any  act  toward  the  commission  of  such 
offense,  but  shall  fall  In  the  perpetration, 
wheu  applied  to  larceny  from  the  person  by 
picking  the  pocket  means  fail  by  reason  of 
there  being  nothing  in  the  pocket  as  well  as 
to  fall  from  any  other  cause.  Commonwealth 
V.  McDonald,  59  Mass.  (5  Cush.)  365,  366. 

"FaUs,"  as  used  in  Rev.  St  1895,  art 
6807»  declaring  that  where  a  claimant  of 


I  property  levied  on  fftlls  ta  estalittidi  his  right 
I  thereto^  judgment  shall  be  rendered  against 
I  him  and  his  sureties  for  the  value  of  the 
!  property,  does  not  properly  describe  the  de- 
fault of  a  claimant  who  Is  dead  at  the  time 
of  the  trial  and  for  that  reason  failed  to  ay- 
pear.    Muenster  v.  Tremont  Nat  Bank,  49  8. 
W.  862,  868,  92  Tex.  422. 

"Falls,"  as  used  In  a  deed  of  trust  au- 
thorizing the  trustee  to  sell  In  case  of  de- 
fault and  providing  that  the  beneficiary  may 
substitute  another  trustee  In  case  the  trus- 
tee named  In  the  deed  falls  or  refuses  to 
execute.  Implies  delinquency,  as  well  as  non- 
action. The  trustee  could  not  be  said  to 
fail  to  act  until  he  had  been  requested  to 
act  and  bad  omitted  to  do  so.  Stalllngs  v. 
Thomas,  18  S.  W.  1S4,  65  Ark.  32a 

Difllioiiestj  implied* 

A  statement  that  a  conductor  of  a  rail- 
way company  had  been  discharged  for  *f all- 
I  ing  to  ring  up  all  the  fares  collected"  does 
!  not  necessarily  imply  the  fraud  or  dishon- 
esty of  the  conductor.  It  does  not  Import 
the  commission  of  any  crime.  A  failure  to 
perform  the  duty  required  of  ringing  up  the 
fares  might  result  from  mere  neglect  or  in- 
efficiency, or  from  motives  of  dishonesty. 
Pittsburg,  A.  &  M.  Pass.  Ry.  Co.  v.  Mc- 
Curdy,  8  AU.  230,  231,  114  Pa.  554,  60  Am. 
Rep.  363. 

As  iasolveiiey. 

The  word  "fail,**  In  the  Indorsement  of 
a  promissory  note  which  states  that  '*the 
Indorser  shall  be  liable  if  the  maker  fall," 
was  construed  not  to  be  used  as  synonymous 
with  "inability,"  but  In  that  sense  in  which 
mercantile  men  generally  understood  It  as 
conveying  an  idea  of  Insolvency  or  a  want  of 
resources  to  meet  engagements.  Davis  t. 
Campbell  (Ala.)  8  Stew.  819,  321. 

A  person  Is  said  to  '*fair  when  be  Is 
unable  to  pay  his  notes  or  other  obllgatloiia 
as  they  become  payable.    Mayer  v.  HermaaB 
'  (U.  S.)  16  Fed.  Cas.  1240,  1242. 

As  refuse. 

Failing  to  pay  a  debt  when  due,  and  re- 
fusing to  pay  it  when  due  and  when  de- 
manded, do  not  mean  the  same  thing.  Rusb- 
vllle  Co-op.  Tel.  Co.  v.  Irvln,  59  N.  E.  327, 
329,  27  Ind.  App.  62. 

The  words  "falling  to  comply"  with  a 
condition  on  which  a  devise  depends  may, 
in  general,  have  the  same  operation  in  law 
as  the  words,  "refusing  to  comply."  Where 
the  condition  to  be  performed  depends  •■ 
the  will  of  the  devisee,  his  failure  to  perfom 
it  Is  equivalent  to  a  refusal;  but  where  tiie 
condition  does  not  depend  on  his  will,  but  on 
the  will  of  those  over  whom  he  can  have  no 
control,  there  la  a  manifest  distinction  be- 
tween refusing  and  falling  to  com^  with  it 
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Taylor  v.  Ma^on,  22  U.  8.  (9  Wheat)  826, 
3H  6  L.  Ed.  101. 

A  Georgia  statute  provided  tiiat,  if  any 
party  p]alntiff  should  fail  or  refuse  to  make 
discorery  relative  to  allegations  of  usury 
set  np  in  the  plea,  the  defendant  might  make 
affidavit  in  writing,  which  could  he  used  on 
trial.  Under  this  statute  it  was  held  that 
the  words  "fail"  and  ''refuse*'  meant  sub- 
stantially the  same  thing;  both  contemplat- 
ing a  failure  to  come  up  to  the  requirements 
of  the  statute;  Persons  y.  Hight»  4  Ga.  474, 
497. 

FAIL  TO  APPEAR. 

In  Comp.  Laws  1879,  providing  that 
judgment  may  be  rendered  dismissing  the 
action  when  plaintiff  fails  to  appear  in  jus- 
tice court  at  the  time  specified  in  the  sum- 
mons, the  phrase  "fails  to  appear"  is  synony- 
mous with  "default"  Covart  y.  Hasklns,  18 
Pac  622,  628,  89  Kan.  67L 

FAIL  TO  SITE. 

Bev.  St  SS  2121-2128,  giving  minor  chil- 
dren of  a  decedent  the  right  to  sue  for  in- 
juries resulting  in  decedent's  death  in  case 
the  surviving  husband  or  wife  falls  to  sue 
within  a  certain  time,  does  not  include  a 
right  of  action  where  a  surviving  widow 
brought  an  action  within  the  proper  time 
and  had  it  dismissed,  since  the  widow  had 
not  failed  to  sue  within  the  statute.  The 
words  *f  ail  to  sue,"  as  here  used,  mean  that 
the  right  of  the  children  to  nuiintain  the  ac- 
tion depends  on  the  failure  of  the  surviving 
father  or  mother  to  sue,  and  not  on  his  or 
her  failure  to  sue  and  recover.  McNamara 
V.  Slavens,  76  Mo.  329,  331.  Nor  does  the 
widow  fail  to  sue^  within  the  meaning  of 
the  statute,  where  she  instituted  suit  within 
six  months  after  the  killing  of  her  husband, 
but  suffered  nonsuit  and  brought  a  second 
action,  though  more  than  six  months  had 
elapsed  at  such  time  since  the  killing.  Shep- 
ard  v.  St  Louis,  I.  M.  A  8.  By.  Ck>.,  8  Mo. 
App.  660,  663. 

FAILINO  CIBOUM8TANCE8. 

The  term  "falling  circumstances,"  as  used 
in  the  Missouri  Constitution  and  acts  pro- 
hibiting banks  in  "failing  circumstances" 
from  receiving  deposits  with  knowledge  of 
such  condition,  must  be  taken  to  mean  a 
state  of  uncertainty  whether  the  bank  will 
be  able  to  sustain  Itself,  dependent  on  fa- 
vorable or  unfavorable  contingencies,  which 
in  the  course  of  business  may  occur  and 
over  which  its  officers  have  no  control.  Thus, 
tor  instance,  an  individual  may  be  said  to  be 
in  failing  circumstances  when  he  is  put  to 
unusual  shifts  to  meet  his  liabilities,  such 
tm  borrowtiig  money  at  unusual  rates  of  in- 
terest er  making  sacriflces  In  the  disposi- 


tion of  his  property  which  he  would  not  do 
but  for  his  condition.  Such  a  condition  of 
things  may  exist  regarding  a  bank,  and  when 
this  is  the  case  a  bank,  like  an  individual, 
may  be  jsuiid  to  be  In  a  failing  condition.  A 
bank's  funds  are  supposed  to  be  ready  at 
hand  to  meet  the  wants  of  commercial,  trad- 
ing, and  manufacturing  communities  in 
which  they  are  located.  Anything  interfer- 
ing with  the  availability  of  Its  funds,  such 
as  the  carrying  of  large  debts  on  which  noth- 
ing can  be  realized,  except  after  long  de- 
lays, investments  in  real  estate  which  it  may 
take  time  to  turn  into  current  funds,  and  all 
like  things,  when  they  occur,  may  tend  to 
show  that  the  bank  is  in  failing  circumstan- 
ces.    Dodge  y.  Mastin  (U.  S.)  17  Fed.  660, 


"Falling  circumstances,"  as  used  in  the 
statute  of  1863,  making  a  deed  of  a  debtor 
who  is  in  failing  circumstances  fraudulent 
and  void  as  to  his  creditors,  "mean  more 
than  actual  insolvency;  for  that  is  consist- 
ent with  an  honest  belief  of  the  Insolvent 
debtor  of  his  wealth  and  prosperity.  l%e 
words  would  seem  to  imply  that  the  insol- 
vent is  about  failing  and  closing  bis  affairs, 
from  an  inability  to  continue  in  business  and 
to  meet  his  payments.  We  construe  the 
words  of  the  statute  in  a  more  specific  sense, 
to  wit  the  closing  of  business  by  an  avowed 
and  deliberate  failure."  Utiey  v.  Smith,  24 
Conn.  290,  310,  63  Am.  Dec.  163;  Bloodgood 
V.  Beecher,  36  Conn.  469,  483. 

"Failing  circumstances,"  as  used  in  Gen. 
St  8  601,  relating  to  a  debtor  in  falling  cir- 
cumstances, means  one  who,  being  insol- 
vent in  fact  le  acting  in  contemplation  of 
actually  stopping  his  business,  because  he  is 
utterly  incapable  of  carrying  it  on.  One 
largely  in  debt  without  property  sufficient 
to  pay  debts,  who  has  suffered  his  notes  re- 
peatedly to  go  to  protest  without  any  pro- 
vision for  their  payment  or  renewal  in  a 
single  instance  being  made  on  their  matu- 
rity, and  who  had  made  a  mortgage  for  a 
large  sum  to  his  daughter,  and,  though  car- 
rying on  business,  buying  and  selling,  and 
making  contracts,  not  as  one  honestly  be- 
lieving himself  solvent  and  in  the  hope  of 
extricating  himself  from  a  temporary  em- 
barrassment but  as  one  knowing  he  was  in- 
solvent and  about  to  fail  and  close  his  af- 
fairs from  an  inability  to  continue  in  busi- 
ness and  meet  his  business  obligations,  is  in 
failing  circumstances.  Appeal  of  Millard. 
25  Atl.  668,  62  Conn.  184. 

FAILINO  CONDITIOir. 

A  "failing  condition,"  in  the  ordinary 
acceptation  of  the  term  as  applied  to  a  bank, 
means  Inability  to  meet  liabilities  in  the  usu- 
al course  of  business.  It  is  not  expected  to 
be  able  at  once  to  pay  every  debt  it  owea( 
but  it  must  be  able  to  pay  or  provide  for  itn 
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debts  as  they  fall  due  in  tbe  nsaal  course  of 
business.  State  y.  Burllngame,  48  S.  W.  7% 
74,  146  Mo.  207. 

FAILURE. 

Tbe  word  "fallnre,**  wben  nsed  In  con- 
nection with  any  enterprise,  is  nsed  in  its  or- 
dinary sense  of  abandonment  or  defeat 
"Tbere  may  be  checks  or  disappointments, 
there  may  be  auguries  of  ill  omen,  but  so 
long  as  the  enterprise  is  prosecuted  and  its 
results  are  unascertained,  there  is  no  fail- 
ure."   White  V.  Pettijohn,  23  N.  0.  52,  55. 

"Failure,"  as  used  in  Laws  1885,  c.  842, 
providing  that  failure  to  state  the  name  of 
the  true  owner,  lessee,  or  person  in  posses- 
sion of  property  in  the  notice  of  a  mechan- 
ic's lien  filed  thereunder  shall  not  impair 
the  yalidity  of  the  lien,  means  an  unsuc^ 
cessful  attempt  to  name  or  designate  the 
true  owner,  lessee,  general  assignee,  or  per- 
son in  possession  of  the  premises  against 
whose  interest  a  lien  is  claimed.  It  does  not 
mean  that  the  lienor  may  name  the  lessee 
as  the  true  person  against  whose  interest  he 
claims  a  lien,  and  then  afterwards  proceed 
against  the  lessor,  against  whose  interest 
be  did  not  intend  to  file  notice  of  a  claim. 
De  Klyn  y.  Gould,  59  N.  E.  95,  96,  165  N.  T. 
282,  80  Am.  St  Rep.  719. 

As  iasolTeney. 

The  word  "failure,**  when  nsed  in  Its 
commercial  sense  and  as  employed  in  mer- 
cantile life;,  means  a  suspension  of  payment 
or  an  enforced  suspension  of  business;  and 
the  nature  of  the  failure  means  the  kind  or 
distinguishing  characteristic  of  the  suspen- 
sion, whether  voluntary  or  enforced.  Amer- 
ican Credit  Indemnity  CJo.  v.  Carrollton  Fur- 
niture Mfg.  Co.  (U.  S.)  95  Fed.  Ill,  115,  36 
C.  C.  A.  671. 

Failure  signifies  the  situation  of  a  debtor 
who  finds  himself  in  the  impossibility  of  pay- 
ing his  debts.  Civ.  Code  La.  1900,  art  3556, 
subd.  11;  State  ex  rel.  Hyman  y.  Lewis,  8 
South.  602,  604,  42  La.  Ann.  847;  Kennedy 
y.  New  Orleans  Say.  Inst,  36  La.  Ann.  1,  8; 
Lea  y.  Bringier,  19  La.  Ann.  197,  198. 

Rev.  St  8  1808,  which  declares  "that 
any  debtor  who  shall  have  been  convicted 
of  having,  at  any  time  within  the  three 
months  next  preceding  his  failure,  sold,  en- 
gaged," etc.,  "any  of  his  goods  and  ^ects,** 
etc.,  "in  order  to  give  preferences  to  cred- 
itors, shall  be  debarred  from  benefits  of  this 
act,"  means  a  failure  or  Insolvency  which 
has  been  Judicially  declared,  and  does  not  re- 
fer to  a  condition  of  insolvency  which  is  im- 
certain  and  undetermined.  Seizas  y.  Citi- 
zens' Bank,  38  La.  Ann.  424,  441.  And  such 
is  its  meaning  as  used  in  Code  Prac.  art 
279,  which  allows  defendants  in  sequestra- 


tion cases  to  bond,  except  in  cases  of  failure. 
State  ex  rel.  Hyman  v.  Lewis,  8  South.  602, 
604,  42  La.  Ann.  847. 

"Failure,**  as  used  in  a  bank  charter, 
providing  that,  in  case  of  the  failure  of  the 
bank,  each  stockholder  having  a  share  hi 
such  bank  at  the  time  of  such  failure,  or  in- 
terested therein  at  any  time  within  12 
months  previous  to  such  failure,  should  be 
liable  individually  for  any  sum  not  exceed- 
ing the  amount  of  such  shares  means  a  fail- 
ure to  meet  its  current  obligations  at  maturi- 
ty. Insolvency  looks  to  the  liability  to  pay; 
failure,  to  the  fact  of  payment  It  is  not 
necessary  to  say  that  the  statute  intended 
that  failure,  Independent  of  insolvency, 
should  fix  the  liability  of  the  stockholders. 
All  that  need  be  said  is  that  failure  was 
the  outward  act  tliat  was  to  stand  for  evi- 
dence that  the  bank  was  insolvent  Tbe 
failure  of  the  bank  to  pay  its  bills  on  presen- 
tation in  specie  was  a  failure  to  meet  its 
current  obligations  at  nuitnrlty.  Terry  v. 
Calnan,  13  S.  C.  220,  225. 

As  nesleet. 

In  Laws  1889,  c.  174^  I  9,  relating  to  the 
publication  of  notices  for  the  removal  of 
county  seats,  and  providing  that  no  failure 
or  refusal  of  any  proprietor  of  any  newspa- 
per to  publish  the  notice  shall  invalidate  any 
of  the  proceedings,  "failure"  is  used  in  the 
sense  of  nonperformance  of  a  duty — that  is, 
as  the  equivalent  of  neglect;  and  hence  it  is 
only  wben  the  omission  to  publish  the  notice 
in  all  of  the  newspapers  is  due  to  the  neglect 
or  willful  refusal  of  the  publisher  that  the 
omission  is  excused.  State  v.  Butler,  83  N. 
W.  483,  484,  81  Minn.  103  (citing  State  v. 
Scott  County,  42  Minn.  284,  44  N.  W.  64.) 

A  failure  to  make  the  money  on  a  fi. 
fa.  when  by  due  diligence  it  might  be  made 
is  a  failure  to  execute  process,  within  tbe 
meaning  of  Code,  §  2600,  for  which  the  sher- 
iff is  liable.  Andrews  y.  Ke^i^  38  Ala.  315, 
317. 

As  refusal. 

In  a  contract  for  the  sale  of  real  estate^ 
providing  that.  In  the  event  of  the  grantor's 
failure  to  deliver  the  deed,  the  grantee  should 
surrender  possession  of  the  land  and  receive 
back  the  purchase  money  paid,  together  with 
his  expenditures,  not  exceeding  a  certain 
sum,  "failure"  does  not  mean  mere  arbitrary 
refusal  of  the  grantor  to  deliver  the  deed. 
Failure  is  the  result  of  action  which  predi- 
cates earnest  effort  and  not  mere  inaction 
and  refusal  to  do.  O'Connor  r.  Tyrrell,  30 
AtL  1061,  1063,  53  N.  J.  Eq.  15. 

A  refusal  to  pay  a  tax  is  one  thing; 
and  failure  to  pay  is  another.  The  former 
may  be  the  result  of  willfulness  or  a  denial 
of  the  legality  of  the  tax.  The  latter  may  be 
the  result  of  sickness  and  poverty,  auU  an 


FAILURE 


2647 


FAILURE  OF  ISSUB 


attor  inability  to  iMiy.    InhabiUnts  of  Gape 
Elizabeth  r.  Boyd,  29  Atl.  1062,  86  Me.  817. 

The  Kentucky  election  law  of  October 
16,  1900,  proyides  that  if  any  poliUcal  party, 
entitled  to  nominate  by  convention,  shall  fail 
to  do  BO,  the  names  of  all  nominees  by  peti- 
tion, who  shall  be  designated  in  their  peti- 
tion as  members  and  candidates  of  such 
party,  shall  be  printed  under  the  party  de- 
Tlee.  Under  this  statute  it  is  held  that  the 
refusal  to  nominate  is  a  failure  to  nominate, 
and  that  the  clerk  is  not  required  to  look  be- 
yond the  records  of  his  office,  and  if  there 
has  not  l>een  filed  in  his  office  evidence  of  the 
action  of  a  party  in  making  a  nomination  by 
convention  or  other  party  action,  and  a  pe- 
tition is  filed,  there  is  a  failure  to  nominate 
within  the  meaning  of  the  statute.  Skid- 
more  V.  Hurst  (Ky.)  68  S.  W.  841,  842. 

The  word  "failure,"  in  Act  Cong.  June 
28.  1898.  8  6  (Ind.  T.  Ann.  St.  1899,  S  57v),  pro- 
viding that,  if  the  chief  of  a  tribe  refuses  or 
fails  to  bring  suit  for  land,  then  any  mem- 
ber of  the  tribe  may  bring  suit,  was  intro- 
duced to  cover  a  case  where  there  was  no  re- 
fusal, but  mere  laches  or  failure  to  comply 
with  the  demand  to  bring  suit,  and  not  a 
failure  merely  without  demand.  Brought  v. 
Cherokee  Nation  ffnd.  T.)  69  S.  W.  987,  940. 

FAILURE  OF  CONSIBERATIOIT. 

An  answer  of  "failure  of  consideration" 
implies  that  there  was  a  consideration  suffi- 
cient to  support  the  contract,  but  that  it  has 
subsequently  failed  in  whole  or  in  part  with- 
out fault  of  the  defendant.  Shirk  v.  Neible, 
59  N.  E.  281,  284,  156  Ind.  66,  83  Am.  St  Rep. 
150. 

The  words  "failure  In  the  consideration." 
in  Code,  c.  126,  §  5,  allowing  failure  of  con- 
sideration to  be  pleaded  at  law,  refer  to  con- 
tracts where  originally  there  was  considera- 
tion subsequently  failing,  not  to  contracts 
wholly  wanting  consideration  at  their  execu- 
tion. Crouch  V.  Davis  (Va.)  23  Grat.  75. 
An  obligation  under  seal  imports  valuable 
consideration,  requiring  no  proof  of  the  con- 
sideration, and  neither  at  common  law  nor 
under  said  section  5  of  the  Code  can  want  of 
consideration  be  shown  in  defense  of  an  ac- 
tion on  It,  but  failure  of  consideration  may 
be  shown  under  that  section,  though  it  could 
not  at  common  law.  Williamson  v.  Cline, 
40  W.  Va.  194,  206,  20  S.  B.  917,  920. 

FAILURE  OF  ISSUE. 

See   "Definite  Failure  of  Issue";    "In- 
definite Failure  of  Issue." 

The  expressions  "if  he  dies  before  he  has 
any  Issue,"  or  "on  a  failure  of  issue,"  or  **for 
want  of  issue,"  or  "without  living  issue," 
have  been  adjudged  again  and  again  to  im- 
port a  general  and  indefinite  failure  of  Inra*. 


I  Vaughan  v.  Dlckea,  26  Pa.  (8  Harris)  509, 
514;  In  re  MUler's  Estate,  22  AU.  1044,  146 

I  Pa.  561 ;  Kay  v.  Scates,  37  Pa.  (1  Wright)  31, 
33,  78  Am.  Dec.  399. 

I  The  failure  of  issue,  on  which  the  estate 
!  of  the  first  taker  is  determined,  when  con- 
I  strued  to  mean  a  definite,  and  not  an  indefl- 
:  nite,  failure  of  issue,  depends  on  the  Ian- 
I  guage  of  the  wlll»  indicating  that  the  testator 
Intends  a  definite  failure  of  issue.  Hackney 
V.  Tracy.  20  Atl.  560,  561,  137  Pa.  53. 

I  "Failure  of  issue,"  as  used  in  a  will  giv- 
ing property  to  testator's  son  for  life,  with 
remainder  to  his  issue,  if  there  be  any  at  his 
decease,  in  fee  simple,  and,  on  failure  of  is> 
sue  of  the  son,  or  of  his  deceased  child  or 
children,  the  land  should  go  to  testator's 
I  heirs  at  law,  should  be  construed  as  refer- 
!  ring  to  the  son's  death  without  leaving  a 
child  or  children,  or  the  issue  of  a  child  or 
children,  surviving  him;  the  word  "issue" 
being  synonymous  with  "children."  Park- 
hurst  V.  narrower,  21  Atl.  826,  142  Pa.  432. 
24  Am.  St  Rep.  507. 

A  testator  devised  to  his  son  James  all 
his  property,  real,  personal,  and  mixed,  for 
and  during  his  natural  life,  and  to  his  heirs, 
forever,  viz.,  the  children  of  James,  being 
I  three  in  number,  and  naming  them,  to  be  di- 
vided by  them  in  the  manner  stated  in  the 
will ;  and  he  further  provided  "that  if  either 
of  my  said  grandchildren  die  before  my  son 
James,  without  leaving  lawful  issue,  then 
his  or  their  share  shall  go  and  be  equally  di- 
vided among  the  survivor  or  survivors,  and 
if  all  three  should  die  without  leaving  law- 
ful issue,  after  the  death  of  my  son  James, 
then  my  entire  estate  to  go  to  my  next  near- 
est kin,  now  living  in  Ireland,  to  be  divided 
by  them  share  and  share  alike."  A  common 
recovery  was  suffered,  in  which  James  was 
defendant,  and  in  which  two  of  his  said  chil- 
dren were  vouched,  and  who  vouched  over 
the  common  vouchee.  Held,  that  the  failure 
of  issue,  described  by  the  testator,  was  not  a 
general  one,  but  a  particular  one,  which 
would  happen,  if  at  all,  in  the  lifetime  of 
James,  the  son;  that  the  estate  limited  in 
severalty  to  each  of  the  three  grandchildren 
was  a  qualified  or  defeasible  fee,  on  which 
was  mounted,  by  executory  devise,  a  further 
limitation  in  fee  to  the  survivor  or  survivors, 
at  the  death  of  their  father ;  that  a  common 
recovery  does  not  bar  such  a  limitation,  but, 
on  the  principle  of  estoppel,  it  passes  the  es- 
tates of  the  children  who  were  parties  to  it. 
Toman  v.  Dunlop,  18  Pa.  (6  Harris)  72,  76. 

The  expression  "failing  the  male  issue," 
in  a  will,  may  from  the  whole  context  be 
construed  to  mean  "if  there  shall  be  no  son 
then  living."  Murray  v.  Addenbrook,  4 
Russ.  407,  421. 

Either  of  the  phrases,  "die  without  is- 
sue," or  "on  failure  of  issue,"  or  "for  want  of 
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Issa*,**  er  **without  leaylnc  issue/'  when 
ufed  in  a  will  in  which  a  devise  is  first  made 
to  one  in  fee,  and  one  of  the  phrases  is  then 
used  as  fixing  a  condition  which  will  cause 
the  estate  to  pass  to  another,  operates  to  ren- 
der the  estate  of  the  first  taker  a  fee  tail, 
which,  if  he  hare  issue,  passes  to  them  ad 
infinitum  by  descent  as  tenants  in  tail. 
Eichelberger  t.  Bamitz  (PaJ  9  Watts,  447, 

4oa 

FAILUBE  OF  UNEAL  DESCENDAHTS. 

Section  26  of  the  act  of  June  13,  1822, 
provided  that  every  contingent  limitation 
made  to  depend  upon  the  dying  of  any  {per- 
son without  heirs,  or  heirs  of  the  body,  or 
without  issue  of  the  body,  or  without  chil- 
dren or  offspring  or*  descendant  or  other  rel- 
ative, "shall  be  held  and  Interpreted  a  limit- 
ation to  take  effect  when  such  person  shall 
die  not  leaving  such  heir  or  issue,"  etc.,  as 
the  case  may  be,  ^'living  at  the  time  of  his 
death  or  born  to  him  within  ten  months 
thereafter/'  unless  the. intention  of  such  lim- 
itation be  otherwise  plainly  declared  on  the 
face  of  the  deed  or  will  creating  it  A  cer- 
tain will  provided  that  M.  should  "have,  pos- 
sess, occupy,  work,  and  enjoy"  certain  slaves 
''during  his  natural  life,"  and  that  after  his 
decease  they  were  to  go  to  "the  lineal  de- 
scendants of  the  said  M.  to  the  latest  poster- 
ity." A  limitation  over  provided  that  "on 
failure  of  lineal  descendants"  of  M.,  then  the 
property  was  to  go  to  'the  heirs  generally," 
etc.  Held,  that  the  devise  would  have  creat- 
ed an  estate  in  fee  tail,  had  it  not  been  for  a 
statute  changing  such  estate  to  fee  simple, 
and  that  the  words  "on  failure  of  lineal  de- 
scendants," taken  in  connection  with  the 
words  "lineal  descendants  of  the  said  M.  to 
the  latest  posterity,"  occurring  in  the  devise, 
did  not.  under  section  26,  change  the  devise 
to  an  estate  for  life,  since  the  testator  clear- 
ly Intended  by  such  words  to  create  the  lim- 
itation on  an  indefinite  failure  of  issue, 
rather  than  on  a  failure  of  issue  at  the  time 
of  M.'s  death,  and  a  limitation  over  on  such 
indefinite  failure  of  Issue  was  void.  Powell 
V.  Brandon,  24  Miss.  343,  361. 

FAHiUBE  TO  PROSECUTE. 

A  failure  to  produce  in  the  county  court 
a  duly  certified  copy  of  the  docket  of  the  Jus- 
tice of  the  peace  is  a  failure  to  prosecute  the 
appeal,  within  the  meaning  of  the  Ck)de  pro- 
vision relative  to  the  dismissal  of  appeals  for 
failure  to  prosecute.  People  v.  Elkins,  40 
Oal.  642,  647. 

FAILUBE  TO  QtTAI.IFT. 

"Failure  to  qualify,"  as  used  in  Const, 
aft  6,  i  16,  providing  that,  in  case  of  death. 
Impeachment  and  notice  thereof  to  the  ac- 
cused,  failure  to  quality,   resignation,   ab- 


sence from  the  state^  or  other  disability  of 
the  Governor,  the  powers,  duties,  and  emolu- 
ments of  the  Qflice  for  the  residue  of  the 
term,  or  until  the  disability  shall  be  remov- 
ed, shall  devolve  upon  the  Lieutenant  Gov- 
ernor, means  failure  to  give  the  bond  and 
take  the  oath  of  <^ce  required  by  the  Consti- 
tution, and  applies  to  a  case  where  a  person 
possessing  the  constitutional  qualifications  to 
hold  the  ofi^ce  has  been  elected,  but  does  not 
qualify.  It  cannot  be  said  that  there  has 
been  a  failure  to  qualify  where  no  person  has 
been  elected,  because  of  the  Ineligibility  of 
the  person  receiving  the  highest  number  of 
votes  to  the  office  of  Governor.  State  y. 
Boyd,  48  N.  W.  739,  768,  81  Neb.  682. 

FAIR. 

Though  etymologically  signifying  a  mar- 
ket for  buying  and  selling  exhibited  articies, 
the  word  "fair"  Includes  a  place  for  the  ex- 
hibition of  agricultural  and  mechanical  prod- 
ucts. State  V.  Long,  28  N.  B.  1038»  1039,  48 
Ohio  St  600. 

FAIR. 

See  "Just  and  Fair.** 

Average  distinguished,  see  •ATerage." 

Webster  gives  as  a  synonym  ft>r  'fUr" 
the  word  "reasonable."  Thus  an  instroction 
that  a  surgeon  was  only  required  to  exerdoe 
fair  and  ordinary  knowledge  and  skill  was 
construed  equivalent  to  an  instruction  that 
he  was  required  to  exercise  reasonable  and 
ordinary  knowledge  and  skill  Jones  r.  An- 
gell,  96  Ind.  876,  882. 

In  Laws  1871-72,  p.  818,  9  10,  providing 
that  street  assessment  warrants  shall  be 
countersigned  by  the  auditor,  who  before 
countersigning  shall  examine  the  proceed- 
ings, '*and  must  be  satisfied  that  the  pro- 
ceedings have  been  legal  and  fair,"  the  word 
"fair"  seems  very  loosely  used.  In  conunon 
usage  it  would  convey  some  idea  of  justice  or 
equity.  But  it  is  not  possible  that  it  could 
have  been  Intended  that  in  a  case  where  the 
proceedings  are  legal — that  is  to  say,  in  ac- 
cordance with  the  requirements  of  the  act — 
the  auditor  could  refuse  to  sign  upon  the 
ground  that  the  law  was  not  Just,  or  upon 
his  own  undefined  notions  of  fairness.  The 
word,  therefore,  adds  nothing  to  the  force  of 
the  word  "legal,"  but  is  one  of  those  expres- 
sions which  are  put  in  for  the  sake  of  sound, 
and  which  carry  no  definite  meaning.  Wood 
V.  Strother,  18  Pac  766,  767,  76  Cal.  645.  9 
Am.  St  Rep.  249. 

Under  a  statute  requiring  a  railroad  to 
permit  other  companies  to  form  running  oon- 
nections  with  it  on  fair  and  equitable  t^ma. 
it  is  held  that  the  words  "fair  and  equitable** 
mean  at  least  mch  terms  as  are  Waal  !■ 
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8Q<^  cases,  wbether  eBtablished  by  custom 
•r  contract  Oregon  Short  Line  &  U.  N.  R. 
Co.  y.  Northern  Pac.  R.  Co.  (U.  &)  61  Fed. 
466,  47& 

FAIB  ABBIDOMEHT. 

A  fair  and  bona  fide  abridgment  of  an 
original  work  is  not  a  piracy  of  the  copyright 
of  the  author.  See  Dodsley  ▼.  Kinnersley. 
1  Amb.  408;  Whittingham  ▼.  Wooler»  2 
Swanst  428,  430»  481,  note ;  Tonson  v.  Walk- 
er, 8  Swanst.  672-679,  681.  Bnt  then  what 
constitutes  a  fair  and  bona  fide  abridgment, 
in  the  sense  of  the  law,  is  one  of  the  most 
difficult  points,  under  particular  circum- 
stances, which  can  well  arise  for  judicial  dis- 
cussion. It  is  clear  that  a  mere  selection  or 
different  arrangement  of  parts  of  the  orig- 
inal work,  so  as  to  bring  the  work  into  a 
smaller  compass,  will  not  be  held  to  be  such 
an  abridgment.  There  must  be  real,  sub- 
stantial condensation  of  the  materials,  and 
intellectual  labor  and  judgment  bestowed 
thereon,  and  not  merely  the  facile  use  of  the 
scissors,  or  extracts  of  the  essential  parts 
constituting  the  chief  value  of  the  original 
work.  Folsom  v.  Marsh  (U.  S.)  9  Fed.  Cas. 
342,  845  (citing  Oyles  v.  Wilcox,  2  Atk.  141). 


FAIB  AGOBEOATE  VAI.UE. 

Laws  1890,  c.  667,  authorizing  a  consoli- 
dation of  business  corporations,  and  provid- 
ing that  the  amount  of  the  capital  stock  of 
the  consolidated  company  will  not  be  larger 
than  the  "fair  aggregate  value"  of  the  prop- 
erty, franchises,  and  rights  of  the  consolidat- 
ing companies,  means  the  net  value  of  the 
property,  franchises,  and  rights  of  the  cor- 
porations proposed  for  consolidation  in  ex- 
cess of  the  respective  liabilities  of  such  cor- 
porations. Langan  v.  Francklyn,  20  N.  Y. 
Supp.  404,  412,  29  Abb.  N.  0.  102. 

FAIR  AVERAGC  OBOP. 

A  contract  with  the  overseer  of  a  planta- 
tion to  make  a  fair  average  crop  means  that 
the  crop  should  be  a  fair  average  one,  mak- 
ing due  allowance  for  the  season  and  unfore- 
seen events  beyond  the  control  of  a  prudent, 
faithful  overseer,  and  not  that  the  crop  shall 
be  an  average  one  at  all  events.  Wright  v. 
Morris,  16  Ark.  444,  449. 

FAIB  OASH  VALUE. 

Actual  cash  value  synonymous,  see  ''Ac- 
tual Cash  Value." 

(Generally  speaking,  when  a  statute  re- 
quires the  fair  cash  value  of  property  on  a 
certain  day  to  be  ascertained,  it  refers  to  the 
actual  judgment  of  the  public,  as  expressed 
in  the  price  which  some  one  will  pay,  and  not 
to  what  the  court  at  a  later  time  may  think 
would  have  been  a  wiser  opinion.    It 


the  highest  price  that  a  normal  person,  not 
under  peculiar  compulsion,  will  pay  at  that 
time  to  get  that  thing.  National  Bank  of 
Oommerce  v.  Oity  of  New  Bedford,  66  N.  B. 
288,  289,  176  Mass.  267. 

A  fair  cash  valuation  is  such  a  price  as 
honest  and  impartial  men  would  naturally 
and  reasonably  place  upon  any  given  piece 
of  property,  in  view  of  its  useful  capabilities 
and  the  end  to  be  accomplished  by  its  sale 
and  purchase.  Jones  v.  Whitworth,  SO  8.  W. 
780,  737,  94  Tenn.  602. 

FAIB  COBEPENSATIOH. 

Where  the  distributees  of  an  estate 
agreed  with  the  executor  to  pay  him  a  fair 
compensation  for  his  services,  such  agree- 
ment means  to  allow  him  such  compensation 
as  he  may  by  law  be  entitied  to,  to  be  fixed 
and  allowed  by  the  court  having  control  of 
the  subject,  and  the  fact  that  each  of  the 
distributees,  except  one,  allowed  the  execu- 
tor a  certain  sum,  does  not  give  him  a  right 
to  offset  such  sum  in  an  action  against  him 
by  the  remaining  distributee  or  her  heirs. 
Ratiff  V.  Davis,  88  Miss.  107,  111,  IIZ 

FAIB  MABKET  VALUE. 

Fair  market  value  has  never  been  con- 
strued to  mean  the  selling  price  of  property 
at  a  forced  or  involuntary  sale.  Walker  v. 
People,  61  N.  B.  489,  490,  192  IlL  lOa 

FAIB  PBEPOITBEBAHOB. 

"Fair,"  as  used  in  an  instruction  that 
plaintiff  was  required  to  prove  the  allega- 
tions of  her  petition  by  a  fair  preponderance 
of  the  evidence,  means  characterized  by  hon- 
esty and  impartiality,  upright,  free  from  sus- 
picion of  bias.  Bryan  v.  Chicago,  R.  I.  A  P. 
By.  Go.,  19  N.  W.  296,  296,  68  Iowa,  464. 

The  phrase  "fair  preponderance  of  evi- 
dence" does  not  mean  the  largest  number  of 
witnesses.  Hynes  v.  Metropolitan  St  Ry. 
Ck>.,  64  N.  Y.  Supp.  882,  888,  81  Misc.  Rep. 
825. 

Where  a  defendant,  prosecuted  for  an 
assault  with  a  deadly  weapon,  claimed  that 
he  was  irresponsibly  drunk  at  the  time  of 
committing  the  act,  an  Instruction  that  the 
burden  of  proving  such  drunkenness  was  on 
defendant,  and  he  must  establish  it  by  a  fair 
preponderance  of  evidence,  was  unobjection- 
able, and  meant  no  more  than  that  the  evi- 
dence spoken  of  must  fairly  preponderate; 
that  is,  it  must  preponderate  so  that  the  pre- 
ponderance can  be  perceived,  upon  fair  con- 
sideration of  the  evidence.  State  v.  Grear, 
13  N.  W.  140,  142.  29  Minn.  226. 

"Preponderance  of  evidence'*  means  great- 
er weight  of  evidence,  or  evidence  which  is 
more  credible  and  convincing  to  the  mind,  or 
some  equivalent  expression.    Hence  an  ta- 
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ftrnction  to  a  jury:  'Ton  are  to  be  satis- 
led  by  a  fair  preponderance  of  the  testi- 
mony. That  ia  an  expression  that  may  mean 
considerable,  and  it  may  not  mean  much,  de- 
pending on  how  you  understand  it;  but  in 
the  final  analysis  it  means  this:  What  do  you 
think  about  it,  having  your  minds  guided  by 
the  evidence?' — is  not  an  accurate  definition 
of  preponderance  of  the  evidence.  It  tends 
t»  minimize  the  importance  of  the  rule,  and 
lead  the  jury  to  believe  that  it  in  fact  means 
little  or  nothing.  Button  y.  Metcalf,  49  N. 
W.  809,  811,  80  Wis.  193. 

Frepoaderaaee  distiiMpilshed. 

"Fair  preponderance,"  as  used  in  an  in- 
struction that  plaintiff  establish  the  allega- 
tions of  her  petition  by  a  fair  preponderance 
of  evidence,  is  equivalent  to,  and  does  not 
express  sometliing  more  than,  an  absolute 
preponderance.  The  adjective  "fair/*  in  the 
cannection  used,  means  characterized  by  hon- 
esty and  impartiality,  free  from  suspicion  of 
bias,  and  is  properly  used  in  quailing  the 
word  "preponderance."  Bryan  v.  Chicago, 
R.  L  ft  P.  By.  Ck).,  19  N.  W.  295,  290,  68  Iowa. 
4M. 

The  word  "fair"  means  "free  from 
clouds;  not  obscure."  So  that  the  use  of  this 
adjective  in  connection  with  the  word  "pre- 
ponderance" places  a  greater  burden  than  the 
latter  alone,  or  makes  it  necessary  to  estab- 
lish the  facts  by  more  than  a  simple  prepon- 
derance of  testimony.  De  St  Aubin  r.  Mar- 
shall Field  ft  Co.,  G2  Pac  199,  201,  27  Colo. 
414. 

In  order  for  a  party  upon  whom  the  bur- 
den may  rest  to  establish  an  issue,  it  is  only 
necessary  that  this  be  done  by  a  preponder- 
ance of  the  evidence,  and  the  use  of  the  ex- 
pression "fair  preponderance"  conveys  the 
idea  of  something  more  than  preponderance, 
and  the  use  of  the  word  "fair"  in  such  con- 
nection in  a  charge  is  improper.  B.  Lantry 
Sons  V.  Lowrie  (Tex.)  58  S.  W.  887,  83a 

FAIB  PBOOEEDIHGS. 

The  term  "fair  and  just  proceedings,"  in 
a  statute  providing  that,  on  the  petition  of  a 
debtor  for  discharge  from  imprisonment,  he 
sliall  not  be  discharged  unless  his  proceedings 
liave  been  just  and  fair,  is  not  limited  to  pro- 
ceedings in  court  under  the  statute,  the  cor- 
rectness of  the  petition,  schedule,  and  ac- 
count, and  the  truth  of  his  oath;  but  the 
terms  "fair  and  just"  involve  a  more  extend- 
ed inquiry,  and  therefore  conveyances  made 
by  the  debtor  to  defraud  his  creditors  will 
preclude  his  disdiarge.  In  re  Boberts  (N. 
X.)  8  Daly,  95,  97. 

FAIB  SAI.E. 

A  "fair  sale,*"  as  the  term  la  used  In 
speaking  of  a  mortgage  sale,  "is  a  sale  con- 


ducted with  fairness  as  respects  the  rights 
and  interests  of  the  parties  afTected  by  it" 
Lalor  V.  McCarthy,  24  Minn.  417,  419. 

FAIBTBIAIu 

A  "fahr  trial"  before  an  impartial  jury 
means  one  where  the  jurors  are  entirely  in- 
different between  the  parties.  Omaha  ft  R. 
v.  B.  Co.  T.  Cook,  87  Neb.  486^  445,  66  N.  W. 
943. 

Gen.  St  c.  GO,  §  235,  providing  that  a  new 
trial  might  be  granted  for  any  irregularity 
in  the  proceedings  of  the  court  by  which  the 
moving  party  was  prevented  from  having  a 
fair  trial,  means  that  which  is  a  fair  trial  in 
contemplation  of  law,  namely,  such  a  trial 
as  the  law  secures  to  the  party.  St  Paul  & 
S.  C.  B.  Co.  V.  Gardner,  19  Minn.  132,  136 
(GiL  99,  102),  18  Am.  Bep.  334. 

FAIB  USE. 

What  constitutes  a  fair  use  by  a  later 
writer  In  an  art  or  science  of  the  works  of 
an  earlier  writer  on  the  subject  is  often  a 
very  difficult  question  to  answer.  What 
would  be  a  fair  use  in  one  case  might  not  be 
in  another.  In  determining  this  question 
courts  often  look  more  to  the  value  of  the 
matter  pirated  than  to  the  quantity.  Drone, 
p.  394,  says:  "The  fair  uses,  other  than  those 
of  le^timate  quotation,  which  an  author  is 
privileged  to  make  of  a  copyrighted  work  in 
the  preparation  of  a  rival  or  other  publica- 
tion, are  restricted  by  recent  English  deci- 
sions to  very  narrow  limits.  The  later  com- 
piler of  a  rival  publication  may  learn  from 
a  copyrighted  work  where  to  find  and  how  to 
use  materials  of  which  he  might  otherwise 
be  ignorant  He  may  derive  from  it  Informa* 
tion,  hints,  suggestions,  eta,  which  otherwise 
would  have  escaped  his  notice.  He  may  use 
it  as  a  guide  in  the  preparation  of  hla  own 
work,  to  verify  the  accuracy  and  complete- 
ness of  his  own,  or  to  detect  errors,  omissions, 
and  other  fdults  in  his  own.  But,  while  he 
may  thus  use  the  copyrighted  work  as  a 
guide  or  instructor,  he  must  go  to  the  com- 
mon sources  for  materials,  and  his  composi- 
tion must  be  the  product  of  his  own  labor. 
If  to  a  material  extent  he  copies  from  the 
protected  work,  or  appropriates  the  results 
there  found,  it  is  piracy."  Simms  T.  Stan- 
ton (U.  S.)  75  Fed.  6,  10. 

FAIR  VAI.UE. 

The  fair  value  contemplated  by  a  statute 
providing  that  the  director  of  a  corporation 
shall  see  to  it  that  the  purchase  price  of 
property  does  not  exceed  the  fair  value  is 
that  which  the  property  had  at  the  time  of 
the  sale  and  which  constituted  the  considera- 
tion upon  which  the  subscription  to  the  capi- 
tal stock  of  the  company  was  satisfied.  Then 
was  the  time  the  estimate  of  the  value  must 
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for  tbat  purpose  be  deemed  to  have  been 
made.  It  could  not  be  dependent  on  the  sub- 
sequent success  or  failure  of  the  investment, 
further  than  such  result  may  have  been  le- 
gitimately within  evidential  contemplation  at 
the  time  of  the  sale,  in  view  of  the  cases 
for  which  it  might  have  had  available  ad- 
vantages within  itself.  Huntington  v.  Attrill, 
23  N.  B.  544.  648,  118  N.  Y.  865. 

"Fair  and  equitable  value,"  as  used  in 
an  act  empowering  a  city  to  grant  a  right  to 
erect  and  operate  waterworks  for  a  period  of 
20  years,  and  reserving  the  right  to  acquire 
such  works,  providing  that  at  the  expiration 
of  the  20  years,  if  the  grant  should  not  be 
renewed,  the  city  should  purchase  the  works 
and  pay  therefor  the  fair  and  equitable  value, 
cannot  be  determined  by  capitalization  of  the 
earnings,  thereby  in  effect  valuing  the  fran- 
chise which  no  longer  existed;  nor  should 
such  value  be  limited  to  the  cost  of  repro- 
ducing the  plant,  but  allowance  should  be 
made  for  the  additional  value  created  by  the 
fact  of  connections  with  and  supply  of  build- 
ings, although  the  company  did  not  own  such 
connections.  National  Waterworks  Ck).  v. 
Kansas  City,  62  Fed.  853,  864,  10  G.  G.  A.  653, 
27  L.  R.  A.  827. 

A  fair  valuation  means  the  present  mar- 
ket value  of  the  property.  The  term  has  such 
meaning  in  the  clause  of  the  bankruptcy  act 
providing  that  a  man  shall  be  deemed  insol- 
vent only  when  the  aggregate  of  his  property 
at  a  fair  valuation  shall  not  be  sufficient  in 
amount  to  pay  his  debts.  It  is  erroneous  to 
add  to  such  meaning  a  requirement  that  the 
debtor  must  be  able  to  realize  from  his  prop- 
erty a  sufficient  amount  to  pay  his  debts.  A 
man's  property  at  fair  valuation  may  amount 
to  sufficient  to  pay  his  debts,  although  he 
may  not  be  able  to  realize  at  once  the  amount 
of  this  amount  Duncan  v.  Landis,  106  Fed. 
839,  46  C.  C.  A.  666;  Martin  v.  Bigelow,  78 
N.  Y.  Supp.  443,  445,  36  Misc.  Rep.  298. 

FAIBWAT. 

"A  fairway  is  water  on  which  vessels  of 
commerce  habitually  move."  The  Oliver  (U. 
S.)  22  Fed.  848,  849. 

FAIRLY. 

In  a  statute  providing  for  the  confirma- 
tion of  the  sale  of  lands  by  an  administrator 
when  the  sale  appears  "to  have  been  fairly 
made  and  in  conformity  to  law,"  the  term 
"fairly  made"  refers  to  and  includes  the  fair- 
ness and  adequacy  of  the  ^rice,  as  well  as  the 
absence  of  fraud  and  unfairness  in  manner 
of  making  the  sale.  The  sale  has  not  been 
fairly  made  If  It  appears  that  the  land  has 
been  sold  for  an  unfair  or  Inadequate  price. 
The  word  "fair,"  as  defined  by  Webster,  is 
synonymous  with  "honest;  equitable;  impar- 
tial;  reasonable."    If,  therefore,  It  appears 


tbat  the  price  at  which  the  land  was  sold  was 
inequitable  or  unreasonable,  the  sale,  within 
the  meaning  of  the  law,  has  ^ot  been  "fairly 
made,"  and  should  not  be  confirmed.  Hirsh- 
field  V.  Davis,  48  Tex.  165,  161. 

If  land  sold  under  an  administrator's 
sale  was  sold  for  an  unfair  or  inadequate 
price,  the  sale  was  not  "fairly  made,"  within 
the  provisions  of  Rev.  St  art  2144,  requiring 
a  judge  to  inquire  into  the  manner  in  which 
sales  are  made,  and,  if  satisfied  that  such 
sale  was  fairly  made,  to  enter  a  decree  con- 
firming the  sale.  James  v.  Nease  (Tex.)  68 
S.  W.  110,  111. 

As  equitably. 

In  a  petition  representing  that  land  be- 
longing to  a  decedent  could  not  be  fairly 
divided  among  his  heirs  at  law  without  a 
sale,  "fairly"  is  equivalent  to  "equitably,"  as 
used  in  Rev.  Gode,  |  2221,  providing  that 
lands  of  an  estate  may  be  sold  by  order  of  the 
probate  court  when  the  same  cannot  be  equi- 
tably divided  among  the  heirs  and  devisees. 
Warnock  v.  Thomas,  48  Ala.  463,  465;  Satcber 
V.  Satcher's  Adm'r,  41  Ala.  26,  89,  91  Am. 
Dec  498. 

As  Just  proportion. 

"Fairly  and  equitably,"  as  used  in  a  re- 
port of  commissioners  for  laying  out  an  ave- 
nue which  followed  the  language  of  the  stat- 
ute, which  stated  that  they  proceeded  "to 
assess  the  expense  of  making  the  improve- 
ment fairly  and  equitably  on  the  owners  of 
any  land  and  real  estate  on  the  line  of  the 
avenue  which  in  the  opinion  of  the  board 
would  be  benefited  by  the  improvement,"  in- 
dicate a  legislative  intent  that  the  burden 
which  might,  consistently  with  established 
legislative  principles,  be  imposed  on  the 
frontage,  should  be  so  distributed  tbat  each 
should  bear  his  just  proportion  of  the  whole 
according  to,  and  not  in  excess  of,  the  bene- 
fits received.  Button  v.  Inhabitants  of  West 
Orange,  39  N.  J.  Law  (10  Vroom)  463,  455. 

Mediocrity  implied. 

In  an  instruction  that,  where  the  pur- 
chaser had  no  sufficient  and  reasonable  op- 
portunity to  inspect  the  goods  before  or  at 
the  time  of  the  sale,  there  would  be  an  im- 
plied warranty  on  the  part  of  the  seller  that 
they  were  to  be  of  fairly  merchantable  qual- 
ity, "fairly"  is  well  adapted  to  convey  Viv 
idea  of  mediocrity  In  quality,  or  something 
just  above  that,  and  does  not  modify  the  term 
"merchantable."  Warner  v.  Arctic  Ice  Go.. 
74  Me.  475,  47a 

As  reasonable. 

An  instruction,  in  an  action  for  personal 
injuries  sustained  by  plaintiff  while  a  passen- 
ger on  defendant  railroad,  that  the  jury 
should  allow  plaintiff  such  damages  as  would 
"fairly   compensate"   him   for   his   injuries, 
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should  be  constmed  to  mean  such  damages  as 
are  reasonable  and  necessary,  so  that  it  was 
not  error  for  the  conrt  to  fail  to  limit  the 
damages  to  such  as  were  reasonable  and  nec- 
essary. ••The  jury  would  surely  understand 
that  unreasonable  and  unnecessary  outlays 
were  not  to  be  the  foundation  on  which  to 
allow  fair  compensation,  and  therefore  such 
outlays  should  be  excluded  from  the  consid- 
eration." City  of  KnoxTille  T.  Chicago,  B.  & 
Q.  R.  Co.,  60  N.  W.  eO,  61,  88  Iowa,  636,  82 
Am.  8t  Rep.  821. 

As  substantially. 

••Fairly,"  as  used  in  an  insurance  policy 
declaring  that  it  should  be  void  if  ttie  mate- 
rial fact  or  circumstances  stated  in  the  ap- 
plication liad  not  been  fairly  represented  by 
the  insured,  means  that  the  representation 
should  substantially  coincide  with  the  fact 
Ring  ▼.  Phoenix  Assur.  Co.,  14  N.  B.  525,  529, 
146  Mass.  426. 

Truly  synonymoiis. 

-Fairly,"  as  used  in  Nix.  Dig.  p.  926,  § 
2,  requiring  a  commissioner  to  take  deposi- 
tion in  a  foreign  state  to  take  oath  that  he 
will  faithfully,  fairly,  and  impartially  exe- 
cute the  commission,  is  not  synonymous  with 
the  word  ••truly,"  as  used  in  the  oath  admin- 
istered that  he  would  truly  take  the  deposi- 
tions. ••They  have  widely  different  shades  of 
meaning,  and  convey  entirely  distinct  ideas. 
Every  day's  experience  teaches  us  that  lan- 
guage may  be  truly,  yet  most  unfairly,  re- 
peated. The  answer  of  the  witness  may  be 
truly  written '  down,  yet  it  may  convey  a 
meaning  quite  different  from  that  which  the 
witness  intended  to  convey,  and  did  convey, 
to  the  person  that  heard  him  speak.  On  the 
other  hand,  language  may  be  fairly  reported, 
yet  not  in  accordance  with  strict  truth." 
Lawrence  v.  Finch,  17  N.  J.  Eq.  (2  a  ID. 
Green)  284,  239. 

FAIRI.T  WORKABLE. 

An  agreement  to  work  a  coal  mine  so 
long  as  it  was  ••fairly  workable"  did  not 
oblige  the  obligee  to  go  on  working  as  long 
as  there  was  any  coal  to  be  found,  though  he 
might  be  working  at  a  loss.  Jones  y.  Shears, 
7  Car.  &  P.  34e. 


FAITH. 


See  ••Abiding  Faith"; 
Faith  and  Credit"; 


'Bad  Faith";  ••Full 
"Good  Faith." 


FAITHFUI^-FAITHFtnXT. 

See  -Well  and  Faithfully.** 

A  bend  given  by  a  public  officer,  condi- 
tioned ""f aithfuily  to  discharge  his  official  du- 
ties,"   means   •that   he   has   assumed   that 


measure  of  responsibility  laid  on  him  by  law. 
had  no  bond  been  given."  State  t.  Chad- 
wick,  10  Or.  466,  468. 

Where  a  bond  of  a  constable  was  condi- 
tioned as  required  by  statute  for  the  faithful 
performance  of  his  duties  or  trust  as  to  all 
processes  by  him  served  or  executed,  the  con- 
dition must  be  construed  to  embrace  all  those 
instances  of  malfeasance  and  nonfeasance  in 
the  execution  of  his  office  which  would  sub- 
ject a  principal  to  responsibility  for  similar 
wrongful  acts  of  his  deputy.  Archer  t.  No- 
ble, 8  Me.  (8  Greenl.)  418^  420. 

Where  a  sheriff  by  virtue  of  a  writ  of 
execution  levied  on  the  goods  of  other  per- 
sons than  the  Judgment  debtor  after  receiving 
notice  that  they  were  not  his  goods,  such  act 
was  a  breach  of  the  sheriff's  bond,  condition- 
j  ed  for  the  faithful  performance  of  the  duties 
of  his  office,  for  which  the  owners  of  such 
goods  may  recover.  Carmack  y.  Conunon- 
wealth  (Pa.)  6  Bin.  184.  189. 

A  bond  stipulating  -for  the  faithful  per- 
formance" of  an  officer  does  not  in  legal  ef- 
fect, however  much  it  may  in  words,  differ 
from  one  stipulating  that  the  incumbent  will 
••well  and  truly,  faithfully  and  impartially, 
execute  and  perform"  such  office.  City  of 
Hoboken  v.  Evans,  31  N.  J.  Law  (2  Vroom) 
342,343. 

The  phrase  'faithful  performance  of  tiie 
duties  of  his  office"  refers  to  a  malfeasance 
I  of  the  sheriff,  and  any  malfeasance  amounts 
I  to  a  breach  of  the  condition  for  faithful  per- 
'  formance.  Harris  y.  Hanson,  11  Me.  (2 
:  Falrf.)  241,  246. 

As  oorreetly. 

In  a  statute  requiring  the  register  of  a 
court  of  chancery  to  give  bond  for  the  faith- 
ful discharge  of  his  office,  by  the  term  '•faith- 
ful discharge"  must  be  understood  a  stipula- 
tion that  he  shall  correctly,  with  exactness, 
and  according  to  law,  perform  his  official 
duties,  and  if  he  does  an  act  under  color  of  his 
office  and  as  an  officer  so  inaccurately  and  im- 
perfectly as  to  occasion  a  loss  to  a  party  to 
the  proceeding,  such  as  to  issue  an  injunction 
to  restrain  the  collection  of  a  fieri  facias 
without  an  authority  therefor,  in  consequence 
whereof  opportunity  to  collect  the  Judgment 
was  lost,  there  is  a  breach  of  the  condition  of 
the  bond.  Governor  v.  Wiley,  14  Ala.  172, 
180. 

As  dili^ntly  aad  sUllfiaiy. 

"The  word  •faithfully,'  as  it  respects  tem- 
poral affairs,  means  •diligently,  without  un- 
necessary delay,  as  a  faithful  officer,  a  faith- 
ful servant,  in  applying  to  their  duties.*" 
Perry  y.  Thompson,  16  N.  J.  Law  (1  Har.) 
72,73. 

A  bond  by  a  bank  teller  that  be  woaM 
'•faithfully  perform"  the  duties  of  his  office 
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flhovM  be  constrned  to  mean  the  use  of  rea- 
sonable and  competent  skill  and  ordinary  dili- 
gence In  tbe  performance  of  his  office,  and  la 
not  limited  to  acting  honestly  only.  It  In- 
cludes a  faithful  execution  of  the  duties  of 
the  office,  embracing  competent  skill  and  due 
diligence.  The  receiving  of  moneys  for  which 
he  has  not  accounted,  if  not  justified  or  ex- 
cused, amounts  to  a  forfeiture  of  the  bond. 
American  Bank  t.  Adams,  29  Mass.  (12  Pick.) 

303,  soe. 

As  l&oaestly. 

In  a  bond  of  a  bank  teller,  the  condition 
that  he  should  **well  and  faithfully  perform 
his  duties'*  applies  to  his  honesty,  and  not  to  ! 
his  ability  in  his  trust    A  mere  mistake  in  ; 
overpayment  of  a  check  can  never  be  alleged  ■ 
as  a  breach  of  trust,  for  the  mistake  may  { 
happen  to  a  teller  of  the  purest  morals  and 
the  best  capacity  for  business.    Union  Bank 
V.  Clossey  (N.  Y.)  10  Johns.  271,  273  (cited 
with  approval  (N.  Y.)  11  Johns.  182,  183). 

As  ImpartiAlly. 

An  oath  requiring  the  "faithful  perform- 
ance of  their  duties"  by  persons  required  by 
statute  to  take  an  oath  to  perform  their  du- ' 
ties  impartially  and  according  to  the  best  of  j 
their  judgment  does  not  express  the  same 
meaning  as  the  requirement  of  the  statute, 
and  therefore  is  insufficient  In  re  Nice 
Town  Lane  (Pa.)  82  Leg.  Int  (Pa.)  28. 

The  word  '^faithfully"  cannot  be  substi- 
tuted for  the  word  "impartially"  in  a  road 
viewer's  oath,  which  by  statute  is  required  to 
be  that  the  road  viewer  will  Impartially  dis- 
charge his  duties.  In  re  Cambria  St,  76  Pa. 
(25  P.  F.  Smith)  857,  800. 

The  word  "faithfully,"  as  used  In  a  bond 
conditioned  that  an  officer  should  well  and 
truly,  faithfully,  firmly,  and  impartially  ex- 
ecute and  perform  the  duties  of  his  office, 
comprises  in  its  legal  signification  the  words 
"well;  truly,  firmly,  and  impartially,"  which 
are  simply  redundant  City  of  Hoboken  v. 
Bvans,  81  N.  J.  Law  (2  Vroom)  342,  843. 

The  expression  "faithfully,  fairly,  and 
impartially,"  as  used  in  the  statute  relating 
to  depositions,  and  providing  that  the  com- 
missioners, before  taking  the  depositions, 
shall  take  an  oath  or  affirmation  "faithfully, 
fairly,  and  impartially"  to  execute  the  said , 
commission,  means  more  than  the  mere  word  \ 
"faithfully,"  and  an  oath  whereby  the  com- 
missioners were  sworn  to  "faithfully"  dis- 
charge the  duties  assigned  to  them  is  insuf- 
ficient Perry  t.  Thompson,  16  N.  J.  Law  (1 
Har.)72,78. 

FAKIR. 

Any  person  who  shall  sell  or  attempt  to 
sell  any  articles,  goods,  wares,  or  merchan- 
dise of  any  kind  upon  the  street  or  streets 


of  any  city  or  town  by  means  of  any  false 
representations,  trick,  devise,  or  lottery,  or 
by  means  of  any  game  of  chance,  for  the 
purpose  and  with  intent  to  procure  or  ob- 
tain a  greater  or  better  price  for  such  arti- 
cle or  goods  than  their  actual  retail  price  or 
value  upon  the  market,  shall  be  deemed  a 
fakir.    Mills'  Ann.  St  Colo.  1891,  f  1400. 

FALCIDIAN  PORTION. 

The  "falcidian  portion"  was  that  which 
was  the  fourth  which  the  law  formerly  au- 
thorized the  testamentary  heir  to  retain  from 
the  succession  in  case  more  than  three- 
fourths  of  it  were  absorbed  by  the  legacies. 
Civ.  Code  La.  1900,  art  1616L 

FALL 

The  court  in  construing  a  devise  which 
stated  that  it  was  testator's  will  and  desire 
that  certain  lands  fall  into  the  possession 
of  his  brother,  said:  "Tbe  land  is  ta  fall 
into  his  brother's  possession;  words  more 
expressive  than  the  word  'give'  or  'grant' 
As  the  tree  fails,  so  it  lleth.  It  is  a  word 
much  used  in  common  speech  to  indicate 
that  lands  become  the  property  or  estate  of 
a  particular  person  upon  the  occurrence  of  a 
particular  event;  exempli  gratia,  the  land 
falls  to  him  upon  the  death  of  his  mother.' " 
McCullough's  ^eir8  v.  GUmore,  11  Pa.  (1 
Jones)  870,  872. 

A  condition  in  an  insurance  policy  that 
"if  a  building  shall  fall,  except  as  the  result 
of  a  fire,  the  insurance  on  it  or  its  contents 
shall  Immediately  cease,''  means  the  insur- 
ance shall  continue  only  while  the  building 
remains  standing  as  a  building,  and  shall 
cease  when  the  building  has  fallen  and  be- 
come a  ruin.  When  substantially  all  the 
fioors  and  the  roof  of  a  building  used  as 
a  storehouse  fall,  leaving  nothing  standing 
but  the  outer  walls,  and  perhaps  a  staircase 
or  an  elevator,  the  building  must  be  deemed 
to  have  fallen.  Huck  v.  Globe  Ins.  Co.,  127 
Mass.  806,  800,  84  Am.  Bep.  878. 

As  season  of  the  year. 

The  term  "fall,"  applied  to  the  seasons 
of  the  year,  means  the  season  the  leaves 
fall  from  the  trees,  according  to  Webster; 
and  hence,  where  a  contract  provided  for  a 
certain  fall  payment  the  time  of  payment 
might  mean  during  the  months  of  Septem- 
ber, October,  or  November,  but  whether  Sep- 
tember 1st,  or  the  middle  of  October,  or  the 
last  day  in  November,  there  was  no  way  of 
determining,  and  hence  the  provision  was 
uncertain  and  ambiguous.  Aultman,  Miller 
ft  Co.  V.  Clifford,  55  Minn.  159,  161,  66  N. 
W.  693,  43  Am.  St  Bep.  478. 

A  contract  of  sale  of  apple  and  peach 
treat  and  grape  roots,  to  be  delivered  tbli 
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fan,  means  that  the  trees  and  roots  are  to 
be  delivered  within  the  fall  season  suited 
to  transplanting  such  trees  and  usually 
adopted  by  nurserymen  and  the  parties  plant- 
ing such  trees  in  the  particular  latitude,  and 
does  not  authorize  the  vendor  to  deliver  at 
any  time  within  the  fall  months,  regardless 
of  the  weather,  temperature*  etc;  and  hence 
H  delivery  on  the  22d  of  November  and  dur- 
ing severe  freezing  weather,  whereby  the 
trees  and  roots  were  killed,  was  not  a  deliv- 
ery within  the  meaning  of  the  contract,  etc. 
Weltner  v.  Rigga,  3  W,  Va.  445,  460. 

An  agreement  to  extend  the  time  of  pay- 
ment of  a  promissory  note  "until  the  fall" 
of  1871,  means  **until  the  commencenfent  of 
the  fall  season,  or  the  1st  of  September,  of 
that  year."  Abel  v.  Alexander,  46  Ind.  623, 
526.  16  Am.  Rep.  270. 

Pall  is  a  period  of  the  year  which  begins 
on  the  1st  of  September.  The  statement  in 
the  caption  of  an  indictment  as  made  at  the 
fall  term  is  sufficiently  definite.  State  v. 
Haddock,  9  N.  C.  461,  462. 

FAIX  THROUGH. 

"Fall  through,"  as  used  in  a  contract 
stipulating  that,  in  case  a  sale  should  by 
any  means  fall  through,  the  party  of  the  first 
part,  in  the  event  of  a  sale  to  any  other 
party,  agreed  to  pay  a  certain  sum  on  the 
perfection  of  the  second  or  other  sale  on 
the  receipt  of  the  money  therefor,  is  broad 
enough  to  comprehend  failure  of  a  contract 
of  sale  through  the  refusal  of  the  buyer 
to  pay  the  price,  though  it  is  a  term  not 
'  susceptible  of  a  precise  definition.  Norris  v. 
MaiUand  (Pa.)  0  Phila.  7,  9. 

FAIX8. 

As  the  word  is  used  when  speaking  of 
water,  "falls,"  though  it  is  plural  in  form, 
usually  means  only  one  locality;  afld  as  used 
in  the  charter  of  a  certain  dam  company,  in 
which  the  company  was  given  authority  to 
improve  the  falls  below  their  dam  for  the 
running  of  logs,  etc.,  means  the  falls  im- 
mediately below  the  dam.  The  authority  so 
given  could  not  be  construed  to  extend  any 
distince  down  the  stream.  Davis  v.  Mat- 
tawamkeag  Log  Driving  Co.,  19  Atl.  828,  829, 
82  Me.  846. 

FALSE-FALSELY. 

other  false  and  fraudulent  means,  see 
"Other." 

The  word  "false,"  when  used  "to  say  of 
a  man  that  he  reasons  from  false  premises, 
or  draws  false  conclusions  from  correct 
premises,  is  not  libelous.  In  such  cases  the 
word  false'  means  no  more  than  that  the 
premises  were  not  true,  or  that  the  conclu- 
sion was  trroneous.    8o,  also»  to  say  of  an 


advocate  before  a  jury  that  he  falsely  as- 
serted the  guilt  or  innocence  of  the  accused, 
that  he  falsely  maintained  the  affirmative  or 
negative  of  the  Issue,  is  not  libelous,  inas- 
much as  it  means  simply  a  mistaken  view 
as  to  the  effect  of  the  evidence."  Walket 
V.  Hawley,  16  Atl.  674,  676,  66  Ck>nn.  669. 

As  eormptly. 

An  indictment  that  a  person  '^willfully, 
knowingly,  maliciously,  and  falsely"  said,  de- 
posed, and  swore  on  oath,  is  equivalent  to 
saying  that  he  corruptly  swore;  for  the 
words  used  necessarily  involved  "corruptly." 
It  could  not  have  been  willfully,  knowingly, 
maliciously,  and  falsely,  without  being  cor- 
ruptly, done.  State  v.  Bixler,  62  Md.  364, 
866. 

As  fraudulent. 

A  complaint  in  an  action  to  recover  pos- 
session of  land  claimed  to  have  been  taken 
by  plaintiff  as  swamp  and  overflowed  land!^ 
alleging  that  defendant  has  claimed  the  same 
as  a  pre-emption,  but  that  his  proof  of  com- 
pliance with  the  pre-emption  act  was  false 
and  fraudulent,  does  not  mean  that  what  is 
false  is  necessarily  fraudulent,  particularly 
as  to  a  person  who  may  use  the  falsehood 
without  being  aware  of  its  falsity.  The  ad- 
jectives "false"  and  "fraudulent"  may  ex- 
press different  qualities  of  the  noun  "proof," 
and  therefore  plaintiff's  allegation  that  the 
defendant's  proof  of  compliance  with  the 
pre-emption  act  was  false  and  fraudulent  is 
not  well  controverted  by  a  literal  denial 
thereof  in  his  answer,  since  he  has  not  de- 
nied that  the  proof  was  "false  or  fraudu- 
lent," but  only  that  it  was  "false  and  fraudu- 
lent" Miller  V.  Tobln  (U.  S.)  18  Fed.  609, 
614. 

A  policy  provided  that  it  should  be  void 
if  the  proposal  for  the  insurance  and  an- 
swers therein  made  were  false  or  fraudulent. 
In  the  proposal,  which  was  made  a  part  of 
the  policy,  the  words  "untrue  or  fraudulent" 
were  used.  There  is  no  doubt  that  the 
words  "false  or  fraudulent,"  written  in  the 
policy,  are  used  in  the  same  sense.  Effect 
should  be  given  to  both  the  words  "false" 
and  "fraudulent."  If  they  both  mean  state- 
ments made  intentionally  and  knowingly  to 
deceive,  then  it  was  not  necessary  to  use 
both,  as  nothing  is  added  to  the  sense  by 
the  use  of  both.  The  word  "false"  is  some- 
times used  in  the  sense  of  "fraudulent,"  and 
sometimes  in  the  sense  of  "untrue."  The 
words  were  inserted  for  abundant  caution. 
They  were  intended  to  covef  statements  un- 
true, as  well  as  such  as  were  colorably  true 
but  fraudulent  in  fact  Foot  v.  iEtna  Life 
Ins.  Co.,  61  N.  Y.  671,  676,  677. 

As  intentionally  nntrae. 

"False,"  as  used  to  indicate  the  Inten- 
tional act  of  a  responsible  being,  implies  a 
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f urpcMse  to  deceive.    State  y.  Smith,  22  Atl. 
«04,  606,  63  Vt  20L 

**Fal8e*'  means  that  which  is  not  true; 
eoupled  with  a  lying  intent  Wood  ▼.  State, 
48  Ga.  192,  297,  15  Am.  Rep.  664. 

"Falsely'^  means  something  more  than 
untrue.  It  means  something  designedly  un- 
true, deceitful,  and  Implies  an  intention  to 
perpetrate  some  treachery  or  fraud;  and 
hence,  as  used  in  Acts  Gen.  Assem.  c  185, 
I  11,  providing  that,  if  any  inspector  of  il- 
luminating oil  shall  falsely  brand  any  bar- 
rel, etc.,  the  inspector  is  not  liable  for  an 
inaccurate,  erroneous,  or  faulty  test  or  brand. 
Hatcher  v.  Dunn,  73,  N.  W.  343.  344,  102 
Iowa,  411,  36  L.  R.  A.  689  (citing  Putnam 
V.  Osgood,  51  N.  H.  192-206;  State  T.  Smith, 
63  Vt.  201,  22  A.  604;  Clapp  y.  Association, 
J  46  Mass.  519,  16  N.  B.  436;  Mason  y.  As- 
sociation, 18  U.  C.  C.  P.  19;  Ins.  Co.  y.  Cul- 
yer,  6  Ind.  137;  Cohn  y.  Neeves;  40  Wis. 


The  word  "false"  does  not  necessarily 
involve  turpitude  of  mind.  One  definition 
of  "false"  is  "erroneous;  untrue."  False 
swearing  must  be  intentional  or  willful  to 
Justify  a  jury  in  disregarding  the  testimony 
entirely,  and  hence  an  instruction  that,  "If 
the  jury  believe  that  plaintiff  has  testified 
falsely,  you  are  entitled  to  disregard  his 
whole  testimony,"  was  properly  refused,  as 
leaving  out  the  question  of  intentional  false- 
hood. Gerardo  v.  Brush,  79  N.  W.  646,  647, 
120  Mich.  405. 

"False,"  in  jurisprudence,  usually  im- 
ports something  more  than  the  vernacular 
sense  of  "erroneous"  or  "untrue."  The  word 
Is  often  used  to  characterize  a  wrongful  or 
criminal  act,  such  as  involves  an  error  or 
untruth  intentionally  or  knowingly  put  for- 
ward. A  thing  Is  called  "false"  when  it  Is 
done  or  made  with  knowledge,  actual  or  con- 
structive, that  it  is  untrue  or  illegal,  or  is 
said  to  be  done  falsely  when  the  meaning 
is  that  the  party  is  in  fault  for  its  error. 
Ratterman  v.  Ingalls,  28  N.  B.  168,  169,  48 
Ohio  St.  468. 

"Falsely,"  as  used  in  an  instruction  stat- 
ing that  It  is  for  the  jury  to  determine 
whether  defendant  falsely  represented  cer- 
tain facts,  will  be  construed  to  mean  some- 
thing more  than  "mistakenly"  or  "untruly," 
and  cannot  be  construed  otherwise  than  to 
mean  something  designedly  untrue  or  deceit- 
ful, and  as  involving  an  intention  to  perpe- 
trate some  fraud.  State  v.  Brady,  69  N.  W. 
290,  294,  100  Iowa,  191,  86  L.  R.  A.  693,  62 
Am.  St.  Rep.  660. 

The  word  "falsely,"  as  used  in  an  in- 
dictment for  having  sworn  feloniously,  will- 
fully, falsely,  and  corruptly  in  a  civil  suit,  is 
not  an  equivalent  to  scienter  on  the  part 
of  the  defendant  It  does  not  show  that 
the  defendant  swore  to  a  fact,  knowing  it  to 


be  false.    State  v.  Brown,  84  South.  688,  700, 
110  La.  691. 

As  umtnte. 

"False,"  as  used  in  an  instruction  char- 
ging that  one  of  two  inconsistent  defenses 
must  be  false,  is  equivalent  to  the  word 
"untrue,"  and  cannot  be  construed  as  an  ac- 
cusation of  perjury  or  willful  false  statement. 
McGowan  v.  Larsen  (U.  S.)  66  Fed.  910,  914, 
14  C.  O.  A.  17& 

"False,"  as  used  in  Laws  1876,  c.  11,  I 
21,  providing  that,  if  any  certificate  or  report 
made  by  an  officer  of  certain  business  cor- 
porations shall  be  false  In  any  material  rep- 
resentation, the  officers  signing  it  shall  be 
liable  for  all  the  debts  of  the  corporation 
contracted  while  they  are  officers  thereof, 
should  be  so  construed  that  the  certificate 
or  report  need  not  have  been  known  to  be 
false  by  the  officer.  It  is  sufficient  that  it 
was  false.  Huntington  v.  Attrill,  23  N.  B. 
644,  545,  118  N.  Y.  365;  Torbett  v.  Baton, 
1  N.  Y.  Supp.  614,  616,  49  Hun,  209. 

When  used  with  reference  to  the  testi- 
mony of  a  witness,  "falsely"  ordinarily 
means  something  more  than  that  the  testi- 
mony is  untrue,  and  Implies  that  it  is  in- 
tentionally untrue;  but  the  word  is  also 
sometimes  used  in  the  sense  of  "mistakenly" 
or  "erroneously,"  and  hence  an  Instruction 
which  fails  to  state  the  direct  significance  of 
the  word  Is  misleading.  State  v.  Henderson, 
74  N.  W.  1014,  1016,  72  Minn.  74. 

IXrUlf  nlly  distinguislied. 

See  "Willful— Willfully.'* 

As  wiUf  nUy  false. 

The  word  "falsely,"  as  used  in  the  stat- 
utory provision  that  If  the  witness  has,  in 
the  opinion  of  the  jurors,  sworn  falsely  in 
any  material  respect,  his  testimony  is  not 
to  be  accepted  and  acted  on  without  great 
caution,  is  not  the  equivalent  of  "mistaken- 
ly," and  the  omission  or  insertion  of  the 
word  "willfully"  before  the  words  "sworn 
falsely"  would  not  change  the  effect  of  the 
language  in  a  charge.  People  v.  Righetti,  4 
Pac.  10(53,  1185,  66  Cal.  184.  People  v.  Lu- 
chetti,  61  Pac  707,  709,  119  Cal.  501  (citing 
People  y.  Sprague,  53  Cal.  493). 

fai.se  aooount. 

Rev.  St.  c.  184,  I  16,  providing  that  a 
creditor  of  a  mortgagor  may  attach  prop- 
erty and  demand  of  the  mortgagor  an  ac- 
count on  oath  of  the  amount  due  upon  the 
debt  or  demand  secured  by  the  mortgage, 
and  if  such  account  is  not  given  In  15  days, 
or  if  a  false  account  is  given,  the  property 
may  he  held  discharged  of  such  mortgage, 
will  be  construed  to  mean  an  intentional  false 
account,  and  not  an  account  which  !•  incor- 
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rect  through  mistake.  "It  is  quite  obvloiis 
that  the  term  false  account'  may  be  con- 
strued to  Include  an  aocoi\^t  which  is  false, 
known  to  be  untrue;  and  this,  we  think,  is 
the  more  common  and  ordinary  meaning  of 
the  term."  Putnam  y.  Osgood,  51  N.  H.  192, 
204. 

TALBE  AFFIDAVIT. 

Rev.  St  U.  S.  I  5438,  making  it  crim- 
inal to  obtain  the  payment  of  any  claim  by 
any  false  affidavit,  does  not  require  that  such 
affidavit  be  made  before  a  person  authorized 
to  take  affidavits,  but  it  is  sufficient  if  in 
the  form  of  an  affidavit  though  the  person 
purporting  to  have  administered  the  oath 
had  no  authority  so  to  do,  or  Ids  Jurat  is 
forged  thereto.  United  States  y.  Ingraham 
(U.  8.)  49  Fed.  156,  157. 

TALBWi  ALARM. 

"False  alarm,"  as  used  in  Act  Feb.  25, 
1871,  providing  for  the  punishment  of  any 
person  giving  or  causing  to  be  given  a  false 
alarm  by  the  fire  alarm  telegraph  in  the  city 
of  Mobile,  knowing  the  same  to  be  such,  does 
not  mean  a  false  alarm  of  Are,  and  it  is  not 
necessary  that  the  bells  should  have  been 
rung  in  the  regular  manner  which  would 
have  indicated  the  place  of  the  fire,  nor  that 
the  firemen  should  have  been  deceived  by  the 
false  alarm  and  induced  by  it  to  turn  out 
with  their  engine,  but  includes  any  alarm 
caused  by  an  intermeddling  with  the  wires. 
Koppersmith  y.  State,  51  Ala.  6,  7. 

fai.se  answer. 

The  words  "false"  and  "sham"  are  syn- 
onymous. Howe  V.  Elwell,  67  N.  Y.  Supp. 
1108,  57  App.  Div.  857. 

"False  answer"  is  synonymous  with 
"sham  answer,"  as  used  in  Code  Civ.  Proc.  I 
538,  providing  that  a  sham  answer  may  be 
stricken  out  by  the  court  on  motion.  Robert 
Gere  Bank  v.  Inman,  5  N.  Y.  Supp.  457,  458, 
51  Hun,  97. 

A  false  answer  Is  one  which  is  false  in 
the  sense  of  being  a  mere  pretense  set  up  in 
bad  faith  and  without  color  of  fact  Fams- 
worth  y.  Holstead,  10  N.  Y.  Supp.  763, 18  Cly. 
Proc.  R.  227. 

An  answer  which  denies  the  complaint 
but  does  not  assert  anything,  being  a  neg- 
ative pleading,  cannot  be  stricken  as  false. 
Livingston  y.  Finkle  (N.  YO  8  How.  Prac 
485,486. 

fai.se  checks. 

The  term  "false  or  bogus  checks,"  within 
the  meaning  of  the  statute  making  it  crim- 
inal tor  any  person  to  obtain  or  attempt  to 


obtain  from  any  other  person  or  persons  any 
money  or  property  by  means  of  the  use  of 
any  false  or  bogus  checks,  does  not  include  a 
note  or  order  given  by  defendant  and  signed 
by  himself.    Pierce  y.  People,  81  UL  08^  101. 

fai.se  entbt. 

"A  false  entry  in  the  books  or  reports  of 
a  bank,"  which  is  punishable  under  Bey.  St 
I  5209  [U.  S.  Comp.  St  1901,  p.  3497],  pro- 
hibiting the  president  or  officers  of  any 
banking  association  from  making  any  false 
entries,  etc.,  is  an  entry  that  is  knowingly 
and  Intentionally  false  when  made.  It  is 
not  the  purpose  of  a  statute  to  punish  an 
officer  who  through  hohest  mistake  makes  an 
entry  on  the  books  or  reports  of  the  bank 
which  he  believes  to  be  true  when  it  is  in 
fact  false.  United  States  v.  AUis  (U.  S.)  73 
Fed.  1G5,  170;  Cochran  y.  United  States,  15 
Sup.  Ct  628,  633,  157  U.  S.  286.  39  U  Ed. 
704;  United  States  y.  Graves  (U.  S.)  53  Fed. 
634,  644;  United  States  v.  AUen  (U.  S.)  47 
Fed.  696,  697.  It  follows  that  in  order  to 
convict  the  Jury  must  find  not  only  that  de- 
fendant made  a  false  entry  in  one  of  the 
books  or  records  of  the  bank,  but  also  that 
he  knew  the  entry  to  be  false  when  he  made 
it  Dorsey  v.  United  States,  101  Fed.  746, 
748,  41  C.  C.  A.  652. 

An  entry  in  the  books  of  a  bank  which  it 
intentionally  made  to  represent  what  is  not 
true  or  does  not  exist,  with  the  intent  either 
to  deceive  its  officers  or  to  defraud  the  as- 
sociation, is  a  false  entry,  within  the  mean- 
ing of  the  statute  making  it  a  criminal  of- 
fense to  make  such  entries  in  the  books  of  a 
national  banking  association.  It  may  be 
done  personally  or  by  direction.  Therefore 
the  entry  of  a  slip  upon  the  books  of  the 
bank,  if  the  matter  contained  in  that  deposit 
slip  is  not  true,  is  a  false  entry.  If  tlie 
statement  made  upon  the  deposit  slip  is 
false,  the  entry  of  it  upon  the  books  of  the 
bank  is  false.  Agnew  y.  United  States,  17 
Sup.  Ct  235,  241, 165  U.  8.  36,  41  L.  Ed.  624. 
The  circumstence  that  the  intent  to  deceive 
by  making  the  false  entry  was  not  done  in 
an  adroit  or  skillful  manner  does  not  re- 
lieve the  act  of  Ite  criminal  character;  nor 
will  the  fact  that  the  falsity  of  the  entry 
could  be  easily  exposed  or  detected  by  in- 
quiry, or  examination  of  other  books  of  ac- 
count, render  such  an  entry  any  less  false 
and 'criminal,  if  made  to  deceive  ch:  defraud. 
United  States  v.  Harper  (U.  8.)  88  Fed.  471, 
480. 

A  false  entry,  punishable  under  an  In- 
dictment for  a  making  of  false  entries  in  the 
books  of  a  bank,  must  be  an  entry  made  in 
the  books  or  report  of  the  bank  by  the  ac- 
cused, or  by  some  person  under  his  control  or 
acting  under  his  direction,  which  was  false 
and  known  to  be  so  by  the  defendant  when 
It  was  made,  and  designed  and  intended  hy 
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blm  to  decelre  the  bank  examiner.    United 
States  T.  Peters  (U.  8.)  87  Fed.  984,  985. 

The  Intention  to  deceive  is  essential  to 
a  violation  of  the  statute.  Cochran  y.  Unit- 
ed States,  16  Sup.  Ct  628,  633,  157  U.  S.  286, 
39Ii.Bd.704. 

A  mistake  in  the  amount  of  an  item, 
growing  out  of  accounts  in  bookkeeping, 
would  not  make  a  man  guilty  under  the  law. 
The  law  intends  to  punish  an  intentional 
misBtatem«nt  in  regard  to  the  affairs  of  the 
bank.  Unitad  States  y.  AUen  (U.  8.)  47  F. 
696.  697. 

If  an  overdraft  la  made  and  allowed  un- 
der circumstances  Justifying  it,  it  cannot  be 
said  that  the  eatcj  on  the  books  of  the  bank 
of  the  checks  constituting  the  overdraft  la 
a  false  entry;  and,  <»  the  other  hand,  if  an 
overdraft  is  in  fact  made  and  allowed  under 
circumstances'  whicji  make  the  transaction 
a  fraud  upon  the  bank,  the  entry  of  the 
transaction  Just  as  It  occurred  is  not  a  false 
entry.  Dow  v.  United  States,  82  Fed.  904, 
909,  27  O.  a  A.  140. 

"False  entry,'*  as  used  in  Rev.  St  §  5209 
[U.  8.  Comp.  St  1901,  p.  3497],  is  In  contra- 
distinction to  the  words  "correct  entry,**  and 
the  words  "false  entry"  should  not  be  con- 
strued to  mean  only  a  forged  or  fictitious 
entry.  United  States  v.  Potter  (U.  S.)  56 
Fed.  88,  91. 

The  word  "entries,"  when  used  in  ref- 
erence to  books  of  account  reports,  and 
statements,  means  the  act  of  making  or  en- 
tering a  record — that  is  to  say,  the  act  of 
making  a  record  of  the  fact  of  the  transac- 
tion; but  as  used  In  Rev.  St.  {  5209  [U.  S. 
Comp.  St  1901,  p.  3497],  providing  that  every 
president  director,  etc.,  of  every  national 
banking  association  who  shall  make  a  false 
entry  in  any  book,  report,  or  statement  of 
the  association,  with  the  Intent  to  injure  or 
defraud  the  association,  etc.,  it  is  used  to 
denote  the  result  of  the  act,  rather  than  the 
act  itself.  It  signifies  that  which  is  written, 
be  it  words  or  figures;  and  if  that  which  is 
written  misrepresents  the  facts  or  the  trans- 
action which  it  was  intended  to  authenticate, 
then  it  is  a  false  entry  within  the  meaning 
of  the  statute.  Thus  an  entry  is  made  not- 
withstanding that  a  previous  entry  is  altered, 
BO  that  one  is  guilty  who  erases  one  or  more 
figures  from  a  number  ahready  written  in  a 
book  of  account  and  writes  others  in  lieu 
thereof.  United  States  v.  Gredllus  (U.  8.) 
84  Fed.  80,  81. 

TALSE  ZMPBISONMENT. 

"False  Imprisonment,**  as  defined  in 
Oooley,  Torti,  p.  196,  is  "a  wrong  akin  to 
the  wrongs  of  assault  and  battery,  and  con- 
sists in  imposing  by  force  or  threats  an  un- 
lavrful  restraint  upon  a  man's  freedom  of 


locomotion.'*  Gilllngham  v.  Ohio  River  R. 
Co.,  14  S.  E.  243,  246,  35  W.  Va.  588,  14  L. 
R.  A.  798,  29  Am.  St  Rep.  827;  Bfroymson 
V.  Smith.  63  N.  B.  828,  829,  29  Ind.  App.  461. 

False  imprisonment  consists  in  the 
wrongful  detention  of  the  person  of  another 
for  any  length  of  time,  whereby  he  is  de- 
prived of  his  personal  liberty.  Civ.  Code 
Ga.  1895,  §  8851. 

Cr.  Code,  §  95,  declares  that  false  im- 
prisonment Is  any  unlawful  violation  of  the 
personal  liberty  of  another,  and  consists  in 
confinement  or  detention  without  sufficient 
legal  authc^ty.  Brewster  v.  People,  188  HI. 
143,  146,  55  N.  B.  640. 

False  imprisonment  is  the  unlawful  ar- 
rest or  detention  of  a  person  without  war- 
rant or  by  an  illegal  warrant  or  a  warrant 
illegally  executed.  Miller  v.  Fano,  66  Pac. 
183,  134  Cal.  103.  It  consists  in  an  unlawful 
restraint  upon  a  man's  person  or  control  over 
the  freedom  of  his  movements  by  force  or 
threats,  and  every  such  restraint  or  confine- 
ment is  unlawful  where  it  is  not  authorized 
by  law.  Petit  v.  Colmary  (Del.)  65  Aa  844, 
345. 

False  Imprisonment  is  an  unlawful  re- 
straint of  a  person,  contrary  to  his  will, 
either  with  or  without  process  of  law.  Reyn- 
olds V.  Price  (Ky.)  56  8.  W.  502,  503;  Lim- 
beck  V.  Gerry,  39  N.  Y.  Supp.  96,  15  Misc, 
Rep.  663;  Thorp  v.  Carvalho,  86  N.  Y.  Supp. 
1,  4,  14  Misc.  Rep.  564;  Johnson  v.  Bouton, 
53  N.  W.  995,  997,  86  Neb.  898. 

The  gravamen  of  an  action  for  false 
imprisonment  is  the  act  of  trespass  commit- 
ted by  one  man  against  the  person  of  another 
by  unlawfully  arresting  and  detaining  him 
without  legal  process.  Snead  v.  Bonnoil,  166 
N.  Y.  326,  59  N.  E.  899.  If  the  arrest  or 
imprisonment  is  caused  of  procured  on  a 
charge  made  to  some  public  authority,  no 
action  for  false  imprisonment  will  lie  against 
the  person  who  made  the  charge  on  the  mere 
ground  that  the  charge  was  false.  Pease  v. 
Freiwald.  80  N.  Y.  Supp.  402,  408,  89  Misc. 
Rep.  549  (citing  Cousins  v.  Swords,  14  App. 
Div.  838.  48  N.  Y.  Supp.  907). 

It  is  a  trespass  to  the  person,  committed 
by  one  against  another,  by  unlawfully  ar- 
resting and  detaining  him  against  his  will. 
Limbeck  v.  Gerry,  39  N.  Y.  Supp.  95,  15 
Mlsa  Rep.  663;  Snead  v.  Bonnoil,  59  N.  B. 
899,  900,  166  N.  Y.  326.  In  order  for  a 
complaint  to  state  a  cause  of  action  under 
the  above  definition,  it  would  have  to  show 
that  the  defendant  unlawfully  arrested  the 
plaintiff  without  legal  authority.  Davis  v. 
Pacific  Telephone  &  Telegraph  Co.  (Gal.)  67 
Pac.  764,  766. 

False  imprisonment  is  the  willful  deten- 
tion of  another  against  his  consent,  and 
where  It  is  not  expressly  authorised  by  law. 


FALSE  IMPRISONMENT 


2658 


FALSE  IMPRISONMENT 


whetb^  such  detention  be  effected  by  an 
assault,*  by  actual  violence  to  tbe  person,  by 
threats,  or  by  any  other  means  which  re- 
strain  the  party  so  detained  from  removing 
from  one  place  to  another  as  he  may  see 
proper.  Pasch.  Dig.  art  2169;  Giroux  T. 
State,  40  Tex.  97,  102;  Herring  t.  SUte^  8 
Tex.  App.  106,  111. 

To  stop  a  man  from  going  in  any  direc- 
tion he  sees  proper,  though  without  detaining 
him  in  a  particular  spot,  may  constitute  false 
imprisonment  Harldns  v.  State,  6  Tex. 
App.  452,  455. 

False  imprisonment  consists  in  restrain- 
ing another  of  his  liberty  without  sufficient 
authority;  but  an  arrest  under  legal  author- 
ity does  not  constitute  false  imprisonment 
although  made  by  virtue  of  a  warrant  issued 
irregularly  and  from  bad  motives.  If  the 
imprisonment  is  extrajudicial  and  without 
legal  process,  the  action  for  false  imprison- 
ment may  lie.  Marks  v.  Sullivan,  33  Pac. 
224,  226,  9  Utah,  12. 

Though  a  person  be  arrested  and  im- 
prisoned without  warrant,  and  for  an  alleged 
crime  of  which  the  officer  arresting  him  has 
no  personal  knowledge,  and  the  person  so 
arrested  is  in  fact  innocent  it  is  not  false 
imprisonment  if  the  officer  acted  on  infor- 
mation received  from  one  on  which  he  had 
reason  to  rely.  Filer  v.  Smith,  96  Mich.  347, 
351.  55  N.  W.  999,  35  Am.  St  Rep.  603; 
White  V.  McQueen,  96  Mich.  249,  55  N.  W. 
S43.  It  is  an  essential  element  of  an  action 
to  recover  damages  for  false  imprisonment 
that  the  imprisonment  or  detention  must  be 
unlawful;  for  when  the  law  has  been  ap- 
pealed to,  and  there  has  been  no  abuse  of  its 
process,  there  can  be  no  basis  for  alleging 
that  a  legal  wrong  has  been  committed. 
Van  V.  Pacific  Coast  Go.  (U.  S.)  120  Fed.  699, 
701. 

The  gist  of  false  imprisonment  is  unlaw- 
ful detention.  McCarthy  v.  De  Armit  99 
Pa.  63,  71. 

'The  principal  element  of  the  offense  is 
the  unlawful  act  of  the  defendant;  but  it 
has  been  held  that  it  is  not  necessary  for  the 
plaintiff  in  his  petition  to  aver  that  the  im- 
prisonment was  unlawful.  Burch  v.  Frank- 
lin, 7  Ohio  Dec.  619,  520,  7  Ohio  N.  P.  155. 

An  action  for  false  imprisonment  is  in 
the  nature  of  a  trespass,  and  only  lies  in  that 
form  where  the  imprisonment  is  either  by 
force  wholly  illegal,  or  only  colorably  legal. 
In  either  event  the  action  of  trespass  is  the 
proper  remedy,  but  the  action  of  malicious 
prosecution  can  only  be  maintained  as  a 
special  action  on  the  case  for  the  improper 
and  malicious  instigation  of  the  proceedings. 
Ferguson  v.  Lambert  (U.  S.)  8  Fed.  Cas.  1151. 

Under  Pen.  Code,  I  236,  defining  false 
imprisonment  to  be  the  unlawful  Tlolation 


of  the  personal  liberty  of  another,  tbe  im- 
prisonment being  proven,  the  law  presumes 
it  unlawful,  and  it  la  for  the  defendant  to 
ishow  that  it  was  not  lawful.  .People  v.  Mc- 
Grew,  20  Pac  92,  77  CaL  570.^ 

The  defendant  must  either  prove  that  he- 
did  not  Imprison  the  party  or  he  must  justify 
the  imprisonment  Floyd  v.  State,  12  Ark» 
43,  47,  44  Am.  Dec.  250.  J 

Under  Act  Assem.  Pa.  March,  1772« 
made  to  secure  Justices  of  the  peace  from 
vexatious  suits  for  anything  done  in  the  exe- 
cution of  their  office,  and  requiring  that  no- 
tice be  given  of  an  Intended  writ  of  procesa 
on  account  of  anything  so  done,  which 
should  contain  clearly  and  explicitly  the 
cause  of  action  the  party  claims  to  have 
against  the  justice,  a  notice  that  the  plain- 
tiff will  bring  an  action  of  false  imprison- 
ment is  insufficient  In  law  there  la  no  ac- 
tion of  this  description.  ."Trespass  and  fblse 
imprisonment"  is  the  style  of  the  action. 
Kennedy  v.  Shoempiker  (Pa.)  1  Browne,  6t 
65. 

Arrest  or  detention  to  enforee  n  elTil 


If  a  person  la  arrested  under  a  legal  war- 
rant and  by  a  pn^er  officer,  yet  if  one  of 
the  objects  of  the  arrest  was  thereby  to  ex- 
tort money  or  property  from  him,  or  to  en- 
force a  settlement  of  the  civil  c^aim,  such 
arrest  would  be  a  false  imprisonment 
Hackett  v.  King,  88  Mass.  (6  Allen)  58,  60. 

Where  an  administrator  had  made  a  re- 
port of  insolvency  to  the  court  of  probate^ 
and  commissioners  had  reported  the  estate 
to  be  insolvent,  one  having  a  claim  which 
had  been  allowed  against  the  estate  cause<l 
the  arrest  and  imprisonment  of  the  adminis- 
trator under  a  capias  in  another  state  for 
such  debt  Ellsworth  and  Sherman,  JJ., 
were  of  the  opinion  that  in  such  a  case  false 
imprisonment  would  not  lie,  as  not  being  a 
proper  remedy;  Pitkin,  J.,  thought  that  the 
process  was  illegal  and  the  suit  unwarranted, 
but  expressed  no  opinion  as  to  whether  false 
imprisonment  was  a  proper  remedy:  and 
Law,  C.  J.,  and  Dyer,  J.,  thought  that  while 
there  might  be  other  remedies,  yet  false  im- 
prisonment was  a  proper  remedy  under  the 
circumstances,  and  it  was  so  ordered.  Stod- 
dard V.  Bird  (Conn.)  Kirby,  65,  69. 

Force  required. 

No  actual  force  is  necessary  to  constitute 
a  false  imprisonment  If  a  man  la  restrained 
of  his  personal  liberty  by  fear  of  a  personal 
difficult,  that  amounts  to  a  **false  Imprison- 
ment,** within  the  legal  meaning  of  such  term. 
Smith  V.  State,  26  Teun.  (7  Humph.)  43.  See, 
also,  Reynolds  v.  Price  (Ky.)  56  S.  W.  602, 
503. 

Starkie  says  that  in  ordinary  practice 
words  are  sufficient  to  constitute  an  imprisoD 


FALSE  IMPRISONMENT 


2659 


FALSE  IMPRISONMENT 


ment,  If  they  impose  a  restraint  upon  the  per- 
son, and  plaintiff  is  accordingly  restrained; 
for  he  is  not  obliged  to  incnr  the  risk  of  per- 
sonal yiolence  and  insult  by  resisting  until 
actual  yiolence  is  used.  Neither  does  it  seem 
necessary  that  there  should  be  any  very 
formal  declaration  of  arrest  If  the  officer 
goes  for  the  purpose  of  executing  his  war- 
rant, and  has  the  party  in  his  presence  and 
power,  and  if  the  party  so  understands  it, 
and  in  consequence  thereof  submits,  and  the 
officer  in  execution  of  the  warrant  takes  the 
party  before  a  magistrate,  or  receives  money 
or  property  in  discharge  of  his  person,  it  is  in 
law  an  an-est,  although  he  did  not  touch  any 
part  of  the  body.  Pike  v.  Hanson,  9  N.  H. 
491,  498. 

KaBaer  ov  plaee  of  IsnprisoiuBeat. 

False  Imprisonment  is  any  unlawful  re- 
straint of  one's  liberty,  whether  in  a  place  set 
apart  for  Imprisonment  generally,  or  used 
only  on  the  particular  occasion,  and  whether 
between  walls  or  not,  and  effected  either  by 
physical  force  actually  applied,  or  by  words 
and  an  array  of  such  force.  Eberling  v. 
State,  85  N.  E  1028,  1024,  136  Ind.  117  (citing 
1  Bish.  Or.  Law,  p.  553).  See,  also,  Comer  v. 
Knowles,  17  Kan.  486;  Gamier  v.  Squires,  62 
Pac.  1006,  1006,  62  Kan.  321. 

False  imprisonment  is  an  unlawful  ar- 
rest or  detention  of  a  person  either  in  a  prison 
or  place  used  temporarily  for  tbat  purpose,  or 
by  force  and  complaint  without  confinement 
Miller  V.  Fano,  66  Pac.  183,  134  Cal.  103. 

Every  confinement  of  the  person  is  an 
imprisonment,  whether  it  be  in  a  common 
prison,  or  in  a  private  house,  or  in  the  stocks, 
or  even  by  forcibly  detaining  one  in  the 
streets.  Vloyd  v.  State,  12  Ark.  43,  47,  44 
Am.  Dec.  250. 

False  imprisonment  is  the  unlawful  re- 
straint of  a  man's  liberty  by  imprisonment, 
or  by  words  and  an  array  of  force.  Tomlin 
V.  Hildreth,  47  AtL  649,  652,  65  N.  J.  Law, 
438. 

False  imprisonment  is  the  unlawful  vio- 
lation of  the  personal  liberty  of  another. 
Thus,  where  a  tract  of  land  was  claimed  by 
the  defendant  without  right,  and,  wliile  at 
work  on  a  part  not  inclosed,  cleared,  or  culti- 
vated by  him,  plaintiff  was  seized,  thrown 
down,  bound,  and  carried  away  by  the  de- 
fendant, the  defendant  was  properly  convict- 
ed of  false  imprisonment  People  v.  Wheeler, 
14  Pac.  796,  798,  73  Cal.  252. 

False  imprisonment  is  necessarily  a 
wrong  interference  with  the  personal  liberty 
of  an  individual.  The  wrong  may  be  com- 
mitted by  words  alone,  or  by  acts  alone,  or 
by  both,  and  by  merely  operating  on  the  will 
of  the  individual,  or  by  personal  violence, 
or  by  both.  It  is  not  necessary  that  the  in- 
dividual be  confined  within  a  prison  or  within , 
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walls,  or  that  h«  be  assaulted  or  ttyen 
touched.  It  is  not  necessary  that  there  shall 
be  any  injury  done  to  the  individual  person, 
or  to  his  character  or  reputation;  nor  is  it 
necessary  that  the  wrongful  act  be  committed 
with  malice  or  ill  will,  or  even  with  slightest 
wrongful  intention;  nor  is  it  necessary  that 
the  acts  be  under  color  of  any  legal  or  judi- 
cial proceeding.  All  that  is  necessary  is  that 
the  individual  be  restrained  of  his  liberty 
without  any  sufficient  legal  cause  therefor, 
and  by  words  or  acts  which  he  fears  to  dis- 
regard. Comer  v.  Knowles,  17  Kan.  430. 
Thus,  where  a  person  went  to  the  business 
place  of  another  and  accused  such  person  of 
having  stolen  money,  and  detained  him  by 
pointing  at  him  a  loaded  revolver,  and  the 
purpose  of  the  detention  was  to  forcibly  com- 
pel the  payment  of  money,  and  not  to  accom- 
plish the  prosecution  and  punishment  of  the 
person  by  legal  methods,  the  restraint 
amounted  to  false  imprisonment  Garnier  v. 
Squires,  62  Pac.  1005,  1006,  62  Kan.  821. 

It  is  not  necessary,  in  order  to  constitute 
false  imprisonment,  that  the  party  be  re- 
strained after  a  successful  attempt  to  es- 
cape from  custody.  It  is  enough  if  the  re- 
straint be  put  upon  a  person  by  force  or 
fear.  Moore  v.  Thompson,  52  N.  W.  1000. 
1001,  92  Mich.  498. 

On  a  trial  under  an  indictment  charging 
false  imprisonment,  complainant  testified 
that  he  claimed  a  certain  farm  under  a  rental 
contract,  and  went  upon  it  to  plow,  when  the 
defendants,  armed  with  pistols,  forbade  his 
plowing  on  the  land.  They  did  not  forbid 
his  going  where  he  pleased,  except  that  he 
could  not  plow  there.  He  was  not  afraid  of 
them,  and  did  not  think  they  would  hurt  him. 
After  talking  an  hour  or  so,  he  gave  up  try- 
ing to  plow  and  came  away.  The  court 
charged:  "It  is  sufficient  imprisonment  to 
stop  a  man  from  going  in  any  direction  he 
may  see  proper;  and  it  is  not  necessary  that 
he  be  detained  in  any  particular  spot,  so  he 
is  prevented  from  moving  from  place  to  place 
or  in  the\  direction  he  wishes  to  go."  This 
charge  expresses  the  same  idea  as  that  em- 
braced in  the  statute,  to  wit,  that  false  im- 
prisonment is  committed  by  the  use  of  any 
"means  which  restrains  the  party  detained 
from  moving  from  one  place  to  another  as 
he  may  see  proper."  Woods  v.  State,  8  Tex. 
App.  204,  206. 

Maliee  or  probable  eause. 

The  term  "false  imprisonment"  includes 
any  unlawful  detention  of  a  citizen,  by  either 
an  officer  of  the  law  or  a  private  person,  no 
matter  what  may  have  been  the  motive  or 
purpose  of  the  party  so  detaining  the  other. 
Newbum  v.  Durham,  32  S.  W.  112,  113,  10 
Tex.  dv.  App.  055. 

Two  things  are  requisite  in  order  to  con- 
stitute the  offense:    (1)  Detention  of  the  per- 
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son;  (2)  the  unlawfulness  of  such  detention. 
A  pure,  naked,  unlawful  detention,  unaffected 
by  any  question  of  motlTe  or  purpose,  consti- 
tutes false  imprisonment  Limbeck  y.  Ger- 
ry, 39  N.  Y.  Supp.  95,  15  Misc.  Bep.  663; 
Thorp  V.  Carvalho,-  36  N.  Y.  Supp.  1,  4,  14 
Misc.  Rep.  554;  Reynolds  v.  Price  (Ey.)  56 
S.  W.  502,  503;  Rich  v.  Mclnemy,  15  South. 
663,  665,  103  Ala.  345,  49  Am.  St  Rep.  32. 

In  order  to  make  a  cause  of  false  im- 
prisonment, malice  and  want  of  probable 
cause  are  not  necessary  ingredients.  There 
may  be  false  imprisonment  without  the  ex- 
istence of  malice  or  want  of  probable  cause. 
These  are  necessary  in  law  for  malicious 
prosecution,  but  not  for  false  imprisonment 
Dougherty  r.  Snyder,  71  S.  W.  463,  465,  97 
Mo.  App.  495  (citing  Monson  t.  Rouse,  86  Mo. 
App,  102). 

In  false  imprisonment  It  is  the  general 
rule  that  malice  will  be  inferred  from  the 
want  of  probable  cause  for  the  prosecution. 
McCarthy  v.  De  Armit,  99  Pa.  63,  71. 

The  question  of  malice  in  an  action  for 
false  imprisonment  is  immaterial,  except  so 
far  as  it  affects  the  measure  of  damages. 
Johnson  y.  Ronton,  53  N.  W.  995,  997,  35 
Neb.'  898;  Thorp  v.  Carvalho,  36  N.  Y.  Supp. 
1,  4,  14  Misc.  Rep.  554. 

Where  the  detention  is  illegal,  the  action 
will  lie,  without  regard  to  the  innocence  of 
the  defendant  in  his  intention.  Snead  v. 
Bonnoil,  59  N.  B.  899,  900.  166  N.  Y.  325. 

Malice  is  not  material,  except  in  aggra- 
vation of  damages;  nor  is  probable  cause  of 
guilt  on  the  part  of  the  party  imprisoned, 
when  the  imprisonment  is  under  a  criminal 
charge,  material,  except  as  it  may  be  ren- 
dered so  by  the  provisions  of  Code,  IS  4262, 
4266,  in  cases  to  which  these  sections  are  ap- 
plicable. If  the  imprisonment  Is  under  legal 
process,  but  the  prosecution  has  been  com- 
menced and  carried  on  maliciously  and  with- 
out probable  cause,  terminating  in  the  dis- 
charge of  the  defendant  it  is  malicious  prose- 
cution, and  not  false  imprisonment.  Rich  v. 
Mclnemy,  15  South.  663,  665,  103  Ala.  345, 
49  Am.  St  Rep.  32. 

An  action  for  false  imprisonment  is  for 
the  defendant  having  done  that  which  upon 
the  stating  of  it  is  manifestly  illegal.  Lord 
Mansfield,  in  Johnstone  v.  Sutton,  1  Term  R. 
544.  Thus  a  complaint  charging  that  plain- 
tiff was  arrested  on  complaint  of  the  defend- 
ant; that  each  of  the  statements  in  the  de- 
fendant's complaint  was  false,  and  was 
known  to  be  false  at  the  time  he  made  it; 
that  the  complaint  was  made  without  prob- 
able cause  and  maliciously,  with  Intent  on 
his  part  to  injure  the  plaintiff  and  to  cause 
him  to  be  arrested;  that  the  plaintiff  was 
taken  before  a  police  justice,  and  subsequent- 
ly before  the  court  of  special  sessions,  and 
upon  a  fftlse  statement  made  by  the  defend- 


ant that  it  would  benefit  the  plaintiff  so  to 
do,  and  would  terminate  the  proceedings 
against  him,  and  would  secure  the  plaintiff's 
release  from  arrest  and  imprisonment,  the 
plaintiff,  believing  these  statements,  and  un- 
\  der  duress  and  threats  of  a  long  imprison- 
ment and  not  knowing  the  consequences  of 
his  so  doing,  did  formally  plead  guilty  of  the 
alleged  crime,  though  he  was  not  guilty,  as 
the  defendant  well  knew,  wh^eupon  the 
plaintiff  was  sentenced  to  imprisonment  and 
remained  imprisoned  about  10  montha-Hloes 
not  state  an  action  tor  false  imprisonment 
Johnson  v.  Girdwood,  28  N.  Y.  Supp.  151, 152, 
7  Misc.  Rep.  661. 

Kalieiona  proseentloB  diattnsvisked. 

False  imprisonment,  more  especially  in 
dvil  actions,  is  sometimes  termed  in  legal 
language  "malicious  arresf*;  and  an  action 
for  this  precise  form  of  injury  requires  the 
same  allegations  of  proof  of  malice  and  want 
of  probable  cause  as  an  action  for  malicious 
prosecution.  The  distinction  between  false 
imprisonment  and  malicious  prosecution  is 
well  established.  When  the  arrest  is  upon 
valid  process  by  a  court  having  Jurisdiction, 
trespass  for  false  Imprisonment  will  not  lie, 
though  such  arrest  is  maliciously  procured 
by  the  prosecutor  without  probable  cause. 
Seeger  v.  Pfelfer,  85  Ind.  13^  15. 

There  is  a  marked  distinction  between 
malicious  prosecution  and  false  imprison- 
ment At  common  law  the  former  was  a 
subject  of  an  action  of  trespass  on  the  case, 
while  for  the  latter  trespass  vl  et  armis  was 
the  remedy.  If  the  imprisonment  is  under 
legal  process,  but  the  action  has  been  com- 
menced and  carried  on  maliciously  and  with- 
out probable  cause,  it  is  malicious  prosecu- 
tion. If  it  has  been  extrajudicial,  without 
legal  process,  it  is  false  imprisonment  In 
Turpin  v.  Remy  (Ind.)  3  Blackf.  210,  it  was 
said  by  Stevens,  J.:  "An  action  for  mali- 
cious prosecution  can  only  be  supported  for 
the  malicious  prosecution  of  some  legal  pro- 
ceeding before  some  Judicial  officer  or  tri- 
bunal. If  the  proceedings  complained  of  are 
extrajudicial,  the  remedy  is  trespass,  and  not 
I  an  action  on  the  case  for  a  malicious  prosecu- 
!  tion.*'  Goiter  v.  Lower,  85  Ind.  285,  286,  9 
Am.  Rep.  735. 

An  action  for  malicious  prosecution,  and 
not  an  action  for  assault  and  false  imprison- 
ment is  the  proper  remedy  when  an  arrest 
is  made  by  a  duly  qualified  officer,  under  pro- 
cess fair  on  its  face  and  issued  from  a  court 
of  competent  Jurisdiction;  the  suit  b^ng 
based  on  a  failure  to  enter  the  writ  in  court 
Lisabelle  v.  Hubert  50  Aa  837,  23  B.  L  456. 

Partieipatioa  by  def  eadaat. 

Where  a  person  was  arrested  imder  a 
legal  warrant  and  by  a  proper  officer,  yet  if 
one  of  the  objects  of  the  arrest  was  to  extort 
money  or  property,  or  enforce  settlement  (tf 
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a  dwU  claim,  such  arrest  Is  a  "false  Impris- 
oninenf '  by  all  who  have  dlrectlj  or  Indirect- 
ly procured  the  same,  or  participated  therein 
for  any  such  purpose.  Hackett  t.  King,  88 
(6  Allen)  68,  00. 


If  a  party  authorizes,  encourages,  di- 
rects, or  assists  an  otBcer  to  do  an  unlawful 
act,  or  procures  an  unlawful  arrest  without 
process,  or  participates  in  the  unlawful  arrest 
or  imprisonment,  such  party  is  liable.  Miller 
Y.  Fano,  66  Pac.  183,  134  Cal.  103. 

It  is  a  direct  wrong  or  illegal  act,  in 
which  the  defendant  must  have  participated, 
or  which  must  have  been  of  his  direct  or  in- 
direct procurement  Limbeck  v.  Gerry,  89 
N.  Y.  Supp.  95,  15  Misc.  Rep.  663w 

As  personal  iajiirjr. 

See  "Personal  Injury.** 

FALSE  IN8TKUMENT. 

According  to  the  ordinary  and  proper 
meaning  of  the  word  "false,''  as  applied  to 
a  note  or  other  instrument  in  writing,  "we 
always  understand  one  that  is  counterfeit, 
and  not  genuine;  an  instrument  by  which 
some  one  has  attempted  to  imitate  another's 
personal  act,  and  by  means  of  such  imitation 
to  cheat  and  defraud,  and  not  the  doing  of 
something  in  the  name  of  another,  which 
does  not  profess  to  be  the  other's  personal 
act,  but  that  of  the  doer  thereof,  who  claims 
by  the  act  Itself  to  be  authorized  to  obligate 
the  individual  for  whom  he  assumes  to  act." 
State  ▼.  Wilson,  9  N.  W.  28,  29,  28  Minn.  52. 

An  indictment  charging  that  the  defend- 
ant feloniously  uttered  a  certain  false, 
forged,  and  counterfeit  treasury  note  neces- 
sarily implies  that  the  instrument  so  charac- 
terized is  not  genuine,  but  only  purports  to 
be,  or  is  in  the  similitude  of  such  an  instru- 
ment The  argument  that  the  phrase  "false, 
forged,  and  counterfeit  treasury  note"  can 
have  no  meaning,  because,  if  the  instrument 
be  false  and  forged,  it  is  not  a  treasury  note, 
and,  tf  it  is  a  treasury  note,  it  cannot  be  false 
or  forged,  is  without  foundation,  because 
good  usage  justifies  such  a  form  of  expres- 
sion, and  every  one  readily  understands  that 
what  is  meant  Is  a  forged  paper  in  the  simili- 
tude of  a  bank  note,  or  which  on  its  face  ap- 
pears to  be  such  a  note.  United  States  v. 
Howell,  78  U.  S.  ai  Wall.)  432,  430,  20  L.  Ed. 
195. 

A  false,  forged  and  counterfeited  bank 
note  is  defined  by  Mr.  Justice  Miller  as  **a 
forged  paper  in  the  similitude  of  a  banic  note, 
or  which  on  its  face  appears  to  be  such  a 
note."  United  States  v.  Owens  (U.  S.)  37 
Fed.  112,  115. 

FAI.8C  JUDGMENT 

See  "Writ  of  False  Judgment'* 


FAI.SE  KAXINQ*-FAJUB(ELT 

The  word  "falsely,"  as  used  in  4  Stat 
121,  providing  a  penalty  against  any  one  who 
shall  falsely  make,  forge,  or  counterfeit  any 
silver  coin,  etc.,  implies  that  there  must  be 
a  fraudulent  or  criminal  intent  in  the  act. 
The  statute  contemplates  no  other  intent  in 
the  act  of  making,  as  necessary  to  constitute 
the  crime,  but  that  of  disposing  of  or  passing 
the  spurious  coin  as  true  and  genuine.  If 
made  for  any  other  purpose,  though  that  pur- 
pose is  not  a  Justifiable  or  defensible  one  in 
a  moral  aspect,  the  party  does  not  incur  the 
legal  guilt  contemplated  by  the  statute. 
United  States  v.  King  (U.  S.)  26  Fed.  Cas. 
787;  United  States  v.  Otey  (U.  S.)  31  Fed. 
68,  69. 

A  statute  making  it  criminal  to  falsejy 
make,  forge,  or  counterfeit  the  coin  of  the 
United  States,  means  to  make  something  in 
the  resemblance  or  similitude  of  such  coin. 
United  States  v.  Otey  (U.  S.)  81  Fed.  68,  69. 

Alteration  or  addition  to  instmment. 

A  false  making  has  been  said,  in  East  P- 
C,  852,  in  defining  forgery  as  a  false  making, 
etc.,  of  any  written  instrument  to  include 
every  alteration  of  or  addition  to  a  true  in- 
strument United  States  v.  Watkins,  28 
Fed.  Gas.  419,  445.      > 

As  making  false  statement* 

The  word  "falsely"  means  in  opposition 
to  the  truth.  Hev.  St.  |  5421  [U.  S.  Gomp. 
St  1901,  p.  36671,  making  it  an  offense  to 
falsely  make,  etc.,  any  deed  or  writing  for 
the  purpose  of  obtaining  money  from  the- 
government  the  words  ''falsely  make,** 
mean  to  state  in  the  certificate  that  which  is 
not  true,  and  not  merely  relating  to  the  tech- 
nical execution  of  the  Instrument  itself,  so 
that  the  making  of  an  afildavit  or  certificate 
which  is  genuine  in  itself,  but  contains  false 
statements,  is  witliin  the  statute.  United 
States  V.  Hartman  (U.  8.)  65  Fed.  490,  491. 

"False  making,"  as  used  in  Bev.  St.  i 
5421  [U.  S.  Gomp.  St  1901,  p.  3667],  provid- 
ing  a  punishment  for  the  false  making  of  a 
writing,  may  be  said  to  be  synonymous  with 
forging.  United  States  v.  Staats,  8  How.  41, 
12  L.  Ed.  979.  Making  or  procuring  to  be 
made  an  aflidavit  with  the  false  statements 
that  a  pension  claimant  and  identifying  wit- 
nesses appeared  before  a  notary,  and  that  the 
alleged  afilants  subscribed  their  names  and 
were  sworn  in  his  presence,  where  all  the 
signatures  are  given,  and  no  part  has  been 
altered,  forged,  or  counterfeited,  is  not  indict- 
able uDdcr  such  statute.  United  States  v. 
Moore  (U.  S.)  60  Fed.  788,  739. 

As  making  fictitions  instrament. 

The  Supreme  Court  in  State  v.  Young, 
46  N.  H.  266,  88  Am.  Dec.  212,  said  that  to- 
forge  or  counterfeit  is  to  falsely  make»  and 
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an  alteration  of  a  writing  must  be  falsely 
made  to  make  it  a  forgery  in  common  law 
or  by  oxa  statute.  The  term  "falsely,"  as 
applied  to  making  or  altering  a  writing,  in 
order  to  make  a  forgery,  bas  reference,  not 
to  the  contents  or  tenor  of  the  writing,  or 
to  the  facts  stated  in  a  writing,  because  a 
writing  containing  a  tme  statement  may  be 
forged  or  counterfeited,  as  well  as  any  other; 
but  it  implies  that  the  paper  or  writing  is 
false,  not  genuine,  and  fictitious,  not  a  true 
writing,  without  regard  to  the  truth  or  false- 
hood of  the  statement  it  contains.  People 
V.  Bendit,  43  Pac.  901,  902,  111  Cal.  274,  31 
L.  R.  A.  831,  52  Am.  St.  Rep.  186;  Rohr  y. 
State.  38  Ati.  673.  675,  60  N.  J.  Law,  676. 

The  term  "falsely,**  as  applied  to  mak- 
ing a  promissory  note,  in  order  to  constitute 
forgery,  has  reference,  not  to  the  contract 
or  tenor  of  the  instrument,  in  the  fact  stated 
in  the  writing,  because  a  note  or  writing 
containing  a  true  statement  may  be  forged  or 
counterfeited,  as  well  as  any  other,  but  it 
implies  that  the  writing  is  false,  not  genuine, 
and  fictitious,  not  a  true  writing,  without  re- 
gard to  the  truth  or  falsehood  of  the  state- 
ment it  contains.  The  note  in  itself  must 
be  false,  not  genuine;  a  counterfeit,  and  not 
the  true  statement  which  it  purports  to  be. 
A  person  may  falsely  make  a  note,  yet  the 
note  be  true  in  point  of  fact,  or  he  may  make 
a  note  which  is  false  in  fact  It  is  the  for- 
mer, the  false  making  of  the  note  with  the 
intent  to  defraud,  which  is  the  essential  in- 
gredient of  the  crime  of  forgery.  State  v. 
Wheeler,  25  Pac.  394,  395,  20  Or.  192, 10  L.  R. 
A.  779,  23  Am.  St  Rep.  119. 

FALBE  MEASURE. 

See  "False  Weight'* 

fai.se  packed. 

Car  loads  of  corn  were  ''false  packed" 
where  upon  the  surface  the  com  was  sound 
and  came  up  to  the  description  of  the  seller, 
but  beneath,  beginning  at  a  depth  of  some 
two  feet,  the  corn  was  musty  and  blue-eyed. 
MUler  V.  Moore,  83  Ga.  684,  10  S.  B.  3G0,  6 
L.  R.  A.  374,  20  Am.  ^t  Rep.  329. 

FAX.se  PERSITASION. 

The  term  "false  or  fraudulent  persua- 
sion** Is  equivalent  to  the  terms  "induce- 
ment," "promise,"  "artifice,"  or  "deception." 
Graham  ▼.  McReynolds,  18  S.  W.  272,  273, 
90  Tenn.  (6  Pickle)  673. 

fai.se  plea. 

"False,"  as  used  in  Sup.  Ct  Rule  79, 
providing  that  false  and  frivolous  pleas  will 
be  stricken  out  on  motion,  has  the  same 
meaning  as  the  word  "sham"  when  used  in 
reference  to  pleadings.    "Neither  term  neces- 


sarily includes  the  idea  of  an  artificial  con- 
struction of  the  plea,  or  doubt  as  to  the  legal 
character  of  the  defense  upon  its  face.  The 
defense  may  be  entirely  dear  Im  form,  but 
nevertheless  sham,  for  the  sole  reason  that 
it  is  false.**  People  v.  MoOmnbez;  18  N.  Y. 
315,  821,  72  Am.  Dec  51S. 

A  false  plea  is  one  that  sets  up  new  mat- 
ter in  avoidance  of  the  action  which  defend- 
ant fails  in  supporting,  or  one  which  subjects  ' 
a  plaintiff  to  an  expense  additional  to  what 
otherwise  would  be  necessary  to  show  his 
right  of  recovery.  The  plea  of  the  general 
issue  cannot  be  considered  a  false  plea,  and, 
where  the  pleas  of  "non  assumpsit**  and  "non 
assumpsit  Infra'*  are  pleaded  by  adminis- 
trators, they  are  not  false  pleas.  Pierson  v. 
Evans  (N.  Y.)  1  Wend.  30,  81, 

FALSE  PRACTICE. 

Act  March  3,  1863,  |  1,  providing  that, 
if  any  owner,  consignee,  or  agent  of  any 
goods  shall  enter  or  attempt  to  .enter  such 
goods  by  means  of  any  false  or  fraudulent 
practice  or  appliance,  such  goods  shall  be 
forfeited,  does  not  mean  that  any  false  prac- 
tice with  refereuce  to  the  goods  that  he  sells 
would  warrant  a  forfeiture,  but  that  the 
party  must  make  the  entry  by  means  of  such 
false  practice  or  appliance,  and,  where  an 
oath  is  requisite  and  necessary  as  a  means 
and  condition  precedent  to  admitting  the 
goods  to  entry,  a  false  and  fraudulent  state- 
ment in  such  oath  as  to  the  character  of  the 
goods  constitutes  an  entry  by  false  practice 
or  appliance  within  the  meaning  of  the  stat- 
ute.  United  States  v.  Cargo  of  Sugar  (U.  8.) 
25  Fed.  Gas.  288. 

FAI.se  PRETENSE. 

See  "Under  False  Pretenses.'* 
Other  false  pretense,  see  "Other.** 

If  the  expression  "false  pretenses**  be 
taken  in  its  most  extensive  sense,  it  might 
at  first  view  be  doubted  whether  a  fraud 
could  be  committed  without  a  false  pre- 
tense, for  falsehood  and  deceit  are  the  es- 
sence of  fraud;  but  the  phrase  "false  pre- 
tenses" has  become  familiar  to  the  lawyer's 
ear,  and  ever  since  St  30  Geo.  II,  c.  24, 
which  made  certain  frauds  upon  individuals 
Indictable  which  were 'not  indictable  by  the 
common  law,  the  phrase  has  acquired  a 
technical  character,  and  has  generally  been 
understood  as  descriptive  of  such  false  pre- 
tenses as  were  punishable  by  that  statute, 
and  as  would  make  those  frauds  indictable 
which  were  not  so  before.  United  States  v. 
Watkins  (U.  S.)  28  Fed.  Oas.  419,  42& 

A  false  pretense  is  defined  to  be  a  rep- 
resentation of  some  facts  or  circumstances 
calculated  to  mislead,  which  are  not  true. 
Commonwealth  y.  Drew,  86  Mass.  (19  Pick.) 
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179;  People  t.  Jordan,  4  Pac  778,  775,  66 
Oal.  10,  66  Am.  Rep.  73.  It  is  an  essential 
element  that  the  pretense  must  be  false.  If 
it  is  not  false,  though  belieyed  to  he  so  hy 
the  person  employing  it,  it  is  not  sufficient 
People  ▼.  Reynolds,  88  N.  W.  923,  925,  71 
Mich.  843. 

False  pretenses  are  false  representations 
and  statements,  made  with  a  fraudulent  de- 
sign or  a  representation  of  some  fact,  cal- 
culated to  mislead,  which  is  not  true.  State 
▼.  Grant,  53  N.  W.  120.  121.  86  Iowa,  216. 

"A  false  pretense  is  such  a  fraudulent 
representation  of  an  existing  or  past  fact, 
by  one  who  knows  it  not  to  be  true,  as  is 
adapted  to  induce  the  person  to  whom  it  is 
made  to  part  with  something  of  value.*' 
State  y.  Vandimark,  85  Ark.  896^  400  (citing 
2  Bish.  Gr.  Law,  §  415);  People  ▼.  Jordan,  4 
Pac.  778.  775,  66  Cal.  10,  56  Am.  Rep.  78; 
People  ▼.  Wasservogle,  19  Pac.  270,  77  Cal. 
173;  State  T.  Knowlton,  39  Pac.  966,  968, 
11  Wash.  512;  State  v.  Fooks,  21  N.  W.  561. 

65  Iowa,  196;  Oommon wealth  y.  Henry,  22 
Pa.  (10  Harris)  253.  256;  Jacksoft  v.  People, 
18  N.  B.  286,  290,  126  III.  139;  State  ▼.  Lynn 
(Del.)  51  Ati.  878.  882,  3  Pennewlll,  316; 
Taylor  t.  Commonwealth.  15  Ky.  Law  Rep. 
49.  51,  22  S.  W.  217,  218,  94  Ky.  281.  283; 
Winnett  v.  State,  10  O.  C.  D.  245,  249;  State 
y.  Haines,  23  S.  C.  170.  173.  And  such  is 
its  use  in  Rev.  Code,  |  7489.  providing  the 
punishment  for  obtaining  the  signature  or 
property  of  another  by  color  or  aid  of  any 
false  token  or  writing  or  other  false  pretense. 
State  V.  Stewart,  88  N.  W.  869.  870,  9  N  D. 
409. 

An  allegation  that  one  obtained  the 
goods  of  another  by  false  pretenses  or  by 
cheating  is  not  in  the  legal  sense  a  charge  of 
a  crime;  for  it  may  be  true,  and  yet  no  crime 
may  have  been  committed.    People  v.  Brady, 

66  N.  Y.  182,  188. 

The  word  ''pretense."  as  used  in  statutes 
in  relation  to  obtaining  property  by  false 
pretenses,  has  not  been  regarded  by  the 
courts  in  its  lexicographic  sense,  but  they 
have  attached  to  it  a  legal  and  technical 
meaning.    McKenzie  v.  State,  11  Ark.  594. 

Coastttneiftt  elemeats. 

To  constitute  the  offense  of  obtaining 
money  by  false  pretenses  several  things 
must  concur.  There  must  be  an  intention 
to  cheat  or  defraud  some  person.  For  that 
purpose  some  false  pretense  must  be  de- 
signedly obtained,  and  the  fraud  must  be 
accomplished  by  means  of  the  false  pretense, 
or,  if  not  wholly  by  that  means,  it  must 
have  had  such  a  material  effect  on  the  mind 
of  the  party  defrauded  that  without  it  he 
would  not  have  parted  with  the  money  or 
property  alleged  to  have  been  fraudulently 
obtained.  Wyman  v.  Wilmarth,  46  N,  W. 
190,  191,  1  S.  D.  172. 


To  constitute  the  offense  of  obtaining 
money  on  false  pretenses  four  things  must 
concur:  (1)  There  must  be  an  intent  to  de- 
fraud. (2)  There  must  be  an  actual  fraud 
committed.  (3)  False  pretenses  must  be  used 
for  the  purpose  of  perpetrating  the  fraud. 
(4)  The  faise  pretenses  must  be  the  cause 
which  induced  the  owner  to  part  with  his 
property.  People  v.  Jordan,  4  Pac.  773,  776. 
66  Cal.  10,  66  Am.  Rep.  73  (citing  2  Bi^h.  Cr. 
Law.  S  415). 

The  facts  which  constitute  the  crime 
of  false  pretenses  are,  first,  the  pretenses; 
second,  their  falsity;  third,  the  fact  of  ob- 
taining the  property  by  reason  of  the  pre- 
tenses; fourth,  the  knowledge 'on  the  part 
of  the  accused  of  their  falsity;  fifth,  the  in- 
tent to  defraud.  Haines  v.  Territory,  13  Pac. 
8,  12,  8  Wyo.  167. 

A  false  pretense,  within  the  meaning 
of  Rev.  St.  §  70.  must  relate  to  a  past  event 
or  an  existing  fact  Any  representation  or 
assurance  in  relation  to  a  future  transaction 
is  not  sufficient.  Winnett  v.  State,  10  O.  C 
D.  246.  249. 

A  false  pretense  must  not  only  be  predi- 
cated of  an  existing  fact,  but  the  false  rep- 
resentation must  be  made  with  intent  to 
defraud,  and  the  person  must  rely  on  it  Peo- 
ple V.  Ward,  8  N.  Y.  Cr.  R.  483,  504. 

A  representation,  in  order  to  constitute 
a  false  pretense,  must  be  one  of  a  material 
fact  calculated  to  deceive.  Commonwealth 
V.  Stevenson,  127  Mass.  446.  448. 

Deception  of  ordinarily  Intolllsent  per* 
son. 

"False  pretense.*'  as  used  in  2  Rev  St 
1876.  p.  436,  S  27.  providing  for  the  punish- 
ment of  any  person  who  by  any  false  pre- 
tense obtains  the  signature  of  any  person  to 
any  written  instrument  or  obtains  anything 
of  value,  does  not  mean  every  false  pretense, 
but  such  a  false  representation  of  alleged 
existing  facts  as  might  deceive  a  man  of 
common  intelligence.  Clifford  v.  State.  56 
Ind.  245,  248.  Or  must  be  a  pretense  of  some 
existing  fact,  made  for  the  purpose  of  in- 
ducing the  person  to  part  with  his  property, 
and  to  which  a  person  of  ordinary  caution 
would  give  credit.  Bonnell  v.  State.  64  Ind. 
498,  503.  See,  also.  Commonwealth  v.  Hutch- 
inson (Pa.)  2  Pars.  Eq.  Cas.  309,  316. 

False  pretense,  sufficient  to  authorize 
an  indictment  for  swindling,  '*need  not  be 
such  an  artificial  device  as  will  impose  upon 
a  man  of  ordinary  prudence  and  caution,  nor 
need  it  be  such  as  cannot  be  guarded  against 
by  ordinary  caution;  but  if  the  pretense  was 
absurd  or  irrational,  or  if  the  injured  party 
knew  its  falsity,  or  had  the  means  of  in- 
stantly detecting  it.  he  could  not  have  be- 
lieved it  or  been  deceived  by  It  and  it  does 
not  constitute  a  false  pretense."  Bucks  lew 
V.  State,  11  Tex.  App.  352. 
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The  pretense  need  not  be  such  as  will 
impose  on  a  man  of  ordinary  caution,  and 
need  not  be  calculated  to  deceive  a  person 
of  ordinary  prudence  and  caution.  If  the 
false  pretenses  were  made  with  the  desi^m 
of  deceiring,  and  thereby  obtaining  credit 
or  property,  and  have  that  effect,  the  guilty 
party  cannot  escape  on  the  ground  of  the 
weak  credulity  of  his  yictim.  State  t.  Fooks, 
21  N.  W.  561,  66  Iowa,  196;  State  T.  Knowl- 
ton,  89  Pac.  966,  968. 11  Wash.  512. 

Under  Bums'  Ann.  St.  1894,  S  2352  (Hor- 
ner's Ann.  St  1897,  S  2204),  declaring  guilty 
of  an  offense  one  who,  with  intent  to  defraud 
another,  designedly  by  a  false  pretense  ob- 
tains from  any  person  any  money,  the  false 
pretense  need  not  be  such  that  a  man  of  or- 
dinary caution  and  prudence  would  give  it 
credit,  or  that  It  could  not  be  guarded  against 
by  ordinary  care  and  prudence.  Lefler  t. 
State,  64  N.  B.  439,  440,  153  Ind.  82,  45  L. 
R.  A.  424.  74  Am.  St  Rep.  300. 

In  the  earlier  cases  it  was  said  that  the 
false  pretenses,  to  warrant  an  indictment  for 
obtaining  money  by  false  pretenses,  must  be 
such  as  would  deceiye  a  person  of  ordinary 
intelligence  and  prudence.  State  ▼.  Magee, 
11  Ind.  154;  Leobold  y.  State,  33  Ind.  484; 
Bonnell  ▼.  States  64  Ind.  498.  And  the  later 
cases  of  Shaffer  y.  State,  100  Ind.  365,  Wag- 
oner y.  State,  90  Ind.  504,  and  Miller  y.  State, 
79  Ind.  198»  held  that  whether  or  not  the 
false  pretenses  are  such  as  are  calculated  to 
deceiye  a  person  of  ordinary  caution  and 
prudence  is  a  question  of  fact  for  the  jury; 
and  again  in  State  y.  Burnett  119  Ind.  392, 
21  N.  B.  972,  it  was  held,  on  a  motion  to 
quash  the  indictment  that  the  false  repre- 
sentations must  be  of  such  a  character  that 
a  man  of  ordinary  intelligence  is  justified  in 
relying  on  them.  But  in  England  and  many 
of  the  states  the  rule  is  that  any  pretense 
which  deceiyes  the  person  defrauded  Is  suf- 
ficient to  sustain  an  indictment.  2  Russ. 
Grimes  (9th  Am.  Ed.)  619-700;  Rose.  Gr. 
Ey.  (7th  Am.  Ed.)  487,  488;  2  Bish.  Ot.  Law, 
SS  433-436;  Reg.  y.  WooUey,  1  Denison,  Gr. 
CSas.  559,  4  Goz,  0.  G.  191;  3  Gar.  &  K.  98; 
2  East  P.  G.  c.  8,  pp.  827-831;  Reg.  y.  Jes- 
sop,  Dears  &  B.  Grown  Gas.  442,  7  Gox,  G. 
a  399;  Reg.  y.  Giles,  Leigh  &  G.  502,  10  Gox, 
G.  O.  44;  Johnson  y.  State,  36  Ark.  242; 
State  y.  Montgomery,  5tf  Iowa,  195,  9  N.  W. 
120;  People  y.  Pray,  1  Mich.  N.  P.  69;  State 
V.  Williams,  12  Mo.  App.  415;  Golbert  y. 
State,  1  Tex.  App.  314;  In  re  Greenough,  31 
Vt  279-290;  Watson  y.  People,  87  N.  Y.  561; 
People  y.  Gourt  of  Oyer  and  Terminer  of 
New  York  Go.,  83  N.  Y.  436-449;  People  v. 
Gole  (Sup.)  20  N.  Y.  Supp.  505;  People  y. 
Rice,  128  N.  Y.  649,  29  N.  E.  146;  State  y. 
Mills,  17  Me.  211;  Smith  y.  State,  55  Miss. 
531;  Watson  y.  State,  84  Tenn.  (16  Lea)  604; 
Bowen  y.  State,  68  Tenn.  (9  Baxt.)  45,  40 
Am.  Rep.  71;  Gommonwealth  y.  Henry,  22 
Pa.  (10  HaiTis)  258;  Thomas  t.  People,  113 


111.  631;  Gowen  y.  People,  14  DL  (4  Peck) 
348;  BarUett  y.  State,  28  Ohio  St  669,  670. 
Bishop  says  that  with  due  regard  to  the 
facts  of  human  life,  a  court  cannot  direct  a 
jury  to  weigh  a  pretense  and  argument  or 
an  inducement  to  action  in  any  other  scale 
than  that  of  its  effect  2  Bish.  Gr.  Law  (7th 
Ed.)  §S  433,  43a  The  simple  and  credulous, 
according  to  Dr.  Wharton,  are  as  much  un- 
der the  shelter  of  the  law  as  are  the  astute. 
2  Whart  Gr.  Law  aoth  Ed.).  SS  118,  1192. 
Under  these  authorities  the  court  decided, 
and  in  so  doing  definitely  oyerruled  the 
earlier  cases,  that  the  false  pretenses  neces- 
sary to  warrant  an  indictment  under  Bums' 
Ann.  St  1894,  S  2552,  declaring  guilty  of  an 
offense  one  who,  with  the  intent  to  defraud, 
designedly  hy  a  false  pretense  obtains  from 
any  person  any  money,  need  not  be  such 
that  a  man  of  ordinary  caution  and  pru- 
dence would  giye  it  credit  or  that  it  could 
not  be  guarded  against  by  ordinary  care  and 
pradence.  Lefler  y.  State,  64  N.  B.  439,  440, 
153  Ind.  82. 

"False  pretenses,*'  as  used  in  Act  July 
12,  1842,  abolishing  imprisonment  for  debt 
unless  the  debt  was  one  created  by  false 
pretenses,  meant  any  pretense  sufficient  to 
impose  on  the  indiyidual  to  whom  it  was 
made,  and  thereby  induce  him  to  part  with 
his  property.  If  the  statement  was  made 
or  pretense  used  with  the  intent  to  cheat 
and  defraud,  the  false  pretense  creates  the 
credit  giyen  to  the  yendee.  Gommonwealth 
y.  Poulson  (Pa.)  2  Pars.  Bq.  Gas.  326,  32& 

It  is  not  the  policy  of  the  law  to  punish 
criminally  mere  priyate  wrongs,  and  the 
statute  may  not  regard  naked  lies  as  false 
pretenses.  It  requires  some  artifice,  some 
deceptiye  contriyance,  wlii<±  will  be  likely 
to  mislead  a  person  or  throw  him  off  his 
guard.  He  may  be  weak  and  confiding,  and 
his  yery  imbecility  and  credulity  should  re- 
ceiye  all  practical  protection.  But  it  would 
be  inexpedient  and  unwise  to  regard  eyery 
priyate  fraud  as  a  legal  crime.  It  would  be 
better  for  society  to  leaye  them  to  dyil  rem- 
edies. Gonmionwealth  y.  Drew,  86  Mass.  (19 
Pick.)  179, 184.  The  representation,  howeyer, 
must  be  an  artfully  contriyed  story,  which 
would  naturally  haye  an  effect  on  the  mind 
of  the  person  addressed;  an  ingenious  con- 
triyance or  unusual  artifice  against  which 
common  sagacity  and  the  exercise  of  ordi- 
nary caution  would  not  be  a  sufficient  guard. 
People  y.  Grissie  (N.  Y.)  4  Denio,  525,  627. 

Defendant  atnst  derlye  beneflt* 

A  circuit  clerk,  who  issued  a  series  of 
false  and  fraudulent  witness  certificates  and 
placed  them  in  the  bands  of  a  third  person 
to  sell,  cannot  be  conyicted  of  receiying  mon- 
ey under  false  pretenses,  where  the  third 
person  acts  honestly  in  selling  them,  and 
where  no  part  of  the  money  receiyed  by  such 
third  person  was  eyer  tamed  oyer  to  the 
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cJerk,  though  the  purchaser  relied  on  the 
clerk's  representation  that  the  certificates 
were  all  right  In  order  to  convict  him  of 
the  offense  charged,  it  was  necessary  that 
the  money  obtained  or  some  part  thereof 
shaU  have  been  obtained  by  him  or  for  him. 
Bracey  ▼.  State,  8  South.  165,  64  Miss.  26. 

False  repres«ntation  distlaBnlshed. 

See  ''False  Representation.'* 

Intent  or  pnrpose. 

If  a  man  tells  a  positive  lie,  the  fact  of 
lying  alone  is  not  a  pretense,  within  the 
statute  punishing  false  pretenses;  but  the 
moment  be  uses  that  lie  to  effect  an  object 
to  the  disadvantage  of  another  it  is  a  false 
pretense.    State  y.  Newell,  1  Mo.  248,  252. 

To  constitute  the  offense  of  obtaining 
goods  on  false  pretenses  there  must  be  an 
intent  by  false  representations  to  swindle  a 
party  who  is  intended  to  be  the  victim  of 
such  false  representations.  There  must  be 
an  intent  to  cheat  or  defraud.  This  may  be 
inferred  from  false  representations,  however. 
The  pretenses  must  consist  of  the  statement 
of  some  pretended  existing  fact,  made  for 
the  purpose  of  inducing  the  prosecutor  to 
part  with  his  property.  It  is  not  necessary 
that  the  false  pretenses  should  be  the  sole 
inducement  which  moved  the  prosecutor  to 
part  with  his  property.  It  is  sufficient  that 
they  materially  contribute  to  this  end,  with- 
out which  be  would  not  have  parted  with 
his  property.  Cowan  v.  State,  56  S.  W.  751, 
752,  41  Tex.  Or.  R  617. 

A  false  representation  by  which  a  man 
may  be  cheated  into  his  duty  is  not  within 
the  statute  against  obtaining  property  by 
false  pretenses.  People  v.  Thomas  (N.  T.) 
3  Hill,  169.  Thus,  where  an  agent  obtained 
personal  property  belonging*  to  his  principal 
by  means  of  false  statements  from  another, 
bnt  did  not  intend  to  defraud  such  other, 
the  false  statement  being  made  merely  to 
enable  the  principal  to  obtain  the  immediate 
possession,  to  which  he  was  entitled,  he  was 
not  guilty  of  obtaining  property  by  false 
pretenses.  In  re  Cameron,  24  Pac.  90,  91, 
44  Kan.  64,  21  Am.  St.  Rep.  262. 

In  a  penal  statute  false  pretenses  include 
every  species  of  fraudulent  pretenses,  and 
the  nature  of  the  transaction  is  immaterial, 
if  it  be  for  money  to  be  obtained  in  the 
manner  indicated  in  the  statute.  If  there  is 
a  false  representation  designedly  made  with 
the  intent  to  cheat  and  defraud,  it  is  enough 
to  satisfy  the  requirement  of  the  law.  Wat- 
son T.  People,  87  N.  Y.  561,  564,  41  Am.  Rep. 
397. 

A  pretense  is  not  indictable.  It  must  be 
a  false  pretense  with  intent  to  cheat  and  de- 
fraud, and  which  does  cheat  and  defraud; 
and  an  indictment  will  lie  against  one  who 
sells  land  for  a  price,  falsely  representing  it 


to  be  free  from  incumbrances,  when  it  is  in 
fact  mortgaged,  to  the  knowledge  of  the  d» 
fendant    State  v.  Munday,  78  N.  O.  460. 

To  constitute  a  false  pretense,  punish- 
able under  the  statute,  the  pretense  must  not 
only  be  false,  but  must  be  made  with  the 
design  to  obtain  money  or  property.  Bowler 
V.  State,  41  Miss.  570,  578;  Commonwealth 
V.  Drew,  36  Mass.  (19  Pick.)  179,  184;  Peo- 
ple V.  Crissie  (N.  Y.)  4  Denio,  525,  527. 

Iiaroeny  dlstlnsnislied. 

A  distinction  between  the  crimes  of  lar- 
ceny and  obtaining  money  by  false  pretense 
is  sometimes  very  narrow,  but  yet  It  is  well- 
defined.  Where  by  means  of  fraud,  con- 
spiracy, or  artifice  possession  of  property  is 
obtained  with  felonious  intent,  and  the  title 
still  remains  in  the  owner,  larceny  is  es- 
tablished; while  the  crime  is  false  pretense 
when  the  title,  as  well  as  possession,  is  ab- 
solutely parted  with.  People  v.  Rae,  6  Pac. 
1,  2,  66  Cal.  423,  56  Am.  Rep.  109;  Common- 
wealth V.  Eichelberger,  13  Atl.  422,  426,  119 
Pa.  254.  4  Am.  St  Rep.  642;  Smith  v.  Peo- 
ple, 53  N.  Y.  Ill,  114, 13  Am.  Rep.  474;  State 
V.  Kube,  20  Wis.  217,  224,  91  Am.  Dec  890. 

In  view  of  this  distinction,  where  an  ex- 
press agent  was  induced  by  false  pretenses 
to  part  with  a  package,  supposing  that  he 
was  delivering  it  to  the  husband  of  the  con- 
signee, the  offense  was  obtaining  goods  on 
false  pretenses,  rather  than  larceny.  State 
V.  Kube,  20  Wis.  217,  224,  225,  91  Am.  Dec. 
390. 

In  order  to  constitute  the  offense  of  ob- 
taining money  under  false  pretenses,  It  is 
essential  that  the  owner  shall  have  intended 
to  part  with  the  property;  and  it  is  this 
which  distinguishes  the  offense  from  the 
crime  of  larceny.  In  case  of  a  constructive 
taking  to  convert  the  goods  to  his  own  use, 
obtaining  the  goods  by  some  trick  or  artifice, 
by  which  he  obtained  possession,  we  believe 
has  not  the  effect  of  transferring  any  rigbt 
of  property  in  the  goods  from  the  owner  to 
the  party  thus  obtaining  possession.  State 
V.  Vickery,  19  Tex.  326,  331. 

Pretense  mnst  be  false. 

False  pretense  "means  not  only  a  false 
representation  as  an  existing  fact,  but  it 
must  be  a  willful  misrepresentation,  or,  in 
other  words,  the  party  must  know  that  he 
is  making  a  false  representation."  Such  is 
its  meaning  in  a  statute  making  it  criminal 
to  knowingly  and  designedly,  by  false  pre- 
tense, obtain  from  any  person  any  money, 
goods,  chattels,  or  other  effects  with  intent 
to  defraud  or  cheat.  People  v.  Conger  (N. 
Y.)  1  Wheeler,  Cr.  Cas.  448,  461. 

A  pretense,  as  applied  to  a  charge  of 
obtaining  property  under  a  false  pretense^ 
is  "the  holding  out  or  offering  to  others  some- 
thing  false  and  valxL**    Thii  may  W  done 
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either  by  words  or  actions  which  amount  to 
false  representations.  In  fact,  false  repre- 
sentations are  Inseparable  from  the  idea  of 
a  pretense.  Without  a  representation  which 
is  false,  there  can  be  no  pretense.  State  t. 
Joaquin,  43  Iowa,  131»  132. 

Promise. 

The  pretense  must  refer  to  an  existing 
fact,  and  must  not  be  promissory  in  its 
character,  but  a  representation  of  something 
which  at  the  time  is  untrue.  State  v.  Xom- 
lin,  29  N.  J.  Law  (5  Dutch.)  13,  20;  Blum 
V.  State.  20  Tex.  App.  578,  592,  54  Am.  Rep. 
530;  Commonwealth  y.  Drew,  36  Mass.  179, 
184,  185. 

False  pretense  is  the  representation  of 
some  fact  or  circumstance,  calculated  to  mis- 
lead, which  is  not  true.  A  mere  naked  lie — 
a  promise  to  do  something  in  the  future,  or 
that  something  will  happen  in  the  future — is 
not  a  false  pretense.  Commonwealth  t.  Mul- 
len, 4  Pa.  Dist  B.  656,  657. 

A  mere  promise  to  do  something  in  the 
future,  as,  for  example,  to  pay  for  goods 
purchased  at  a  future  time,  even  if  false, 
is  not  such  a  pretense  as  will  come  within 
the  terms  of  the  offense.  A  person  obtain- 
ing advances  from  a  factor  under  a  state- 
ment that  he  is  then  planting  cotton,  and 
under  a  promise  to  ship  his  cotton,  when 
made,  to  such  factor,  cannot  be  convicted 
of  obtaining  goods  under  false  pretense,  un- 
less he  was  not  at  that  time  planting  cotton. 
State  V.  Haines,  23  S.  C.  170,  173. 

The  term  "false  pretense,"  when  used  in 
a  criminal  statute,  must  be  taken  in  its  le- 
gal, and  not  its  literal,  sense,  because  in  law 
it  has  a  well-defined  and  appropriate  mean- 
ing. Roscoe  says  (Cr.  Ev.  I7th  Ed.]  478): 
'*The  false  pretense  laid  in  the  indictment 
must  be  of  some  existing  fact,  and  not  of 
some  future  event  or  mere  promise."  Bishop, 
2  Or.  Law,  $  415,  defines  it  as  such  a  fraud- 
ulent representation  of  an  existing  or  past 
fact,  by  one  who  knows  it  not  to  be  true, 
as  is  adapted  to  induce  the  person  to  whom 
it  is  made  to  part  with  something  of  value. 
The  pretense  must  be  of  some  existing  fact, 
made  for  the  purpose  of  inducing  the  prose- 
cutor to  part  with  his  property.  People  v. 
Hart,  71  N.  Y.  Supp.  492,  493,  35  Misc.  Bep. 
182  (citing  Buss.  Crimes,  81). 

A  pretense  that  a  party  will  do  an  act, 
which  he  does  not  mean  to  do,  as  a  pretense 
to  pay  for  goods  on  delivery,  is  not  a  false 
pretense,  but  a  mere  promise  for  future  con- 
duct State  V.  Mills,  17  Me.  211,  217.  See, 
also,  State  v.  King,  34  Atl.  461,  463,  67  N. 
H.  219;  Commonwealth  v.  Moore,  99  Pa.  570, 
572,  674. 

To  constitute  an  indictable  false  pre- 
tense there  must  be  at  least  a  direct  and 
positive  false  assertion  as  to  some  existing 
matter,  by  which  the  victim  is  induced  to 


part  with  his  money  or  property.  The  offenstt 
is  not  established  where  the  material  thing 
was  the  promise  of  the  accused  to  employ 
the  person  defrauded  and  to  pay  him  for  his 
services.  False  representation,  promissory 
in  its  nature,  cannot  be  the  foundation  of  a 
criminal  charge.  Banney  t.  People,  22  N» 
y.  413,  416. 

A  false  pretense  is  defined  by  Bishop  as 
such  ''a  fraudulent  representation  of  an  ex- 
isting or  past  fact  by  one  who  knows  it  not 
to  be  true  as  is  adapted  to  induce  the  per- 
son to  whom  it  is  made  to  part  with  some- 
thing of  value."  A  promise  is  not  a  pretense. 
The  essentials  of  the  crime  of  obtaining  mon- 
ey or  property  by  false  pretense  should  be- 
ef a  past  event  or  of  a  fact  having  a  pres- 
ent existence.  State  v.  De  Lay,  6  S.  W.  607, 
609;  93  Mo.  98  (citing  State  v.  Evers,  49  Mo. 
542;  State  v.  Vorback,  66  Mo.  168;  Stocking 
V.  Howard,  73  Mo.  25). 

A  false  pretense,  within  the  meaning  of 
Code  1886^  S  3811,  is  a  false  representation 
as  to  existing  or  past  facts.  A  mere  prom- 
ise, not  meant  to  be  kept,  is  not  a  false  pre- 
tense. Colly  y.  State,  55  Ala.  85.  But  one 
who  falsely  represented  himself  a  pension 
agent,  and  that  he  would  obtain  a  pension 
for  prosecutor,  and  thei-eby  obtained  money 
from  her,  was  liable  to  conviction  for  obtain- 
ing money  under  false  pretense.  Pearce  t» 
State,  22  South.  502,  503,  115  Ala.  115. 

Reliance  en  pretense. 

The  essence  of  the  crime  of  obtaining 
money  under  false  pretenses  is  that  the  false 
pretenses  should  be  of  a  past  event,  or  of  a 
fact  having  a  present  existence,  and  not  of 
something  to  happen  in  the  future,  and  that 
the  prosecutor  shall  believe  that  the  pre- 
tense was  true,  and,  confiding  in  the  truth 
of  the  pretense,  Imrt  with  his  money  or  prop- 
erty.   State  V.  Vorback,  66  Mo.  168,  172, 

To  sustain  the  charge  of  false  pretense 
it  is  not  only  essential  to  show  that  the  false 
representation  and  pretense  were  made,  but 
it  must  appear  that  those  pretenses  were  re- 
lied upon  and  that  money  was  obtained  by 
reason  thereof.  State  v.  Metsch,  15  Pac.  251» 
252,  37  Kan.  222. 

It  is  not  necessary  to  a  conviction  for 
obtaining  goods  by  false  pretenses  that  the 
pretenses  proven  to  be  false  should  be  the 
sole  or  only  inducement  to  the  credit  or  de- 
livery of  the  property.  It  is  enough  if  they 
had  so  material  an  effect  in  procuring  the 
credit  or  inducing  the  delivery  of  the  prop- 
erty that,  without  their  Influence  upon  the 
'  mind  of  the  party  defrauded,  he  would  not 
have  given  the  credit  or  parted  with  the 
property.  People  v.  Haynes  (N.  Y.)  11  Wend. 
557,  565. 

Under  2  Rev.  St  p.  677,  {  53,  providing 
that  every  person  who,  with  intent  to  cheat 
or  defraud  another,  shall  by  color  of  any 
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false  token  of  right  or  by  any  other  false 
pretense,  etc.,  it  is  held  that  the  phrase  "any 
other  false  pretense"  does  not  mean  any 
false  assertion,  but  means  such  false  pre- 
tense as  would  naturally  have  an  effect  on 
the  mind  of  a  person  to  whom  it  was  ad- 
dressed, equivalent  to  that  of  a  false  token. 
Hence  It  is  held  that  where  defendant  seeks 
to  purchase  merchandise  ou  credit,  and,  be- 
ing asked  if  he  was  in  any  way  embarrassed, 
replied  that  he  was  not,  such  statement  was 
not  a  false  pretense  within  the  meaning  of 
the  statute.  In  this  connection  the  court  ob- 
served that  an  authorized  definition  of  a  pre- 
tense is  "a  delusive  appearance  produced  by 
false  representations,*'  and  that  this  definition 
comes  much  nearer  to  the  statutory  meaning 
of  the  term  than  any  definition  which  con- 
founds the  term  with  a  mere  naked  false- 
hood. People  v.  Haynes  (N.  Y.)  14  Wend. 
546,  571,  28  Am.  Dec.  530. 

The  term  "false  pretense,"  as  used  in 
the  various  statutes  for  obtaining  money, 
etc.,  by  false  pretense,  extends  to  every  case 
where  a  party  has  obtained  goods  by  false- 
ly representing  himself  to  be  in  a  situation 
in  which  he  was  not,  or  by  falsely  repre- 
senting any  occurrence  that  did  not  happen, 
to  which  persons  of  ordinary  caution  might 
give  credit.  The  principle  of  the  cases, 
though  no  rule  can  be  laid  down  which  will 
apply  to  all  cases,  seems  to  be  that,  when- 
ever an  exercise  of  common  prudence  and 
caution  on  the  part  of  him  from  whom  the 
goods  are  obtained  would  have  enabled  him 
to  avoid  being  imposed  upon  by  the  pretense 
alleged,  the  case  is  not  within  the  statute; 
otherwise,  it  is.  McGorkle  v.  State,  41  Tenn. 
<1  Ck>ld.)  333,  836. 

Rev.  St  c.  34,  {  67,  Imposing  a  penalty 
for  obtaining  all  goods  for  false  pretenses, 
means  a  false  allegation  of  some  existing 
fact,  calculated  to  deceive  and  which  does 
deceive.    State  v.  Phifer,  65  N.  G.  321,  325. 

Representation  as  to  oharaoter  ov  sol- 
vency. 

A  representation  that  the  person  was 
a  chaplain  in  the  army.  Just  returned  there- 
from, and  wanted  money  with  which  to  get 
home,  by  which  he  induced  and  obtained  a 
loan  of  money,  the  representation  being 
false,  was  a  sufficient  false  pretense  to  sus- 
tain a  conviction  of  obtaining  money  under 
false  pretenses.  Thomas  v.  People,  34  N. 
Y.  351,  352. 

Obtaining  goods  by  representing  that 
a  person  was  agent  for  another  and  directed 
by  such  other  to  obtain  the  goods  is  a  false 
pretense,  and  one,  too,  very  naturally  cal- 
culated to  deceive  and  impose  upon  the 
seller.  People  v.  Johnson  (N.  Y.)  12  Johns. 
292,  2d3. 

The  term  "false  pretense,"  in  a  statute 
punishing    obtaining    goods   by    means   of 


false  pretenses,  must  be  taken  in  its  legal, 
and  not  in  its  literal,  sense;  so  it  is  held 
that  not  every  falsehood  or  pretense  would 
constitute  ah  offense,  and  more  specifically 
that  the  obtaining  of  a  quart  of  whisky  by 
falsely  pretending  to  be  sent  for  it  by  an- 
other Is  not  sufllcient  to  constitute  an  of- 
fense. Chapman  v.  State,  39  Tenn.  (2  Head) 
36,  41,  42. 

False  representations  in  regard  to  the 
pretender's  responsibility  and  solvency,  be- 
ing representations  as  to  alleged  existing 
facts,  are  false  pretenses.  Clifford  v.  State, 
56  Ind.  245,  243. 

Obtaining  money  by  means  of  letters 
begging  for  charity  on  false  pretenses  is 
within  the  statute  punishing  persons  for  ob- 
taining money  by  false  pretenses,  with  in- 
tent to  defraud.  Commonwealth  v.  Whit- 
comb,  107  Masa  486,  487. 

Representations  as  to  valne  ov  qnality. 

"A  'false  pretense*  may  relate  to  qual- 
ity, quantity,  nature,  or  other  incident  of 
the  article  offered  for  sale,  whereby  the  pur- 
chaser, relying  on  such  representation,  is 
defrauded.  A  mere  false  affirmation  or  ex- 
pression of  an  opinion  will  not  render  one 
liable.  It  must  be  the  false  assertion  of  a 
material  fact  with  knowledge  of  its  falsity. 
State  V.  Stanley,  64  Me.  157,  159. 

A  false  pretense  is  such  a  fraudulent 
representation  of  an  existing  or  past  fact  by 
one  who  knows  it  not  to  be  true  as  is  adopt- 
ed to  induce  the  person  to  whom  it  is  made 
to  part  with  something  of  value.  A  false 
pretense  may  relate  to  quality,  quantity,  the 
nature,  or  other  Incidents  of  the  article  of- 
fered for  sale,  whereby  the  purchaser,  rely- 
ing on  such  false  representation,  is  de- 
frauded. While  in  a  negotiation  for  the  sale 
of  property  statements  may  be  a  mere  ex- 
pression of  opinion,  by  which  the  seller 
seeks  to  enhance  the  price  of  the  property, 
and  Justifiable,  yet  when  it  is  made  and  in- 
tended as  an  assertion  of  a  fact  material 
to  the  negotiation,  as  a  basis  on  which  the 
sale  is  to  be  made,  if  it  be  false  and  known 
to  the  seller  to  be  so,  the  seller  is  guilty  of 
the  offense,  if  he  thereby  induces  the  buyer 
to  part  with  his  property.  Thus  representa- 
tions as  to  a  horse,  as:  "Try  that  horse. 
That  horse  will  work.  He  is  a  good  horse 
and  will  do  everything" — will  amount  to  a 
false  pretense.  Jackson  v.  People,  18  N.  B. 
286,  290,  126  111.  139. 

Statements  by  the  owner  of  certain  lots, 
while  negotiating  a  sale,  that  the  lots  were 
nicely  located  and  worth  from  $1,200  to 
$1,500,  are  not  such  representations  as  could 
be  made  the  subject  of  a  criminal  prosecu- 
tion as  a  false  pretense.  Such  statements 
could  not  convey,  or  be  understood  as  con- 
veying, any  definite  idea  at  all.  People  v. 
Jacobs.  85  Mich.  36,  88. 
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A  fi&lse  and  frandnlent  representation 
tibat  a  certain  recipe  in  writing,  combining 
certain  articles,  would  produce  as  a  com- 
pound a  nonezplosive  burning  fluid  and  cam- 
phene  of  great  value,  is  a  false  pretense. 
Every  false  assertion  is  not  a  false  pre- 
tense; but  If  It  requires  something  to  be 
done,  by  the  application  of  tests  or  other- 
wise, to  ascertain  whether  the  representa- 
tion Is  false,  it  then  becomes  a  false  pre- 
tense. The  representation,  to  constitute  a 
false  pretense,  must  be  of  an  existing  fact; 
but  It  is  no  objection  that  it  has  relation 
to  a  future  event  In  re  Greenough,  31  Yt 
279,  290. 

The  presentation  of  a  check  upon  a 
bank  in  which  defendant  knew  he  had  no 
funds  was  a  false  pretense,  when  done  for 
the  purpose  of  obtaining  money  or  goods  on 
the  faith  of  such  worthless  check.  Com- 
monwealth V.  Collins  (Pa.)  8  Phila.  609; 
Belden  v.  Meeker,  47  N.  Y.  807;  Morgan  v. 
State,  31  Ind.  193. 

Token  ov  wrf  tins. 

The  term  "false  pretense,"  as  used  In 
a  statute  making  it  a  crime  to  obtain  prop- 
erty by  color  of  any  false  token  or  writing, 
or  any  false  pretense,  need  not  be  in  the  na- 
ture of  a  token  or  writing,  but  a  mere 
wicked  lie  is  sufficient  State  t.  Reifl,  46 
Pac.  818.  820.  14  Wash.  664. 

The  false  pretense  may  consist  of  oral 
or  written  representations,  and,  when  writ- 
ten, It  is  not  necessary,  as  in  a  prosecution 
for  a  forgery,  that  such  writing  shall  pur- 
port to  create  a  right  or  obligation.  It  is 
sufficient  if  It  is  adapted  to  deceive  the  per- 
son to  whom  presented,  and  In  fact  does 
deceive  him.  State  v.  Stewart,  83  N.  W. 
869,  870,  9  N.  D.  409. 

"False  pretense,"  as  used  In  Nix.  Dig. 
p.  170,  S  63,  providing  punishment  for  ob- 
taining money  by  false  pretense,  does  not 
involve  the  use  of  a  visible  token,  but 
means  any  verbal  pretense  sufficient  to  im- 
pose on  the  Individual  to  whom  It  is  made, 
with  an  intent  to  cheat  and  defraud,  and 
which  may  Induce  him  to  part  with  his 
property  or  give  credit  if  the  pretense  used 
is  not  absurd  and  Id  credible  in  itself.  A 
false  representation  Is  a  false  pretense. 
State  V,  Vanderbilt  27  N.  J.  Law  (3  Dutch.) 
828,  882;  State  v.  TomUn,  29  N.  J.  Law  (6 
Dutch.)  13,  20. 

''Such  false  pretense  may  consist  in  any 
act,  word,  symbol,  or  token  calculated  to 
deceive  another,  and  knowingly  and  de- 
signedly employed  by  any  person  with  in- 
tent to  defraud  another  of  money  or  other 
personal  property."  State  v.  Lynn  (Del.)  51 
Atl.  878,  882,  3  Pennewill,  316. 

.  Acts,   as    well   as   words,   constitute   a 
false  pretense,  within  the  meaning  of  the 


law.    Musgrava  t.  State,  183  Ind.  297,  801^ 
32  N.  E.  885. 

Warrantj  of  titla. 

A  false  covenant  of  warranty  of  title 
to  a  slave  is  not  a  false  pretense,  wlthtai 
the  statute  punishing  the  obtaining  of  mon- 
ey by  false  pretenses.  State  v.  Chunn,  19 
Mo.  233,  236,  236. 

Where,  upon  an  exchange  of  personal 
property,  one  of  the  parties  fraudulently 
pretends  that  the  property  with  which  he  is 
parting  belongs  to  himself  and  is  unincnm- 
bered,  and  at  the  same  time  affirms  that  be 
will  warrant  It  against  incumbrances,  an 
Indictment  may  be  sustained  against  him.  If 
the  false  pretense,  and  not  the  warranty,  was 
the  Inducement  which  operated  upon  the 
other  party  to  make  the  exchange.  State 
V.  Dorr,  33  Me.  498. 

FAI.se  BEPBE8ENTATIOK. 

See  "Material  Representation.'* 

A  false  representation  In  law  is  one 
known  to  be  false,  or  not  known  to  be  true, 
by  the  party  making  It,  and  must  have  been 
to  the  gain  of  the  one  niaklng  it  or  the  loss 
of  another.  Dormitzer  t.  Greve^  8  Mo.  App. 
693. 

The  gist  of  actions  for  false  representa- 
tions being  fraud.  In  order  to  maintain  them 
it  Is  necessary  to  aver  and  prove,  first  that 
the  representations  made  were  false;  second, 
that  the  defendants  knew  them  to  be  false; 
third,  that  they  were  made  with  an  intent 
to  defraud;  and,  fourth,  that  plaintiff,  rely- 
ing upon  the  representations,  was  Induced 
to  enter  the  contract  Rolfes  v.  Rnssel,  5 
Or.  400.  An  affirmatlTe  allegation  of  an 
intent  to  deceive  is  not  necessary.  It  may 
be  Implied.  Schoellhamer  t.  Rometsch,  88 
Pac.  844,  345,  26  Or.  894. 

To  constitute  a  good  cause  for  false 
representations  three  circumstances  must 
combine:  First,  the  falsity  of  the  represen- 
tation; second,  the  knowledge  of  the  maker 
of  its  falsity;  and,  third,  that  the  false  rep- 
resentation induced  the  purchaser  to  buy. 
Lunn  V.  Shermer,  93  N.  G.  164,  168. 

A  false  representation  Is  one  made  with 
knowledge  of  Its  falsity;  made  scienter.  In 
law  phrase.  State  v.  Berkeley,  23  &  £L  606, 
609,  41  W.  Va.  456. 

An  allegation  that  a  representation  is 
false  Is  no  more  than  an  allegation  that  it 
was  untrue.  So  a  false  representation.  In 
order  to  sustain  a  judgment,  must  be  made 
with  knowledge  of  its  falsity  and  intention 
to  deceive.  Inderlied  v.  Honeywell,  84  N. 
Y.  Supp.  333,  384,  88  App.  Div.  144. 

False  representations,  to  be  actionable, 
must  be  as  to  a  past  or  existing  fact  sub- 
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fitantlally  or  materially  affecting  tbe  iiit«> 
«8t8  of  tbe  party  and  relating  to  a  matter 
as  to  which  he  may  be  presumed  to  confide, 
and  is  thereby  in  fact  deceived.  Speed  ▼. 
HoUingsworth,  88  Pac  496^  408»  64  Kan. 
436. 

If  a  Tender  knows  tbe  purposes  for 
which  an  article  is  intended  by  the  pur- 
chaser, and  80  represents  to  him,  and  also 
knowingly  and  fraudulently  represents  that 
he  knows  the  purchaser's  business  and  that 
the  article  is  well  fitted  for  it,  and  the  pur- 
chaser relies  on  such  representation  in  mak- 
ing the  purchase,  and  it  is  untrue,  it  is  a 
false  representation.  Hanger  t.  BtIus,  88 
Ark.  334,  343. 

A  false  representation  by  one  of  the 
parties  to  a  contract  does  not  necessarily 
put  the  other  on  inquhry  as  to  its  truth.  If 
a  party  makes  a  statement  of  a  material 
fact,  which  he  knows  to  be  untrue,  for  the 
purpose  of  inducing  the  other  party  to  act, 
and  the  one  to  whom  it  is  made  believes  it 
to  be  true,  and  relies  and  acts  upon  it,  tbe 
party  making  the  statement  is  guilty  of 
actual  fraud.  Hartman  v.  Intematioual 
Building  &  Loan  Ass'n,  62  N.  B.  64,  65,  28 
Ind.  App.  65. 

Aots  or  words. 

False  representation  includes  a  suppres- 
sion of  the  truth  as  well  as  an  assertion  of 
a  falsehood.  Allen  t.  Addington  (N.  Y.)  7 
Wend.  9,  22. 

A  false  representation  may,  and  most 
often  does,  consist  in  language  alone,  ex- 
pressed or  written;  but  it  may  also  consist 
in  conduct  alone  or  external  acts.  When- 
ever the  purpose  is  to  Induce  belief  in  the 
existence  of  a  fact  which  does  not  exist, 
every  word  and  act  intended  to  produce 
conviction  and  induce  action  becomes  a  mis- 
representation. If  through  their  instrumen- 
tality the  party  upon  whom  they  are  prac- 
ticed was  induced  to  act  Thus,  in  the  sale 
of  a  mine,  the  salting  of  the  ore  from  which 
samples  were  taken  to  determine  its  mineral 
value  constitutes  false  represents tion.  Mud- 
sill Min.  Co.  V.  Watrous  (U.  S.)  61  Fed.  163, 
168,  9  G.  O.  A.  415. 

Falso  pretense  dlstlssnialiod* 

A  representation  of  what  will  or  will 
not  happen  cannot  be  considered  as  a  false 
pretense,  and  therein  lies  the  distinction  be- 
tween a  false  representation  and  a  false 
pretense;  the  former  being  promissory  in  its 
character,  and  the  latter  being  a  representa- 
tion as  to  what  is  then  presently  true.  The 
term  "false  pretense"  does  not  involve  the 
use  of  a  visible  token.  State  v.  Yanderbilt, 
27  N.  J.  Law  (3  Dutch.)  828,  334. 

Xntent. 

The  gist  of  an  action  for  ''false  repre- 
sentation" Is  deceit    To  sustain  it;  a  fraud- 


ulent intent  or  Its  legal  equivalent  must  ap- 
pear. The  Normannia  (U.  S.)  62  Fed.  469, 
472. 

An  action  for  false  and  fraudulent  rep- 
resentations requires  for  its  foundation  a 
false  statement  knowingly  made,  or  a  false 
statement  made  in  ignorance  of  and  in  reck- 
less disregard  of  its  truth  or  falsity  and  of 
the  consequences  9nch  a  statement  may  en- 
tail. The  evil  Intent,  the  intent  to  deceive, 
is  the  basis  of  the  action.  Such  an  intent, 
it  is  true,  may  be  Inferred  from  the  positive 
statement  as  of  his  own  knowledge  of  a 
fact  concerning  which  one  knows  he  has  no 
knowledge  at  all,  because  such  a  statement 
shows  such  a  contempt  for  the  truth  and 
such  a  reckless  disregard  of  the  rights  of 
others  who  may  rely  upon  it  that  it  is  deem- 
ed sufficient  evidence  of  an  evil  intent  to 
warrant  a  recovery  when  damages  have  re- 
sulted from  the  falsehood;  but  the  action 
can  never  be  maintained  upon  a  promise  or 
a  prophecy.  Union  Pacific  R.  Co.  v.  Barnes 
(U.  S.)  64  Fed.  80,  83,  12  a  0.  A.  48. 

In  order  to  render  a  sale  void  by  rea- 
son of  false  representations,  there  must  be 
proof,  not  only  that  they  were  false,  but 
made  with  a  design  to  deceive,  and  that  the 
other  party  was  deceived.  McDonald  v. 
Trafton,  15  Me.  (3  Shep.)  225,  227. 

In  the  case  of  Anderson  v.  Fitzgerald,  2 
Big.  341,  In  construing  an  insurance  policy 
in  which  It  was  provided  that  the  policy 
would  be  void  If  any  circumstance  material 
to  the  insurance  should  not  have  been  truly 
stated,  or  should  have  been  misrepresented 
or  concealed,  or  should  not  have  been  fully 
or  fairly  disclosed  and  communicated  to  the 
company,  etc..  Baron  Parke  said,  In  speak- 
ing of  the  false  representations,  that  "a 
doubt  may  possibly  exist  whether  the  word 
false'  is  to  ber  understood  as  false  in  point 
of  fact  or  morally  false,  though  I  believe 
most  of  us  think  it  is  not  to  be  limited  to 
moral  falsehood;  but  there  seems  to  us  to  be 
no  doubt  that.  If  the  statements  are  false 
in  whatever  sense  we  understand  that  word, 
being  used  In  effecting  the  insurance,  the 
proviso  operates."  Day  v.  Mutual  Ben.  Life 
Ins.  Go.  (D.  O.)  8  Mackey,  41,  51. 

"A  representation  in  procuring  an  In- 
surance policy,  to  be  false,  presupposes  that 
the  subject  insured  was  substantially  differ- 
ent from  the  description  furnished  at  the 
time  the  risk  was  taken;  and  it  must  be  a 
substantial  difference,  one  that  affects  the 
contract,  and  so  changes  the  character  of 
the  agreement  that  the  thing  actually  in- 
sured Is  not  that  which  was  Intended  to  be. 
Columbian  Ina  Co.  v.  Lawrence^  27  U.  S. 
(2  Pet.)  26,  49,  7  L.  Ed.  335;  Alston  t.  Me- 
chanics' Mut.  Ins.  Co.  (N.  Y.)  4  Hill,  829, 
334;  ^tna  Fire  Ins.  Co.  T.  Tyler  (N.  T.)  16 
Wend.  385,  30  Am.  Dec.  90.  The  cases  seem 
to  fully  establish  the  doctrine  that  a  repre- 
sentation need  not  bs  willfully  or  designedly 
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made.  If  Toluntarily  made,  whether  the 
party  belieyed  it  to  be  tme,  or  carelessly 
made  it  through  error  or  mistake,  the  re- 
sult is  the  same.**  Merchants'  &  Manufac- 
turers' Mut  Ins.  Oo.  ▼.  Washington  Mut 
Ins.  Co.  (Ohio)  1  Cln,  R.  408,  419. 

Opinion  ov  promiie. 

A  false  representation,  within  the  mean- 
ing of  the  law,  must  be  a  representation  as 
to  an  existing  or  past  fact,  and  not  merely 
a  promise  to  do  an  act  in  the  future.  A  fail- 
ure to  comply  with  such  promise  does  not 
constitute  fraud.  Murphy  v.  Murpby,  69  N. 
B.  796,  797,  189  111.  360. 

A  mere  promise  to  perform  an  act  in 
the  future  is  not  in  the  legal  sense  a  rep- 
resentation, nor  does  a  failure  to  perform 
such  promise  convert  it  Into  a  false  repre- 
sentation; but  if  tbe  promise  is  accompanied 
with  statements  of  existing  facts  which  show 
the  ability  of  the  promisor  to  perform  bis 
promise,  and  without  which  the  promise 
would  not  be  accepted  or  acted  upon,  such 
statements  are  denominated  "representa- 
tlons,'*  and,  if  falsely  made,  are  grounds  of 
avoiding  the  contract,  though  the  thing 
promised  lies  wholly  in  the  future.  But, 
while  a  mere  promise  is  not  a  representa- 
tion, a  promise  made  with  the  intention  of 
not  performing  it  constitutes  a  fraud,  for 
which  the  contract  may  be  rescinded  or 
avoided.  Russ  Lumber  &  Mill  Ck>.  v.  Mus- 
cuplabe  Land  &  Water  Co.,  52  Pac.  995,  998, 
120  Cal.  521,  65  Am.  St.  Rep.  186. 

A  false  representation  by  one  of  the 
parties  to  a  contract  does  not  necessarily  put 
the  other  on  inquiry  as  to  its  truth.  If  a 
party  makes  a  statement  of  a  material  fact, 
which  he  knows  to  be  untrue,  for  the  pur- 
pose of  inducing  the  other  party  to  act,  and 
the  one  to  whom  it  is  made  believes  it  to  be 
true  and  relies  and  acta  upon  it,  the  party 
making  the  statement  is  guilty  of  actual 
fraud;  and  as  a  general  rule  such  misrepre- 
sentation must  relate  to  some  existing  fact. 
A  statement  of  Intention  merely,  or  simply  an 
expression  of  an  opinion  held  by  the  party 
making  it,  cannot  be  a  misrepresentation 
amounting  to  fraud.  A  party  to  whom  an 
opinion  is  expressed  is  presumed  to  be  equal- 
ly able  to  form  his  own  opinion,  and  the  ex- 
pression of  an  Intention  is  no  more  In  effect 
than  a  statement  that  a  present  opinion  ex- 
ists. In  neither  case  is  there  any  affirma- 
tion of  an  external  fact  Hartman  v.  Inter- 
national Building  &  Loan  Ass'n,  62  N.  B.  64^ 
65,  28  Ind.  App.  66. 

FAIiSE  RETURN. 

By  officer. 

"False  return**  was  simply  the  specific 
name,  probably  derived  from  the  form  of 
the  original  wilt»  for  one  of  the  numerous 


classes  of  actions  on  the  case.  It  was  not  an 
action  in  rem,  for  the  purpose  of  canceling 
or  setting  aside  an  order,  to  pave  the  way  for 
another  action  for  damage,  but  was  itself  an 
action  for  damages  founded  upon  the  offi- 
cial misconduct  of  the  sheriff;  so  that  to  say 
that  the  remedy  of  the  plaintiff  was  by  an 
action  for  a  false  return  meant  merely  that 
they  must  proceed  by  action  not  necessarily 
in  the  form  of  a  common-law  action.  Raker 
V.  Bucher,  34  Pac.  849,  850,  100  Cal.  214. 

A  false  return  is  a  return  made  by  the 
sheriff  or  other  ministerial  officer  to  a  writ 
in  which  is  stated  a  fact  contrary  to  the 
truth  and  injurious  to  one  of  the  parties,  or 
to  some  one  having  an  interest  in  it.  State 
ex  rel.  McLaln  t.  Jenkins,  70  S.  W.  152,  154, 
170  Mo.  16. 

Of  taxaUe  property. 

To  constitute  a  false  return,  within  the 
meaning  of  Rev.  St  §  2781,  providing  a  rem- 
edy against  individuals  for  false  returns  of 
taxable  property,  there  must  appear,  if  not  a 
design  to  mislead  or  deceive  on  the  part  of 
the  taxpayer,  at  least  culpable  negligence. 
A  willful  undervaluation  placed  by  an  owner 
on  property  returned  by  him  for  taxation, 
when  fairly  established,  should  be  held  to 
constitute  a  false  return,  within  the  meaning 
of  such  section.  A  mistake,  not  culpable  In 
respect  of  its  value,  would  not  constitute 
such  false  return.  Ohio  Farmers*  Ins.  Co. 
V.  Hard,  52  N.  K  636,  638,  69  Ohio  St  248; 
Ratterman  v.  Ingalls,  28  N.  B.  168,  48  Ohio 
St  468;  Lander  v.  Mercantile  Nat  Bank  (U. 
S.)  118  Fed.  786,  787,  66  a  G.  A.  623. 

FALSE  STATEMENT. 

A  statement  recklessly  made,  without 
knowledge  of  Its  truth,  but  which  is  really 
false,  is  a  false  statement  knovringly  made, 
within  a  settled  rule.  Trimble  v.  Reld,  97 
Ky.  713,  720,  31  S.  W.  861,  863  (citing  Cooper 
V.  Schlesinger,  111  U.  S.  148,  4  Sup.  Gt  360, 
28  L.  Ed.  382). 

An  unqualified  statem^it  of  that  which 
one  does  not  know  to  be  true  is  equivalent 
to  a  statement  of  that  which  one  knows  to  be 
false.  Balllnger's  Ann.  Codes  &  St  Wash. 
1897,  S  7191. 

FALSE  SWEARING. 

See  "Sworn  Falsely.** 

Fraud  synonymous,  see  •^Frand.'* 

Perjury  distinguished,  see  "Perjury.'' 

False  swearing  is  a  voluntary  declara- 
tion or  affidavit,  which  is  not  required  by  law 
or  made  in  the  course  of  a  Judicial  proceed- 
ing, as  distinguished  from  perjury,  which  Is 
a  false  statement  in  an  oath  required  by  law. 
O'Bryan  v.  State,  11  S.  W.  443,  444,  27  Tex. 
App.  322;  Langford  r.  State,  9  Tex.  App^ 
288,  289. 
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False  swearing  consists  In  knowingly 
and  intentionally  stating  upon  oath  wbat  is 
not  tnie.  A  false  statement  intentionally 
and  knowingly  or  fraudulently  made,  cer- 
tainly  constitutes  fraud,  and  the  statement 
of  a  fact  as  true  which  a  party  does  not 
know  to  be  true,  and  which  he  has  no  rea- 
sonable grounds  for  believing  to  be  true,  is 
fraudulent  Thus,  in  an  instruction  in  an 
action  on  a  fire  policy,  in  which  fraud  and 
false  swearing  is  set  up  as  a  defense,  it  is 
immaterial  whether  the  court  employs  the 
language  "fraud  and  false  swearing,"  or 
"fraud  or  false  swearing."  The  significance 
of  these  expressions  is  the  same,  when  taken 
in  connection  with  the  issue.  Linscott  v. 
Orient  Ins.  Co.,  34  Atl.  405,  88  Me.  497,  51 
Am.  St  Rep.  435. 

"False  swearing,"  as  used  in  an  insui^ 
ance  policy  providing  that  for  any  fraud  or 
"false  swearing"  in  his  statement  of  loss,  he 
should  forfeit  all  claim  under  the  policy, 
means  that  the  false  statement  must  be  will- 
fully made  with  respect  to  a  material  matter 
and  with  the  intent  to  deceive  the  Insurer. 
Marion  T.  Great  Republic  Ins.  Ck).  of  St 
Louis,  85  Mo.  148,  149;  Franklin  Ins.  Co.  v. 
Culver,  6  Ind.  137,  139. 

"False  swearing,"  In  a  fire  policy  provid- 
ing that  false  swearing  in  reference  to  claims 
or  losses  shall  be  a  forfeitiire  of  such  claims, 
means  an  attempt  to  defraud  the  company 
by  swearing  intentionally  and  of  bad  motives 
to  the  existence  of  property  which  the  insur- 
ed had  never  lost  or  by  gn'^atly  overcharging 
the  property  which  had  been  destroyed,  or 
by  not  acknowledging  that  which  had  been 
saved,  or  the  statement  of  any  material  or 
substantial  facts,  or  the  omission  to  state 
material  facts,  in  the  knowledge  of  insured, 
with  Intent  to  defraud  or  mislead  the  insur- 
ers. St  Louis  Ins.  Go.  T.  Kyle,  11  Mo.  278, 
284^  48  Am.  Dec.  74. 

"False  swearing,"  as  used  in  an  insure 
ance  policy  which  contained  a  condition  that 
any  fraud  or  false  swearing  will  forfeit  all 
claims  under  it  means  a  verified  false  asser- 
tion, fitted  and  likely  to,  or  which  does,  de- 
ceive. A  verified  statement  by  the  Insured, 
which  was  false,  and  which  the  insurer 
kuew  to  be  false  at  the  time  It  was  made, 
would  not  be  false  swearing  within  the  mean- 
ing of  the  term  as  here  used.  Maher  v.  Hl- 
bemla  Ins.  Co.,  67  N.  Y.  283,  292. 

FAI.se  TOKEN. 

A  falsa  token,  to  render  a  cheat  or  fraud 
indictable  at  common  law,  must  be  such  as 
indicates  a  general  Intent  to  defraud,  and 
therefore  is  an  injury  to  the  public.  "A 
mere  privy  token  or  counterfeit  letters  In 
other  men's  names  seems  not  to  come  within 
the  meaning  of  the  term  'false  token'  as  used 
at  common  law/'  People  t.  Stone  (N.  Y.)  9 
Wend.  182,  188. 


A  bank  check  may  be  a  false  token,  and 
wonld  be  such  if  the  drawer  knew,  when 
he  gave  it  payable  to  a  person  other  than 
himself,  that  he  had  neither  funds  to  meet 
it  nor  credit  at  the  bank  upon  which  he  drew 
it  People  V.  Donaldson,  11  Pac  681,  682,  70 
CaL  116. 

Where  defendant  a  married  man,  pre- 
tended, under  a  fictitious  name  to  an  unmar- 
ried woman,  that  he  was  single,  and  by  this 
means,  together  with  his  promise  to  marry 
her,  obtained  money  from  her,  he  was  not  a 
false  token,  and  hence  was  not  guilty  of  ob- 
taining money  by  false  pretenses  by  mean<; 
of  a  false  token;  the  word  "token"  being 
taken  to  denote  a  false  mark  or  sign,  forged 
object  counterfeit  letter,  key,  ring,  etc.,  used 
to  deceive  persons,  and  thereby  fraudulently 
get  possession  of  property.  Mere  words  are 
not  symbols  or  tokens.  State  v.  Renick,  33 
Or.  584,  590,  56  Pac.  275,  44  L.  R.  A.  266^  72 
Am.  St  Rep.  758. 

fai.se  weight. 

A  false  weight  or  measure  Is  one  which 
does  not  conform  to  the  standard  established 
by  the  laws  of  the  United  States  of  Ameri- 
ca.   Pen.  Code  Cal.  1903,  §  552. 

A  false  weight  or  measure  is  one  which 
does  not  conform  to  the  standard  established 
by  the  laws  of  the  United  States  of  America 
and  of  this  state.  Pen.  Code  Idaho  1901,  i 
5003. 

FAI«8E  WBIXnVO. 

"False  writing,"  as  used  in  a  statute  pro- 
viding for  the  punishment  of  every  person 
who,  with  Intent  to  cheat  or  defraud  anoth- 
er, shall  designedly,  by  color  of  any  false 
writing,  obtain  the  signature  of  any  person 
to  a  written  instrument  or  obtain  any  valu- 
able thing,  means  some  letter  or  Instrument 
purporting  to  be  the  act  of  some  person,  and 
so  framed  as  to  have  more  weight  and  influ- 
ence in  effecting  the  fraud  than  the  mere  as- 
sertion of  the  party  defrauded,  and  em- 
braces, not  only  counterfeit  letters  made  in 
other  men's  names,  but  any  false  instrument 
purporting  on  Its  face  to  be  a  genuine  in- 
strument of  any  description.  "Writing,*'  as 
used  in  the  statute,  means  some  instrument 
or  at  least  letter,  something  in  writing,  pur- 
porting to  be  the  act  of  another,  or  certainly 
of  some  person,  and  cannot  mean  anything 
written  on  paper  not  purporting  to  be  of 
some  force  or  efficacy,  but  some  instrument 
In  writing,  or  written  paper  purporting  to 
have  been  signed  by  some  person,  which 
writing  must  be  false.  People  v.  Gates  (N. 
Y.)  13  Wend.  811,  320. 

Rev.  St  1881,  p.  418,  |  2204,  providing 
for  the  punishment  of  any  one  who,  with  in- 
tent to  defraud  another,  designedly,  by  color 
of  any  false  token  or  writing,  obtains  the 
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signature  of  any  person  to  any  written  in- 
strument or  obtains  anything  of  value,  can- 
not be  construed  to  mean  an  unwarranted  or 
false  use  of  writings  conceded  to  be  genuine, 
but  only  means  the  use  of  a  false  writing. 
Shaffer  t.  State,  82  Ind.  221,  225. 

FAI.SEHOOD. 

The  word  ''falsehood"  is  defined  in 
Bouvler's  JAw  Dictionary  to  be  a  willful 
act  or  declaration  contrary  to  truth.  Put- 
nam y.  Osgood,  51  N.  H.  192,  2(H. 

FAI.SIFT-FAI.SIFI0ATION. 

Falsification  is  the  showing,  in  an  ac- 
tion of  account,  that  entries  made  in  the  ac- 
count rendered  are  wrong.  Phillips  y.  Bel- 
den  (N.  Y.)  2  Bdw.  Ch.  1,  23. 

An  account  stated  is  not  absolutely  con- 
clusive, but,  if  any  of  the  parties  can  show 
an  omission  for  which  credit  ought  to  be, 
that  is  a  surcharge,  or,  if  anything  is  insert- 
ed that  is  a  wrong  charge,  he  is  at  liberty  to 
show  it,  and  that  is  a  falsification.  Pit  v. 
Oholmondeley,  2  Ves.  Sr.  565;  Rehill  v.  Mc- 
Tague,  7  Atl.  224,  228,  114  Pa.  82,  00  Am. 
Rep..  341. 

Falsifying  applies  to  such  items  of  a 
debit  causing  it  to  be  wholly  false  or  in 
part  erroneous.  When  items  are  falsified 
and  go  out  of  the  account,  gaps  are  made  in 
it,  and,  in  order  to  make  the  account  a  con- 
sistent whole,  it  is  necessary  to  restate  the 
account  according  to  the  new  state  of  facts. 
Kennedy  v.  Adlckes,  15  S.  E.  922,  923,  87 
S.  C.  174. 

FAI«SnS   IN   UNO,    TALBVS   tN   OUNI- 
BUS. 

A  witness  who  testifies  falsely  in  one 
thing  is  to  be  disbelieved  in  all  things.  It 
applies  only  to  cases  where  a  witness  will- 
fully testifies  falsely,  and  does  not  apply  to 
cases  where  the  witness  is  Innocently  mis- 
taken.   People  V.  Strong,  30  Cal.  151. 

The  use  of  the  maxim,  ^'Falsus  in  uno, 
falsus  in  omnibus,"  in  an  instruction  in 
which  the  court  states  that  when  a  party  in 
law  in  a  civil  case  deliberately  swears  false- 
ly in  one  material  part  of  his  testimony, 
and  the  jury  are  satisfied  that  he  has  so 
sworn  intentionally  falsely,  they  are  not 
only  at  liberty  to  reject  it,  but  it  is  some- 
times their  duty  to  reject  it;  that  the  maxim 
is,  "Falsus  in  uno,  falsus  in  omnibus" — ^is 
not  erroneous,  as  an  Instruction  that  the  jury 
must  reject  all  of  the  testimony  of  such  a 
witness.    Moett  v.  People,  85  N.  Y.  373,  877. 

The  maxim,  "Falsus  in  uno,  falsus  in 
omnibus,"  is  not  to  be  construed  as  author-^ 
Izing  a  court  to  charge  that,  if  a  witness  per- 
jures himself  in  respect  to  one  or  more  par- 
tienlar^  the  Jury  must  reject  all  his  testi- 


]  mony.  The  mle  is  that  the  Jury  may  reject 
I  the  whole  of  the  testimony  of  a  witness  who 
'  has  willfully  sworn  falsely  as  to  a  material 
point;  that  is  to  say,  the  Jury,  being  con- 
vinced that  a  witness  has  stated  what  was 
untrue,  not  as  a  result  of  mistake  or  inad- 
vertence, but  willfully  and  with  the  design 
to  deceive,  must  treat  all  of  his  testimony 
with  distrust  and  suspicion,  and  reject  all 
unless  they  shall  be  convinced,  notwithstand- 
ing the  base  character  of  the  witness,  that  he 
has  In  other  particulars  sworn  to  the  truth. 
White  V.  Disher,  7  Pac.  826,  67  CaL  408 
(citing  People  v.  Sprague,  58  Gal.  494). 

"False  in  one  thing,  fiilse  in  all"— the 
maxim  embodying  the  principle  that  a  wit- 
ness shown  to  have  testified  falsely  in  one 
portion  of  his  testimony  is  to  be  disregard- 
ed as  to  all  thereof.  It  Is  said  by  Starkle: 
"As  the  credit  due  to  a  witness  is  founded  on 
general  experience  of  human  veracity,  it 
follows  that  a  witness  who  gives  false  tes- 
timony as  to  one  particular  cannot  be  cred- 
ited as  to  any,  according  to  the  legal  max- 
im, *Falsus  in  uno,  falsus  in  omnibus.'  The 
presumption  that  the  witness  v^ill  declare 
the  truth  ceases  as  soon  as  it  manifestly  ap- 
pears that  he  is  capable  of  perjury.  Faith 
in  a  witness'  testimony  cannot  be  partial  or 
fractional.  When  any  material  fact  rests 
on  his  testimony,  the  degree  of  credit  due 
to  him  must  be  ascertained,  and  according  to 
the  result  his  testimony  is  to  be  credited  or 
rejected."  It  is  thus  explained  that  the  falsi- 
ty of  the  evidence  must  result  from  design, 
and  not  from  mere  mistake  or  infirmity, 
which  affects  only  the  character  of  the  wit- 
ness for  accuracy.  Nor  is  it  applied  to  evi- 
dence favorable  to  the  party  again.st  whom 
the  witness  may  be  called.  Grimes  v.  State, 
63  Ala.  166,  168  (quoting  1  Starkie,  Ev.  [1 
Sharswood's  Bd.]  873). 

An  instruction  that,  if  a  witness  testi- 
fies falsely  as  to  one  issue,  the  Jury  may,  if 
they  see  fit,  disregard  all  his  testimony,  is 
not  erroneous  as  requiring  them  to  disre- 
gard it,  if  at  all,  in  entirety.  The  instruc- 
tion was  clearly  within  the  rule  of  cases 
arising  under  the  maxim,  "false  in  one,  false 
in  all."  Wilson  v.  Coulter,  61  N.  Y.  Supp. 
804,  809,  29  App.  Div.  85. 

FAML 

"Fame,"  says  Orabb,  'Tias  a  reference  to 
the  thing  which  gives  bhrth  to  it  It  goes 
about  of  itself,  without  any  apparent  instm- 
mentality.  •  •  •  Hearsay  refers  to  the 
receivers  of  that  which  is  said,  and  hence  it 
is  limited  to  a  small  number  of  reporters  or 
speakers.  Fame  serves  to  establish  a  char- 
acter, either  to  a  person  or  thing.  There  Is 
a  distinction,  therefore,  between  hearsay  and 
evidence  of  repute."  Commonwealth  ▼•  M arr 
(Pa.)  42  Wkly.  Notes  Cas.  268. 
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FAMILIA. 

The  "familia,'*  among  the  Romans,  waa 
the  body  of  household  servants,  and  they 
were   called  "famillares"   and   "famuir*   or  | 
*^amul»/'  men  or  maid  servants.    Bx  parte 
Meaaon  (Pa.)  5  Bin.  167,  179. 

FAMILY. 

See  ''Immediate  Family";  "Wife's  Fami- 
ly"; "Head  of  a  Family." 
Member  of,  see  "Member." 

''Lexicographers  derive  the  word  from 
the  Latin  word  'famllla,'  which  means  the 
whole  of  the  slaves  of  a  household.  'Fami- 
lus'  means  a  slave."  Race  v.  Oldridge,  90 
111.  250,  252,  32  Am.  Rep.  27. 

"Family,"  at  law»  is  a  collective  body  of 
persons  who  live  In  one  home,  under  one 
head  or  manager.  Tyson  v.  Reynolds,  3  N. 
W.  469,  470,  62  Iowa,  431;  Arnold  v.  Waltz, 
6  N.  W.  40,  63  Iowa,  706,  86  Am.  Rep.  248; 
Linton  V.  Crosby,  9  N.  W.  811,  812,  66  Iowa, 
386,  41  Am.  Rep.  107 ;  Menef ee  T.  Chesl^,  66 
N.  W.  1038,  1040,  98  Iowa,  55;  Neasham  v. 
McNair,  72  N.  W.  773,  103  Iowa,  695.  88  L. 
R.  A.  847,  64  Am.  St  Rep.  202;  Duncan  v. 
Frank,  8  Mo.  App.  286;  Rldenour-Baker  Gro- 
cery Go.  V.  Monroe,  43  S.  W.  633,  634,  142  Mo. 
166;  Leake  v.  Lucas,  98  N.  W.  1019,  1020,  65 
Neb.  359,  62  L.  R.  A.  190.  Including  par- 
ents, children  and  servants,  and  as  the  case 
may  be,  lodgers  or  boarders.  Dorrington  v. 
Myers,  9  N.  W.  666,  656,  11  Neb.  388;  Zim- 
merman V.  Frank,  9  Pac  747,  750,  34  Kan. 
650;  Barney  v.  Leeds,  51  N.  H.  253,  265; 
Poor  V.  Hudson  Ins.  Co.  (U.  8.)  2  Fed.  432, 
437:  Jones  v.  Gray  (U.  S.)  18  Fed.  Cas.  966: 
Blythe  v.  Ayres,  81  Pac  915.  927,  96  Cal. 
632,  19  L.  R.  A.  40;  In  re  Jessup's  Estate,  22 
Pac.  742,  746,  81  Gal.  408,  6  L.  R.  A.  694; 
Pearson  v.  Miller,  14  South.  731,  782,  71  Miss. 
879,  42  Am.  St  Rep.  470;  Balr  v.  Robinson, 
106  Pa.  247,  249,  56  Am.  Rep.  198;  Stuart  v. 
Stuart,  18  W.  Va.  676,  682.  684;  Town  of 
Gheshlre  v.  Town  of  Burlington,  81  Gonn. 
826,  829;  Regan  v.  Zeeb,  28  Ohio  St  483, 
486;  People  v.  Sagazel,  69  N.  Y.  Supp.  701, 
706,  27  Misc.  Rep.  727;  Race  T.  Oldridge,  90 
111.  250,  252,  82  Am.  Rep.  27.  The  relation 
existing  between  such  persons  must  be  of  a 
permanent  and  domestic  character,  not  abid- 
ing together  temporarily  as  strangers.  The 
court  quotes  with  approval  the  following 
general  rules  to  determine  when  the  relation 
of  a  family,  as  contemplated  by  law,  exists: 
(1)  It  is  one  of  social  status,  not  of  mere 
contract;  (2)  legal  or  moral  obligation  on 
the  head  to  support  the  other  members;  (8) 
corresponding  state  of  dependence  on  the 
part  of  the  other  members  for  this  support 
Rolator  v.  King,  73  Pac.  291,  292,  13  Okl. 
87;  Rooo  T.  Green,  60  Tex.  488,  490;  Amerl- 
eaa  Nat  Bank  v.  Gruger,  71  S.  W.  784,  788, 


81  Tex.  GIv.  App.  17.  The  elements  of  the 
family  thus  consist  of  certain  persons  In  cer- 
tain relations.  The  loss  of  any  member  by 
death,  or  severance  by  other  means  of  these 
relations,  must  affect  the  collective  body  in 
its  composition  and  constitution.  Gole  v. 
Bentley,  26  111.  App.  200,  262.  It  by  no 
means  follows  that  there  are  children  In  the 
body.  Valentine  v.  Lloyd  (N.  Y.)  4  Abb.  Praa 
(N.  S.)  871.  873. 

The  word  "family,"  In  one  of  its  broad- 
est meanings,  includes  all  those  who  are  de- 
scended from  one  common  progenitor — ^those 
of  the  same  blood.  In  a  less  comprehensive 
sense.  It  means  a  collective  body  of  persons 
living  together,  and  constituting  one  house- 
hold, and.  In  a  still  more  limited  sense,  It 
means  father,  mother,  and  children.  Nye  v. 
Grand  Lodge  A.  O.  U.  W.,  86  N.  B.  429,  436, 
9  Ind.  App.  131;  Beilsteln  v.  Bellsteln,  45 
Atl.  78,  74,  194  Pa.  162. 

The  word  "family"  has  several  mean- 
ings. Its  primary  meaning  is  a  collective 
body  of  persons  who  live  In  one  house  and 
under  one  head  or  management  Its  second- 
ary meaning  Is  those  who  are  of  the  same 
lineage,  or  descend  from  one  common  pro- 
genitor. Unless  the  context  manifests  a  dif- 
ferent intention,  the  word  "family"  Is  usual- 
ly construed  In  Its  primary  sense.  Dodge  v. 
Boston  &  P.  R.  Gorp.,  28  N.  E.  243,  244,  164 
Mass.  299,  18  L.  R.  A.  818;  Peeler  v.  Peeler, 
8  South.  892,  893,  68  Miss.  141;  Galllgar  v. 
Payne,  84  La.  Ann.  1057,  1058. 

Taken  in  its  broad  sense,  the  word  "fam- 
ily" would  indicate  a  group  of  persons  close- 
ly related  in  blood ;  but,  In  a  statute  author- 
izing a  provision  for  the  support  of  the  fam- 
ily of  a  decedent  the  provision  being  con- 
fined to  the  widow  and  children,  members  of 
his  family  at  his  death,  the  word  Is  mani- 
festly used  In  Its  restricted  sense,  as  a  col- 
lective body  of  persons  who  form  one  house- 
hold under  one  head  and  one  domestic  gov- 
ernment Goss  V.  Harris,  48  S.  S.  734,  735, 
117  Ga.  846. 

The  word  "family^  Is  used  In  various 
significations,  the  exact  meaning  of  the  word 
In  the  particular  case  depending  upon  the 
context  It  may  mean  the  whole  body  of 
persons  who  form  one  household,  thus  In- 
cluding also  servants;  the  parents,  with 
their  children,  whether  they  dwell  together 
or  not;  or  a  whole  group  of  persons  closely 
related  by  blood.  Another  definition  Is  that 
it  may  mean  a  man's  household,  consisting 
of  himself,  his  wife,  children,  and  servants, 
or  his  wife  and  children,  or  his  children,  ex- 
cluding his  wife,  or.  In  the  absence  of  wife 
and  children.  It  may  mean  his  brothers  and 
sisters  or  next  of  kin,  or  It  may  mean  the 
genealogical  stock  from  which  he  may  have 
sprung.  Norwegian  Old  People's  Home  Soc. 
V.  Wilson,  52  N.  B.  41,  43,  176  III  94;   SpeU' 
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cer  T.  Spencer  (N.  Y.)  11  Paige.  159,  160; 
Whelan  v.  ReUly,  3  W.  Va.  597,  610. 

Ib  a  general  sense,  the  family  may  be 
said  to  consist  of  father,  mother,  and  chil- 
dren; all  the  individuals  who  live  under 
the  control  of  another,  Including  the  serv- 
ants of  the  family.  Poor  y.  Hudson  Ids.  Co. 
(U.  S.)  2  Fed.  432,  437 ;  People  ▼.  Sagazei,  59 
N.  Y.  Supp.  701,  705,  27  Misc.  Rep.  727. 

The  word  "family"  is  one  of  variable, 
meaning,  and,  when  used  in  a  will  as  descrip- 
tive of  the  beneficiaries  of  a  legacy,  its  legal 
import  will  be  determined  by  the  intention  of 
the  testator  expressed  in  the  language  of  the 
whole  instrument  read  in  the  light  of  rele- 
vant circumstances  existing  at  the  time  of 
execution.  The  primary  meaning  of  "fam- 
ily" is  the  assembly  of  persons  under  the 
rule  of  the  head  of  one  household,  including 
wife,  children,  and  servants  or  slaves;  but 
the  word  is  frequently  used  in  common 
speech  without  reference  to  any  established 
household,  and  merely  for  the  purpose  of  in- 
dicating the  individuals  related  as  husband 
and  wife  or  parents  and  children.  As  used 
in  a  bequest  to  testator's  nephew  and  family, 
it  should  be  construed  in  the  latter  sense. 
Oosgrove  t.  Ck)Sgrove,  38  Atl.  219,  221,  69 
CJonn.  4ia 

Oode  1886,  S  4031,  providing  for  the  pun- 
ishment of  any  person  who  enters  into  or 
goes  sufficiently  near  the  dwelling  house  of 
another,  and,  in  the  presence  or  hearing  of 
the  family  of  the  occupant  thereof,  uses  abu- 
sive and  Insulting  language,  etc^  does  not 
necessarily  mean  the  entire  family,  but  the 
provision  of  the  statute  Is  satisfied  though 
part  of  the  members  composing  the  family 
may  be  absent  at  the  time.  Bones  t.  State, 
23  South.  485,  117  Ala.  146. 

"Family,"  as  used  in  Rev.  Code,  p.  479, 
i  3,  providing  that  a  ¥Flfe  may  receive  the 
wages  of  her  personal  labor  not  performed 
tor  the  family,  has  no  technical  meaning, 
but  means  the  household,  or  collection  of 
persons,  including  husband,  wife,  children, 
lodgers,  and  servants,  residing  together,  and 
receiving  diet,  lodging,  etc,  from  a  common 
source  of  supply,  and  subject  to  rules  for 
their  government  as  members  of  such  house- 
hold, with  respect  to  such  membership.  Hogg 
V.  Lobb's  Ex'r  (Del.)  82  AtL  631,  632,  7  Houst 
399. 

"Family,**  as  used  in  a  constitution  pro- 
tecting the  homestead  of  a  family  from  for- 
ced sale,  should  be  given  a  comprehensive 
meaning,  and  embraces  a  collective  body  of 
persons  living  together  in  one  house,  or  with- 
in the  curtilage.  In  legal  phrase,  this  is  the 
generic  description  of  a  family.  It  embraces 
a  household  composed  of  parents  or  children, 
or  other  relatives,  or  domestics  and  servants. 
In  short,  ©very  collective  body  of  persons  liv- 
ing together  within  the  same  curtilage,  sub- 


sisting In  common,  and  directing  their  at- 
tention to  a  common  object — ^the  promotion 
of  their  mutual  interests  and  social  happi- 
ness. This  is  the  most  popular  acceptation 
of  the  word.  Lexicographers  tell  us  that  the 
word  "family,"  in  its  origin,  meant  servants; 
that  this  was  the  signification  of  the  primi- 
tive word.  Wilson  v.  Cochran,  31  Tex.  677, 
679,  98  Am.  Dec.  553.  And  such  Is  its  mean- 
ing in  Rev.  St  art  4583,  forbidding  the  sale 
of  est  rays  unless  there  be  present  three  per- 
sons besides  the  family  of  the  taker  up. 
Goode  V.  State,  16  Tex.  App.  411,  414. 

In  the  residuary  clause  of  a  will,  devil- 
ing the  residue  to  the  most  destitute  of  tes- 
tator's relatives,  not  to  extend  beyond  the 
children  of  liis  brothers  and  sisters  and  their 
families,  by  the  words  '*their  families'*  was 
meant  the  testator's  brothers  and  sisters, 
their  wives  and  husbands,  and  his  nephews 
and  nieces,  their  wives,  husbands,  and  chil- 
dren. Gafney's  Ex'r  t.  Kenlson,  10  AtL  706, 
708,  64  N.  H.  354. 

The  word  "family"  Is  a  noun  of  multi- 
tude, and  is  capable  of  various  significations, 
according  to  the  context  when  used  in  a  will. 
In  a  will  bequeathing  a  sum  of  money  to 
testator's  son  for  the  support  of  himself  and 
family,  and  for  no  other  purpose,  the  term 
includes  the  wife  and  children  of  testator's 
son,  and  the  bequest  operates  as  creating  a 
trust  for  their  benefit  which  will  preclude 
its  being  attached  for  the  son's  debts. 
White's  Ex'r  v.  White,  80  Vt  838,  343. 

In  a  will  devising  a  farm  to  the  wife 
and  children  of  a  certain  person,  and  pro- 
viding that  such  person  shall  have  the  man- 
agement of  the  farm,  and  a  home  thereon 
during  Ills  life,  for  the  support  of  himself 
and  his  family  and  his  children,  the  word 
"family"  must  be  regarded  not  as  a  limita- 
tion of  the  estate  already  granted,  but  to 
declare  those  for  whom  the  trust  was  to  be 
conducted,  viz.,  for  those  who  composed  the 
person's  immediate  household;  that  Is,  his 
then  or  any  future  wife,  himself,  and  his 
children.  The  word  "family"  Is  often  a 
word  of  doubtful  import.  Downes  v.  Long, 
29  Atl.  827,  828,  79  Md.  382. 

A  man's  family  may  be  considered  as  his 
household  at  a  particular  period,  or  his  race 
or  generation.  A  family,  in  its  collective  or 
aggregate  capacity,  can  have  no  heirs.  Mc- 
Gullough's  Heirs  v.  Gilmore,  11  Pa.  (1  Jones) 
870,  373. 

To  constitute  a  family,  within  the  mean- 
ing of  the  law  giving  the  homestead  exemp- 
tion, the  persons  who  dwell  together  must 
not,  in  the  fact  of  so  doing,  be  violators  of 
the  law  of  the  land.  Gordon  v.  Stewart 
(Neb.)  96  N.  W.  624,  630. 

The  word  "family,**  as  used  In  the  chap^ 
ter  relating  to  use  and  habitation.  Is  to  be 
understood  of  the   wife  and  children  and 
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servants  of  the  person  to  whom  the  right  of 
Qse  or  habitation  is  granted.  Glv.  Code  La. 
1900,  art  642. 

Every  person  residing  In  the  state  at 
the  time  of  his  death,  dying  testate  or  intes- 
tate, and  leaving  a  widow  or  a  child  or  chil- 
dren, who  shall  reside  in  his  family  at  his 
death,  him  surviving,  shall  be  deemed  and 
taken  to  have  left  a  family  entitled  to  the 
benefits  of  certain  exemptions.  Gen.  St  N. 
J.  1896,  p.  2367,  §  53. 

"Family,"  in  a  limited  sense,  signifies 
the  father,  mother,  and  children.  In  a  more 
extensive  sense,  it  comprehends  all  the  indi- 
viduals who  live  under  the  authority  of  an- 
other, and  includes  the  servants  of  the  father 
of  the  family.  It  is  also  employed  to  sig- 
nify all  the  relations  who  descend  from  a 
common  root  Civ.  Code  La.  1900,  art  3556^ 
subd.  12. 

The  admission  by  a  person,  or  state- 
ment, that  he  had  a  family,  does  not  Imply 
or  prove  that  he  had  a  wife  living,  for  It 
may  have  referred  only  to  his  children,  or  to 
a  family  of  children  surviving  his  wife. 
The  word  "family,"  In  common  discourse,  is 
frequently  applied  to  children  alone.  Peo- 
ple V.  Fellen,  58  Cal.  218,  225,  41  Am.  Rep. 
258. 

A  testator  bequeathed  the  residuary  es- 
tate to  his  only  surviving  sister  of  the  whole 
blood,  and  provided  that,  in  case  of  the  death 
of  any  of  the  legatees  before  distribution, 
the  portion  bequeathed  to  such  legatee  should 
revert  to  the  children  of  the  family  of  which 
such  legatee  was  a  member.  The  mean- 
ing which  is  to  be  given  to  the  word  "fam- 
ily" is  to  be  determined  by  the  context,  and 
also  from  a  consideration  of  the  subject- 
matter  to  which  It  relates.  It  is  sometimes 
used  to  include  parents,  with  their  children, 
whether  dwelling  together  or  not.  The  word 
has  also  a  broader  and  secondary  meaning, 
which  includes  all  the  offspring  or  descend- 
ants of  a  common  progenitor,  but  is  not  to 
receive  this  construction  unless  such  inten- 
tion is  manifested  from  the  context  The 
testator  having  no  family  of  his  own,  and 
his  father,  mother,  stepmother,  and  all  his 
brothers  and  sisters  of  the  whole  blood  be- 
ing dead,  his  father's  family  had  ceased  to 
exist,  and  was  not  the  family  referred  to  in 
the  will;  and  his  sister,  to  whom  he  had 
bequeathed  property,  having  become  the  head 
of  a  new  family.  It  was  her  family  referred 
to  in  the  will.  In  re  Bennett's  Estate,  66 
Pac  370,  371,  134  Cal.  320. 

As  determined  1»7  dependent  oondition. 

The  term  "family"  is  one  of  a  very  com- 
prehensive and  varied  signification,  and,  as 
said  in  Lister  v.  Lister,  73  Mo.  App.,  loc.  cit 
104,  "it  may  be  of  nar;row  or  broad  mean- 
ing, as  the  intention  of  the  parties  using  the 
word,  or  as  the  intention  of  the  law  In  using 
8  Wds.  &  P, 


it,  may  be  made  to  appear."  It  may  be  seen 
by  reference  to  the  Standard  Dictionary  of 
the  English  Language  that  this  word  comes 
from  the  Latin  "famUIa,"  the  definition  of 
which  is  "household."  Where  a  son  and  his 
wife  lived  with  his  father,  bein^  dependent 
upon  him  for  their  support  during  the  son's 
final  illness,  who  took  out  a  certificate  for 
the  benefit  of  his  wife  and  his  father,  sub- 
sequently dying  without  changing  the  rela- 
tion between  himself  and  father,  the  latter 
was  a  member  of  the  family,  and  entitled 
to  his  share  of  the  policy.  Ferbrache  v. 
Grand  Lodge,  81  Mo.  App.  268,  271. 

The  word  "family,"  when  used  in  the 
exemption  laws,  would  include  all  of  those 
who  were  dependent  on  one  person  (the 
head)  for  support,  and  hence  would  Include 
an  infant  brother,  sister,  or  aged  and  helpless 
parent  of  the  debtor.  Bell  v.  Keach,  80  Ky. 
42,  46;  Seymour,  Sabin  &  Co.  v.  Cooper,  26 
Kan.  539,  543. 

The  word  "family,"  In  its  ordinary  mean- 
ing, includes  a  collection  of  persons,  consist- 
ing of  a  single  man,  his  widowed  mother, 
and  his  sister,  neither  of  whom  had  any 
other  home,  and  who  were  supported  from 
the  earnings  of  such  man.  Barry  v.  Hale, 
21  S.  W.  783,  784,  2  Tex.  Civ.  App.  668. 

The  word  "family,"  as  used  in  the  con- 
stitution of  a  benefit  society,  declaring  its 
purpose  to  be  to  provide  for  members  "and 
their  families,"  should  not  be  construed  to 
embvace  all  kindred  of  the  same  degree,  but 
the  family  therein  intended  to  be  benefited, 
where  one  exists,  Is  the  family  understood  In 
its  usual  sense;  that  is,  such  persons  as 
habitually  reside  under  one  roof  and  form 
one  household,  or  to  such  as  are  dependent 
on  each  other  for  support  or  among  whom 
there  is  a  legal  or  equitable  obligation  to 
furnish  support.  Hofman  v.  Grand  Lodge 
Brotherhood  Locomotive  Firemen,  73  Mo. 
App,  47. 

As  nsed  in  a  membership  certificate  of 
a  beneficial  corporation,  providing  that  the 
benefit  shall  be  paid  to  the  member's  family, 
the  word  "family"  cannot  be  construed  to  in- 
clude persons  not  dependent  upon  a  member. 
Supreme  Council  Catholic  Benev.  Legion  v. 
McGlnness,  53  N.  E.  54,  56,  59  Ohio  St  531. 

As  used  in  laws  providing  for  certain 
exemptions  to  persons  with  a  family,  the 
term  "family"  includes  a  married  woman 
who  actually  supports  the  other,  members 
of  the  family,  and  without  whose  exertions 
they  would  be  without  support.  Wilson's 
Assignee  v.  Wilson,  42  S.  W.  404,  101  Ky. 
731;  Hamilton  v.  Fleming,  41  N.  W.  1002, 
1004,  26  Neb.  240. 

Where  a  will  gave  property  to  trustees, 
to  apply  the  funds  for  the  support  In  their 
discretion,  of  the  family  of  G.,  the  persons 
included  were  G.,  his  wife,  and  such  of  thehr 
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children  as  llred  with  him  as  part  of  his 
household,  and  were  legally  dependent  upon 
him  for  support.  Smith  y.  Wlldman,  37 
Ck>mL  884,  387. 

As  determined  by  obligation  to  snpport. 

The  word  "family"  is  of  flexible  mean- 
ing; hence  the  diversity  of  opinion  as  to  who 
compose  the  members  of  a  family.  The 
question  has  often  arisen  in  exemption  or 
homestead  cases.  Some  cases  incline  to  a 
strict  meaning,  and  limit  the  members  of  the 
family  to  those  whom  a  person  is  imder  legal 
or  moral  obligation  to  support.  Among  these 
are  Mullins  v.  Looke,  27  S.  W.  926,  928,  8 
Tex.  Civ.  App.  138,  and  Roco  v.  Green,  50 
Tex.  483.  Carmichael  v.  Northwestern  Mut 
Ben.  Ass'n,  51  Mich.  494,  16  N.  W.  871,  fairly 
represents  the  other  line  of  decisions.  The 
Supreme  Court  said  that  the  word  **family" 
may  mean  the  husband  and  wife,  having  no 
children,  and  living  alone  together,  or  it 
may  mean  children,  or  wife  and  children,  or 
blood  relations,  or  any  group  constituting 
a  distinct  domestic  or  social  body;  and  the 
term,  as  used  in  the  statutory  provision  au- 
thorizing a  mutual  benefit  society  to  provide 
for  the  relief  of  families  of  deceased  mem- 
bers, embraces  those  whom  a  member  is  equi- 
tably bound  to  support.  Grand  Lodge  A.  O. 
U.  W.  V.  McKinstry.  67  Mo.  App.  82,  87. 

The  family  relation,  within  the  meaning 
of  the  constitutional  provision  that  the  home- 
stead of  a  family  shall  be  exempt,  depends 
either  on  the  fact  of  marriage,  or,  in  default 
of  marriage,  upon  the  charge  and  protection 
of  others  adopted  as  children,  or  of  those 
who,  by  reason  of  kindred,  have  some  inter- 
est in  or  claim  to  the  premises  of  the  person 
with  whom  they  reside.  An  unmarried  man 
may,  from  charity  or  other  motives,  take 
into  his  house  and  maintain  any  number  of 
children  not  related  to  him  in  any  manner, 
and  yet  he  would  not  have  such  a  family 
as  contemplated  by  the  Constitution,  in  order 
to  entitle  him  or  them  to  a  homestead  ex- 
emption. In  re  Summers  (U.  S.)  23  Fed. 
Cas.  379,  380. 

To  constitute  a  family,  within  the  mean- 
ing of  the  homestead  statutes,  sometMng 
more  is  required  than  the  mere  aggregation 
of  individuals  residing  in  the  same  house. 
The  cases  seem  to  unite  upon  this  test:  That 
there  must  be  an  obligation  upon  the  head 
of  the  house  to  support  the  others,  or  some 
of  them,  and  a  corresponding  state  of  de- 
pendence en  the  part  of  the  members  so  sup- 
ported. Harbison  v.  Vaughan,  42  Ark.  639; 
Carter  v.  Adams,  4  S.  W.  36,  37,  9  Ky.  Law 
Rep.  91;  Holuback  v.  Wilson,  42  N.  B.  169, 
171,  159  111.  148;  Town  of  Landgrove  v. 
Town  of  Pawlet,  20  Vt.  309,  312;  Town  of 
Manchester  v.  Town  of  Rupert,  6  Vt  291, 
294. 

Under  a  statute  giving  the  probate  court 
authority  to  make  a  reasonable  allowance 


out  of  an  estate  for  the  support  of  a  fam- 
ily, it  was  intended  to  embrace  the  immedi- 
ate family  of  the  deceased — those  who  were 
by  law  entitled,  up  to  his  death,  to  look  to 
him  for  support  and  protection.  This  will 
include  the  wife,  minor  children,  and  per- 
haps, in  exceptional  cases,  helpless  parents 
and  other  relatives.  In  re  Byrne's  Estate 
(Cal.)  Myr.  Prob.  1,  3. 

That  children  reside  with  a  debtor  under 
no  natural  or  legal  obligation  to  support 
them — they  being  strangers  in  blood  to  him 
— does  not  constitute  him  a  housekeeper, 
with  a  family,  so  as  to  entitle  him  to  the 
benefits  of  the  homestead  exemption  law. 
"An  infant  brother  or  sister,  an  aged  or  help- 
less parent,  or  even  a  bastard  child,  may  and 
have  been  held  to  constitute  a  family. 
♦  ♦  ♦  But  the  construction  and  operation 
of  the  homestead  law  must  be  determined 
by  some  well-defined  rule,  that  is  reasonable 
and  Just,  and  not  according  to  the  mere  will 
or  caprice  of  the  debtor."  Bosqnett  v.  Hall, 
13  S.  W.  244,  90  Ky.  566^  9  U  B.  A.  351, 
29  Am.  St  Rep.  404. 

"Family,"  as  used  in  a  statute  exempt- 
ing from  forced  sale  six  months'  provisions, 
for  a  householder  and  his  family,  should  be 
construed  to  mean  the  actual  family  of  the 
householder,  though  there  might  be  members 
for  whom  he  would  not  be  lawfully  bound 
to  provide.  Stilson  v.  Gibbs,  18  N.  W.  815, 
816,  53  Mich.  280. 

A  man  who  has  living  with  him  several 
persons,  to  whom  he  is  not  related,  and  who 
are  not  dependent  on  him,  is  not  a  house- 
holder having  a  family,  within  the  home- 
stead laws.  Holnback  v.  Wilson,  42  N.  E. 
169,  171,  159  111.  148. 

The  word  "family,"  as  used  in  a  con- 
stitution exempting  a  homestead  occupied  by 
a  family  from  forced  sale,  cannot  be  con- 
strued to  include  a  widower  and  a  female 
relative.  A  person  supporting  and  maintain- 
ing persons  having  no  legal  claim  on  liim. 
though  prompted  to  do  so  by  the  strongest 
motives  of  gratitude  or  affection,  or  the  mere 
temporary  and  indifferent  union  of  persons 
in  one  household,  directing  their  attention 
to  a  common  object — ^the  promotion  of  their 
mutual  interest  and  social  happiness — does 
not  constitute  a  family;  nor  can  it  be  said 
that  because  a  party  may^  in  consideration 
of  the  services  of  hirelings  or  of  persons 
permisslvely  residing  with  him,  pay  them 
wages  or  contribute  In  whole  or  in  part  to 
their  support  there  is  a  family.  Whitehead 
V.  Nlckelson,  48  Tex.  617,  628. 

A  family  may  consist  of  a  wife  and 
children  or  of  other  persons  who  may  stand 
in  a  state  of  dependence  in  the  family  rela- 
tion, or  it  may  consist  of  persons  standing 
in  either  of  these  relations  to  the  head  of 
the  family,  whether  the  father,  the  mother, 
the  brother  or  sister,  or  other  relation,  is 
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the  head;  but  tbey  must  be  persons  who  are 
dependent  in  some  measure  on  the  head  for 
support,  who  have  an  Interest  In  his  holding 
his  property  exempt,  and  who  would  be  prej> 
udiced  by  its  seizure  and  sale  under  execu* 
tion  and  otber  process,  and  who  would  be 
benefited  by  its  exemption.  The  duty  to  sup- 
port la  always  a  te»t  as  to  the  family.  He 
upon  whom  the  law  imposes  such  a  duty, 
growing  out  of  the  status,  and  not  out  of 
contract,  and  the  persons  to  whom  he  owes 
this  duty,  if  dwelling  together  in  a  domestic 
establishment,  constitute  a  family.  Calhoun 
V.  Williams  (Va.)  32  Qrat  18,  22,  84  Am.  Rep. 
759.  See,  also,  Town  of  Manchester  t.  Town 
of  Rupert,  «  Yt  291,  294. 

Taken,  in  its  broad  sense,  the  word 
'family,"  as  used  in  a  statute  allowing  a 
year's  support  to  be  set  aside  for  the  family 
of  a  decedent,  would  indicate  a  group  of  per- 
sons closely  related  by  blood.  The  prori- 
sion  is  confined  by  the  statute  to  the  widow 
and  children  who  are  members  of  the  family 
of  the  deceased  at  the  time  of  his  death, 
and  the  word  is  manifestly  used  in  its  re- 
stricted sense  of  a  collectiye  body  of  persons 
who  form  one  household,  under  one  head  and 
one  domestic  government  We  do  not  mean 
to  intimate  that  it  is  absolutely  essential, 
under  the  statute,  that  the  minor  children 
should  be  living  in  the  fathers  house,*  and 
under  his  management  and  control;  but  we 
think  it  was  intended  to  provide  a  support 
for  the  widow  and  those  of  the  children 
whom  the  father  was  under  a  legal  duty  to 
support  while  he  lived.  **In  common  par- 
lance," said  Lord  Kenyon,  ''the  family  con- 
sists of  those  who  live  under  the  same  roof 
with  the  paterfamilias — ^those  who  form,  if 
I  may  use  the  expression,  his  fireside."  Goss 
V.  Harris,  48  S.  a  734,  735,  117  Ga.  845  (cit- 
ing Rex  V.  Inhabitants  of  Darlington.  4  Term 
R.  800). 

As  determined  1»7  velationsliip. 

The  word  "family,"  In  its  broadest  sense, 
will  include  all  the  dwellers  in  a  house  under 
the  common  control  of  one  person,  and  it  is 
in  this  respect  synonymous  with  "house- 
hold";* but  it  has  a  narrower  signification — 
a  very  limited  one — and  is  used  to  represent 
the  progeny  of  common  ancestors.  This 
seems  to  be  the  significance  the  word  bears 
in  the  constitutional  clause  exempting  a 
homestead  to  every  head  of  a  family.  In  re 
Lambson  (U.  8.)  14  Fed.  Cas.  1047,  1048. 

The  phrase  "family  or  person  dependent 
on  him,"  in  the  constitution  of  a  life  associa- 
tion, providing  that  the  benefits  were  to  be 
paid  on  behalf  of  a  member  to  such  member 
or  members  of  his  family,  or  person  or  per- 
sons dependent  on  him,  as  he  should  direct 
and  designate  by  name,  was  construed  not  to 
include  any  persons  who  were  not  actual 
relatives,  or  standing  in  place  of  relatives  in 
aome  permanent  way»  or  in  som    actual  a^ 


pendence  on  the  member.  Supreme  Lodge 
Ivnlghts  of  Honor  v.  Narin,  26  N.  W.  826, 
828,  60  Mich.  44. 

A  statute  exempts  from  levy  and  sale  on 
execution  the  tools  and  implements  of  trade 
belonging  to  heads  of  families.  Held,  that 
to  constitute  a  family,  within  the  meaning 
of  the  act,  the  relation  of  parent  and  child, 
or  that  of  husband  and  wife,  must  exist 
There  must  be  a  condition  of  dependence  in 
the  one  or  the  other  of  these  relations,  but  it 
is  not  necessary  that  all  the  dependents 
should  reside  under  the  same  roof,  together. 
It  is  the  relation,  and  the  dependence  on  that 
relation,  not  the  aggregation  of  individuals, 
that  constitutes  a  family.  Bailee  v.  Walters, 
17  Ala.  482,488. 

"Family,"  as  used  in  the  Constitution, 
exempting  a  homestead  from  forced  sale  so 
long  as  a  surviving  family  may  continue  to 
occupy  it  as  a  homestead,  does  not  mean  a 
family  composed  of  persons  neither  related 
by  blood  nor  connected  by  marriage,  but 
means  a  family  composed  of  husband,  wife, 
and  children.  Howard  v.  Marshall,  48  Tex. 
471,  476. 

Children  not  shown  to  be  related  or 
connected  with  the  bead  of  the  family,  but, 
on  the  contrary,  strangers  to  such  head,  in 
blood,  and  the  orphans  of  persons  who  died 
in  her  service,  or  that  of  some  member  of 
the  family,  are  not  a  portion  of  the  family, 
within  the  homestead  law.  Galllnger  v. 
Payne,  84  La.  Ann.  1067,  1058. 

The  term  "families,"  when  used  in  the 
colonization  laws,  means  "a  collection  of 
persons  having  association  by  reason  of  mar- 
riage." HiU  V.  Moore,  19  8.  W.  162,  164,  85 
Tex.  335. 

As  determlttecl  1»7  reslclenoe  together. 

In  common  parlance  the  family  consists 
of  those  who  live  under  the  same  roof  with 
the  paterfamilias — those  who  form  his  fire- 
side. Dodge  V.  Boston  &  P.  R.  Corp.,  28  N. 
B.  243,  244,  154  Mass.  299,  13  L.  R.  A.  318; 
People  V.  Sagazei,  59  N.  Y.  Supp.  701,  705, 
27  Misc.  Rep.  727. 

While  usually  importing  a  household  in- 
cluding parents,  childi-en,  and  servants,  it 
is  not  necessary,  to  sustain  the  family  re- 
lation between  parents  and  children,  that 
they  should  reside  together.  Putman  v. 
Southern  Pac.  Co.,  27  Pac.  1033^  1037,  21  Or. 
230. 

The  word  "family,"  within  the  meaning 
of  an  exemption  statute,  does  not  import 
that  all  the  members  thereof  reside  in  one 
house.  State,  to  Use  of  Codding,  v.  Finn,  8 
Mo.  App.  261,  264. 

Under  a  statute  providing  that  every 
householder  having  a  family  shall  be  enti- 
tled to  an  estate  of  homestead,  a  person  and 
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his  or  her  children,  permanently  separated, 
cannot  constitute  a  family.  A  residence  to- 
gether is  essentia]  to  constitute  a  family. 
Rock  ▼.  Haas,  110  lU.  528,  532. 

The  term  "family,"  in  the  by-laws  of  a 
beneficial  association,  requiring  the  payment 
of  benefits  to  the  family  of  members,  is  not 
limited  to  resident  members  of  his  family, 
but  means  the  kindred  of  the  member,  and 
will  include  his  mother,  although  she  does 
not  reside  with  him.  Young  Men's  Mut.  Life 
Ass'n  v.  Harrison  (Ohio)  23  Wkly.  Law  Bui. 
360. 

The  term  "family,"  as  used  in  the  char- 
ter of  a  fraternal  order,  providing  for  the 
payment  of  a  sum  of  money  upon  the  death 
of  a  member  to  such  person  of  his  immedi- 
ate family  as  the  member  should  designate, 
cannot  be  construed  to  include  the  father  of 
an  adult  child,  married  and  living  apart  from 
the  parent  Knights  of  Columbus  v.  Rowe, 
40  Atl.  451,  452,  70  Conn.  545. 

Where  a  deed  to  a  railroad  company  of 
a  right  of  way  over  lands  contained  a  condi- 
tion that  the  grantor  and  his  family  should 
have  free  passage  over  the  road  in  the  cars 
of  the  company,  the  word  "family"  means 
those  living  in  the  grantor's  house,  and  un- 
der his  management;  but  the  right  could  not 
be  construed  to  include  the  grantor's  grand- 
daughter, who  does  not  live  with  him. 
Dodge  V.  Boston  &  P.  R.  Corp.,  28  N.  E.  243, 
154  Mass.  289,  13  L.  B.  A.  318. 

A  sister  who  does  not  live  with  her 
brother,  and  is  not  dependent  upon  him  for 
support,  is  not  a  member  of  his  family, 
within  St  1882,  c.  224,  {  1,  authorizing  ben- 
eficial associations  organized  under  such  stat- 
ute to  pay  benefits  to  members  and  their 
families.  Smith  y.  Boston  &  M.  R.  Relief 
Ass'n,  46  N.  E.  62a  627,  168  Mass.  213. 

In  a  will  providing  a  certain  sum  for  the 
"maintenance  of  my  family"  until  a  certain 
time,  "family"  should  be  construed  to  include 
only  the  testator's  widow  and  such  children 
as  were  living  with  her  at  home,  and  not  to 
include  a  son  nearly  grown,  and  not  residing 
with  the  widow  or  the  other  children.  An- 
drews V.  Andrews,  54  Tenn.  (7  Heisk.)  234, 
243. 

A  will  devised  property  In  trust  to  be 
held  during  the  natural  life  of  testator's 
nephew  J.  S.  for  the  benefit  of  the  said  J. 
S.,  so  that,  at  the  discretion  of  the  trustee, 
the  net  income  might  be  applied  to  the  com- 
fort and  support  of  the  said  J.  S.  and  his 
jPamily,  and  to  relieve  them  from  suffering 
and  distress.  J.  S.  afterwards  separated 
from  his  family,  and  it  was  said,  in  constru- 
ing the  will,  that  the  word  "family"  was 
used  to  designate  the  persons  intended,  and 
not  for  the  purpose  of  imposing  as  a  condi- 
tion that  those  persons  should  reside  with, 
or  be  entitied  to  support  from,  the  nephew. 


and  that  the  question  of  whose  fault  caused 
or  continued  the  separation  could  not  affect 
the  rights  of  the  beneficiaries,  except  so  far 
as  it  should  Influence  the  judgment  of  the 
trustee  in  the  application  of  the  trust  funds, 
which  discretion,  if  honestly  exercised, 
would  not  be  interfered  with  by  the  court; 
and  therefore  that  the  nephew  was  not  enti- 
tied to  receive  the  whole  net  income  of  the 
trust  estate.  Kehoe  v.  Ames,  51  AtL  870, 
871,  96  Me.  155. 

Code  Civ.  Proc.  §  1466,  provides  for  the 
setting  apart  of  certain  property  of  a  dece- 
dent for  the  maintenance  of  decedentfs  fam- 
ily. It  Is  held  that  a  wife,  who,  after  being 
married  six  weeks,  entered  into  an  agree- 
ment for  separation,  whereby  she  was  given 
a  certain  allowance,  which  she  agreed  to 
receive  in  satisfaction  of  all  marital  claims 
and  support,  and  who  continued  to  live 
apart  from  her  husband,  without  any  effort 
to  set  aside  the  agreement,  or  any  demand 
for  further  support,  until  his  death,  was  not 
within  the  meaning  o^  the  statute,  as  con- 
stituting a  family.  The  court  said:  '"We 
are  not  to  be  understood  as  saying  that  in 
every  Instance  where  the  husband  and  wife 
have  separated,  the  widow  should  be  denied 
an  allowance.  She  may  have  been  driven 
from  her  home  by  the  cruelty  of  her  hus- 
band, and  tn  such  case  the  superior  court 
may  perhaps  make  an  allowance,  although 
the  widow  made  no  effort  during  the  life- 
time of  the  deceased  to  reassume  matrimo- 
nial relations  with  him.  It  is  enough  to 
say  that,  under  the  circumstances  of  the 
case  under  consideration,  the  court  below 
was  Justified  in  holding  that  the  petitioner 
did  not  constitute  the  Immediate  family  of 
the  deceased.  In  re  Noah's  Estate,  15  Pac. 
287,  290,  73  Cal.  583,  2  Am.  St  Rep.  829. 

In  Laws  1842,  c.  157,  as  amended  by  Laws 
1889,  c.  406,  which  provides  that  when  a 
man  having  a  family  shall  die,  leaving  a 
widow  or  minor  child  or  children,  there  shall 
be  set  apart  for  such  persons  property  of  a 
certain  value,  •'family"  includes  a  widow  and 
a  daughter  who  had  lived  apart  from  the 
testator  for  10  years  preceding  his  death, 
without  contribution  from  him  for  the  wife's 
support,  or  expenses  paid  by  him  for  the 
daughter's  support  except  for  her  clothing, 
and  though  at  the  time  of  the  testator's 
death  he  did  not  keep  house,  and  had  no 
servants.  In  re  Shedd's  Estate,  30  N.  B. 
1147,  133  N.  Y.  601;  Id.,  14  N.  Y.  Supp.  841, 
842,  60  Hun,  367;  Id.,  11  N.  Y.  Supp.  788, 
789. 

In  a  will  providing  that  the  rents  and  In- 
come of  the  estate  should  be  applied  equally 
by  trustees  to  the  maintenance,  support,  and 
comfort  of  testator's  sons  and  daughters,  In 
equal  shares,  and  their  families,  if  they  have 
any,  during  their  natural  lives,  the  word 
"family"  includes  the  testator's  sons  and 
daughters,    together   with    their    respective 
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cbildreD,  8o  long  as  tbey  live  together  and 
form  a  portion  of  the  same  household,  or, 
from  their  tender  years,  be  entitled  to  be 
treated  as  its  members.  Bradlee  t.  An- 
drews, 137  Mass.  50,  52. 

Boarders  or  lodgers. 

"Family,"  as  used  in  a  statute  exempt- 
ing from  attachment  the  household  furniture 
of  a  debtor  essentia]  to  bis  personal  comfort 
and  that  of  his  dependent  family,  cannot  be 
construed  to  include  mere  boarders.  Weed 
V.  Dayton,  40  Conn.  293,  296.  So,  also,  un- 
der a  statute  allowing  to  the  widow  furni- 
tuire  necessary  for  herself  and  family. 
Strawn  v.  Strawn,  53  111.  263,  274. 

The  word  "family,"  a»  used  in  the  chap- 
ter relating  to  executions,  does  not  include 
strangers  or  boarders  lodging  with  the  fam- 
ily. Code  Iowa  1897,  §  4012;  Coffy  v.  Wil- 
son, 21  N.  W.  602,  65  Iowa,  270. 

The  term  "family,"  in  Code  1887,  (  3207, 
providing  that  notices  shall  be  served  by  de- 
livering a  copy  to  the  person  to  be  notified, 
or  a  member  ot  the  family,  does  not  Include 
a  mere  boarder,  not  related  to  the  defendant 
Fowler  v.  Mosher,  7  8.  B.  542,  543,  85  Va. 
421. 

The  word  "family,"  in  the  rule  that  a 
man's  dwelling  house  cannot  be  broken  into 
in  the  execution  of  civil  process  against  the 
occupier  oi  any  member  of  the  family,  lii- 
cludes  not  only  the  children  and  the  domes- 
tic servants  of  the  occupier,  but  also  perma- 
nent boarders,  or  those  who  have  made  the 
house  their  home.  "The  purpose  of  the  law 
is  to  preserve  the  repose  and  tranquillity  of 
families  within  the  dwelling  house,  and  these 
may  be  as  much  disturbed  by  a  forcible  en- 
try to  arrest  a  boarder  or  a  servant  who  had 
acquired  by  contract,  express  or  implied,  a 
right  to  enter  the  house  at  all  times,  and  to 
remain  in  it  as  long  as  they  pleased,  as  if  the 
object  were  to  arrest  the  master  of  the  house 
or  his  children.  A  stranger,  or  perhaps  a 
visitor,  would  not  enjoy  the  same  protection, 
for,  as  they  have  acquired  no  right  to  remain 
in  the  house,  if  the  occupant  should  refuse 
admission  to  the  officer  after  his  purpose  and 
his  authority  were  made  known,  the  law 
would  consider  him  as  conspiring  with  the 
party  pursued  to  screen  him  from  arrest 
Oystead  v.  Shed,  18  Mass.  520,  523,  7  Am. 
Dec.  172. 

Brotliers  and  sisters* 

A  family  is  a  collective  body  of  persons 
who  live  in  one  house,  under  one  head  or 
management  The  relations  between  them 
must  be  of  a  pernianent  or  domestic  charac- 
ter, not  that  of  those  abiding  temporarily  to- 
gether as  strangers.  It  is  not  necessary  that 
it  should  consist  of  a  husband  and  wife  and 
children.  Thus  a  brother  who,  with  his  sis- 
ter, keeps  house  for  his  younger  brothers  and 


sisters,  partly  contributing  to  th^  si^^port, 
is  the  head  of  a  family,  though  neither  a 
husband  nor  a  father,  and  though  the  chil- 
dren be  not  wholly  dependent  on  him.  Dun- 
can V.  Frank,  8  Mo.  App.  286,  289. 

The  word  "family"  is  of  an  indefinite  na- 
ture. It  may  consist  of  a  man  and  his  wife 
alone,  or  of  the  man  and  his  wife  and  any 
number  of  children,  and  even  grandchildren. 
Where  it  was  contended  that  a  person  was  to 
take  care  of  a  place  for  the  living  of  himself 
and  family,  the  word  "family"  could  not  be 
construed  to  include  brothers  and  sisters  of 
the  person  who  was  the  petitioner.  Rhodes 
V.  Turphi  (Tenn.)  57  S.  W.  351,  357. 

The  term  "family,"  in  the  meaning  of  the 
exemption  statutes,  includes  the  relation  ex- 
isting by  the  act  of  the  debtor,  an  unmarried 
person,  in  keeping  house  with  an  unmarried 
sister  and  two  brothers,  all  under  21  years 
of  age,  whose  parents  are  dead,  and  whose 
support  and  education  are  assumed  by  the 
debtor.  McMurray  v.  Shuck,  69  Ky.  (6  Bush) 
111,  99  Am.  Dec.  662. 

'*The  accepted  definition  of  the  word 
'family,'  as  given  by  lexicographers,  and  ap- 
proved in  many  cases,  seems  to  be  the  col- 
lective body  of  persons  who  live  in  one  house 
under  one  head  or  manager.  The  number  of 
persons  thus  living  together  is  not  at  all  im- 
portant, except  that  there  must  be  more  than 
one,  as  it  is  quite  certain  that  two  persons 
may  constitute  a  family,  e,  g.,  husband  and 
wife,  father  and  child.  It  is  well  settled  that 
it  is  not  necessary  that  the  relation  of  hus- 
band and  wife,  nor  that  of  parent  and  child, 
should  exist  in  order  to  constitute  a  family.'* 
As  used  in  a  statute  exempting  a  homestead 
to  the  head  of  a  family,  it  includes  a  brother 
and  an  invalid  sister  living  with  him,  and 
who  is  dependent  on  him  for  support  "As 
was  said  by  Simpson,  C.  J.,  in  Rollings  v. 
Evans,  23  S.  0.  816,  the  term  'family'  is  not 
to  be  taken  in  a  restricted  sense,  but  in  its 
ordinary  sense,  which  includes  persons  living 
in  one  bouse,  and  under  one  head. or  man- 
ager; and,  as  was  said  by  Moses,  C.  J.,  in 
Garaty  v.  Du  Bose,  5  S.  C.  (5  Rich.)  493,  the 
exemption  was  intended  not  alone  as  the 
benefit  to  the  head  of  a  family,  but  to  those 
whose  relations  to  the  head  demand,  on  the 
one  hand,  support  and  protection,  and,  on  the 
other,  require  a  contribution,  by  the  aid  of 
their  labor,  to  the  maintenance  and  conduct 
of  the  general  establishment  to  which  they 
belong."  Moyer  v.  Drummond,  10  S.  B.  952, 
32  S.  O.  165,  7  L.  R.  A.  747,  17  Am.  St  Rep. 
850. 

It  is  not  necessary  that  the  relation  of 
husband  and  wife,  or  father  and  child,  or 
mother  and  child,  should  exist  in  every  case, 
to  constitute  a,  family.  The  man  who  con- 
trols, supervises,  and  manages  affairs  about 
the  house  is  the  head  of  the  family,  and  such 
a  man  need  not  necessarily  be  a  husband  or  a 
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father.  Thus  a  defendant  living  with  his  wid- 
owed sister  and  her  children,  and  supporting 
them,  while  his  sister  kept  house  for  him, 
will  be  held  to  be  the  head  of  the  family. 
Wade  y.  Jones,  20  Mo.  75,  78,  61  Am.  Dec. 
581. 

Where  a  bachelor  lived  on  a  farm  owned 
by  him,  a  widowed  sister  living  with  him, 
making  the  farm  her  home,  and  having  her 
furniture  there,  and  paying  no  board,  they 
constituted  a  family,  though  she,  owing  to  ill 
health,  spent  much  of  her  time  visiting  with 
other  relatives;  and  he  was  entitled  to  the 
farm  as  a  homestead  exempt  from  seizure 
for  his  debts,  as  the  head  of  a  family,  under 
the  Missouri  homestead  exemption  laws. 
Bailey  v.  Comings  (U.  S.)  2  Fed.  Cas.  367, 
868. 

The  phrase  "head  of  a  family,"  as  em- 
ployed in  the  Constitution,  relative  to  home- 
steads, does  not  include  one  who  supports  a 
brother,  he  being  unable  to  support  himself. 
National  Bank  of  Lancaster  v.  Slavin's  Trus- 
tee, 1  Ky.  Law  Rep.  315. 

Where  a  husband  separated  from  his 
wife  without  a  divorce,  and  thereafter,  un- 
til his  death,  lived  with  Ms  sister,  paying 
no  board,  and  was  nursed  and  cared  for  by 
her  as  a  member  of  the  family,  a  policy  on 
the  brother's  life  issued  in  favor  of  the  sis- 
ter by  a  company  organized  under  an  act 
authorizing  the  insured  to  name  the  benefi- 
ciary, who  might  be  one  of  the  family,  or 
an  heir,  was  valid,  though  the  wife  of  de- 
ceased survived  him.  Hosmer  v.  Welch,  107 
Mich.  470,  475,  67  N.  W.  504. 

Ohlldrea. 

The  primary  meaning  of  the  word  "fam- 
ily" is  "children,"  and  It  must  be  so  con- 
strued in  a  statute,  unless  the  context  shows 
that  it  was  used  in  a  different  sense.  Peo- 
ple V.  Sagazei,  59  N.  Y.  Supp.  701,  705,  27 
Misc.  Rep.  727. 

The  meaning  of  the  word  "family"  is, 
prima  facie,  "children,"  and  that  construc- 
tion ought  to  be  adhered  to  unless  some  rea- 
son be  found  in  the  context  of  the  will  for 
extending  or  altering  it  Gregory  v.  Smith, 
9  Hare,  708.  710;  Whelan  v.  Rellly,  8  W.  Va. 
597,  610.  In  a  will  providing  that  the  prop- 
erty shall  be  applied  to  the  support  of  "said 
Samuel  and  his  family  In  such  sums,  in  such 
manner,  and  at  such  times  as  the  trustee 
may  think  proper,  support  in  this  clause  be- 
ing meant  to  Include  education  as  to  the 
children,"  it  is  apparent  that  the  testator 
means  children,  in  the  use  of  the  word 
"family,"  and  that  the  will  must  be  con- 
strued to  mean  Samuel  and  his  children. 
Whelan  v.  Rellly,  3  W.  Va.  597,  610. 

In  a  will  providing  that  certain  property 
should  be  divided  among  his  sisters  and  their 
respective  families,  the  word  '^family"  should 


be  construed  to  mean  such  as  it  does  in  com- 
mon parlance,  and  means  children.  In  re 
Parkinson's  Trust,  1  Sim.  (N.  S.)  242.  246. 

A  will  giving  property  to  be  divided  be- 
tween testator's  brother  and  sister's  fami- 
lies means  children,  and  excludes  their  pai^ 
ents.    Barnes  v.  Patch.  8  Ves.  604,  007. 

The  word  "family"  as  used  in  the  cwi- 
stitutlonal  provision  relating  to  homestead 
exemption,  has  not  been  limited  in  its  gen- 
eral and  ordinary  meaning  as  defined  by 
Webster.  "The  Constitution  has  not  given 
any  definition  of  the  term  'family.'  nor  indi- 
cated any  of  its  necessary  ingredients.  The 
term  must  therefore  be  taken  in  its  ordinary 
sense.  In  this  sense,  it  is  not  essential  that 
it  should  include 'children."  Bradley  v.  Ro- 
delsperger,  3  S.  O.  (3  Rich.)  226,  227.  The 
term,  in  its  ordinary  sense,  includes  persons 
living  in  one  house,  and  under  one  head  or 
manager.  Defendant's  wife  was  dead,  and 
his  son,  living  with  him  as  a  part  of  his 
family,  being  a  married  man.  was,  no  doubt, 
entitled  to  have  his  wife  and  children  with 
him.  if  he  had  any  children.  Certainly  this 
constituted  a  family,  of  which  the  defend- 
ant was  the  head.  Rollings  ▼•  Bvans,  23  S. 
O.  316.  327. 

A  will  directing  the  application  of  mon- 
ey for  the  benefit  of  testator's  son  and  bis 
family  should  be  construed  to  mean  the  chil- 
dren of  such  son.  rather  than  the  wife  and 
children.  Raynolds  v.  Hanna  (U.  S.)  55  Fed. 
783,  786. 

As  used  in  a  will  bequeathing  certain 
sums  to  the  brother  of  testator,  to  be  used  to 
support  himself  and  family,  it  includes  bis 
two  children,  and  hence  is  not  void  for  in- 
definiteness.  First  Nat  Bank  v.  Miller,  49 
N.  Y.  Supp.  981.  982,  24  App.  Div.  551. 

In  a  will  giving  property  to  the  testa- 
tor's children,  and  providing  that,  in  case 
either  of  them  should  marry  into  a  certain 
person's  family,  such  child  should  only  re- 
ceive a  nominal  sum.  the  word  "family" 
should  be  construed  in  its  primary  meaning 
of  children.  The  word  "family"  Is  not  a 
technical  one,  but  is  one  of  fiexlble  meaning. 
Its  primary  meaning,  however,  is  children* 
and  so  It  must  be  construed  in  all  cases  un- 
less the  context  shows  that  it  was  used  in  a 
different  sense.  Phillips  v.  Ferguson,  8  8.  BL 
241,  243.  85  Va.  509,  1  L.  R.  A.  837,  17  Am. 
St  Rep.  78. 

The  word  "family,"  as  used  in  an  order 
for  the  removal  of  a  pauper  vddow  and  her 
family.  Is  prima  facie  her  children.  Over- 
seers of  Chillisquaque  v.  Overseers  of  Lew- 
isburg  (Pa.)  2  Penny.  487.  490. 

In  a  notice  that  S.  and  his  family  had 
become  chargeable  as  paupers,  the  word 
"family"  cannot  be  construed  to  Include  the 
children  of  S.    Inhabitants  of  Bangor  t.  In- 
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babitaots  of  Deer  Isle,  1  Me.  (1  Greenl.)  329, 
332. 

"Family,"  as  used  In  a  will,  under  a 
power  to  give  to  any  of  tbe  male  descendants 
of  tbe  family  of  tbe  testator  bearing  bis  sur- 
name, tbe  word  "family"  means  children  of 
the  testator;  tbey  being  tbe  stock  of  descent, 
and  tbelr  male  descendants  of  tbe  testator's 
surname  tbe  objects  of  tbe  trust  Domlnick 
V.  Sayre,  5  N.  Y.  Super.  Ct.  (3  Sandf.)  555. 
569,  8  N.  Y.  Leg.  Obs.  278,  279. 

Tbe  word  "family"  Is  a  collective  noun, 
necessarily  Including  two  or  more  persons. 
As  used  In  a  will  placing  property  In  the  pos- 
session of  testator's  wife  for  tbe  family,  and 
for  tbe  education  and  support  of  bis  daugh- 
ter, and  in  trust  for  bis  son,  It  includes  tbe 
wife  and  daughter,  but  excludes  the  son. 
In  re  Simons'  Will,  11  AtL  36,  37,  55  Conn. 
239. 

The  expression  "Increase  in  tbe  family," 
In  common  parlance,  means  tbe  addition  of 
a  child,  and,  in  a  will.  Indicates  that  tbe 
word  **famlly"  was  used  in  the  sense  of 
"children."    White  v.  Brlggs,  15  Sim.  17,  30. 

Where  trustees  were  directed  to  pay  8. 
$700  annually  during  bis  life,  and  to  Increase 
his  annuity  to  $1,200  If  be  should  marry  and 
have  a  family,  tbe  term  "marry  and  have  a 
family"  was  used  In  Its  ordinary  sense,  aud 
meant  that.  If  8.  should  get  married  and  have 
Issue  of  such  marriage,  tbe  annuity  should 
be  Increased,  and  that.  If  S.  should  get  mar-* 
rled  and  have  a  family  by  being  a  house- 
keeper, tbe  trustees  were  not  authorized  to 
pay  tbe  increase  until  there  should  be  chil- 
dren born  to  8.  either  by  his  present  wife  or 
a  future  marriage.  Spencer  y.  Spencer  (N. 
Y.)  11  Paige^  159. 

Const  art'  2,  |  82,  declares  that  tbe  fam- 
ily homestead  of  tbe  bead  of  each  family 
residing  In  tbe  state  shall  be  exempt  from 
attachment  and  levy  or  sale  on  any  mesne  or 
final  process  Issued  from  any  court,  etc. 
Held,  that  the  word  "family"  is  used  In 'the 
ordinary  sense,  and  that  It  Is  not  necessary 
tbat  it  should  Include  children.  Hence  it  is 
not  necessary,  in  order  that  persons  be  tbe 
beads  of  families,  tbat  tbey  should  have  chil- 
dren. Bradley  v.  Rodelsperger,  3  8.  C.  (3 
Rich.)  226,  227. 

Same— Adopted  ehlldrea. 

An  informally  adopted  daughter  and  her 
husband,  residing  with  a  childless  widower, 
do  not  constitute  bis  family,  so  as  to  enable 
him  to  retain  a  homestead.  Johnson  v. 
Fletcher,  54  Miss.  628,  28  Am.  Rep.  888;  Hill 
T.  Franklin,  54  Miss.  632,  636. 

"Family,"  as  used  tn  Ck>mp.  Laws,  c.  94, 
providing  for  tbe  organization  of  mutual  ben- 
efit associationB  to  secure  to  tbe  family  or 
helTB  of  any  member  on  hit  death  a  certain 


sum  of  money,  should  be  construed  to  include 
the  insured  and  the  beneficiary,  who  were  an 
old  man  and  a  young  woman,  not  related,  but 
wbo  lived  for  many  years  in  tbe  same  house- 
hold, and  bad  treated  each  other  as  father 
and  daughter.  Tbe  word  "family"  is  an  ex- 
pression of  great  flexibility.  It  is  applied  in 
many  ways.  It  may  mean  tbe  husband  and 
wife,  having  no  children,  and  living  alone  to- 
gether, or  it  may  mean  children,  or  wife  and 
children,  or  blood  relatives,  or  any  group 
constituting  a  distinct  domestic  or  social 
body.  It  is  often  used  to  denote  a  small,  se- 
lect corps  attached  to  an  army  chief,  and  has 
even  been  extended  to  whole  sects,  as  In  tbe 
case  of  tbe  Shakers.  Carmlcbael  v.  North- 
western Mut  Ben.  Ass'n,  16  N.  W.  871,  51 
Mich.  494. 

Tbe  phrase  "head  of  the  family,"  as  em- 
ployed in  tbe  Ck>nstltutlon,  relative  to  home- 
steads, does  not  include  one  wbo  supports  a 
nephew  whom  he  has  adopted,  and  whose 
parents  were  unable  to  support  him.  Nation- 
al Bank  of  Lancaster  v.  81a vln,  1  Ky.  Law 
Rep.  315.  See,  also.  In  re  Lambson  (U.  S.) 
14  Fed.  Gas.  1047,  1048. 

Same— Adult  ohildren. 

The  term  "family"  does  not  Include  adult 
children  living  separately,  and  not  forming 
a  part  of  the  same  household.  Wood  v. 
Wood.  28  Atl.  520,  521,  63  Conn.  324  (citing 
Smith  V.  WUdman,  87  Conn.  384;  Phelps  v. 
Phelps,  143  Mass.  570,  10  N.  B.  452;  Andrews 
V.  Andrews,  54  Tenn.  [7  Helsk.]  234). 

Tbe  term  "family,"  as  used  in  tbe  con- 
stitutional provision  tbat  tbe  homestead  of  a 
family,  after  the  death  of  the  owner  there- 
of, shall  be  exempt  from  the  payment  of 
debts,  etc.,  refers  only  to  the  widow  and 
minor  children  of  the  deceased,  and  does  not 
refer  to  tbe  adult  heirs  of  tbe  deceased. 
Weber  v.  Short,  55  Ala.  311. 

Under  the  Constitution,  and  tbe  laws  In 
obedience  thereto,  defining  a  "homestead," 
and  securing  it  to  the  family,  children,  when 
tbey  arrive  at  tbe  age  of  majority,  and  espe- 
cially where  they  leave  the  family  of  their 
father  and  mother  and  become  a  separate 
family,  are  not  Included  In  the  term  "family." 
They  are  not  any  longer  a  part  of  the  old 
family,  and  cannot  force  a  partition  of  tbe 
homestead  as  against  tbe  mother  and  minor 
children.    Hoffman  v.  Neuhaus,  SO  Tex.  633, 

98  Am.  Dec  492. 


Code  1873,  S  2214,  providing  tbat  the  ex- 
penses of  tbe  family  are  chargeable  on  prop- 
erty of  both  husband  and  wife,  cannot  be  con- 
strued to  Include  necessaries  furnished  an 
adult  child  wbo  lives  at  its  parents'  home  as 
a  member  of  the  family;  tbe  necessaries  be- 
ing furnished  on  the  request  of  such  child. 
Blacbley  v.  Laba,  18  N.  W.  668»  659»  63  Iowa, 
22,  50  Am.  Rep.  724. 
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A  son  or  daughter  of  a  parent,  residing 
witli  the  parent,  does  not  cease  to  be  a  mem- 
ber of  the  family  when  he  or  she  respectively 
arrives  at  the  age  of  21  or  18,  from  that  fact 
alone.  They  mnst  have  ceased  to  reside  with 
their  parents  in  order  to  break  the  family 
relation.  Chicago  &  N.  W.  Ry.  Co.  v.  Chis- 
holm,  79  111.  584,  G87;  Strawn  v.  Strawn,  53 
111.  263,  274. 

A  widow  occupying  a  house  and  lot  as 
her  homestead,  with  two  adult  children  liv- 
ing with  her,  constitutes  a  family,  so  as  to 
render  the  house  not  liable  for  her  debts. 
The  evident  purpose  of  the  law  in  placing 
homestead  property  beyond  the  reach  of  cred- 
itors was  to  enable  the  supporter  of  the 
household  to  provide  for  those  living  with 
him,  and  dependent  upon  him  for  support; 
and  the  debtor,  being  a  bona  fide  housekeeper, 
and  occupying  the  lands  as  a  homestead  with 
his  wife  or  children,  adults  or  infants,  or 
with  liis  brothers  and  sisters,  father  and 
mother,  grandfather  or  grandmother,  or  those 
dependent  upon  him,  and  whom,  by  reason  of 
his  relation  to  or  connection  with,  be  is  un- 
der obligation  to  maintain,  must  be  regarded 
\  as  a  housekeeper  with  a  family.  Brooks  t* 
Collins,  74  Ky.  (11  Bush)  622,  626. 

Same— Ohlldreift  by  former  marriage. 

An  insurance  policy  providing  that  the 
amount  shall  be  payable  to  the  family  of  the 
said  deceased  will  be  construed  to  include 
the  wife  and  children,  though  one  of  the  chil- 
dren was  a  son  by  a  former  wife.  Hutson  y. 
Jenson,  85  N.  W.  688,  683,  110  Wis.  26. 

"Family,"  as  used  in  a  will  empowering 
a  trustee  to  maintain  testator's  son  or  his 
family  out  of  the  income  of  the  trust  estate, 
includes  any  wife,  child,  or  children  of  such 
son,  though  one  of  the  children  is  merely  a 
stepbrother  of  the  ofhers,  and  does  not  live 
with  them  and  their  mother,  the  widow  of 
the  son.  In  wills  the  word  "family"  ordi- 
narily means  next  of  kin.  Smith  v.  Greeley, 
30  Atl.  413,  414,  67  N.  H.  377. 

The  term  "family,"  as  used  in  Acts  1837, 
c.  13,  authorizing  the  setting  apart  of  a  year- 
ly support  for  the  widow  and  her  "family," 
included  children  who,  being  under  age,  re- 
sided with  the  parent,  and  constituted  part  of 
the  family.  It  made  no  difference,  as  to  the 
sense  of  the  word,  whether  the  children  were 
offspring  of  a  former  marriage,  or  of  the 
children  of  the  intestate.  In  every  case  they 
constituted  a  part  of  the  widow's  family,  and 
should  be  considered  in  making  the  allow- 
ance. Sanderlin  v.  Sanderlin's  Administra- 
tor, 31  Tenn.  (1  Swan)  441,  443. 

Same— Graadoliildreift. 

The  word  "family"  is  an  uncertain  term. 
It  may  extend  to  grandchildren  as  well  as 
children.  Robinson  t.  Waddelow,  8  Sim. 
134,  137. 


**Family,"  as  used  in  St  8  ft  9  Wul 
III,  c  SO,  providing  that  the  parish  to  which 
a  pauper's  certificate  is  granted  is  obliged  to 
receive  the  certificated  person,  together  with 
his  or  her  family,  includes  the  person's  wife 
and  those  children  who  live  with  him,  but 
does  not  extend  to  grandchildren.  In  com- 
mon parlance,  the  family  consists  of  those 
who  live  under  the  same  roof  with  the  pater- 
familias— those  who  form  his  fireside.  But 
when  they  branch  out  and  become  the  heads  of 
new  establishments,  they  cease  to  be  part  of 
the  father's  family.  Rex  ▼.  Inhabitants  of 
Darlington,  4  Term  R.  797,  800. 

The  term  "family,"  as  used  in  the  treaty 
between  the  United  States  and  the  Creek 
tribe  of  Indians,  entered  into  on  March  24, 
1832,  providing  that,  when  certain  land  was 
surveyed,  90  principal  chiefs  of  the  Creek 
tribe  should  select  one  section  each,  and 
every  other  head  of  a  Creek  family  should 
select  one  half  section  each,  which  tracts 
should  be  reserved  from  sale  for  their  use 
for  the  term  of  five  years,  unless  sooner  dis- 
posed of  by  them,  should  be  construed  to  in- 
clude a  grandmother  and  her  grandchildren. 
Ladiga.v.  Roland,  43  U.  S.  (2  How.)  581,  588, 
11  L.  Ed.  387. 

A  will  provided  that,  after  the  payment 
of  debts  and  certain  legacies,  the  remainder 
should  be  equally  divided  between  the  fami- 
lies of  certain  persons.  It  is  held  that,  if 
by  the  term  "families"  the  testator  meant 
their  children,  then  the  grandchildren  are  ex- 
cluded; if  he  meant  their  descendants  or 
issue  or  heirs  living  at  his  death,  then,  ac- 
cording to  the  principle  of  our  decisions, 
grandchildren  must  also  be  excluded,  as 
their  father  was  then  living*  and  the  de- 
scendants' issue  or  heirs  would  take  by  right 
of  representation.  Townsend  v.  Townsend, 
31  N.  B.  632,  633,  156  Mass.  454. 

In  construing  a  will  by  which  testator 
bequeathed  to  his  son  James  100  of  his  ne- 
gro slaves,  "to  be  drawn  by  lot  in  fam- 
ilies from  among  those  usually  residing  on 
the  plantations,  in  which  number  shall  be 
particularly  included  the  nurse,  Murriah, 
and  her  children  and  her  sister,  and  their 
children,  and  the  drivers,  Ben,  Cato,  and 
their  families,"  the  court  said  with  respect 
to  the  construction  of  the  word  "families": 
"We  think  it  best  to  restrain  it  to  the  wives 
and  children  of  the  slaves  Ben  and  Cato, 
living  in  the  house  with  them,  for  as  much 
as  testator  has  himself,  in  the  foregoing  part 
of  the  bequest  of  Murriah  and  her  sister, 
confined  it  to  their  children,  and  not  extend- 
ed it  to  their  grandchildren."  Pringle  v.  Me- 
Pherson  (S.  C.)  2  Desaus.  524,  544,  545. 


■6    Married  oliUdrem. 

"Family,"  as  used  in  a  will  directing  that 
a  certain  place,  when  no  longer  occupied  by 
any  member  of  testator's  family,  should  be 
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sold,  cannot  be  construed  to  Include  testator's 
married  son.  Wood  y.  Wood,  28  Atl.  520,  621, 
63  Conn.  324. 

In  the  statute  providing  that  actions  may 
be  maintained  against  a  married  woman  on 
any  contract  made  by  her  for  the  benefit  of 
her  family,  the  term  "family"  refers  to  those 
living  with  her  as  a  part  of  her  household; 
and  a  contract  for  groceries  to  be  furnished 
a  married  woman's  son  and  his  family,  living 
by  themselves,  was  not  within  the  meaning  of 
the  statute.  Hart  v.  Goldsmith,  51  Ck>nn. 
479. 

In  a  will  making  a  residuary  devise  and 
bequest  to  the  children  of  testator's  son,  and 
providing  that  the  use  and  improvement  of 
such  legacy  should  be  appropriated  during 
his  son's  life  to  the  maintenance  and  support 
of  his  family,  the  term  "family"  should  be 
construed  to  include  a  son  of  such  son,  though 
having  a  family  of  his  own.  Whiting  y. 
Whiting,  70  Masa  (4  Gray)  236,  241. 

The  term  "family,"  as  used  in  Code  1873, 
f  3072,  exempting  certain  debts  due  the  head 
of  a  family  from  liability  to  garnishment, 
means  the  collective  body  of  persons  who  live 
in  one  house,  under  one  head  or  manager. 
The  relations  existing  between  such  persons 
must  be  of  a  permanent  and  domestic  char- 
acter, not  an  abiding  together  temporarily  as 
strangers.  There  need  not  of  necessity  be 
dependence  or  obligation  growing  out  of  the 
relation.  It  includes  persons  living  in  the 
family  who  are  not  boarders.  Where  a  son 
and  his  wife  live  with  the  father,  who  pro- 
vides for  them  as  for  children  or  dependents, 
together  with  his  domestics,  they  together 
constitute  a  family.  Tyson  v.  Reynolds,  3  N. 
W.  469,  470,  52  Iowa,  431. 

The  term  "family,"  within  the  meaning 
of  the  homestead  law,  was  held  not  to  in- 
clude a  married  daughter  who  upon  the  death 
of  her  husband  returned  to  her  mother's 
homestead.  Trammell  v.  Neil  (Tex.)  1  Posey, 
Unrep.  Cas.  51,  54. 

A  family,  within  a  homestead  exemption 
statute  authorizing  such  exemption  to  the 
head  of  a  family,  consists  of  those  members 
of  the  household  who  are  dependent  on  the 
householder  for  support;  or  to  whom  the 
householder  owes  some  duty,  and  does  not, 
therefore.  Include  a  married  son  engaged  in 
cultivating  a  separate  estate,  so  as  to  entitle 
him  to  homestead  exemption  in  his  interest 
in  the  estate  of  his  deceased  father,  held  as 
a  homestead  by  his  mother.  Brokaw  v.  Ogle, 
48  N.  B.  394,  397,  170  111.  115. 

Under  the  probate  law  of  1870,  providing 
that  the  property  reserved  over  for  sale,  or 
its  value,  does  not  form  any  part  of  the  es- 
tate of  the  decedent  where  a  constituent  of 
the  family  survives,  the  nature  of  the  family 
intended  is  left  undefined  by  tho  Constitu- 
tion, but  the  framers  thereof  had  in  view  a 


family  composed  of  a  head,  a  wife  and  chil- 
dren. The  law  contemplated,  as  a  general 
rule,  that,  as  the  older  members  of  the  fam- 
ily grew  up  and  left  the  parental  roof,  the 
legal  relations  of  the  family  as  it  had  former- 
ly existed  ceased,  and  that  other  and  new 
relations  and  families  would  spring  up.  A 
mere  aggregation  of  individuals  under  one 
common  roof,  though  devoting  their  attention 
to  a  common  object — ^the  promotion  of  their 
mutual  interests  and  social  happiness — as  the 
inmates  of  a  boarding  house,  or  persons  em- 
ployed in  the  capacity  of  servants,  docs  not 
constitute  a  family.  The  following  general 
rules  determine  when  the  relation  of  a  fam- 
ily, as  contemplated  by  law,  exists:  (1)  It  is 
one  of  social  status,  not  of  mere  contract; 
(2)  legal  or  moral  obligation  on  the  head  to 
support  the  other  members;  (3)  correspond- 
ing state  of  dependence  on  the  part  of  the 
other  members.  So  a  married  daughter,  with 
her  child,  residing  with  her  mother,  formed 
no  constituent  member  of  the  family,  such  as 
to  entitle  her  or  her  child  to  the  homestead 
on  the  death  of  the  mother.  Roco  v.  Green, 
50  Tex.  483,  490. 

In  common  parlance,  the  family  consists 
of  those  who  live  under  the  same  roof  with 
the  paterfamilias — those  who  form  the  fire- 
side— but,  when  they  branch  out  and  become 
the  heads  of  new  establishments,  they  cease 
to  be  part  of  the  father's  family.  Hence  it  is 
held  that,  under  a  statutory  provision  for 
the  support  of  a  family  of  a  decedent,  a 
minor  daughter  married  at  the  time  of  her 
father's  death,  and  not  a  member  of  his 
household,  but  living  with  and  supported  by 
her  husband,  is  not  entitled  to  a  year's  sup- 
port, as  a  member  of  the  family.  Goss  v. 
Harris,  43  S.  E.  734,  735,  117  Ga.  345. 

Same— StepohUdren 

"Family,"  as  used  in  a  statute  providing 
that  a  man,  in  order  to  gain  a  settlement  in 
a  town,  must  reside  therein  for  seven  years, 
and  during  such  residence  support  himself 
and  family,  includes  those  only  whom  the 
pauper  is  under  legal  obligation  to  support. 
A  man  is  not  bound  to  support  the  children 
of  his  wife  by  a  former  husband.  Town  of 
Manchester  v.  Town  of  Rupert,  6  Vt  291, 
294. 


I  Testator's  will  directed  that  a  house  be 
;  purchased,  to  be  held  in  trust  for  the  benefit 
;  of  a  servant  during  his  life,  and  to  revert  to 
I  his  family  on  his  decease.  Held,  that  the 
servant's  "family"  meant  his  widow  and 
I  children,  and  did  not  include  his  stepson. 
t  Bates  V.  Dewson,  128  Mass.  334,  335. 

!  "Family,"  as  used  in  the  Constitution 
I  and  by-laws  of  the  Supreme  Council  of  the 
I  Royal  Arcanum,  permitting  benefits  to  be 
I  made  payable  to  the  members  of  the  family 
I  of  the  member — designating  them — should 
be  construed  to  Include  stepchildren  of  the 
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member  who  had  been  brought  up  In  his 
household,  even  though  they  had  married 
and  left  such  household.  The  word  "family" 
is  as  broad  as  the  word  "relatives/'  which 
includes  relatives  by  affinity  as  well  as  by 
blood.  Tepper  v.  Supreme  Ck)uncil  of  Royal 
Arcanum,  47  Atl.  460,  461,  61  N.  J.  Eq.  638, 
88  Am.  St  Rep.  449. 

Desoendaats. 

The  term  includes  such  relatives  as  are 
descendants  of  a  common  ancestor.  Marsh 
V.  Supreme  (Council  A.  L.  of  Honor,  21  N.  B. 
1070,  1072,  149  Mass.  512,  4  L.  R.  A.  382  (cit- 
ing Worcest  Diet ;   Webst  Diet) 

As  used  in  a  codicil  of  a  will  wtiich  was 
in  the  form  of  a  letter  to  testator's  wife, 
saying,  "I  should  be  unhappy  if  I  thought  It 
possible  that  any  one  not  of  your  family 
should  be  the  better  for  what,  I  feel  con- 
fident, you  will  so  well  direct  the  disposal 
of,"  the  word  "family"  is  not  conftned  to 
children  only,  but  would  include  descendants 
in  every  degree.  The  words  "of  your  family" 
are  equivalent  to  "of  your  blood" ;  that  is, 
"your  posterity,"  "your  descendants."  The 
word  "family"  is  one  of  doubtful  import, 
and  may,  according  to  the  context,  mean 
children  or  next  of  kin.  Williams  v.  Wil- 
liams, 1  Sim.  (N.  S.)  358,  371. 

The  word  "family"  has  been  judicially 
construed  as  meaning  heir  apparent,  rela- 
tions, or  next  of  kin,  according  to  the  subject- 
matter  of  the  devise.  2  Jarm.  27,  28,  30,  31. 
In  Tolson  v.  Tolson  (Md.)  10  Gill  &  J.  159, 
174,  it  was  said  that  the  word  "family,"  as 
used  in  that  will,  did  not  designate  any  indi- 
vidual persons  with  sufficient  certainty.  Al- 
though, standing  alone,  the  word  "family" 
may  be  insufficient  to  point  out  with  cer^ 
tainty  the  persons  to  be  benefited  by  the  de- 
vise, the  word  in  a  will  devising  certain  prop- 
erty in  trust  to  W.,  and  that  the  trustee 
should  receive  the  rents,  issues,  and  profits, 
and  pay  the  same  for  the  support  of  said  W. 
and  liis  family,  and,  upon  his  death,  that  tbe 
land  shall  pass  to  his  children  and  heirs, 
was  said  to  indicate  that  the  testator  de- 
signed his  bounty  should  fiow  in  the  broadest 
stream  among  the  descendants  of  W.  Tay- 
lor V.  Watson,  35  Md.  519,  527. 

In  a  clause  of  a  conveyance  excepting 
and  reserving  one-half  acre  of  land  of  the 
tract  granted,  being  the  old  family  graveyard 
of  the  grantor,  together  with  the  right  of 
way  to  the  said  graveyard,  "family"  should 
be  construed  as  including  the  grantor's  lineal 
descendants,  and  not  as  limited  to  the  imme- 
diate members  of  his  household.  Brown  y. 
Anderson,  11  S.  W.  607,  608,  88  Ky.  577. 

Heir  mt  Iaw  or  issue. 

In  Act  May  24,  1807,  providing  "that 
whereas  by  tbe  law  as  it  now  stands,  tbe 
issue  of  an  ancestor  by  one  venter  cannot  in- 


herit to  the  issue  of  such  ancestor  by  a  dif- 
ferent venter,  whereby  the  real  estate  of  an 
ancestor  in  some  instances  goes  out  of  the 
family,  to  the  great  injury  of  the  remaining 
issue  of  such  ancestor,"  and  prescribes  a 
remedy  therefor,  the  word  "family"  must  be 
taken  in  that  sense  in  which  the  law  uses  it 
when  speaking  of  descents;  and,  in  that  re- 
striction, it  will  comprehend  only  the  de- 
scendants of  such  ancestor — those  who  have 
his  blood  running  in  their  veins — and  in  tliat 
sense  is  nearly,  if  not  quite,  of  the  same  im- 
port as  the  word  "issue."  Pierson  v.  De 
Hart  3  N.  J.  Law  (2  Penning.)  481,  487. 

In  a  will  devising  property  over  in  case 
a  beneficiary  should  die  without  leaving  a 
family,  the  word  "family"  means  issue  or 
heirs  of  the  body.  Bellstein  v.  Bellstein,  45 
AU.  73,  74,  194  Pa.  152,  75  Am.  St  Rep.  682. 

The  word  "family,"  it  seems,  is  restrict- 
ed to  mean  the  heir  at  law,  as  in  a  devise  to 
A.  for  life,  with  remainder  to  his  family, 
A.'s  heir  at  law  will  be  entitled.  Heck  v. 
Clippenger,  5  Pa.  (5  Barr)  385,  389. 

In  a  will  devising  land  to  a  certain  per- 
son and  her  heirs  forever,  in  fullest  confi- 
dence that  after  her  decease  she  would  de- 
vise the  property  to  testator's  "family,**  such 
term  means  heir  at  law.  Wright  v.  Atkyns, 
17  Yes.  256,  261,  1  Turn.  &  R.  Ch.  143,  158, 
19  Yes.  299. 

Husband  and  wife  tosether. 

A  husband  and  wife  living  together  con- 
stitute a  family,  within  tbe  meaning  of  tbe 
word  as  used  in  Const  1868,  art  9,  {  1,  pro- 
viding for  the  exemption  of  a  homestead  held 
by  the  head  of  a  faniily  from  execution. 
Miller  y.  Finegan,  7  South.  140,  26  Fla.  29,  6 
L.  R.  A.  813.  So,  also,  under  the  Illinois  ex- 
emption law  (Rev.  St  c.  52,  {  13).  Berry  v. 
Hanks,  28  111.  App.  51,  55;  KitcheU  v.  Burg- 
win,  21  III.  (11  Peck)  40,  44. 

For  some  purposes,  a  husband  and  wife 
may  be  regarded  as  a  family.  Kltchell  v. 
Burgwin,  21  111.  (11  Peck)  40;  People  v. 
Sagazei,  59  N.  Y.  Supp.  701,  705,  27  Misc. 
Rep.  727. 

Husband  or  wife  as  member* 

Under  Sayles'  Ann.  Civ.  St  arts.  237&, 
4963,  4967,  requiring  that  on  sale  of  an 
estray,  at  least  three  persons  besides  the 
family  of  the  person  estraying  the  animal 
must  be  present  that  party  and  two  persons 
not  members  of  his  family  do  not  fulfill  the 
requirement  he  himself  being  a  member  of 
his  own  family.  Floyd  ▼.  State  (Tex.)  68  8. 
W.  690,  691. 

.  While  ordinarily  in  a  devise  or  bequest 
for  the  benefit  of  a  granddaughter  of  testa- 
tor and  her  family  the  word  "family"  would 
not  be  held  to  mean  her  husband,  it  may  by 
the  context  and  other  provisions  of  the  will 
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be  made  to  appear  that  the  husband  was 
Intended  to  be  included,  and,  where  that  so 
clearly  appears  to  be  the  Intent  of  testator, 
the  word  "family"  should  be  so  construed 
as  to  include  the  husband.  MacLeroth  v. 
Bacon,  6  Yes.  159,  167. 

"Family/*  as  used  in  a  will  giving  to  a 
certain  person  and  his  family  certain  tracts 
of  land,  should  be  construed  to  include  the 
person  named,  and  his  wife  and  children. 
Hall  Y.  Stephens,  66  Mo.  670,  672,  27  Am. 
Rep.  802. 

The  word  "family,"  in  a  will  giving  prop- 
erty in  trust  for  testator's  sons  and  daugh- 
ters and  their  families,  would  include  the 
wife  of  a  son,  if  she  continued  to  reside  with 
him,  or  be  entitled  to  support  from  him. 
Bradlee  T.  Andrews,  137  Mass.  00,  52. 

"Family,"  as  used  in  a  will  directing 
that  testator's  business  should  be  carried  on 
by  his  wife  and  son  for  the  mutual  benefit 
of  the  family,  should  be  construed  to  in* 
elude  the  wife.  The  word  "family"  is  ca- 
pable of  many  applications.  Under  different 
circumstances,  it  may  mean  a  man's  house- 
hold, consisting  of  himself,  his  wife,  chil- 
dren, and  servants;  it  may  mean  his  wife 
and  children,  or  his  children,  excluding  the 
wife;  or,  in  the  absence  of  wife  and  chil- 
dren, it  may  mean  his  brothers  and  sisters, 
or  his  next  of  kin;  or  it  may  mean  the 
geneological  stock  from  which  he  may  have 
sprung.  All  these  applications  of  the  word 
and  some  others  are  found  in  common  par- 
lance. Blackwell  v.  Bull,  1  Keene,  Gh.  177, 
isi. 

A  bequest  to  a  man  "in  trust  for  the  use 
and  benefit  of  his  wife  and  family  during  his 
life"  does  not  Include  an  allowance  for  the 
benefit  of  such  man.  The  word  "family"  is 
narrowed  or  enlarged  in  some  instances  to 
include  near  kindred;  in  others,  heirs,  or 
to  express  relations  by  marriage.  But  we 
can  find  no  case  where  the  husband  is  prop- 
erly included  within  the  description.  Wal- 
lace V.  McMicken's  Ex'rs,  13  Ohio  Dec.  345, 
347,  2  Disn.  564. 

The  husband,  while  living  with  his  wife, 
is  part  of  the  family,  and  medical  attend- 
ance of  which  he  stands  in  need  is  a  family 
necessity.  Leake  v.  Lucas,  93  N.  W.  1019, 
1020,  65  Neb.  859,  62  L.  R.  A.  190. 

Xliidred  or  mezt  of  kin. 

The  phrase  "of  her  own  family"  as  used 
in  a  devise  to  testatrix's  sister,  stating  that  it  \ 
is  testatrix's  desire  that  the  sister  bequeath 
such  property  to  those  of  her  own  family,  is  [ 
equivalent  to  "of  her  own  kindred,"  or  "her 
own  relations."     "The   word   'family*   may,  | 
according  to  the  context,  have  different  slg- 1 
nificatlons  in  different  wills.    It  may  be  re- ' 
Btrained  to  mean  only  the  children.    On  the 


other  hand,  in  Macleroth  y.  Bacon,  Lord  Al- . 
vanley  thought  it  might  be  extended  to  mean 
the  husband,  so  as  to  Include  him  as  one  of 
the  family.  But  in  this  will  it  is  clear  that 
by  *those  of  her  own  family*  the  testatrix 
means  her  own  kindred."  Cruwys  t.  Col- 
man,  9  Yes.  319.  324. 

Where  a  donor  recommends  that  the 
donee  at  her  death  shall  give  his  personal 
property  to  such  of  his  family  or  his  relations 
as  he  shall  think  fit,  and  the  donee  does  not 
exercise  the  power,  the  word  ••relations"  or 
the  word  "family"  will  be  construed  ''next 
of  kin,"  in  the  absence  of  special  expressions 
conveying  a  different  import  Grant  v.  Ly- 
man, 4  Russ.  292,  297. 

The  word  "family"  has  been  Judicially 
construed  as  meaning  the  heir  apparent,  re- 
lations, or  next  of  kin,  According  to  the  sub- 
ject-matter of  the  devise.  Taylor  v.  Watson, 
85  Md.  519,  527. 

Obo  penon. 

"Family,"  as  used  In  the  Code,  provid- 
ing for  an  exemption  of  homestead  of  the 
family,  means  a  collectiye  body  of  persons 
who  live  in  one  house,  and  under  one  head 
or  manager;  and  a  lone  individual  does  not 
come  within  this  definition.  Fullerton  v. 
Sherrill,  87  N.  W.  419,  420,  114  Iowa,  511 
(citing  Rock  v.  Haas,  110  111.  528;  Keiffer 
V.  Barney,  31  Ala.  192);  Emerson  v.  Leon- 
ard, 65  N.  W.  1.^3,  154,  96  Iowa,  311,  59 
Am.  St  Rep.  372  (citing  Tyson  v.  Reynolds, 
52  Iowa,  431,  3  N.  W. 


The  term  "family,"  in  Comp.  Laws,  (i 
2449,  2467,  exempting  homesteads  from  ju- 
dicial sale,  and  providing  that  every  family, 
whether  consisting  of  one  or  more  persons, 
in  actual  occupancy  of  a  homestead,  shall  be 
deemed  and  held  to  be  a  family,  includes  a 
single  person  in  the  actual  occupancy  of  a 
homestead;  and  hence  a  contention  that  a 
widower  without  children  could  only  be 
deemed  a  family  in  case  he  and  his  wife 
had  resided  on  the  land,  as  a  home,  before 
her  death,  could  not  be  sustained.  Hesnard 
V.  Plunkett,  60  N.  W.  159,  161,  6  S.  D.  73. 

Under  the  statutes  of  Utah  Territory, 
declaring  that  the  homestead  of  every  fami- 
ly resident  in  the  territory  should  be  exempt, 
and  declaring  that  a  widow  or  widower, 
though  without  children,  shall  be  deemed  a 
family  while  continuing  to  occupy  the  house 
used  at  the  time  of  the  death  of  the  husband 
or  wife,  and  tliat  every  family,  whether  con- 
sisting of  one  or  more  persons,  in  actual 
occupancy  of  a  homestead,  as  defined,  shall 
be  deemed  and  held  to  be  a  family,  within 
the  meaning  of  such  statute,  a  single  man, 
who  never  had  a  wife  or  child,  does  not  con- 
stitute a  family,  and  is  not  entitled  to  the 
homestead  exemption.  McCanna  v.  Ander- 
son, 71  N.  W.  769»  770,  6  N.  D.  482. 
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A  woman  who  has  neyer  been  married 
and  has  no  children  is  not  a  family,  or 
head  of  a  family,  so  as  to  be  entitled  to  hold 
a  homestead.  Woodworth  v.  Ck>m8tock,  92 
Mass.  (10  Allen)  425. 

A  divorce  destroys  the  existence  of  that 
which  gave  the  right  of  exemption,  and  de- 
stroys the  right  of  homestead  as  to  that  fam- 
ily. Two  new  families  may  be  created  by  a 
divorce  dissolving  the  bans  of  matrimony,  or 
they  may  be  created  by  the  subsequent  mar- 
riage of  the  parties.  The  words  ''home- 
stead of  the  family''  have  a  well-deiined 
meaning,  and  are  not  open  to  a  construction 
which  would  include  the  homestead  of  a 
single  person  without  a  family;  and  where 
the  homestead  Is  set  apart  to  the  wife  for 
life,  and  she  continues  to  occupy  it  as  a 
homestead,  she,  having  no  family,  is  not 
entitled  to  a  homestead  therein.  Her  inter- 
est as  a  wife  in  the  homestead — for  such  it 
may  be  called — was  destroyed  when  she 
ceased  to  be  a  wife  by  decree  of  divorce. 
At  the  point  of  time  at  which  she  acquired 
it,  she  became  a  single  woman,  and  was  no 
longer  a  constituent  of  the  family.  Bahn 
V.  SUrcke,  84  S.  W.  103,  105,  89  Tex.  203, 
59  Am.  St  Rep.  40. 

Same— Husbaad  or  wife  alone. 

The  term  "family,"  as  used  in  Oode^  SS 
2463,  2464,  providing  for  an  exemption  from 
execution,  to  a  certain  amount,  of  the  prop- 
erty of  a  person  having  a  family,  does  not 
include  a  married  woman  residing  in  Ala- 
bama who  has  no  children,  and  whose  hus- 
band is  a  nonresident  This  object  of  the 
statute  is  to  reserve  property  from  liability 
to  the  payment  of  debts  for  the  use  of  fam- 
ilies within  the  state,  and  not  for  the  use  of 
isolated  individuals  without  any  dependen- 
cies.   Keiffer  v.  Barney,  81  Ala.  192,  196. 

Under  the  exemption  law  (Rev.  St  c.  52, 
I  13),  prescribing  the  personal  property 
which  shall  be  exempt  to  the  head  of  a  fam- 
ily, and  (section  15)  providing  that  "when 
the  head  of  the  family  shall  die,  or  desert  or 
not  reside  with  the  same,  the  family  shall 
be  entitled  to  all  the  benefits  conferred'  on 
the  head  of  the  family  residing  with  the 
same,"  when  the  family  consists  only  of  the 
husband  and  wife,  and  he  deserts  her,  she 
constitutes  the  family,  and  she  is  entitled  to 
the  exemption.  The  husband,  being  the  head 
of  the  family  when  residing  with  the  same, 
is  entitled  to  the  exemption.  The  husband 
and  wife  then  constitute  a  family.  Berry  v. 
Hanks,  28  111.  App.  51,  55. 

Under  Civ.  Code,  S  34,  subsec.  4,  pro- 
viding that,  if  a  husband  desert  his  wife, 
she  may  bring  or  defend  for  him  any  action 
which  he  might  bring  or  defend,  and  St  1899, 
S  1697,  exempting  from  attachment  certain 
property  of  persom)  with  a  family  resident 
In  this  commonwealth,  a  wife  abandoned  by 


her  husband  can  maintain  an  action  for  the 
wrongful  attachment  of  property  so  exempt- 
ed  to  the  husband;  it  being  held  that,  in 
spite  of  the  abandonment,  the  parties  con- 
stitute a  family,  within  the  meaning  of  the 
statute.    Baum  v.  Turner,  76  S.  W.  129,  130, 

25  Ky.  Law  Rep.  600. 

The  term  "family,"  within  the  meaning 
of  a  statute  exempting  certain  property  from 
execution  for  the  benefit  of  every  family  of 
the  state,  does  not  include  a  father  in  the 
state  having  a  family  in  another  state,  al- 
though he  Is  accompanied  by  a  son  not  shown 
to  be  dependent  on  the  father.  Alien  v. 
Manasse,  4  Ala.  554,  556. 

Under  Const  art.  15,  I  9,  and  Comp. 
Laws  1879,  p.  437,  S  1,  exempting  from  forced 
sale  property  which  is  occupied  as  a  resi- 
dence by  the  family  of  the  owner,  it  was 
held  that  the  family  did  not  necessarily  con- 
sist of  the  husband  and  wife  and  children, 
and  might  sometimes  consist  of  persons  who 
did  not  sustain  any  such  relation  to  each 
other;  that  even  one  person  might  hold  prop- 
erty as  a  homestead,  where  the  homestead 
right  had  first  been  obtained,  within  the 
meaning  of  the  homestead  laws,  and  then  all 
the  persons  of  the  family,  except  one,  died  or 
abandoned  the  homestead;  but  that  the  own- 
er of  property,  residing  thereon,  while  his 
family,  consisting  of  a  wife  and  children, 
had  never  been  in  the  state,  but  resided  else- 
where, without  any  intention  of  coming  to 
the  state  and  residing  upon  the  property, 
did  not  constitute  a  family,  within  the  mean- 
ing of  the  homestead  laws.    Farlln  v.  Sook, 

26  Kan.  397,  403. 

For  some  purposes  the  husband  and 
wife  may  be  regarded  as  a  family.  Began 
V.  Zeeb,  28  Ohio  St  483;  Cox  v.  Stafford  (N. 
Y.)  14  How.  Prac.  519.  But  a  bond  given  by  a 
husband  to  provide  for  the  support  of  a  fam- 
ily which  he  abandoned  is  invalid  where  the 
wife,  only,  has  been  abandoned.  People  v. 
Sagazei,  59  N.  Y.  Supp.  701.  705,  27  Misc. 
Rep.  727. 

Same— Surviving  oliild. 

The  term  "family,"  in  the  charter  of  a 
benefit  association,  stating  its  object  to  be 
the  relief  of  the  distressed,  injured,  sick,  or 
disabled  members  of  the  association,  and 
their  immediate  families,  was  construed  to 
include  the  only  child  of  a  member,  though 
his  wife  was  divorced  for  her  fault;  and 
it  was  held  that  the  fund  should  be  payable 
to  such  child,  in  preference  to  a  brother  of 
deceased,  even  though  the  latter  lived  with 
deceased.  Norwegian  Old  People's  Home  Soc 
V.  Wilson,  52  N.  E.  41,  43,  176  IlL  94. 

"Family,"  as  used  in  Gen.  St  1899,  K 
2242,  2244,  2245,  providing  that  a  homestead 
of  a  decedent  shall  be  exempt  from  his  debts 
while  occupied  as  a  residence  by  the  family. 
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win  not  be  held  to  apply  to  a  sole  Bnrylying 
child  of  decedent,  who  left  no  widow.  Bat- 
tey  ^.  Barker,  04  Pac.  79,  62  Kan.  517»  66 
L.R.  A.S8. 

''Family,*'  in  its  ordinary  signification, 
refers  to  two  or  more  persons.  As  used  in 
Code  Civ.  Proc.  S  1474,  which  allows  the 
court,  under  certain  circumstances,  where 
the  homestead  has  vested  in  the  heirs,  to 
assign  it  for  a  limited  period  to  the  family 
of  the  deceased,  it  will  include  those  living 
under  the  same  roof  as  kindred  or  depend- 
ents, and  under  one  head — ^those  constituting 
a  "family,"  as  that  term  is  generally  un- 
derstood. But  this  word,  as  used  in  the 
statute,  is  not  to  be  so  restricted  in  its  mean- 
ing as  to  exclude  the  only  survivor  of  the 
family  of  which  the  deceased  was  a  mem- 
ber. Therefore,  where  a  wife  dies,  leaving 
no  children,  and  it  does  not  appear  that 
the  wife^s  father  bad  made  his  home  with 
her,  or  that  his  circumstances  were  such 
that  she  was  under  any  obligation  to  sup- 
port him,  the  husband  may  be  regarded  as 
the  family.  In  re  Lamb's  Estate,  30  Pac. 
668,  671,  06  Cal.  397. 

A  family  is  a  collective  body  of  persons 
who  live  in  one  house  and  under  one  head  or 
manager,  as  the  group  comprising  a  husband 
and  wife  and  their  dependent  children,  so 
that  a  husband,  after  the  death  of  bis  wife 
without  children,  would  not  constitute  a 
family.  Betts  v.  Mills,  68  Pac.  957,  958,  8 
Okl.  351  (citing  Deere  v.  Chapman,  26  111. 
116  Peck]  610,  612,  79  Am.  Dec.  350). 

The  word  '*family"  denotes  a  collective 
and  communal  body,  and  not  a  single  indi- 
vidual. No  one  may  be  his  own  family. 
So  it  is  held,  imder  the  Constitution,  exempt- 
ing homesteads  only  when  occupied  by  the 
family  of  the  owner,  that  a  homestead  claim- 
ant, whose  wife  is  dead,  and  whose  chil- 
dren had  grown  to  maturity  and  moved 
away,  and  who  has  no  one  else  associated 
with  him  in  the  family  relation,  cannot  con- 
tinue to  retain  the  homestead  exemption; 
the  court  remarking  that  there  is  no  more 
reason  for  continuing  the  homestead  exemp- 
tion to  a  sole  adult  survivor  of  the  family 
than  there  would  be  to  confer  it  on  him  in 
the  first  instance.  El  linger  v.  Thomas,  67 
Pac.  629,  630,  64  Kan.  180;  Zimmerman  v. 
Pranke,  9  Pac.  747,  750,  34  Kan.  660. 

Same— SvrviTina;  wife. 

In  an  application  for  membership  in  a 
mutual  life  insurance  company,  designating 
the  applicant's  family  as  a  beneficiary,  the 
word  "family"  means  the  person  who  con- 
stituted his  household  or  family.  Where  the 
widow  is  the  only  surviving  member,  she 
alone  fills  yie  meaning  of  the  term  "family," 
though  at  the  time  of  the  application  the 


applicant  had  a  daughter  who  was  a  mem- 
ber of  his  family.  Brooklyn  Mas<Miic  Relief 
Ass'n  V.  Hanson,  6  N.  Y.  Supp.  161,  68  Hun, 
149. 

"Family,"  as  used  in  a  will  dhrecting  a 
trustee  to  pay  the  testator's  widow  such 
part  of  the  income  of  the  estate  as  should 
be  necessary  for  the  maintenance  of  testa- 
tor's family,  ^should  be  construed  to  Include 
the  wife  and  children  while  they  lived  to- 
gether, thus  constituting  a  family.  After 
the  death  of  the  children  without  issue,  the 
sale  of  the  dwelling  house,  and  the  ceasing 
to  keep  house  by  the  widow,  she  cannot  be 
regarded  as  constituting  a  family,  for  whose 
support  the  provision  in  the  will  was  de- 
signed. Bowditch  V.  Andrew,  90  Mass.  (8 
Allen)  339,  341. 

In  Probate  Act,  I  123,  providing  that 
the  court  may  set  aside  for  the  use  of  the 
family  of  the  deceased  certain  property,  etc., 
"family"  should  be  construed  to  include  a 
childless  widow.  In  re  Walley's  Estate,  11 
Nev.  260,  263. 

The  word  "family,"  as  used  in  the  con- 
stitution of  a  benefit  society,  providing  that 
a  certain  sum  should  be  paid  at  the  death 
of  each  member  to  his  family,  should  be 
construed  to  include  the  widow  of  a  deceased 
member,  to  the  exclusion  of  the  father  of 
deceased,  who  was  not  a  member  of  his 
family,  or  dependent  upon  him  for  support. 
O'Neal  V.  O'Neal,  68  S.  W.  629,  630,  109  Ky. 
113. 

"Families,"  as  used  in  a  will  giving 
property  to  the  surviving  members  of  the 
testatrix's  brother's  and  sister's  families, 
should  not  be  construed  to  denote  the  house- 
holds gathered  around  parents,  but  the 
stocks  of  descent.  A  widow  can  sometimes 
be  regarded  as  included  in  a  provision  for 
the  family,  but  seldom,  if  ever,  unless  the 
husband  was  first  to  share.  Hoadly  v.  Wood, 
42  AU.  263,  264,  71  Conn.  452. 

Same— Witli  servants. 

The  word  "family,"  in  a  statute  exempt- 
ing certain  property  of  the  head  of  a  fam- 
ily from  execution,  includes  a  widow  keep- 
ing a  boarding  house,  and  having  a  lady 
friend  residing  with  her  as  one  of  the  fam- 
ily, and  female  servants.  Race  v.  Oldridge, 
90  111.  250,  262,  32  Am.  Rep.  27. 

Under  Const  art  2,  {  32,  exempting  cer- 
tain property  belonging  to  a  head  of  a  fam- 
ily from  forced  sale,  a  single  man,  having 
no  person  under  the  same  roof  with  him, 
and  no  person  on  his  premises,  save  servants 
and  employes,  whose  continuance  with  him 
is  but  temporary,  and  whom  he  may  change 
from  time  to  time,  and  they  at  their  own 
will  may  depart  his  services,  does  not  con- 
stitute a  family.  Oaraty  v.  Du  Bose,  6  S.  C. 
(6  Rich.)  493,  499;  In  re  Lambson  (U.  S.)  14 
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Fed.  Cas.  1047,  1048.  The  case  of  a  single 
woman  dwelling  in  snch  an  establishment 
most  necessarily  fall  within  the  same  prin- 
ciple. Murdock  t.  Dalby,  18  Ma  App.  41, 
47. 

Parents. 

In  Acts  1848,  I  8,  providing  that  a  mar- 
ried woman  may  bind  her  estate  by  con- 
tract for  necessaries  for  the  support  and 
maintenance  of  the  family,  the  word  "family" 
should  be  construed  to  include  the  mother  of 
such  married  woman,  so  that  a  conti'act  for 
her  funeral  expenses  will  bind  the  married 
woman.  Bair  y.  Robinson,  108  Pa.  247,  248, 
56  Am.  Rep.  198. 

As  used  in  Code,  I  1245,  exempting  the 
homestead  of  every  head  of  the  family,  the 
term  "family"  includes  a  man  and  his  moth- 
er, living  in  his  house  and  under  his  con- 
trol Parsons  v.  Livingston,  11  Iowa,  104, 
106,  77  Am.  Dec.  185. 

The  term  "family,"  as  used  in  an  act 
regulating  the  service  of  process,  and  au- 
thorizing service  by  leaving  a  copy  with  a 
member  of  the  family  of  the  defendant,  if 
be  cannot  be  found  at  his  place  of  residence, 
is  not  confined  to  persons  under  the  control 
or  in  the  employ  of  the  defendant,  but  in- 
cludes, as  well,  all  persons  residing  with  the 
defendant  at  his  place  of  abode.  Thus, 
where  a  son  takes  his  mother  to  live  with 
him,  she  is  a  member  of  his  family.  Elling- 
ton V.  Moore,  17  Mo.  424,  428. 

The  word  "family"  may  be  of  narrow  or 
broad  meaning,  as  the  intention  of  the  party 
using  the  word,  of  the  intention  of  the  law 
when  using  it,  may  be  made  to  appear.  It  is 
not  easy  to  disassociate  ourselves  from  the 
notion  that  the  mother  is  always  and  under 
all  circumstances  of  the  family  of  the  child, 
yet  in  point  of  fact  it  is  a  part  of  the  course 
of  nature  for  the  child,  when  grown  into 
manhood,  to  separate  from  the  mother  and 
establish  an  independent  family,  which  is  de- 
pendent on  hlra,  and  which  primarily  he 
seeks  to  provide  for.  The  mother  may  be  a 
portion  of  such  family  by  remaining  with  it 
and  being  dependent  on  the  relationship. 
Lister  y.  Lister,  73  Mo.  App.  99. 

Servant  or  employ^. 

The  relation  of  the  master  and  servant, 
or,  more  properly  speaking,  of  employer  and 
employee,  as  it  ordinarily  exists  in  this  coun- 
try, does  not  constitute  a  family.  There  be- 
ing no  duty  to  support  Calhoun  v.  Wil- 
liams (Ya.)  82  Grat  18,  22,  34  Am.  Rep.  759. 

Under  a  statute  allowing  service  of  sum- 
mons by  leaving  a  copy  with  one  of  defend- 
ant's family,  defendant's  employ 6  is  not  one 
of  his  family.  Mayer  ▼.  Griffin,  7  Wis.  82, 
84. 


"Family,"  as  used  In  2  Rev.  St  p.  204.  | 
169,  exempting  all  necessary  wearing  ap- 
parel for  a  householder  and  his  family  from 
execution,  cannot  be  construed  to  Include  a 
person  nearly  40  years  old  living  In  a  fam- 
ily, in  which  he  received  his  board  and  some 
other  compensation  for  the  services  he  rin- 
dered,  he  purchasing  his  own  clothing. 
Bowne  v.  Witt,  19  Wend.  (N.  Y.)  475. 

"Family,"  as  used  in  Wagner's  St  p.  88, 
S  33,  providing  that  a  widow  shall  kei*p  nil 
the  wearing  apparel  of  a  family,  etc.,  ne  es- 
sary  for  tlie  subsistence  of  the  widow  and 
her  family  for  12  months,  means  "children, 
or  those  persons  who  have  a  legal  or  moral 
right  to  expect  to  be  fed  and  clothed  by  an- 
other; but  those  who  have  neither  a  legal 
nor  moral  claim  to  the  bounty  of  another 
cannot  be  placed  in  that  category,  and  hence 
it  does  not  include  assistants"  necessary  to 
keep  the  house  or  manage  the  farm.  Wha- 
ley  V.  Whaley,  50  Mo.  577,  581. 

*'The  most  comprehensive  definition  of  a 
'family'  is  a  number  of  persons  who  live  in 
one  family,  and  under  one  management  or 
head.  It  is  not  necessary  that  they  should 
eat  in  the  house  where  they  live.  It  is  not 
necessary  that  they  shall  be  employed  in  the 
house  or  about  it,  nor  is  It  material  that 
they  are  hired.  The  precise  question  is,  are 
they  living  together  under  one  head  or  man- 
agement? which  is  a  question  of  fact,  and 
not  of  law."  The  term,  in  a  policy  of  fire  In- 
surance requiring  a  building  to  be  occupied 
by  a  family  throughout  the  year,  was  con- 
strued to  include  two  men  servants,  em- 
ployes of  the  Insured,  who  were  staying  In 
the  building,  taking  their  meals  at  an  ad- 
joining hotel,  and  working  around  the  prem- 
ises. Poor  V.  Hudson  Ins.  Go.  (U.  S.)  2  Fed. 
432,  438.  Contra,  Poor  v.  Humboldt  Ina.  Go., 
125  Mass.  274,  277,  28  Am.  Rep.  228. 

Snrvlylns  basbaad   or  wife   and   eUX- 
dren. 

It  Is  claimed  that,  in  the  term  "head  of  a 
family,"  the  word  '"family"  means  husband, 
wife,  and  child.  We  are  not  disposed  to 
take  that  view  of  it  We  think  that  is  too 
narrow  and  limited  a  construction  to  be 
placed  upon  the  statute.  We  think  that 
where  a  man  is  living  with  his  minor  child, 
or  a  woman  is  living  with  her  minor  child, 
on  the  homestead,  she  should  be  entitled  to 
a  homestead,  or  that  he  should  be  entitled 
to  a  homestead,  the  same  as  if  husband  and 
wife  were  living  together  and  occupying  the 
homestead.  Weber  v.  Beier,  7  O.  G.  D.  381, 
38^  14  Ohio  Clr.  Ct  R.  277. 

"Family,"  as  used  in  the  exemption  laws, 
includes  a  man  and  his  daughter  (the  wife 
and  mother  being  dead)  who  live  together, 
the  daughter  being  dependent  upon  the  fa- 
ther for  support.  Gox  y.  Stafford  (N.  Y.)  14 
How.  Prac  519,  521. 
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In  construing  a  statute  exempting  the 
property  of  the  head  of  a  family  from  execu- 
tion, in  its  application  to  a  case  where  the 
defendant  had  only  one  child  dependent  on 
him  for  support,  and  had  no  wife,  and  did  not 
keep  house,  but  he  and  his  child  boarded  at 
different  houses  in  the  same  town,  the  court 
held  that  he  was  the  head  of  a  family.  Bailee 
V.  Waters,  17  Ala.  482,  488. 

By  the  word  'family,"  In  a  bequest  by 
testator  '*for  the  benefit  of  the  family,"  tes- 
tator doubtless  Intended  his  widow  and  chil- 
dren.   Osgood  T.  Loverlng,  33  Me.  4d4,  468. 

"Family,"  as  used  in  the  constitution  of 
a  mutual  benefit  association,  declaring  that 
the  benefit  fund  could  only  be  paid  to  the 
family  of  the  deceased  member,  or  those  de- 
pendent on  him,  means  the  widow  and  chil- 
dren. Britton  T.  Supreme  Ck>uncil  of  Royal 
Arcanum,  18  Atl.  675,  677,  46  N.  J.  Bq.  (1 
Dick.)  102,  19  Am.  St  Rep.  376. 

••Family,"  as  used  in  CJode  Civ.  Proc.  ( 
1468,  relating  to  the  setting  aside  of  home- 
steads for  a  family.  Is  synonymous  with  and 
represents  the  surviving  wife  or  husband 
and  children,  if  any.  Hoppe  v.  Hoppe,  37 
Pac.  894,  895,  104  Cal.  94  (citing  Phelan  y. 
Smith,  100  Cal.  158,  170,  34  Pac.  667). 

In  a  will  making  a  gift  in  remainder  to 
testator's  family,  the  word  'family"  must 
be  taken  to  mean  his  widow  and  children. 
Bates  V.  Dewson,  128  Mass.  334,  335. 

Rev.  Code  1846,  p.  396,  declares  that  "if 
any  person  or  persons  in  the  nighttime  shall 
willfully  disturb  the  i)eace  of  any  neighbor- 
hood, or  of  any  family,  by  loud  and  unusual 
noise,"  etc.,  "he  shall  be  adjudged  guilty  of 
a  misdemeanor,  punished,"  etc.  Held,  that 
the  word  "family,"  as  used  in  such  section, 
meant  the  persons  living  together,  forming 
a  single  household,  and  that  a  married  wo- 
man who  had  been  abandoned  by  her  hus- 
band for  five  years  could  be  properly  held  to 
be  the  head  of  a  family:  she  living  with  her 
children  in  one  household,  and  supervis- 
ing their  affairs.  State  v.  Slater,  22  Mo.  464, 
466. 

"Family,"  as  used  in  Laws  1842,  c.  167, 
which  exempts  certain  household  furniture 
of  a  person  having  a  family,  for  which  he 
provides,  from  sale  on  execution,  includes  a 
woman  and  her  infant  son;  the  son  being  de- 
pendent on  his  mother  for  support.  Cantrell 
V.  Connor  (N.  Y.)  6  Daly,  224,  225. 

Under  the  Constitution,  giving  the  head 
of  a  family  the  homestead,  where  there  is 
but  one  child  the  family  would  be  the  head 
and  trach  child.  And  where  a  widow  has 
one  child,  she  and  the  child  are  the  family — 
she  the  head,  and  the  child  the  other  part  of 
it — or  It  may  be  that  the  child  alone  would 
constitute  the  family  of  which  she  was  the 


head.    Rountree  v.  Dennard,  80  Ga.  629,  630, 
27  Am.  Rep.  401. 

The  term  "family,"  within  the  meaning 
of  the  exemption  laws,  includes  a  man  and 
his  daughter  who  live  together  after  the 
death  of  the  wife  and  mother.  Cox  v.  Staf- 
ford (N.  Y.)  14  How.  Prac.  619,  621. 

The  use  of  the  words  ''family  for  whom 
he  provides,"  in  a  statute  exempting  the  nec- 
essary household  furniture  of  a  householder, 
or  a  person  having  a  family  for  whom  he 
provides,  operates  to  extend  the  exemption 
statute  not  only  to  householders,  but  to  any 
one  providing  for  a  family.  Thus  a  woman 
and  her  Infant  son,  who  lives  with  and  is 
dependent  on  her  for  support,  may  be  deem- 
ed to  constitute  a  family  for  which  she  pro- 
vides. Cantrell  v.  Conner  (N.  Y.)  61  How. 
Prac  45,  4a 

Two  or  more  families  residing  tosetl&er. 

"The  word  family,'  in  its  more  general 
and  comprehensive  sense,  consists  of  all 
those  who  live  in  the  same  house  and  have 
one  head  or  manager.  When  one  man  con- 
trols, supervises,  and  manages  the  affairs 
about  a  house,  he  is  in  the  largest  sense  the 
head  of  the  family,  and  all  who  reside  in  the 
house  are  members  of  the  family.  But  It 
may  be  a  large  boarding  establishment,  in 
which  half  a  dozen  distinct  families  reside. 
We  do  not  suppose  that  these  families  lose 
their  character  as  such  because  they  reside 
under  another  man's  roof,  and  feed  at  a 
common  table.  So  two  families  with  equal 
rights  and  claims  may  reside  together,  and, 
though  thus  associated,  they  all  constitute, 
in  a  large  sense,  one  family — still,  the  fa- 
ther or  mother,  as  the  case  may  be,  exer- 
cising a  distinct  control  over  the  children  and 
servants  belonging  to  them,  constitutes  each 
a  distinct  family."  Bachman  v.  Crawford, 
22  Tenn.  (3  Humph.)  213,  216,  39  Am.  Dec. 
1G3. 

Two  single  persons. 

Under  the  colonization  laws,  authorizing 
grants  of  certain  quantities  of  land  to  fam- 
ilies, it  is  held  that  two  single  men  uniting 
in  a  petition  for  a  grant  of  land  constitute  a 
family,  within  the  meaning  of  the  statutes. 
The  court,  however,  observe  that  if  it  were 
an  open  question,  for  the  first  time  to  be 
determined,  they  might  feel  no  hesitancy  in 
deciding  that  two  single  men  did  not  con- 
stitute a  family,  in  the  proper  acceptation 
of  that  term,  but  that  what  should  be  held 
to  constitute  a  family,  within  the  contem- 
plation of  the  colonization  laws,  was  a  ques- 
tion of  Judicial  construction  and  interpreta- 
tion, which  had  been  submitted  to  the  au- 
thorities appointed  and  empowered  to  exe- 
cute those  laws,  and  that  as  it  had  been  set- 
tled by  contemporaneous  construction  and 
usage  that  two  single  men  may  be  regarded 
as  a  family,  within  the  meaning  of  those 
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laws,  tbat  determlnatloii  will  not  be  over- 
thrown by  the  courts.  The  original  con- 
stnictlon  of  the  term  was  doubtless  given 
because  it  was  the  policy  of  the  law  to  en- 
courage the  immigration  of  single  men,  as 
well  as  men  with  families,  and  that  it  should 
be  construed  and  administered  so  as  to  ac- 
complish that  purpose.  Hardiman  v.  Her- 
bert, U  Tex.  666,  669. 


Unmarried 
dren. 


with  a&istress  and  eliil- 


The  word  "fiunily,"  as  used  in  the  home- 
stead exemption,  includes  an  unmarried  man, 
his  mistress,  and  their  two  ill^timate  chil- 
dren, who  have  lived  on  certain  land  as  a 
home  for  more  than  five  years.  To  consti- 
tute a  family,  within  the  meaning  of  the  law 
giving  the  homestead  exemption,  the  persons 
who  dwell  together  must  not,  in  the  fact  of 
so  doing,  be  violators  of  the  law  of  the  land. 
If,  however,  the  relation  between  the  appel- 
lant and  the  children  who  lived  with  him  be 
such  as  to  constitute  those  persons  a  family, 
then  his  homestead  right  must  be  recognized 
and  enforced,  notwithstanding  the  fact  that 
his  cohabitation  with  the  woman  was  illegal, 
for  the  homestead  right,  existing  by  reason 
of  and  for  the  protection  of  the  family,  of 
whomsoever  composed,  cannot  be  defeated 
by  the  fact  that  the  head  of  the  family  per^ 
milted  another  person,  with  whom  he  unlaw- 
fully cohabited,  to  dwell  on  the  land.  White- 
head V.  Tapp,  69  Mo.  415.  This  case,  in  its 
facts,  is  much  like  the  case  of  Bell  v.  Keach, 
80  Ey.  42,  44.  In  that  case  property  claim- 
ed to  be  exempt  was  seized  and  sold  under 
execution;  and  it  appeared  that  the  person 
claiming  the  exemption,  without  marriage, 
had  lived  with  a  woman  for  about  20  years, 
she  passing  for  his  wife,  and  having  by  him 
one  son,  then  about  19  years  of  age.  The 
fatlier,  mother,  and  sou  constituted  the  fam- 
ily ;  and,  in  disposing  of  the  case,  the  court 
said:  "It  may  be  true  that  the  appellee  an! 
the  woman  residing  with  him  were  living  in 
adultery,  and  that  he  may  not  have  been 
strictly  under  any  natural  or  legal  obliga- 
tion to  support  her;  and  counsel  for  appel- 
lant contends  that  it  would  be  against  pub- 
lic policy,  as  well  as  the  spirit  of  the  exemp- 
tion laws,  to  treat  persons  thus  dwelling  to- 
gether as  entitled  to  its  salutary  provisions. 
But  it  is  not  necessary  to  decide  how  the  ex- 
emption laws  should  be  construed  or  admin- 
istered, if  they  alone  were  to  be  aflPected. 
For,  whatever  may  be  their  olTenses,  or  the 
relation  they  sustain  to  each  other,  appellee 
was  under  a  moral  and  natural  obligation  to 
support  his  infant  son,  though  he  may  have 
been  bom  out  of  wedlock;  and,  so  far  from 
beginning  against,  it  is  in  accordance  with, 
the  spirit  of  the  law,  as  well  as  public  pol- 
icy, that  he  should  be  treated  as  a  member 
of  the  family  of  appellee."  Lane  v.  Philips, 
0  S.  W.  610.  69  Tex.  240,  6  Axn.  St  Bep.  4L 


As  relating  to  time  of  deatlu 

A  testator,  in  making  a  bequest  to  "H. 
and  family  jointly,"  meant  those  persons  con- 
stituting SL's  heirs  or  household  at  the  time 
of  the  death  of  the  testator  and  the  taking 
effect  of  the  will,  and  did  not  include  a  child 
bom  after  testator's  death.  Langmaid  v. 
Hurd,  16  Atl.  186,  137,  64  N.  H.  526. 

The  term  ''families  of  deceased  persons," 
in  the  by-laws  of  a  beneficial  association  or- 
ganized for  the  purpose  of  rendering  pecun- 
iary aid  to  the  families  of  deceased  persons 
or  their  heirs,  etc.,  has  reference  to  the  fam- 
ily of  a  member  at  the  time  of  his  death. 
Tyler  v.  Odd  Fellows*  Mut  Relief  Ass'n,  IS 
N.  B.  360,  363,  145  Mass.  134. 

The  word  'family,'*  in  a  will  devising 
property  in  trust  for  the  benefit  of  a  cer- 
tain person  and  his  family  until  he  shall  dis- 
charge his  present  liability,  when  he  is  to 
receive  the  property  absolutely,  will  be  con- 
strued as  meaning  the  persons  in  being  at 
testator's  decease,  or  the  children  of  sucli 
person,  so  as  not  to  violate  Oen.  8t  I  2952, 
against  perpetuities.  The  term  "family**  la 
not  one  which  has  a  definite  and  invariable 
meaning.  In  its  widest  sense,  it  may  be 
used  to  include  the  domestic  servants  em- 
ployed in  the  household.  If  the  word  had 
been  followed  in  the  will  by  a  proviso  that 
it  should  not  be  deemed  to  include  any  per- 
son except  such  as  were  in  being  at  his  de- 
cease or  children  of  such  persons,  it  is  clear 
that  no  perpetuity  weuld  have  been  created. 
We  are  of  opinion  that  the  law,  in  effect, 
supplies  such  a  limitation.  St  John  v.  Dann, 
34  AU.  110,  111,  66  Conn.  401. 

As  desisnatioift  of  panpers* 

The  word  "family,"  in  a  notice  by  a 
town  furnishing  support  to  a  pauper  of  an- 
other town,  where  the  pauper  is  claimed  to 
be  settled,  that  support  has  been  furnished 
to  the  pauper  and  his  family,  la  not  a  suf- 
ficient designation  of  the  members  of  the 
family  to  whom  the  support  has  been  fur- 
nished. Inhabitants  of  Shutesbury  v.  Inhab- 
itants of  Oxford,  16  Mass.  102,  104;  Inhab- 
itants of  Ware  v.  Inhabitants  of  Williama- 
town,  25  Mass.  (8  Pick.)  388,  389;  Inhabit- 
ants of  Embden  v.  Inhabitants  of  Augusta, 
12  Mass.  307,  308;  Inhabitants  of  Dover  v. 
Inhabitants  of  Paris,  5  Me.  (5  Greenl.)  430. 

The  word  "family,"  in  a  notice  by  a 
town  furnishing  support  to  paupers,  to  the 
town  chargeable  therewith,  that  the  support 
has  been  furnished  to  the  family  of  A.,  is 
a  sufficient  designation  of  the  paupers.  In- 
habitants of  Sbeibume  v.  Inhabitants  of 
Buckland,  124  Mass.  117.  ua 

As  too  indefinite  to  support  *  doTise. 

Where  the  word  '^stock"  or  "family"  is 
used  in  a  will,  the  court  confines  it  to  the 
head  of  the  family,  to  preserve  the  devise 
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from  being  void  from  uncertainty.    Crossly 
▼.  Glare,  Amb.  897. 

The  word  "family,"  In  a  devise  to  T. 
and  bis  family,  was  held  not  sufficiently  defi- 
nite to  designate  any  individual  persons  with 
sufficient  accuracy,  and  therefore  the  devise 
was  held  to  have  failed.  TOlson  v.  Tolson 
(Md.)10Qill&J.  159, 174. 

The  word  "family,"  as  used  In  a  devise 
of  certain  money  in  trust  for  the  purpose  of 
aiding  any  of  the  members  of  testator's  fam- 
ily, though  it  originally  may  have  been  uncer- 
tain, and  thought  to  have  embraced  all  re- 
lations, to  the  most  distant  cousin,  yet  the 
term  has  received  such  a  construction  by 
the  courts  as  to  restrain  it  within  certain 
limits,  so  that  the  devise  was  not  void  for 
uncertainty.  HilPs  Ex'rs  v.  Bowman  (Va.) 
7  Leigh,  660,  655. 

The  word  "family"  is  exceedingly  vague 
and  indefinite — so  much  so  that,  upon  the 
sole  ground  of  the  uncertainty  of  its  appli- 
cation. Lord  Thurlow,  in  Harland  v.  Trigg, 
2  Brown,  Oh.  42,  refused  to  decree  the  exe- 
cution of  a  power  as  a  trust;  but  his  deci- 
sion is  not  very  consistent  with  subsequent 
cases,  and  it  may  now  be  considered  as  set- 
tled that  it  Is  the  duty  of  the  court  to  give,  if 
possible,  a  definite  meaning  to  the  ambiguous 
term  "family,"  when  used  in  a  will  as  des- 
ignating a  beneficiary,  by  a  reference  to  the 
context  of  the  will  and  to  the  relative  situa- 
tion of  the  testator.  Thus  it  has  been  held 
that  the  word  "family,"  in  a  power  to  give 
to  the  male  descendants  of  the  family  of 
the  testator,  bearing  his  surname,  means 
children  of  the  testator.  Dominick  v.  Sayre 
(N.  Y.)  3  Sandf .  555,  569. 

FAMILY  OONOBBNS. 

Business  of,'  see  "Businem." 

FAMILT  EXPENSE. 

Any  expense  incurred  by  order  of  the 
head  or  manager  of  a  family  body,  or  by  his 
authority,  express  or  implied,  to  maintain  it 
In  being  as  then  constituted,  although  in  one 
sense  personal  to  the  party  whose  relations 
were  threatened,  would  seem  to  be  in  an- 
other a  proper  family  expense.  Oole  v.  Bent- 
ley,  26  111.  App.  260,  262. 

Under  a  statute  declaring  either  or  both 
the  husband  and  wife  liable  for  expenses  of 
the  family,  the  term  includes  all  expenditures 
Incurred  for,  on  account  of,  and  to  be  used 
In,  the  family.  Smedley  v.  Felt,  41  Iowa, 
588,  590. 

In  an  acdon  brought  against  a  husband 
and  wife  to  recover  against  both  for  goods 
sold  and  delivered,  on  the  ground  that  the 
same  were  chargeable  against  both  as  fam- 
ily expenses,  under  Code  1873,  f  2214,  pro- 
viding tbat  "the  expenses  of  the  family  are 
8  Wds.  &  P. 


chargeable  on  the  property  of  both  husband 
and  wife,  or  either  of  them,"  the  court  char- 
ged the  jury  that  "the  only  criterion  Im  as- 
certaining what  is  a  family  expense  is  the 
determination  of  the  question  whether  the 
expenditure  was  for  the  family  use,  er  in- 
curred for,  on  account  of,  and  to  be  used  in, 
the  family."  In  construing  this  charge,  the 
appellate  court  said:  "We  think  the  instruc- 
tions should  have  gone  one  step  further,  and 
tbe  jury  instructed  it  was  essential,  to  con- 
stitute a  family  expense,  the  thing  for  which 
the  expenditure  was  incurred  should  have 
been  used  or  kept  for  use  in  the  family.  It 
is  the  expenses  of  the  family  which  under 
the  statute  are  chargeable  on  the  property  of 
both  husband  and  wife.  This  implies,  we 
think,  that  the  expense  must  have  been  in- 
curred for  something  used  in  the  family,  kept 
for  use,  or  been  beneficial  thereto."  Fitz- 
gerald V.  McCarty,  8  N.  W.  646.  648,  55  Iowa, 
702. 

"Family  expenses,"  as  used  in  Acts  1878, 
S  10,  providing  that  the  expenses  of  the  fam- 
ily and  the  education  of  the  children  are 
chargeable  on  the  property  of  both  husband 
and  wife,  or  either  of  them,  and.  In  relation 
thereto,  they  may  sue  jointly  or  separately, 
means  the  expenses  incurred  for  or  on  ac- 
count .of  a  family,  without  limitation  or  qual- 
ification as  to  kind  or  amount.  Phipps  v. 
Kelly,  6  Pac.  707,  711,  12  Or.  213. 

Where  a  husband  and  wife  are  by  stat- 
ute rendered  liable  for  family  expenses,  the 
fact  that  goods  sold  were  for  the  use  of  the 
family,  and  were  so  used,  but  were  charged 
to  tbe  husband  individually,  or  that  he  had 
given  his  note  for  the  same,  will  not  exon- 
erate the  wife  from  liability  on  the  original 
indebtedness,  so  long  as  the  note  remains 
unpaid.  Holmes  v.  Page,  19  Or.  232,  23.3, 
23  Pac.  961. 

The  defendant,  in  writing,  forbade  plain- 
tiff to  sell  goods  to  his  wife  on  his  account, 
he  having  no  account  with  the  plaintiff;  but, 
notwithstanding  such  order,  plaintiff  sold 
goods  to  the  wife,  which  were  used  in  the^ 
family,  and  sued  the  husband  therefor.  Un- 
der the  statute  providing  that  "the  expenses 
of  the  family  are  chargeable  upon  the  prop- 
erty of  both  husband  and  wife,  or  either  of 
them,  and,  in  relation  thereto,  they  may  be 
sued  jointly  or  separately,"  the  court  held 
that  the  husband  had  a  right  to  determine 
where  the  goods  for  wtiich  he  was  to  pay 
should  be  bought,  and  that  he  was  not  lia- 
ble for  those  purchasea  of  plaintiff,  in  the 
absence  of  evidence  that  he  neglected  to* 
supply  all  the  goods  necessary  for  the  fam- 
ily. Devendorf  v.  Emerson,  24  N.  W.  515,. 
516.  66  Iowa,  698. 

Borrowed  mimey. 

The  family  expenses  for  which  the  es- 
tate of  the  wife  may  be  held  jointly  liable- 
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do  not  include  money  borrowed  to  purchase 
or  pay  for  articles  which  in  themselves  were 
in  fact  proper  items  of  family  expense.  Da- 
vis T*  Rltchey,  8  N.  W.  660,  670,  55  Iowa, 
719. 

Carriage. 

"Expenses  of  the  family,"  as  used  in 
Hill's  Code,  §  2874,  should  be  construed  to 
include  the  cost  of  a  buggy  purchased  and 
brought  into  the  family  and  used  by  the  fam- 
ily. "The  term  'expenses  of  the  family*  is 
broad  enough  to  subject  the  wife  to  liability 
for  articles  that  are  purchased  and  used  in 
the  family,  whether  they  were  necessary  or 
not.  In  fact,  the  articles  may  have  been 
entirely  unnecessary,  or  such  as  the  family 
ought  to  have  dispensed  with,  for  they  may 
have  been  of  no  utility;  but,  If  they  were 
purchased  and  used  in  the  family,  they  are 
family  expenses."  Dodd  v.  St  John,  29  Pac. 
l>18,  22  Or.  250.  15  L.  R.  A.  717. 

Fana  maoMnery. 

The  term  ''family  expenses,'*  in  Code,  ( 
2214,  providing  that  the  expenses  of  the 
family  are  chargeable  upon  the  property  of 
both  husband  and  wife,  or  either  of  them, 
means  something  quite  different  from  what- 
ever may  contribute  either  remotely  .or  di- 
rectly to  the  support,  of  a  family.  A  reap- 
ing machine  is  not  a  family  expense.  Mc- 
Cormick  v.  Muth,  49  Iowa,  536,  537.  Nor  is 
n  breaking  plow.  Russell  v.  Long,  52  Iowa, 
250,  252,  3  N.  W.  75. 

Furniture. 

Expenses  of  the  family,  within  the 
meaning  of  Code  1873,  S  2214,  are  not  limited 
to  necessary  expenses,  but  apply  to  the  ex- 
penses of  the  family,  without  limitation  or 
qualification  as  to  kind  or  amount.  What 
is  a  necessary  depends  very  much  upon  the 
wealth,  habits,  and  social  position  of  the 
party.  What  is  a  family  expense  depends 
upon  none  of  these  conditions.  Thus  a 
piano  was  held  to  be  a  family  expense.  If 
a  cook  stove  comes  within  the  meaning  of 
the  statute,  so  must  also  wardrobes,  bu- 
reaus, bedsteads,  and  the  like;  and  it  will  be 
found  impossible  to  exclude,  upon  any  well- 
defined  legal  principle,  a  knitting  and  a 
sewing  machine.  The  latter  are  useful  and 
convenient,  and  they  minister  largely  to 
physical  comfort,  in  facilitating  the  discharge 
of  household  duties,  yci  they  cannot  properly 
be  deemed  as  necessaries;  and,  if  these 
which  enhance  domestic  comfort  by  facilitat- 
ing enjoyment  are  admitted,  upon  whjat 
principle  shall  a  musical  instrument  which 
increases  the  social  enjoyment  in  a  different 
manner,  but  in  a  larger  degree,  be  excluded? 
Smedley  v.  Felt,  41  Iowa,  588,  590. 

The  term  "family  expenses,"  in  Code,  S 
1455,  providing  that  the  expenses  of  the  fam- 
ily shall  be  chargeable  upon  the  property  of 


both  husband  and  wife,  or  either  of  them, 
includes  a  cook  stove  and  fixtures,  when  pur- 
chased for  that  use  and  used  in  the  bouse, 
as  they  come  as  property  within  the  mean- 
ing of  the  statute,  as  clothing,  food,  or 
medicine.    Finn  v.  Rose^  12  Iowa,  565,  567. 

An  organ  purchased  for  use  in  a  t&m- 
ily  is  a  family  expense,  which  may  be  char- 
ged against  the  separate  property  of  the  wife. 
Frost  V.  Parker,  21  N.  W.  507,  508^  65  Iowa, 
178. 

Jewelry. 

The  term  "family  expense,"  in  Code, 
1873,  S  2214,  is  limited  to  expenses  included 
for  sometliing  used  in  the  family,  or  kept 
for  use,  or  beneficial  thereto,  and  may  in- 
clude articles  which  enliance  domestic  com- 
fort and  increase  social  enjoyment  A  dia- 
mond shirt  stud  worn  by  a  husband  for  per- 
sonal use  and  adornment  is  a  family  expense 
for  which  the  wife  is  liable.  Neasham  v. 
McNair,  72  N.  W.  773,  103  Iowa,  695.  38  L. 
R.  A.  847,  64  Am.  St  Rep.  202. 

"Expenses  of  the  family,"  as  used  in 
Rev.  St  c.  68,  §  15,  making  expenses  of  the 
family  chargeable  against  the  property  of 
both  husband  and  wife,  include  articles  pur- 
chased for  use  by  one  member  of  the  family, 
if  it  conduces  in  any  substantial  manner  to 
the  welfare  of  the  family  generally,  but  do 
not  include  disbursements  for  articles  for 
personal  adornment  and  for  display,  where  it 
in  any  way  conduces  to  the  welfare  of  the 
family  generally;  and  hence  a  ring  purchas- 
ed by  the  husband  or  wife  for  his  or  her  own 
use  is  not  a  family  expense,  within  the  stat- 
ute. Hyman  v.  Harding,  44  N.  B.  754,  755, 
162  lU.  357. 

The  term  "family  expense"  includes  a 
gold  watch  chain,  ring,  and  other  articles  of 
Jewelry  purchased  by  the  husband,  and  worn 
by  his  wife  and  daughter.  Marquardt  v. 
Flaugher,  14  N.  W.  214,  60  Iowa,  148. 

Medical  attendance  or  sarTiec. 

Within  the  meaning  of  a  statute  provid- 
ing that  the  expenses  of  the  family  shall  be 
chargeable  upon  the  property  of  both  hus- 
band and  wife,  or  either  of  them,  medical 
services  rendered  to  the  husband  is  a  family 
expense,  for  which  the  property  of  the  wife 
may  be  held  liable.  Younkin  v.  Essick,  29 
111.  App.  575;  Walcott  v.  Hoffman,  30  III. 
App.  77;  West  Chicago  St  R.  Co.  v.  Carr, 
67  III.  App.  530,  532;  Cole  v.  Bentley,  26 
111.  App.  260,  261,  262;  Mueller  v.  Kuhn,  59 
111.  App.  353,  356;  Glaubensklee  v.  Low.  29 
111.  App.  408,  414,  415;  Illingworth  v.  Hurley, 
33  111.  App.  394,  395. 

Under  a  statute  providing  that  *^e  ex- 
I)ense  of  the  family  and  the  education  of  the 
children  are  chargeable  upon  the  property  of 
both  husband  and  wife,  or  either  of  them. 
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and  In  relation  thereto  they  may  be  sued 
Jointly  or  separately/'  a  wife  may  be  sued 
for  the  bill  of  a  physician  for  serrlces  ren* 
dered  to  her  at  the  husband's  request;  such 
services  being  a  family  expense.  Schrader 
V.  Hoover,  45  N.  W.  734,  80  Iowa,  243. 

The  term  family  expenses,  in  Code,  I 
2214,  do  not  include  the  expenses  for  the 
treatment  of  an  Insane  wife  in  a  hospital 
for  the  insane  provided  by  the  state.  "The 
treatment  is  intended  partly  as  a  great  char- 
ity towards  the  unfortunate  subjects,  and 
partly  as  a  protection  and  relief  to  society. 
The  treatment  furnished  the  defendant's  wife 
was  not  given  her  by  any  contract  with  him, 
either  express  or  Implied.  It  cannot  then, 
we  think,  be  regarded  as  a  part  of  the  fam- 
ily expenses."  Delaware  County  t.  McDon- 
ald. 46  Iowa.  170,  171. 

Provisioifts  and  olothlng. 

Provisions  and  clothing  for  the  family 
are  family  expenses,  so  as  to  be  chargeable 
against  both  husband  and  wife,  or  either,, 
under  the  statute.  Hawke  ▼.  Urban,  18 
Iowa,  83,  85. 

Bent  of  lionaa* 

The  rent  of  the  house  occupied  as  a 
residence  is  a  family  expense,  within  Rev. 
St.  c  68,  i  15.  Food,  clothing,  medicine, 
household  and  kitchen  furniture,  and  a  ladles' 
watch  and  chain,  all  have  been  held  to  be 
within  the  statute,  when  provided  for  and 
actually  used  by  the  family.  A  physician's 
bill  for  services  rendered  to  a  husband  in  his 
illness  at  his  request  was  a  family  expense, 
for  which  the  wife  was  liable.  It  would 
seem  that  a  house  to  live  in  is  as  essential  to 
the  expense  of  the  family  as  household  fur- 
niture or  cooking  utensils,  so  that  rent  for  its 
use  cannot  fail  to  be  regarded  as  such  an 
expense.  Illingworth  v.  Burley,  33  111.  App. 
394«  896;  Honghteling  v.  Walker  (U.  S.)  100 
Fed.  253,  254. 

Support  dlsttasnished. 

The  expenses  of  a  family  are  something 
quite  different  from  whatever  may  contrib- 
ute, either  remotely  or  directly,  to  the  sup- 
port of  the  family.  The  merchant  purchases 
goods  on  credit,  and,  by  selling  them  at  a 
profit,  supports  his  family,  or  a  farmer 
purchases  cattle  on  credit,  and,  by  selling 
them  at  a  profit,  contributes  to  the  comfort 
and  support  of  his  family,  but  the  indebted- 
ness so  contracted  does  not  become  a  family 
expense.  So,  where  an  employ^  of  the  hus- 
band wo^ed  part  of  the  time  about  his  coal 
and  liquor  business,  and  the  rest  of  the  time 
as  a  servant  about  the  dwelling  of  the  family, 
only  the  latter  services  were  family  expenses 
for  which  the  wife  was  liable.  Von  Platen 
V.  Erueger,  11  XIL  App.  (11  Bradw.)  627,  629, 
681« 


FAMHiT  FREEDOM. 

The  term  ''family  freedom,*'  as  used  !i> 
an  advertisement  by  which  an  attorney  guar- 
anties "family  freedom  in  a  month,"  can 
mean  nothing  else  than  freedom  from  family 
ties,  and  is  undoubtedly  an  advertisement 
to  aid  in  procuring  divorces.  People,  v. 
Smith,  66  N.  B.  27,  28,  200  111.  442,  93  Am. 
St  Rep.  206. 

FAMILT  6BAVETABD. 

In  a  conveyance  of  a  tract  of  204  acres, 
containing  a  clause  excepting  and  reserving 
one-half  acre  of  the  land  of  said  tract,  being 
the  old  family  graveyard  of  the  grantor,  to- 
gether with  the  right  of  way  to  said  grave- 
yard, the  words  "old  family  graveyard"  were 
used  not  simply  to  identify  the  land  except- 
ed, but  to  indicate  the  purpose  of  the  excep- 
tion, and  the  persons  benefited  by  it,  and  to 
mean  that  the  exception  was  for  the  sole 
purpose  of  a  graveyard,  and  for  the  inter- 
ment only  of  persons  answering  the  descrip- 
tion of  members  of  the  grantor's  family, 
which  included  his  lineal  descendants  gener- 
ally. Brown  ▼.  Anderson,  11  a  W.  607,  608, 
88  Ky.  577. 

FAMHiT  HOMESTEAD. 

The  homestead  act  of  1851,  in  exempt- 
ing the  family  homestead  from  execution, 
means  the  residence  or  dwelling  place  of  a 
family.    Barney  v.  Leeds,  51  N.  H.  253,  265. 

Under  the  Ck)nstitution,  the  family  home- 
stead consists  of  dwelling  house,  outbuild- 
ings, and  lands  appurtenant,  not  to  exceed 
the  value  of  $1,000,  and  the  yearly  product 
thereof.  Trimmier  v.  Wlnsmith,  41  S.  0.  109. 
115,  19  S.  E.  283,  285. 

FAMILT  HOTEL. 

A  family  hotel  is  a  hotel  which  Is  not 
designed  for  the  accommodation  of  transient- 
guests  of  casual  boarders,  but  in  which  rooms 
and  suites  are  taken  by  families  or  individ- 
uals for  some  period.  The  cooking  in  such 
hotels  is  done  by  the  proprietors,  and  is  not 
allowed  in  the  rooms  of  the  gu?sts.  Muh- 
grave  v.  Sherwood  (N.  X.),54  How.  Prac 
338,357. 

FAMILT  LIBRAHT. 

A  statute  exempting  the  family  library 
of  a  debtor  from  execution  includes  th  >  pro- 
fessional library  of  a  physician.  "It  is  true 
that  the  statute  does  not  designate  of  what 
the  family  library  shall  consist,  and  it  may 
be  of  books  of  a  miscellaneous,  but  instruct- 
ive, character  are  contemplated,  without  ref- 
erence or  regard  to  the  scientific  books  which 
may  constitute  the  chief  means  of  the  debt- 
or's support.    The  head  of  a  family,  whose 
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▼ocation  l8  one  of  the  learned  professions, 
wil  be  protected  to  a  reasonable  extent  in  the 
possession  ef  books  which  are  to  him  neces- 
sary for  the  revelations  they  contain,  and  a 
reasonable  amount  of  mlscellaneoas  matter, 
as  well  for  liis  use  as  for  the  use  of  tiis 
family.''  In  re  Robinson  (N.  Y.)  8  Abb.  Prac. 
460,407. 

FAMILT  MEETIH  a. 

The  family  meeting  Is  an  advisory  Jury 
— one,  however,  differing  radically  from  an 
ordinary  Jury,  in  this:  that  it  is  constituted 
with  direct  reference  to  its  members  having 
a  bias,  a  partiality,  and  an  affection  for 
those  on  whose  affairs  it  is  called  to  deliberate. 
In  re  Bothick,  11  South.  712,  714,  44  La. 
Ann.  1037. 

FAMILT  N  AME. 

A  family  name  is  that  portion  of  the 
name  of  an  individual  which  is  employed  by 
him  in  common  with  other  members  of  his 
family,  and  therefore  fails  to  designate  any 
particular  individual.  State  ex  rel.  Mai- 
linckrodt  v.  McGrath,  75  Mo.  424,  426. 

FAMILT  NECESSABIBS. 

See  ^'Necessaries." 

FAMILT  PHTSICIAH. 

The  phrase  ''family  physician'*  is  In 
common  use,  and  has  no  technical  significa- 
tion. It  may  be  sufficiently  defined  as  sig- 
nifying the  physician  who  usually  attends 
and  is  consulted  by  the  members  of  a  family 
in  the  capacity  of  a  physician.  In  this  def- 
inition, the  word  usually  is  employed  because 
it  is  not  necessary  to  constitute  a  person  a 
family  physician,  as  the  pbrase  is  used  in  an 
application  for  life  insurance,  that  he  should 
invariably  attend  and  be  consulted  by  the 
members  of  a  family  in  the  capacity  of  a 
physician,  and  because  it  is  not  necessary 
that  he  should  attend  and  be  consulted  as 
such  physician  by  each  and  all  of  the  mem- 
bers of  a  family.  Where  the  family  of  in- 
sured consists  of  himself,  his  wife  and  two 
or  three  clilldren,  a  person  who  usually  at- 
tended and  was  consulted  by  the  wife  and 
children  as  a  physician  would  be  the  family 
physician  of  the  insured,  although  he  did  not 
usually  attend  on,  and  was  3ot  usually  con- 
sulted by,  the  insured  himself.  Price  v. 
Phoenix  Mut.  Life  Ins.  Co.,  17  Minn.  497, 
519  (Gil.  473,  495),  10  Am.  Rep.  1613 ;  Reld  v. 
Piedmont  &  A.  Life  Ins.  Go.,  68  Mo.  421, 
424. 

FAMILT  PIOTITRE8. 

The  term  **family  pictures,"  as  used  In 
a  statute  exempting  family  pictures  from 


levy  and  sale  on  execution,  etc.,  does  not 
include  the  private  gallery  of  a  connoisseur* 
nor  costly  pictures,  the  subject  of  which  are 
not  connected  with  the  fauily  in  whose  pos- 
session they  are  found.  McMicken  v.  Board 
of  Directors  of  McMicken  University.  2  Am. 
Law  Reg.  (N.  &)  489,  49a 

FAMILT  RELATIOH. 

"When  a  son  works  for  his  father,  or  a 
father  works  for  his  son,  without  any  ex- 
press or  actual  contract  made  that  wages 
shall  be  paid  for  the  services,  the  person  so 
,  serving  cannot  recover  anything  for  the  serv- 
I  ices  so  performed,  for  the  law  will  not  imply 
any  promises  to  pay  for  such  services,  but 
assumes  that  the  work  was  done  without 
any  expectation  of  pay  or  wages,  and  was 
done  under  what  is  known  in  our  law  as  the 
'family  relation,'  where  each  individual 
works  for  the  benefit  and  comfort  of  the 
whole  family,  and  without  any  expectation 
of  receiving  compensation  or  pay  outside  of 
the  general  comforts  of  alL"  Curry  y.  Curry 
(Pa.)  11  Atl.  198,  199. 

FAMILT  BESIBElf  C£« 

A  covenant  of  a  deed  not  to  erect  any 
building  less  than  three  stories  in  height 
the  same  to  be  adapted  for  use  as  a  family 
residence.  Is  not  infringed  by  the  erection  of 
an  apartment  house — the  word  **family"  in 
no  sense  qualifying  the  purpose  to  which  the 
building  should  be  put — and  the  structure 
does  not  cease  to  be  a  family  residence, 
though  more  than  one  family  resides  therein. 
Sonn  V.  Hellberg,  56  N.  Y.  Supp.  341,  342,  88 
App.  Div.  51& 

FAMILT  SETTLEHENT. 

A  family  settlement  is  an  agreement 
made  between  a  father  and  his  son  or  chil- 
dren, or  between  brothers,  to  dispose  of 
property  in  a  different  manner  from  what 
would  otherwise  take  place.  A  voluntary 
deed  made  by  a  father  to  an  adult  son  witb- 
out  any  prior  consultation  or  agreement  with 
tbe  son,  and  intended  to  convey  to  him  cer- 
tain land  in  consideration  of  natural  love 
and  affection,  does  not  constitute  a  family 
settlement.  Willey  v.  Hodge,  80  N.  W.  75, 
76,  104  Wis.  81,  76  Am.  St  Rep.  852. 

FAMILT  USE. 

1  Wagner's  St  p.  604,  |  9,  providing 
that  all  such  provisions  as  may  be  found  on 
hand  for  family  use,  not  exceeding  a  certain 
sum  in  value,  when  owned  by  the  head  of  a 
family,  are  exempt  from  execution,  cannot 
be  construed  to  include  groceries  forming  tbe 
stock  in  trade  of  a  head  of  a  family;  they 
not  being  segregated  from  the  rest  of  the 
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stock  of  proYisions  In  his  store.    State  ex  rel. 
Nussberger  y.  CJonner,  73  Mo.  572,  676. 

"Family  uses,"  as  used  In  Act  April  22, 
1859,  §  4,  providlDg  tbat  all  water  companies 
formed  under  the  provisions  of  the  act  should 
furnish  pure,  fresh  water  to  the  Inhabitants 
of  the  city  and  county,  or  city  or  town,  for 
family  uses,  means  such  as  are  appropriate 
to  the  individual  needs  of  the  members  of  a 
household,  and  to  the  needs  of  the  household 
In  Ite  collective  capacity.  It  is  the  Inhabit- 
ants, the  men,  women,  and  children,  who  are 
to  be  supplied  with  water  for  family  uses- 
domestic  uses,  drinking,  lavatlon,  etc.  The 
occupants  of  the  Jail— keepers  and  prisoners 
— have  such  family  uses,  as  well  as  the  best- 
ordered  family  of  parents,  children,  and  serv- 
ants. The  fact  that  the  city  and  county,  as 
an  Incident  to  its  power  and  duty  to  esteb- 
lish  a  jail,  has  the  right  and  obligation  to 
furnish  necessary  water  for  keepers  and 
prisoners,  does  not  change  the  nature  of  the 
uses  for  which  such  water  is  supplied,  which 
are  still  family  uses.  These  remarks  will 
apply  to  the  hospitals,  poorhouses,  schools, 
and  other  institutions  to  which  water  is  sup- 
plied to  the  occupants  or  inhabitants  for 
family  uses.  Spring  Valley  Waterworks  v. 
Glty  and  County  of  San  Francisco,  52  Cal. 
Ill,  120. 


FANATICA  MANIA. 

A  form  of  insanity,  characterized  by  a 
morbid  stete  of  religious  feeling.  Ekin  v. 
McCracken  (Pa.)  11  Phila.  5d4,  540. 


FANCY. 

"Fancy,"  as  used  In  an  order  for  fancy 
cranberries,  refers  to  quality,  and  does  not 
mean  berries  of  a  particular  variety  or  pos- 
sessing any  one  unusual  quality,  but  gener- 
ally berries  of  excellent  quality.  Gape  Cod 
Cranberry  Sales  Co.  v.  Whitney,  59  N.  B. 
70,  71,  177  Mass.  885. 

FAKOT  BBEAB. 

Fancy  bread  Is  bread  containing  milk, 
butter,  and  sugar.  Commonwealth  v.  Mc- 
Arthur,  25  N.  E.  836,  152  Mass.  522. 

FAKCT  GOODS. 

Firecrackers  and  fireworks  constitute  an 
ordinary  and  usually  a  well-recognized  por- 
tion of  the  stock  of  fancy  goods  in  Yankee 
notion  stores.  Barnum  v.  Merchante'  Fire 
Ins.  Co.,  87  N.  Y.  188,  192. 


FAR. 


See  **As  Far  as." 


FARCL 

A  farce  is  a  short  dramatic  entertain- 
ment, in  which  ludicrous  qualities  are  great- 
ly exaggerated  for  the  purpose  of  exciting 
laughter,  and  it  Is  not  necessary  to  Ite  crea- 
tion that  it  should  be  written.  It  may  be 
impromptu,  and  be  an  Interlude,  the  deteils 
having  been  agreed  upon,  and  each  actor  left 
to  his  own  capacity  to  make  it  harmonious 
or  ludicrous,  so  that  an  impromptu  perform- 
ance of  such  a  farce  In  a  public  garden  on  a 
raised  stage  la  within  an  act  of  the  Legisla- 
ture requiring  a  license  for  theatrical  or 
dramatical  performances.  Society  for  Refor- 
mation of  Juvenile  Dellnquente  v.  Dlers  (N. 
Y.)  60  Barb.  152,  156;  Id.,  10  Abb.  Prac  (N. 
S.)  216,  220. 

FARCY. 

Farcy  Is  a  disease  of  horses  In  the  na- 
ture of  scabies  (Itch)  or  mangy  (eruptions  of 
the  skin),  and  is  contagious.  Wlrth  v.  State, 
22  N.  W.  860,  862,  63  Wis.  51. 

FARE. 

**Fare  Is  a  rate  of  charge  for  the  car- 
riage of  passengers."  McNeal  Pipe  &  Foun- 
dry Co.  V.  Howland,  16  S.  B.  857,  860,  111 
N.  C.  615,  20  L.  R.  A.  748;  Chase  v.  New 
York  Cent  R.  Co.,  26  N.  Y.  523,  526. 

In  common  acceptance,  when  used  In  re- 
lation to  common  carriers,  "fare"  relates  to 
the  passengers,  and  not  to  freight,  while  com- 
pensation embraces  both,  so  that  a  statute 
authorizing  street  surface  railroads  to  con- 
vey persons  and  property  in  cars  for  com- 
pensation signifies  an  Intention  to  authorize 
the  carriage  of  freight  De  Grauw  v.  Long 
Island  Electric  Ry.  Co.,  60  N.  Y.  Supp.  163, 
167,  43  App.  Dlv.  502. 

FARINA. 

Within  the  tariff  act  farina  does  not  in- 
clude starch  made  from  potatoes,  and  pul- 
verized or  ground  so  as  to  take  the  form  of 
a  fine  flour  or  powder;  the  term  "farina" 
being  applied  In  the  act  to  the  food  prepara- 
tion made  from  that  portion  of  the  wheat 
kernel  which  contains  the  largest  percentage 
of  gluten.  Union  Nat.  Bank  v.  Seeberger  (U. 
S.)  30  Fed.  429. 

FARM. 

See  "Fee  Farm";  ••Homestead  Farm."* 
All  my  farm,  see  ••All." 

A  farm  is  a  tract  devoted  to  cultivation 
under  a  single  control,  whether  It  be  large 
or  small,  isolated  or  made  up  of  many  par- 
cels.   In  re  Drake  (U.  S.)  114  Fed.  229,  231. 
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A  testator,  in  deylslng  his  *'fann  at  Bov- 
ingdon/'  meant  all  of  the  farm  situated  at 
that  place,  and  not  a  part  thereof.  Goodtitle 
▼.  PauU  2  BnrrowB,  1089,  1094. 

Certain  words  osnally  employed  in  a 
lease,  as  *'house,"  "farm,"  "land,"  and  the 
like,  have,  if  necessary,  a  very  wide  meaning, 
and,  where  such  general  and  comprehensive 
terms  are  employed,  all  things  usually  com- 
prehended within  the  meaning  thereof  will 
pass,  unless  the  circumstances  of  the  case 
show  very  clearly  that  the  Intention  of  the 
parties  was  otherwise.  Riddle  v.  Littlefield, 
53  N.  H.  503»  608^  16  Am.  Rep.  388. 

Where  a  lease  describes  the  property  as 
a  "farm"  or  "homestead  farm,"  the  descrip- 
tion is  sufficiently  ambiguous  to  render  parol 
evidence  admissible  to  show  Just  what  land 
was  meant  thereby.  Locke  v.  Rowell,  47  N. 
H.  46,  51. 

The  term,  as  to  extent,  is  indefinite  and 
ambiguous.  A.  grants  or  devises  a  farm  sit- 
uated in  a  particular  parish  in  a  particular 
town.  He  may  own  divers  farms  or  divers 
tracts  of  land  in  the  same  parish.  Such  a 
grant  or  devise  would  not  be  void  for  uncer- 
tainty. It  would  not  be  void  merely  because 
from  the  face  of  it  it  could  not  be  ascer- 
tained which  farm  was  intended,  or  how 
many  tracts  were  Intended  to  be  included  in 
the  term  "farm."  A.  devises  a  farm  by  the 
description  of  his  home  farm.  What  must 
be  meant  by  "home  farm"  must  in  many  in- 
stances be  collected  fom  the  knowledge  of 
persons  acquainted  with  the  devisor's  own 
understanding  of  his  home  farm  at  the  time 
of  making  the  devise,  and  whether  a  particu- 
lar piece  of  land  was  or  was  not,  in  the  mind 
of  the  devisor,  a  part  of  his  home,  is  fre- 
quently to  be  ascertained  by  proof  other  than 
that  arising  from  the  will  itself.  Doolittle 
V.  Blnkesley  (Conn.)  4  Day,  265,  271,  4  Am. 
Dec  218. 

The  word  "farm,"  as  used  in  a  devise  of 
"the  farms  which  I  now  occupy,"  was  used 
in  the  common  popular  sense.  According  to 
Plowden,  the  technical  definition  of  farm 
would  only  extend  to  land  in  the  possession 
'  of  a  tenant,  for,  says  he,  "it  must  not  only 
be  a  capital  messuage  and  land  attached  to 
it,  but  it  must  have  been  let  or  devised  to 
another,  for,  if  it  has  always  been  reserved 
in  the  hands  of  the  inheritor  thereof,  it  has 
not  the  name  of  a  farm."  Jackson  v.  Sill 
(N.  Y.)  11  Johns.  201,  215,  6  Am.  Dec.  363. 

As  all  oonneoted  lands. 

B.,  after  adding  a  small  piece  of  wood- 
land to  a  farm  which  he  had  owned  for  a 
long  time  and  lived  upon,  made  a  mortgage 
of  his  farm  to  S.  in  these  terms.  "My  home 
farm,  containing  seventy  acres,  more  or  less," 
but  so  described  by  metes  and  bounds  as  to 
exclude  the  said  woodland.     He  afterwards 


made  a  conveyance  of  his  lands  and  of  his 
personal  properly  to  an  assignee,  in  trust  to 
pay  his  creditors.  In  this  conveyance  to  the 
assignee  the  only  description  of  his  lands 
which  would  include  the  woodlands  was  this: 
"The  farm  whereon  I  live,  containing  about 
seventy  acres,  which  estate  Is  now  under 
mortgage  to  S."  Held,  that  the  "farm  where- 
on I  live"  would,  if  unrestricted  by  any  sub- 
sequent limitation  in  the  deed,  pass  all  the 
lands  lying  adjacent  to  and  occupied  with 
the  homestead.  Held,  further,  that  notwith- 
standing the  clause,  "which  estate  is  now  un- 
der mortgage  to  S.,"  the  woodland  would 
pass  by  the  conveyance  to  the  assignee. 
Wheeler  v.  Randall,  47  Mass.  (6  Mete.)  529, 
583. 

A  mortgage  describing  the  premises  as 
the  "farm"  known  as  the  "T.  Place,"  includ- 
ing all  the  buildings  thereon,  the  mills,  water 
power,  machinery,  and  fixtures  belonging 
thereto,  and  being  the  same  estate  which 
was  conveyed  to  him  by  B.  by  her  deed,  to 
which  deed  and  the  record  thereof  reference 
is  duly  made  for  a  description  of  the  prem- 
ises, should  be  construed  to  include  a  small 
parcel  of  land  on  which  stood  the  only  mill 
of  the  mortgagor,  with  the  connected  build- 
ings, which  were  not  included  in  the  deed 
from  B.  Auburn  Congregational  Churdi  v. 
Walker,  124  Mass.  69,  71. 

In  a  deed  of  land  conveying  a  certain 
lot,  giving  the  number,  and  adding,  "being 
the  said  farm  on  which  the  said  K.  now 
lives,"  such  phrase  is  not  restrictive,  and 
would  not  exclude  from  the  operation  of  the 
deed  an  island  in  a  stream  opposite  to  the 
land,  which  was  not  occupied  by  K.,  where 
the  said  island  came  within  the  boundaries 
of  the  lot  conveyed.  Kimball  v.  Schoff,  40 
N.  H.  190. 

Testator  devised  "all  that  my  farm  and 
plantation  near  C,  conveyed  to  me  by  the 
heirs  of  my  deceased  wife,  and  where  my 
son  T.  now  resides,  containing  about  eighty- 
five  acres,  more  or  less."  The  testator  owned 
two  parcels  of  land  near  O. — one  a  farm,  con- 
taining about  72.62  acres,  which  had  been 
conveyed  to  him  by  the  heirs  of  his  deceased 
wife,  and  the  other  containing  14.73  acres, 
which  had  been  conveyed  to  him  by  L.  These 
two  parcels  adjoined  each  other,  and  T.  resided 
on  the  first-named  parcel,  but  cultivated  and 
used  both.  Held,  that  the  word  "farm,"  as 
so  used,  was  a  word  of  such  indefinite  mean- 
ing that  from  it  alone  it  was  impossible  to 
determine  that  the  testator  intended  to  de- 
vise both  pieces,  since  the  argument  that  the 
word  "farm"  denotes  a  single  thing,  and 
has  a  definite  signification,  was  exploded  by 
Lord  Ellenborough  in  the  case  of  Doe  v.  Ly- 
ford,  4  Maule  &  S.  550,  and  that  the  word 
"farm"  as  so  used  in  connection  with  the 
other  words  of  description  used  in  the  devise 
should  be  construed  to  mean  only  the  tract 
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of  laDd  which  the  testator  had  received  from 
the  heirs  of  his  deceased  wife,  and  that  only 
such  premises  passed  under  such  devise. 
Byens  v.  Griscom,  42  N.  J.  Law  (13  Vroom) 
579»  583,  36  Am.  Rep.  542. 

Artifloial  subdlTislons  as  aff  eotins* 

A  farm,  as  defined  by  Webster,  means  a 
parcel  or  tract  of  land  consisting  usually  of 
grass  land,  meadow,  pasture,  tillage,  and 
woodland,  cultivated  by  one  man,  and  usual- 
ly owned  by  him  In  fee.  Because  such  a 
body  of  land  might  be  made  up  of  land  lying 
in  different  sections,  or  even  townships,  par- 
ticular parcels  would  not  constitute  distinct 
farma  within  Rev.  St  p.  444,  9  6,  providing 
that  mortgaged  premises  consisting  of  dis- 
tinct farms  shall  be  sold  separately;  nor 
was  the  fact  that  such  obtaining  of  land  had 
been  acquired  through  different  ones  make 
distinct  farms  of  the  parcels  in  the  hands  of 
the  purchaser.  The  object  with  which  a 
body  of  land  is  held  by  the  owner  or  occu- 
pant, the  manner  of  its  use,  aud  the  conve- 
niences attached  to  it  for  farming  purposes, 
would  be  circumstances  entitled  to  far  more 
weight  in  determining  whether  it  is  to  be 
cousidered  as  one  farm  than  imaginary  lines 
drawn  by  the  government  for  its  convenience 
in  disposing  of  the  land.  Worley  v.  Naylor, 
G  Minn.  192,  202  (Gil.  123,  128). 

A  farm  is  a  body  of  land  usually  under 
one  ownership,  and  devoted  to  agriculture — 
either  to  the  raising  of  crops,  pasturage,  or 
both.  It  is  not  understood  to  have  any  neces- 
sary relation  to,  or  be  drciunscrlbed  by, 
political  subdivisions.  A  "farm"  may  consist 
of  any  number  of  acres,  of  a  quarter  section 
or  less  or  many  quarter  sections,  of  one 
field  or  many  fields,  and  may  lie  in  one  town- 
ship or  county  or  in  more  than  one.  Rodgers 
V.  Caldwell,  82  N.  B.  e91,  693,  142  111.  434. 

As  ovltiTated  land. 

Farm,  according  to  Blackstone,  is  an  old 
Saxon  word  signifying  provisions,  and  it 
came  to  be  used  instead  of  "rent"  because 
anciently  the  greater  part  of  rents  was  re- 
ceived In  provisions — in  corn,  in  poultry,  and 
the  like — ^untll  the  use  of  money  became 
more  frequent;  so  that  a  farmer — flrmarius — 
was  one  who  held  his  lands  on  payment  of 
rent,  or  feorme;  though  at  present,  by  a 
gradual  departure  from  the  original  sense  of 
the  word,  farm  is  brought  to  signify  the  very 
estate  or  lands  so  held  upon  farm  or  rent. 
In  more  modem  times  the  word  "farm*'  has 
received  a  more  extended  signification,  and 
now  denotes  in  this  country,  both  in  a  popu- 
lar and  legal  sense,  a  considerable  tract  of 
land,  devoted  in  part  at  least  to  cultivation, 
with  suitable  buildings,  and  under  the  super- 
vision of  a  single  occupant,  regardless  of  the 
nature  and  extent  of  his  tenure.  Any  con- 
siderable tract  or  number  of  smaller  tracts 
of  land  set  apart  for  cultivation  by  a  single 


occupant,  whether  as  tenant  or  owner,  and 
upon  which  he  resides,  even  though  discon- 
nected and  separated  by  the  lands  of  adjoin- 
ing owners,  if  used  together,  would  be  re- 
garded as  constituting  a  single  farm,'  and,  it 
sufiftdently  Identified,  the  whole  would  un- 
doubtedly pass  under  the  word  "farm"  in  a 
testamentary  devise.  Kendall  v.  Miller  (N. 
Y.)  47  How.  Prac.  446,  448.  See,  also,  In  re 
Drake  (U.  S.)  114  Fed.  229,  23L 

Rev.  St  c  138,  §  7,  subd.  4,  declares  that 
where  a  known  farm  has  been  partly  Im- 
proved, the  portion  of  such  farm  that  may 
have  been  left  not  cleared  or  not  included, 
according  to  the  usual  course  and  custom  of 
the  adjoining  country,  shall  be  deemed  to 
have  been  occupied  for  the  same  length  of 
time  as  the  part  improved  or  cultivated. 
Held,  that  the  word  "farm"  in  the  statute  is 
land  held  for  cultivation,  and  cultivated  in 
whole  or  in  part,  of  whatever  size,  shape,  or 
boundaries,  and  whether  comprising  several 
lots  or  parts  of  lots  or  less  than  one  lot 
Pepper  v.  O'Dowd,  39  Wis.  538,  547. 

Farm,  in  the  ordinary  sense,  implies 
land  cultivated,  used  in  some  way  for  the 
purposes  of  production  by  the  owner  thereof 
or  some  other  person  having  a  temporary  es- 
tate or  interest  therein,  and  land,  whether 
covered  by  forest  or  not  adjoining  or  near, 
and  used  in  aid  thereof  for  the  purposes  of 
producing  grain,  fruit  hay,  vegetables,  and 
the  like,  and  perhaps  live  stock,  such  as 
cattle,  sheep,  horses,  swine,  and  the  like. 
State  V.  Kennerly,  4  S.  B.  47,  48,  96  N.  O. 
657. 

Detaobed  parcels. 

By  a  farm  is  meant  an  Indefinite  quan- 
tity of  land,  some  of  which  is  cultivated.  In 
many  cases  farms  consist  of  detached  parcels 
of  land.  Farms  of  such  a  kind  are  within  thi 
meaning  of  an  act  prohibiting  turnpike  com- 
panies from  taking  tolls  from  any  persons 
passing  from  one  part  of  his  farm  to  anothei 
along  the  turnpike  road.  Commonwealth  ▼. 
Carmalt  (Pa.)  2  Bin.  235,  238. 

Where  testator  devised  a  farm,  describ- 
ing it  as  the  "T.  farm,"  the  word  '"farm"  in- 
cluded a  tract  of  meadow  land,  which  had 
been  generally  known  as  a  part  of  the  farm 
when  the  will  was  executed,  though  It  was 
an  outlying  tract  not  included  in  the  farm 
proper.  Gafney  v.  Kenlson,  10  Atl.  706,  707, 
64  N.  H.  354. 

Where  a  man  owns  a  farm  in  one  town 
and  a  parcel  of  woodland  half  a  mile  from 
his  tract,  a  devise  of  his  farm  does  not  carry 
the  woodland.  Allen  v.  Richards,  22  Maaa. 
(6  Pick.)  612,  514. 

A  will  devising  the  farm  whereon  the 
testator  lived,  consisting  of  about  a  certain 
number  of  acres,  should  be  construed  to  in- 


FARM 


2698 


FARM  CROSSINGS 


elude  a  tract  of  land  not  immediately  adja- 
cent to  that  on  which  the  testator  lived,  it 
having  once  been  a  part  of  the  testator's 
farm,  and  never  severed  from  it  *'The  word 
*farm'  is  one  of  large  import,  both  in  Eng- 
land and  in  America,  though  perhaps  some- 
what different  in  the  two  countries.  In  the 
former  it  commonly  implies  estate  leased; 
but,  as  to  the  term,  it  is  said  to  be  a  collect- 
ive word,  consisting  of  diverse  things  gath- 
ered into  one  as  a  messuage,  land,  meadow, 
pasture,  wood,  common,  etc.  In  this  coun- 
try a  man  is  generally  the  owner  of  his  farm, 
and  it  is  a  parcel  of  land  used,  occupied, 
managed,  and  controlled  by  one  proprietor." 
Aldrich  v.  Oaskill,  64  Mass.  (10  Cush.)  155, 
157. 

Am  estate. 

A  testator,  after  making  certain  devises, 
made  a  devise  to  his  sons  as  follows:  *'A11 
the  remaining  part  of  my  homestead  farm." 
It  was  held  that  the  word  "farm"  was  not  as 
comprehensive  as  the  word  "estate,"  and  the 
devise  did  not  give  the  sons  a  fee  in  the 
farm,  as  it  might  have  done  if  testator  had 
used  the  word  "estate,"  instead  of  farm. 
Terrel  ▼.  Sayre,  8  N.  J.  Law  (2  Penning.)  598, 
602. 

Aa  freehold  estate* 

The  word  "farm,"  as  used  by  testator  in 
devising  "all  my  messuages  or  tenements, 
farms,  lands,  hereditaments,  and  premises, 
and  all  my  other  freehold  lands  and  tene- 
ments whatsoever  and  wheresoever,"  applies 
only  to  freehold  estates.  Arkell  v.  Fletcher, 
10  Sim.  2d9,  809. 

Inolosvre  as  limiting* 

The  word  "farm,"  as  used  in  the  fifth 
section  of  the  act  concerning  woods,  marshes, 
and  prairies  (Rev.  St  1835),  and  prohibiting 
the  firing  thereof,  ought  not  to  l>e  confined 
to  that  portion  of  a  farmer's  possession  that 
is  actually  inclosed  with  a  fence,  since  this 
is  not  the  ordinary  meaning  of  the  word  in 
the  United  States ;  and  as  used  in  this  stat- 
ute it  ought  to  receive  a  liberal  interpreta- 
tion, so  as  to  meet  the  necessities  of  the 
country,  and,  where  the  extent  of  its  mean- 
ing is  the  'question  in  a  penal  prosecution  on 
the  statute,  it  ought  to  receive  the  largest 
meaning,  so  as  to  exempt  the  party  from  the 
Infliction  of  the  penalty.  The  term  should 
extend,  therefore,  to  all  the  land  of  a  person 
engaged  in  agricultural  pursuits,  and  used 
for  that  purpose.  Finely  v.  Langston,  12  Mo. 
120.  123. 

Iiot  aynonyinoiis. 

As  used  in  Laws  1823,  p.  891,  providing 
that,  where  the  line  between  two  towns  di- 
vides any  occupying  lot  or  farm,  the  same 
shall  be  taxed  in  the  town  where  the  occu- 
pant lives,  the  word  "farm"  is  synonymous 


with  ''lot**    Saunders  v.  Springsteen  (N.  X.) 
4  Wend.  429,  431« 

Stock  and  tools  iaolvded. 

In  a  contract  for  the  sale  of  a  "farm,** 
in  which  the  vendor  agreed  to  deliver  a  deed 
of  such  farm,  including  the  stock  and  tools 
belonging  thereto,  for  which  the  purchaser 
was  to  pay  a  part  in  cash  and  give  his  note, 
secured  by  a  mortgage  on  the  farm,  for  the 
balance,  the  term  "farm"  cannot  be  construed 
to  include  the  stock  and  tools  on  the  farm, 
so  as  to  require  a  mortgage  thereon.  Hallett 
V.  Taylor,  58  N.  E.  154,  177  Mass.  6. 

FARM  BniI<9INa. 

Laws,  c.  421,  f  2,  provides  that  no  mu- 
tual fire  insurance  company  shall  insure  any 
property  other  than  detached  dwellings  and 
their  contents,  farm  buildings  and  their  con- 
tents, and  farming  implements.  It  was  held 
that  a  mutual  fire  insurance  company  had  no 
power  to  Insure  an  incubator  building,  the 
court  saying  that  it  was  not  a  farm  building, 
within  the  meaning  of  the  statute.  The 
words  "farm"  and  "farmer"  have  well-rec- 
ognized and  definite  meanings.  A  farmer  is 
a  man  who  cultivates  a  considerable  tract  of 
land.  A  man  is  not  called  a  farmer,  and  his 
place  Is  not  called  a  farm,  unless  he  has 
some  considerable  tract  of  land,  and  culti- 
vates or  uses  it  in  some  one  of  the  usually 
recognized  ways  of  farming.  The  only  acre 
of  land  upon  which  the  incubator  was  situ- 
ated, and  in  which  building  the  business  of 
hatching  chickens  by  artificial  means  and 
rearing  them  for  the  market  was  carried  on, 
was  not  what  is  ordinarily  known  as  a  farm, 
nor  the  incubator  building  a  farm  building. 
O'Neil  V.  Pleasant  Prairie  Mut  Fire  Ins.  Ck)., 
38  N.  W.  345,  346,  71  Wis.  621. 

FA&M  CROSSINGS. 

As  road  crossing,  see  "Road  Grossing.** 

The  term  "farm  crossing,"  as  used  In 
the  railroad  *act  requiring  railroads  to  erect 
such  crossings,  should  be  construed  to  mean 
any  passage  across  the  railroad,  whether 
built  under  as  well  as  over  it;  but  it  is  to 
be  built  under  the  road  only  in  such  cases 
when  the  road  is  so  constructed  as  to  admit  of 
no  proper  passage  over  it  Wheeler  v.  Roch- 
ester &  S.  R.  Go.  (N.  Y.)  12  Barb.  227,  228. 

"Farm  crossings,"  as  used  in  the  charter 
of  the  St  Paul  &  Sioux  Gity  Railway  Go.  (Sp. 
Laws  1864,  c.  1,  subc.  2,  §  2),  providing  that 
the  company  shall  construct  and  maintain 
all  proper  and  necessary  farm  crossings  over 
the  line  of  the  road,  means  crossings  from 
one  side  to  the  other  of  the  railroad  track, 
whether  by  passing  over  it  or  under  it  St 
Paul  &  S.  C.  R.  Co.  V.  Murphy,  19  Minn.  600, 
522  (Gil.  433,  452). 
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FABM  ENGINE.     ^ 

See  "Steam  Fann  Bngine.** 

FARMHO&8E. 

Under  a  statnte  exempting  a  farm  horae 
from  execution,  a  stud  horse  owned  by  a 
farmer  is  exempt,  because,  though  used  for 
breeding,  he  could  be  used  for  farming  pur- 
poses as  well  as  any  other  description  of 
horse  beast  Tipton  ▼•  Pickens,  31  Tenn.  (1 
Swan)  25,  26. 

FARM  PBOOVOT. 

Grovliic  crops  and  grtdttm 

"Farm  products,*'  as  used  in  a  policy  of, 
insurance  insuring  farm  products  while  con- 
tained in  a  certain  granary  or  barn,  includes 
wheat  Union  Nat.  Bank  y.  German  Ins.  Go. 
(U.  S.)  71  Fed.  473.  475,  18  0.  C.  A.  203. 

''Farm  product,"  as  used  in  St  11  Geo. 
II,  c.  19,  f  8,  empowering  the  landlord  to 
seize  as  a  distress,  after  enumerating  cer- 
tain crops,  any  "other  product  whatsoever 
which  shall  be  growing  on  any  part  of  the 
estate  demised,"  applies  only  to  such  prod- 
ucts of  the  land  as  are  subject  to  the  process 
of  becoming  ripe  and  of  being  cut,  gathered, 
made,  and  laid  up  when  ripe.  Clark  v.  Gas- 
karth,  8  Taunt  431,  433. 

*'Farm  products,"  as  used  in  Rev.  St  f 
2517,  as  amended  by  Acts  1897,  c.  4531,  de- 
nouncing punishment  against  whoever  takes 
and  carries  away  from  any  farm,  garden, 
orchard,  etc.,  any  farm  products,  fruits,  etc.» 
while  possibly  sulflcient  to  include  the  un- 
severed  fruit  of  the  pineapple  plant,  is  not 
suflicient  to  Include  the  growing  plant;  that 
being  part  of  the  realty.  Long  v.  State,  28 
South.  775,  777,  42  Fla.  509. 

Idve  stocky  meaty  ete. 

Pub.  Laws  1899,  c.  11,  ft  51,  Imposes  on 
individuals,  firms,  or  their  agents  buying 
and  selling  fresh  meats  from  stores,  etc.,  in 
cities  or  towns  of  less  than  8,000  inhabitants, 
an  annual  license  tax,  but  exempts  farmers 
vending  their  own  "products,"  and  without 
a  regular  place  of  business.  Held,  that  the 
word  "products,"  as  used  in  the  proviso  ex- 
empting farmers.  Included  live  stock  and 
fresh  meats.  State  v.  Spaugh,  40  &  BL  eo, 
61,  129  N.  C.  564. 

Swine,  horses,  neat  cattle,  sheep,  cord 
wood,  hay,  as  well  as  vegetables,  fruit,  eggs, 
milk,  butter,  lard,  and  other  provisions  for 
the  mouth,  are  strictly  "products  of  the 
farm,"  much  more  so,  indeed,  than  beef, 
which,  though  it  comes,  like  everything  else, 
primitively  from  the  soil,  is  as  much  a  man- 
ufactured article  as  leather,  doth,  or  char- 
coal. The  ox  is  a  product  of  the  farm;  beef 
is  .a  product  •<  the  slaughter  house  and  the 


shambles.     City  of  Philadelphia   v.   Davis 
(Pa.)  6  Watts  &  S.  269,  279. 

The  common  parlance  9t  the  country 
and  the  common  practice  ef  the  country  have 
been  to  consider  all  those  things  as  farm- 
ing products  or  agricultural  products  which 
have  the  situs  of  thehr  production  upon  the 
farm,  or  which  are  brought  into  condition 
I  for  the  uses  of  society  by  the  labor  of  those 
;  engaged  in  agricultural  pursuits,  in  contra- 
distinction from  manufacturing  or  other  pur- 
suits. The  product  of  the  dairy  and  the 
product  of  the  poultry  yard,  while  it  does 
not  come  directly  out  of  the  soil,  is  neces- 
sarily connected  with  the  soil,  and  those  who 
are  engaged  in  the  culture  of  the  soil.  Dis- 
trict of  Columbia  v.  Oyster  (U.  S.)  15  D.  C. 
285,  286,  54  Am.  R^.  275. 

FARMER, 

See  "Supervising  Farmer.** 

The  term  "farmer"  means  a  man  who 
cultivates  a  considerable  tract  of  land  iu 
some  one  of  the  usual  recognized  ways  of 
farming.  (VNeil  v.  Pleasant  Prairie  Mut 
Fire  Ins.  Ck).,  38  N.  W.  845,  346,  71  Wis.  621. 

The  term  "farmer,"  within  the  meaning 
of  the  exemption  law,  applies  to  one  who  has 
been  engaged  in  farming,  though  he  does  not 
own  a  farm,  and  his  lease  oh  a  farm  operated 
by  him  has  expired  several  months  before 
the  levy  of  execution,  and  he  has  not  rented 
another  farm.  A  man  may  be  a  farmer  al- 
though he  is  n<>t,  on  the  particular  day  an 
execution  may  be  levied  on  his  property,  do- 
ing any  specific  thing  as  a  farmer,  if  such 
is  his  avocation  er  business.  Hickman  v. 
Cruise,  34  N.  W.  316,  317,  72  Iowa,  528,  2 
Am.  St  Rep.  256. 

The  fact  that  a  man  carrying  an  insur- 
ance policy  lived,  upon  his  farm,  and  car- 
ried it  on  through  others,  does  not  make  him 
a  "farmer"  within  tlie  meaning  of  the  term 
as  used  in  the  policy,  where  the  insured  was 
at  home  only  from  Saturday  night  to  Monday 
morning  and  on  Wednesday  night  of  each 
week.  Johnson  v.  London  Guaranty  &  Ac- 
cident Co.,  72  N.  W.  1115,  1116,  115  Mich. 
91,  40  L.  R.  A.  440,  69  Am.  St  Rep.  549. 

The  fact  that  one  lives  on  his  farm,  and 
carries  it  on  through  others,  does  not  make 
him  a  farmer  within  the  meaning  of  that 
term  as  used  in  an  accident  policy.  Johnson 
V.  London  Guarantee  &  Accident  Co.,  72  N. 
W.  1115,  1116,  115  Mich.  86^  40  L.  R.  A.  440, 
69  Am.  St  Rep.  549. 

As  ohlef  oooupation. 

A  farmer  is  one  who  resides  on  a  farm 
with  his  family,  cultivating  such  farm,  and 
mainly  deriving  his  support  from  it,  though 
he  is  also  the  publisher  of  a  weekly  news- 
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paper  and  the  proprietor  of  patent  medicines. 
McCue  y.  Tunstead,  4  Pac.  510,  65  Cal.  506. 

In  a  city  ordinance  forbidding  tlie  sale  of 
fresh  meat  within  certain  limits  except  by  per- 
sons licensed  to  sell  and  ''farmers  selling  meat, 
the  produce  of  their  farms,"  such  exception 
cannot  be  construeu  to  include  a  butcher, 
who  followed  butchering  as  a  regular  busi- 
ness for  a  livelihood,  but  owned  a  farm  in 
the  neighborhood,  which  he  used  chiefly  for 
the  benefit  and  accommodation  of  his  occu- 
pation as  a  butcher.  Trustees  of  Rochester 
V.  Pettinger,  17  Wend.  2U5,  266. 

The  term  "farmer,  or  one  engaged  in 
the  tillage  of  the  soil,"  as  used  in  Bankr. 
Act,  I  4b,  providing  for  involuntary  bank- 
ruptcy in  the  case  or  any  natural  person, 
except  a  person  engaged  chiefly  in  farming  or 
tillage  of  the  soil,  means  the  business  of 
cultivating  land  or  employing  it  for  the  pur- 
poses of  husbandry;  and  it  matters  not, 
therefore,  if  the  person  may  have  other  busi- 
ness or  other  interests,  if  his  principal  occu- 
pation is  that  of  an  agriculturist;  if  that 
is  the  business  to  which  he  devotes  most 
largely  his  time  and  attention,  which  he 
relies  upon  as  a  source  of  income,  though,  as 
before  stated,  he  may  have  other  Interests 
or  other  investments,  yet  the  conclusion  must 
be  that  his  chief  business  is  that  of  farming 
or  tillage  of  the  soil.  Wulbern  v.  Drake  (U. 
S.)  120  Fed.  493,  495,  56  C.  C.  A.  643. 

Herder* 

A  person  who  leaves  his  farm  and  goes 
to  work  for  wages  in  herding  or  feeding  or 
keeping  cattle  is  not  a  farmer  within  the 
meaning  of  Gen.  St  |  1705,  providing  that 
any  farmer  to  whom  cattle  shall  be  intrusted 
for  the  purpose  of  feeding,  herding,  etc., 
shall  have  a  lien  thereon  for  his  services,  the 
word  as  used  in  the  statute  being  construed 
to  mean  a  farmer  who  takes  the  stock  to  his 
farm,  and  keeps  it  there;  the  court  say- 
ing, in  reaching  this  conclusion,  that,  if  any 
other  meaning  were  given  to  the  statute,  the 
use  of  the  specific  word  "farmer"  would  be 
rendered  superfluous,  since  all  that  would 
have  been  necessary,  if  it  had  been  intended 
to  give  a  lien  to  any  one  except  a  technical 
farmer,  would  have  been  to  say  that  any 
* 'person"  intrusted  with  the  feeding,  herd- 
ing, etc.,  of  cattle  should  have  a  lien.  Hook- 
er ▼.  McAlUster,  40  Pac.  617,  618,  12  Wash. 
46. 

Hortioiiltnrlsty  ete. 

A  farmer  is  one  who  is  devoted  to  the 
tillage  of  the  soil,  and  persons  who  follow 
this  occupation  may  call  themselves  horti- 
culturists, vitlculturlsts,  or  gardeners,  but 
they  are  farmers;  and  the  tools  which  they 
use  would  come  within  the  provisions  of 
Code  Civ.  Proc.  i  690,  exempting  from  exe- 
cution the  farming  utensils  and  implements 


of  husbandry.    In  re  Slade's  Estate^  56  Paa 

158^  159,  122  Cal.  434. 

As  merehmnt  or  trader. 

See  "Merchant";   'Trader— Tradesman." 


FABMING. 

Engage  in  farming,  see  "Engage." 

Farming  is  the  business  of  cultivating 
land,  or  employing  it  for  the  purposes  of 
husbandry.  In  re  Drake  (U.  S.>  114  Fed.  229, 
231. 

It  is  exceedingly  doubtful  whether  farm- 
ing can  be  called  a  trade  within  the  true 
meaning  of  the  statute  providing  that  where 
a  minor  shall  serve  an  apprenticeship  in  any 
lawful  trade  for  seven  years  in  a  town  he 
shall  thereby  gain  a  settlement  therein*  In- 
habitants of  Leeds  v.  Inhabitants  of  Free- 
port,  10  Me.  (1  Fffirf.)  356,  359. 

FA&MING  liAND. 

Where  the  ultimate  use  of  every  foot  of 
land  included  within  the  corporate  limits  of 
a  city  as  incorporated  by  the  county  court 
will  be  for  city  purposes,  and  its  present 
value  is  estimated  upon  its  then  or  pro- 
spective use  for  such  pm-poses,  and  is  in 
close  proximity  to  a  city  like  St  Louis^  with 
surrounding  suburban  neighborhoods  In  ev- 
ery direction,  with  railway  and  street  car 
connections  to  and  with  the  dty  of  St.  Louis* 
and  subdivided  into  lots  and  small  tracts  and 
parcels  of  lands,  it  is  impressed  with  the 
character  of  urban,  as  distinct  from  rural 
or  farming  land,  notwitlistanding  the  fact 
that  there  is  an  occasional  calf  lot  and  scat- 
tered corniiills  of  truck  patches  here  and 
there  found  witiiin  the  corporate  limits. 
State  ex  int  Crow  v.  Fleming,  59  8.  W.  118^ 
121,  158  Mo.  558. 

FA&MING  NEIOHBORHOO]>. 

The  term  "farming  neighborhood'*  im- 
plies more  than  one  farm,  but  it  would  be 
diflicult  to  say  that  any  certain  number  is 
essential  to  constitute  such  a  neighborhood. 
The  vicinage  may  be  nearer  or  more  dis- 
tant, reference  being  had  to  the  populousnesa 
or  sparseness  of  population  of  the  surround- 
ing country;  but  the  farmers  must  be  so 
near  to  each  other,  relatively  to  the  sur- 
rounding settlers,  as  to  be  in  the  same  vicin- 
ity. Lux  ▼.  Haggin,  10  Pac  674,  700,  69  Cal. 
255. 

"Farming  neighborhood,"  within  the 
meaning  of  Code  dv.  Proc.  |  1238,  providing 
that  the  right  of  eminent  domain  may  be  ex- 
ercised in  behalf  of  the  following  public 
uses:  canals,  ditches,  flumes,  aqueduct  and 
pipes  for  public  transportation,  sui^lying 
mines  and  farming  neighborhoods  with  wa- 
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ter,  a  ftmning  nelghborbood  may  be  defined 
as  a  region  in  which  there  are  seyeral  tracts 
of  farming  land  with  a  proximity  of  loca- 
tion, and  whidb  can  be  regarded  as  a  whole 
with  reference'  to  some  common  interest, 
though  they  are  distinct  in  bomidaries,  and 
held  in  individual  proprietorship.  Its  ex- 
tent need  not  be  ciiaracterized  by  fixed 
boundaries,  nor  is  its  existence  determined 
by  any  definite  number  of  proprietors;  and 
while  a  tract  of  land,  though  large  in  ex- 
tent, might,  if  held  in  different  proprietor- 
ships, constitute  a  neighborhood,  yet  it  would 
not  if  held  in  single  ownership.  The  dis- 
tinctive characteristic  of  the  neighborhood  is 
that  it  be  a  farming  one,  and  this  implies 
the  proximity  of  the  several  tracts  of  land, 
rather  than  of  their  proprietors.  The  term 
**farming  neighborhood'*  is  an  indefinite  ex- 
pression, and  whether  it  can  be  applied  to 
any  particular  tract  of  land  must  be  deter- 
mined by  evidence.  The  word  "neighbor- 
hood" Is  not  synonymous  with  "territory" 
or  "district,"  but  is  a  collective  noun,  with 
a  suggestion  of  proximity,  and  refers  to  the 
units  which  make  up  its  whole  as  well  as 
to  the  region  which  comprehends  those 
units.  Lindsay  Irrigation  Go.  t.  Mehrtens, 
32  Pac.  802,  803,  07  CaL  676. 

FABMING  PUBPOSE8. 

Land  exclusively  used  for  farming  pur- 
poses, see  "Exclusively  Used." 

FABMINO  STOCK. 

"Farming  stock,"  as  used  in  a  will  giv- 
ing to  testator's  wife  all  his  farming  stock 
of  every  kind  and  description  whatsoever,  in 
common  and  popular  language  does  not  in- 
clude crops  on  the  ground.  Vaisey  v.  Reyn- 
olds, 5  Russ.  12. 

TARMIN6  TOOI«8  AND  UTENSILS. 

The  term  has  no  well-defined  legal  sig- 
nification, but  Is  susceptible  of  divers  mean- 
ings, and  is  applicable  to  the  various  imple- 
ments used  In  different  branches  of  farming, 
its  meaning  Is  dependent  on  circumstances, 
and  may  be  explained  by  extrinsic  evidence. 
Rugg  V.  Hale,  40  Vt  138»  144. 

The  question  whether  the  term  'farm- 
ing tool,"  In  the  statute  exempting  farming 
tools  from  attachment,  includes  the  wagon 
of  a  certain  debtor,  is  a  question  for  the  jury. 
Hall  T.  Nelson,  59  N.  H.  573. 

Where  testator  bequeathed  "all  his  farm- 
ing utensils,"  the  phrase  included  a  wagon, 
the  same  being  an  instrument  almost  as 
necessary  as  a  plow;  and  in  Roper,  Leg. 
211,  It  is  stated  that  the  word  "utensil"  will 
embrace  everything  necessary  for  household 
purposes  or  applicable  to  the  trade  to  which 


the  term  has  reference.    BlUott  t.  Posten, 
57  N.  C.  433,  434. 

BlAoksuitli  tools* 

A  bill  of  sale  by  a  grantor  intending  to 
convey  all  of  his  personal  dfects  on  his  farm 
to  his  nephew,  purporting  to  convey  all  the 
grantor's  stock,  farming  implements,  farm- 
ing utensils,  wagons,  etc.,  should  be  con- 
strued to  include  blacksmith's  tools  used  In 
operating  the  farm.  Royston  t.  McOulley 
(Tenn.)  59  S.  W.  725,  730,  62  L.  R.  A.  899. 

Mower  or  roaper. 

Rev.  St.  1858,  c.  134,  ft  131,  exempting 
from  sale  on  execution  one  wagon,  cart,  or 
dray,  one  sleigh,  one  plow,  one  dray,  and 
other  farming  utensils,  not  exceeding  $50  in 
value,  should  be  construed  to  exempt  a 
mower  of  less  than  $50  value.  Humphrey  v. 
Taylor,  45  Wis.  251,  253,  30  Am.  Rep.  738. 

Gen.  St  474,  i  3,  subd.  6,  exempting 
from  forced  sale  farming  utensils  of  a  cer- 
tain value,  should  be  construed  to  exempt  a 
McCormick  Advance  reaper  and  mower. 
Voorhees  v.  Patterson,  20  Kan.  555,  556. 

Threflhlns:  machine. 

Code  Cly.  Proc.  i  600,  subd.  8,  exempt- 
ing from  execution  "farming  utensils  or  im- 
plements of  husbandry,"  means  such  utensils 
or  Implements  as  are  needed  or  used  by  the 
farmer  in  conducting  his  own  farming  oper- 
ations; and  it  was  not  Intended  that  all 
farming  machinery  which  a  farmer  may  own 
may  be  exempt,  because,  while  he  uses  it 
chlefiy  for  renting  it  out  or  In  doing  work 
on  other  farms  for  hire,  he  still  used  it  to 
a  small  extent  on  his  own  land.  The  phrase 
does  not  Include  a  threshing  machine  with 
which  the  owner  threshes  his  own  grain,  but 
which  he  employed  during  the  larger  portion 
of  the  threshing  season  In  threshing  for 
others  for  hire.  In  re  Baldwin,  12  Pac.  44, 
45,  71  CaL  74. 

"Farming  utensils,"  as  used  In  Bxemr* 
tlon  Law  1850  (2  Swan  A  O.  Rev.  St  1147). 
which  exempts  from  execution  farming  uten- 
sils belonging  to  the  head  of  a  family  who 
is  not  the  owner  of  a  homestead.  Include  a 
threshing  machine,  clover  hulier,  and  wagon 
which  Is  used  for  the  purpose  of  carrying  the 
machines  from  place  to  place,  although  the 
machines  are  used  in  threshing  for  persons 
other  than  the  one  who  owns  them.  Muse 
V.  Darrah,  2  Ohio  Dec.  604,  606. 

FARO. 

Though  cards  are  used  In  dealing  It,  faro 
is.  a  banking  game,  within  statute  prohibiting 
such  games.  Patterson  t.  States  12  Tex. 
App.  222,  224. 
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FABO  BANK. 

A  faro  bank  Is  a  contrivance  for  gam- 
bling. Commonwealth  y.  Kammerer  (Ky.) 
13  S.  W.  108,  109. 

Act  Ck>ng.  March  2,  1831,  commonly  call- 
ed the  'Tenitentlary  Act,"  making  punish- 
able the  keeping  of  a  "faro  bank  or  gam- 
ing table/'  means  only  a  gaming  table  called 
a  "faro  bank,"  and  no  other  kind  of  gaming 
table.  There  is  no  certain  legal  or  establish- 
ed meaning  attached  to  the  words  "faro 
bank."  A  "faro  bank"  or  "gaming  table"  is  | 
only  an  altematiye  expression  of  the  same 
thing.  United  States  v.  Smith  (U.  S.)  27 
Fed.  Cas.  1149, 1153. 

An  Indictment  under  a  statute  making  it 
penal  to  exercise  certain  gaming  tables  or  any 
faro  bank,  charging  defendant  with  keeping 
gaming  tables  commonly  called  "faro"  with- 
out the  use  of  the  word  "bank,"  was  sufficient; 
such  word  being  unnecessary  to  convey  a 
perfect  and  adequate  idea  of  the  game,  and 
consequently  not  required  for  the  purpose  of 
apprising  defendant  of  the  natiure  of  the 
charge.  The  game  of  roulette  is  as  much  a 
bank  game  as  that  of  faro,  but  yet  the  term 
"bank"  is  not  necessary  in  its  description. 
Brown  t.  State,  10  Ark.  (5  Bug.)  607,  614. 

The  term  "faro  bank"  being  used  in  the 
statute  prohibiting  gaming,  the  court  is 
bound  to  know  its  meaning,  and  the  exhibi- 
tion of  and  betting  at  gaming  tables  of  this 
kind  have  become  of  late  so  much  the  ol>- 
ject  of  legislative  animadversion  and  legal 
penalty  that  there  is  no  difficulty  upon  that 
score.  Its  meaning  is  defined  by  our  law 
writers,  and  according  to  the  same  author- 
ity the  terms  "betting  at  faro"  are  equiva- 
lent to  "betting  at  a  game  or  table  known  as 
the  faro  bank."  The  term  "betting  at  faro" 
may  not  perhaps  be  understood  by  every 
one,  but,  when  understood,  it  has  a  clear 
and  definite  meaning,  and  conveys  precisely 
the  same  idea  as  if  the  word  "bank"  was 
added,  so  that  the  word  "faro"  In  an  indict- 
ment is  of  equivalent  import  to  the  term 
"faro  bank"  as  employed  by  the  statute. 
Ward  V.  State,  22  Ala.  16,  19. 

Faro  is  one  of  the  banking  games  spe- 
cifically named  in  Pen.  Ck>de,  art  360,  and 
to  allege  that  defendant  played  at  a  "faro 
bailk"  is  to  sufficiently  allege  the  offense  of 
which  defendant  has  been  convicted.  Short 
V.  State,  23  Tex.  App.  312,  313,  4  S.  W.  903. 


FAST. 

See  "As  Fast  As." 

The  terms  "fast"  and  "loose"  are  rela- 
tive terms,  and  might  mean  one  thing  in 
one  place  and  quite  another  thing  in  another 
place.  Sandwich  Enterprise  Go.  v.  Joliet  Mfg. 
Co.  (U.  S.)  91  Fed.  254,  255,  33  G.  G.  A.  491. 


The  word  "fast"  is  defined  by  Webster 
as  "moving  rapidly,  quick  in  motion,  rapid, 
swift,"  and  Is  the  meaning  usually  given 
to  the  word;  and  the  word  was  so  used  in 
an  instruction  in  an  action  against  a  street 
railway  company  predicating  a  recovery  if 
at  the  time  the  defendant  was  "running 
fast,  or  without  sounding  a  gong  or  bell,"  and 
the  use  of  such  word  wab  not  prejudicial  er- 
ror. South  Covington  &  C.  St  Ry.  Co.  v. 
Beatty,  20  Ky.  Law  Rep.  1845,  1846,  50  &  W. 
239. 

FAST  ESTATE. 

A  will  authorizing  the  testator's  executors 
to  make  sale  of  the  fast  estate,  and  lodge  the 
proceeds  with  the  executrix,  does  not  em- 
brace lands  which  have  been  sold  by  con- 
tract by  the  testator,  the  purchase  money 
being  unpaid,  and  the  title  still  remaining 
in  him.  Lewis  v.  Smith,  9  N.  Y.  (5  Seld.) 
502,  510,  61  Am.  Dec.  706. 

FAST  FISH. 

"By  the  usage  of  the  whale  fishery  a 
fish  Is  to  be  considered  as  a  fast  fish  which 
is  attached  by  any  means  (such  as  the  en- 
tanglement of  the  line  around  it,  etc)  to 
the  boat  of  the  first  striker,  though  the  har- 
poon does  not  continue  in  the  body  of  the 
fish — and  this  is  a  more  reasonable  usage 
than  that  mentioned  in  a  note  to  the  case 
of  Fennings  v.  Lord  Qrenville,  1  Taunt  243." 
Hogarth  v.  Jackson,  2  Car.  A  P.  595. 

FASTEST  PASSENGER  TRAIN  SERV- 
ICE. 

A  stipulation  for  the  ''fastest  passenger 
train  service"  in  the  written  part  of  a  bill  of 
lading,  which  contained  a  blank  space  for 
the  place  of  destination,  with  directions  not 
to  insert  points  not  on  the  carrier's  line, 
which  blank  space  was  not  filled,  was  held 
simply  to  be  a  designation  as  to  how  the 
freight  should  be  carried,  and  not  to  operate 
to  render  the  carrier  liable  for  losses  on  con- 
necting lines.  Taffe  v.  Oregon  R.  Co.,  67 
Pac  1015,  1019,  41  Or.  64^  58  L.  B.  A.  187. 


FATHER. 

See  "PutatlTe  Father";   -Come  By  the 
Father." 

The  word  "father**  may  mean  a  male 
parent,  a  male  who  has  begotton  a  child,  and 
it  may  also  mean  an  adopted  father  or  a 
male  ancestor  more  remote  than  parent 
(Webster  and  Century  Dictionaries),  and 
hence,  as  used  in  a  letter  by  a  person  call- 
ing himself  father,  is  not  sufficient  recogni- 
tion of  a  child  as  his  child  to  comply  with 
Comp.  St.  1897,  c.  23,  S  31,  providing  that 
every  illegitimate  child  shall  be  considered 
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as  an  heir  of  the  person  who  shall,  in  writing, 
sign  In  the  presence  of  a  competent  witness, 
having  acknowledged  himself  to  be  the  fa- 
ther of  such  child.  Lind  t.  Burke,  77  N.  W. 
444,  445,  56  Neb.  785. 

The  term  'father,"  as  used  hk  a  com- 
plaint under  a  statute  giving  a  right  of  action 
to  a  father,  is  not  to  be  construed  against 
the  pleader  to  the  extent  of  being  held  to 
have  reference  to  a  putative,  rather  than  a 
legal,  father,  but  should  be  presumed  to 
refer  to  a  parent  within  the  rules  of  legiti- 
macy. Oook  T.  Webb,  28  South.  384,  386, 
125  Ala.  457. 

Mother. 

Rev.  St  c.  6,  art  8,  tit  1,  S  49,  provid- 
ing that'  a  testator's  child  bom  after  the 
making  of  his  will  shall  receive  the  same 
portion  of  bis  "father's  real  and  personal 
estate"  as  would  have  descended  or  been 
distributed  to  such  child  if  the  father  had 
died  intestate,  cannot  be  construed  so  that 
it  will  apply  to  the  mother;  that  is,  if  a 
married  woman  executes  her  will,  as  she 
is  allowed  to  under  the  statute,  and  makes 
no  provision  for  an  after-bom  child,  the  child 
will  not  inherit  anything  from  his  mother's 
estate  by  virtue  of  this  section  of  the  statute. 
Ck)theal  v.  Cotheal,  40  N.  Y.  405,  410. 

Parent  distiaerulslied. 

The  word  "father''  is  not  equivalent 
to  the  word  •'parent"  as  used  in  Pen.  CJode, 
art  376,  providing  for  the  punishment  of 
any  person  selling  intoxicating  liquor  to  a 
minor  without  the  written  consent  of  the 
parent  of  such  minor,  for  the  word  '^parent" 
includes  both  parents,  father  and  mother. 
Lantznester  v.  State,  19  Tex.  App.  320,  321. 

Stepfather. 

The  word  "father,"  as  used  in  a  statute, 
providing  that  a  father  may  sue  for  the 
Injury  or  death  of  a  child,  should  be  con- 
strued to  mean  only  one's  own  natural 
father,  and  not  to  Include  a  stepfather. 
Thornburg  v.  American  Strawboard  Co.,  40 
N.  B.  1062,  1063,  141  Ind.  443,  50  Am.  St 
Rep.  334;  Citizens'  St  Ry.  Co.  v.  Cooper,  53 
N.  B.  1092,  1094,  22  Ind«  App.  459,  72  Am. 
St  Rep.  319. 

FATHOM. 

When  used  in  the  measurement  of  land, 
the  word  "fathom"  is  to  be  imderstood  as 
meaning  a  square  fathom,  for  in  its  common 
usage  it  is  an  integral  part  of  a  unit  of  land 
measure.  Nahaolelua  v.  Kaaahu,  9  Hawai- 
ian, 600,  601. 

FAULT. 

See  "With  All  Faults";  "Without  Fault"; 
"Gross  Fault";  "Slight  Fault";  "Very 
Slight  Fault" 


In  holding  that  the  employment  of  the 
word  "fault"  in  an  instmction  that  an  em- 
ploy^ suing  a  railroad  company  for  personal 
Injuries  must  be  free  from  fault  was  not 
erroneous,  the  court  said  that  "fault"  is  a 
big  word,  and  it  Is  one  easily  comprehended 
by  the  jury.  It  means  that  Bothing  should 
have  been  done  that  ought  not  to  have  been 
done  by  the  party  complaining,  and  that  he 
should  not  have  omitted  anything  that  ought 
to  have  been  done.  Central  R.  ft  Banking  Co. 
▼.  Lanier,  10  S.  B.  279,  280,  83  Qa.  587. 

A  mortgage  on  the  revenues  of  a  canal 
company  provided  th'a^  if  the  company  should 
pay  the  interest  on  the  bonds,  and  provide 
a  sinking  fund  to  meet  the  principal  when 
due,  it  should  retain  the  management  of  the 
property,  and  receive  the  revenues,  but  if  it 
should  fail  to  comply  with  these  conditions 
"from  any  cause  except  a  deficiency  of  rev- 
enues arising  from  the  failure  of  business 
without  fault  on  the  part  of  the  company, 
then  the  mortgagees  should  take  possession 
and  receive  the  revenues."  It  was  held  that 
the  word  "fault"  should  be  constraed  in  its 
broader  sense  as  meaning  not  only  misman- 
agement, but  also  any  legal  default  on  the 
part  of  the  company  in  view  of  its  obliga- 
tions to  the  public  to  operate,  it  as  a  public 
work.  State  v.  Brown,  21  Atl.  374,  376,  73 
Md.   484. 

The  word  "fault,"  as  used  in  a  statute 
giving  a  wife  the  right  to  a  bill  for  support 
and  maintenance  where  the  living  separate 
and  apart  from  her  husband  was  without  her 
fault  means  a  voluntary  consenting  to  the 
separation,  or  such  failure  of  duty  or  mis- 
conduct on  her  part  as  materially  contrib- 
utes to  a  disruption  of  the  marital  relation. 
Johnson  y.  Johnson,  16  N.  B.  891,  892,  125 
lU.  510. 

Am  def  eet  in  quantity. 

In  the  condition  of  an  auction  sale  by 
which  the  purchaser  was  to  take  the  goods 
notwithstanding  any  faults,  imperfections, 
or  errors  of  description,  the  word  **fault8" 
might  refer  to  the  quantity  as  well  as  to 
the  quality  of  the  article  purchased.  Pettltt 
V.  Mitchell,  4  Man.  &  G.  819,  838. 

Aa  error  or  mistake. 

"The  word  Imports  error  or  mistake." 
Malone  v.  United  States  (U.  S.)  5  Ct  CI.  486, 
489. 

The  words  "fault"  and  "error"  are  not 
synonymous.  Fault  Imports  blame;  error 
may  arise  from  ignorance  or  mistake  alone. 
The  Manitoba  (U.  S.)  104  Fed.  145.  154. 

Aa  nesUgenee. 

"Fault,"  in  legal  literature  is  the  equiva- 
lent of  "negligence."  It  means  an  error  or 
defect  of  judgment  or  conduct;  any  devia- 
tion from  prudence,  rectitude,  or  duty;  any 
shortcoming  or  neglect  of  care  or  perform- 
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ance  resulting  from  inattention,  incapacity, 
or  perrersity;  a  wrong  tendency,  course,  or 
act  Louisville,  B.  &  St  L.  C.  R.  R.  Cq,  v. 
Berry,  28  N.  B.  714,  710,  2  Ind.  App.  427. 

In  an  action  against  a  railroad  for  in- 
juries, an  allegation  that  plaintiiC  was  injur- 
ed without  fault  on  his  part  means  that  he 
was  free  from  contributory  negligence. 
BvansviUe  &  T.  H.  R.  Ck).  v.  Weikle,  33  N.  E. 
639,  6  Ind.  App.  340;  LouisvUle,  £.  &  S.  L. 
Consolidated  R.  K  Ck).  v.  Summers,  30  N. 
B.  873,  11  Ind.  App.  185. 

The  expression  "without  fault/'  as  used 
in  the  Oode,  referring  to  actions  for  injuries 
by  an  employ^,  means  the  same  as  ''with- 
out negligence,"  and  the  words  *'fauir'  and 
"negligence"  in  this  connection  are  synony- 
mous. Savannah,  F.  &  W.  Ry.  Co.  y.  Aus- 
tin, 30  S.  B.  770,  771,  104  6a.  614. 

The  word  "fault,"  as  used  in  a  declara- 
tion against  a  common  carrier  alleging  that 
goods  were  destroyed  through  the  fault  of 
the  carrier,  means  negligence  of  the  carrier. 
School  Dist  in  Mediield  v.  Boston,  H.  &  B. 
R.  Ca,  102  Mass.  552,  553,  3  Am.  Rep.  502. 

The  term  "fault"  as  used  in  act  approv- 
ed March  5, 1874  (RevUion,  p.  576,  |  28),  which 
declares  that  whenever  any  building  or  build- 
ings erected  on  leased  premises  shall  be  in- 
jured by  fire  without  the  fault  of  the  lessee 
the  landlord  shall  repair,  etc.,  includes  the 
negligence  of  a  tenant  occasioning  injury  to 
the  demised  premises  by  fire.  Dorr  v.  Hark- 
ness,  10  AU.  400,  402,  49  N.  J.  Law,  571,  60 
Am.  Rep.  656. 

FAVOR. 

See  "Challenge  to  the  Favor";  «'In  Favor 
of." 

An  instruction  that  "You  are  not  re- 
quired to  find  any  fact  to  be  proven  because 
you  find  the  same  suggested  in  a  verdict  or 
in  the  verdict  of  the  party  you  desire  to 
favor,"  means  "find  to  have  the  merits,"  and 
the  jury  couid  not  have  understood  that  their 
verdict  could  be  bestowed  by  favor.  Pitts- 
bufg,  C,  a  &  St  L.  R.  Co.  V.  Burton,  37  N. 
£.  160,  154,  139  Ind.  357. 

FAVO&ABI.E. 

An  ordinance  giving  exclusive  privileges 
to  a  gas  company,  but  requiring  it  to  fur- 
nish gas  at  "rates  as  favorable  as"  furnish- 
ed by  a  certain  gas  company  in  another  city, 
should  be  construed  to  mean  prices  as  low. 
Irrespective  of  any  circumstances  or  condi- 
tions. Decatur  Gas  Light  &  Coke  Co.  v.  City 
of  Decatur,  11  N.  B.  406^  408,  120  lit  67. 

FAVORITE. 

"Favorite"  Is  a  word  In  common  use, 
an^  except  under  special  circumstances,  la 


not  the  subject  of  exclusive  aK>roprlatlon  ma 
a  trade-mark  by  any  one.  Cooke  &  Cobb 
Co.  v.  Miller,  62  N.  B.  58^  583,  169  N.  X. 
476. 

FEALTY. 

The  term  "fealty"  was  used  In  the  com- 
mon law  to  designate  the  obligation  of  fidelity 
which  the  feudal  tenant  owed  to  his  lord. 
De  Peyster  v.  Michael,  6  N.  Y.  (2  Seld.)  467, 
497,  57  Am.  Dec.  470, 

FEAR. 

See  "Putting  In  Fear";    •'Without  Fear 
or  Compulsion." 

The  fear  which  the  law  recognises  as 
an  excuse  for  the  perpetration  of  an  offense 
must  proceed  from  an  immediate  and  actual 
danger  threatening  the  very  life  of  the  party. 
The  apprehension  of  any  loss  of  property  by 
waste  or  fire,  and  even  an  apprehension  of  a 
slight  or  remote  injury  to  the  person,  fur- 
nishes no  excuse.  United  States  v.  Vlgol 
(U.  S.)  2  Dall.  346^  1  L.  Ed.  409,  28  Fed.  Cbs. 
376. 

It  is  possible  that  fear  may  exist  with- 
out threats,  but  it  is  not  very  easy  to  sup- 
pose there  can  be  fear  If  there  be  no  com- 
pulsion. Hadley  v.  Geiger,  9  N.  J.  Law  (4 
Halst)  225,  233. 

The  word  "fear,"  as  required  in  the  ac- 
knowledgment of  a  deed  by  a  married  wo- 
man, stating  that  the  deed  was  executed 
on  her  part  without  fear,  means  a  particular 
specific  kind  of  fear,  and  signifies  that  she 
makes  her  acknowledgment  without  being 
induced  thereto  by  fear  of  lU  usage  by  her 
husband.  Holllngsworth  v.  McDonald  (Md.) 
2  Har.  ft  J.  230,  237,  3  Am.  Dec.  545. 

The  word  "fear,"  in  an  afiidavlt  In  sup- 
port of  a  motion  for  change  of  venue,  that 
the  applicant  has  reason  to  fear  and  does 
fear  that  he  cannot  have  a  fair  and  impartial 
trial,  is  not  equivalent  to  the  word  "be- 
lieve" In  Rev.  St  %  2625,  requiring  such  affi- 
davit to  state  that  the  applicant  has  good 
reason  to  believe  and  does  believe  that  he 
cannot  have  a  fair  trial.  "We  are  not  aware 
of  any  decision  of  this  court  holding  the  two 
expressions  to  be  equivalent.  To  our  mlnda, 
they  are  substantially  unlike.  To  hold  them 
to  be  equivalent  by  refining  upon  the  words 
of  each  would  be  to  establish  a  rule  which 
would  call  for  another  d^[Hirture  whenerer 
some  new  form  of  expression  should  be  pre- 
sented. The  statutory  requirement  Is  juris- 
dictional.  In  such  a  case  the  substitution 
of  equivalents  to  be  ascertained  by  such 
finical  reasoning  would  be  dangerous."  Smith 
V.  Clarke,  35  N.  W.  818,  319,  70  Wis.  137. 

Extortion  is  the  obtaining  property  from 
another  with  hia  consent,  Induced  by  wroog- 
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ful  use  of  force  or  fear,  or  under  color  of 
official  right;  and  fear  such  as  will  consti- 
tute extortion  may  be  Induced  by  a  threat 
either  to  do  an  unlawful  injury  to  the  per- 
son or  property  of  the  individual  threatened, 
or  to  any  relative  of  his,  or  member  of  his 
family.  Gal.  Pen.  Code,  S§  910,  911.  In  re 
McCabe,  73  Pac  1106,  29  Mont  28. 

FEASIBLE 

The  laying  out  of  the  most  'feasible 
route"  between  two  fixed  points  Is  not  nec- 
essarily equivalent  to  the  laying  out  of  the 
best  route  for  the  accommodation  of  public 
travel  between  the  same  bounds.  In  the 
one  case  the  test  is  arbitrary  and  unyielding, 
and  in  the  other  it  la  governed  by  reason- 
able public  necessity.  Spaulding  v.  Town  of 
Groton,  44  Atl.  88,  89,  68  N.  H.  77. 

FEATHER. 

A  protrusion  from  the  inside  of  the  shell 
of  the  cylinder  of  a  cloth-printing  machine, 
which  fits  a  groove  in  the  mandrel  and  keeps 
it  from  slipping  as  the  mandrel  revolves. 
Griggs  V.  Stone,  18  Atl.  1094,  1095,  51  N.  J. 
Law,  549,  7  L.  R.  A.  48. 

FEATHER  BED. 

A  *f  eatber-bed"  means  a  single  article 
composed  of  a  quantity  of  feathers  inclosed 
in  a  bedtick,  and  such  term  in  an  indict- 
ment is  a  sufiSdent  description  of  the  article 
stolen.    State  t.  Parker,  47  Vt  19. 


FED. 

The  term  "fed**  has  a  well  understood 
meaning  when  applied  to  cattle  or  hogs,  and 
it  is  to  be  made  fit  for  market  by  feeding. 
Brockway  v.  Rowley,  66  111.  99,  102. 

FEDERAL 

A  federal  government  is  distinguished 
from  a  national  government  by  being  the 
government  of  a  community  of  independent 
and  sovereign  states,  united  by  compact. 
Per  Hartley,  G.  J.,  dissenting.  Piqua  Bank 
V.  Knoup,  6  Ohio  St  342,  898. 

rEDERAI.  QUESnOH. 

Gases  arising  uiider  the  Oonstitution  or 
laws  of  the  United  States,  jurisdiction  of 
which  is  conferred  upon  the  Gircuit  Courts 
of  the  United  States,  are  commonly  express- 
ed by  the  profession  as  cases  involving  a 
federal  question.  In  re  Sievers  (U.  8.)  91 
Fed.  366,  372. 

By  the  words  "federal  question"  are 
meant  a  question  requiring  a  construction 


to  be  put  upon  the  Constitution  or  such 
laws  of  the  United  States  or  treaties  made 
under  its  authority.  The  construction  of 
orders  and  decrees  of  a  federal  court  ac- 
cording to  their  meaning  does  not  involve 
federal  question.  United  States  v.  Douglas, 
18  S.  E.  202.  113  N.  G.  190. 

Where  a  Judgment  of  the  highest  court 
of  a  state,  so  long  as  it  remains  unreversed, 
will  be  authority  in  the  lower  courts  of  the 
state,  that  the  confiscation  of  debts  due  to 
loyal  citizens  under  an  act  of  the  Confeder- 
ate government,  enforced  as  a  law  of  the 
state,  was  a  valid  proceeding,  it  involves  a 
federal  question  of  which  the  Supreme  Court 
of  the  United  States  has  jurisdiction.  Wil- 
liams V.  BrufTy,  102  U.  8.  248,  255,  26  L.  Ed. 
135. 

FEE. 

See.  •'Base  Fee^;  •'Conditional  Fee*'; 
"Defeasible  Fee";  "Limited  Fee"; 
"Determinable  Fee";  "Qualified  Fee"; 
"Deed  in  Fee.*' 

The  word  was  originally  used  In  con- 
tradistinction to  "aUodimn,"  and  signified 
that  which  was  held  of  another  on  the  con- 
dition of  rendering  him  service.  It  related 
to  the  quality,  and  not  the  quantity,  of  the 
estate;  and,  although  the  word  is  now  gen- 
erally employed  to  express  the  quantum  of 
the  estate,  that  Is  not  its  only  meaning. 
As  used  in  New  Tork  statutes  abolishing 
entails,  one  provision  of  which  is  as  fol- 
lows: "Where  any  pelrson  now  is  seised  of 
an  estate  in  fee  tail  in  any  lands,  etc.,  such 
person  shall  be  deemed  to  be  seised  of  the 
same  in  fee  simple,"  it  relates  rather  to  the 
kind  or  quality  than  to  the  quantity  of  the 
estate.  Wendell  v.  Crandall,  1  N.  T.  (1 
Comst)  491,  495. 

The  word  "fee"  Is  derived  from  the  na- 
ture of  the  feudel  system.  It  imports  that 
the  land  is  held  of  some  superior,  to  whom 
certain  services  are  due,  and  in  whom  the 
ultimate  property  resides.  Gibbons  v.  Gib- 
bons (Ga.)  T.  U.  P.  Oharlt,  113,  lia 

An  "estate  in  fee  simple"  is  one  to  a 
man  and  his  heirs  forever.  Brown  v.  Freed, 
43  Ind.  253,  256. 

In  modern  English  tenures  a  fee  signi- 
fies an  estate  of  inheritance.  Paterson  v. 
Ellis'  Bx'rs  (N.  Y.)  11  Wend,  259,  277. 

It  is  said  by  2  Blackstone,  p.  106,  that, 
taking  the  word  "fee"  as  meaning  an  estate 
of  inheritance,  "it  is  applicable  to,  and  may 
be  had  in,  any  kind  of  hereditament,  either 
corporeal  or  incorporeal."  Gswald  v.  Wolf, 
126  111.  542,  548,  19  N.  E.  28,  30. 

"An  estate  in  fee  includes  all  qualifica- 
tions or  restrictions  as  to  the  persons  who 
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may  inherit  as  heirs;  thus  distinguishing  It 
from  a  fee  tail,  as  well  as  from  an  estate 
which,  though  inheritable,  is  subject  to  con- 
dition or  collateral  determination."  Marden 
T.  Lyons,  12  Atl.  408,  409,  118  Pa.  396. 

An  estate  which,  because  by  possibility, 
may  endure  forever  in  a  man  and  his  heirs 
is  called  a  "fee";  yet  as  that  duration  de- 
pends upon  the  concurrence  of  collateral  cir- 
cumstances which  qualify  and  debase  the 
purity  of  the  donation,  it  is,  therefore,  a 
qualified  or  base  fee.  Kelso  y.  8tigar,  24 
Atl.  18.  22,  75  Md.  376. 

Without  going  into  the  derivation  and 
original  meaning  of  the  word  "fee,"  it  is 
sufflcient  to  say  that  in  modem  Bnglish 
tenures  a  fee  signifies  an  estate  of  inherit- 
ance, and  a  fee  simple  imports  an  absolute 
inheritance,  clear  of  any  condition  or  limita- 
tion whatever,  and,  when  not  disposed  of  by 
will,  descends  to  the  heirs  generally.  There 
are  also  limited  fees,  (1)  qualified  or  base 
fees,  (2)  fees  conditional  at  the  common  law. 
Paterson  ▼.  Bills'  Bx'rs  (N.  Y.)  11  Wend. 
259,  277. 

An  estate  in  fee  is  every  estate  wlilch 
is  not  for  life,  for  years,  or  at  will.  Phcenix 
V.  Emigration  Com'rs  (N.  Y.)  12  How.  Prac. 
1,  10. 

The  teiai  '*title  in  fee"  means  a  full  and 
absolute  estate,  beyond  and  outside  of  which 
there  was  no  other  interest,  or  even  shadow 
of  right  Earnest  v.  Little  River  Land  & 
Lumber  Co.,  75  S.  W.  1122,  1124,  109  Tenn. 
427. 

"Of  fee  simple  it  is  commonly  holden 
that  there  be  three  Idnds,  viz.,  i!ee  simple 
absolute,  fee  simple  conditional,  and  fee 
simple  qualified^  or  a  base  fee.  But  the  more 
genuine  and  apt  division  were  to  divide 
fee — that  is,  inheritance — into  three  parts, 
viz.,  simple  or  absolute,  conditional,  and 
qualified  or  base;  for  this  word  ^simple' 
properly  ezcludeth  both  conditions  and  lim- 
itations that  defeat  or  abridge  the  fee."  1 
Inst  lb.  Chancellor  Kent,  after  using  the 
words  "qualified,"  "base,"  or  "determinable" 
fee  promiscuously  as  defining  an  estate 
which  may  continue  forever,  but  \a  liable 
to  be  determined  without  the  aid  of  a  con- 
veyance by  some  act  or  event  circumscrib- 
ing its  continuance  or  extent,  adds:  '^Though 
the  object  on  which  it  rests  for  perpetuity 
may  be  transitory  or  perishable,  yet  such  es- 
tates are  deemed  fees,  because,  it  is  said, 
they  have  a  possibility  of  enduring  forever. 
It  is  the  uncertainty  of  the  event,  and  the 
possibility  that  the  fee  may  last  forever, 
that  renders  the  estate  a  fee»  and  not  merely 
a  freehold."  United  States  Pipe-Line  Co. 
V.  Delaware,  L.  &  W.  R.  Co.,  41  Ati.  759, 
763,  62  N.  J.  Law,  254^  42  L.  R.  A.  672  (citing 
4  Kent,  Comm.  9). 


Aa  fee  stmple  or  fee  simple  aVsolvte. 

The  terms  "fee,"  "fee  simple,"  and  "fee 
simple  absolute"  are  equivalent  terma,  and 
an  estate  in  fee  simple  is  the  greatest  which 
one  can  possess  in  lands.  Bowen  t.  John, 
66  N.  E.  357.  358,  201  111.  292. 

Every  estate  of  inheritance  is  a  fee,  and 
every  such  estate,  when  not  defeasible  or 
conditional,  is  a  fee  simple  or  absolute  fee;. 
Civ.  Code  CaL  1903,  S  762;  Rev.  Codes  N.  D. 
1899,  9  3326;  av.  Code  S.  D.  1903,  S  242;  Rev. 
St  Okl.  1903,  S  4027. 

Every  estate  of  inheritance  shall  con- 
tinue to  be  termed  a  fee  simple  or  fee,  and 
every  such  estate,  when  not  defeasible  or 
continual,  shall  be  a  fee  simple  absolute  or 
absolute  fee.    Rev.  St  Wis.  1898,  S  202a 

Fee,  fee  simple,  and  fee  simple  abso- 
lute are  synonymous,  and  all  describe  an  es- 
tate in  lands  which  is  opposed  to  a  condi- 
tional fee.  Lett  v.  Wykoff,  2  N.  Y.  (2  Comst) 
355,  357. 

The  terms  "fee  simple"  and  "fee"  are 
often  used  as  convertible  terma  People  t. 
White  (N.  Y.)  11  Barb.  26.  28. 

"The  terms  'fee'  and  'fee  simple'  are 
used  indifferently  by  the  best  law  writers 
to  express  the  same  quantity  of  estate.  A 
fee  in  general  signifies  an  estate  of  inherit- 
ance^ being  the  highest  and  most  extensive 
interest  that  a  man  can  have  in  a  feud;  and 
when  the  term  is  used  simply  without  any 
other  adjunct,  but  has  the  adjunct  of  'sim- 
ple' annexed  to  it,  as  a  fee  or  a  'fee  simple.* 
it  is  used  in  contradistinction  to  a  fee  con- 
ditional at  common  law,  or  a  fee  tail  by  the 
statute.  2  Bl.  Comm.  104.  Where  the  term 
'simple'  is  applied,  it  means  no  more  than 
fee  when  standing  by  itself,  as  understood 
in  respect  to  modem  estates."  Jordan  v. 
Record,  70  Me.  529.  531  (citing  Washb.  Real 
Prop.  [1st  Ed.]  51). 

The  word  is  used  interchangeably  with 
"fee  simple"  and  "fee  simple  absolute."  It 
implies  an  unlimited  estate  of  inheritance 
when  used  without  any  qualifying  adjective. 
Blevins  v.  Bmith,  16  S.  W.  213,  218,  104  Mo. 
583,  13  L.  R.  A.  441.    ' 

The  term  "fee,"  as  used  in  a  will  giving 
property  to  a  certain  person  for  life,  with 
remainder  to  her  eldest  son  in  fee,  imports 
a  fee  simple,  for,  as  laid  dovm  by  Littleton 
(section  293),  it  is  to  be  understood,  when  It 
it  said  "that  a  man  is  seised  in  fee,  without 
more  said,  it  shall  be  intended  in  fee  shnple, 
for  it  shall  not  be  intended  by  this  word  in 
fee^  that  a  man  is  seized  in  fee  tayle,  un- 
less there  be  added  to  It  this  addition:  fee 
tayle.'"  Pennington  v.  Pennington,  17  AtL 
329,  330,  70  Md.  418,  8  L.  B.  A.  816. 

The  word  "fee,"  as  used  in  a  deed  to 
trustees  to  sell  and  convey  the  land  in  fee^ 


FEE 


2707 


FEE  FABM  RENT 


imports  a  fee  simple  absolute.  The  term 
"fee"  implies  an  inheritable  estate,  and  the 
addition  of  the  word  "simple,"  forming  the 
compound  word  "fee  simple/'  as  used  in 
modem  estates  and  conveyances,  adds  noth- 
ing to  the  force  and  comprehensiveness  of 
the  original  term.  There  is  no  distinction 
between  an  estate  in  fee  and  an  estate  in  fee 
simple  absolute.  Jecko  v.  Taussig,  45  Mo. 
167,  168. 

As  life  estate. 

In  construing  a  will  devising  a  life  es- 
tate in  real  property  to  testator's  widow  if 
she  remain  unmarried,  and  giving  her  an  es- 
tate In  fee  in  one-half  the  property  in  case 
she  marries,  it  was  said  that:  "While  a 
fee  in  one-half  would  properly  have  been 
called  by  the  early  lawyers  an  estate  of 
higher  dignity  than  a  life  estate,  on  the 
whole,  I  am  not  aware  of  any  rule  which 
would  enable  us  to  say  as  a  miitter  of  law 
that  it  was  a  larger  or  more  favorable  pro- 
vision for  the  widow.  That  is  a  question 
of  fact,  which  depends  upon  circumstances, 
and  must  always  be  largely  a  matter  of  In- 
dividual choice."  Long  v.  Paul,  17  Atl.  988. 
991,  127  Pa.  456,  14  Am.  8t  Rep.  862. 

As  applied  to  easement  or  f  ranoliise. 

In  the  case  of  People  v.  O'Brien,  111  N. 
Y.  1  18  N.  E.  692,  2  L.  R.  A.  255.  7  Am.  St 
Rep.  684,  it  was  stated  that  the  right  ac- 
quired by  a  street  railroad  in  a  public  street 
through  which  its  road  was  constructed  was 
a  fee.  In  discussing  this  case  the  court  held 
that,  if  the  term  "fee"  is  to  be  construed  as 
referring  to  the  land  itself  on  which  this 
structure  is  erected,  it  is  not  applicable  to 
the  rights  of  an  elevated  railroad  in  the 
streets  of  the  city  of  Brooklyn,  in  which  the 
public  require  really  an  easement,  the  fee 
of  the  property  remaining  with  *the  original 
owners.  Also  under  the  elevated  railroads 
run  surface  railroads,  and  the  rights  of  the 
latter  are  as  great  as  those  of  the  former. 
These,  too,  would  have  a  fee  in  the  street. 
Thus  it  would  be  possible  to  have  several  es- 
tates in  fee  in  the  same  land.  We  think, 
however,  that  the  term  **fee"  is  to  be  ap- 
plied to  the  franchise  which  the  railroad 
company  obtains  to  construct  and  operate 
Its  railroad,  and  that,  therefore,  its  right  to 
maintain  its  railroad  as  against  the  public 
is  as  great  as  any  obtained  by  railroad  com- 
panies in  New  Tork,  and  that  its  franchise 
cannot  be  abrogated  or  destroyed  by  public 
authorities  without  compensation.  Brook- 
lyn Bl.  R.  Co.  V.  City  of  Brooklyn,  87  N.  Y. 
Supp.  560,  2  App.   Div.  98. 

Freedom  from  inoumbraneo* 

A  sale  of  the  fee  does  not  include  in  the 
term  itself  a  sale  free  from  incumbrance, 
but  only  the  nature  of  the  estate  as  distin- 
guished from  a  life  estate,  a  remainder,  a  fee 
8  Wds.  ft  P.- 


tail,  or  any  estate  less  than  a  fee  simple. 
Land  is  frequently  sold  in  fee  simple  sub- 
ject to  incumbrances,  and  this  mode  of  ex- 
pression is  common  among  conveyancers  and 
in  legal  proceedings,  and  involves  no  con- 
tradiction or  inconsistency.  Cool's  Ez'rs  v. 
Higgins,  23  N.  J.  Eq.  (8  C.  E.  Green)  308, 
311. 

Where  there  was  an  agreement  for  a 
conveyance  of  the  fee  of  land,  the  purchaser 
became  the  equitable  owner  of  the  property, 
subject  to  the  payment  of  the  purchase  mon- 
ey, which  was  a  lien  or  incumbrance  on  it; 
and  this  was  equivalent  to  the  fee  with  re- 
spect to  a  contract  of  insurance  containing 
a  condition  that,  if  the  interest  in  the  prop- 
erty was  a  leasehold  or  other  interest  not 
fee  simple  absolute,  it  must  be  stated  in  the 
policy,  otherwise  the  policy  should  be  void. 
Elliott  V.  Ashland  Mut.  Fire  Ins.  Co.,  12  Atl. 
676,  678,  117  Pa.  548.  2  Am.  St  Rep.  708. 

FEE  BUX. 

As  process,  see  "Process." 
As  writ,  see  "Writ" 

FEE  DAMAGES. 

Damages  sustained  by  an  abutting  own- 
er, occasioned  by  the  construction  and  op- 
eration of  an  elevated  railroad  in  one  of  the 
streets  of  a  city,  is  usually  termed  "fee 
damages."  Dode  v.  Manhattan  Ry.  Co.,  24 
N.  Y.  Supp.  422,  423,  70  Hun,  374. 

Damages  which  are  awarded  against 
elevated  street  railways  are  ordinarily  des- 
ignated "fee  damages."  They  are  award- 
ed for  rights  acquired  from  others  for  all 
time  to  come,  or  at  least  during  the  exist- 
ence of  the  railroad  company.  The  rights 
acquired  are  the  easements  of  light,  air,  and 
access  of  the  abutting  property  owners,  in 
the  streets  occupied  by  the  elevated  railroad 
structure.  People  v.  Barker,  69  N.  S.  151, 
154,  165  N.  Y.  305. 

FEEFA&M. 

"Fee  farms  are  lands  held  in  fee  to  ren- 
der for  them  annually  the  true  value,  or  more 
or  less,  and  is  called  a  fee  farm  because  a 
farm  rent  is  reserved  upon  a  grant  in  fee." 
De  Peyster  v.  Michael,  6  N.  Y.  (2  Seld.)  467, 
407,  57  Am.  Dec  470. 

FEE  FA&M  RENT. 

"Fee  farm  rent  is  a  rent  issuing  out  of 
an  estate  in  fee;  a  perpetual  rent  reserved 
on  a  conveyance  in  fee  simple."  De  Peyster 
V.  Michael,  6  N.  Y.  (2  Seld.)  467,  497,  57  Am. 
Dec  470. 

A  fee  farm  rent  is  where  the  rent  is 
created  by  deed,  and  a  fee  is  granted.  Ed- 
wards T.  Noel,  88  Mo.  App.  484,  44a 
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FEE  8I1IPIJ5. 

"A  fee  simple,"  says  Lord  CJoke,  "Is  the 
fullest  and  most  absolute  estate  which  a  per- 
son can  have  in  his  lands."  Robb  v.  Beaver 
(Pa.)  8  Watts  ft  S.  107,  126. 

A  fee  simple  is  the  highest  estate  which 
the  law  recognizes.  Gibbous  v.  Gibbons  (Ga.) 
T.  U.  P.  Chant.  113,  116;  McMillen  v.  An- 
derson, 95  U.  S.  37,  41,  24  L,  Ed.  335. 

A  fee  simple  is  a  power  of  inheritance 
clear  of  any  qualification  or  condition,  and  it 
gives  the  right  of  succession  of  all  the  heirs. 
Kent,  Comm.  It  is  also  defined  as  a  state 
of  perpetuity,  and  confers  an  unlimited  power 
of  alienation.  Friedman  v.  Stiener,  107  111. 
125,  131;  Farnum  v.  Loomis,  2  Or.  29,  30, 
32;  Rank  v.  Rank,  13  Atl.  827,  828,  120  Pa. 
191;  and  when  not  disposed  of  by  will  de- 
scends to  the  heirs  generally.  Paterson  v. 
Ellis'  Ex'rs  (N.  Y.)  11  Wend.  259,  277.  It 
gives  a  right  to  all  his  heirs  generally,  pro- 
vided they  be  of  the  blood  of  the  first  pur- 
chaser and  the  blood  of  the  person  last  seised. 
Moody  V.  Walker,  3  Ark.  147,  190. 

A  fee  simple  Is  the  largest  estate  known 
to  the  law,  and  when  this  term  is  used,  and 
no  words  of  qualification  or  limitation  are 
added,  it  necessarily  implies  an  estate  owned 
in  severalty  and  an  estate  in  possession. 
Brackett  v.  Redlon,  54  Me.  426,  434. 

Littleton  says,  "A  tenant  ha  fee  simple 
is  he  who  hath  lands  or  tenements  to  hold 
to  him  and  his  heirs  forever,"  and  it  is  called 
"fee  simple"  or  "foedum  simplex,"  because  It 
signifies  a  lawful  and  pure  inheritance.  Coke 
adopts  the  same  definition,  and  says  that 
"simple"  is  added  to  "fee"  for  the  purpose 
of  showing  that  it  is  descendible  to  the  hehrs 
generally,  without  restraint  to  the  heirs  of 
the  body  or  the  like;  and  he  uses  the  terms 
"simple"  and  "absolute"  as  synonymous  when 
subjoined  to  "fee."  Jackson  v.  Van  Zandt 
(N.  Y.)  12  Johns.  169;  Overbagh  v.  Patrie  (N. 
Y.)  8  Barb.  28,  37;  Adams  v.  Ross,  30  N.  J. 
Law  (1  Vroom)  505,  511,  82  Am.  Dec.  237. 

Kent  says,  "fee  simple  is  a  pure  inherit- 
ance, clear  of  any  qualifications  or  condition, 
and  it  gives  the  right  of  succession  to  all 
heirs  generally;"  and  "it  is  an  estate  of  per- 
petuity, and  confers  an  unlimited  power  of 
alienation."  In  view  of  this,  where  a  will 
provided  that  the  testator's  natural  son 
should  be  his  principal  heir,  and  that  the 
brother  of  testator  should  hold  the  property 
until  the  son  reached  the  age  of  25,  and,  in 
case  the  son  should  die  before  reaching  such 
age,  the  brother  of  the  testator  or  his  heirs 
should  be  the  heirs  of  the  son,  and  in  case 
of  the  son's  death  after  his  twenty-fifth  year, 
without  any  Issue  surviving  him,  the  estate 
should  go  to  the  brother  of  the  testator  or 
his  heirs,  but  that  the  son  should  have  full 
disposition  of  the  estate  after  reaching  the 
age  of  25,  the  son  did  not  receive  a  fee  simple 


absolute,  but  an  estate  In  fee  simple  deter- 
minable. Koeffler  ▼.  Koeffler,  56  N.  B.  1094^ 
1096»  185  IlL  261. 

Tenant  In  fee  simple  Is  defined  by  Bla<ic- 
stone  to  be  "he  that  hath  lands,  tenements, 
or  hereditaments,  to  hold  to  him  and  heirs 
forever,  generally,  absolutely,  simply,  without 
mentioning  what  heirs,  but  referring  that  to 
his  own  pleasure,  or  the  disposition  of  the 
law."  Lehndorf  v.  Cope,  13  N.  E.  505,  509. 
122  111.  325  (citing  2  Bl.  Comm.  104).  And 
hence  it  Is  that  In  the  most  solemn  acts  of 
law  we  express  the  strongest  and  highest 
estates  that  any  subject  can  have  by  these 
words:  "He  Is  seized  thereof  In  his  demesne 
as  of  fee."  Jordan  ▼.  Record,  70  Me.  629 
(citing  2  Bl.  Comm.  104-106). 

Fee  simple  denotes  an  estate  of  Inherit- 
ance without  condition  or  restriction.  It  ia 
an  absolute  estate  in  perpetuity,  and  the 
largest  possible  estate  a  person  can  have. 
Woodberry  v.  Matherson,  19  Fla.  778,  785. 

The  owner  of  a  fee-simple  estate  In  pos- 
session in  land  has  all  the  property  of  which 
the  thing  Is  susceptible.  Van  Rensselaer  t. 
Poucher  (N.  Y.)  5  Denio,  85,  40. 

"A  fee  simple  Is  an  estate  to  a  man  and 
his  heirs  generally,  comprehending  those  of 
all  branches,  classes,  and  kinds."  Somers  v. 
Pierson,  16  N.  J.  Law  (1  Har.)  181,  182. 

Every  estate  in  land  which  shall  be 
granted,  conveyed,  or  devised,  although  other 
words  heretofore  necessary  to  transfer  an 
estate  of  Inheritance  be  not  granted,  shall  be 
deemed  a  fee-simple  estate  of  Inheritance  If 
a  less  estate  be  not  limited  by  express  words 
or  by  operation  of  law.  Rev.  St  p.  105,  |  13. 
Frisby  v.  Ballance,  7  111.  (2  Oilman)  141,  149. 

In  Coke  upon  Littleton  It  is  said:  "Of 
fee  simple  It  is  commonly  holden  that  there 
be  three  kinds — fee  simple  absolute,  fee  sim- 
ple conditional,  and  fee  simple  qualified  or 
base  fee."  Jordan  v.  Goldman,  34  Pac.  371, 
377,  1  Okl.  406;  United  States  Pipe-Line  Co. 
V.  Delaware,  L  &  W.  R.  Co.,  41  Atl.  759,\763, 
62  N.  J.  Law,  254,  42  L.  R.  A.  572. 

A  fee  simple  Is  the  largest  estate  which 
a  person  can  have,  and  may  be  divided  into 
different  parts,  consisting  of  particular  es- 
tates; and  when  the  limited  or  constitutional 
estates  unite  again  in  the  same  person  th^ 
form  again  one  entire  estate.  Lyle  v.  Rich- 
ards (Pa.)  9  Serg.  &  R.  322,  374. 

Under  the  English  rule  an  estate  to  one 
and  his  heirs  is  a  fee  simple.  Under  our 
new  rule  an  estate  to  one  generally  is  a  fee 
simple.  Under  the  English  rule  the  fee  sim- 
ple is  not  cut  down  to  a  fee  tall  by  attach- 
ing to  it  a  condition  that  It  shall  go  over 
if  the  first  taker  dies  without  issue.  It  re- 
mains a  fee  simple,  but  it  is  determinable  on 
the  event  named.  I  must  think  that  when- 
ever a  fee  simple  is  first  conveyed*  whether 
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oonveyed  in  such  terms  as  the  English  rules 
require  for  the  purpose  or  in  such  as  our 
statute  has  made  sufficient  for  the  purpose, 
it  will  not  be  cut  down  into  any  smaller  es- 
tate by  attaching  to  it  a  condition  which 
would  not  have  that  efTect  under  the  English 
rules.    Burton  y.  Black,  80  Ga.  688,  644. 

The  term  "fee  simple"  has  neyer  l>een 
used  to  distinguish  between  legal  and  equi- 
table estates.  It  is  used  to  denote  the  quan- 
tity or  duration  of  estates,  whether  the  en- 
joyment is  limited  or  unlimited  in  point  of 
continuance  or  duration,  which  defines  the 
largest  estate  in  land  known  to  the  law.  It 
is  an  eirtate  of  inheritance,  unlimited  in  dura- 
tion, descendible  to  all  the  heirs  alike  of  the 
owner  to  the  remotest  generations.  It  may 
be  of  legal  or  equitable  nature.  Loventhal  ▼. 
Home  Ins.  Co.,  112  Ala.  108,  116,  20  South. 
419,  83  L.  R.  A.  258,  57  Am.  St  Rep.  17. 

As  used  in  2  Rev.  St  541,  §  1,  providing 
that  all  controversies  existing  between  per- 
son which  might  be  the*  subject  of  an  action 
at  law  may  be  submitted  to  arbitrators,  ex- 
cept those  respecting  the  claim  of  any  per- 
son to  **any  estate  in  fee  or  for  life"  to  real 
estate,  means  legal  title,  and  does  not  include 
those  interests  which  are  called  equitable  es- 
tates and  title.  The  terms  in  question  were 
originally  used  only  to  determine  legal  titles, 
and  when  equitable  rights  afterwards  grew 
up  and  gained  recognition  and  were  molded 
in  forms  and  analogous  to  legal  ertates,  they 
came  to  be  designated  as  equitable  estates  in 
fee  or  for  life,  but  the  original  sense  has  been 
preserved  as  the  proper  and  legal  force  of 
the  words.  Olcott  ▼.  Wood,  14  N.  Y.  (4  Kern.) 
32,87. 

A  '*title  in  fee  simple"  means  a  title  to 
the  whole  of  the  thing  absolutely.  Dumont 
V.  Dufore,  27  Ind.  263,  267.  This  statement 
of  the  law  has  been  quoted  with  approval  in 
Stockton  V.  Lockwood,  82  Ind.  158;  Arnold 
V.  Smith,  80  Ind.  417.  Indiana,  B.  ft  W.  Ry. 
Co.  V.  Allen,  118  Ind.  581,  590, 15  N.  E.  446. 

A  ''tenant  in  fee  simple"  is  he  that  hath 
lands,  tenements,  or  hereditaments,  to  hold  to 
him  and  his  heirs,  forever.  Gibbons  v.  Gib- 
bons (Ga.)  T.  U.  P.  Charlt  113,  lia 

As  fee  simple  absolute. 

Fee  simple  has  the  same  meaning  as  fee 
simple  absolute.  Vanderheyden  v.  Crandall 
(N.  T.)  2  Denio,  924;  Jackson  v.  Van  Zandt 
(N.  Y.)  12  Johns.  169;  People  v.  White  (N. 
Y.)  11  Barb.  26»  2& 

OoadltioiiAl  fee  distlnsnlslied* 

A  fee -simple  is  the  largest  estate  a  man 
can  have  in  lands,  being  an  absolute  estate 
in  perpetuity,  and  is  contradistinguished  from 
other  estates  as  a  fee  simple  absolute.  A 
determinable  fee,  a  conditional  fee,  a  quali- 
fied fee,  and  a  base  fee  are  all  classed  under 
the  same  general  head,  and  partake  of  the 


nature  of  a  fee  simple,  and  are  eadi  distin- 
guishable by  the  words  of  limitation  used  in 
defining  the  estate  conveyed.  The  essential 
matter  in  the  creation  of  a  fee  is  that  such 
an  estate  is  brought  into  existence  as  may 
continue  forever.  When  it  becomes  an  estab- 
lished fact  that  the  event  which  may  ter- 
minate an  estate  will  never  occur,  a  termin- 
able fee  enlarges  into  a  fee  simple  absolute. 
Fletcher  v.  Fletcher,  88  Ind.  418,  420. 

A  fee  simple,  in  modem  English  tenures, 
imports  an  absolute  inheritance  clear  of  any 
condition  or  limitation  whatever,  and,  when 
not  disposed  of  by  will,  descends  to  the  heirs 
generally.'  It  is  distinguished  from  limited 
fees,  which  consist  of  qualified  or  base  fees, 
which  are  fees  confined  to  the  person  as  ten-' 
ant  of  a  particular  place,  and  fees  conditional 
at  common  law,  which  are  fees  restrained  to 
particular  heirs,  as  the  heirs  of  a  man's 
body.  Paterson  v.  Ellis'  Ex'rs  (N.  Y.)  11 
Wend.  259,  277. 

As  free  from  incumbraiiees* 

Fee  simple  is  defined  by  Bouvier  to  be  a 
pure  estate  of  inheritance,  not  restrained  by 
any  heirs,  nor  subject  to  any  condition  or 
collateral  determination  except  the  law  of 
escheat  The  word  **simple"  adds  no  mean- 
ing to  the  word  **fee"  standing  by  itself,  but 
it  excludes  all  qualification  or  restriction  as 
to  the  persons  who  may  inherit  it  as  heirs; 
thus  distinguishing  it  from  fee  tail  as  well 
as  from  an  estate  which,  though  inheritable, 
is  subject  to  conditions  or  collateral  deter- 
mination. The  phrase  does  not  mean  that 
the  fee  is  to  be  absolutely  free  from  all  in- 
cumbrances or  charges;  and  where,  by  a 
codicil  of  a  will,  a  testator  gave  the  widow 
one  equal  third  of  the  real  estate  in  fee  sim- 
ple, the  widow  took  the  third  subject  to  its 
proportionate  share  of  an  annuity  which  liad 
been  charged  upon  it  in  the  will.  Kinkele  v. ' 
Wilson,  29  N.  Y.  Supp.  27,  29,  9  Misc.  Rep. 

isa 

As  applied  to  easemeat. 

As  used  in  a  grant  of  a  right  of  way 
through  certain  premises  in  fee  simple,  the 
words  **fee  simple"  will  be  construed,  in  con- 
nection with  the  other  clauses  in  the  deed, 
to  mean  a  grant  of  an  easement  in  fee  sim- 
ple; and  not  a  grant  of  land  in  fee  simple. 
Uhl  V.  Ohio  River  R.  Ck>.,  41  S.  E  840,  344, 
51  W.  Va.  106. 

Eqiiltable  iaterest. 

Where  a  policy  provided  that  if  the  in- 
terest of  the  insured  be  other  than  absolute 
fee-simple  title,  or  if  any  other  person  or 
persons  had  any  interest  in  the  property, 
whether  inquired  about  or  not,  it  must  be 
so  represented  to  the  company,  or  the  policy 
should  be  void.  Held,  that  the  paragraph  re- 
lating to  fee-simple  title  could  not  be  held 
to  apply  to  an  insurance  which  was  taken 
by  a  mortgagee  to  cover  his  interest  only. 
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eTen  though  the  name  of  the  mortgagor  was 
In  the  policy  as  Insured;  the  Interest  of  the 
Insured,  aa  those  words  were  used  in  the 
policy,  referring  to  one  who  takes  insurance 
ostensibly  as  owner.  Pheniz  Ins.  Co.  v.  Me- 
chanics' ft  Traders'  Sayings,  Loan  &  Building 
Ass'n,  51  111.  App.  479,  481. 

Limitation  to  heirs  •£  body. 

In  y.  S.  1823,  giving  a  surviving  hus- 
band an  estate  by  the  curtesy  in  any  real 
estate  which  his  wife  held  in  fee  simple,  the 
Legislature  used  the  words  "of  any  real  es- 
tate in  fee  simple"  to  signify  an  inherit- 
ance clear  from  any  qualification  or  condi- 
tion, giving  a  right  of  succession  to  all  the 
,  heirs  generally  according  to  rules  establish- 
ed by  the  laws  of  the  state  for  the  descent 
of  such  real  property;  and  *where  the  wife 
held  land  under  a  deed  from  her  father,  the 
granting  part  of  which  read,  "Unto  said  Al- 
mena  and  heirs  of  her  body,  forever,"  the 
words  "heirs  of  her  body"  are  words  of  de- 
scent, and.  taken  in  connection  with  the 
other  parts  of  the  deed,  create  what  would 
be  by  the  common  law  and  the  statute  de 
bonis  an  estate  tail;  or,  in  other  words,  the 
deed  creates  an  estate  of  inheritance  by  force 
of  the  statute  de  bonis,  limited  and  restrain- 
ed to  "the  heirs  of  her  body"  in  exclusion  of 
all  others,  and  therefore  the  deed  did  not 
create  an  estate  in  fee  simple,  and  the  hus- 
band was  not  entitled  to  curtesy  in  the  land. 
Haynes  v.  Bourn,  42  Vt  686»  690. 

Power  of  disposition. 

Chancellor  Kent  says  (4  Comm.  5):  "A 
fee  simple  is  a  pure  inheritance,  clear  of 
any  qualification  or  condition.  It  is  an  es- 
tate of  perpetuity,  and  confers  an  unlimited 
power  of  alienation.  Eivery  restraint  upon 
alienation  is  inconsistent  with  the  nature  of 
a  fee  simple,  and  if  a  partial  restraint  be 
annexed  to  a  fee  as  a  condition  not  to  alien 
for  a  certain  time,  or  not  to  a  particular  per- 
son, it  ceases  to  become  a  fee  simple,  and 
becomes  a  fee  subject  to  condition."  Lett 
V.  Wyckoflf  (N.  Y.)  1  Barb.  565,  675;  Koefl[ler 
V.  Koeflaer,  56  N.  B.  1094,  1096,  185  111.  261. 

A  fee-simple  title  carries  with  it  the 
power  of  disposition.  Our  Supreme  Court 
have  further  said  that:  "The  only  exception 
to  this  rule  is  where  the  testator  gives  to 
the  first  taker  an  estate  for  life  only  by  cer^ 
tain  and  express  terms,  and  annexes  to  it 
the  power  of  disposition.  In  the  particular 
and  special  case  the  devisee  for  life  could 
not  take  an  estate  in  fee,  notwithstanding 
the  naked  gift  of  the  power  of  disposition." 
Benninghoff  v.  Evangelical  Ass'n,  61  N.  B^ 
952,  953,  28  Ind.  App.  374  (quoting  Mulvane 
V.  Rude,  46  N.  E.  659,  146  Ind.  476). 

ReserrationB* 

A  fee-simple  estate  Is  the  largest  In  land 
known  to  law.    It  is  an  absolute  estate  in 


perpetuity,  and  excludes  any  qualification, 
restriction,  or  limitation.  A  grant  of  land 
reserving  all  mineral  lands  does  not  convey 
a  fee  simple.  Adams  v.  Beed,  40  Pac  720^ 
722,  11  Utah,  480. 

Rerersion  or  ^mainder, 

"A  fee  simple  of  the  land  is  the  largest 
possible  estate.  1  Coke,  c.  1,  S  11.  And  al- 
though there  may  be  a  remainder  or  rever- 
sion in  fee,  it  Is  not  the  entire  property,  or, 
in  popular  language,  the  land  itself,  that  is 
held  in  fee  in  such  case,  but  only  the  rever- 
sion or  remainder.  A  reversion  or  a  remain- 
der is  described  as  such;  the  quality,  value, 
and  sometimes  the  validity  being  dependent 
on  the  precedent  estate."  Thus,  the  use  of 
the  word  "fee"  in  an  appraiser's  certificate 
in  execution  proceedings  does  not  properly 
describe  a  reversion  or  a  remainder.  Stin- 
son  V.  Rouse,  52  Me.  261,  266;  Brackett  v. 
Ridlon,  54  Me.  426»  434. 

A  fee  simple,  being  the  highest  estate 
known  to  the  law,* is  the  entire  and  abso- 
lute property.  It  is  a  freehold  estate  of  in- 
heritance free  from  conditions  and  of  indefi- 
nite duration;  so  that  it  is  impossible  for 
one  to  own  a  fee  simple  in  land  while  an- 
other owns  a  life  estate  in  the  same  prop- 
erty at  the  same  time.  Hence,  where  a  com- 
plaint alleged  that  one  plaintiff  had  a  fee-  - 
simple  estate  and  that  the  other  plaintiff  had 
a  life  estate  in  the  property  damaged,  the 
owner  of  the  life  estate  could  not  recover 
damages.  Yeager  v.  Town  of  Fairmont,  27 
S.  E.  234,  43  W.  Va.  259. 

Where  real  property  was  devised  to  a 
son  of  testator,  in  trust  for  the  use  t>f  his 
daughter  "during  her  life,  and  to  her  Issue 
who  might  be  living  at  the  time  of  her  death, 
such  real  estate  in  fee  simple,  but,  should 
she  die  leaving  no  child,  then"  to  testator's 
two  sons,  one  of  such  sons,  who  died  before 
his  sister,  had  no  title  or  right,  legal  or  eq- 
uitable, in  fee  simple,  in  such  land,  to  which 
a  right  of  dower  to  his  wife  could  attach. 
Bush  V.  Bush  (Del.)  6  Houst  245,  276. 

FEE  SIMPLE  ABSOLUTE. 

A  fee  simple  absolute  is  an  estate  in 
lands  to  a  man  and  to  his  heirs  generally. 
Baltimore  &  Ohio  R.  Co.  ▼.  Patterson,  13 
Atl.  869,  68  Md.  606. 

"An  estate  in  fee  simple  absolute  means 
a  perfect  title.  It  is  the  entire  and  abso- 
lute interest  in  property  or  land,  from  which 
it  follows  that  no  one  can  have  a  greater 
estate."  Fink  v.  Darst,  14  111.  (4  Peck)  304, 
308,  58  Am.  Dec  575  (quoting  Cruise,  Dig. 
tit  "Estate  in  Fee  Simple,"  §  44)". 

Sir  Matthew  Hale,  in  his  Analysis  of 
the  Common  Law,  says  (page  57,  §  30): 
"An  absolute  fee  simple  is  such  as  has  no 
bounds  or  limits  annexed,  and  is  an  estate  to 
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a  man  and  his  heirs  absolutely  thereafter.*" 
Powell,  in  his  work  on  Devises,  says  (page 
230):  "A  fee  simple  absolute  is  where  lands 
are  glyen  to  a  man  and  his  heirs  absolutely 
without  any  end  or  limitation  put  to  the 
estate."  Lott  v.  Wyckoff  (N.  Y.)  1  Barb.  665, 
575. 

An  estate  in  fee  simple  absolute  is  one 
which  is  limited  absolutely  to  a  man  and  his 
heirs  and  assigns,  forever,  without  limita- 
tion or  condition.  Thus,  a  conveyance  to  A., 
habendum  to  him  and  his  heirs  and  assigns, 
f orever,  >convey8  an  estate  in  fee  simple  ab- 
solute, there  being  no  qualification  or  limita- 
tion thereon.  Frisby  v.  Ballance,  7  111.  (2 
Gilman)  141.  144. 

In  Bogy  v.  Shoab,  13  Mo.  365,  in  dis- 
cussing the  statute  providing  that  if  any 
person  shall  convey  any  real  estate  by  •con- 
veyance purporting  to  convey  the  same  in 
fee  simple  absolute,  and  shall  not  at  the 
time  of  such  conveyance  have  the  legal  es- 
tate in  such  real  estate,  but  shall  afterwards 
acquire  the  same,  it  shall  immediately  pass 
to  the  grantee,  the  court  said,  in  regard  to 
the  words  *'fee  simple  absolute,"  that  it  de- 
pends upon  the  character  of  the  deed  wheth- 
er it  is  to  be  affect&d  by  the  statute.  It 
must  be  a  conveyance  purporting  to  show 
»the  fee  simple  absolute.  The  term  "fee  sim- 
ple" is  known  at  common  law  as  one  which 
defines  the  quantity  of  an  estate.  It  Is  used 
in  contradistinction  from  fee,  fee  tall,  a  life 
estate,  or  a  term  of  years.  It  was  evidently 
not  employed  in  this  sense  in  this  provision, 
as  it  surely  was  not  intended  that  a  quit- 
claim deed,  although  the  deed  uses  language 
to  pass  the  fee,  and  not  any  smaller  estate, 
would  therefore  pass  a  new  title  not  belong- 
ing to  the  grantor  when  he  makes  the  deed. 
It  was  hardly  intended  to  apply  to  a  deed 
conveying  all  the  right,  title,  and  interest  of 
the  grantor.  Such  a  deed  would  undoubted- 
ly pass  the  land  itself  if  the  grantor  had  an 
estate  therein  at  the  time  of  the  convey- 
ance, but  it  passes  no  estate  which  was  not 
then  possessed.  Ford  v.  Unity  Church  Soc, 
25  S.  W.  394,  896,  120  Mo.  498,  23  L.  B.  A. 
561,  41  Am.  St  Bep.  711. 

The  statute  of  1786  abolishing  entails 
converted  the  primary  estates  in  tail  into  a 
fee  simple  absolute.  The  cross-remainders 
fell  with  the  primary  estates  upon  which 
they  were  dependent,  as  the  remainder  could 
not  have  been  limited  after  an  absolute 
fee.  Held,  that  the  word  **absolute"  in  such 
statute  was  synonymous  with  "or  uncondi- 
tional," and  that  the  statute  was  equivalent 
to  a  declaration  that  the  estate  entailed 
should  be  deemed  an  unconditional  fee  In  the 
person  seised  of  the  estate  tall.  Lott  ▼• 
Wykoflf,  2  N.  Y.  (2  Comst.)  356,  367. 

In  1  Bev.  St  (Edmonds'  Ed.)  p.  670,  It 
is  provided  that  every  estate  of  Inheritance 


shajl  be  termed  a  fee  simple  or  fee,  and  ev- 
ery such  estate^  when  not  defeasible  or  con- 
ditional, shall  be  a  fee  simple  absolute,  or 
absolute  fee.  Laws  1895,  c.  987,  authorizing 
the  construction  of  a  bridge,  and  empower- 
ing the  city  to  acquire  title  in  fee,  does  not 
operate  to  make  a  taking  of  property  to  con- 
struct a  street  alongside  the  bridge  pass  title 
in  fee  simple  absolute  to  the  city,  in  view  of 
the  distinction  which,  as  shown,  exists. 
What  was  unquestionably  intended  by  the 
act  in  conformity  with  the  general  policy  of 
the  law  was  to  confer  on  the  public  authori- 
ties the  right  to  acquire  such  Interest  in  the 
land,  more  or  less,  as  might  be  necessary  to 
carry  out  the  act.  In  re  Harlem  Biver 
Bridge,  77  N.  Y.  Supp,  737,  742,  74  App.  Div. 
197. 

FEE  TAHi. 

A  fee  tail  Is  a  feodum  talliatum;  a  fee 
from  which  the  general  heirs  were  tallle — cut 
off.  Paterson  v.  Ellis'  Ex'rs  (N.  Y.)  11  Wend. 
259,  277.  It  is  simply  a  conditional  fee  at  the 
common  law,  so  modified  by  the  statute  de 
bonis  conditlonalibus,  known  as  the  "Statute 
of  Westminster  I,"  that  the  estate  can  de- 
scend only  to  certain  classes  of  heirs  which 
are  held  not  to  take  a  conditional  fee  sim- 
ple, but  a  particular  estate  which  has  been 
denominated  in  fee  tail,  the  donor  holding 
the  ultimate  fee  expectant  on  the  failure  of 
issue;  in  other  words,  the  reversion.  This 
estate  corresponds  to  the  feudum  talliatum 
of  the  feudal  law;  that  is,  a  fee  from  which 
the  general  heirs  are  taille,  or  cut  off.  Wil- 
mans  v.  Bobinson,  55  S.  W.  950,  951,  67  Ark. 
517.  It  is  an  estate  restricted  to  heirs  of 
only  one  definite  class,  from  which  it  can 
never  depart;  for,  if  such  *class  runs  out 
or  happens  to  become  extinct,  rather  than 
pass  into  any  kind  different  from  that  desig- 
nated, the  estate  shall  revert  or  turn  back  to 
the  heirs  of  the  donor  or  giver.  Where  a  will 
gave  land  to  the  testator's  son  and  to  his 
heirs  by  his  present  wife,  Anne,  it  creates 
an  estate  in  fee  tall.  Somers  v.  Plerson,  16 
N.  J.  Luw  (1  Har.)  181,  182. 

As  fee  simple  or  fee  simple  absolute. 

Estates  tail  are  abolished,  and  every 
estate  which  would  be  at  common  law  ad- 
judged to  be  a  fee  tall  Is  a  fee  simple,  and, 
if  no  valid  remainder  Is  limited  thereon,  Is  a 
fee  simple  absolute.  Rev.  St  Okl.  1903,  S 
4028. 

FEE  TAH.  OENERAI.. 

An  estate  tall  male  is  not  within  the 
meaning  of  the  term  "fee  tail  general,"  as 
employed  In  the  act  to  direct  descents  which 
converts  estates  tail  general  into  fee-simple 
estates,  and  saves  them  from  lapsing.  Pen- 
nington V.  Pennington,  17  Atl.  329»  831»  70 
Hd.  418^  3  L.  R.  A.  816. 
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FEEBLE  HEALTH. 

The  words  "being  in  feeble  health"  im 
port  that  the  person  in  such  health  is  weak, 
sickly,  debilitated  by  disease  or  by  age  or 
decline  of  life;  bnt  they  do  not  mean  that 
the  person  is  incapable  of  travel  and  appear- 
ing at  conrt,  as  required  by  Gen.  St  c.  3d, 
S  3,  providing  that  the  deposition  of  a  wit- 
ness may  be  taken  when  by  reason  of  age, 
sickness,  or  other  bodily  infirmities  he  is 
rendered  incapable  of  traveling  and  appear- 
ing at  court.    Lund  v.  Dawes,  41  Vt  370,  372. 

FEED. 

"To  lend  additional  support;  to  strength- 
en ex  post  facto.  'The  interest  when  it  ac- 
crues feeds  the  estoppel."  Black,  Law  Diet 
(quoting  Christmas  v.  Oliver,  G  Man.  &  B.  202, 
207). 

FEED  STABIiE* 

A  feed  stable,  within  Code  1880,  §  5S5, 
requiring  a  license  for  keeping  a  livery  or 
feed  stable,  includes  the  stable  of  a  person 
who  had  exposed  a  sign,  and  who  let  stalls 
at  a  certain  price  per  day  to  those  desiring 
their  use,  and  where  a  person  renting  a  stall 
could  either  supply  the  food  for  the  stock 
or  the  defendant  could  furnish  it  from  his 
store,  charging  only  its  market  value,  and 
where  the  stable  was  locked  at  night  by  the 
defendant  and  no  stock  was  permitted  to  be 
taken  out  until  both  the  stall  rent  and  the 
account  for  food  furnished  was  paid.  Mor- 
gan y.  State,  1  South.  749,  750,  64  Miss.  511. 

FEED  WIBE.. 

A  feed  wire  Is  a  wire  charged  with  a 
high  potential  current  of  electricity,  used  to 
conduct  and  distribute  the  electricity 
throughout  a  city.  Atlanta  Gonsol.  St.  Ry. 
Co.  y.  Owings,  25  S.  B.  377.  97  Ga.  663,  33 
L.  R.  A.  798. 

FEEDER. 

A  feeder,  according  to  Webster,  is  a 
fountain,  stream,  or  channel  that  supplies  a 
main  canal  with  water;  and  hence  Act 
March  17,  1869,  providing  for  the  construc- 
tion of  new  feeders,  applied  only  to  canals, 
and  not  to  railroads.  Graff  y.  Elvergreen  R. 
Co.,  2  Pa.  Co.  Rep.  502,  504. 

FEEL-FELT. 

All  who  may  feel  interested,  see  ''AH." 

A  bond  promising  to  pay  as  soon  as  the 
maker,  a  corporation,  might  feel  able,  means 
when  the  corporation's  officers,  directors,  or 
agents,  whoever  they  may  be,  that  have 
charge  of  such  matters,  feel  able;  that  la  to 


say,  aa  the  use  of  that  t^m  la  understood, 
when  they  are  conscious  of  being  able,  or 
know  It  Is  able.  Pistel  v.  Imperial  Mut 
Life  Ins.  Go.  of  America,  42  Aa  210,  212, 
88  Md.  552,  43  L.  R.  A.  219. 

The  words  'feels  unsafe  and  insecure," 
as  used  in  a  chattel  mortgage  providing  that 
in  the  event  the  mortgagee  'feels  unsafe 
and  insecure"  he  may  foreclose,  do  not  mean 
that  he  may  arbitrarily  and  without  cause 
declare  that  he  feels  unsafe  and  insecure. 
He  has  not  an  arbitrary  discretion  in  the 
premises,  but  the  grantor  must  be  about  to 
do,  or  has  done,  some  act  which  tends  to  im- 
pair the  security.  Lichtenberger  v.  Johnson, 
49  N.  W.  336»  32  Neb.  185;  J.  I.  Case  Plow 
Works  y.  Marr,  49  N.  W.  1119,  1120,  33  Neb. 
215;  Newlean  v.  Olson,  22  Neb.  717.  36  N. 
W.  155,  157,  8  Am.  St.  Rep.  286  (cited  and 
approved  Musser  v.  King,  59  N.  W.  744,  746, 
40  Neb.  892,  42  Am.  St  Rep.  700;  and  Hull 
V.  Godfrey,  47  N.  W.  850,  851,  31  Neb.  204); 
Humpfner  v.  D.  M.  Osborne  &  Co.,  50  N.  W. 
88,  89,  2  S.  D.  310. 

The  word  "felt,"  as  used  in  a  statement 
by  a  person  that  another  felt  in  through  a 
window  and  struck  her.  Indicates  delibera- 
tion, and  an  intent  to  deliver  the  blow  which 
followed.  Thiilman  y.  Neal,  42  Aa  242,  245, 
88  Md.  525. 

FEELINGS. 

See  "Bad  Feeling.** 

In  a  charge  authorizing  an  award  of 
damages  for  injured  feelings,  the  term  "feel- 
ings*' properly  includes  both  mental  and  bod- 
ily feelings.  Western  Union  Telegraph  Ck>. 
y.  Sweetman,  47  S.  W.  676^  677,  19  Tex.  Civ. 
App.  435. 

Injured  feelings  following  an  injury  is  a 
part  of  the  pain  naturally  attending  it,  and 
are  too  remote  to  be  considered  an  element 
of  damage.  Bovee  y.  Town  of  Danville^  53 
Vt  183,  191. 

FEES. 

See  .  "Attorney's  Fees";  "Docket  Fee**; 
"Harbor  Fees";  "License  Fee";  "Pro- 
bate Fee." 

Fees,  clerk  hire  or  otherwise,  see  "Oth- 
erwise." 

Other  fees,  see  "Other.** 

A  fee  is  a  reward  or  compensation  for 
services,  rendered  or  to  be  rendered;  a  pay- 
ment in  money  for  official  or  professional 
services,  whether  the  amount  be  optional  or 
fixed  by  custom  or  law.  Crawford  y.  Brad- 
ford, 2  South.  782,  783,  28  Fla.  404. 

The  word  "fee"  denotes  compensation 
paid  to  professional  men. .  Cochran  y.  A.  S. 
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Baker  Co.,  61  N.  Y.  Snpp.  724»  725»  90  Misc. 
Bep.  48. 

The  term  "fees"  is  used  to  designate  the 
sums  prescribed  by  law  as  charges  for  serv- 
ices  rendered  by  public  officers.  City  of 
St  Louis  ▼.  Meints»  18  &  W.  80,  81,  107  Ma 
611. 

"Fees  are  the  rewards  or  compensation 
to  be  paid  by  individuals  to  public  officers 
for  their  own,  or  for  the  use  of  the  public, 
for  official  services  rendered."  Common- 
wealth V.  Bailey,  8  Ky.  Law  Rep.  110,  114. 

Fees  are  compensation  for  particular  acts 
or  services;  as,  the. fees  of  clerks,  sheriffs, 
lawyers,  doctors,  etc.  Board  of  City  of  In- 
dianapolis School  Com*rs  v.  Wasson,  74  Ind. 
133,  142  (quoting  Webst.  Diet;  Worcester, 
Diet);  Seller  v.  State,  65  N.  B.  022,  927, 
160  Ind.  605;  Cowdin  v*.  Huff,  10  Ind.  83,  85; 
Callaway  County  v.  Henderson,  24  S.  .W. 
437,  438,  119  Mo.  82. 

Fees  are  compensation  for  services  ren- 
dered or  to  be  rendered,  and  hence  it  is 
proper  to  speak  of  the  recompense  of  a 
county  clerk  for  services  rendered  the  board 
of  county  commissioners  as  fees.  State  ▼. 
Russell.  71  N.  W.  786,  787,  51  Neb.  774. 

**Fees  for  collection"  are  understood  to 
mean  fees  to  be  paid  when  a  debt  is  col- 
lected. It  is  not  unusual,  when  an  attor- 
ney receives  a  claim  for  collection,  for  him 
to  look  for  the  payment  of  his  fees  exclu- 
sively to  the  sum  collected.  Oaither  v.  Tol- 
son,  86  AtL  449,  450,  84  Md.  637. 

The  fees  of  an  attorney  and  solicitor  and 
counsel,  as  at  present  allowed  and  taxed, 
are  sums  fixed  by  the  Legislature  as  com- 
pensation to  be  paid  by  the  client  to  the 
attorney  or  solicitor  in  the  suit  for  the  serv- 
ices specified.  They  are  recoverable  by  the 
successful  party  against  the  unsuccessful 
party  as  compensation  to  the  client,  and  not 
as  a  reward  to  the  attorney  or  solicitor,  con- 
tingent upon  his  success  in  the  suit.  In  the 
absence  of  any  express  agreement  on  the 
subject,  the  duty  of  the  client  to  pay  them, 
and  the  right  of  the  attorney  or  solicitor  to 
demand  them  from  his  client  does  not  de- 
pend upon  success  in  the  suit,  or  the  recov- 
ery of  costs.  Ely  V.  Peet  20  Atl.  817,  818, 
52  N.  J.  Eq.  (7  Dick.)  734. 

Allowanee. 

See  "Allowance." 

As  olutrs^s* 

The  term  "fees,"  as  used  in  Laws  1865, 
c.  284,  S  1,  relating  to  the  Jailor's  fees,  and 
providing  that  the  Jailor's  fees  of  the  dif- 
ferent counties  of  the  state  for  the  entire 
support  of  each  prisoner  shall  be,  etc.,  is 
synonymous  with  and  signifies  the  same  as 


"charges."    McPheters   v.    Morrill,    66   Me. 
123,  124. 

Charges  for  weighing  and  gauging  mer^ 
chandise  entered  for  export  when  provided 
by  Act  Cong.  July  26,  1866,  were  denom- 
inated as  "fees."  But  in  subsequent  legis- 
lation the  sections  fixing  the  salary  of  weigh- 
ers and  gaugers  had  become  inapplicable, 
and  the  word  "fees"  was  dropped  out  of  the 
statute,  and  it  was  contended  that  these 
charges  were  fees,  and  hence  abrogated  by 
the  customs  administrative  act  The  court 
held  that  the  fact  that  the  omission  in  the 
Revised  Statutes  to  denominate  these  char- 
ges as  fees  was  of  no  significance;  that,  in- 
asmuch as  the  charges  were  in  their  incep- 
tion treated  and  denominated  in  the  statute 
as  fees,  and  as  they  were  "fees"  in  the  or- 
dinary definition  of  the  word,  being  a  recom- 
pense prescribed  by  law  for  services,  they 
were  included  within  the  fees  abolished  by 
the  customs  administrative  act  United 
States  V.  Jahn  (U.  S.)  65  Fed.  792,  794,  18 
O.  C.  A.  134. 

OoBunlssioas* 

"Fees,"  as  defined  by  Burrill,  are  the 
required  compensation  or  wages  allowed  by 
law  for  services  performed  by  one  in  the 
discharge  of  official  duties.  1  Burrill,  Law 
Diet  p.  474;  1  Bouv.  Law  Diet  p.  577. 
Power  to  allow  fees  gives  power  to  allow 
commissions.  City  of  Austin  v.  Johns,  62 
Tex.  179,  182. 

"Fees,"  as  used  in  Act  March  14,  1883, 
S  165,  providing  that  all  salaried  officers  of 
the  several  counties  of  the  state  should 
charge  and  collect  and  pay  into  the  county 
treasury  the  fees  allowed  by  law  in  all 
cases,  should  be  construed  in  its  popular 
and  common  acceptation,  which  includes  the 
commissions  estimated  by  a  percentage  al- 
lowed by  law  on  sums  of  money  received  or 
collected.  Smith  y.  Dunn,  8  Pac.  625,  626, 
68  Cal.  54. 

As  ooa&pensatlon  for  all  servloes* 

In  determining  whether  an  officer  was 
liable  to  a  county  for  certain  sums  received 
for  services  in  connection  with  his  official 
capacity,  it  was  held  that  fees  are  com- 
pensation for  particular  acts  or  services  ren- 
dered by  public  officers  in  the  line  of  their 
duty,  as  expressly  designated  and  author- 
ized by  law;  but  while  this  is  true  as  far 
as  it  goes,  yet  where  it  appears  that  the 
schedule  of  fees  in  a  statute  shall  be  in  full 
for  all  services  rendered  by  the  officer  in 
his  official  capacity,  that  payments  for  any 
services  which  are  rendered  in  his  official 
capacity  will  be  included  in  the  term  "fees." 
Hennepin  County  Com'rs  v.  Dickey,  90  N. 
W.  775,  776,  86  Minn.  331. 

In  a  statute  providing  that  the  aggregate 
amount  of  fees  that  any  clerk  shall  be  al- 
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lowed  to  retain  for  a  year's  services  shall  not 
exceed  a  certain  sum,  the  word  "fees"  will 
be  held  to  include  compensation  allowed  to 
him  for  any  and  all  acts  done  in  his  official 
capacity.  Callaway  County  t.  Henderson,  24 
S.  W.  437,  438, 119  Mo.  32. 

"Fees,"  as  used  in  a  statute  declaring 
all  fees  which  the  county  officers  were  en- 
titled to  charge  or  receive  shall  belong  to 
the  county  In  and  for  which  they  were 
severally  elected  or  appointed,  means  the 
fees  pertaining  to  the  county  office,  and 
which,  from  the  character  of  the  office,  the 
incumbent  earned  and  received.  It  does  not 
mean  one-half  of  the  fees  over  and  above 
a  certain  amount  Commonwealth  v.  Mann, 
31  Ati.  1003,  1005,  168  Pa.  290. 

Fees  are  a  reward  or  wages  given  to 
one  as  a  compensation  for  his  labor  and 
trouble  for  the  execution  of  his  office.  An- 
other definition  quoted  with  approval  is  as 
follows:  "Reward  or  compensation  for  serv- 
ices rendered  or  to  be  rendered;  especially 
payment  for  professional  services,  of  op- 
tional amount,  or  fixed  by  custom  or  law; 
charge;  pay;  perquisite;  as,  the  fees  of  law- 
yers and  physicians,  the  fees  of  office,  clerk's 
fees,  sheriff's  fees,  marriage  fees,"  etc.  The 
term  "fees"  in  the  statute  requiring  probate 
judges  to  report  all  fees  and  compensation 
received  for  services  performed  by  them  by 
virtue  of  their  office  includes  all  compensa- 
tion or  charges  received  by  virtue  of  the 
office,  even  though  such  compensation  is  re- 
ceived while  the  probate  judge  is  acting 
in  town-site  matters.  Finley  v.  Territory,  73 
Pac.  273,  278,  12  Okl.  621. 

Under  Sayles*  Civ.  St.  art  2495c,  pre- 
scribing the  maximum  amount  of  fees  of  all 
kinds  that  may  be  retained  by  county  offi- 
cers, the  words  "fees  of  all  kinds"  embrace 
every  kind  of  compensation  allowed  by  law 
to  any  of  the  officers  included  In  the  provi- 
sion. Ellis  County  v.  Thompson,  66  S.  W. 
48,  51,  95  Tex.  22. 

Costs  dittii&siiislLed. 

Costs  and  fees  were  originally  altogether 
different  in  their  nature.  One  is  an  allow- 
ance to  a  party  for  expenses  incurred  In 
prosecuting  or  defending  a  suit;  the  other  a 
compensation  to  an  officer  for  services  ren- 
dered in  the  progress  of  the  cause.  There 
is  in  our  statute  a  manifest  difference  be- 
tween costs  and  fees  in  another  respect 
Costs  are  an  allowance  to  a  party  for  the 
expenses  incurred  in  prosecuting  or  defend- 
ing a  suit  and  incident  to  the  judgment; 
while  fees  are  compensations  to  public  offi- 
cers for  services  rendered  individuals  not 
in  the  course  of  litigation.  Tillman  y.  Wood, 
58  Ala.  578,  579. 

"Costs  are  an  allowance  to  a  party  for 
expenses  Incurred  In  conducting  his  suit, 
while  fees  are  a  compensation  to  an  officer 


for  services  rendered  in  the  progress  of  the 
cause."  Musser  v.  Good  (Pa.)  11  Serg.  & 
R.  247;  Howard  Building  A  Loan  Asa'ii 
V.  Philadelphia  R.  B.  Co.,  102  Pa.  220,  222; 
Bradley  v.  State,  69  Ala.  318,  321. 

The  terms  "fees"  and  "costs"  are  often 
used  interchangeably  as  having  the  same  ap- 
plication, but  accurately  speaking,  the  term 
"fees"  is  applicable  to  the  items  chargeable 
by  law  as  between  the  officers  or  witnesses 
and  the  party  whom  he  serves,  while  the 
term  "costs"  has  reference  to  the  expenses 
of  litigation  as  between  litigants.  Alexander 
V.  Harrison,  28  N.  B.  119,  2  Ind.  App.  47 
(citing  Apperson  v.*  Mutual  Ben.  Life  Ins.  Co., 
38  N.  J.  Law  [9  Vroom]  272). 

Fees  are  distinguished  from  costs  in 
being  always  a  compensation  for  services, 
while  costs  are  an  indemnification  for  money 
paid  out  and  expended  in  a  suit  Crawford 
V.  Bradford,  2  South.  782,  783,  23  Fhi.  404. 

In  commpn  parlance  the  compensation 
paid  an  attorney  is  denominated  a  "fee"  in 
contradistinction  to  the  costs  incident  to 
the  judgment  but  in  its  legal  sense  the  term 
"costs"  denotes  not  only  the  expenses  incur- 
red by  reason  of  being  a  party  to  legal  pro- 
ceedings, but  also  the  charges  which  an 
attorney  is  entitled  to  recover  for  his  serv- 
ices; and  in  a  stipulation  to  pay  all  costs  for 
collecting  a  note  an  attorney's  fee  for  bring- 
ing suit  is  included.  Williams  v.  Flowers, 
90  Ala.  136,  7  South.  439,  24  Am.  St  Rep. 
772. 

As  disbursements  or  ezpenses* 

Within  Act  July  20,  1892,  c.  209,  27  Stat 
252  [U.  S.  Comp.  St  1901,  p.  706],  allowing 
any  citizen  to  prosecute  any  suit  or  action 
in  the  federal  courts  without  prepaying  fees 
and  costs,  "fees"  means  the  fees  of  the  clerk 
in  the  strict  sense  of  the  word,  and  does  not 
relate  to  his  disbursements.  Columb  v.  Web- 
ster Mfg.  Co.  (U.  S.)  76  Fed.  198,  200. 

The  term  "fees,"  as  used  in  a  statute  pro- 
viding that  the  fact  that  an  officer  levying  an 
execution  shall  have  Indorsed  thereon  other 
and  greater  fees  than  said  officer  shall  be 
entitled  to,  shall  not  Invalidate  the  levy, 
but  that  the  liability  of  such  officer  for  re- 
ceiving more  than  tils  lawful  fees  shall  not 
be  affected  by  the  act  'Is  not  restricted  to 
the  charges  of  the  officer  for  his  personal 
services,  but  embraces  also  all  the  expenses 
attending  the  levy  and  included  in  it" 
Camp  V.  Bates,  13  Conn.  1,  5. 

Const  art  6,  $  10,  prohibiting  Judges 
from  receiving  to  their  own  use  "any  fees 
or  perquisites  of  office,"  does  not  include 
the  necessary  expenses  actually  paid  by  them 
for  traveling  by  public  conveyance  in  going 
to  and  from  the  place  of  holding  court 
State  Y.  Atherton,  10  Pac  901,  910,  19  Nev. 
332. 
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By  section  792  of  Hill's  Ann.  Laws  the 
word  "fees"  is  defined  to  include  botb  the 
mileage  and  per  diem  to  which  a  witness  is 
entitled,  and  hence,  as  used  in  section  795, 
providing  that  a  witness  residing  more  than 
20  miles  from  the  place  of  trial  shall  be 
entitled  to  double  fees,  the  mileage  is  includ- 
ed in  the  term.  Burrows  ▼.  Balfour,  65  Pac. 
1062,  1068,  89  Or.  488. 

OSeiAl  serrlees  Imported. 

''Fees,*'  as  used  in  an  indictment  under 
the  Indiana  statutes  against  an  officer  for 
receiving  excessive  fees,  will  not  be  constru- 
ed of  itself  to  import  that  the  fees  were 
claimed  to  be  due  as  fees  for  official  services, 
and  hence  such  facts  should  be  charged  in 
the  indictment  State  v.  Oden,  87  N.  B.  731, 
732,  10  Ind.  App.  136. 

The  term  "fees,"  as  used  in  Rev.  St 
I  883  [U.  S.  Gomp.  St  1901,  p.  642],  provid- 
ing that  every  clerk  of  the  district  court 
shall  make  a  written  return  of  all  the  "fees 
and  emoluments  of  his  office"  of  every  name 
and  character,  cannot  be  construed  to  in- 
clude the  sum  received  as  fees  in  naturaliza- 
tion proceedings,  for  they  do  not  accrue  to 
the  clerk  by  reason  of  his  official  capacity, 
and  are  for  work  which  might  as  well  have 
beeL  done  when  out  of  office  as  when  in. 
United  States  v.  Hill,  7  Sup.  C  510,  512, 
120  U.  8.  169.  80  L.  Ed.  627. 

As  payment  after  perfomtanee. 

Fees  are  a  compensation  allowed  by 
law  for  specific  services  by  an  officer,  and 
fixed  by  acts  of  assembly,  and  are  not  due 
until  the  services  are  rendered.  Williams 
V.  State.  84  Tenn.  (2  Sneed)  160,  162. 

The  meaning  of  the  word  "fees"  is  the 
recompense  allowed  by  law  to  officers  for 
their  labor  and  trouble  (2  Bac.  Abr.  463); 
so  that  where  there  is  no  labor  or  trouble, 
no  necessary  services  rendered  or  offered 
to  be  rendered,  no  fees  can  be  allowed. 
City  of  Mobile  v.  Southerland,  47  Ala.  511, 
517. 

Per  diem. 

"Fees."  as  used  in  Const  1870,  art  10, 
I  11,  does  not  apply  to  the  per  diem  allow- 
ance of  county  superintendents  of  schools. 
This  is  to  be  regarded  as  compensation. 
Board  of  Sup'rs  of  Jefferson  County  v.  John- 
son, 64  III.  149,  150. 

The  per  diem  allowed  a  county  clerk 
for  his  servi\;es  as  clerk  of  the  board  of 
county  commissioners  is  a  fee  within  the 
meaning  of  th^  act  of  April  6,  1891,  requir- 
ing all  the  fees  collected  by  such  officer  to 
be  paid  in  to  the  county  treasurer;  for  while 
a  per  diem,  teclinically  speaking,  is  improp- 
erly called  a  fee,  yet,  where  the  Legislature 
has  classified  it  as  such,  it  will  be  held  to 


constitute  a  fee  when  used  in  a  statute. 
Henderson  v.  Pueblo  County  Com'rs,  85  Pac. 
880,  881,  4  Colo.  App.  301. 

An  allowance  fixed  by  law  at  a  definite 
amount  per  day  to  compensate  a  person  for 
discharging  public  duties  certainly  cannot  be 
regarded  as  a  fee,  within  the  accepted  mean- 
ing of  the  term,  but  falls  more  properly 
within  the  definition  of  the  word  "wages," 
and,  as  used  in  the  salary  law  of  1895,  re- 
quiring county  auditors  to  tax  on  their  books 
the  fees  for  services  performed,  the  word 
"fees"  should  be  construed  to  mean  com- 
pensation for  particular  acts  and  services 
performed  by  the  auditor,  and  not  to  apply 
to  a  per  diem  allowance  to  such  auditor  for 
his  services  as  a  member  of  the  board  of 
review.  Seller  v.  State,  65  N.  B.  922,  927, 
160  Ind.  605. 

Salary  and  wages  disttasuislLed. 

The  statute  fixed  the  compensation  of 
the  officers  of  a  new  county  by  providing 
that  they  should  receive  the  same  fees  as 
are  now  allowed  by  law  in  another  county. 
Subsequently  it  was  enacted  that  the  officers 
of  the  other  county  should  receive  a  fixed 
annual  salary,  and  it  was  contended  that 
the  word  "fees"  should  be  construed  to  sig- 
nify compensation,  and  should  take  the  form 
of  the  compensation  received  by  the  officers 
of  the  other  county,  whether  by  the  receipt 
of  fees  or  by  a  fixed  salary  thereafter  as 
established.  It  was  said  that  by  the  or- 
dinary acceptation  of  the  term  "fees"  as  here- 
tofore and  now  used  in  the  statute  we  un- 
derstand it  to  signify  compensation  or  re- 
muneration for  particular  acts  or  services 
rendered  by  public  officers  in  the  line  of 
their  duties  to  be  paid  by  the  parties,  whether 
persons  or  municipalities  obtaining  the  bene- 
fit of  the  acts  or  receiving  the  services,  or 
at  whose  instance  they  were  performed, 
while  the  term  "salary"  denotes  a  recom- 
pense or  consideration  to  be  paid  for  con- 
tinuous, as  contradistinguished  from  particu- 
lar, services,  and  may  be  denominated  annual 
or  periodical  wages  or  pay.  Lexicographers 
and  some  authorities  class  "salary"  and 
"wages"  as  synonymous,  but  not  so  with 
"salary"  and  "fees."  The  term  "fees"  is 
not  so  infiexible  as  that  it  may  not  have  been 
used  in  the  sense  of  "salary"  or  "wages."  As 
used  in  such  act,  it  will  not  be  so  con- 
strued, since  it  is  apparent  that  the  act 
contemplated  not  the  receiving  of  the  same 
amount  of  compensation,  but  the  receiving 
of  the  same  amount  for  the  particular  serv- 
ices rendered.  Landis  v.  Lincoln  County, 
50  Pac.  530,  81  Or.  424. 

Fees  are  distinguished  from  wages  In 
being  compensation  paid  to  professional  men, 
while  wages  is  applied  to  the  payment  for 
manual  labor  or  other  labor  of  manual  or 
mechanical  kind.  In  re  Stryker,  53  N.  B. 
525,  158  N.  Y.  526,  70  Am.  St  Rep.  489. 
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Fees  are  dlstingiiished  from  wages  In 
being  a  compensation  for  particular  services. 
Crawford  y.  Bradford,  2  South.  782;  783,  23 
Fla.  40i. 

Aji  tax. 

See  ••Tax— Taxation.* 


FEIGNED  ACCOMPLICE. 

Pen.  Oode,  §  1111«  requiring  the  testimony 
of  an  ••accomplice"  to  be  corroborated,  does 
not  apply  to  a  "feigned  accomplice,"  and 
hence  the  discredit  of  an  accomplice  does 
not  attach  to  a  detective  who  Joins  a  crim- 
inal organization  for  the  purpose  of  expos- 
ing it,  even  though,  in  order  to  aid  in  such 
exposure,  he  united  in  and  apparentiy  ap- 
proved its  plans.  People  v.  Bolanger,  11  Pac. 
799,  800,  71  Cal.  17. 


FEIGNED  ISSUE. 

The  feigned  issue  which  was  abolished 
by  the  Constitution  in  actions  for  seduction 
is  the  loss  of  services  and  for  damages  bas- 
ed thereon.  For  centuries  damages  have 
been  awarded  on  that  basis,  and  a  more 
transparent  fiction  than  that  the  action  of 
seduction  was  for  the  value  of  services  was 
not  known  to  the  law.  Hood  v.  Sudderth, 
16  S.  B.  397,  899,  111  N.  0.  21& 


FELLOW  SERVANT. 

See  "Vice  Prlnclpar;   "Superior  Fellow 
Servant" 

All  servants  of  the  same  master  are  pri- 
ma facie  co-servantSy  within  the  rule  exempt- 
ing the  master  from  liability  when  one  serv- 
ant Is  Injured  by  the  negligence  of  a  co-serv- 
ant Swadley  v.  Missouri  Pac.  Ry.  Co.,  24 
S.  W.  140,  141,  118  Mo.  268,  40  Am.  St  Rep. 
366. 

A  fellpw  servant  Is  any  one  engaged  in 
the  same  common  employment,  who  serves 
and  Is  contirolled  by  the  same  master.  Mc- 
Andrews  v.  Burns,  39  N.  J.  Law  (10  Vroom) 
117,  119;  Jansen  v.  Jersey  City,  39  Ati.  1025, 
1026,  61  N.  J.  Law,  243;  Nord  Deutscher 
Lloyd  S.  S.  Co.  V.  Ingebregsten,  31  Atl.  619, 
621,  B7  N.  J.  Law,  400,  51  Am.  St  Rep.  604; 
St  Louis,  I.  M.  &  S.  R.  Co.  V.  Needham, 
63  Fed.  107,  109,  11  C.  C.  A  56,  25  L.  R.  A. 
833. 

All  servants  In  the  employ  of  the  same 
common  master,  subject  to  the  same  general 
control,  paid  from  a  common  fund,  and  en- 
gaged In  promoting  or  accomplishing  the 
same  common  object,  are  fellow  servants: 
Justice  V.  Pennsylvania  Co.,  30  N.  B.  303, 
304,  130  Ind.  321  (citing  Beach,  Contirib.  Neg. 
p.  338). 


Servants  are  ••fellow  servants,**  within 
the  rule  that  the  master  is  not  liable  for  the 
injuries  of  the  servant  received  through  the 
negligence  of  a  fellow  servant,  if  "they  are 
in  the  employment  of  the  same  master,  en- 
gaged in  the  same  common  enterprise,  and 
are  both  employed  to  perform  duties  and 
services  tending  to  accomplish  the  same  gen- 
eral purpose,  as  maintaining  and  operating  a 
railroad,  operating  a  factory,  working  a  mine, 
or  erecting  a  building.  Wright  v.  New  York 
Cent  R.  Co.,  25  N.  T.  562,  565. 

••All  the  decisions  that  have  been  ren- 
dered and  all  the  text-books  that  have  been 
written  have  not  succeeded  in  giving  a  defini- 
tion of  who  are  fellow  servants  which  is 
plain  and  broad  and  comprehensive  enough 
to  be  universally  applicable  or  to  be  univer- 
sally accepted.  The  power  to  employ  and 
discharge  is  not  always  a  conclusive  test 
The  opportunity  to  observe  and  influence  and 
report  delinquencies  to  a  common  correcting 
power  is  one  of  the  tests  employed,  as  Is  a 
consideration  of  the  act  to  be  done  by  the 
two  persons;  but  no  absolute,  unfailing  rule 
has  ever  yet  been  announced  which  has  been 
accepted  as  the  alpha  and  omega  of  the  law 
on  this  subject,  and  perhaps  none  such  will 
ever  be  promulgated,  the  reason  for  all  which 
arises  from  the  fact  that  the  relations  be- 
tween the  two  persons  employed  by  the 
same  master  vary  in  almost  every  case. 
••Fellow  servant"  Is,  therefore,  a  relative 
term,  which  must  be  applied  to  the  special 
conditions  presented  in  each  case,  and  a  re- 
sult worked  out  from  precedents  applicable 
to  exactiy  similar  conditions,  or  from  the 
power  of  discrimination  of  the  writer  of  each 
opinion;  and  hence  it  is  unnatural  and  un- 
reasonable to  expect  the  same  results  In  all 
cases.  Glover  v.  Kansas  City  Bolt  &  Nut 
Co.,  55  S.  W.  88,  92,  153  Mo.  327. 

All  who  serve  the  same  master,  work 
under  the  same  control,  derive  authority  and* 
compensation  from  the  same  common  source^ 
and  are  engaged  in  the  same  general  busi- 
ness, though  it  may  be  in  different  grades  or 
departments  of  it,  are  fellow  servants,  who 
take  the  risk  of  each  other's  negligence.  Bru- 
nell  V.  Southern  Pac.  Co.,  56  Pac.  129,  131,  84 
Or.  256;  Kirk  v.  Atlanta  ft  C.  Air  Line  Ry.  Co., 
94  N.  C.  625,  627.  55  Am.  Rep.  621;  Olmstead 
V.  City  of  Raleigh,  41  S.  B.  292.  130  N.  C.  243; 
Brown  v.  Central  Pac.  Ry.  Co.,  7  Pac.  447, 
449.  68  Cal.  171;  Mele  v.  Delaware  A  H. 
Canal  Co.,  14  N.  Y.  Supp.  630,  G31.  59  N.  Y. 
Super.  Ct  367;  Missouri  Pac'  Ry.  Co.  t. 
Watts,  63  Tex.  549,  551;  Mi8Sf>urI,  K.  A  T. 
Ry.  Co.  of  Texas  v.  Whitaker,  33  S.  W.  716, 
717,  11  Tex.  Civ.  App.  668;  Norfolk  &  W.  R. 
Co.  V.  Donnelly's  Adm*r,  14  B.  E.  692,  694, 
88  Va.  853;  Jenkins  v.  Richmond  A  D.  R. 
Co.,  18  S.  B.  182,  183,  39  S.  C.  507,  39  Am. 
St  Rep.  750;  Adams  v.  Iroii  Cliffs  Co.,  44 
N.  W.  270,  276,  78  Mich.  271,  18  Am.  St  R^. 
441;   Justice  v.  Pennsylvanfia  Co.»  80  N.  B. 
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303,  804,  130  Ind.  821;  Doughty  T.  Penobscot 
Log  DrlTiiKg  Co.,  70  Me.  143,  146. 

Whether  a  servant  Is  the  fellow  servant 
of  an  employ^  injured  by  the  carelessness  of 
the  former  depends,  not  on  the  relative  rank 
of  the  servants,  but  on  the  character  of  the 
work  the  negligence  with  respect  to  which 
resulted  in  the  injury.  Ell  v.  Northern  Pac. 
R.  Co.,  1  N.  D.  336,  48  N.  W.  222,  223,  12 
L.  R.  A.  97,  26  Am.  St  Rep.  621. 

One  who  contracts  with  a  mining  com- 
pany to  break  down  rock  for  a  certain  dis- 
tance, to  disclose  the  vein,  at  a  stipulated 
price  per  foot,  the  company  to  furnish  steam 
drills  and  keep  the  drift  clear  of  rock  as  the 
contractor  broke  it  down,  is  to  be  regarded 
as  a  contractor  with,  and  not  a  servant  of, 
the  company;  and  hence  he  is  not  a  fellow 
servant  with  the  superintendent  of  the  com- 
pany under  whose  direction  his  work  is  per- 
formed. Mayhew  y.  Sullivan  Min.  Co.,  76 
Me.  100,  106. 

Assooiation  promotive  of  oautlon. 

A  servant  cannot  maintain  an  action 
against  his  master  for  an  injury  caused  by 
the  negligence  of  a  fellow  servant,  though 
he  had  no  opportunity  to  control  or  influence 
the  conduct  of  the  other  servant  This  rule 
extends  to  cases  in  which  the  two,  deriving 
their  authority  and  their  compensation  from 
the  same  source,  are  engaged  in  the  same 
business,  though  in  different  departments  of 
duty.  Holden  v.  Fitchburg  R.  Co.,  129  Mass. 
268,  271,  278.  37  Am.  Rep.  297  (citing  Far- 
well  V.  Boston  &  W.  R.  Corp.,  45  Mass.  [4 
Mete]  49.  38  Am.  Dec.  339;  Bartonshill  Coal 
Co.  V.  Reld,  3  Macq.  266;  Morgan  v.  Vale 
of  Neath  Ry.,  5  Best  &  S.  570,  736,  and  L. 
R.  1  Q.  B.  149;  Wilson  v.  Merry,  L.  R. 
1  H.  L.  Sc.  326;  King  v.  Boston  &  W.  R. 
Corp.,  63  Mass.  [9  Cush.]  112;  Gillshannon 
V.  Stoney  Brook  R.  Corp.,  64  Mass.  228  [10 
Cush.]  228;  Seaver  v.  Boston  ft  M.  R.,  80 
Mass.  [14  Gray]  466;  Oilman  v.  Eastern  R. 
C(»i).,  92  Mass.  [10  Allen]  233,  87  Am.  Dec. 
635;  and  Id..  95  Mass.  [13  Allen]  433,  90 
Am.  Dec.  210);  Neal  v.  Northern  Pac.  Ry. 
Co.,  69  N.  W.  812.  313,  57  Minn.  365. 

When  the  ordinary  duties  and  occupa- 
tion of  the  servants  of  a  common  master  are 
such  that  one  is  necessarily  exposed  to  haz- 
ard by  the  carelessness  of  another,  they 
must  be  supposed  to  have  voluntarily  talcen 
the  risk  of  such  possible  carelessness  when 
they  entered  the  service,  and  must  be  re- 
garded as  fellow  servants.  A  car  repairer 
Is  a  fellow  servant  with  the  engineer  of  a 
switch  engine.  Chicago  &  A.  R.  Co.  v.  Mur- 
phy, 53  111.  336,  338,  340,  6  Am.  Rep.  48; 
Valtez  V.  Ohio  &  M.  Ry.  Co.,  85  111.  500,  502. 

Fellow  servants  are  defined  as  those  who 
are  so  far  working  together  as  to  be  prac- 
tically co-operating  and  to  have  opportunity 
to  control  or  influence  the  conduct  of  each 


other,  and  have  no  superiority  of  the  one 
over  the  other.  Madden's  Adm'r  v.  Chesa- 
peake &  O.  Ry.  Co.,  28  W.  Va.  610,  619,  57 
Am.  Rep.  695;  Flannegan  v.  Chesapeake  & 
O.  Ry.  Co.,  21  S.  B.  1028,  1029,  40  W.  Va. 
436,  52  Am.  St  Rep.  896;  Armstrong  v.  Ore- 
gon Short  Line  &  U.  N.  Ry.  Co.,  32  Pac.  693, 
694,  8  Utah,  420. 

"Fellow  servants,"  within  the  meaning 
of  the  law  relevant  to  the  liability  of  masters 
for  the  negligence  of  their  servants  for  in- 
juries to  fellow  servants,  means  servants  in 
the  same  line  of  employment  whose  duties 
bring  them  into  habitual  association  with 
each  other,  so  that  they  may  exercise  a  mu- 
tual influence  upon  each  other  promotive  of 
proper  caution.  Chicago  &  E.  I.  R.  Co.  v. 
Kneirim,  39  N.  E.  324,  326,  152  111.  458,  43 
Am.  St  Rep.  259;  Wenona  Coal  Co.  v.  Holm- 
quist  152  111.  581,  591,  38  N.  E.  946;  Whitney 
&  Starrette  Co.  v.  O'Rourke,  50  N.  E.  242. 
246,  172  111.  177;  Chicago  &  A.  R.  Co.  v. 
O'Brien,  40  N.  E.  1023.  1024,  155  111.  630; 
Pagels  V.  Meyer,  61  N.  E.  1111,  1112,  193  111. 
172;    Chicago  &  N.  W.  R.  Co.  y.  Moranda, 

108  111.  576;  Id.,  98  111.  302,  34  Am.  Rep.  168; 
JoUet  Steel  Co.  v.  Shields,  84  N.  E.  1108, 
1110,  146  111.  603.  But  men  employed  by  a 
steel  manufacturing  company  to  keep  in  re- 
pair the  railroad  tracks  in  the  mill,  who  do 
their  work  while  the  workmen  who  make 
steel  in  the  mill  are  away,  are  not  the  fellow 
servants  of  such  workmen.  Joliet  Steel  Co. 
V.  Shields,  34  N.  E.  1108,  1110, 146  IlL  603. 

Those  are  fellow  servants  who  are  so  re- 
lated and  associated  in  their  work  that  they 
can  observe  and  influence  each  other's  con- 
duct and  report  delinquencies  to  a  common 
directing  power.  Relyea  v.  Kansas  City,  Ft 
S.  &  G.  R.  Co.,  20  S.  W.  480,  112  Mo.  86,  18 
L.  R.  A.  817;  Hawk  v.  McLeod  Lumber  Co., 
65  S.  W.  1022,  1023,  166  Mo.  121;  Schaub  v. 
Hannibal  &  St  J.  R.  Co.,  16  S.  W.  924.  927. 
106  Mo.  74;  Ryan  v.  McCully,  123  Mo.  636. 
27  S.  W.  533;  Card  v.  Eddy,  28  S.  W.  979, 
980,  129  Mo.  510,  36  L.  R.  A.  806;  Parker  v. 
Hannibal  &  St  J.  R.  Co.,  19  S.  W.  1119,  1123, 

109  Mo.  362,  18  L.  R.  A.  802.  Under  this  rule 
a  brakeman  of  one  freight  train  is  the  fellow 
servant  of  the  flreman  of  another  freight 
train  running  on  the  same  division  of  the 
road.  Relyea  v.  Kansas  City,  Ft  S.  ft  G. 
R.  Co.,  20  S.  W.  480,  112  Mo.  86,  18  L.  R.  A. 
817. 

When  servants  are  employed  and  paid 
by  the  same  master,  and  their  duties  are 
such  as  to  bring  them  into  such  a  relation 
that  the  negligence  of  the  one  in  doing  his 
work  may  injure  the  other  in  the  perform- 
ance of  his,  then  they  are  engaged  in  the 
same  common  business,  and,  being  subject 
to  the  control  of  the  same  master,  they  are 
fellow  servants,  within  the  general  accepted 
meaning  of  the  rule,  no  matter  how  different 
the  grade  of  service  or  compensation  may  be, 
or  how  diverse  or  distinct  their  duties  may 
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be.  Thus  a  brakeman  on  one  train  of  a  rail- 
road company  is  the  fellow  servant  of  the 
employ^  in  charge  of  and  operating  another 
train  of  the  same  company.  McMaster  v. 
Illinois  Gent  R.  Co.,  4  South.  59,  65  Miss. 
264,  7  Am.  St  Rep.  653.  Under  such  rule  a 
car  repairer  and  trainmen  are  fellow  serv- 
ants. St  Louis  A.  &  T.  Ry.  Go.  v.  Triplett 
15  S.  W.  831,  833,  54  Ai^  289,  11  L.  R.  A. 
773. 

As  to  who  are  fellow  servants  there  have 
been  a  great  many  and  great  variety  of  de- 
cisions; but  however  various,  the  decisions 
agree  that  the  weight  of  authority  is  that 
in  order  to  constitute  the  servants  of  one 
master  fellow  servants  within  the  rule  of  re- 
spondeat superior,  they  must  be  engaged  in 
the  same  line  of  work,  under  the  control  of 
the  same  foreman,  employed  and  discharged 
by  the  same  head  of  the  department  in  which 
they  work,  that  they  labor  together  in  such 
personal  relation  that  they  can  exercise  an 
influence  upon  each  other  promotive  of  prop- 
er caution  in  respect  to  their  mutual  safety, 
that  they  shall  be  at  the  time  of  the  injury 
directly  co-operative  with  each  other  in  the 
particular  business  in  hand,  or  that  their  mu- 
tual duties  shall  bring  them  into  absolute 
co-association^  as  that  they  may  exercise  an 
Influence  upon  each  other  promotive  of  prop- 
er caution,  and  to  be  so  situated  in  their  la- 
bor to  some  extent  to  supervise  and  watch 
the  conduct  of  each  other  as  to  skill,  dili- 
gence, and  carefulness.  Under  such  defini- 
tion a  brakeman  is  not  a  fellow  servant  of 
a  car  Inspector;  they  not  being  associated 
together  in  their  labor  and  under  different 
managements.  Daniels  v.  Union  Pac.  Ry. 
Co.,  23  Pac.  762,  6  Utah.  357. 

Oommon  master. 

Prima  facie,  all  persons  engaged  in  one 
employment  in  the  service  of  one  master, 
are  fellow  servants.  Glty  of  Minneapolis  v. 
Lundin,  58  Fed.  525,  527,  7  G.  G.  A.  344; 
Central  R.  Go.  of  New  Jersey  v.  Keegan,  16 
Sup.  Ct  269,  270,  160  U.  S.  259,  40  L.  Ed. 
4ia 

The  general  rule  is  that  those  entering 
the  service  of  a  common  master  become 
thereby  engaged  in  the  common  service  and 
are  fellow  servants.  Northern  Pac.  R.  Co.  v. 
Peterson,  16  Sup.  Ct  843,  845,  162  U.  S.  346, 
40  L.  Ed.  99. 

The  true  test  of  fellow  servants  Is  com- 
munity in  that  which  is  the  test  of  service, 
which  is  subjection  to  control  and  direction 
by  the  same  general  master  in  the  same 
common  object;  but,  unless  they  are  sub- 
ject to  the  same  general  control,  the  fact 
that  they  are  engaged  in  the  same  common 
pursuit  does  not  render  them  co-servants. 
It  is  subjection  to  the  same  general  control, 
coupled  with  an  engagement  in  the  same 
common  pursuit  that  affords  the  test     Un- 


less these  two  elements  concur  there  can  be 
no  common  service.  Ellington  v.  Beaver 
Dam  Lumber  Co.,  19  S.  B.  21,  22,  93  Ga. 
53;  Justice  v.  Pennsylvania  Co.,  30  N.  E. 
303,  301,  130  Ind.  321;  Norfolk  &  W.  R.  Co. 
V.  Donnelly's  Adm*r,  14  S.  E.  692,  694,  88 
Va.  853. 

Thus  a  manager  of  a  vehicle  used  lo- 
cally by  a  lumber  company  in  the  tran» 
portatlon  of  its  supplies  and  products,  and 
another  servant  of  the  company  whose  busi- 
ness it  is  to  repair  and  keep  in  proper  condi- 
tion the  track  upon  which  the  vehicle  is  run, 
who  according  to  the  custom  of  the  company 
is  daily  transported  to  and  from  his  work 
on  this  vehicle,  are  fellow  servants.  Elling- 
ton V.  Beaver  Dam  Lumber  Co.,  19  S.  E.  21, 
22,  93  Ga.  53.  Under  this  rule,  also,  a  maa 
employed  by  the  owner  of  the  lighter  in  re- 
ceiving the  cargo  from  a  steamship  and 
transporting  the  same  to  the  shore  is  not  a 
fellow  servant  of  an  employ^  of  the  steam- 
ship company  who  is  engaged  in  unloading 
the  cargo  from  the  steamship.  Svenson  y. 
Atiantic  Mail  S.  S.  Co.,  57  N.  Z.  108,  IIL 

While  a  coal  train  of  a  railroad  com- 
pany whose  tracks  run  over  the  tracks  of  a 
coal  company  was  delivering  coal  to  the  lat- 
ter company,  a  brakeman  of  the  coal  com- 
pany engaged  in  coupling  cars  of  the  train 
was  injured  by  the  negligence  of  the  rail- 
road company's  engineer.  It  was  held  that 
such  engineer  was  not  a  fellow  servant  of 
the  injured  brakeman;  he  not  being  under 
the  power  and  direction  of  the  coal  com- 
pany, engaged  exclusively  in  Its  work,  or 
lent  to  it  for  the  occasion.  Central  R.  Co.  of 
New  Jersey  v.  Stoermer  (U.  S.)  51  Fed.  518. 
520,  2  C.  C.  A.  360.  Hence  an  engineer  of 
one  railroad  company  is  not  a  fellow  servant 
of  a  switchman  of  another  company.  Smith 
V.  New  York  &  H.  R.  Co.,  19  N.  Y.  127,  131. 
76  Am.  Dec.  305. 

Although  the  servants  of  different  con- 
tractors, while  engaged  in  working  together 
on  a  building,  are  in  common  employment 
they  are  not  fellow  servants,  so  long  as  they 
are  only  under  the  control  of  their  respective 
masters.  A  servant  of  one  contractor  may, 
by  submitting  to  the  directions  and  control 
of  another,  become  the  fellow  servant  of  the 
latter  and  the  fellow  servant  of  his  servants. 
Morgan  v.  Smith,  35  N.  E.  101,  102,  159  Mass. 
570.  Under  this  rule  a  porter  of  a  palace  car, 
whose  duties  are  to  collect  fares  and  wait  on 
passengers  in  such  car,  and  who  by  his  con- 
tract with  the  car  company  and  the  contract 
between  the  latter  and  the  railroad  company 
is  subject  to  the  rules  of  the  railway  com- 
pany, is  not  a  fellow  servant  of  the  engineer 
and  conductor  of  such  train.  Jones  v,  St. 
Louis  &  S.  W.  Ry.  Co.,  28  S.  W.  883,  884,  125 
Mo.  666,  26  L.  R.  A.  718,  46  Am.  St  Rep. 
514.  So,  also,  those  employed  in  navigating 
one  steamboat  are  not  fellow  servants  with 
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those  employed  in  nayigatlng  another.  Con- 
nolly T.  Davidson,  15  Minn.  519  (Oil.  428),  2 
▲m.  Rep.  154. 

Ooatrol  and  dlreetlon  of  work  and  men. 

Prima  facie,  all  who  enter  the  employ 
of  a  single  master  are  engaged  in  a  com- 
mon service,  and  are  fellow  savants,  and 
some  other  line  of  demarcation  than  that 
of  control  must  exist  to  destroy  the  relation 
of  fellow  servants.  An  engineer  in  charge 
of  a  locomotive  which  Is  mnnlng  detached 
from  any  train  cannot  be  regarded  as  in 
control  of  a  department  of  the  company's 
business,  bo  as  to  render  him  a  vice  prin- 
cipal in  relation  to  the  fireman  of  the  loco- 
motive; but  the  two  are  fellow  servants, 
though  the  company's  rules  declare  that  un- 
der such  circumstances  the  engineer  shall 
be  regarded  as  a  conductor.  Baltimore  &  O. 
R.  Co.  V.  Baugh,  13  Sup.  Ct  914.  920,  149 
U.  S.  868,  37  L.  Ed.  772. 

The  fact  that  one  servant  is  superior  in 
point  of  authority  to  another,  who  is  under 
his  direction  and  control,  does  not  prevent 
the  relation  between  them  from  being  that 
of  fellow  servants.  Robinson  v.  Houston  & 
T.  C.  Ry.  Co.,  46  Tex.  650;  Northern  Pac. 
Ry.  Co.  V.  Peterson,  16  Sup.  Ct  843,  M5.  lt« 
U.  S.  346,  40  L.  Ed.  994;  Hayes  T.  Colches- 
ter Mills,  37  At^  269,  270,  69  Vt.  1,  60  Am. 
St  Rep.  915;  Eefne  v.  Chicago  A  N.  W.  Ry. 
Co.,  17  N  W.  420,  421,  58  Wis.  525;  Blake 
y.  Maine  Cent.  R.  Co.,  70  Me.  60,  63,  35  Am. 
Rep.  297.  Providing  they  are  both  co-oper- 
atiug  to  effect  the  same  common  object 
New  York,  L.  E.  &  W.  R.  Co.  v.  Bell,  4  AtL 
60,  61,  112  Pa.  400;  Wright  v.  New  York 
Cent  R.  Co.,  25  N.  Y.  562,  565;  Lehigh  Val- 
ley  Coal  Co.  v.  Jones,  86  Pa.  432;  Lewis  ▼• 
Seifert  11  Atl.  514,  618,  116  Pa.  628,  2  Am. 
St.  Rep.  631.  **The  true  reason  upon  which 
I  think  the  rule  rests  is  that  each  one  who 
enters  the  service  of  another  takes  on  him- 
self all  the  ordinary  risks  of  the  employ- 
ment In  which  he  engages,  and  that  the 
negligent  acts  of  his  fellow  workmen  in  the 
general  course  of  his  employment  are  with- 
in the  ordinary  risks."  New  York,  L.  E.  & 
W.  R.  Co.  V.  Bell,  4  Atl.  50,  51,  112  Pa.  400. 
The  mere  fact  that  a  track  foreman  has  some 
sort  of  control  over  the  rest  of  his  gang  does 
not  destroy  the  relation  of  fellow  servant 
with  them.  Deavers  v.  Spencer,  70  Fed.  480, 
482.  17  C.  C.  A.  215;  Northern  Pac.  Ry.  Co. 
V.  Peterson,  16  Sup.  Ct  843,  845,  162  U.  S. 
346,  40  L.  Ed.  994.  So,  too,  the  conductor  of 
a  construction  train  and  the  laborer  employ- 
ed in  surfacing  with  gravel  the  track  are 
fellow  servants.  Heine  v.  Chicago  &  N.  W. 
Ry.  Co.,  17  N.  W.  420,  421,  58  Wis.  526.  A 
mining  boss  and  a  driver  boss  are  fellow 
servants.  Lehigh  Valley  Coal  Co.  v.  Jones, 
86  Pa.  432.  A  servant  working  in  construct- 
ing a  sewer  is  a  fellow  servant  of  a  super- 
intendent   of    his    employer    In    immediate 


]  charge  of  the  work.  Zeigler  v.  Day,  128 
Mass.  152,  163.  But  a  train  dispatcher, 
vested  with  the  power  and  i^nthority  of  mov- 
ing trains,  of  changing  the  schedule  tim«  or 
making  new  schedules,  as  regards  the  em- 
ployes engaged  in  moving  trains,  is  a  vice 
principal,  and  not  a  fellow  servant  Lewis 
V.  Seifert  11  Atl.  614,  518,  116  Pa.  628,  2 
Am.  St  Rep.  631;  Crew  v.  St  Louis,  K  & 
N.  W.  R.  Co.  (U.  S.)  20  Fed.  87. 

It  is  not  the  rank  or  title  of  the  manager 
which  makes  the  company  present  in  his  per- 
son, but  the  authority  with  which  he  is 
clothed  and  the  duty  of  supervision  he  un- 
dertakes to  perform.  Bloyd  v.  St  Louis  & 
S.  F.  Ry.  Co.,  22  S.  W.  1089.  1091.  58  Ark. 
66.  41  Am.  St  Rep.  85  (citing  St  Louis,  A. 
&  T.  Ry.  Co.  V.  *Triplett,  54  Ark.  302,  16  S. 
W.  831, 16  S.  W.  266. 11  L.  R.  A.  773;  Haugh 
V.  Texas  &  P.  Ry.  Co.,  100  U.  a  213,  25  L. 
Ed.  612;  Railroad  Co.  v.  May,  16  Am.  &  Eng. 
R.  Cas.  324;  Whart  Neg.  §  235).  A  conduct- 
or of  a  material  train,  having  control  of  it  and 
its  movements,  and  the  foreman  over  a  gang 
of  men  engaged  in  repairing  a  railroad 
track,  having  power  to  direct  them  what  to 
do  and  when  to  do  it  are  not  fellow  servants 
of  the  men  composing  such  gang.  Miller  v. 
Missouri  Pac.  Ry.  Co.,  19  S.  W.  58,  69,  109 
Mo.  350,  32  Am.  St  Rep.  673. 

The  same  rule  of  liability  of  a  master 
for  negligence  of  his  servant  must  neces- 
sarily apply  as  well  where  the  employments 
of  the  servants  are  distinct  as  to  cases  where 
they  are  one.  and  to  the  several  grades  of 
employments  where  those  in  the  inferior  are 
subject  to  the  direction  and  control  of  those 
In  the  higher  grades,  as  to  cases  where  all 
occupy  a  common  footing  and  possess  equal 
authority.  The  principle  on  which  the  rule 
Is  founded  embraces  all  those  cases.  The 
reasons  in  support  of  it  taken  together,  are 
equally  as  forcible  in  support  of  it  as  to 
either  of  the  others.  If  a  servant  cannot 
look  to  his  employer  for  indemnity  where, 
notwithstanding  the  exercise  of  due  care  on 
his  part,  he  is  injured  by  the  carelessness 
of  a  fellow  servant  laboring  near  him  in  the 
same  particular  etnployment,  why  should  he 
be  permitted  to  do  so  when,  with  the  same 
care  on  his  part  he  suffers  injury  by  the 
negligence  of  another  servant  in  the  same 
general  business,  but  at  the  time  engaged, 
equally  near  him,  in  some  different  duty. 
Sherman  v.  Rochester  &  S.  R.  Co.,  17  N.  Y. 
153,  157. 

Fellow  servants,  within  the  meaning  of 
the  law.  are  employed  in  the  same  service 
and  subject  to  the  same  general  control;  but 
if  a  railroad  company  sees  fit  to  invest  one 
of  these  servants  with  control  or  superior 
authority  over  another  with  respect  to  any 
particular  part  of  its  business,  the  two  are 
not,  witn  respect  to  such  business,  fellow 
servants.    Gravelle  v.  Minneapolis  &  St  L. 
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Ry.  CJo.  (U.  S.)  10  Fed.  711,  716.  But  on  the 
general  doctrine  a  single  exception  has  been 
grafted  in  this  state,  first  by  a  divided  court 
in  Little  Miami  R.  Co.  ▼.  Stevens,  20  Ohio, 
415,  and  afterwards  by  a  full  court  in  Cleve- 
land, C.  ft  C.  R.  Co.  V.  Keary,  8  Ohio  SL 
201,  and  thenceforward  recognized  by  this 
court  in  subsequent  cases.  That  exception 
is  this:  that  where  one  servant  is  placed  in  a 
position  of  subordination  and  subject  to  the 
orders  and  control  of  another  servant  of  a 
common  master,  and  the  subordinate  servant, 
without  fault  of  his  own  and  while  in  the 
performance  of  his  duty,  is  injured  through 
the  negligence  of  the  superior  servant  while 
acting  in  the  common  service,  an  action  lies 
in  favor  of  the  inferior  servant  so  injured 
against  the  master.  Pittsburg,  Ft  W.  &  C. 
Ry.  Co.  V.  Devinney,  17  Ohio  St.  197,  210. 

A  superintendent  of  the  work  of  ex- 
tending a  line  of  raiUroad,  who  has  foremen 
and  workmen  under  him,  whom  he  employs 
and  discharges  at  pleasure,  and  who  has  en- 
tire control  of  the  cars,  tools,  machinery, 
and  men  employed,  is  not  a  fellow  servant 
with  the  workmen.  Denver,  S.  P.  &  P.  R. 
Co.  ▼.  Discoll,  21  Pac.  708.  700,  12  Colo.  520, 
13  Am.  St  Rep.  243. 

The  foreman  of  a  company  operating  a 
cable  street  railway,  whose  duty  was  to 
see  that  the  cars  were  started  on  their  regu- 
lar trips  In  the  morning  with  the  proper 
men  In  charge,  and  who  directs  the  move- 
ments of  the  men  and  manipulated  the  grip 
If  necessary  In  getting  a  train  into  position 
for  the  start.  Is  not  a  fellow  servant  with  the 
gripman.  Keown  v.  St.  Louis  R.  Co.,  41  S. 
W.  926,  928,  141  Mo.  86. 

"Several  servants  of  different  grades, 
when  employed  in  a  common  service,  as  an 
engineer  and  fireman,  foreman  of  a  Job  and 
common  laborer,  are  fellow  servants.  The 
mere  fact  that  the  negligent  servant  is,  in 
his  grade  of  employment,  superior  to  the 
servant  injured,  does  not  render  the  master 
liable."  East  Tennessee,  V.  ft  Q.  R.  Co.  ▼. 
Rush,  83  Tenn.  (15  Lea)  145,  151;  Allen  v. 
Goodwin,  21  S.  W.  760.  761,  92  Tenn.  385. 

The  foreman  or  superior  servant,  such 
as  a  boss  over  a  gang  of  men,  stands  in  a 
position  to  the  men  under  him  as  a  fellow 
servant  O'Brien  v.  American  Dredging  Co., 
21  Atl.  824,  827.  53  N.  J.  Law  (24  Vroom) 
291;  What  Cheer  Coal  Co.  v.  Johnson  (U. 
S.)  66  Fed.  810,  812,  6  C.  C.  A.  148;  City  of 
Minneapolis  v.  Lundin  (U.  S.)  58  Fed.  525, 
527,  7  0.  O.  A.  344;  Central  R.  Co.  v.  Kee- 
gan,  16  Sup.  Ct  269,  270,  160  U.  S.  259,  40 
L.  Ed.  418;  Lawler  v.  Androscoggin  R.  R, 
Co.,  62  Me.  463.  467,  16  Am.  Rep.  492; 
Doughty  V.  Penobscot  Log  Driving  Co.,  76 
Me.  143,  146;  Conley  v.  City  of  Portland,  3 
tLt\.  658,  659,  78  Me.  217;  Hannibal  &  St 
J.  R.  Co.  y.  Fox,  3  Pac.  320,  322,  31  Kan. 


586;  O'Connor  ▼.  Roberts,  120  Mass.  227, 
228;  Griffiths  v.  New  Jersey  &  N.  Y.  R.  Co., 
25  N.  Y.  Supp.  812,  6  Misc.  Rep.  320;  Mar^ 
shall  V.  Schricker,  63  Mo.  808,  311;  Daubert 
V.  Pickle,  4  Mo.  App.  591.  And  It  is  imma- 
terial whether  or  not  he  has  power  to  em- 
ploy and  discharge  them.  Alaska  Treadwell 
Gold  Min.  Co.  v.  Whelan,  18  Sup.  Ct  40,  41. 
168  U.  S.  86,  42  L.  Ed.  390.  Contra,  Aim- 
strong  V.  Oregon  Short  Line  &  U.  N.  Ry.  Co., 
82  Pac  693.  694,  8  Utah,  420. 

An  assistant  foreman  is  a  fellow  servant 
of  a  workman  who  works  with  him.  McGln- 
ley  y.  Levering,  25  AU.  824,  152  Pa.  366. 

Plaintiff,  an  engineer  and  electrician  in 
defendant's  hotel,  who  attended  to  all  me- 
chanical appliances,  including  the  elevator, 
is  a  fellow  servant  of  the  elevator  boy, 
who  caused  bis  injury  by  running  the  le- 
vator when  he  was  working  in  the  elevator 
shaft,  though  the  boy  was  working  partly 
subject  to  his  order,  and  both  were  subject  to 
the  order  of  the  manager.  McOarty  v.  Rood 
Hotel  Co.,  46  S.  W.  172,  173,  144  Mo.  897. 

All  persons  engaged  in  the  service  of  any 
person,  firm,  or  corporation,  foreign  or  do- 
mestic, doing  business  in  this  state,  who  are 
intrusted  by  such  person,  firm,  or  corporation 
as  employer  with  the  authority  of  superin- 
tendence, control,  or  command  of  other  per- 
sons in  the  employ  or  service  of  such  em- 
ployer, or  with  the  authority  to  direct  any 
other  employ^  In  the  performance  of  any 
duties  of  such  employ^,  are  vice  principals 
of  such  employe  and  not  fellow  servants. 
All  persons  who  are  engaged  In  the  service 
of  such  employer,  and  who,  while  so  en- 
gaged, are  in  the  same  grade  of  service,  and 
are  working  together  at  the  same  time  and 
place  and  to  a  common  purpose,  neither  of 
such  persons  being  intrusted  by  such  em- 
ployer with  any  superintendence  or  control 
over  his  fellow  employes,  are  fellow  serv- 
ants with  each  other;  provided,  that  nothing 
herein  contained  shall  be  so  construed  as  to 
make  the  employes  of  such  employer  fel- 
low servants  with  other  employes  engaged 
in  any  other  department  of  service  of  such 
employer.  Employes  who  do  not  come  with- 
in the  provisions  of  this  section  shall  not  be 
considered  fellow  servants.  Rev.  St  Utah 
1898,  SS  1342,  1343. 

Dependenoe    on    or    relation    to    eaek 
other. 

All  are  fellow  servants  who  are  engaged 
In  the  prosecution  of  the  same  common  work, 
having  no  dependence  upon  or  relation  to 
each  other,  except  as  co-laborers  without 
rank,  under  the  direction  and  management 
of  the  master  himself  or  of  some  servant 
placed  by  the  master  over  him.  Missouri 
Pac.  Ry.  Co.  v.  Lyons,  76  N.  W.  81,  33,  54 
Neb.  633;  Moore  v.  Wabash,  St  L.  &  P.  Ry. 
Co.,  85  Mo.  588»  596. 
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Different  departments  vt  serrloe. 

•^The  great  majority  of  courts,  both  In 
this  country  and  In  England,  hold  that  mere 
difference  In  grade  of  employment  or  in  au- 
thority with  respect  to  each  other  does  not 
remove  persons  from  the  class  of  fellow  serv- 
ants. If  a  servant  is  supposed  to  have  as- 
sumed the  risks  which  the  master  with  due 
care  cannot  prevent,  and  we  think  it  is  so, 
thtti  he  assumes  the  risk  from  negligence  of 
those  servants  who  may  be  placed  over  him 
as  superior  servants  or  overseers,  as  well  as 
those  of  equal  grade  with  himself;  for  in 
respect  to  such  overseers  the  master,  when 
he  has  used  due  care  in  selecting  them,  can- 
not prevent  their  negligence  any  more  than 
he  can  that  of  those  of  an  inferior  degree." 
Brown  v.  Winona  &  St  P.  Ry.  Co.,  6  N.  W. 
484,  486^  27  Minn.  338,  38  Am.  Rep.  285. 

Those  who  are  engaged  in  different  and 
distinct  departments  of  work  are  not  fel- 
low servants.  Relyea  v.  Kansas  City,  Ft  S. 
&  G.  R.  Co.,  20  S.  W.  480,  481,  112  Mo.  86, 
18  L.  R.  A.  817;  Sullivan  v.  Missouri  Pac. 
Ry.  Co.,  10  S.  W.  852,  854,  97  Mo.  113;  Mis^ 
souri  Pac.  Ry.  Co.  v.  Dwyer,  12  Pac.  352, 
361,  36  Kan.  58. 

Where  employes  are  employed  by  the 
same  master,  the  fact  that  tbe  plaintiff  and 
the  one  by  whose  negligence  he  was  injured 
are  engaged  in  different  departments  at  the 
same  service  does  not  take  the  case  out  of 
the  rule  exempting  the  master  from  lia- 
bility or  injuries  caused  by  a  fellow  serv- 
ant Bwald  V.  Chicago  &  N.  W.  Ry.  Co., 
36  N.  W.  12,  16,  70  Wis.  420,  6  Am.  St  Rep. 
178;  Oilman  v.  Bastern  R.  Corp.,  92  Mass. 
(10  Allen)  233,  236,  238,  87  Am.  Dec.  635; 
Id.,  95  Mass.  (13  Allen)  433,  440,  90  Am.  Dec. 
210.  Thus  it  has  been  held  that  a  member 
of  a  repairing  gang  and  an  engine  driver  are 
fellow  servants.  Railroad  Co.  v.  Murphy, 
53  111.  336,  5  Am.  Rep.  48;  Rohback  v.  Pa- 
cific R.  R.,  43  Mo.  187.  A  master  mechanic 
and  a  locomotive  engineer.  Hard  v.  Ver- 
mont &  C.  R.  Co.,  32  Vt  473.  And  hence 
an  engine  wiper  employed  in  the  roundhouse 
l8  a  fellow  servant  of  the  trainmen  em- 
ployed in  the  yard.  Ewald  v.  Chicago  &  N. 
W.  Ry.  Co.,  36  N.  W.  12,  16,  70  Wis.  420,  5 
Am.  St  Rep.  178.  Hence  it  is  held  that  a 
person  employed  by  a  railroad  company  to 
repair  its  cars  is  a  fallow  servant  of  a  switch- 
man. Oilman  v.  ESastem  R.  Corp.,  92  Mass. 
<10  Allen)  236,  238,  87  Am.  Dec.  635;  Id.,  95 
Mass.  (13  Allen)  433,  440,  90  Am.  Dec.  210. 

Two  workmen  in  the  employ  of  the  same 
master  are  not  fellow  servants,  when  one  of 
them  la  in  charge  of  the  work  of  blasting 
and  removing  certain  rocks,  and  the  other 
has  nothing  to  do  with  such  work.  Bain  v. 
Athens  Foundry  Mach.  Works,  75  Ga.  718^ 
726. 

Where  the  laborer  on  a  construction 
train  and  the  engineer  of  the  train  were 


serving  the  same  master,  worked  under  the 
same  conductor,  derived  their  authority  and 
compensation  from  the  same  common  source, 
and  were  engaged  in  the  same  general  busi- 
ness, though  in  a  different  grade  of  a  com- 
mon service^  they  were  fellow  servants. 
Higgins  V.  Missouri  Pac.  Ry.  Co.,  16  S.  W. 
409,  411«  104  Mo.  413. 

A  ehemlst  employed  in  a  paper  mill,  who 
has  no  control  over  the  machinery  or  em- 
ployes, is  a  fellow  servant  of  a  laborer  em- 
ployed in  the  construction  of  an  addition  to 
a  mill.  Wilson  v.  Hudson  River  Water  Pow- 
er &  Paper  Co.,  24  N.  Y.  Supp.  1072,  1073, 
71  Hun,  292, 

A  laborer  working  in  defendant's  quarry, 
under  direction  of  a  foreman  having  no  con- 
nection with  the  train  service,  is  not  a  fel- 
low servant  of  employ^  operating  a  pas^ 
senger  train  on  defendant's  line.  Dixon  v. 
Chicago  &  A.  R.  Co.,  19  S.  W.  412,  413,  109 
Mo.  413,  18  L.  R.  A.  792. 

A  carpenter  employed  by  a  railroad  in 
its  carpenter  shops,  who  is  killed  by  a  lo- 
comotive while  crossing  the  railroad  tracks 
after  his  work  is  done,  is  not  a  fellow  serv- 
ant of  the  engineer,  as  they  are  employed  in 
separate  branches  of  the  business.  Ryan 
V.  Chicago  &  N.  W.  Ry.  O).,  60  111.  171,  14 
Am.  Rep.  82. 

A  conductor  on  a  train  used  to  transfer 
a  bridge  gang  and  bridge  materials,  who 
had  nothing  to  do  with  the  work  for  which 
the  bridge  men  were  employed,  was  not  the 
fellow  servant  of  such  men,  while  directing 
one  of  them  how  to  remove  a  brake  without 
injury  to  it  or  to  the  car,  which  it  was  nec- 
essary to  remove  in  order  to  unload  bridge 
timbers.  Missouri,  K.  &,  T.  Ry.  Co.  of  Texas 
V.  Hines  (Tex.)  40  S.  W.  152,  155. 

A  car  repairer  or  Inspector  in  the  em- 
ployment of  a  railway  company  is  not  a  co- 
employ6  or  fellow  servant  with  a  brakeman 
operating  the  brakes  of  a  car.  Missouri  Pac. 
Ry.  Co.  V.  Dwyer,  12  Pac  852, 861, 86  Kan.  68. 

A  section  man  and  the  trainmen  in 
charge  of  a  passenger  train  are  engaged  in 
different  departments  of  the  general  business 
of  their  employer,  and  are  not  fellow  serv- 
ants. Sullivan  V.  Missouri  Pac.  Ry.  Co.,  10 
S.  W.  852,  854,  97  Mo.  113. 

One  engaged  in  hauling  rock  by  means 
of  a  team,  .and  those  who  are  engaged  in 
blasting  such  rock,  all  employed  by  a  com- 
mon master,  are  fellow  servants.  Bogard  v. 
Louisville,  B.  &  St  L.  Ry.  Co.,  100  Ind.  491, 
493. 

The  operator  of  the  elevator  in  a  hotel  is 
a  fellow  servant  of  a  chambermaid  riding 
on  the  elevator  In  the  discharge  of  her  du- 
ties. Oriental  Inv.  Co.  v.  Sline,  41  S.  W. 
180, 132,  17  Tex.  Civ.  App.  692. 
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Dual  OApadty* 

An  indlTidaal  maj  act  In  a  dual  ca- 
padtj,  not,  it  Is  true,  at  the  same  moment 
and  in  the  same  act;  but  he  may,  while 
generally  acting  as  vice  principal  and  stand- 
ing in  the  place  of  master,  lay  aside  that 
character  and  authority,  and  occupy  for  the 
time  being  the  place  and  do  the  work  of  a 
fellow  servant,  and  while  thus  engaged  in 
the  particular  act  he  is  in  the  eye  of  the 
law  a  fellow  servant  Thus  a  section  boss, 
in  operating  the  brake  on  a  hand  car,  is  a 
fellow  servant  of  the  section  hands  under 
blm,  who  under  his  orders  are  traveling  with 
Uim  on  the  car;  but  a  section  boss,  in  not 
providing  a  proper  brake  for  the  hand  car 
for  those'  under  him,  occupies  the  position 
of  a  master.  Nashville,  G.  &  St  L.  R.  Go. 
V.  Gann,  47  S.  W.  493,  494,  101  Tenn.  380,  70 
Am.  St  Rep.  687. 

The  question  as  to  whether  the  relation 
of  fellow  servant  exists  in  a  given  case  is 
determined  by  an  Inquiry  into  the  nature  of 
the  service  at  the  particular  time  in  question. 
If,  at  the  time  the  offending  servant  peiv 
formed  the  act  by  which  another  servant  was 
injured,  he  was  performing  a  duty  which 
the  master  owed  to  his  servants,  he  was  not 
a  fellow  servant;  for  the  rule  is  fundamental 
that  a  master  cannot  rid  himself  of  the  duty 
he  owes  to  his  servants  by  delegating  his 
authority  to  another.  If  at  the  time  of  the 
alleged  negligence  the  servant  was  not  en- 
gaged in  the  performance  of  a  duty  which 
the  master  owed  to  his  servants,  but  was  in 
the  discharge  of  a  duty  which  the  servant 
acting  owed  to  the  master,  he  will  be  held 
to  be  a  fellow  servant  with  others  engaged 
in  the  same  common  business.  Thus  a  sec- 
tion foreman  on  a  railroad,  with  power  to 
employ  and  discharge  track  hands,  who  work 
under  him,  was  a  vice  principal  in  the  mat- 
ter of  hiring  and  discharging  hands,  and  a 
fellow  servant  when  transporting  the  men 
to  and  from  their  work.  Justice  v.  Pennsyl- 
vania Go.,  30  N.  E.  803,  801,  130  Ind.  321. 

An  employ^  or  servant,  who  is  clothed 
with  special  powers  and  authority  with  re- 
spect to  the  management  of  the  master's 
business  and  the  control  of  his  fellow  serv- 
ants in  the  matter  of  the  performance  of 
their  work,  and  to  whom  is  delegated  the 
performance  of  the  master's  absolute  duties 
to  other  servants  with  reference  to  the  ob- 
ligation to  provide  them  with  the  several 
Instruments  and  several  places  to  work,  is 
as  to  such  other  servants  or  employes  a 
vice  principal,  when  engaged  in  the  per- 
formance of  the  said  powers  and  authority 
conferred  upon  him;  but  he  is  a  fellow 
servant  when  engaged  in  the  common  em- 
.  ployment  of  the  master.  Perras  v.  A.  Booth 
&  Go.,  84  N.  W.  789,  741,  82  Minn.  191. 

A  servant  stands  in  the  place  of  the 
principal  only  when  such  duties  or  powers 


pertaining  to  a  principal  and  which  are  ele- 
ments in  causing  the  Injury  complained  of 
are  delegated  to  him.  As  to  all  such  mat- 
ters he  is  a  co-servant  An  employd  in  a 
foundry  is  a  co-servant  with  the  foreman 
while  such  foreman  Is  throwing  a  box  on  a 
pile  of  iron  posts.  Dl  Marcho  v.  Builders' 
Iron  Foundry,  28  Atl.  661,  662,  18  R.  L  514. 

While  in  those  respects  which  demand 
of  the  owners  the  rendition  of  certain  du- 
ties toward  the  crew  the  master  of  the  crew 
must  and  does  represent  them,  and  by  his 
failure  or  neglect  would  entail  consequences 
upon  them  for  the  breach  of  the  obligation^ 
he  is,  notwithstanding  his  representative  and 
superior  position,  but  a  servant  employed 
with  the  others  of  the  ship's  company  upon 
the  vessel  in  the  service  of  its  owners;  but 
the  scope  of  the  service  varies  as  the  posi- 
tion of  individuals  employed  differs,  but  rel- 
atively to  the  general  undertaking  they  are- 
fellow  servants  engaged  in  a  common  em- 
ployment Gabrlelson  v.  Waydell,  31  N.  £. 
069,  970,  135  N.  Y.  1,  17  L.  R.  A.  228,  31  Am, 
St  Rep.  793. 

It  does  not  follow,  from  the  fact  that 
those  engaged  in  the  repair  of  the  track  are 
the  representatives  of  the  company,  so  that 
the  trainmen  can  recover  from  the  company 
for  their  negligence,  that  those  engaged  in 
the  repair  of  the  track  can  recover  for  the 
negligence  of  the  trainmen.  A  servant  may 
be  a  representative  of  the  company  in  one 
relation,  and  fellow  servant  and  co-employd 
in  another.  Grispln  v.  Babbitt,  81  N.  Y.  616^ 
37  Am.  Rep.  521.  Under  these  principles  the- 
foreman  of  a  bridge  gang  upon  a  railroad 
and  employes  operating  a  train  on  the  road 
are  fellow  servants,  in  the  sense  that  pre- 
cludes the  former  from  recovering  from  the- 
company  for  Injuries  resulting  from  the  neg- 
ligence  of  the  latter.  St  Louis,  A.  &  T.  R. 
Co.  V.  Welch,  10  S.  W.  629,  72  Tex.  298^  2. 
L.  R.  A.  839. 

Encased  in  same  parilenlar  work. 

To  constitute  fellow  servants  the  par- 
ties under  consideration  need  not  at  the  time 
be  engaged  in  the  same  particular  work.  It 
Is  suthcient  if  they  are  in  the  employ  of  the 
same  master,  engaged  in  the  same  common 
work,  and  performing  duties  and  services, 
for  the  same  general  purpose.  Specs  ▼. 
Boggs,  47  Atl.  875,  876,  198  Pa.  112,  52  L.  R. 
A.  933,  82  Am.  St  Rep.  702;  Lehigh  Valley 
Goal  Go.  V.  Jones,  86  Pa.  432,  439;  New 
York,  L.  B.  &  W.  R.  Go.  v.  Bell,  4  Atl.  50, 
51,  112  Pa.  400;  Lewis  ▼.  Seifert.  11  AU. 
514,  518,  116  Pa.  628,  2  Am.  St  Rep.  631; 
South  Florida  R.  Go.  v.  Weese,  13  So.  436, 
441,  32  Fla.  212;  Wright  ▼.  New  York  Gent 
R.  Go.,  25  N.  Y.  562,  565.  It  Is  enough  t«>^ 
bring  a  case  within  the  rule  that  the  mas- 
ter is  not  liable  to  one  servant  for  injuries 
resulting  from  the  negligence  of  a  fellow 
servant,  if  they  are  in  the  employment  or 
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the  same  master,  engaged  in  the  same  com- 
mon enterprise,  both  employed  to  perform 
duties  tending  to  accomplish  the  same  gen- 
eral purposes,  or,  in  other  words,  if  the  serv- 
ices of  each  in  his  particular  sphere  or  de- 
partment are  directed  to  the  accomplish- 
ment of  the  same  general  end.  Within  this 
rule  a  conductor  of  a  freight  train  and  a 
brakenian  on  such  train  are  fellow  serv- 
ants. New  England  R.  Oo.  v.  CJonroy,  20 
Sup.  Ot  85,  87,  175  U.  S.  323.  44  L.  Ed.  181. 

By  the  phrase  ''servants  working  to- 
gether and  at  the  same  time  and  place  and 
to  a  common  purpose,"  in  Fellow  Servant 
Act,  $  2  (Gen.  Laws  1891,  c.  24),  providing 
that  all  persons  who  are  engaged  in  the  com- 
mon service  of  certain  railway  corporations, 
and  who  while  so  engaged  are  working  to- 
gether at  the  same  time  and  place,  to  a  com- 
mon purpose,  etc.,  shall  be  feliow  servants, 
is  not  meant  that  two  servants  must  en- 
gage in  the  same  kind  of  work,  or  in  work 
which  brings  them  at  all  times  in  the  same 
place.  The  phrase  includes  a  railroad  hos- 
tler, whose  duty  it  is  to  bring  engines  into 
the  roundhouse,  and  a  boiler  washer  employ- 
ed therein,  where  neither  exercises  any  con- 
trol over  the  other.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Whltaker,  33  S.  W.  716,  717. 
11  Tex.  Civ.  App.  668. 

While  it  cannot  be  said  of  any  partic- 
ular duty  appertaining  to  the  service  of  a 
single  employ^  upon  a  railroad  train  that 
the  other  employes  are  his  co-servants  en- 
gaged in  the  discharge  of  duty  as  a  com- 
mon duty,  they  may  all  properly  be  regarded 
as  fellow  servants  in  the  common  service  of 
operating  the  road;  and  in  this  sense  those 
employed  in  facilitating  the  running  of  the 
trains  by  ballasting  the  track,  removing  ob- 
structions, tending  to  the  switches,  and  oth- 
er duties  of  a  like  nature,  as  well  as  those 
upon  the  trains  operating,  may  all  be  regard- 
ed as  fellow  servants  in  the  common  serv- 
ice. Manville  v.  Cleveland  &  T.  R.  Co.,  11 
Ohio  St.  417,  425.  See,  also,  Ohio  &  M.  R.  Co. 
V.  Tendall,  13  Ind.366,  74  Am.  Dec.  259;  Wil- 
son V.  Madison,  etc.,  R.  Co.,  18  Ind.  226; 
Slattery's  Adm'r  v.  Toledo  &  W^.  Ry.  Co., 
23  Ind.  81.  84. 

In  Gulf,  0.  &  S.  F.  Ry.  Co.  v.  Warner, 
35  S.  W.  864,  89  Tex.  475,  it  was  held  that 
service  means  the  thing  or  work  being  per- 
formed for  the  employer  at  the  time  of  the 
accident,  and  common  service  means  that 
which  pertains  equally  to  the  employes  said 
to  be  held  as  fellow  servants,  and  that  there- 
fore common  service  means  the  particular 
thing  or  work  being  performed  for  the  em- 
ployer at  the  time  of  the  accident,  and  out 
of  which  it  grew,  Jointly  by  the  employes  said 
to  be  held  as  fellow  servants.  Under  such 
definition  the  crevrs  of  separate  engines,  one 
engaged  in  switching  and  the  other  having 
additional  work,  were  not  engaged  in  com- 
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mon  service,  so  as  to  be  fellow  servants^ 
Masterson  v.  Galveston,  H.  &  S.  A.  Ry.  Co. 
(Tex.)  42  S.  W.  1001,  1002. 

All  persons  who  are  engaged  in  the 
common  service  of  a  railroad  corporation,^ 
and  who  while  so  engaged  are  working  to- 
I  gether  at  the  same  time  and  place  to  a  com- 
;  mon  purpose  of  same  grade,  neither  of  such 
!  being  intrusted  by  such  corporation  With 
!  any  superintendence  or  control  over  their 
i  fellow  employes,  are  fellow  servants  with 
I  each  other:  provided  that  nothing  herein 
I  contained  shall  be  so  construed  as  to  make 
;  any  agent  or  servant  of  such  corporation  li^ 
!  the  service  of  sucli  corporation  a  fellow  serv- 
i  ant  with  any  other  agent  or  servant  of  such 
j  corporation  engaged  in  any  other  department 
I  or  service  of  such  corporation.  Rev.  St.  Mo. 
1899,  $  2875. 

A  servant  may  be  engaged  by  the  day, 
week,  year,  or  by  piecework;  yet.  If  his 
employment  is  in  the  way  of  accomplishing 
a  result  which  other  employes  are  also  work- 
ing to  bring  about,  their  service  is  common. 
Ewan  V.  Lippencott,  47  N.  J.  Law  (18 
Vroom)  192,  198,  54  Am.  Rep.  148. 


Equality  of  authoiitj. 

A  fellow  servant  is  one  on  an  equality 
with  the  injured  person,  under  the  same  or 
common  control,  engaged  in  a  common  em- 
ployment or  the  same  line  of  employment. 
Kirk  V.  Atlanta  &  C.  Air  Line  Ry.  Co.,  94 
N.  C.  625,  627,  55  Am.  Rep.  621. 

Fellow  Servant  Act  (Gen.  Laws  1891, 
c.  24)  §  2,  reads  as  follows;  "That  all  per- 
sons who  are  engaged  in  the  common  service 
of  a  railway  cori>oration,  and  who  are  work- 
ing together  at  the  same  time  and  place  to 
a  common  purpose,  of  same  grade,  neither 
of  such  persons  being  intrusted  by  such 
corporations  with  any  superintendence  or 
control  over  his  fellow  employes,  are  fel- 
low servants  with  each  other,  providing  that 
nothing  shall  be  construed  as  to  make  em- 
ployes of  such  corporation  fellow  servants 
with  other  employes  of  such  corporations 
engaged  in  any  other  department  or  service 
of  such  corporation.*'  Mexican  Nat  Ry.  Co. 
V.  Finch,  27  S.  W.  1028,  1030.  8  Tex.  Civ. 
App.  409;  Sian  Antonio  &  A.  P.  Ry.  Co.  v. 
Manning,  60  S.  W.  177,  178,  20  Tex.  Civ. 
App.  504.  Thus,  under  the  statute,  a  rail- 
road hostler,  whose  duty  it  Is  to  bring  en- 
gines into  the  roundhouse,  and  a  boiler 
washer,  having  a  duty  of  cleaning  the  en- 
gines, having  no  authority  over  each  other, 
are  fellow  servants  as  a  matter  of  law. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Whlt- 
aker. 33  S.  W.  716,  717,  11  Tex.  Olv.  App. 

;668. 

i  The  meaning  of  fellow  servants  is  that 
I  they  are  of  equal  authority  and  engaged  In: 
;  a  like  or  similar  service  for  a  common  em- 
!  ployer.  and  engaged  in  such  manner  as  that 
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their  seyeral  employments,  united,  will  ac- 
complish one  common  result  for  the  employ- 
er, and  a  superior  fellow  servant  is  one 
hijfher  in  authority  than  another,  and  one 
whose  commands  and  directions  his  inferiors 
are  In  duty  bound  to  respect,  although  en- 
gaged at  the  same  manual  work.  Illinois 
Cent  E.  Oo.  t.  Coleman  (Ky.)  69  S.  W.  13, 
14. 

Ezerolse  of  master's  duties. 

At  common  law.  whenever  the  master 
delegates  to  any  officer,  servant,  agent,  or 
employ^,  high  or  low,  the  performance  of 
any  duly  which  devolves  upon  the  master 
himself,  then  such  officer,  servant,  agent, 
or  employd  stands  in  the  place  of  the  mas- 
ter, and  is  not  a  fellow  savant  with  the 
other  employes.  Hannibal  &  St.  J.  Ry.  Ck>. 
V.  Fox,  3  Pac.  820,  322,  31  Kan.  586;  How- 
ard y.  Denver  &  R.  O.  R.  Ck>.  (U.  S.)  26  Fed. 
837.  838. 

The  true  test  whether  an  employ^  oc- 
cupies the  position  of  a  fellow  servant  to 
another  employ^  or  is  the  representative  of 
the  master  is  to  be  found  not  from  the  grade 
or  rank  of  the  offending  or  injured  servant, 
but  is  to  be  determined  by  the  character  of 
the  act  being  performed  by  the  offending 
servant  which  caused  the  injury.  There 
are  certain  positive  duties  which  the  master 
must  perform,  and  the  person  who  dis- 
charges any  of  these  duties,  no  matter  what 
his  rank  or  grade,  no  matter  by  what  name 
he  may  be  designated,  cannot  be  a  fellow 
servant  He  is  an  agent,  and  the  rule  ap- 
plicable to  principal  and  agent  must  ap- 
ply; and  the  brakeman  of  a  train,  while 
signaling  the  train  following  his  own,  acts  as 
the  fellow  servant  of  the  fireman  of  the  train 
to  be  signaled.  Wheatley  v.  Philadelphia, 
W.  &  B.  R.  Co.  (Del.)  30  AU.  660,  661,  1 
Marv.  305. 

''Fellow  servants"  are  defined  to  be  those 
engaged  in  the  same  common  pursuit,  under 
the  same  general  control,  as  persons  employ- 
ed in  the  same  general  business  by  a  com- 
mon employer.  It  is,  however,  recognized 
that,  if  a  master  delegates  the  performance 
of  his  legal  and  contractual  duty  to  prepare 
the  place  or  apparatus  for  use,  the  dele- 
gatee,  in  performing  that  duty,  is  not  deem- 
ed a  fellow  servant  with  those  who  may 
afterwards  use  the  place  or  apparatus  so 
prepared.  The  rank  or  grade  of  the  person 
doing  the  work,  or,  indeed,  the  character  of 
his  general  duties,  does  not  control  the  ques- 
tion whether  he  is  a  co-employ6  with  others 
in  doing  any  specific  act  That  depends  on 
the  character  of  the  particular  service  in  the 
performance  of  which  he  is  charged  with 
negligence.  Okonski  v.  Pennsylvania  & 
Ohio  Fuel  Co.,  90  N.  W.  429,  431,  114  Wis. 
448;  Adams  v.  Iron  Cliffs  Co.,  44  N.  W.  270, 
278»   78   Mich.   271,   18   Am.    St   Rep.    441; 


Jackson  v.  Norfolk  &  W.  R.  Co.,  27  8.  £ 
278,  279,  43  W.  Va.  380,  46  L.  R.  A.  33T; 
^JB'lannegan  v.  Chesapeake  &  O.  Ry.  Co.,  21 
S.  B.  1028,  1029,  40  W.  Va.  436,  52  Am.  St 
Rep.  896;  Wilson  v.  Banner  Lumber  Co.,  32 
South.  460,  461, 108  La.  690. 

The  general  rule  that  all  servants  em- 
ployed by  the  same  master  and  working 
under  the  same  control  and  in  a  common 
employment  are  fellow  servants  has  been 
the  subject  of  much  dispute  as  to  its  prop- 
er limitations,  and  in  many  of  the  states  has 
been  relaxed  and  modified  in  consequence 
of  the  hardships  and  injustices  ground  out 
of  its  too  general  application,  so  that  the 
later  current  of  judicial  decision,  as  well  as 
legislative  action,  indicates  a  marked  depar- 
ture from  that  rule,  and  a  disposition  to  so 
limit  and  restrict  it  as  shall  make  the  mas- 
ter answerable  for  his  just  share  of  respon- 
sibility to  his  servant  for  injuries  sustained 
in  his  employment  Several  tests  have  been 
applied  in  determining  the  line  of  demarca- 
tion betwen  the  representative  of  the  master 
and  the  mere  servant,  and  among  them  is 
the  ruling  that  the  master  is  chargeable  for 
any  act  of  negligence  in  so  far  as  the  serv- 
ant is  charged  in  performance  of  the  mas- 
ter's duty  to  his  servants,  such  as  the  selec- 
tion of  competent  servants,  the  furnishing 
of  suitable  tools  and  instrumentalities,  the 
providing  of  a  reasonably  safe  place  in 
which  to  work,  which  may  be  guarded 
against  by  proper  diligence,  etc.  Thus, 
where  a  person  was  not  only  the  foreman  to 
direct  the  work  of  the  hands  under  him, 
but  also  was  to  provide  a  reasonably  safe 
place  for  them  to  work  consistent  with  the 
exigencies  of  the  situation,  he  was  a  vice 
principal,  and  not  a  fellow  servant  of  those 
working  under  him.  Anderson  v.  Bennett 
19  Pac.  765,  769,  16  Or.  515,  8  Am.  St  Rep. 
311;  Gilmore  v.  Northern  Pac.  R.  Co.  (U.  S.) 
18  Fed.  866,  870. 

A  person  employed  to  perform  any  of 
the  master's  duties  toward  his  servant  Is. 
while  that  relation  continues  and  in  respect 
to  such  duties,  not  a  fellow  servant  of  the 
latter.  So  It  is  held  that  where  one  em- 
ploy6  was  in  charge  of  a  certain  part  of  a 
roundhouse,  the  engines  there,  and  the  men 
necessary  to  care  for  them,  he  was  not  a 
fellow  servant  of  a  laborer  working  at  the 
time  under  his  orders,  at  least  in  respect 
to  acts  done  by  the  foreman  in  pursuance 
of  his  authority  over  the  branch  of  business 
under  his  charge.  Dayharsh  v.  Hannibal 
&  St  J.  R.  Co.,  15  S.  W.  554,  555, 103  Mo.  670, 
23  Am.  St  Rep.  900. 

If  the  duty  of  a  railroad  company  to 
use  due  care  in  keeping  the  road  and  cars 
in  repair  is  devolved  upon  servants,  their 
negligence  in  respect  thereto  is,  as  to  other 
employes,  not  the  negligence  of  fellow  serv- 
ants,  but  the  negligence  of  the  company. 
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Nevertheless  one  employed  by  a  cable  car 
company  to  watch  at  a  curve  of  the  track 
and  signal  trains  to  stop  or  continue  is  a 
fellow  servant  with  a  grlpman  of  a  motor 
car.  In  snch  a  case  the  grlpman  and  the 
watchman  are  both  in  a  proper  sense  en- 
gaged in  operating  the  car.  Murray  v.  St 
Louis,  O.  &  W.  Ry.  Co.,  12  S.  W.  252,  253, 
d8  Mo.  673,  5  L.  R.  A.  735,  14  Am.  St  Rep. 
661. 

The  conductor  of  a  train  is  the  repre- 
sentative of  the  company,  and  not  a  fellow 
servant  with  the  other  employes  operating 
the  same  train  under  his  orders.  Boatwrigbt 
V.  Northeastern  R.  Ck).,  25  S.  O.  128,  133. 

Ck>nductor8  who  are  charged  with  the 
duty  of  handling  switches  or  of  driving 
trains  are^  so  far  as  actions  against  the 
common  master  for  negligence  are  concern- 
ed, not  vice  principals,  but  the  fellow  serv- 
ants of  all  other  employes  engaged  in  the 
conunon  object  of  securing  a  safe  passage 
of  trains.  St  Louis,  I.  M.  &  S.  R.  Co.  v. 
Needham,  63  Fed.  107,  109,  11  0.  0.  A.  56, 
25  L.  R.  A.  833.  Contra,  see  Mase  v.  Northern 
Pac.  R.  Co.  (U.  S.)  57  Fed.  283,  286. 

The  supervisors  of  the  track  of  a  rail- 
road company  and  the  inspectors  of  its  ma- 
chinery virtually  represent  the  company, 
and  the  company  is  not  excused  from  an- 
swering to  one  of  the  employes,  injured  by 
their  negligence,  on  the  ground  that  they 
were  fellow  servants  of  said  injured  em- 
ployd.  Long  ▼.  Pacific  R.  R.,  65  Mo.  225, 
229. 

A  roadmaster  of  a  railroad,  upon  whom 
is  imposed  the  duty  of  directing  the  repairs 
of  the  road  and  keeping  the  road  in  safe 
condition,  is  in  the  line  of  his  duty  the  rep- 
resentative of  the  master,  the  representative 
of  the  company,  and  is  not  a  fellow  servant 
with  brakemen  on  a  train.  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Moore,  1  Pac.  644,  645,  81  Kan. 
197. 

A  fellow  servant  is  generally  held  to  be 
any  one  serving  the  same  master  and  un- 
der his  control,  whether  equal,  inferior,  or 
superior.  Where  a  railroad  company  puts 
a  foreman  in  charge  of  a  gang  of  laborers, 
with  power  to  discharge  them,  subject  to 
the  approval  of  the  supervisor,  and  makes  it 
bis  duty  to  see  that  the  laborers  faithfully 
perform  their  duty,  such  foreman  must  tn 
the  performance  of  his  duties  to  those  labor- 
ers under  him,  be  regarded  as  the  represen- 
tative of  the  railroad  company,  and  not  a 
fellow  servant,  and  therefore,  if  through 
his  neglect  of  duty  one  of  the  laborers  in 
the  performance  of  his  duty  is  injured,  he 
may  recover  of  the  railroad  company  all 
damages  sustained.  Criswell  v.  Pittsburg, 
St  L.  ft  a  Ry.  Co.,  80  W.  Va.  798»  814,  6 
S.  E.  3L 


Xeeplac  maehliicry,  eio.,  la  repair. 

Where  an  employer  provides  some  other 
person  than  himself  to  see  that  his  servants 
are  famished  with  a  safe  place  to  work, 
and  with  suitable  machinery  and  applian- 
ces kept  in  good  repair,  the  person  to  whom 
such  duty  is  delegated,  no  matter  what  his 
rank  or  grade,  cannot  be  a  servant  in  the 
sense  or  nature  of  the  rule  applicable  to  in- 
juries occasioned  by  fellow  servants.  Such 
person  is  an  agent,  and  is  generally  called 
in  the  law  a  "vice  principal."  Under  this 
definition  one  employed  to  see  that  docks 
on  which  lumber  was  moved,  and  which 
were  from  7  to  16  feet  above  the  ground, 
were  kept  in  good  repair,  was  a  vice  prin- 
cipal, and  not  a  fellow  servant,  as  to  such 
duties.  Van  Dusen  v.  Letellier,  44  N.  W. 
572,  575,  78  Mich.  492. 

When  a  master  has  furnished  suitable 
structures,  means,  and  appliances  for  the 
prosecution  of  a  business,  all  persons  em- 
ployed by  him  in  cariying  on  the  business 
by  the  use  of  the  means  furnished,  Including 
those  who  use  the  means  directly  in  the 
prosecution  of  the  business,  those  who  main- 
tain them  in  a  condition  to  be  used,  and 
those  who  adapt  them  to  use  by  new  ap- 
pliances and  adaptations  incidental  to  their 
use,  are  fellow  servants  in  the  general  em- 
ployment and  business.  One  employed  in 
the  care,  supervision,  and  keeping  in  ordi- 
nary repair  of  the  means  and  appliances 
used  in  a  business,  is  engaged  in  the  com- 
mon service.  Thus,  a  person  charged  with 
the  duty  of  keeping  the  track  of  a  railway 
in  repair  (Waller  v.  Southeastern  Ry.  Co., 
2  Hurl.  &  C.  102)^  the  chief  engineer  on  a 
steam  vessel,  whose  duty  it  was  to  see  that 
the  machinery  was  kept  in  order  (Searle  v. 
Lindsay,  11  0.  B.  [N.  S.]  429),  an  "under- 
looker**  in  a  mine,  whose  duty  it  was  to  ex- 
amine the  roof  of  the  mine  and  prop  it 
when  dangerous  (Hall  v.  Johnson,  3  Hurl.  & 
C.  589),  the  general  foreman  and  manager 
of  extensive  builders  and  contractors  (Gal- 
lagher V.  Piper,  16  C.  B.  [N.  S.]  669),  and  the 
superintendent  having  the  general  charge 
and  management  of  a  large  manufacturing 
establishment  and  having  the  management 
of  lighting  the  mill  and  manufacturing  gas 
for  that  purpose  (Albro  v.  Agawam  Canal,  60 
Mass.  [6  Cush.]  75),  were  all  held  to  be  serv- 
ants. In  all  the  above  cases  the  persons 
employed  to  have  the  charge  and  superin- 
tendence of  structures,  machines,  or  appli- 
ances were  held  to  be  fellow  servants  with 
those  employed  in  using  them.  Johnson  v. 
Boston  Towboat  Co.,  135  Mass.  209,  212,  46 
Am.  Rep.  458. 

The  business  of  providing  safe  machin- 
ery and  keeping  it  in  repair  is  distinct  from 
the  business  of  handling  and  moving  it 
and  these  are  separate  and  independent  de- 
partments of  service,  though  the  same  per- 
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son  may  by  turns  render  service  in  each,  and 
the  person  engaged  in  the  former  represents 
the  employer,  and  in  that  business  is  not  the 
fellow  servant  with  one  engaged  in  the  lat- 
ter. Northern  Pac.  Ry.  Co.  v.  Herbert,  6 
Sup.  Ct  590,  596,  116  U.  S.  642,  29  L.  Ed. 
755. 

A  person  employed  to  keep  machinery 
in  order  is  not  a  fellow  servant  of  one  em- 
ployed to  operate  the  machinery.  **To  pro- 
vide machinery  and  keep  it  in  repair,  and  to 
use  it  for  the  purpose  for  which  it  was  in- 
tended, are  very  distinct  matters.  They  are 
not  employments  in  the  same  common  busi- 
ness, tending  to  the  same  common  results. 
The  one  can  properly  be  said  to  begin  only 
when  the  other  ends.  The  two  persons  may 
indeed  work  under  the  same  master  and  re- 
ceive pay  from  the  same  source.  But  this 
is  not  sufficient.  They  must  be  at  the  time 
engaged  in  a  common  purpose  or  employment 
in  the  same  general  business."  Shanny  v. 
Androscoggin  Mills,  66  Me.  420,  426. 

It  is  a  well-known  fact  that  in  many 
manufacturing  establishments,  as  well  as  in 
divers  other  lines  of  employment,  the  or- 
dinary employes  are  expected  and  required 
to  set  up,  adjust,  repair,  or  even  manufac- 
ture the  tools,  implements,  and  machinery 
with  which  their  work  is  done.  In  such 
cases  there  can  be  no  doubt  that  setting  up 
and  adjusting  the  machinery  and  using  it 
are  parts  of  the  same  employment,  and  the 
person  doing  the  one  is  a  fellow  servant 
with  him  who  does  the  other,  and  the  em- 
ployer may  at  his  pleasure  divide  these  spe- 
cies of  service  into  two  departments  or  com- 
bine them  in  one.  Where  they  are  divided, 
and  committed  to  different  bodies  of  service, 
undoubtedly  an  injury  to  a  servant  of  one 
class,  resulting  from  the  negligence  of.  a 
servant  of  the  other  class,  entitles  the  servant 
injured  to  Invoke  the  doctrine  of  respondeat 
superior.  Whether  in  any  given  case  the 
two  species  of  service  form  two  depart- 
ments or  one  depends  upon  whether  the 
same  servants  are  employed  by  the  master 
to  perform  both  lines  of  service,  and  so  be- 
comes a  question  of  fact  and  not  law.  Thus, 
where  a  machinist  was  injured  by  the  burst- 
ing of  a  new  emery  wheel,  which  had  just 
been  set,  the  bursting  being  caused  by  the 
imperfect  and  improper  manner  in  which 
it  was  set,  the  question  whether  the  ma- 
chinist and  the  servants  who  set  the  wheel 
were  fellow  servants  was  one  of  fact  for 
the  Jury.  Holton  v.  Daly,  4  111.  App.  (4* 
Bradw.)  25,  27,  28. 

Employers  of  labor  do  not  guaranty  to 
their  employes  the  faithfulness  and  dili- 
gence of  their  co-laborers  in  carrying  on  the 
business,  or  in  keeping  the  machinery  in 
such  repair  or  the  works  in  such  condition 
that  they  shall  be  always  safe.  This  is  a 
part  of  the  hazard  which  th«  employes  im- 


pliedly assume  themselves  whenever  they 
enter  into  services  with  each  other.  Beau- 
lieu  y.  PorUand  Co.,  48  Me.  291,  295,  296. 

I«aborers  on  bwlliHngg, 

It  is  only  when  the  servant  by  whose 
acts  of  negligence  other  servants  of  the  com- 
mon employer  have  received  injury  is  the 
"alter  ego"  of  the  master,  to  whom  the  em- 
ployer has  left  everything,  that  the  middle- 
man's negligence  is  the  negligence  of  the 
employer,  for  which  the  latter  is  liable;  for 
example,  where  the  middleman  or  superior 
servant  employs  and  discharges  the  subal- 
terns, and  the  principal  withdraws  from  the 
business,  or  where  the  business  Is  of  such  a 
nature  that  it  is  necessarily  committed  to 
agents,  as  In  the  case  of  corporations,  the 
principal  is  liable  for  the  neglect  or  omis- 
sions of  duty  of  the  superior  servant,  in  se- 
lecting such  servants.  But  the  mere  fact 
that  the  careless  and  negligent  servant  is 
placed  in  superintendence  over  the  others 
does  not  constitute  an  exception  to  the  gen- 
eral rule.  Where  partners  themselves  op- 
erated a  brewery,  and  employed  a  competent 
carpenter  to  make  repairs  for  the  purpose 
of  koeping  the  brewery  in  a  safe  condition, 
they  were  not  liable  for  the  negligence  of 
such  carpenter  in  omitting  to  examine  and 
keop  the  building  in  repair,  in  consequence 
of  which  another  servant  was  injured.  Ma- 
lone  V.  Hathaway,  64  N.  Y.  5,  9. 

A  laborer,  employed  in  mixing  mortar 
by  a  contractor  on  a  building,  was  a  fel- 
low servant  of  the  carpenters  and  masons 
employed  on  the  same  building  by  the  same 
contractor,  and  where  he  was  injured  through 
the  falling  of  a  stage  on  which  the  masons 
were  at  work,  whether  the  falling  was 
caused  by  the  negligence  of  the  carpenters  or 
of  the  masons,  it  was  the  negligence  of  a  fal- 
low servant,  for  which  the  contractor  was 
not  liable.  Kelley  v.  Norcross,  121  Mass. 
508,  509,  510. 

Where  an  employer  furnishes  suitable 
materials  and  employs  competent  carpenters 
to  construct  scaffolding  to  be  used  by  them 
in  putting  the  cornice  upon  a  building,  and 
the  same  scaffolding  is  subsequently  used 
by  painters  hired  to  paint  the  cornice,  the 
carpenters  who  construct  the  scaffolding  and 
the  painters  are  fellow  servanta  Hoar  y. 
Merritt,  29  N.  W.  15,  16,  62  Mich.  386. 

The  owners  of  a  building  employed  a 
carpenter  to  superintend  the  job  of  making 
certain  repairs.  When  it  became  necessary 
to  put  on  the  gutters  they  told  the  carpenter 
a  staging  was  needed  for  that  purpose,  and 
one  was  erected  under  his  direction.  The 
owner  then  employed  a  coppersmith  to  put  on 
the  gutters,  and  the  man  employed  for 
that  purpose  was  injured  by  the  fall  of  the 
staging,  which  had  been  improperly  con- 
structed.   The   owners  did  not  retain  any 
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charge  or  direction  of  the  work  of  putting 
up  the  staging,  but  intrusted  that  entirely 
to  the  carpenter.  Under  these  circmnstan- 
ces  the  carpenter  and  the  man  employed 
to  put  on  the  gutters  were  fellow  servants, 
and  the  owners  were  not  liable  for  the  Injury 
resulting  from  the  negligence  of  the  carpen- 
ter.   Killea  y.  Faxon,  125  Mass.  485,  486. 

If  a  foreman  had  the  full  charge  and 
control  of  a  building  and  the  men  employed 
therein  delegated  to  him  by  defendant,  and 
his  agency  covered  the  entire  building,  and 
his  capacity  and  discretion  dominated  over 
tt,  he  was  not  a  fellow  servant  of  the  car- 
penters employed.  Slater  v.  Chapman,  35  N. 
W.  106,  108,  67  Mich.  523,  11  Am.  St  Rep. 
688. 

A  person  engaged  to  superintend  the  car- 
penter work  on  a  city  building  and  a  mason 
employed  in  knocking  out  the  underpinning 
are  fellow  servants.  Olmstead  v.  City  of 
Raleigh,  41  S.  E.  292,  130  N.  C.  243. 

Ttength  of  employment. 

It  is  the  quality,  not  the  length  of  time, 
iKT  the  extent  of  the  work,  which  fixes  the 
existence  or  nonexistence  of  fellow  serv- 
ants. The  servant  may  be  engaged  by  the 
day,  week,  or  year,  or  by  piece  work;  yet, 
If  his  employment  is  in  the  way  of  accom- 
plishing a  result  which  other  employes  are 
also  working  to  bring  about,  their  service  is 
common.  The  length  of  time  in  which  the 
person  is  engaged  in  work  does  not  deter- 
mine the  nature  of  the  service  in  respect 
to  the  liability  of  the  master  for  the  serv- 
ant's acts  or  for  injuries  to  him.  Defendant, 
the  owner  of  a  sawmill,  gave  an  order  to 
certain  machinists  to  make  some  alterations 
in  the  gear  of  the  water  wheel.  These  ma- 
chinists sent  the  plaintiff  and  another  work- 
man to  do  the  work,  and  it  was  understood 
between  these  workmen  and  defendant  that 
the  mill  would  run  at  such  times  as  they 
were  not  actually  at  work  upon  the  wheel. 
While  they  were  at  work  on  the  wheel  the 
engineer  of  the  defendant  negligently  started 
the  wheel,  injuring  the  plaintiff.  Held,  that 
plaintiff  was  a  servant  of  the  defendant  en- 
gaged in  a  common  employment  with  the 
engineer.  Ewan  v.  Lippincott,  47  N.  J.  Law 
(18  Vroom)  102,  198,  54  Am.  Rep.  148. 

Mill  employes. 

The  overseer  of  the  slashing  room  In  a 
cotton  mill  is  a  fellow  servant  of  the  second 
foreman  in  the  machine  shop  department, 
whose  duty  It  is  to  oversee  the  repairing  of 
the  machinery  of  any  of  the  departments, 
and  to  report  to  the  overseer  of  that  de- 
partment, subject,  however,  to  the  order  of 
his  immediate  foreman  and  the  general  su- 
perintendent, who  has  control  and  direction 
of  all  the  employes.  Brodeur  v.  Valley  Palls 
Co.,  17  Atl.  54,  16  R.  I.  44a 


An  operative  in  the  employment  of  a  cot- 
ton mill  is  a  fellow  servant  with  the  super- 
intendent of  the  mill,  so  that  the  company 
cannot  be  held  liable  for  injuries  sustained 
by  the  operative,  caused  by  the  negligence 
of  the  superintendent.  Albro  v.  Agawam  Ca- 
nal Co.,   60  Mass.   (6  Gush.)  75. 

The  operator  of  a  blast  furnace,  having 
charge  of  the  inside  work  of  a  furnace,  is 
a  fellow  servant  with  the  engineer  of  a 
locomotive  used  by  the  same  company  in 
moving  cars  on  its  premises,  though  the 
foundry  department  and  the  department  in 
which  the  engineer  works  are  separate  and 
under  the  charge  of  different  foremen. 
Adams  V.  Iron  Cliffs  Co.,  44  N.  W.  270,  276, 
78  Mich.  271, 18  Am.  St  Rep.  441. 

One  who  works  at  odd  jobs  around  the 
mill  yard  of  a  corporation  operating  a  saw- 
mill and  salt  block,  and  occasionally  loads 
salt  on  a  barge  for  market,  is  a  fellow  serv- 
ant of  men  in  the  salt  warehouse  handling 
barrels.  Sell  v.  Charles  Reltz  &  Bros.  Lum- 
ber Co.,  70  Mich.  479,  38  N.  W.  451. 

Miners  and  other  enipIoy6s. 

Where  an- Injury  is  caused  to  a  workman 
in  a  mine  by  reason  of  the  negligence  of  one 
who  is  not  in  any  true  sense  a  mere  foreman, 
or  department  leader  or  subchief  in  a  given 
sphere  of  mining  operation,  but  whose  agen- 
cy covers  the  entire  mine  and  the  entire 
control  of  the  work,  such  negligence  is  not 
the  negligence  of  a  fellow  servant  Ryan 
V.  Bagaley,  15  N.  W.  72,  50  Mich.  179,  45  Am. 
Rep   35. 

A  foreman  In  a  coal  mine,  whose  duty 
it  is  to  direct  10  or  12  men  what  to  do  and 
to  prop  the  roofs  of  rooms  with  timber,  to 
Inspect  them  and  to  see  if  they  are  safe, 
and  to  drill  holes  In  the  face  of  the  rooms, 
charging  them  with  powder,  and  fire  them, 
but  who  is  subject  to  the  orders  of  the  pit 
boss  and  superintendent,  is  the  fellow  serv- 
ant of  the  laborer  under  his  direction,  who 
is  injured  in  performing  his  duty  of  shoveling 
and  removing  coal  and  dirt  and  assisting  the 
foreman  in  his  work.  What  Cheer  Coal  Co. 
V.  Johnson  (U.  S.)  56  Fed.  810,  812,  6  C.  C.  A. 
148. 

The  runner  of  a  steam  engine  employed 
in  lowering  men  and  material,  hoisting  rock 
in  sinking  a  shaft,  is  a  fellow  servant  in 
the  same  line  or  department  of  service,  with- 
in the  rule  exempting  the  employer  from 
liability  for  the  negligence  of  those  in  the 
same  line  of  employment,  with  the  men  in 
the  shaft  engaged  in  excavating  it  and  load- 
ing the  rock  to  be  hoisted.  He  was  as 
truly  in  the  same  line  of  employment  as 
though  he  had  been  engaged  in  carrying  the 
material  up  on  his  back  as  in  the  early  days 
of  life.  Buckley  v.  Gould  &  Curry  Silvei 
Min.  Co.  (U.  S.)  14  Fed.  833,  834. 
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A  lal)orer  employed  In  various  kinds  of 
work  about  a  mine  on  the  surface  la  not  a 
fellow  senrant  with  the  miners.  James  v. 
Bmmett  Mln.  Co.,  21  N.  W.  361,  865,  66  Mich. 
836. 

A  running  boss  and  a  driver  boss  are 
fellow  servants.  Lehigh  Valley  Ck>al  Ck).  v. 
Jones,  86  Pa.  432,  439. 

Officers,  erewy  eto^  of  Teasel* 

One  to  whom  his  employer  commits  the 
entire  charge  of  the  business,  with  power  to 
choose  his  own  assistants  and  to  control 
and  discharge  them  as  freely  and  fully  as 
the  principal  himself  could,  is  not  a  fellow 
servant  with  those  employed  under  him. 
Thus,  where  a  stevedore  commits  the  entire 
charge  of  unloading  a  vessel  to  his  foreman, 
with  power  to  choose  his  own  assistants, 
with  the  power  to  control  and  discharge  them 
as  fully  and  freely  as  the  principal  could, 
such  foreman  is  not  a  fellow  servant  with 
those  employed  under  him.  Brown  v.  Sen- 
nett,  9  Pac.  74,  76,  68  Cal.  225,  58  Am.  Rep.  & 

Though  conflicting  decisions  on  the  ques- 
tion may  be  found  in  courts,  there  are  numer- 
ous respectable  authorities  which  classify  the 
subordinate  officers  of  a  ship  as  fellow  serv- 
ants with  the  members  of  the  crew,  who  are 
subject  to  their  orders,  and  the  prevailing 
opinion  is  that,  when  the  master  is  on  board, 
the  subordinate  officers  and  seamen  are  fel- 
low servants.  United  States  v.  Huff  (U.  S.) 
13  Fed.  630;  Halverson  v.  Nisen  (U.  S.) 
11  Fed.  Cas.  310;  Olson  v.  Clyde,  32  Hun, 
425;  The  Oity  of  Alexandria  (U.  S.)  17 
Fed.  390;  Loughlln  v.  State,  105  N.  Y.  159, 
11  N.  B.  371;  Malone  v.  Western  l^ransp. 
Co.,  16  Fed.  Cas.  561;  The  B.  B.  Ward, 
Jr.  (U.  S.)  20  Fed.  702;  Benson  v.  Goodwin, 
147  Mass.  237,  17  N.  B.  517.  Under  these 
definitions,  where  the  master  is  on  board, 
the  second  mate,  who  superintends  the  reel- 
ing man  of  a  hawser,  is  a  fellow  servant  with 
the  reel  man  turning  the  reel.  The  Egyptian 
Monarch  (U.  S.)  36  Fed.  773,  776. 

The  carpenter,  the  porter,  and  the  stew- 
ardess of  a  steamship,  all  of  whom  have 
signed  shipping  articles,  are  fellow  serv- 
ants, though  the  former  belongs  to  that  divi- 
sion of  the  ship's  company  known  as  the  deck 
department,  and  the  two  latter  to  the  stew- 
ard's department;  such  division  being  made 
merely  for  the  convenience  of  administra- 
tion. Quebec  S.  S.  Co.  v.  Merchant,  10  Sup. 
Ct  397,  398,  133  U.  S.  375,  33  L.  Ed.  656. 

A  grain  trimmer,  employed  by  a  contract- 
or to  assist  in  trimming  the  grain  with  which 
the  vessel  is  being  loaded,  is  not  a  fellow 
servant  of  a  sailor  on  the  ship.  Crawford  v. 
The  Wells  City  (U.  S.)  38  Fed.  47,  48. 

A  person  engaged  as  the  mate  of  a  boat 
and  the  captain  thereof  are  fellow  servants. 
Oaniff  V.  Blanchard  Nav.  Co.,  33  N.  W.  744, 
748,  66  Mich.  638,  11  Am.  St  Rep.  541. 


HaOroad  employes. 

Prima  facie  all  servants  of  a  common 
master  employed  in  the  railway  service  are 
fellow  servants.  Mele  v.  Delaware  &  H. 
Canal  Co.,  14  N.  T.  Supp.  630,  631,  59  N.  Y. 
Super.  Ot  (27  Jones  &  S.)  367;  McGowan  v. 
St  Louis  &  I.  M.  R.  Co.,  61  Mo.  528,  632. 

"All  who  are  engaged  in  accomplishing 
the  ultimate  purpose  in  view — ^that  is,  the 
running  of  the  road — must  be  regarded  as 
engaged  in  the  same  general  business,  with- 
in the  meaning  of  the  rule."  Hard  v.  Ver- 
mont &  0.  R.  Co.,  32  Vt  473;  Lagrone  v. 
Mobile  A  O.  R.  Co.,  7  South.  432,  433,  67 
Miss.  592;  0*Connell  v.  Baltimore  &  O.  R. 
Co.,  20  Md.  212,  83  Am.  Dec.  549;  Wonder 
V.  Baltimore  A  O.  R.  Co.,  32  Md.  411,  417, 
3  Am.  Rep.  143. 

There  is  a  dearth  of  authority  as  to 
what  employes  of  railroad  companies  are 
fellow  servants,  but  the  general  rule  is  that 
where  they  are  employed  in  the  same  field 
of  labor  and  for  the  common  purpose  of 
operating  the  train,  where  they  receive  the 
same  orders  and  agree  as  to  the  movements 
of  the  train,  they  are  fellow  servants.  In 
3  Elliott,  R.  R.  S  1330,  it  Is  said:  "In  most 
of  the  states  all  the  trainmen  engaged  in  the 
operation  of  the  train  are  held  to  be  fellow 
servants."  A  conductor  and  engineer  on  a 
train  are  fellow  servants.  Bdmonson  v.  Ken- 
tucky Cent  Ry.  Co.,  49  S.  W.  200,  201,  105 
Ky.  479. 

As  to  trainmen  on  same  train  as  fel- 
low servants,  see  Dow  v.  Kansas  Pac. 
Ry.  Co.,  8  Kan.  642,  644;  Cougrave  v.  South- 
em  Pac.  R.  Oo.,  26  Pac.  176,  176,  88  Gal. 
360;  International  &  G.  N.  R.  Co.  v.  Moore, 
41  S.  W.  70,  16  Tex.  av.  App.  51;  Naah- 
ville,  C.  A  St  L.  Ry.  Co.  v.  Wheless,  78  Tenn. 
(10  Lea)  741,  744,  43  Am.  Rep.  317;  Mc- 
Gowan V.  St  Louis  &  I.  M.  R.  Co.,  61  Mo. 
528,  532;  St  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Needham,  68  Fed.  107,  109,  11  C.  C.  A.  56, 
26  L.  R.  A.  833;  New  England  R.  Co.  v. 
Conroy.  20  Sup.  Ct  86,  87,  176  U.  S.  323, 
44  L.  Ed.  181;  Baltimore  &  O.  R.  Go.  v. 
Baugh,  13  Sup.  Ct  914,  920,  149  U.  S.  368, 
37  L.  Ed.  772;  Jackson  v.  Norfolk  &  N.  R. 
Co.,  27  S.  E.  278,  279,  43  W.  Va.  380,  46 
L.  R.  A.  337;  Sherman  v.  Rochester  &  S. 
R.  Co.,  17  N.  Y.  153,  157.  Contra,  see  Ross? 
V.  Chicago,  M.  &  St  P.  Ry.  Co.  (U.  S.)  8  Fed. 
544;  Mase  v.  Northern  Pac.  R.  Co.  (U.  S.)  67 
Fed.  283,  286;  Chicago,  M.  &  St  P.  Ry.  Co. 
V.  Ross,  5  Sup.  Ct  184.  190,  112  U.  S.  377,  28 
L.  Ed.  787;  Boatwrlght  v.  Northeastern  R. 
Co.,  25  S.  C.  128, 133. 


Trainmen  on  one  train  are  fellow 
ants  of  trainmen  on  another  train  belonging 
to  the  same  company.  Randall  v.  Balti- 
more &  O.  R.  Co.,  3  Sup.  Ct  322,  825,  109 
U.  S.  478,  27  L.  Ed.  1008.  See,  also,  Grattis 
V.  Kansas  City,  P.  &  G.  R.  Co.,  66  S.  W.  108, 
153  Mo.  380,  48  L.  R.  A.  399,  77  Am.  St  Rep^ 
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721;  Masterson  v.  Galveston,  H.  &  S.  A.  By. 
Go.  (Tex.)  42  S.  W.  1001,  1002;  Baltimore 
Trust  &  Guaranty  Oo.  v.  Atlantic  Traction 
Go.  (XT.  S.)  69  Fed.  358»  350;  Baltimore  & 
O.  B.  Go.  ▼.  Andrews,  60  Fed.  728,  733,  1 
O,  0.  A.  636,  17  L.  B.  A.  190;  Van  Avery 
V.  Union  Pac.  By.  Oo.  (U.  S.)  85  Fed.  40; 
Howard  v.  Denver  &  B.  Q.  By.  Co.  (U.  S.) 
26  Fed.  837,  838;  Cakes  v.  Mase,  17  Sup. 
Gt  345,  165  U.  S.  3^.  41  L.  Ed.  746;  North- 
em  Pac.  B.  Co.  V.  Poirier,  17  Sup.  Ct  741, 
743.  167  U.  S.  48,  42  L.  Ed.  72;  Wheat  ley 
V.  Philadelphia,  W.  &  B.  B.  Go.  (Del.)  80 
Atl.  660,  661,  1  Marv.  805;  Jenkins  v.  Bich- 
mond  &  D.  B.  Co.,  18  S.  B.  182,  183.  39 
S.  G.  507,  89  Am.  St  Bep.  750;  Norfolk  & 
W.  B.  Co.  V.  Donnelly's  Adm'r,  14  S.  B.  692, 
694,  88  Va.  853;  McMaster  v.  Illinois  Cent 
By.  0>.,  4  South.  59,  65  Miss.  264,  7  Am. 
St  Bep.  653;  Pittsburg,  H.  W.  A  G  By. 
Go.  V.  Devinney,  17  Ghio  St  197,  210. 

Trainmen  and  yardmen  are  fellow  serv- 
ants. Beuhring's  Adm'r  v.  Chesapeake  & 
O.  By.  Co.,  16  S.  E.  435,  37  W.  Va.  502; 
New  York  &  N.  E.  B.  Co.  v.  Hyde  (U.  S.) 
56  Fed.  188,  192,  5  C.  C.  A.  461;  Keyes  v. 
Pennsylvania  Go.  (Pa.)  3  Atl.  15,  16;  But- 
ledge  V.  Missouri  Pac.  By.  Co.,  24  S.  W.  1053, 
1056.  123  Mo.  12L 

Trackmen  are  not  fellow  servants  of 
those  in  charge  of  the  train.  Howard  v. 
Delaware  &  H.  Canal  Co.  (IT.  S.)  40  Fed. 
195,  197.  6  L.  B.  A.  75;  Schlereth  v.  Mis- 
souri  Pac.  By.  Co.,  21  S.  W.  1110,  1113,  115 
Mo.  87;  Swadley  v.  Same,  24  S.  W.  140, 
141,  118  Mo.  268,  40  Am.  St  Bep.  366; 
Sullivan  V.  Same.  10  S.  W.  852,  854,  97  Mo. 
113;  St  Louis  &  S.  F.  By.  Co.  v.  Weaver, 
11  Pac.  408,  417,  35  Kan.  412,  57  Am.  Bep. 
176.  Contra,  see  Schultz  v.  Chicago  ft  N. 
W.  By.  Co.,  31  N.  W.  321.  323,  67  Wis. 
GIB,  58  Am.  Bep.  881;  Howland  v.  Mil- 
waukee, L.  S.  &  W.  By.  Co.,  11  N.  W.  529. 
530,  54  Wis.  226;  Heine  v.  Chicago  &  N. 
W.  By.  Co.,  17  N.  W.  420,  421,  58  Wis.  525; 
Cnifford  V.  Gld  Colony  B.  Co.,  6  N.  B.  751, 
752,  141  Mass.  564;  King  v.  Boston  &  W. 
B.  CJorp.,  63  Mass.  (9  Gush.)  112,  114;  Far- 
well  ▼.  Boston  &  W.  B.  Corp.,  45  Mass.  (4 
Mete.)  49,  61,  88  Am.  Dec.  339;  Connelly  v. 
Minneapolis  E.  By.  Co.,  35  N.  W.  582,  583, 
88  Minn.  80;  Oolllns  v.  St  Paul  &  S.  O.  B. 
Co.,  14  N.  W.  60,  61.  30  Minn.  31;  Foster 
V.  Minnesota  Cent  By.  Co.,  14  Minn.  360, 
364  (Gil.  277,  281);  Parker  v.  Hannibal  & 
St  J.  B.  Co.,  19  S.  W.  1119,  1123,  109  Mo. 
362,  18  L.  B.  A.  802;  Nay  lor  v.  New  York 
Cent  &  H.  B.  B.  Co.  (U.  S.)  33  Fed.  801; 
Van  Wickle  v.  Manhattan  By.  Co.  (U.  S.) 
32  Fed.  278;  Northern  Pac.  B.  Co.  v.  Hambly, 
14  Sup.  Ct  983,  984,  154  U.  S.  349,  38  L.  Ed. 
1009;  Elliott  v.  Chicago,  M.  &  St  P.  By. 
Co.,  41,  N.  W.  758,  760,  5  Dak.  523,  8  L.  B. 
A.  363;  Fagundes  v.  Central  Pac.  B.  Go.,  21 
Pac.  437,  79  Gal.  97,  3  L.  B.  A.  824;  Mele 
V.  Delaware  &  H.  Canal  Co.,  14  N.  Y.  Supp. 
630,  631,  50  N.  Y.  Super.  Gt  367;  Whaalan 


V.  Mad  Blver  &  L.  E.  B.  Co.,  8  Ghlo  St  249^ 
256. 

Car  inspectors  and  repairers  are  not  fel- 
low servants  with  the  trainmen.  Condon  v. 
Missouri  Pac.  By.  Co.,  78  Mo.  567,  573;  Mis- 
souri Pac.  By.  Co.  v.  Dwyer,  12  Pac  352, 
361,  36  Kan.  58;  St  Louis,  A.  &  T.  By.  Co. 
of  Texas  v.  Putnam,  20  S.  W.  1002,  1  Tex. 
Civ.  App.  142;  Daniels  v.  Union  Pac.  By. 
Ck).,  23  Pac  762,  6  Utah,  357.  Contra,  see 
Smith  V.  Potter,  9  N.  W.  273,  275,  46  Mich. 
258,  41  Am.  Bep.  161;  Peterson  v.  Chicago  & 
N.  W.  By.  Co.,  34  N.  W.  260,  263,  67  Mich. 
102,  11  Am.  St  Bep.  564;  Besel  v.  New  York 
(>nt  ft  H.  B.  B.  Co.,  70  N.  Y.  171, 173;  Nash- 
ville^  G.  ft  St  L.  By.  Go.  v.  Foster,  78  Tenn. 
(10  Lea)  351;  St  Louis,  A.  ft  T.  By.  Go.  v. 
Triplett,  15  S.  W.  831,  833,  54  Ark.  289,  11  L. 
B.  A.  773;  Gilman  v.  Eastern  B.  Corp.,  92 
Mass.  (10  Allen)  236,  238,  87  Am.  Dec  636; 
Id.,  95  Mass.  (18  Allen)  438,  440,  90  Am.  Dec 
210. 

The  master  mechanic  and  mechanics 
are  fellow  servants  with  the  trainmen. 
Hard  v.  Vermont  &  C.  B.  Co.,  32  Vt  473, 
481;  Columbus  ft  I.  G.  By.  Co.  v.  Arnold, 
31  Ind.  174,  179,  99  Am.  Dec  615;  Wonder 
V.  Baltimore  &  G.  B.  Co.,  32  Md.  411,  417, 
418,  3  Am.  Bep.  143.  So,  also,  of  a  hostler. 
Louisville,  N.  O.  ft  T.  By.  Co.  v.  Petty,  7 
South.  351,  352,  67  Miss.  255,  19  Am.  St. 
Bep.  304;  Ewald  v.  Chicago  &  N.  W.  By. 
Co.,  36  N.  W.  12,  16,  70  Wis.  420,  6  Am.  St 
Bep.  178w  Contra,  as  to  carpenter  in  shops. 
Ryan  v.  Chicago  ft  N.  W.  By.  CJo.,  60  111. 
171,  175. 

Trainmen  and  telegraph  operators  are 
not  fellow  servants.  Illinois  Gent.  B.  Go.  v. 
Bentz,  69  S.  W.  317,  319,  108  Tenn.  670,  58 
L.  B.  A.  690,  91  Am.  St  Bep.  768  (citing 
East  Tennessee,  V.  ft  G.  B.  Go.  v.  De  Ar- 
mond,  86  Tenn.  73,  6  S.  W.  600,  6  Am.  St 
Bep.  616;  Louisville  ft  N.  B.  Co.  v.  Jackson, 
106  Tenn.  438,  61  S.  W.  771);  Hall  v.  Gal- 
veston, H.  ft  S.  A.  By.  Co.  (U.  S.)  39  Fed. 
18,  20.  0>ntra,  see  Slater  v.  Jewett,  86  N.  Y. 
61,  69,  39  Am.  Bep.  627;  Flannegan  v. 
Chesapeake  ft  0.  By.  Co.,  21  S.  E.  1028, 
1029,  40  W.  Va.  436,  52  Am.  St  Bep.  896; 
Cincinnati,  N.  O.  ft  T.  P.  B.  Co.  v.  Clark 
(U.  S.)  57  Fed.  125,  126,  6  G.  G.  A.  281. 

A  railroad  train  dispatcher,  having  au- 
thority to  employ  and  discharge  men,  is  not 
a  fellow  employ^  with  a  track  laborer,  with- 
in the  meaning  of  Civ.  Code,  {  1970,  provid- 
ing that  railroad  companies  shall  not  be  lia- 
ble for  injuries  caused  by  fellow  employes. 
McKune  v.  California  South.  B.  Co.,  5  Pac 
482,  483,  66  Gal.  302;  Grew  v.  St  Louis,  K. 
ft  N.  W.  By.  Go.  (U.  S.)  20  Fed.  87;  Lewis 
y.  Seifert,  11  Atl.  614,  618»  116  Pa.  6281  2 
Am.  St  Bep.  631. 

A  laborer  employed  on  a  construction 
train  and  the  trainmen  of  such  train  are  fel- 
low aerranta*     Bvanavllle  ft  B.  B.  Ga  t. 
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HeDderson,  33  N.  E.  1021,  1023,  134  Ind.  636. 
See,  also,  Cassldy  v.  Maine  Cent  R.  Co.,  76 
Me.  488;  McDennott  v.  Pacific  R.  Co.»  30  Mo. 
115»  116.  Contra,  see  Coleman  ▼.  Wilmington, 
C.  &  A.  R.  Co.,  25  S.  C.  446,  450,  60  Am. 
Rep.  516;  Miller  v.  Missouri  Pac.  Ry.  Co., 
19  S.  W.  68,  59,  109  Mo.  350,  32  Am.  St.  Rep. 
673;  Bloyd  v.  St  Louis  &  S.  F.  Ry.  Co.,  22 
S.  W.  1089,  1000,  1091,  58  Ark.  66.  41  Am. 
St  Rep.  86;  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  t.  Hines  (Tex.)  40  S.  W.  152,  155; 
Higglns  V.  Missouri  Pac.  Ry.  Co.,  16  S.  W. 
409,  411,  104  Mo.  413. 

A  section  master  employed  by  a  railroad 
company  and  a  section  band  working  under 
blm,  botb  of  wbom  are  engaged  at  tbe  same 
manual  labor,  are  fellow  servants.  Lagrone 
y.  Mobile  &  O.  R.  Co.,  7  South.  432.  433,  67 
Miss.  592;  Northern  Pac.  Ry.  Co.  v.  Peter* 
son,  16  Sup.  Ct.  843.  845,  162  U.  S.  346.  40 
L.  Ed.  994;  Deavers  v.  Spencer  (U.  S.)  70 
Fed.  480,  482.  17  C.  C.  A.  215;  Nashville,  C. 
&  St.  L.  R.  Co.  V.  Gann,  47  S.  W.  493,  494. 
101  Tenn.  380,  70  Am.  St  Rep.  687;  Arm- 
strong V.  Oregon  Short  Line  &  U.  N.  Ry. 
Co.,  32  Pac.  693,  694,  8  Utah,  420;  Daves  v. 
Southern  Pac.  Co.,  32  Pac.  708,  709.  98  Cal. 
19,  35  Am.  St  Rep.  133.  Contra,  see  Wilson 
V.  Banner  Lumber  Co.,  82  South.  460,  461, 108 
La.  690. 

A  yardmaster  In  charge  of  switchyards 
of  a  railroad,  who  is  subordinate  to  a  gen- 
eral yardmaster,  who  is  in  turn  subordinate 
to  a  trainmaster,  and  he  to  a  superintend- 
ent, Is  not  a  vice  principal,  but  a  fellow  serv- 
ant, in  bis  relation  to  other  employes  en- 
gaged in  switching  in  the  yard.  Pennsyl- 
vania Co.  V.  Flshack  (U.  S.)  123  Fed.  465, 
471,  69  C.  C.  A.  269. 

Employes  of  railroad,  while  going  to 
and  from-  their  labors,  are  fellow  servants  of 
the  trainmen.  Dallas  v.  Gulf,  C.  &  S.  F. 
Ry.  Co.,  61  Tex.  196.  201.  See,  also,'  Abend 
V.  Terre  Haute  &  L  R.  Co.,  Ill  111.  202,  210, 
211,  63  Am.  Rep.  616;  Gormley  v.  Ohio  & 
M.  Ry.  Co.,  72  Ind.  31,  32;  Manville  v.  Cleve- 
land &  T.  R.  Co.,  11  Ohio  St  417,  424; 
Houston  &  T.  C.  Ry.  Co.  v.  Rider.  62  Tex. 
267,  270;  Blake  v.  Maine  Cent  R.  Co.,  70 
Ble.  60,  63,  36  Am.  Rep.  297.  Contra,  see  Mc- 
Gill  V.  Southern  Pac.  Co.  (Ariz.)  33  Pac.  821 ; 
Fletcher  v.  Baltimore  ft  P.  R.  Co.,  18  Sup.  Ct 
36,  168  U.  S.  136,  42  L.  Ed.  411. 

A  guard  employed  to  ride  on  an  express 
car  to  protect  It  from  robbers  Is  a  fellow 
servant  of  the  express  messenger.  Wells, 
Fargo  &  Co.  v.  Page,  68  S.  W.  528,  29  Tex. 
Civ.  App.  489. 

The  engineer  and  the  fireman  of  a  loco- 
motive and  a  common  laborer,  all  of  whom 
are  engaged  In  moving  cars  from  a  spur 
track,  are  fellow  servants.  Watts  v.  Hart, 
34  Pac.  423,  426,  7  Wash.  178. 

A  member  of  one  section  gang  and  the 
boss  of  another  section  gang,  employed  by 


the  same  railroad  company,  are  fellow  serv- 
ants; they  being  engaged  in  the  same  gen- 
eral service  and  in  the  same  line  of  duty* 
aarke  v.  Pennsylvania  Co.,  81  N.  B.  808,  132 
Ind.  199,  17  L.  R.  A.  81L 

FELI.OW  8EBVAHTOT. 

"Fellow  servantcy,"  which  the  court  coin- 
ed In  order  to  briefly  express  the  Idea,  means 
that  where  there  are  two  servants  or  em- 
ployes of  a  common  master  or  employer,  and 
one  of  them  from  the  negligent  act  of  the 
other  receives  an  injury,  the  master  Is  not 
liable  for  the  same.  Jackson  v.  Norfolk  & 
W.  R.  Co..  27  S.  B.  278,  279.  43  W.  Va.  380, 
46  L.  R.  A.  337. 

FELO  DE  SE. 

*'FeIo  de  se,''  or  suicide,  is  where  a  man 
of  the  age  of  discretion  and  compos  mentis 
voluntarily  kills  himself.  Hale,  P.  C.  411. 
Felo  de  se,  therefore,  is  he  that  deliberately 
puts  an  end  to  his  own  existence,  or  commits 
any  unlawful  malicious  act,  the  consequence 
of  which  is  his  own  death.  The  party  must 
be  of  years  of  discretion  and  in  his  senses, 
else  it  is  no  crime.  4  Bl.  Comm.  189.  It  is 
something  more  than  self-sought  or  self-in- 
flicted death.  It  is  a  species  of  crime  or 
wickedness,  something  wrong,  a  kind  of  self- 
murder.  Life  Ass'n  of  America  v.  Waller* 
57  Ga.  533,  536. 

FELONIOUS-FELONIOUSLY. 

Felonious  or  otherwise,  see  "Otherwise." 

"Felonious"  is  defined  by  Webster  to 
be  "malignant  malicious,  villainous,  traitor- 
ous, perfidious."  People  v.  Moore,  37  Hun, 
84.  93,  3  N.  Y.  Cr.  Rep.  458,  469.  See,  also. 
Whitman  v.  State,  17  Neb.  224^  227,  22  N.  W. 
459. 

"Feloniously"  is  a  technical  word,  used 
in  Indictments  charging  offenses  punishable 
by  death  or  Imprisonment  in  the  peniten- 
tiary. Anderson  v.  Territory,  13  Pac.  21«  24. 
4  N.  M.  (Johns.)  108. 

"Felonious,"  In  connection  with  the  in- 
tent to  convert  property  stolen,  was  defined 
by  Baron  Parke  to  mean  "that  there  was  no 
color  of  right  or  excuse  for  the  act,"  and 
the  Intent  must  be  to  deprive  the  owner,  not 
temporarily,  but  permanently,  of  his  prop^- 
ty.  State  v.  Rutherford,  152  Mo.  124,  131, 
53  S.  W.  417. 

The  term  "feloniously"  has  no  synonym, 
as  it  describes  a  peculiar  disposition  and  in- 
tent essential  to  the  existence  of  crimes  of 
a  certain  grade,  and  determines  the  priv- 
ileges of  the  accused  on  his  trial,  and  the 
degree  and  consequences  of  the  punishment. 
It  admits  of  no  substitute.  State  ▼•  Jesse,  19 
N.  O.  297,  300. 
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Orimlaal  im«Mt  lanpUed. 

The  word  "feloniously"  Is  descriptive  of 
the  act  chargred.  It  means  that  the  act  was 
done  with  the  mind  bent  on  that  which  Is 
wrong,  or,  as  it  has  been  sometimes  said, 
with  a  guilty  mind.  State  y.  Bechnltz,  62 
Pac.  264,  265,  20  Mont  488. 

The  word  "feloniously"  means  with  crim- 
inal Intent  People  v.  Dumar,  6  N.  Y.  Or. 
Rep.  55,  57. 

"Feloniously"  means  with  Intent  to  com- 
mit a  crime.  State  v.  Smith,  71  Pac.  767, 
768,  31  Wash.  245. 

The  word  "feloniously,"  in  an  Indict- 
ment means  with  criminal  Intent  People 
y.  Dumar  (N.  Y.)  42  Hun,  80,  83. 

The  technical  word  "feloniously,"  as 
used  In  an  indictment  when  applied  to  an 
act,  means  that  the  act  was  done  with  Intent 
to  commit  the  crime  named  In  the  indict- 
ment   State  V.  Halpln  (S.  D.)  91  N.  W.  605. 

"Felonious,"  as  ordinarily  used,  indi- 
cates a  criminal  Intent;  an  Intent  to  commit 
a  crime;  and  It  was  claimed  that,  as  used 
in  an  indictment  for  receiving  stolen  prop- 
erty, charging  that  defendant  feloniously  re- 
ceived such  property,  the  word  "feloni- 
ous*' indicated  that  the  receiving  of  the 
property  was  with  the  knowledge  that  it 
was  stolen,  but  the  court  held  that  this  did 
not  necessarily  follow.  A  person  may  re- 
ceive property  from  another,  and  at  the 
time  of  receiving  it  may  intend  to  retain  it 
and  thus  feloniously  deprive  the  owner  there- 
of, and  still  have  no  knowledge  that  the  prop- 
erty was  stolen.  Hence  the  charge  was  not 
sufficient  People  v.  Hartwell,  59  N.  B.  929, 
931.  166  N.  Y   361. 

Uobbery  is  a  crime  defined  by  the  com- 
mon law  as  the  felonious  and  violent  taking 
of  any  money  or  goods  from  the  person  of 
another,  putting  him  In  fear.  The  epithet 
"felonious"  has  reference  to  the  intention, 
which  must  be  **anlmo  furandl,"  for  the  pur- 
pose of  stealing  or  appropriating  the  thing 
taken.  United  States  v.  Smith  (U.  S.)  26 
Fed.  Gas.  1134,  1135. 

In  an  Indictment  the  term  "felonious" 
means  that  the  "act  was  done  with  the  in- 
tent to  commit  the  crime;  that  Is,  with  a 
design  on  the  part  of  the  perpetrator  to  com- 
mit the  felony  with  which  he  is  charged." 
State  V.  Boyle,  28  Iowa,  522,  525. 

The  word  "feloniously,"  in  the  statute 
defining  the  offense  of  larceny,  was  Intended 
to  supply  that  element  of  the  ordinary  defini- 
tion of  larceny  implying  criminal  intent; 
and  the  word  Is  equivalent  to  an  allegation 
of  Intent  In  an  information  charging  that 
defendant  did  unlawfully  and  feloniously 
take^  steal,  and  carry  away  of  the  personal 
property,  etc.  Hamilton  v.  State,  41  N.  B. 
588,  142  Ind.  276. 


In  Holloway's  Case,  1  Denison,  Or.  Cas. 
376,  Parke,  J.,  defined  "felonious,"  in  refer- 
ence  to  larceny,  to  mean  that  there  was  no 
color  of  right  or  excuse  for  the  act  and  said 
that  the  Intent  must  be  to  deprive  the  owner, 
not  temporarily,  but  permanently,  of  the 
property.  State  v.  Sllngerland,  7  Pac.  280, 
283,  19  Nev.  135. 

The  use  of  the  word  "feloniously"  has 
uniformly  been  held  to  be  a  sufficient  aver- 
ment of  the  intent  necessary  to  constitute 
the  crime.     People  v.  Wlllett  6  N.  E.  301, 
I  102  N.  Y.  251;    Phelps  v.  People,  72  N.  Y. 
334;    In  re  Van  Orden,  65  N.  Y.  Supp.  720, 
721,  32  Misc.  Rep.  215;    People  v.  Buttler,  1 
!  Idaho,  231,  234;    Commonwealth  v.  Adams, 
1 127  Mass.  15,  17.     In  People  v.  Conroy,  97 
N.  Y.  68,  the  court  said:    "It  has  never  been 
j  required,  under  the  strictest  and  most  tech- 
1  nical  rules  of  pleading,  that  the  particular 
Intent  with  which  a  homicide  was  commlt- 
i  ted  should  be  set  forth  in  the  indictment; 
but  it  has  uniformly  been  deemed  sufiicient 
to  allege  it  to  have  been  done  feloniously, 
with  malice  aforethought,   and  contrary  to 
the  form  of  the  statute."    People  v.  Mosier, 
76  N.  Y.  Supp.  65,  68,  73  App.  Dlv.  5. 

Criminal ,  criminally,  sjmonymoiis. 

The  term  "felonious,"  when  used  in  the 
statute,  shall  be  construed  as  synonymous 
In  meaning  with  the  word  "criminal,"  and 
the  word  "feloniously,"  when  so  used,  as 
synonymous  in  meaning  with  the  word 
"criminally."  Comp.  Laws  Mich.  1897,  {  11,- 
792. 

In  the  construction  of  statutes  the  word 
"felonious"  shall  mean  "criminal,"  and  the 
word  "feloniously"  shall  mean  "criminally." 
Gen.  St  Minn.  1894,  {  255,  subd.  18. 

Deliberation  implied. 

"Feloniously"  means  with  a  deliberate 
Intent  to  do  a  wrongful  act  But  an  indict- 
ment charging  that  the  embezzlement  is 
done  with  the  intent  then  and  there  to  injure 
does  not  express  precisely  the  same  meaning 
as  "feloniously,"  because  in  the  latter  the 
element  of  deliberation  is  Implied.  United 
States  y.  Greve  (U.  S.)  65  Fed.  488,  489. 

•  The  word  "felonious"  is  defined  by  lex- 
icographers as  meaning  "malignant"  or 
"malicious";  and  when  an  act  is  charged  to 
have  been  done  felonioilsly  It  certainly  em- 
braces the  idea  that  it  was  done  with  a  de- 
liberate evil  intent  An  act  could  not  be 
felonious  without  being  both  malicious  and 
unlawful.  Aikman  v.  Commonwealth  (Ky.) 
18  S.  W.  937,  938. 

The  word  "feloniously"  is  defined  as 
"having  the  quality  of  a  felony;  malignant; 
malicious;  done  with  intent  to  commit  a 
crime."  The  word  "feloniously"  means,  in 
law,  in  a  felonious  manner,  with  deliberate 
Intention  to  commit  a  crime;   and  hence  to 
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Amierican  text-writers  seem  to  be  In  ac- 
cord in  laying  down  the  principle  that  if  an 
indictment  sets  out  the  facts  of  an  offense, 
and  lays  it  as  a  felony,  yet,  in  matter  of  law 
it  Is  found  to  be  a  disdemeanor  only,  a 
Judgment  for  the  misdemeanor  may  be  sus- 
tained notwithstanding  there  can  be  no  con- 
viction of  misdemeanor  or  an  indictment  for 
felony;  the  word  "feloniously"  being  reject- 
ed as  surplusage.  Davis  v.  United  States^ 
16  App.  D.  0.  442,  449. 

Necessity  of  use  of  word  "feloidoiisly'' 
In  indiotments  for  felonies. 

The  word  'feloniously"  is  essential  to 
all  indictments  for  a  felony;  for  It  alone  can 
express  the  intent,  the  very  offense.  Kaelin 
V.  Commonwealth,  1  S.  W.  594,  595.  84  Ky. 
354;  State  v.  Deffenbacher,  51  Mo.  26,  27; 
State  y.  Rechnitz,  62  Pac.  264,  265,  20  Mont. 
488. 

The  word  ''feloniously"  must  be  used  In 
the  indictment  in  all  cases  of  felony  at  com- 
mon law  or  those  made  felony  by  statute. 
Curtis  V.  People  (111.)  Breese,  256;  1  Chit 
Or.  Law,  $  242;  Moore,  Cr.  Law,  {  790;  1 
Bish.  Or.  Law,  693;  1  Whart.  Cr.  Law,  1283, 
1287;  1  Bish.  Cr.  Proc.  534.  This  rule  ap- 
plies to  an  Indictment  for  an  assault  with 
an  intent  to  commit  murder.  Ervington  t. 
People,  54  N.  E.  981,  982,  181  111.  408. 

The  omission  of  the  word  "feloniously" 
in  indictments  for  obtaining  goods  by  false 
pretenses,  which  Is  a  felony,  is  a  fatal  de- 
fect. State  V.  Bryan,  16  S.  B.  909,  112  N. 
C.  848. 

Pen.  Code,  U  325.  326,  provides  impris- 
onment in  the  territorial  prison  as  punish- 
ment for  rape.  Section  292  provides  that 
every  person  guilty  of  assault  with  intent  to 
'^commit  any  felony,  with  certain  immaterial 
exceptions,  may  be  punished  by  imprison- 
ment in  the  territorial  prison,  or  in  the 
county  jail,  or  by  fine.  Code  Cr.  Proc.  {  4, 
defines  "felony"  as  a  crime  which  may  be 
punished  by  death  or  by  imprisonment  in 
the  territorial  prison.  Held,  that  an  Indict- 
ment charging  an  assault  on  a  female  with 
an  intent  to  ravish  and  carnally  know  her, 
contrary  to  the  form  of  the  statute,  Is  sufQ- 
cient  to  charge  a  felony,  without  the  use 
therein  of  the  word  "feloniously."  Territory 
V.  Godfrey,  50  N.  W.  481,  6  Dak.  46. 

As  pvrposely. 

Feloniously,  as  used  In  an  Indictment 
charging  that  the  defendant  did  unlawfully 
and  feloniously  make  an  assault  upon  an- 
other with  Intent  to  murder,  is  equivalent  to 
the  word  **purposely."  Carder  v.  State,  17 
Ind.  307,  808. 

Speciflo  intent  iniplied. 

The  wordQ  "willfully,  unlawfully,  fel- 
jniously,  and  maliciously"  are  properly  used 


In  an  Information  for  arson.  Such  word» 
import  only  that  criminal  Intent  which  is  a 
necessary  part  of  every  felony  or  other 
crime;  but  they  do  not  necessarily  Include 
the  specific  purpose  to  destroy  the  building, 
which  is  an  element  of  the  crime  of  arson. 
People  V.  Mooney,  59  Pac  761,  762,  127  Cal. 
339. 

A  charge  that  defendant  feloniously  .took 
certain  property  from  the  person  of  another 
was  suflicient  to  charge  robbery,  without  any 
charge  that  defendant  did  "steal,  take,  and 
carry  away";  the  court  remarking  that  the 
language  used  imported  a  stealing  and  an 
asportation  with  intent  to  deprive  the  per- 
son of  the  lawful  possession  of  the  property 
and  the  goods.  Keeton  v.  State,  66  S.  W. 
645,  70  Ark.  163. 

An  Indictment  for  robbery,  charging 
that  the  defendant  "feloniously  did  seize, 
take,  and  carry  away"  certain  property,  is 
not  equivalent  to  the  averment  that  the  de- 
fendant "did  seize,  take,  and  carry  away 
with  Intent  to  rob,"  and  hence  the  indict- 
ment is  insufficient  in  failing  to  show  Intent 
to  commit  a  felony.  Matthews  v.  State,  4 
Ohio  St  539,  542. 

Rev.  St  1889.  SS  3633.  3634,  provide  that 
any  person  who  shall  sell  any  falsely  made 
draft  purporting  to  be  Issued  by  a  bank, 
knowing  the  same  to  be  falsely  made,  with 
Intent  to  have  the  same  passed,  shall  be 
guilty  of  a  forgery.  Held,  that  an  indict- 
ment alleging  that  defendant  did  "falsely, 
fraudulentiy,  and  feloniously"  sell  such  a 
draft,  with  knowledge  that  it  was  falsely 
made,  "with  intent  to  have  the  same  passed," 
was  sufiicient;  no  allegation  being  neces- 
sary that  the  selling  was  done  with  a  feloni- 
ous intent  to  have  the  draft  passed.  State  r. 
Taylor.  22  S.  W.  1103,  1104,  117  Mo.  181. 

The  term  "feloniously,"  as  employed  In 
an  Indictment  charging  that  a  person  fe- 
loniously bought,  received,  and  concealed, 
etc.,  property,  knowing  it  to  have  been  stolen, 
is  merely  the  statement  of  the  result  of 
the  facts.  Including  the  intent,  prescribed 
by  the  statute,  and  is  not  a  sufficient  state- 
ment to  supply  the  omission  to  allege  that 
the  defendant  did  not  have  the  intent  to 
restore  the  property  to  the  owner.  Holt  ▼. 
State,  5  South.  793,  794,  86  Ala.  599. 

Title  of  purchaser  of  property  feloni- 
ously obtained. 

Property  which  has  been  obtained  by 
means  of  false  pretenses  is  obtained  fe- 
loniously, within  the  rule  that  If  property 
be  taken  feloniously,  no  titie  passes  from 
the  felon  to  a  bona  fide  purchaser.  Andrew 
r.  Dleterich  (N.  Y.)  14  Wend.  31,  36. 

As  unlawfully* 

The  word  "feloniously"  Includes  'Un- 
lawfully" in  its  meaning,  for  we  cannot  say 
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that  an  act  feloniously  done  is  not  also  un- 
lawfully done.  Carroll  v.  State,  75  S.  W. 
471,  71  Ark.  408. 

•'Feloniously"  is  a  word  of  far  broader 
and  more  criminal  meaning  than  the  word 
••unlawfully/'  as  the  word  is  used  in  an  in- 
dictment charging  that  an  act  was  ••feloni- 
ously" done.  An  act  cannot  be  **felonious- 
ly,"  and  not  ••unlawfully,"  done,  but  it  may 
be  ••unlawfully"  done,  without  being  "fe- 
loniously" done.  Weinzorpflln  v.  State  (Ind.) 
7  Blackf.  186,  195. 

A  charge  in  an  indictment  for  bigamy 
that  the  second  marriage  was  ••felonious" 
charges  that  such  marriage  was  unlawful. 
While  the  word  "unlawful"  is  generally  in- 
serted in  connection  with  the  word  "feloni- 
ous," it  would  be  overnice  to  hold  that  a 
felonious  act  needed  any  further  qualifica- 
tion. Kopke  y.  People,  4  N.  W.  551,  43  Mich. 
41. 

••Feloniously"  is  a  technical  word,  which 
at  common  law  was  essential  to  erery  indict- 
ment for  a  felony,  charging  the  offense  to 
have  been  committed  feloniously;  but  where 
the  statute  uses  the  word  ••unlawfully,"  the 
word  ••feloniously"  cannot  be  used  to  sup- 
ply the  omission  of  the  word  •'unlawfully." 
Territory  y.  Armijo,  37  Pac.  1117,  1119,  7 
N.  M.  571;  Territory  v.  Miera,  1  N.  M.  387. 

"Feloniously,"  as  used  in  an  indictment 
Charging  that  certain  acts  were  feloniously 
done,  includes  and  is  equivalent  to  ••un- 
lawfully."   Shinn  v.  State,  68  Ind.  423,  426. 

The  word  ••unlawfully,"  In  an  instruc- 
tion relative  to  embezzlement,  will  not  supply 
the  place  of  the  word  ••feloniously."  State 
v.  Cunningham,  55  S.  W.  282,  287,  154  Mo. 
161. 


utoaly. 

The  word  ••feloniously"  implies  that  the 
acts  charged  to  have  been  done  proceeded 
from  an  evil  mind  and  wicked  purpose, 
and  that  such  offenses  are  felonious  in  their 
nature,  and  are  done  with  the  deliberate  in- 
tent to  commit  a  crime.  The  word  ••feloni- 
ously" does  not  supply  the  omission  of  the 
word  ••wantonly,"  where  the  latter  word  is 
required  to  constitute  an  offense.  State  v. 
Morgan,  3  S.  E.  927,  928,  98  N.  C.  641. 

As  wickedly  and  against  admonitions 
of  tlie  law. 

By  the  term  ••feloniously"  is  meant  wick- 
edly and  against  the  admonition  of  the  law; 
t  e.,  wickedly  and  unlawfully.  State  v. 
Brooks,  5  S.  W.  257,  260.  92  Mo.  542;  State 
V.  Knock,  44  S.  W.  235,  236,  142  Mo.  515; 
State  V.  Schaefer,  22  S.  W.  447,  450,  116 
Mo.  96;  State  v.  Howell,  23  S.  W.  263,  267, 
117  Mo.  307;  State  v.  Adair,  160  Mo.  391,  394, 
61  S.  W.  187;  State  v.  Wilkerson,  70  S.  W. 
478,  479,  170  Mo.  184;  State  v.  Allen,  71  S. 
W.  1000,  1001,  171  Mo.  562. 


••Feloniously"  means  wrongfully  and 
wickedly,  and  also  refers  to  the  punishment 
Imposed  by  law.  State  v.  Privitt,  75  S.  W. 
457,  459,  175  Mo.  207. 

The  word  ••felonious,"  as  used  in  an  in- 
struction that,  although  the  jury  believe 
from  the  evidence  that  defendant  began  the 
quarrel  with  the  deceased,  yet  if  they"  also 
believe  from  the  evidence  that  this  was  done 
by  defendant  without  any  felonious  purpose, 
and  that  thereupon  the  deceased  attacked 
him  and  compelled  him,  in  order  to  save  his 
own  life,  to  take  that  of  deceased,  etc., 
means  wickedly  and  against  the  admonition 
of  the  law — unlawfully.  State  v.  Parker,  17 
S.  W.  180,  181,  106  Mo.  217. 

FELONIOUS  ASSAULT. 

A  felonious  assault  upon  one's  person  is 
such  an  assault  as,  if  consummated,  would 
subject  the  party  making  it,  upon  conviction, 
to  imprisonment  in  the  penitentiary.  *  An  as- 
sault with  intent  to  murder  by  using  any 
weapon  likely  to  produce  death  would  be 
punished  by  imprisonment  in  the  peniten- 
tiary, and  would  consequently  be  a  felonious 
assault.  Hinkle  v.  State,  21  S.  B.  595.  602, 
94  Ga.  595. 

FELONIOUS  AHSON. 

See  ••Arson." 

FELONIOUS  HOMICIDE. 

••Felonious  homicide,"  or  murder,  is  the 
killing  of  any  person  with  malice  afore- 
thought, either  express  or  implied.  There 
can  be  no  murder  where  the  killing  Is  not 
done  with  malice.  State  v.  Symmes,  19  S. 
B.  16,  17,  40  8.  C.  383. 

Wherever  there  is  a  legal  duty,  and 
death  comes  by  reason  of  any  omission  to 
discharge  it,  the  party  omitting  it  is  guilty 
of  a  '•felonious  homicide";  and  it  is  imma- 
terial whether  the  action  be  of  the  mind  or 
of  the  body,  whether  it  was  consented  to  by 
the  person  on  whom  it  was  operated  or  not, 
or  whether  it  was  an  unlawful  confinement 
or  leaving  a  dependent  person  in  a  place  of 
exposure,  or  any  omission  of  duty  which  the 
laws  enjoin.  Territory  v.  Manton,  19  Pac. 
387,  392,  8  Mont  95. 

Under  the  common  law  felonious  homi- 
cide was  divided  into  murder,  voluntary 
manslaughter,  and  involuntary  manslaugh- 
ter. Conner  v.  Commonwealth,  76  Ky.  (13 
Bush)  714,  71& 

•'Felonious  homicide"  at  common  law  is 
of  two  kinds,  namely,  manslaughter  and 
murder,  the  difference  between  which  con- 
sists principally  in  this:  that  in  murder 
there  Is  the  ingredient  of  malice,  while  in 
manslaughter  there  is  none;   for  manslaugb- 
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ter,  when  voluntary,  arises  from  the  sudden 
heat  of  the  passions,  but  murder  from  the 
wickedness  and  malignity  of  the  heart  State 
y.  Miller  (Del.)  32  Atl.  187,  188»  9  Houst  664; 
Id.,  1  DeL  Term  B.  183,  187. 

FEI<ONIOU8  INTENT. 

"Felonious  intent,"  when  used  in  penal 
statutes,  means  criminal  intent,  and  criminal 
intent  is  an  intent  to  deprive  or  defraud  the 
true  owner  of  his  property.  People  ▼.  Moore, 
8  N.  Y.  Cr.  B.  458,  469,  87  Hun,  84,  98. 

A  felonious  intent  to  kill  is  an  unlawful 
and  wicked  intent  State  v.  Wliite,  14  Kan. 
588,540. 

Ib  false  pretenses* 

An  intention  to  obtain  money  under  a 
fraudulent  and  false  pretense,  meaning  at 
the  time  to  appropriate  the  money  under  this 
pretense,  is  evidence  from  which  the  Jury 
may  infer  the  animus  furandi  necessary  to 
constitute  larceny ;  but  it  is  not  the  animus 
furandi  itself.  There  may  be  a  fraudulent 
intent  to  obtain  money  which  is  not  a  feloni- 
ous intent ;  so  there  may  be  a  taking  of 
money  by  a  man  with  intention  to  obtain  it 
under  a  fraudulent  and  false  pretense,  and 
to  appropriate  it  to  himself  under  that  pre- 
tense, which  might  not  be  a  felonious  taking. 
An  instruction  in  such  a  case  in  larceny, 
without  finding  the  felonious  intent  or  the 
intent  to  steal,  is  not  perfectly  correct  in 
law.  Weston  y.  United  States  (U.  S.)  29  Fed. 
Cas.  828,  824. 

In  lareeny. 

"Felonious  intent^  is  sufficiently  defined 
in  a  prosecution  for  larceny  by  an  instruc- 
tion that  the  defendant,  to  be  guilty,  must 
have  taken  the  goods  with  the  fraudulent  pur- 
pose to  take  the  property  of  another  and  a 
consciousness  that  he  had  no  right  to  take 
them.  Bodee  v.  State,  80  AU.  681,  682,  57 
N.  J.  Law  (28  Vroom)  140. 

A  taking  with  the  intent  to  permanently 
deprive  the  owner  of  the  property,  and  with- 
out an  intention  to  return  the  same,  is  a 
''taking  with  felonious  intent"  and,  to  consti- 
tute larceny,  need  not  be  done  lucri  causa. 
State  V.  Slingerland,  7  Pac.  280,  281,  19  Nev. 
185. 

The  term  ''felonious  intent,"  as  used  in 
relation  to  larceny,  means  to  deprive  the 
owner,  not  temporarily,  but  permanently,  of 
his  property,  without  color  of  right  or  lawful 
excuse  for  the  act,  and  to  convert  it  to  the 
taker's  use  without  the  consent  of  the  owner. 
State  V.  Shepherd,  66  Pac.  286,  237,  63  Kan. 
545  (citing  In  re  Mutchler,  40  Pac  283,  55 
Kan.  164). 

"Felonious  intent,"  which  distinguishes 
trespass  from  stealing,  is  an  intent  to  con- 


ceal from  the  owner  who  took  the  property, 
so  that  he  may  not  know  against  whom  he 
may  bring  his  action  or  whom  to  indict 
Where  there  is  an  attempt  to  do  the  thing 
slyly,  or  do  it  by  force  under  the  circum- 
stances of  disguise,  the  community  needs  pro- 
tection, and  these  acts  are  treated  as  being 
done  with  a  felonious  intent,  and  are  pun- 
ished accordingly.  State  v.  Deal*  64  N.  G. 
270,  278. 

FELONIOUS  KAPE. 

See  "Rape."* 

FEIiONT. 

See  "Substantive  Felony.*^ 

Any  other  felony,  see  "Any  Other." 

Other  felony,  see  "Other." 

It  is  said  that  "felony"  is  derived  from 
"fee,"  which  signifies  the  feud  or  land,  and 
"Ion,"  forfeiture.  Hence,  felony  is  a  crime 
which  forfeits  land.  United  States  y.  Wil- 
liams, 28  Fed.  Gas.  645,  646  (citing  Gr.  Cir. 
Comp.  [6th  Ed.]  95,  96, 104). 

By  the  common  law,  felony  is  an  of- 
fense which  occasions  a  total  fbrfeiture  of 
either  lands  or  goods,  or  both,  to  which  capi- 
tal or  other  punishment  may  be  superadded 
according  to  the  degree  of  guilt.  Bfary  v. 
State,  24  Ark.  44,  45,  81  Am.  Dec  60  (quoting 
Bouv.  Law  Diet);  Butier  v.  State,  34  Ark. 
480,  481;  Fassett  v.  Smith,  28  N.  Y.  252. 
257;  People  v.  Reilly,  49  App.  Div.  218,  223, 
63  N.  Y.  Supp.  18,  22;  People  v.  Lyon,  1 
N.  Y.  Cr.  R.  400,  405;  Matthews  v.  State, 
4  Ohio  St.  530,  542;  Ex  parte  Wilson,  5  Sup. 
Gt  935,  938,  114  U.  S.  417,  29  L.  Ed.  89 ;  Hoi- 
ton  V.  State,  2  Fla.  476,  506;  State  v.  Mur- 
phy, 17  R.  I.  698,  701«  24  AtL  473,  474,  475, 
16  L.  R.  A.  550. 

Originally  a  felony  was  an  offense  which 
was  followed  by  forfeiture.  Yet  a  century 
ago  the  English  courts  repudiated  that  test, 
and  so  have  the  American  courts  since.  It  is 
said  that  it  is  not  the  grade  of  the  punish- 
ment, but  the  nature  and  quality  of  the  of- 
fense, which  must  determine  its  classifica- 
tion. If  so,  the  rule  is  very  uncertain.  Many 
offenses  comparatively  trivial  were  felonies, 
and  punishable  at  common  law  with  death 
and  forfeiture,  which  at  the  present  time 
are  not  felonies,  or  so  punishable,  either  in 
England  or  the  United  States.  Although  for- 
feitures ceased  to  be  the  consequence  of  most 
felonies  before  the  adoption  of  the  United 
States  Constitution,  yet  the  designation  **fel- 
ony"  remains.  United  States  v.  Wynn  (U. 
S.)  9  Fed.  886,  888. 

Felonies,  in  England,  comprised  origi- 
nally every  species  of  crime  punishable  with 
forfeiture  of  lands  and  goods.  At  common 
law  the  principal,  if  not  all,  felonies,  after 
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treason,  were  murder,  manslaughter,  may- 
hem, and  larceny.  Commonwealth  t.  Schall, 
12  Pa.  Go.  Ct  B.  664,  656. 

The  word  "felony"  appears  to  have  been 
long  used  to  signify  the  degree  or  class  of 
crime  conmiitted,  rather  than  the  penal  con- 
sequences of  the  forfeiture  occasioned  by  the 
crime,  according  to  its  original  signification. 
Capital  punishment  by  no  means  enters  into 
the  true  definition  of  -felony."  Strictly 
speaking,  the  term  comprised  every  species 
of  crime  which  occasioned  at  common  law 
the  total  forfeiture  of  either  lands  or  goods, 
or  both.  That  was  the  only  test  Felonies 
by  common  law  are  such  as  either  concern 
the  taking  away  of  life,  or  concern  the  tak- 
ing away  of  goods,  or  concern  the  habitation, 
or  concern  the  obstruction  of  the  execution 
of  justice  in  criminal  and  capital  causes,  as 
escapes,  rescues, etc.  1  Hale, P.O.  411.  These 
crimes  were  of  such  enormity  that  the  com- 
mon law  punished  them  by  forfeiture:  (1) 
The  offender's  wife  lost  her  dower;  (2)  bis 
children  became  base  and  ignoble,  and  his 
blood  corrupted;  (3)  he  forfeited  his  goods 
and  chattels,  lands  and  tenements.  The 
superadded  punishment  was  either  capital 
or  otherwise,  according  to  the  degree  of 
guilt;  that  is,  the  turpitude  of  the  offense. 
There  were  felonies  not  punishable  with 
death,  and,  on  the  other  hand,  there  were 
offenses,  not  felonies,  which  were  so  punish- 
able. However,  the  idea  of  felony  was  so 
generally  connected  with  capital  punishment 
that  erroneously  it  came  to  be  understood 
that  all  crimes  punishable  with  death^were 
felonies;  and  so,  if  a  statute  created  a  new 
offense  and  declared  it  a  felony,  but  pre- 
scribed no  punishment,  by  implication  of  law 
it  was  punishable  with  death.  Tested  by  the 
common  law,  then,  this  term  has  no  very  ex- 
act and  determinate  meaning,  and  can  apply 
to  no  cases  in  this  country  except  treason, 
where  limited  forfeiture  of  estate  is  allowed. 
But  technically  that  is  a  crime  of  a  higher 
grade  than  felony,  although  it  Imports,  also, 
felony.  If  it  be  conceded  that  capital  pun- 
ishment Imports  a  felony,  there  can  be  none, 
at  common  law,  except  capital  crimes.  But 
Viat  test  Is  untechnlcal,  and  founded  in  er- 
ror. It  does  not  always  apply,  and  it  is  as 
arbitrary  to  say  that  a  crime  punished  capi- 
tally Is  a  felony  as  it  is  to  say  that  one  pun- 
ished by  Imprisonment  In  the  penitentiary  is 
a  felony.  In  American  law,  forfeiture  as  a 
consequence  of  crime  being  generally  abol- 
ished, the  word  "felony"  has  lost  its  original 
and  characteristic  meaning,  and  It  is  rather 
used  to  denote  any  high  crime  punishable  by 
death  or  imprisonment;  and  as  used  In  a 
statute  providing  that,  on  a  trial  of  a  felony, 
the  defendant  shall  be  entitled  to  10  per- 
emptory challenges,  a  felony  includes  cases 
(1)  where  the  offense  is  declared  by  statute 
expressly  or  Impliedly  to  be  a  felony;  (2) 
where  Congress  does  not  define  an  offense, 


but  simply  punishes  it  at  common  law,  and 
at  common  law  it  Is  a  felony ;  (8)  where  Con- 
gress adopts  a  state  law  as  to  its  offense, 
and  under  such  law  it  is  a  felony.  Within 
such  rule  the  uttering  and  passing  of  coun- 
terfeit coin  is  not  a  felony.  United  States 
V.  Coppersmith  (U.  S.)  4  Fed.  108,  205;  Con- 
sldine  v.  United  States  (U.  &)  112  Fed.  342, 
843,  60  a  C.  A.  272. 

Originally  the  word  •felony"  had  a 
meaning.  It  denoted  all  offenses  the  penalty 
of  which  Includes  forfeiture  of  goods,  but 
subsequent  acts  of  Parliament  have  declared 
various  offenses  to  be  felonies  without  en- 
joining that  penalty,  and  have  taken  away 
the  penalty  from  others  which  continued  nev- 
ertheless to  be  called  "felonies,"  insomuch 
that  the  acts  so  called  have  now  no  property 
whatever  in  common  sa^^e  that  of  being  un- 
lawful and  punishable.  There  is  no  statu- 
tory definition  of  felonies  in  the  legislation 
of  the  United  States,  and  in  the  absence  of 
each  statute  the  word  is  used  to  designate 
such  serious  offenses  as  were  formerly  pun- 
ishable by  ^eath  or  by  forfeiture  of  the  lands 
or  goods  of  the  offender.  Bannon  v.  United 
States,  16  Sup.  Ct  467,  469,  156  U.  S.  464. 
39  L.  Ed.  494;  Reagan  v.  United  States,  15 
Sup.  Ct  610,  167  U.  S.  801.  89  L.  Ed.  709. 

•rrhe  term  'felony,'  said  Bartley,  J.,  In 
Matthews  v.  State,  4  Ohio  St  639,  has  no 
distinct  and  well-defined  meaning  applicable 
to  our  system  of  Jurisprudence.  In  England 
it  has  a  well-known  and  extensive  signifi- 
cation, and  comprises  every  species  of  crime 
which  at  common  law  worked  a  forfeiture  of 
goods  and  lands;  but  under  our  Criminal 
Code  the  word  'felonious,'  although  occasion- 
ally used,  expresses  a  signification  no  less 
vague  and  Indefinite  than  the  word  'crimi- 
nal.' "    Mitchell  V.  State,  42  Ohio  St  383,  386. 

By  the  statutes  of  many  states 'any  crime 
punishable  by  hard  labor  is  a  "felony" ;  but 
no  such  test  is  furnished  by  the  statutes  of 
the  United  States.  Indeed,  a  provision  de- 
claring that  "a  felony  under  any  law  of  the 
United  States  Is  a  crime  punishable  with 
death,  or  by  imprisonment  at  hard  labor,'* 
and  that  "every  other  crime  Is  a  misde- 
meanor," was  submitted  by  the  revisers  of 
the  statutes  in  their  draft  and  was  rejected. 
See  Second  Draft  Rev.  St  {  2661,  title 
"Claims."  United  States  v.  Yates  (U.  S.) 
6  Fed.  861,  866. 

A  felony  is  an  offense  against  the  laws 
of  the  state  which  is  punishable  by  death  ch* 
confinement  In  the  penitentiary.  Hinkle  v. 
State,  21  S.  B.  695,  602,  94  Ga.  595;  Butler 
V.  State,  84  Ark.  480,  481;  Keeton  v.  State, 
06  S.  W.  645,  70  Ark.  163;  State  v.  Waller, 
43  Ark.  881,  883;  In  re  Pratt  84  Pac.  680, 
681, 19  Colo.  138;  Williams  v.  People,  57  Pac. 
701,  702,  26  Colo.  272;  In  re  Lowrie,  9  Pac. 
489,  490,  8  Colo.  499,  64  Am.  Rep.  558;  Ter 
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citory  v.  Godfrey,  60  N.  W.  481,  6  Dak.  46; 
Territory  v.  Guthrie,  17  Pac.  39,  41,  2  Idaho 
XHasb.)  432;  Kelly  v.  People,  24  N.  E.  56, 
132  111.  363;  People  y.  George,  57  N.  E.  804, 
806,  186  111.  122;  Lamkin  v.  People,  94  111. 
601,  504;  Baits  v.  People,  16  N.  B.  483,  484, 
123  Ul.  428;  Brewster  v.  People,  183  111.  143, 
146,  55  N.  E.  640;  Beattie  y.  People,  33  111. 
App.  651,  661;  Weinzorpflin  v.  State  (Ind.) 
7  Blackf.  186,  188;  State  v.  Smith  (Ind.)  8 
Blackf.  489,  490;  Skeltou  v.  State,  49  N.  E. 
901,  902,  149  Ind.  641;  Stevens  v.  Anderson, 
44  N.  E.  460,  461,  145  Ind.  30i;  Sutherlin  v. 
Sutherlln,  61  N.  E.  206,  27  Ind.  App.  301; 
Short  V.  State,  63  Ind.  376,  378;  State  v. 
Reeves,  10  S.  W.  841,  843,  97  Mo.  668,  10  Am. 
St  Rep.  349;  State  v.  McCarron,  51  Mo.  27, 
28;  State  v.  Deffenbacker,  51  Mo.  26,  27; 
State  V.  Nicholson,  56  Mo.  App.  412,  415; 
State  V.  Melton,  53  Mo.  App.  646,  647;  United 
States  V.  Vigil,  34  Pac.  530,  531,  7  N.  M.  296; 
Keyser  v.  Harbeck,  12  N.  Y.  Leg.  Obs.  201; 
People  V.  Borges  (N.  Y.)  6  Abb.  Prac,  132, 
134;  People  v.  Markell,  45  N.  Y.  Supp.  904, 
907,  20  Misc.  Rep.  149;  Shay  v.  People,  22 
N.  Y.  317,  318;  People  v.  Reilly,  63  N.  Y. 
Supp.  18,  22,  49  App.  Div.  218;  People  v. 
Lyon,  1  N.  Y.  Or.  R.  400,  405;  Shay  v.  Peo- 
ple (N.  Y.)  4  Parker,  Or.  R.  353,  376;  People 
V.  Park  (N.  Y.)  1  Cow.  Cr.  R.  227,  228;  Peo- 
ple V.  Johnson,  110  N.  Y.  134,  141,  17  N.  B. 
684,  686;  Park  v.  People  (N.  Y.)  1  Lans.  263, 
264;  People  v.  Park,  41  N.  Y.  21,  24;  An- 
drew y.  Dleterlch  (N.  Y.)  14  Wend.  31,  36; 
People  y.  Shay  (N.  Y.)  10  Abb.  Prac.  413,  415; 
Griffin  y.  SUte,  34  Ohio  St.  299,  300;  Mitch- 
ell y.  State,  42  Ohio  St.  383,  387;  In  re  Kirby, 
73  N.  W.  92,  94,  10  S.  D.  322,  39  L.  R.  A. 
856;  United  States  y.  Jones.  18  Pac.  233,  234, 
5  Utah,  552;  State  y.  Setter,  18  AU.  782.  57 
Conn.  461,  14  Am.  St.  Rep.  121;  State  v. 
McGormick,  24  Atl.  938,  939,  84  Me.  566; 
Smith  y.  State,  33  Me.  48,  59,  54  Am.  Dec. 
607;  In  re  Hogan,  78  N.  W.  1051,  1052,  8  N. 
D.  301,  45  L.  R.  A.  166,  73  Am.  St  Rep.  759; 
In  re  Stevens,  34  Pac.  459,  460,  52  Kan.  56; 
State  V.  Warner,  55  Pac.  342,  344,  60  Kan. 
94;  State  y.  Allphin,  42  Pac.  55,  57,  2  Kan. 
App.  28;  Territory  y.  Duncan,  6  Pac.  353,  6 
Mont  478;  People  y.  Cole,  11  Pac.  481,  484, 
70  Cal.  59;  People  v.  War,  20  Cal.  117,  120; 
Benton  v.  Commonwealth,  16  S.  E.  725,  89 
Va.  570;  Campbell  v.  State,  2  S.  W.  825,  827, 

22  Tex.  App.  262;  Pitner  v.  State,  6  S.  W. 
210,  213,  23  Tex.  App.  366;    Ward  v.  >Vhlte, 

23  S.  W.  981,  982,  86  Tex.  170;  Walsh  y. 
State,  3  Tex.  App.  114,  115;  Corbett  v.  Sul- 
livan, 54  Vt  619,  622;  State  v.  Hammond.  35 
Wis.  315,  318;  Queenan  v.  Territory,  71  Pac. 
218,  223,  11  Okl.  261,  61  L.  R.  A.  324;  State 
y.  Corliss,  85  Iowa,  18,  19,  51  N.  W.  1154; 
State  y.  Grant  86  Iowa,  216,  220,  53  N.  W. 
120;  State  y.  McCormick,  14  Nev.  347,  348; 
Turner  y.  State,  40  Ala.  21,  29;  People  v. 
Brigham,  2  Mich.  550,  556;  Shannon  v.  Peo- 
ple, 5  Mich.  71,  83;  State  v.  Felch,  58  N.  H. 
I,  2;    Code  Miss.  1892,  {  1503;   Pen.  Code, 


N.  y.  1903,  SS  5,  6;  Code  W.  Va.  1899.  p. 
998,  c.  152,  S  1;  Ballinger's  Ann  Codes  &  St 
Wash.  1897,  {  6773;  Gen.  St  Minn.  1894,  f 
6289;  Rev.  Codes  N.  D.  1899,  $S  6804,  7743; 
Pen.  Code  S.  D.  1903,  H  5,  6;  Pen.  Code  Ga. 
1895,  §  2;  Comp.  Laws  Nev.  1900,  S  3988; 
Rev.  St  Okl.  1903,  §S  1926.  5140,  5141;  Pen. 
Code  Ariz.  1901,  par.  17;  Shannon's  Code 
Tenn.  1896,  S  7185;  Rev.  St  Mo.  1899,  $  2393; 
Pen.  Code  Tex.  1895,  art  55;  V.  S.  1894,  5168; 
Bates'  Ann.  St  Ohio.  1904,  {  6795;  Cr.  Code 
Ala.  1896,  S  4652;  Hurd's  Rev.  St  lU.  1901, 
p.  645,  c.  38,  S  277;  Code  Va.  1887,  $  3879; 
Rev.  St  Utah  1898,  $  4063;  Rev.  St  Wis. 
1898,  S  4637;  Comp.  Laws  Mich.  1897,  S  11.- 
791. 

"Offenses  are  either  felonies  or  misde- 
meanors. Such  offenses  as  are  punishable 
with  death  or  confinement  in  the  penitenti- 
ary are  felonies.  All  other  offenses,  either 
at  common  law  or  made  so  by  statute,  are 
misdemeanors.  •  •  •  A  common-law  of- 
fense for  which  punishment  is  prescribed 
shall  be  punished  only  in  the  mode  so  pre- 
scribed." Ky.  St  S  1127.  Commonwealth  v. 
Rowe,  66  S.  W.  29,  31,  112  Ky.  482,  23  Ky. 
Law  Rep.  1718,  1721. 

A  felony  is  a  crime  which  is  liable  to  be 
punished  by  Imprisonment  in  the  penitenti- 
ary, not  one  which  must  be  thus  pxmlshed. 
State  y.  Clayton,  13  S.  W.  819.  820,  100  Mo. 
616,  18  Am.  St  Rep.  565;  Johnston  y.  State, 
7  Ma  183;  Ingram  y.  State,  7  Mo.  293. 

A  *'felony"  is  an  offense  punishable  by 
death,  or  confinement  and  hard  labor  in  the 
penitentiary.    Gen.  St  Kan.  1901,  8  5444. 

A  felony  is  a  public  offense  pnnlshable 
with  death,  or  which  is,  or  in  the  discretion 
of  the  court  may  be,  punishable  by  imprison- 
ment in  the  penitentiary  or  territOTlal  prison; 
or  any  other  public  offense  which  is,  or  may 
be,  expressly  declared  by  law  to  be  a  felony. 
Every  other  public  offense  is  a  misdemeanor. 
Comp.  Laws  N.  M.  1897,  {{  1043,  1044. 

A  felony  is  a  crime  which  is  punishable 
with  death,  or  by  imprisonment  in  the  peni- 
tentiary of  this  state.  When  a  crime  pun- 
ishable by  imprisonment  in  the  penitentiary 
is  also  punishable  by  a  fine  or  Imprisonment 
in  a  county  Jail,  in  the  discretion  of  the 
court  it  shall  be  deemed  a  misdemeanor  for 
all  purposes  after  a  judgment  imposing  a 
punishment  other  than  Imprisonment  in  the 
penitentiary.  Every  other  crime  is  misde- 
meanor. Ann.  Codes  &  8t  Or.  1901,  S  1230. 
1231. 

What  is  a  felony  and  what  a  misde- 
meanor by  our  law,  and  in  the  criminal  juris- 
prudence of  many  other  states  of  the  Union, 
is  not  always  easy  to  determine.  In  some 
states  the  distinction  is  made  and  defined  by 
statute.  But  it  is  not  so  in  New  Hampshire, 
and  it  may  seriously  be  doubted  whether  fel- 
ony, in  any  proper  or  practical  use  of  the 
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term,  Is  or  can  be  recognized  in  onr  criminal 
Jurisprudence.  And,  since  here,  as  in  the 
United  States  generally,  there  can  be  no  for- 
feiture of  estate  or  goods  as  a  punishment 
for  crime,  the  word  "felony"  has  lost  its 
characteristic  and  original  meaning.  Of- 
fenses, as  to  their  designation  in  this  re- 
spect, if  the  distinction  becomes  important, 
must  be  defined  by  the  interpretation  of  the 
common  law,  and  in  that  light  the  term  "fel- 
ony" here  is  perhaps  generally  used  to  de- 
note any  high  crime,  punishable  by  death  or 
imprisonment  in  the  state's  prison;  offenses 
of  that  character  being  such  only  as  by  the 
English  law  formerly  had  the  penalty  of  for- 
feiture attached  to  an  additional  punishment. 
Such  a  criterion  would  not,  however,  be 
strictly  correct  because  larceny,  for  example, 
is  undoubtedly  regarded  as  felony,  though 
the  value  of  the  money  or  goods  stolen  may 
not  be  so  large  as  to  render  the  offense  pun- 
ishable by  imprisonment  in  the  state  prison. 
State  V.  Lincoln,  49  N.  H.  464,  469  (citing  2 
Bish.  Cr.  Law,  S  875). 

"Felony  '  is  a  generic  term,  not  sufficient- 
ly definite  to  constitute  an  accurate  charge 
In  an  indictment,  although,  if  the  particular 
off  en -^e  be  made  distinct  and  certain  by  a 
statement  of  the  facts  and  circumstances  of 
it3  commission,  the  indictment  is  sufficient 
Johnson  v.  State,  36  Ark.  242,  246 

Treason,  felony,  or  other  crime,  within 
the  meaning  of  the  clause  of  the  Constitution 
of  the  United  States  requiring  fugitives  from 
Justice,  charged  with  treason,  felony,  or 
other  crime,  to  be  delivered  up,  etc.,  is  to 
be  construed  to  include  acts  made  criminal 
by  amendments  in  the  laws  of  the  several 
states,  and  not  limited  to  such  only  as  were 
crimes  at  common  law  In  re  Hughes,  61  N. 
C.  57,  64. 

Comiaon-law    oflensea    as    affected    by 
■tatntory  definition. 

Under  Rev.  St  c.  170,  S  14,  providing 
that  the  term  "felony,"  when  used  in  any 
statute,  shall  be  construed  to  mean  an  of- 
fense for  which  the  offender,  on  conviction, 
shall  be  liable  by  law  to  be  punished  by 
imprisonment  in  the  state  prison,  it  is  held 
that  the  statute  does  not  make  an  offense 
a  felony  which  was  only  a  misdemeanor  at 
common  law,  but  that  it  merely  furnishes  a 
definition  of  the  term  "felony"  when  the 
same  is  used  in  any  statute.  Wilson  v. 
State,  1  Wis.  184,  186;  Nichols  v.  State,  35 
Wis.  808,  310. 

2  Rev.  St  p.  702,  {  30,  provides  that 
the  word  "felony,"  when  used  in  any  statute, 
shall  be  construed  to  mean  any  offense  for 
which  the  offender  shall  be  liable  by  law 
to  be  punished  by  death  or  imprisonment  in 
the  state  prison.  Held,  that  the  definition 
of  the  term  "felony"  found  in  the  statute  was 
enacted  for  the  mere  purpose  of  giving  it  a 
8Wds.  &P.— 47 


definite  meaning  when  found  in  statutory 
law,  and  without  any  design  of  affecting  by  it 
the  rights  or  liabilities  of -third  persons  re- 
sulting from  ordinary  and  bona  fide  business 
transactions,  and  any  one  who  may  have 
obtained  the  property  t^  which  the  trans- 
actions relate  by  acts  which  were  not  a 
felony  at  common  law,  but  which  by  the  Re- 
vised Statutes  may  possibly  be  an  offense 
coming  within  their  definition  of  a  felony. 
Keyser  v.  Harbeck,  10  N.  Y.  Super.  Ct  (3 
Duer)  373,  386. 

Gomp.  Laws,  S  5954,  declaring  that  "the 
term  'felony,'  when  used  in  this  title  or  in 
any  other  statute,  shall  be  construed  to  mean 
an  offense  for  which  the  offender,  on  convic- 
tion, shall  be  liable  by  law  to  be  punished 
by  death  or  imprisonment  in  the  state's 
prison,"  must  be  understood  as  intended  to 
apply  only  to  those  provisions  where  neither 
the  particular  offense  nor  its  grade  is  other- 
wise indicated  than  by  the  use  of  the  term 
"felony,"  and  where,  therefore,  the  definition 
became  necessary,  as  it  was  not  intended 
to  be  used  merely  In  the  common-law  sense. 
While  this  definition  by  reference  include? 
not  only  statute  offenses,  but  all  offenses  at 
common  law  which  by  our  statutes  are  made 
punishable  in  the  manner  indicated,  whether 
felonies  or  misdemeanors  at  common  law, 
it  is  clear  that  even  as  to  those  common- 
law  felonies  thus  punishable  it  can  have  no 
other  effect  than  to  render  them  subject  to 
the  particular  provisions  of  the  statute, 
where  the  word  "felony"  is  thus  used,  neither 
adding  to  nor  taking  from  them  any  of  the 
common-law  incidents  of  felony,  except  so 
far  as  these  particular  provisions  may  have 
that  effect.  As  to  those  common-law  felonies 
not  thus  punishable  by  our  statutes,  they 
are  in  no  way  affected  either  by  the  defini- 
tion or  by  the  provisions  to  which  that  defini- 
tion refers,  for  the  plain  reason  that  they 
do  not  come  within  either,  but  remain  fel- 
onies at  common  law  in  the  same  manner  as 
if  this  statute  definition  had  never  been 
adopted.  Drennan  v.  People,  10  Mich.  169, 
173,  174, 175, 182. 

Felonloiia  intent. 

Where  an  offense  is  punishable  by  im 
prisonment  in  the  penitentiary,  the  indict- 
ment must  state  that  the  act  was  commit- 
ted with  a  felonious  intent  because  without 
a  felonious  intent  there  can  be  no  felony. 
State  V.  Clayton,  13  S.  W.  819,  820,  100  Mo. 
516,  18  Am.  St  Rep.  565;  United  States  v. 
Staats,  49  U.  S.  (8  How.)  41,  45,  12  L.  Ed. 
979. 

Fine  or  imprisonment. 

Pen.  CJode,  art.  54,  defines  "felony"  to 
be  any  offense  punishable  by  death  or  impris- 
onment in  the  penitentiary,  either  absolutely 
or  in  the  alternative.    Ward  v.  White,  23 
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a  W.  981,  882,  86  Tex.  170;    Campbell  v. 
State,  2  S.  W.  825,  827,  22  Tex.  App.  262. 

Under  the  'statute  declaring  that  the 
term  "felony"  includes  every  offense  punish- 
able by  imprisonment  in  the  state's  prison, 
it  has  been  uniformly  held  that  an  offense 
that  is  liable  to  be  so  punished  must  be  re- 
garded as  a  felony,  although  not  necessarily 
so  punished.  State  v.  McCormick,  24  Atl. 
938,  939,  84  Me.  566;  Benton  v.  Common- 
wealth. 16  S.  B.  725,  89  Va.  570;  In  re 
Stevens,  34  Pac.  459,  460,  52  Kan.  56. 

The  maximum  punishment  to  which  the 
offender  is  liable — that  is,  may  be  punished 
or  Is  liable — is  the  test  by  which  the  degree 
of  the  offense  is  determined.  In  re  Stevens, 
34  Pac.  459,  460,  52  Kan.  56.  Contra,  see 
Baits  V.  People,  16  N.  B.  483,  484,  123  111. 
428;  Lamkin  v.  People,  H  111.  601,  504. 

Under  Rev.  St.  1879,  {  1676,  providing 
that  the  term  "felony"  shall  be  construed 
to  mean  any  offense  for  which  the  offender, 
on  conviction,  shall  be  liable  by  law  to  be 
punished  with  death  or  with  imprisonment 
in  the  penitentiary,  it  is  not  necessary,  to 
constitute  a  felony,  that  the  offense  be  one 
virhich  must  be  thus  punished.  State  v.  Clay- 
con,  13  S.  W.  819,  820,  100  Mo.  516,  18  Am. 
St  Rep.  565  (citing  Johnston  v.  State,  7  Mo. 
183;  Ingram  v.  State,  Id.  293;  State  v.  Mur- 
dock,  9  Mo.  739;  State  v.  Green.  66  Mo.  632; 
State  V.  Reeves,  97  Mo.  668,  10  S.  W.  841, 
10  Am.  St  Rep.  349);  State  v.  Deffenbacher, 
51  Mo.  26,  27. 

Const.  Cal.  art  6,  S  4,  providing  that  the 
Supreme  Court  shall  have  appellate  jurisdic- 
tion in  all  criminal  cases  amounting  to  fel- 
ony, means  that  the  defendant  must  be  con- 
victed of  and  sentenced  for  a  crime  which 
was  punishable  by  law  by  imprisonment  in 
the  penitentiary;  and  the  fact  that  he  was 
otherwise  punished  for  it  was  immaterial,  be- 
cause the  jurisdiction  does  not  depend  on 
the  kind  or  measure  of  punishment  actually 
Inflicted,  but  the  kind  that  might  have  been 
inflicted,  and  the  kind  for  which  the  de- 
fendant was  liable,  and  which  the  court 
was  authorized  to  impose.  United  States 
V.  Watkinds  (U.  S.)  6  Fed.  152,  160. 

As    flxins    imprlsoninent    In    peniten- 
tiary. 

Cdnst  art.  18,  {  4,  provides  that  the  term 
'felony"  shall  mean  any  offense  punishable 
by  death  or  imprisonment  In  the  peniten- 
tiary, and  none  other.  Hence  a  statute  pro- 
viding that  any  person  stealing  cattle  shall 
be  deemed  guilty  of  a  felony,  and  shall  be 
punished  by  imprisonment,  fixes  the  impris- 
onment in  the  penitentiary.  In  re  Pratt,  34 
Pac.  680,  681,  19  Colo.  138. 

Imprisonment  as  n&aldne* 

The  mere  fact  that  an  offense  is  punish- 
able by  Imprisonment  and  was  rendered  an 


infamous  crime  does  not  make  it  a  felony. 
Bannon  v.  United  States,  15  Sup.  Ct  467, 
469,  156  U.  S.  464,  39  L.  Bd.  494. 

The  term  **felony"  appears  to  have  been 
long  used  to  agnify  the  degree  or  class  of 
crime  committed,  rather  than  the  final  con- 
sequence of  its  commission.  In  cases  whore 
the  statute  declares  that  the  offender  shall 
be  deemed  to  have  feloniously  committed 
the  act,  it  makes  the  offense  a  felony.  Orig- 
inally the  term  "felony"  had  a  meaning  quite 
different;  but  it  has  become  vague  and  mis- 
understood, being  controlled  entirely  by  the 
statutes  of  the  different  states.  Acts  of  Par- 
liament and  statutes  of  states  by  their  pe- 
culiar phraseology  make  certain  offenses  fel- 
onies which  were  not  felonies  by  the  common 
law.  But  under  a  statute  prohibiting  the 
sale  of  liquor  to  Indians,  fixing  the  punish- 
ment at  Imprisonment  and  by  fine,  but 
which  does  not  declare  it  to  be  a  felony,  such 
offense  Is  not  a  felony.  Bruguler  v.  United 
SUtesi  46  N.  W.  602,  1  Dak.  5. 

Stealing  a  letter  from  a. postal  car  is  not 
a  felony,  within  Rev.  St  S  5469  [U.  S.  Comp. 
St  1901,  p.  3692],  making  it  an  offense 
punishable  by  Imprisonment  for  a  person  in 
the  postal  service  to  steal  a  letter  from  a 
postal  car.  United  States  y.  Falkenhainer 
(U.  S.)  21  Fed.  624,  627. 

Imprisonment  in  penitentiary  or  oonn- 
tyjail. 

Felony  is  a  crime  which  is  punishable 
by  death  or  Imprisonment  in  the  territorial 
prison.  When  a  crime  punishable  by  impris- 
onment in  the  territorial  prison  is  also  pun- 
ishable by  Imprisonment  in  the  county  jail. 
In  the  discretion  of  the  court,  it  shall  be 
deemed  a  misdemeanor  for  all  purposes  after 
a  judgment  imposing  a  punishment  other 
than  Imprisonment  in  the  territorial  prison. 
Rev.  St  S  6311;  Territory  v.  Guthrie,  17 
Pac.  39,  41,  2  Idaho  (Hash.)  432. 

Misdemeanor  distingnished. 

Felony,  as  existing  at  common  law,  is 
not  known  under  the  laws  of  this  state,  as 
crimes  do  not  work  a  forfeiture  of  the  es- 
tate. But  offenses  are  distinguishable  into 
what  may  be  termed  "crimes"  and  "mis- 
demeanors"; the  former  punishable  capital- 
ly, or  by  confinement  in  the  state  prison,  and 
the  latter  by  fine,  or  Imprisonment  in  the 
county  jail.  On  the  trial  of  these  cases, 
there  la  no  difference  in  the  mode  of  trial 
or  the  right  of  the  respondent,  and  no  rea- 
son exists  in  this  state  why  one  indicted 
for  that  which  would  be  a  felony  at  common 
law  may  not  be  convicted  of  a  misdemeanor. 
The  conviction  would  bar  a  subsequent  pros- 
ecution, as  well  as  a  conviction  for  tiieft 
under  an  indictment  for  burglary  or  rob- 
bery.   State  v.  Scott,  24  Vt  127,  130. 

Offenses  punishable  by  death  or  con- 
finement In  the  penitentiary  are  denominated 
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''felonies.'*  Tbe  distinction  between  felonies 
and  misdemeanors  rests  on  the  character  of 
tlie  punishment  State  y.  Warner,  65  Pac 
342,  344,  60  Kan.  94. 

"Felony"  is  defined  to  be  an  offense  of 
which  the  punishment  Is  death  or  confine- 
ment in  the  penitentiary.  All  other  crimes 
are  misdemeanors.  They  are  of  a  distinct 
gmde  and  nature,  and  their  boundaries  must 
be  defined  by  law.  The  same  acts  cannot 
at  the  same  time  constitute  a  felony  and  a 
misdemeanor.  The  crime  must  be  one  or 
the  other,  not  both  or  either.  State  v.  Wal- 
ler, 43  Ark.  381,  383. 

The  difference  between  a  felony  and  a 
misdemeanor  Is  that  a  felony  imputes  mal- 
ice, while  the  latter  does  not,  so  that  where 
death  Is  caused  while  committing  a  felony, 
the  act  is  murder,  and  if  while  committing 
a  misdemeanor  it  is  manslaughter.  Pleim- 
ling  v.  SUte,  1  N.  W.  278,  281,  46  Wis.  516. 

In  England  the  term  "felony"  comprises 
every  species  of  crime  which  at  common 
law  worked  a  forfeiture  of  goods  and  lands, 
but  under  the  Ohio  Criminal  Code,  the  word 
"felony,"  aside  from  statutory  definitions^ 
expresses  a  signification  no  less  vague  than 
the  word  "criminal."  Rev.  St  S  6795,  pro- 
vides, however,  that  offoises  which  may  be 
punished  by  death  or  imprisonment  in  the 
penitentiary  are  felonies,  and  all  other  of- 
fenses are  misdemeanors.  This  statutory 
definition  does  not  however,  affirm  or  estab- 
lish the  common-law  distinctions  between 
felony  and  misdemeanor.  Mitchell  v.  State, 
42  Ohio  St  383,  387. 

Offense  mnst  be  deolared  to  be  a  f elimy. 

No  crime  created  by  statute  can  be  made 
a  felony,  unless  it  is  so  defined  by  the  terms 
of  its  creation  as  to  constitute  the  felony. 
Where  a  statute  declares  that  the  offender 
shall  under  the  particular  circumstances  be 
deemed  to  have  feloniously  committed  the 
act,  it  makes  the  offense  a  felony,  and  em- 
braces all  the  common  and  ordinary  conse- 
quences attending  a  felony.  In  some  of  the 
states  every  crime  is  held  to  be  a  felony 
where  the  punishment  prescribed  la  confine- 
ment in  the  penitentiary,  but  that  doctrine 
does  not  obtain  in  North  Carolina.  State  v. 
Hill,  91  N.  C.  561,  563. 

If  the  act  constituting  the  offense  against 
the  laws  of  the  United  States  was  not  crim- 
inal at  common  law,  and  is  not  wrong  per  se, 
it  is  to  be  deemed  a  misdemeanor  and  not  a 
felony,  unless  the  law  expressly  denominates 
it  a  felony.  United  States  v.  Vigil,  34  Pac. 
530,  531,  7  N.  M.  296. 

The  term  '*felony,"  aa  used  in  Rev.  St 
§  819  [U.  S.  Gomp.  St  1901,  p.  629],  pro- 
viding that  on  the  trial  of  any  other  felony 
the  defendant  shaU  be  entitled  to  ten  and 
the  United  States  to  three  peremptory  chal- 


lenges, and  in  all  other  cases  each  party 
shall  be  entitled  to  three  challenges,  Includee 
cases  (1)  where  the  offense  is  declared  to 
be   felonious,   expressly   or   by   implication; 

(2)  where  the  offense  is  not  defined  by  stat- 
ute, but  is  designated  by  its  common-law 
name,  known  as  such  at  the  common  law; 

(3)  when  Congress  adopts  a  law  as  to  an 
offense  made  by  the  law  of  the  state  a 
felony.  United  States  v.  Coppersmith  (U.  8.) 
4  Fed.  198.  Under  such  a  rule  Rev.  St  S 
5478  [U.  S.  Comp.  St  1901,  p.  8696],  making 
the  breaking  Into  a  post  office  a  crime  pun- 
ishable by  fine  and  Imprisonment  at  hard 
labor  for  not  more  than  five  years,  does  not 
create  a  felony.  Gonsidine  v.  United  States, 
112  Fed.  342,  344,  50  G.  0.  A.  272. 

AssaiUt  wltb  intent  to  IdU. 

An  assault  with  a  dangerous  weapon, 
with  intent  to  murder.  Is  punishable  by  im- 
prisonment in  the  state  prison  not  exceeding 
20  years.  It  is  therefore  a  felony.  Com- 
monwealth V.  Wright  33  N.  B.  82,  158  Biass. 
149,  19  L.  R.  A.  206,  35  Am.  St  Rep.  475. 
See,  also.  State  v.  Clayton,  13  S.  W.  819,  820, 
100  Mo.  516,  18  Am.  St  Rep.  565. 

An  assault  with  intent  to  kill  is  a  felony, 
under  Wag.  St  p.  516,  S  33,  providing  that 
"where  the  term  'felony'  is  used  in  this  or 
any  other  statute.  It  shall  be  construed  to 
mean  any  offense  for  which  the  defendant 
shall  be  liable  by  law  to  be  punished  with 
death  or  imprisonment,  and  no  other,"  al- 
though punishable  either  by  imprisonment 
in  the  penitentiary,  or  by  fine  and  imprison- 
ment in  the  county  jail,  or  both.  State  v. 
Green,  66  Mo.  631,  647,  648. 


Assault  with  intent  to 

"ti'elony,"  as  used  in  Wag.  St  p.  460,  S 
32,  punishing  assaults  m^de  with  intent  to 
commit  any  robbery,  rape,  burglary,  man- 
slaughter, or  "other  felony,'*  includes  an  as- 
sault vrith  intent  to  maim,  wound,  or  disfig- 
ure any  person;  felonious  maiming,  wound- 
ing, or  disfiguring  being  made  a  felony  by 
statute.    State  v.  Brown,  60  Mo.  141,  142. 

Bribery. 

Bribery  was  not  a  felony  at  the  common 
law.  State  v.  Polacheck,  77  N.  W.  708»  709, 
101  Wis.  427. 

By  the  territorial  statutes  of  Utah  a 
felony  is  a  crime  which  may  be  punished 
with  death  or  imprisonment  in  the  peniten- 
tiary. Hence  bribery,  under  Rev.  St  U.  S. 
§  5451  [U.  S.  Comp.  St  1901,  p.  3680],  being 
punished  by  fine  and  imprisonment,  is  a  fel- 
ony. United  States  v.  Jones,  18  Pac.  233, 
234,  5  Utah,  552. 

The  word  '*felony,"  as  used  In  Const 
art  4,  S  15,  providing  that  members  of  the 
Legislature  shall  in  all  cases,  except  treason, 
felony,  and  breach  of  the  neace,  be  privileged 


FELONY 


2742 


FELONY 


from  arrest,  most  be  limited  to  such  offenses 
as  were  felonies  at  the  time  the  Constitution 
was  adopted,  and  hence  does  not  include 
bribery.  State  v.  Polacheck,  77  N.  W,  708, 
709,  101  Wis.  427. 

Contempt  of  court. 

Under  the  federal  criminal  law  proce- 
dure no  offense  against  the  United  States  is 
a  felony,  unless  specially  declared  to  be  such 
by  statute.  Under  such  rule  contempt  of 
court  is  not  felony.  In  re  Acker  (U.  S.)  66 
Fed.  290,  293. 

Covnterfeitliiff* 

The  offense  of  uttering  and  passing  conn- 
terfeit  coin  is  not  a  felony  within  the  provi- 
sions of  Rev.  St.  S  819  [U.  S.  Comp.  St  1901, 
p.  629],  entitling  a  defendant  on  the  trial  of 
any  other  felony  to  10  peremptory  chal- 
lenges. United  States  v.  Coppersmith  (U.  S.) 
4  Fed.  198,  207. 

In  holding  that  a  person  convicted  of 
conn ter felting  the  securities  of  the  United 
States  was  not  disfrancliised  under  a  statute 
prohibiting  persons  from  voting  if  they  have 
been  convicted  of  any  infamous  crime  "deem- 
ed by  the  laws  of  the  state  a  felony,**  unless 
they  have  been  pardoned,  the  court  say  that 
it  doubts  "whether  it  can  be  said  that  any 
mere  statutory  offense  created  by  a  law  of 
the  United  States  is  deemed  by  the  laws  of 
the  state  a  felony."  United  States  r.  Bar- 
nabo  (U.  S.)  24  Fed.  Cas.  1007,  1008. 

The  statutory  definition  of  "felony"  not 
making  misdemeanors  at  common  law  felo- 
nies, it  is  held  that  a  statute  making  the 
offense  of  uttering  counterfeit  coin,  which 
at  common  law  was  a  misdemeanor  only, 
punishable  by  imprisonment  in  the  state  pris- 
on, does  not  make  that  offense  a  felony,  so  as 
to  make  an  indictfbent  for  uttering  counter- 
feit coin  defective  for  failure  to  allege  that 
the  offense  was  committed  feloniously.  Wil- 
son V.  State,  1  Wis.  184,  186. 

Drivinc  stook  from  ran^e* 

Under  the  definition  in  Pen.  Code,  art 
54,  the  offense  of  unlawfully  driving  stock 
on  its  accustomed  range,  which  provides  for 
an  alternative  punishment  by  fine,  imprison- 
ment, or  by  both  fine  and  imprisonment,  is  a 
felony.  Campbell  v.  State,  2  S.  W.  825,  827, 
22  Tex.  App.  262. 

Embeizlement. 

By  Comp.  Laws,  |  5204,  a  "felony"  1b 
defined  to  be  a  crime  wliich  is  or  may  be 
punishable  with  death  or  by  imprisonment  in 
the  territorial  prison;  in  other  words,  it  is  a 
penitentiary  offense,  and  embezzlement,  be- 
ing punished  by  imprisonment  in  the  peniten- 
tiary, is  therefore  a  felony.  In  re  Kirby,  78 
N.  W.  92,  94^  10  S.  D.  322,  89  L.  B.  A.  856, 
859. 


Offenses  which  are  punishable  by  Im- 
prisonment for  a  term  of  years  in  the  pen- 
itentiary are  according  to  the  common  clas- 
sification felonies,  though  our  laws  do  not  in 
general  recognize  the  usual  common-law 
characterization  of  a  felony  as  being  a  crime 
a  conviction  for  which  induces  a  forfeiture 
of  goods.  Thus  a  statute  making  embemle- 
ment,  abstraction,  and  wlllfnl  misapplication 
of  the  moneys,  funds,  etc.,  of  a  national 
bank,  punishable  by  Imprisonment  for  a 
term  of  years,  makes  them  felonies,  though 
they  are  denominated  In  the  statute  as  mis- 
demeanors. United  States  t.  Cadwallader 
(U.  S.)  59  Fed.  677,  679. 

The  term  "felony,"  in  the  general  ac- 
ceptation of  the  English  law,  comprises  ev- 
ery species  of  crime  which  at  common  law 
occasioned  a  total  forfeiture  of  lands  or 
goods,  or  both,  and  to  which  might  be  su- 
peradded capital  or  other  punishment,  accord- 
ing to  the  degree  of  guilt  4  Bl.  Comm.  94, 
95.  In  England  the  rule  with  regard  to 
felonies  created  by  statutes  seems  to  be  that 
not  only  those  crimes  which  are  declared  in 
express  words  to  be  felonies,  but  also  those 
which  are  decreed  to  undergo  judgment  of 
life  and  member  by  any  statute,  become  felo- 
nies thereby,  whether  the  word  "felony"  be 
omitted  or  mentioned.  In  this  state  forfei- 
tures of  property  on  conviction  of  crime  have 
been  abolished,  and  the  common-law  defini- 
tion of  felony  Is  Inapplicable;  but  the  prin- 
ciple of  determining  the  grade  of  the  of- 
fense by  the  character  of  the  punishment  is 
recognized  in  the  clearest  manner.  By  Rev. 
St  p.  702,  S  80,  it  is  provided  that  the  tmn 
"felony,"  when  used  in  this  act  or  any  other 
statute,  shall  be  considered  to  mean  an  of- 
fense for  which  the  offender,  on  conviction, 
shall  be  liable  by  law  to  be  punished  by 
death  or  by  imprisonment  In  a  state  prison. 
The  same  rule  for  determining  what  is  a 
felony  is  preserved  by  Pen.  Code,  §  5.  The 
crimes  of  forgery  and  embezzlement  are  felo- 
nies, and  under  Laws  1875,  c  19,  where  one 
fraudulently  and  feloniously  obtains  and  re- 
ceives money  from  a  county  treasurer  and 
converts  the  same  to  his  own  use,  it  is  a 
felony.  People  v.  Lyon,  1  N.  B.  672^  674,  99 
N.  Y.  210. 

Forgrery. 

The  crime  of  forgery  was  not  a  felony, 
any  more  than  was  the  obtaining  of  goods 
under  false  pretenses,  as  it  did  not  Involve 
forfeiture  of  the  goods,  which  was  an  Insep- 
arable incident  to  felony.  Hence  there  never 
was  any  rule  of  the  common  law  that  a  party 
who  had  acquired  goods  by  a  sale  and  de- 
livery to  him,  although  such  sale  and  de- 
livery may  have  been  induced  by  forgery  or 
false  pretenses  on  his  part,  acquired  no  title 
which  he  could  convey  to  a  third  Innocent 
person.  Bell  y.  Cafferty,  21  Ind.  411«  416^ 
417. 
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Forgery  is  not  a  felony  at  common  law.  i  punished.  Thus  housebreaking  with  intent 
State  v.  Murphy,  17  R.  I.  6d8,  702,  24  AtL  j  to  commit  larceny,  which  is  punishable  by 
473,  474,  16  L.  B.  A.  650  (citing  4  Bl.  Ck>mm.  i  confinement  la  the  penitentiary,  is  a  felony, 
247).  I  though  in  a  particular  case  the  Jury,  in  the 

„  ,  ,  ^  ^  »^  .     exercise  of  its  discretion,  fixes  a  lighter  pun- 

Forgery  Is  an  infamous  offense.     It  is   igbment.    Benton  y.  Commonwealth,  16  a  B. 
classed  with  other  infamous  felonies  and  mis-  >  ^25  59  yg,.  570. 
demeanors,  the  compounding  of  which  is  a 

misdemeanor,  punishable  by  fine  and  imprls-       i^iucttiiK  rreat  bedUy  barm. 
onment    In  re  Bredin's  Appeal.  92  Pa.  241.  ^         *„        T     ,7/     ,,-._. 

246  37  Am.  Rep.  677.  ^  willfully  and  maliciously  inflict  great 

'  *         '        '  ;  bodily  harm  upon  another  is  a  felony  under 

By  provisions  of  Pen.  Code,  art  54,  ev-   the  Missouri  statute  of  crimes  and  punisb- 
ery  offense  which  Is  punishable  by  death  or   ments.    State  y.  Nueslein.  25  Mo.  Ill,  126. 
by  imprisonment  in  the  penitentiary,  either ; 
absolutely  or  as  an  alternative,  is  a  felony.  I     Jail  breaklnc* 

Forgeries,  being  punishable  absolutely  by-  3  ^r.  Proc.  »  4,  a  felony  is  an  offense 
confinement  in  the  penitentiary,  are  felonies. ;  p^ighable  by  death  or  confinement  at  hard 
Pitner  y.  State,  5  S.  W.  210,  213,  23  Tex. ;  j^^,^,  ^  the  penitentiary;  so  that,  under  a 
^P-  ^^'  I  statute  providing  that  the  breaking  of  a  Jail 

^^  ;  before  conviction  may  be  punished  by  con- 

Oraad  larceny.  finement  and  hard  labor  in  the  penitentiary, 

The  word  "felony"  is  a  technical  word,  !  such  offense  is  a  felony,  and  it  is  not  nec- 
and  Is  to  be   understood  in  its  recognized   essary  that  it  must  be  so  punishable.    In  re 
legal  sense,  unless  the  Legislature,  in  some  |  Stevens,  34  Pac.  459,  460,  52  Kan.  56. 
statute  in  which  the  word  is  found,  has,  by  | 
an  interpretation  clause  or  otherwise,  given      I^^ oeny  liy  slaye. 

the  sense  in  which  it  is  to  be  understood  in  tt«^««  *k^  n^«.«««i  n^^^  ^^a»i«»  *  #^1 

the  statute.  When  this  is  done,  the  word  is  I  ,„^  ^.f^  f„^  ?^I^Tlf^Lt^i.fJ^^^ 
to  be  understood  In  the  Drescribed  sense,  i   ^  *^  offense  of  which  the  punish- 

whether  this  be  an  enlargement  or  contrac  j  ^^^^  ^  ^5^^^  ^"^  confinement  in  the  peniten- 
tlon  of  its  usually  recomlzed  leiral  sense  '  ^^'  *°^  declaring  that  all  other  offenses 
and  the  word  will  be  so  applied  In  the  sens^  j  f '^^  j^ifenieanors,  and  the  statute  declar- 
given  to  it  by  the  statute,  unless  to  do  so  I  ^«  ^^^^^  "  *  »\^^«  ^^"L^^'Tf.^  *  ^T°^* 
would  be  repugnant  to  reason;  and  hence  :*^^  ^'^^^  ^^  punishable  with  stripes  not  ex- 
under  Crimes  Act  (74  Ohio  Laws,  p.  241.  c.  |  ^^.!^*°«/  si^Med  number  a  larceny  com- 
1)  tit.  1,  «  2.  providing  that  offenses  pun-  f/^t^J>y  »  «*t^«  jf  ^  °'i^w'^.T;?nn''^^' 
ishable  by  Imprisonment  in  the  penitenSary  I  ^^""^^^  ^-  Baylor,  59  Ky.  (2  Mete.)  599,  604. 


are  felonies,  grand  larceny,  which  is  punish- ' 


Mayhem 


able  by  imprisonment  in  the  penitentiary,  is  | 

a  felony.    Grlfian  y.  State,  34  Ohio  St.  299,  |         See  ''Mayhem." 

300.  I 

Petit  laroeny* 

Under  Const,  art  18,  S  4,  providing  that ; 
the  term  "felony."  wherever  it  may  occur  Originally  the  term   "felony"  imported 

in  the  Constitution  or  in  the  laws  of  the  |  ^^^  ^^^^  offenses  of  which  the  feudal  conse- 
state,  shall  be  construed  to  mean  any  crlm-  Q^ence  was  the  forfeiture  of  all  the  offend- 
inal  offense  punishable  by  death  or  Imprls-  j  ®r*8  lands  and  goods,  to  which  in  later  times 
onment  in  the  penitentiary,  and  no  other, '  caP^tol  or  other  punishment  was  sometimes 
grand  larceny,  being  punishable  by  imprls-  j  added.  In  American  law  the  word  has  no 
onment  in  the  penitentiary  for  a  term  of  not  clearly  defined  meaning,  except  as  it  is  glv- 
less  than  one  and  not  more  than  ten  years,  ®°  *  meaning  by  some  statutes.  In  Massa- 
is  a  felony.  In  re  Lowrie,  9  Pac.  489,  490,  j  chusetts  there  is  a  statute  that  any  crime 
8  Colo.  499,  54  Am.  Rep.  558.  I  punishable  by  death  or  imprisonment  in  the 

j  state  prison  is  a  felony,  and  no  other  crime 

Crimes   which   subject  the   offender  to  .  shall  be  so  considered.     There  is  a  similar 
Imprisonment  in  the  territorial  prison  or  to   statute  in  New  York  and  in  some  of  the 


death  shall  be  classed  as  felonies.  Rev.  St 
p.  288,  S  4.  Under  such  definition  grand  lar- 
ceny is  a  felony.  Territory  y.  Dimcan,  6 
Pac.  353,  5  Mont.  478. 

Honsebreakins. 

Under  Code,  fi  3879.  providing  that  of- 
fenses punishable  with  death  or  confinement 
In  the  penitentiary  are  felonies,  an  offense 
which  may  be  punished  in  such  manner  is 


other  states.  While  the  word  "felony"  does 
not  with  precision  comprehend-  any  class  or 
description  of  crimes  In  Connecticut  law.  it 
may  be  safely  asserted  that  petit  larceny  is 
not  a  felony  in  this  state;  so  tliat  where  an 
Information  was  for  a  conspiracy  to  com- 
mit a 'theft,  and  the  theft  proved  to  be  petit 
larceny,  and  both  the  conspiracy  and  the  pe- 
tit larceny  proved  to  be  misdemeanors,  there 
was  no  merger  of  offenses.  State  y.  Setter, 
a  felony,  though  it  may  not  necessarily  be  so    18  Atl.  782,  57  Conn.  461, 14  Am.  St  Rep.  121. 
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Petit  larceny,  which  is  not  punishable 
with  death  or  by  imprisonment  in  the  state 
prison,  is  not  a  felony  under  2  Rey.  St  p. 
701,  S  30,  providing  that  the  term  "felony" 
shall  be  construed  to  mean  an  offense  for 
which  the  offender  shall  be  liable  by  law  to 
be  punished  by  death  or  by  imprisonment  in 
the  state  prison;  and  therefore  one  convict- 
ed of  such  offense  is  not  incompetent  to  tes- 
tify under  the  twenty-third  section  of  the 
same  act,  declaring  that  no  person  convict- 
ed of  felony  shall  be  competent  to  testify, 
etc.  Shay  v.  People,  22  N.  Y.  317,  318;  Peo- 
ple y.  Shay  (N.  Y.)  10  Abb.  Prac.  413,  415. 

Petit  larceny,  punishable  by  imprison- 
ment in  the  state's  prison,  is  a  felony,  un- 
der Rev.  St.  18&4,  §  1642  (Rev.  St  1881,  S 
1573).  Skelton  v.  State,  49  N.  B.  001,  902, 
149  Ind.  641;  Short  v.  State,  63  Ind.  376; 
Stevens  v.  Anderson,  44  N.  B.  460.  461,  145 
Ind.  304. 

Poisoning  swine* 

Poisoning  swine  was  not  a  felony  at 
common  law.  Town  of  Baltimore  v.  Town 
of  Chester,  53  Vt  315,  319,  38  Am.  Rep.  677. 

Rape. 

Murder  is  a  felony  at  common  law,  lyat 
it  may  be  doubted  if  rape  is:  it  having  been 
made  so  by  statute.  United  States  v.  Oop- 
persmith  (U.   S.)  4  Fed.  198,  201. 

Pen.  Oode,  H  325,  326,  provides  impris- 
onment in  the  territorial  prison  as  punish- 
ment for  rape.  Section  292  provides  that 
every  person  guilty  of  assault  with  intent 
to  commit  any  felony,  with  certain  imma- 
terial exceptions,  may  be  punished  by  im- 
prisonment in  the  territorial  prison,  or  In 
the  county  jail,  or  by  fine.  Code  Cr.  Proc. 
§  4,  defines  ''felony'*  as  a  crime  which  may 
be  punished  by  death  or  by  Imprisonment  in 
the  territorial  prison.  Held,  that  an  indict- 
ment charging  an  assault  on  a  female  with 
an  intent  to  ravish  and  carnally  know  her, 
contrary  to  the  form  of  the  statute,  is  suf- 
ficient to  charge  a  felony,  without  the  use 
therein  of  the  word  "feloniously."  Territory 
V.  Godfrey,  50  N.  W.  481,  6  Dak.  46. 

The  statute  provides  that  the  word  "fel- 
ony" shall  be  construed  to  mean  any  offense 
for  which  the  offender,  on  conviction,  shall 
be  liable  by  law  to  be  punished  with  death 
or  by  imprisonment  in  the  penitentiary,  and 
no  other.  The  twenty-eighth  section  of  the 
second  article  of  the  act  concerning  crimes 
and  punishments  declares  the  punishment 
for  rape,  or  attempt  to  commit  rape,  by  a 
negro  or  mulatto,  to  be  castration.  Such  an 
offense,  therefore,  is  not  a  felony  within  the 
meaning  of  the  statute.  Nathan  v.  State,  8 
Mo.  631,  632. 

Bobbery. 

A  felony  is  a  crime  which  is  punishable 
with  death  or  by  imprisonment  in  the  state 


prison.      Robbery    is  a    felony.     Fwsflt  ▼. 
Cole,  11  Pac  481,  484,  70  Cal.  59. 

Robbery  is  made  a  felony  by  statute, 
and  the  act  of  robbing  is  felonious,  and  all 
robbery  is  feloniously  done.  State  t.  I^ray, 
74  S.  W.  846,  847,  174  Mo.  569. 

Seduotloa. 

Under  Rev.  St  S  1259,  making  seduc- 
tion punishable  either  by  confinement  in  the 
penitentiary  or  by  fine  and  imprisonment  in 
the  county  Jail,  and  section  1676,  defining  a 
felony  as  any  offense  liable  to  be  punished 
by  confinement  in  the  penitentiary  or  death, 
such  offense  is  a  felony.  State  v.  Reeves, 
10  S.  W.  841,  843,  97  Mo.  668,  10  Am.  St 
Rep.  349. 

Under  Pen.  Code,  art  54,  defining  a  f^- 
ony  as  any  offense  punishable  .by  death  or 
imprisonment  in  the  penitentiary,  either  ab- 
solutely or  as  an  alternative,  and  section 
814,  providing  that  seduction  may  be  punish- 
ed by  imprisonment  in  the  penitentiary  or  by 
fine,  such  offense  is  a  felony.  Ward  v. 
White,  23  B.  W.  981,  982,  86  Tex.  170. 

Serious  personal  injury* 

An  act  of  violence  committed  on  the  per- 
son of  another,  which  the  law  declares  to 
be  felonious,  will  always  include  a  serious 
personal  injury;  but  an  act  of  violence  so 
committed,  although  it  amounts  to  a  serious 
personal  injury,  does  not  necessarily  come 
within  the  class  of  crimes  known  as  ''felo- 
nies." So  that  an  instruction  that.  If  the 
defendant  hit  the  fatal  blow  in  defense  of 
his  person,  to  prevent  a  serious  personal 
injury,  the  killing  was  justifiable,  was  prop- 
erly refused.  Battle  t.  State,  29  S.  B.  491, 
492,  103  Oa.  53. 

SmvaariiAB* 

The  offense  of  receiving  smuggled  goods 
is  not  to  be  classed  as  a  felony,  especiallj 
as  the  act  of  smuggling  itself  is  defined  to  be 
a  misdemeanor.  Reagan  v.  United  States, 
15  Sup.  Ct  610,  157  U.  S.  301,  39  L.  Bd.  709. 

Subornation  of  perjury. 

An  attorney  who  procures  false  evi- 
dence, knowing  it  to  be  false,  with  an  inten- 
tion to  deceive  the  court,  is  not  only  guilty 
of  contempt  of  court,  but  of  subornation  of 
perjury,  a  felony  as  well.  Seattle  t.  People, 
33  111.  App.  651,  661. 

FEMALE. 

In  an  indictment  charging  a  person  with 
seducing  an  unmarried  female,  the  term 
"female"  is  synonymous  with  and  means 
"woman,*'  though,  comprehensively  consid- 
ered, the  term  "female"  is  generic,  and  in- 
cludes a  variety  of  species,  while  the  word 
"woman"  has  a  more  limited  signification, 
being  of  the  human  race.    State  t.  Hemm, 
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48  N.  W.  ©n,  072,  82  Iowa,  609.  See,  alao. 
Myers  y.  State,  4  South.  291,  84  Ala.  11; 
Jackson  y.  State,  34  Soutb.  611,  137  Ala. 
80;   Gibson  y.  State,  17  Tex.  App.  574r^77. 

In  Acts  186&-e6,  p.  82,  c.  14,  proyidlng 
for  the  punishment  of  any  person  who  shall 
carnally  know  a  female  of  the  age  of  12 
years  or  more  against  her  will,  "female" 
is  not  a  word  of  technical  character,  and 
may  be  substituted  by  the  use  of  synony- 
mous words,  or  words  which  plainly  indi- 
cate a  female,  such  as  "her"  or  "she,**  and 
proper  names  applied  to  females  only.  Tay- 
lor y.  Commonwealth,  20  Grat  825,  827. 

PRiffi|T.'^  HEIR8* 

"Female  heirs,"  as  used  In  Acta  1756, 
c.  17,  entitled  "An  act  to  yest"  certain  en- 
tailed lands  in  the  female  heirs  of  a  cer- 
tain person,  should  be  construed  to  mean 
the  two  daughters  of  such  person.  Beall 
T.  Harwood,  2  Har.  &  J.  1G7,  171,  3  Am.  Dec. 
532. 


FEME. 

A  woman.  In  the  phrase  *'baron  et 
feme"  (q.  y.),  the  word  has  the  sense  of 
"wife."  Black,  Law  Diet  It  was  used  in 
the  feudal  legal  nomenclature  and  in  the 
earlier  text-books  as  properly  expressing  the 
feudal  theory  that  the  wife  was  subject  to 
the  husband.  Cummlngs  y.  Byerett,  19  Atl. 
456,  82  Me.  260. 

FEME  COVERT. 

"Feme  coyert"  Is  a  term  deriyed  from 
the  French,  and  means,  in  our  law,  a  mar- 
ried woman.  Hoker  y,  Boggs,  63  IlL  161, 
162. 

FEME  SOXiE. 

The  term  "feme  sole"  Is  used  in  the  law 
to  designate  an  unmarried  woman.  Klrkley 
y.  Lacey  (Del.)  30  Atl.  994-^995,  7  Houst  213. 

"When  a  married  woman  is  acting  or 
contracting .  with  reference  to  her  separate 
estate,  it  is  well  settled  that  she  is  to  be 
regarded  as  a  "feme  sole."  Chew  y.  Hen- 
rietta Mfning  &  Smelting  Co.  (U.  S.)  2  Fed. 
5,  a 
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See  "Diylslon  Fence**;  ''Good  and  Law- 
ful Fence";  "Good  and  SufBclent 
Fence*';  "Lawful  Fence**;  "Ordinary 
Fences*';  "Partition  Fence";  "Posses- 
sion Fence";  "Sufficient  Fence— Suffi- 
ciently Fenced";  "Suitable  Fence"; 
"Water  Fence." 

Bee  "Securely  Fenced." 


"A  fence  is  defined  to  be  a  protection; 
an  inclosing  structure,  of  wood,  iron,  or  oth- 
er material,  intended  to  preyent  intrusion 
from  without,  and  straying  from  within.  *To 
fence'  means  to  inclose  with  a  fence  or  other 
protection."  Mackie  y.  Central  R.  of  Iowa, 
6  N.  W.  723,  724,  54  Iowa,  540. 

The  common  and  usually  accepted  mean- 
ing of  the  word  "fence"  is  an  inclosing  struc- 
ture, of  wood,  iron,  or  other  material;  and 
such  must  liaye  been  In  the  mind  of  the 
Legislature  in  enacting  Rey.  St.  1895,  art. 
2502,  proyidlng  that  the  owner  or  part  own- 
er of  any  fences  adjoined  to  any  fences 
owned  by  another  iierson  shall  haye  the 
right  to  withdraw  his  fence  after  notice. 
Brown  y.  Johnson  (Tex.)  73  S.  W.  49,  50. 

A  fence  is  a  yisible  or  tangible  obstruc- 
tion, which  may  be  a  hedge,  ditch,  wall, 
or  frame  of  wood,  or  any  line  of  obstacles 
Interposed  between  two  portions  of  land  so 
as  to  part  off  and  shut  in  the  land,  and  set 
it  off  as  priyate  property,  and  such  is  its 
meaning  in  defining  inclosed  lands.  Kim- 
ball y.  Carter,  27  S.  B.  823,  825,  95  Va.  77,  88 
L.  R.  A.  570. 

A  statute  requiring  towns  to  maintain  a 
fence  or  railing  on  certain  roads  implied  a 
barrier  of  sufficient  strength  to  prevent  trav- 
elers, under  ordinary  circumstances,  from 
going  off  the  bridge  or  embankment  Mun* 
son  V.  Town  of  Derby,  37  Conn.  298»  310,  9 
Am.  Rep.  332. 

The  term  **fence,"  as  used  in  Acts  1887, 
c.  348,  providing  that  any  fence  unnecessarily 
exceeding  six  feet  in  height,  maliciously 
erected  or  maintained  for  the  purpose  of  an- 
noying the  occupants  of  adjoining  proper- 
ty, shall  be  deemed  a  private  nuisance,  does 
not  mean  a  division  fence.  Brostrom  v. 
Lauppe,  60  N.  B.  785,  786,  179  Mass.  315. 

As  boundary* 

Where  a  deed  bounded  certain  land  on 
the  south  by  a  line  commencing  at  the  high- 
way on  the  west,  on  the  north  fence  of  a  lane, 
and  there  was  no  fence  on  the  north  line 
of  the  lane  for  several  rods  from  the  high- 
way, but  a  fence  about  four  rods  further 
north,  and  an  uninclosed  space  between  it 
and  the  lane,  the  words  "north  fence"  might 
be  considered  as  meaning  the  north  line  of 
the  lane.  Scofield  y.  Lockwood,  35  Codu. 
425. 

As  part  of  realty. 

A  fence  is  generally  considered  to  be  part 
of  the  realty.  Bagley  v.  Columbus  Southern 
Ry.  Co.,  98  Ga.  626,  642,  25  S.  B.  638,  34  L.  R. 
A.  286,  58  Am.  St  Rep.  325. 

Fencing  materials  on  a  farm,  which  are 
temporarily  detached  from  the  fences,  are 
a  part  thereof,  and  pass  by  a  conveyance  of 
the  farm.  Goodrich  t.  Jones  (N.  Y.)  2  mx\ 
142,   143. 
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••A  fence  Is  a  part  of  the  realty.  A 
divisioD  fence  may  belong  entirely  to  one 
owner,  and  he  may  have  a  right  to  take  it 
away.  If  he  does  own  it,  he  owns  it  as  a 
part  of  his  land.  If  the  owner  of  the  ad- 
Joining  tract  claims  title  to  it,  he  claims 
it  as  a  part  of  his  land;  and,  though  there 
may  he  no  dispute  between  them  in  respect 
to  their  respective  titles  to  the  soil  itself, 
yet  a  dispute  as  to  the  title  to  the  line  fence 
raises  a  question  as  to  the  title  to  the  real 
estate."    Murray  v.  Van  Derlyn,  24  Wis,  67. 

As  building  or  stmotnre. 

See  "Building";    "Structure.'* 

Cattle  snards. 

The  term  "fence,"  in  a  statute  in  ref- 
erence to  the  duty  of  a  railroad  company  to 
fence  Its  tracks,  includes  cattle  guards  at 
places  where  It  is  the  duty  of  the  railroad 
to  construct  such  guards.  Welty  v.  Indian- 
apolis &  V.  R.  Co.,  4  N.  E.  410,  411,  105  Ind. 
55;  Grand  Rapids  &  I.  R.  Ck>.  y.  Jones,  SI 
Ind,  523-526;  Pittsburgh,  C.  &  St  L.  R. 
Co.  V.  Ehrhart,  36  Ind.  118,  119;  Toledo, 
St  L.  &  K.  G.  R.  Co.  V.  Franklin,  53  111.  App. 
632,  636. 

"Fence,"  within  the  meaning  of  the  stat- 
ute requiring  railroads  to  fence  their  rights 
of  way,  etc.,  includes  cattle  pits.  Louisville, 
N.  A.  &  C.  Ry.  Co.  T,  Porter,  97  Ind.  267, 
270. 

Ditoli. 

Where  an  occupant  of  land  is  bound  to 
maintain  a  fence  between  his  own  and  an 
adjoining  Inclosure,  he  can  use  a  ditch,  if 
proper,  for  a  partition  fence,  cutting  one- 
half  thereof  on  the  land  of  such  other  own- 
er. Newell  v.  Hill,  43  Mass.  (2  Mete.)  180, 
184. 

Within  a  statute  directing  how  adjoin- 
ing owners  shall  inclose  their  lands,  and  pro- 
viding that  four  feet  shall  be  allowed  for  a 
ditch  for  the  dividing  line,  a  ditch  is  treated 
as  a  common  fence.  Warner  v.  Southworth, 
6  Conn.  471,  474. 

An  inclosure  act  provided  that  the  al- 
lotments in  lieu  of  tithes  should  be  Inclosed 
and  fenced  on  all  such  parts  and  sides  as 
should  not  be  directed  to  be  fenced  by  any 
other  proprietor  or  as  should  not  adjoin  to 
any  Inclosed  lands,  or  be  bounded  by  any 
river  "or  other  sufficient  fence,"  In  the 
judgment  of  the  commissioners.  Held,  that 
a  ditch  which  had  been  Immemorlally  the 
only  boundary  between  the  common  and  ad- 
joining townships  was  a  fence,  within  the 
meaning  of  the  act  Ellis  v.  Amison,  1 
Bam.  &  C.  70. 

Gate  or  bars. 

The  term  "fence,"  when  used  in  refer- 
ence to  the  duty  of  the  railroad  company  to 


fence  Its  track,  includes  a  gate  which  the 
company  is  required  to  maintain  at  a  farm 
crossing.  Wabash  R.  Co.  v.  Klme,  42  III 
App.  272,  274;  Payne  v.  Kansas  City,  St 
J.  &  C.  B.  Ry.  Co.,  33  N.  W.  638,  634,  72 
Iowa,  214;  Mackle  v.  Central  R.  Co.,  6  N. 
W.  723,  724,  54  Iowa,  540;  Fremont,  E.  &  M, 
V.  R.  Co.  V.  Pounder,  54  N.  W.  509,  510. 
511,  36  Neb.  247;  Poler  v.  New  York  Cent 
R.  Co.,  16  N.  Y.  476,  480;  Estes  v.  Atlantic 
&  St  L.  R.  Co.,  63  Me.  308,  309.  And  it  ia 
the  duty  of  the  railroad  to  keep  such  gates 
dosed,  though  a  third  person  may  open  the 
gate  without  the  company  being  liable,  unless 
It  has  notice  of  the  fact  that  the  gate  is  open, 
or  may  know  such  fact  by  the  use  of  ordinary 
care  and  diligence.  West  v.  Missouri  Pac. 
Ry.  Co.,  26  Mo.  App.  344,  348. 

The  term  "fence,"  In  a  statute  requiring 
a  railroad  company  to  fence  its  right  of  way, 
includes  bars  which  are  to  be  maintained 
at  the  crossings.  Illinois  Cent  R.  Co.  v. 
Arnold,  47  lU.  173,  174;  JacksonvlUe,  T.  & 
K.  W.  Ry.  Co.  V.  Harris,  14  South.  726, 
730,  33  Fla.  217,  39  Am.  St  Rep.  127.  And 
It  is  the  duty  of  the  railroad  to  see  that  the 
bars  are  kept  closed,  but,  if  taken  down 
by  a  stranger.  It  seems  that  the  company  has 
a  reasonable  time  for  ascertaining  the  fact 
and  restoring  the  bars.  Jacksonville,  T.  & 
K.  W.  Ry.  Co.  V.  Harris,  14  South.  726,  730, 
33  Fla.  217,  39  Am.  St  Rep.  127. 

Posts. 

Defendant  was  prosecuted  for  pulling 
down  or  injuring  a  fence,  and  the  facts  show- 
ed that  the  alleged  fence  consisted  merely 
of  posts  set  in  the  ground,  on  which  no  wire 
had  been  strung,  which  posts  defendant 
pulled  up.  In  discussing  the  question  as  to 
whether  or  not  such  posts  constituted  a  fence, 
the  court  said:  "There  Is  no  legal  definition 
of  'fence'  per  se.  Hence  we  must  resort  to 
its  meaning  in  common  parlance.  Webster 
defines  a  'fence'  to  be  *to  inclose  with  a  hedge, 
wall,  or  anything  that  prevents  the  escape 
or  entering  of  cattle;  to  secure  by  an  Inclo- 
sure.' We  take  it,  then,  that  anything  that 
Incloses  land,  whereby  any  character  or  kind 
of  stock  would  be  Impeded  or  prevented  from 
entering  said  Inclosure,  would  be  designated 
and  called  a  'fence.'  Posts  merely  set 
around  a  piece  of  land,  as  In  this  case,  would 
not  and  could  not  be  termed  a  fence."  Burcb 
v.  State  (Tex.)  67  S.  W.  500. 

In  Code,  §  1062,  providing  for  the  pun- 
ishment of  any  person  who  unlawfully  and 
willfully  bums,  destroys,  pulls  down,  in- 
jures, or  removes  any  fence,  wall,  or  other 
inclosure  surrounding  any  yard,  garden,  cul- 
tivated field,  or  pasture,  the  term  "fence" 
cannot  be  construed  to  include  a  line  of  posts 
on  which  slats  were  nailed,  which  were  in- 
tended not  to  inclose  or  surround  a  field,  but 
to  prevent  travelers  from  turning  out  of  the 
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road  and  trespassing  thereon.    State  ▼.  Bob- 
erts,  7  S.  B.  714,  715,  101  N.  0.  744. 

Shed. 

A  fence,  in  the  ordinary  meaning  of  the 
term,  is  a  structure  erected  upon  or  near 
the  dividing  line  between  adjoining  owners 
for  the  purpose  of  separating  the  occupancy 
of  their  lands;  but  in  a  statute  forbidding 
the  erection  of  a  fence  more  than  five  feet 
high  for  the  purpose  of  annoying  an  ad- 
joining owner  the  term  "fence"  will  not  in- 
clude a  carriage  shed  built  on  the  owner's 
own  premises.  Lovell  v.  Noyes,  46  Atl.  25, 
69  N.  H.  263. 

WaU. 

"A  fence  is  nothing  more  than  a  line 
or  obstacle,  and  may  be  composed  of  any 
materia]  which  would  present  a  sufficient 
obstruction,  and  hence  a  brick  wall  will 
constitute  a  fence.*'  Allen  y.  Tobias,  77  111. 
169,  171. 

A  large  quantity  of  stones  on  a  part 
of  a  highway,  though  a  wall  within  the 
limits  of  the  highway,  is  not  within  Rev,  St 
c.  24,  S  61,  which  provides  for  the  removal 
of  a  fence  from  the  highway.  Common- 
wealth V.  King,  54  Mass.  (13  Mete.)  115,  117. 

FENCE  UkW. 

What  is  known  as  the  •'Fence  Law** 
was  a  law  enacted  by  nearly  all  the  states 
in  early  days,  by  which  a  kind  of  fence,  suf- 
ficient in  a  general  way  to  protect  the  culti- 
vated ground  from  cattle  and  other  domestic 
animals,  which  were  permittea  to  run  at 
large,  was  prescribed.  Buford  v.  Houtz, 
10  Sup;  Ct  305,  308,  133  U.  S.  320,  33  L.  Ed. 
618. 

FENCE  POLE. 

Where  a  complaint  alleged  that  defend- 
ant struck  plaintiff  with  a  heavy  club,  and 
the  answer  alleged  that  It  was  done  with  a 
piece  of  a  fence  pole,  the  court  properly  as- 
serted judicial  knowledge  of  the  fact  that 
a  fence  pole  was  a  heavy  club,  and  instruct- 
ed that  the  striking  was  admitted  substan- 
tially as  charged.  Baker  t.  Hope,  49  Cal. 
598,  589. 

FENCED  nr  COMMON. 

Where  two  or  more  farms  are  inclosed 
by  uniting  the  outside  line  fences,  they  are 
said  to  be  fenced  in  common.  Markin  v. 
Priddy,  20  Pac.  474,  40  Kan.  684. 

FENCED  XANB. 

A  contract  to  convey  a  tract  of  land,  to 
be  80  surveyed  as  to  Include  the  dwelling 
house  of  the  party  who  was  to  receive  the 


conveyance,  and  also  fields  and  fenced  lands 
in  front  of  and  about  such  house,  cannot  be 
construed  to  Include  a  corral  within  the 
survey  that  was  to  be  made.  Hearst  v. 
Pujol,  44  Cal.  230,  234. 

''Fenced  land,"  as  used  in  Code,  S  1288, 
requiring  railroad  companies  to  erect  cattle 
guards  where  its  railroad  enters  or  leaves 
any  Improved  or  fenced  land,  Is  not  limited 
to  fenced  land  outside  the  railroad  right  of 
way,  but  indudes  the  right  of  way  when  it 
Is  fenced,  and  hence  the  company  must  main- 
tain cattle  guards  where  its  track  leaves 
such  fenced  right  of  way.  Robinson  v.  Chi- 
cago, R.  L  &  P.  Ry.  Co.,  25  N.  W.  249,  250, 
67  Iowa,  292. 

FENCED  OFF. 

"Fenced  off,"  as  used  in  Act  March  8, 
1870,  providing  that  the  machinery  in  and 
about  coal  mines  and  breakers  shall  be  prop- 
erly fenced  off,  means  properly  protected, 
and  does  not  mean  a  fence  in  its  literal 
sense.    Honor  t.  Albrighton,  93  Pa.  475,  478. 

FENDER. 

Within  the  meaning  of  a  dty  ordinance 
requiring  that  all  passenger  cars  operated 
by  trolley  or  electric  power  in  the  streets  of 
the  city  should  have  proper  and  suitable  fen- 
ders on  the  front  of  such  cars,  a  fender  is 
well  defined  and  readily  understood  as  a 
guard  and  protection  against  danger;  and  it 
is  left  to  the  railway,  using  reasonable  dis- 
cretion, and  without  trick  or  evasion,  to  sup- 
ply a  proper  and  reasonable  device  to  satisfy 
the  plain  meaning  of  the  ordinance.  Cape 
May,  D.  B.  &  S.  P.  R.  Co.  v.  City  of  Cape 
May,  36  Atl.  696,  699,  59  N.  J.  Law,  396,  36 
L.  R.  A.  653. 


FEOFFMENT. 

"  'Feoffment*  is  derived  from  the  word 
'feoffare'  or  'infeudare,'  meaning  to  give  one 
a  feud,  and  is  properly  a  donatio  feudi.  It 
may  be  defined  as  the  gift  of  any  corporeal 
hereditament  to  another.  But  by  the  mere 
words  of  the  deed  the  feoffment  Is  by  no 
means  perfected.  There  remains  a  very 
material  ceremony  to  be  performed,  called 
*llvery  of  seisin.*  without  which  the  feoffee 
has  a  mere  estate  at  will.**  Thatcher  v. 
Omans,  20  Mass.  (8  Pick.)  521,  532. 

''Feoffment*'  was  the  name  given  to  the 
method  of  passing  a  fee-simple  title  to  real 
estate  at  common  law  by  the  act  of  the  ven- 
dor and  purchaser  in  going  on  the  lands,  and 
the  vendor  there  declaring  In  the  presence 
of  neighboring  tenants  the  sale,  pointing  out 
the  boundaries,  and  delivering  possession  to 
the  purchaser.  "This  for  ages  was  the  only 
mode  of  passing  a  fee  simple,  and,  though  it 
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serves  equally  well  to  pass  other  estates  of 
freehold,  yet  it  was  held  properly  to  signify 
a  conveyance  in  fee.  Though  a  writing,  a 
deed,  or  charter  was  not  essentially  neces- 
sary, yet  in  time  it  became  usual."  Thomp- 
son V.  Bennet  (N.  H.)  Smith,  827,  328; 
French  v.  French,.  8  N.  H.  234,  260. 

A  feoffment  is  defined  by  Blackstone  to 
be  a  deed,  under  the  seal  of  the  grantor, 
whereby  he  grants  or  gives  lands  to  the 
grantee.  The  words  "enfeoff"  or  "grant" 
are  sufficient  words  in  a  deed  to  create  a 
feoffment    Perry  v.  Price,  1  Mo.  563,  654. 

A  conveyance  by  feoffment  Is  attended 
with  livery  of  seisin.  It  therefore  operated 
on  the  possession,  and  effected  a  transmuta- 
tion thereof;  and.  as  "possession"  and 
'•freehold"  were  synonymous  terms,  no  per- 
son being  considered  to  have  the  possession 
of  lands  but  he  who  had  himself,  or  held 
for  another,  at  least  an  estate  of  freehold 
in  them,  a  conveyance  which  transferred  the 
possession  must  necessarily  be  considered  as 
transferring  an  estate  of  freehold,  or,  to 
speak  more  accurately,  the  whole  fee.  A 
feoffment,  therefore,  conveying  the  whole 
fee,  and  not  merely  the  right  or  estate  which 
a  party  had  a  right  to  convey,  was  called  a 
"tortious  conveyance."  Orndoff  v.  Turman 
(Va.)  2  Leigh,  200,  233,  21  Am.  Dec.  608  (cit- 
ing Harg.  Co.  Litt.  271b,  note  1,  S  1). 

FER>E  NATUR>E. 

"FersB  naturse"  means  of  a  wild  nature 
or  disposition — animals  which  are  by  nature 
wild,  rather  than  naturally  tame.  Animals 
ferae  naturse  are  the  property  of  those  who 
have  reclaimed  or  tamed  them,  so  long  as 
they  are  within  the  immediate  power  of  the 
owner;  but  the  property  right  is  defeasible 
by  the  animals  resuming  their  ancient  wild- 
ness  and  going  at  large,  as,  if  deer  escape 
from  a  park,  or  fish  from  a  pond,  and  they 
are  found  at  large  in  their  proper  element, 
they  are  again  ferse  natune,  and  the  first 
person  seizing  them  acquires  the  qualified 
property  right  in  them  to  which  they  are 
subject  Fleet  v.  Hegeman  (N.  Y.)  14  Wend. 
42,  43. 

Animals  ferae  naturae  are  only  such  as 
require  to  be  reclaimed  and  made  tame  by 
art  Industry,  or  education,  and  confined,  in 
order  to  be  within  the  Immediate  power  of 
the  owner.  Animals  such  as  oysters,  though 
not  strictly  regarded  as  domestic,  have  no 
inclination  or  power  to  escape  if  set  at  lib- 
erty, and  hence  are  not  animals  ferae  na- 
turae, but  may  be  the  subject  of  private  own- 
ership. State  V.  Taylor,  27  N.  J.  Law  (8 
Dutch.)  117,  119,  72  Am.  Dec.  347. 


Bees  are  of  a  wild*  nature.    While  they 
remain  in  a  tree  their  wild  nature  remains 


unchanged,  and  they  are  not  completely  or 
for  any  valuable  purpose  reduced  to  the  pos- 
session of  the  owner  of  the  tree.  They  are 
not  the  property  of  such  person,  so  as  to 
become  the  subject  of  larceny.  Wallis  v. 
Mease  (Pa.)  S  Bhi.  546.  549. 

"Animals,"  as  defined  in  Black,  Diet., 
are  "any  animate  beings  endowed  with  pow- 
er of  voluntary  motion;  all  living  creatures 
not  human."  Bees  are  considered  by  Black- 
stone  as  ferae  naturae,  and  marking  a  bee 
tree  does  not  reclaim*  the  bees,  nor  vest  an 
exclusive  right  of  property  in  the  finder. 
Gillet  V.  Mason  (N.  Y.)  7  Johns.  16,  17. 

Goon. 

A  coon  comes  under  the  denomination 
of  animals  ferae  naturae,  and  is  not  the  sub- 
ject of  larceny.  Warren  v.  State  (Iowa)  1 
Q.  Greene,  106,  111. 


FERMENTEDi 

Act  March  81,  1851,  declaring  that  all 
fermented  drinks  and  wines  of  every  kind 
should  be  considered  Intoxicating,  should  be 
construed  to  include  beer,  which  is  a  fer- 
mented liquor,  and  therefore,  by  force  of  the 
statute,  an  intoxicating  liquor  or  drink. 
State  V.  Lemp,  16  Mo.  389,  891. 

FERMEBTTED  BEER. 

The  term  includes  spruce  beer,  spring 
beer,  ginger  beer,  molasses  beer,  etc.  State 
V.  Biddle,  54  N.  H.  379,  383. 

FERMENTED  CIDER. 

Under  statutes  forbidding  the  sale  of 
fermented  cider,  the  state  of  fermentation  or 
its  intoxicating  qualities  is  Immaterial  on  a 
prosecution  for  its  sale.  People  v.  Adams, 
56  N.  W.  461,  95  Mich.  541. 

FERMENTED  UQtTOR. 

"Fermented  liquor,''  as  used  in  Act  June 
6,  1872  (17  Stat  245),  imposing  certain  duties 
on  .brewers,  the  terms  "malt  liquor"  and 
''fermented  liquor"  are  used  synonymously. 
United  States  r.  Dooley,  25  Fed.  Gas.  890, 
891. 

"Fermented  liquors,"  as  used  in  Pub. 
Acts  1881,  p.  355,  No.  259,  §  13,  regulating  the 
sale  by  druggists  of  spirituous,  malt,  brewed, 
fermented,  and  vinous  liquors,  includes  fer- 
mented or  hard  elder.  People  v.  Foster,  31 
N.  W.  596,  597,  64  Mich.  715. 

The  word  "beer,"  as  used  in  an  indict- 
ment alleging  the  sale  of  one  pint  of  beer, 
means  beer  in  the  common  acceptation,  to 
wit,  a  fermented  liquor.  State  T.  WattB»  74 
S.  W.  377,  101  Mo.  App.  658. 
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As  malt  liquor.  I  FERBT. 

The  term  "fermented  liquor,**  In  a  dty 
charter  authorizing  the  city  council  to  re- 
strain any  person  from  vending  or  dealing 
in  spirituous,  fermented,  or  vinous  liquors, 
unless  duly  licensed  by  the  city  council,  was 
used  aa  Including  malt  liquors,  for  malt  liq- 
uor, according  to  the  common  understand- 
ing, is  a  fermented  liquor.  State  v.  Gill,  95 
N.  W.  449,  450.  89  Minn.  502. 

SplHtvovs  liquors  distiiisiiislied. 

Fermented  liquors  are  not.  In  common 
parlance,  spirituous  liquors.    The  latter  term 
is  properly  used  to  designate  distilled   liq- 
uors, as  distinguished  from  fermented  liq- 
uors.   It  implies  that  the  beverage  Is  com- 
posed. In  part  or  wholly,  of  alcohol  extracted 
by  distillation.    It  does  not  apply  to  a  liquid  ; 
whose  alcoholic  properties  are   latent,  and  | 
exist  substantially  In  the  same  form  as  in ; 
the  original  material  from  which  the  liquor 
was  made.    The  fact  Jthat  ale  contains  from  i 
4  to  10  per  cent  of  alcohol,  which  can  be  ; 
separated  from  it  by  distillation,  does  not : 
bring  ale  within  the  class  of  liquors  called 
spirituous.    If  that  were  the  test,  fermented 
milk  would  be  spirituous,  for  alcohol  can  be 
obtained  from  it  by  distillation.     State  T.  i 
Adams,  51  N.  H.  568,  560.  I 

A  statute  authorizing  the  granting  of, 
licenses  to  persons  to  be  innholders,  with  | 
liberty  to  sell  ale,  wine,  beer,  and  other  fer- ; 
mented  liquors,  cannot  be  construed  to  au- 1 
thorlze  such  Innholders  to  sell  brandy,  rum, 
or  other  spirituous  liquors.  Commonwealth 
V.  Jorden,  35  Mass.  (18  Pick.)  22a 


FERRIAGE. 

''Ferriage,*'  as  used  In  a  statute  provid- 
ing that  certain  wharves,  docks,  and  land- 
ings should  not  be  used  by  ferries  for  any 
other  purpose  than  ferriage,  means  the  trans- 
portation of  whatever  travels  or  is  driven 
or  led  over  the  highways  of  the  country,  as. 
for  example,  animals,  teams  with  their  wag- 
ons and  loads,  carriages,  horsemen  and 
pedestrians,  with  their  baggage  and  parcels, 
and  does  not  include  the  transportation  of 
goods,  wares,  and  merchandise  by  them- 
selves, or.  In  other  words,  the  carrying  trade 
of  modem  commerce.  It  is  the  transporta- 
tion of  persons  and  things  for  hire.  Ferri- 
age, literally  speaking,  is  the  price  or  fare 
fixed  by  law  for  the  transportation  of  the 
traveling  public,  with  such  goods  and  chat- 
tels as  they  may  have  with  them,  across  a 
river,  bay,  or  lake;  and  by  its  use  the  Legis- 
lature restricted  the  use  of  the  wharves  by 
the  ferry  companies  to  the  accommodation 
of  the  wants  of  the  traveling  public,  in  the 
ordinary  sense  of  those  terms.  People  v. 
San  Francisco  &  A.  R.  Ck).,  35  Cal.  606,  615. 


See  •'Private   Ferry**;  'Tubllc  Ferry", 
"Railroad  Ferry." 

A  ferry  is  nothing  but  a  continuation  of 
a  road  (United  States  v.  The  William  Pope, 
28  Fed.  Cas.  629,  630),  and,  as  far  as  re- 
gards the  authority  of  the  state  In  general 
governments,  does  not  differ  from  a  toll- 
bridge.  And  until  it  \a  made  to  appear  that 
Congress  has  the  power  to  regulate  the  trav- 
eling on  the  ordinary  roads  of  the  state  and 
to  license  tollbridges,  it  would  seem  that  it 
could  not  regulate  and  license  the  ordinary 
ferries  on  those  roads.  United  States  v.  The 
James  Morrison,  4  N.  Y.  Leg.  Obs.  333.  338. 

A  ferry  Is  the  right  of  carrying  passen- 
gers across  streams  or  bodies  of  water  or 
arms  of  the  sea  from  one  point  to  another  for 
a  compensation  paid  by  way  of  a  toll.  City 
of  New  York  v.  Starin,  8  N.  Y.  St  Rep.  655, 
659. 

Bouvier  defines  a  ferry  to  be  a  place 
where  persons  and  things  are  taken  across 
a  river  or  stream  in  boats  or  other  vessels 
for  hire.  Akin  y.  Western  R.  Corp.  (N.  Y.) 
30  Barb.  305,  310;  Alexandria,  Warsaw  & 
Keokuk  Ferry  Co.  v.  Wlsch,  73  Mo.  65b,  "ttT, 
39  Am.  Rep.  535;  Hartford  Bridge  Co.  v. 
Union  Ferry  Co.,  29  Conn.  210,  224;  Einst- 
man  v.  Black,  14  111.  App.  381,  383,  384. 

A  ferry,  In  a  general  sense,  is  a  high- 
way over  narrow  waters,  and  Is  a  continua- 
tion of  the  highway  from  one  side  of  the 
water  over  which  It  passes  to  the  other,  and 
is  for  the  transportation  of  passengers  or  of 
travelers,  with  their  teams  and  vehicles,  and 
such  other  property  as  they  may  carry  or 
have  with  them.  City  of  New  York  v.  Starin, 
12  N.  B.  631.  632.  106  N.  Y.  1. 

A  ferry,  says  Dane  (volume  2,  p.  683). 
forms  a  part  of  a  public  passage  or  highway 
wherever  rivers  or  waters  are  to  be  passed  in 
boats.  Montgomery  v.  Multnomah  Ry.  Co., 
3  Pac.  435,  437,  11  Or.  344 ;  Hackett  v.  Wil- 
son, 6  Pac.  652,  653,  12  Or.  25. 

In  the  case  of  City  of  New  York  v. 
Starin,  106  N.  Y.  1,  11,  12  N.  B.  631,  Judge 
Earl  says:  *'In  a  general  sense,  It  [a  ferry] 
is  a  highway  over  narrow  seas ;  and,  further, 
a  ferry  is  a  continuation  of  the  highway 
from  one  side  of  the  water  over  which  it 
passes  to  the  other,  and  is  for  the  transpor- 
tation of  passengers  or  travelers,  with  their 
teams  and  vehicles,  and  such  property  as 
they  may  have  within  them."  People  v. 
Mago,  10  N.  Y.  Cr.  R.  453,  454,  23  N.  Y.  Supp. 
938,  69  Hun,  559. 

The  essential  element  in  a  ferry  is  the 
transportation  over  Intervening  water — 9l 
crossing  from  shore  to  shore  at  points  con- 
veniently opposite,  and  forming  connection 
with  thoroughfares  at  each  terminus.    A  fer- 
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ry  18  defined  by  Mr.  Webster,  In  words  bor- 
rowed from  legal  authorities,  to  be  "a  liber- 
ty to  have  a  boat  for  passage  upon  a  rlTer 
for  tbe  carriage  of  horses  and  men  for  a 
reasonable  toll,"  adding,  "It  is  usually  to 
cross  a  large  river."  It  has  now  a  wider 
application,  and  has  been  sometimes  used 
to  designate  transportation  over  a  wide  ex- 
panse of  water;  the  essential  idea  of  passing 
from  one  shore  to  an  opposite  shore  being 
retained.  Where  persons  convey  no  one  for 
toll,  and  charge  only  for  freight  carried  up 
and  down  a  river  between  a  railroad  and 
numerous  landings  above,  they  in  no  prop- 
er sense  maintain  a  ferry,  nor  is  their  busi- 
ness of  the  same  nature,  and  therefore  they 
do  not  Interfere  with  the  operation  of  a  ferry 
belonging  to  another.  Broadnax  v.  Baker, 
94  N.  O.  675,  681,  55  Am.  Rep.  633. 

As  a  link  In  the  chain  of  transportation 
by  dry  land,  a  ferry  forms  a  part  of  a  public 
highway,  or  a  connecting  link  between  pla- 
ces in  which  the  public  has  rights;  and,  as 
such,  it  is  a  thing  of  public  interest,  in  which 
the  public  have  the  right  of  way  or  use  on 
paying  certain  specified  tolls,  regulated  and 
prescribed  by  public  authorities.  Hackett  v. 
Wilson,  6  Pac.  652,  653,  12  Or.  25. 

A  ferry  is  a  franchise  granted  by  the 
state  and  regulated  by  statute.  It  may  be 
defined  as  a  right  to  transport  persons  and 
property  across  a  water  course  and  land 
within  the  Jurisdiction  granting  the  fran- 
chise, and  to  receive  tolls  or  pay  therefor. 
Elnstman  v.  Black,  14  111.  App.  381,  383,  384. 

Property  taken  for  toUbrldges  and  fer- 
ries Is  for  a  public  use.  They  are  public 
highways.  Southern  Illinois  &  M.  Bridge 
C5o.  V.  Stone,  78  S.  W.  453,  457,  174  Mo.  1, 
63  Li  R.  A.  301  (citing  Arnold  v.  Covington 
&  C.  Bridge  Co.,  62  Ky.  [1  Duv.]  372;  State 
V.  Maine,  27  Conn.  641,  71  Am.  Dec.  89). 

A  ferry  is  a  quasi  public  use.  Los  An- 
geles Terminal  Land  Co.  v.  Muir,  68  Pac. 
308,  312,  136  Cal.  36. 

As  bridce. 

A  ferry  for  the  transportation  of  pas- 
sengers and  goods  from  one  side  of  the 
stream  to  the  other  cannot  be  regarded  as  a 
bridge.  Parrot  v.  Lawrence,  18  Fed.  Cas. 
1234,  1235. 

A  ferry  is  a  passage  over  water  by  boat 
There  cannot  be  a  ferry  without  some  kind 
of  boat  or  vessel  in  which  men  or  things  are 
carried.  The  word  "ferry"  therefore  does 
not  include  a  permanent  bridge  over  a  river. 
Schuylkill  Bridge  Co.  v.  Frailey  (Pa.)  13 
Serg.  &  R.  422,  424. 

Legally  considered^  a  ferry  is  nothing 
more  than  the  continuation  of  a  road;  and, 
as  far  as  regards  the  authority  of  a  state, 
it  does  not  differ  from  a  toUbridge.  Oilman 
V.  City  of  Philadelphia,  70  U.  S.  (3  Wall.) 


713,  726,  18  L.  Ed.  96.  With  regard  to  the 
authority  of  the  state,  "a  bridge"  and  '"a 
ferry"  are  equivalent  t^rms.  Express  power 
to  establish  a  ferry  necessarily  Implies  pow- 
er to  establish  a  tollbridge.  Oliff  v.  City 
of  Shreveport,  27  South.  688,  696,  52  La.  Ann. 
1203. 

Gar  ferry. 

A  ferry  ordinarily  is  a  substitute  for  the 
ordinary  bridge.  It  Is  a  means  of  trans- 
portation of  all  persons  and  ordinary  vehi- 
cles, and  is  for  the  accommodation  of  the 
public  generally.  As  the  term  Is  used  In  the 
New  York  charter  of  1730,  granting  to  the 
mayor  and  aldermen  of  the  city  of  New 
York,  and  their  successors,  etc.,  the  full  and 
whole  power  of  establishing,  etc.,  a  ferry 
around  Manhattan  Island,  It  means  ferries 
such  as  were  understood  at  that  time — that 
is,  ferries  similar  to  those  above  descril)ed— 
and  would  not  Include  a  car  ferry,  which  is 
used  exclusively  for  the  transportation  of 
cars.  New  York  v.  New  England  Transfer 
Co.,  18  Fed.  Cas.  137,  14L 

Line  of  steamboats. 

The  term  "ferry"  does  not  apply  to  a 
line  of  steamboats  from  Albany  to  New 
York,  and  therefore  an  exclusive  grant  to 
operate  such  steamboats  is  not  a  grant  of  a 
ferry.  "If  the  exclusive  grant  be  really  a 
right  of  ferry,  then  plaintiffs  may  occupy 
with  their  boats  every  ferry  in  the  state, 
and  thus  destroy  the  rights  of  all  others. 
But  there  Is  no  pretense  for  denominating 
their  grant  of  ferry.  To  speak  of  a  ferry 
from  New  York  to  Albany  is  as  great  an 
abuse  of  terms  as  to  talk  of  a  ferry  from 
New  Orleans  to  St.  Louis  or  Pittsburgh,  and 
even  from  New  York  to  Liverpool.  Those 
ferries  over  which  the  state  exercises  its 
appropriate  authority  are  not  connected  with 
the  coasting  trade.  They  are  not,  in  a  con- 
stitutional sense,  commercial  regulations. 
But  if  they  were,  they  belong  to  that  exclu- 
sively internal  commerce  over  which  Con- 
gress has  no  control."  North  River  Steam- 
boat Co.  V.  Livingston  (N.  Y.)  3  Cow.  713, 
748. 

Steam  yaolit. 

In  Pen.  Code,  {  416^  making  it  a  mis- 
demeanor to  maintain  a  ferry  without  au- 
thority of  law,  a  ferry  cannot  be  construed 
to  include  a  small  steam  yacht  run  on  Sun- 
days and  holidays  from  a  village  on  a  river 
to  private  picnic  grounds  on  an  island  in  the 
river,  carrying  for  hire  to  the  picnic  grounds 
and  back  again,  all  persons  who  offer  them- 
selves as  passengers;  the  route  of  the  boat 
having  no  connection  with  a  highway  at  ei- 
ther terminus,  and  the  boat  being  incapable 
of  transporting  the  property  of  the  persons, 
beyond  what  they  carried  on  their  persons 
or  in  their  picnic  baskets.  People  v.  Mago, 
23  N.  Y.  Supp,  938,  GO  Hun,  559. 
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As  wlimrf  and  estaUislunemt* 

"Ferry,"  as  used  In  Acta  ITW,  I  !♦ 
providing  that  chosen  freeholders  shall  fix 
the  rate  of  fare  to  be  taken  at  a  ferry  with- 
in their  respective  counties,  should  be  con- 
strued in  its  popular  sense,  to  designate  the 
wharf  and  establishment  set  up  at  the  termi- 
nus within  the  state.  State  v.  Freeholders 
of  Hudson  County,  23  N.  J.  Law  (3  Zab.) 
206,   212. 

A  ferry  franchise  without  the  use  of  a 
wharf  as  a  place  of  departure  and  landing 
would  be  useless  and  of  no  value.  Starin  v. 
City  of  New  York.  1  N.  Y.  St  Rep.  544,  546. 

RailTaad  distinsnished. 

"A  ferry  is  not  a  railroad,  nor  is  a  rail- 
road a  ferry.  Both  franchises — that  is,  the 
right  to  construct  a  railroad  and  to  erect  a 
ferry — may  be  granted  to  one  corporation, 
where  the  grant  conflicts  with  no  other 
rights;  but,  if  the  right  to  establish  a  ferry 
is  conferred  on  a  railroad  company,  it  does 
not  cease  to  be  a  ferry  and  become  part 
and  parcel  of  the  railroad  itself,  nor  can  any 
language  which  the  Legislature  can  use  in 
conferring  the  right  make  it  such..  The  two 
things  are  in  their  nature  distinct,  and  can- 
not be  merged.  If  a  ferry  may  constitute 
part  of  a  railroad,  then  a  Legislature  which 
has  made  one  exclusive  grant  of  a  ferry,  and 
thus  parted  with  the  right  to  establish  any 
other,  may  nevertheless  authorize  the  con- 
struction of  a  railroad  across  the  river,  and 
under  this  authority  a  ferry  might  be  run 
from  side  to  side  of  the  river  without  in- 
fringing on  the  ferry  previously  granted." 
Aikin  V.  Western  R.  Corp.,  20  N.  Y.  370,  376. 

Transportation  of  goods  iaolvded. 

"A  ferry,  in  its  ordinary  sense,  is  but  a 
substitute  for  a  bridge  where  a  bridge  is  im- 
practicable, and  its  end  and  use  are  the 
same.  Like  a  tollbridge  it  is  a  franchise  cre- 
ated for  the  use  and  convenience  of  the  trav- 
eling public,  as  a  link  in  the  highway  system 
of  the  country,  and  by  no  means  includes 
the  transportation  of  goods,  wares,  and  mer- 
chandise by  themselves,  or.  In  other  words, 
the  carrying  trade  of  modem  commerce." 
People  V.  San  Francisco  &  A.  B.  Co.,  85  Cal. 
606,  615. 

FERRT  BRIDGE. 

A  ferry  bridge  is  generally  a  floating 
structure  hinged  or  chained  to  a  wharf. 
Cope  y.  Vallette  Dry  Dock  Co.,  119  U.  S. 
625,  630,  7  Sup.  Ct  336,  337,  30  L.  SkL  501, 
602. 

FEBBT  FBAHCHI8E* 

Ferries  are  by  common  law  deemed  to 
be  franchises,  and  in  England  cannot  be  set 
up  without  the  King's  license,  and  in  this 
country  without  a  grant  of  the  Legislature, 


as  representing  the  sovereign  power;  and 
they  do  not  belong  to  the  riparian  propri- 
etors of  the  soil.  A  ferry  franchise  is  prop- 
erty and  an  incorporeal  hereditament  City 
of  New  York  v.  Starin,  8  N.  Y.  St  Rep.  655. 
659. 

"A  ferry  is  publici  ^uris.  It  is  a  fran- 
chise that  no  one  can  erect  without  a  license 
from  the  crown."  Evans  v.  Hughes  County, 
54  N.  W.  603,  604,  3  S.  D.  580  (citing  Blessett 
V.  Hart  WiUes,  508);  Hackett  v.  Wilson,  6 
Pac.  652,  12  Or.  25. 

A  ferry,  when  considered  as  a  franchise, 
consists  in  the  right,  arising  from  grant  or 
prescription,  to  have  a  boat  or  boats  for  car- 
rying men  and  horses  across  a  river  for 
reasonable  fare  or  toll.  Akin  v.  Western  R. 
Corp.  (N.  Y.)  30  Barb.  305.  310;  Chapelle  v. 
Wells  (La.)  4  Mart.  <N.  S.)  426,  427;  Alex- 
andria, Warsaw  &  Keokuk  Ferry  Co.  v. 
Wisch,  73  Mo.  655,  657,  39  Am.  Rep.  535; 
Attorney  General  v.  City  of  Boston,  123 
Mass.  460,  468;  Charles  River  Bridge  v. 
Warren  Bridge,  36  U.  S.  (11  Pet)  420,  471, 
9  L.  Bd.  773,  938;  Averett  v.  Brady,  20  Ga. 
523,  529. 

A  ferry  franchise  **is  neither  more  nor 
less  than  a  right  conferred  to  land  at  a  par- 
ticular point  and  secure  toll  for  the  trans- 
portation of  passengers  and  property  from 
that  point  across  the  stream."  Mills  v.  St 
Clair  County,  7  111.  (2  Gilman)  197,  208; 
Mississii^i  River  Bridge  Co.  v.  Lonergan,  91 
111.  506,  513. 

A  ferry  license  Is  a  privilege  of  highway, 
and  the  right  to  grant  such  a  franchise  be- 
longs to  the  state.  It  may  be  granted  or 
withheld,  and  the  right  to  prohibit  undoubt- 
edly carries  with  it  the  right  to  impose  con- 
ditions. State  V.  Sickmann,  65  Mo.  App.  499, 
501. 

According  to  all  authorities,  the  grant  of 
a  ferry,  in  its  very  nature,  implies  the  taking 
of  toll.  Attorney  General  v.  City  of  Boston, 
123  Mass.  460,  468. 

The  franchise  consists  in  the  right  to  ex- 
act toll,  and  this  right  involves  the  corre- 
sponding obligation  of  maintaining  the  ferry, 
and  carrying  such  persons  as  apply  and  pay 
their  fare.  Akin  v.  Western  R.  Corp.  (N.  Y.) 
30  Barb.  305,  310. 

In  2  Washb.  Real  Prop.  (3d  Bd.)  269, 
it  is  said:  "Ferries — that  is,  rights  of  carry- 
ing passengers  across  streams  or  bodies  of 
water  or  arms  of  the  sea,  from  one  point  to 
another,  for  a  compensation  paid  by  way  of 
a  toll — are  by  common  law  deemed  to  be 
franchises,  and  cannot  in  England,  be  set  up 
without  the  King's  license,  and  in  this  coun- 
try without  a  grant  of  the  Legislature,  as 
representing  the  sovereign  power,  and  do  not 
belong  to  the  riparian  proprietors  of  the  soil." 
City  of  New  York  ▼.  Starin,  12  N.  B.  631. 
632.  106  N.  Y.  L 
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A  ferry  license  granted  by  the  county 
court,  under  the  statute,  to  a  person  other 
than  the  riparian  owner,  is  a  mere  personal 
trust  bestowed  on  the  grantee,  upon  condi- 
tions imposed  upon  him  alone.  His  liability 
cannot  be  removed  by  substitution,  and  the 
franchise  expires  with  his  death.  Knott  v. 
Frush,  2  Or.  237,  238. 

As  exclnslTe  f  ranohlse. 

The  essential  element  involved  in  a  ferry 
franchise  is  the  exclusive  right  to  transport 
persons  and  horses,  and  vehicles  with  which 
they  travel,  as  well  as  such  personal  goods 
as  accompany  them  from  one  shore  to  the 
other,  over  the  intervening  water,  for  the 
toll.  Broadnax  v.  Baker,  94  N.  C.  675,  681, 
55  Am.  Rep.  633. 

The  grant  of  a  ferry  franchise  neces- 
sarily implies  a  right  to  exercise  exclusive 
privileges  within  prescribed  limits,  and  on 
certain  conditions.  Phillips  v.  Town  of 
Bloomington  (Iowa)  1  G.  Greene,  498,  502 
(citing  Mills  v.  St  Clair  County,  7  111.  [2 
Oilman]  225). 

The  grant  of  a  ferry  is  a  franchise,  but 
it  is  not  such  an  exclusive  grant  as  neces- 
sarily implies  that  the  government  will  not 
either  directly  or  indirectly  interfere  with  it 
so  as  to  destroy  or  materially  impair  its 
value,  either  by  the  creation  of  a  rival  ferry 
or  otherwise.  Dyer  v.  Tuskaloosa  Bridge  Co. 
(Ala.)  2  Port  296,  304,  27  Am.  Dec  655. 

The  exercise  of  such  a  franchise  divests 
no  right  or  privilege  which  any  citizen  there- 
tofore enjoyed  freely  and  uninterruptedly  to 
navigate  the  river.  Mills  v.  St  Clair  County, 
7  111.  (2  Oilman)  197,  208. 

The  sole  and  exclusive  right  of  trans- 
porting persons  over  water  courses  for  toll 
resides  in  no  individual,  but  belongs  to  the 
sovereign;  but  the  right  of  transporting  per- 
sons over  water  courses  may  belong  to  an 
individual,  and  he  may,  by  contract  express 
or  implied,  receive  hire  for  so  doing.  It  is 
the  exclusive  right  that  makes  the  franchise. 
Where  the  sovereign,  as  owner  of  the  land, 
possesses  the  power  to  transport  persons,  his 
grant  will  communicate  the  whole  franchise. 
Where  the  sovereign  is  not  the  owner  of  the 
land,  his  grant  communicates  only  the  ex- 
clusive right  for  a  sovereign  cannot  gprant 
what  he  has  not  any  more  than  an  individ- 
ual, and  the  sovereign  can  grant  the  fran- 
chise to  none  but  the  owner  of  the  adjacent 
land.  If  the  owner  refuses  to  exercise  the 
franchise,  the  grant  may  issue  to  another, 
but  compensation  must  be  made  to  the  owner 
of  the  fee.  Pipkin  v.  Wynns,  13  N.  C.  402, 
404. 

As  an  iaoorporeal  Itereditament, 

A  ferry  franchise  is  an  incorporeal  her- 
editament and  assumes  a  dual  nature.  It 
cot  only  becomes  the  private  property  of  the 


grantee,  but  is  subject  to  regulation  from  the 
power  granting  the  right  and  in  so  far  is 
publid  Juris.  The  governing  power  can  ex- 
ercise the  same  control  over  the  grant  when 
in  the  hands  of  an  assignee  as  it  could  while 
enjoyed  by  the  original  grantee.  Evans  v. 
Kroutinger  (Idaho)  72  Pac.  882,  884  (ciUng 
Dufour  V.  Stacey,  90  Ky.  288,  14  S.  W.  48, 
29  AUL  St  Rep.  374). 

The  ferry  franchise  is  property — ^an  In- 
corporeal hereditament  —  and  as  sacred  as 
other  property.  City  of  New  York  v.  Starin, 
12  N.  B.  631,  632,  106  N.  Y.  L 

The  ferry  right  is  an  incorporeal  here- 
ditament It  grows  out  of  the  soil,  and  may 
be  granted  the  same  as  a  grant  or  an  advow- 
son.    Averett  v.  Brady,  20  Ga.  523,  529. 

As  limited  to  partiovlar  plaee. 

It  does  not  mean  a  mere  naked  line,  or 
right  to  pass  from  the  exact  landing  on  one 
side  of  the  river  to  the  exact  landing  place 
on  the  other,  excluding  the  right  to  shift 
a  few  feet  or  rods,  the  better  to  accommodate 
the  same  line  or  course  of  travel;  such  vari- 
ation being  nothing  more  than  the  travel  of 
a  few  more  feet  or  rods  to  enter  or  leave  the 
ferryboat  The  identity  of  the  ferry  is  still 
preserved.  Hartford  Bridge  Co.  v.  Union 
Ferry  Co.,  29  Conn.  210,  224. 

A  ferry  franchise  is  a  privilege  to  take 
tolls  for  transporting  men,  hcnrses,  cattle,  and 
vehicles,  with  or  without  their  loading, 
across  a  lake  or  stream,  or  some  other  body 
of  water;  and,  except  in  the  mode  of  trans- 
porting, it  differs  in  no  essential  from  a 
bridge  franchise.  Such  a  franchise  does  not 
Include  the  right  to  enjoin  citizens  from  us- 
ing their  own  boats  on  the  stream  for  a  mile 
above  and  below,  and  crossing  themselves, 
their  families,  employes,  guests,  or  occasion- 
ally a  friend,  at  their  will,  or  lending  their 
boats  to  each  other.  Hunter  t.  Moore,  44 
Ark.  184,  188,  51  Am.  Rep.  589. 

As  monopoly. 

See  "Monopoly." 

As  property. 

See  "Property." 

Riffl&t  to  laad  iaolvded* 

The  term  "ferry,"  according  to  the  com- 
mon law  of  England,  implies  an  exclusive 
light  of  conveyance,  and  can  only  be  set 
up  by  license  of  the  crown.  While  it  may 
be  a  right  to  convey  one  way  only,  there 
must  at  least  be  a  right  to  land  on  the  op- 
posite shore,  subject  to  be  controlled  by  gen- 
eral regulations.  The  right  of  ferry  attaches 
to  every  riparian  owner,  of  which  he  cannot 
be  deprived  for  the  benefit  of  others,  except 
for  some  legal  purpose  and  after  due  compen- 
sation. State  V.  Freeholders  of  Hudson 
County,  23  N.  J.  Law  (3  Zab.)  206,  212. 
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A  ferry  is,  In  its  extent,  a  diminution  of 
tbe  public  right,  incumbering  public  property 
by  the  grant  of  the  franchise  of  exacting  toll 
for  passing  over  a  stream  in  boats.  If  the 
landing  on  the  public  rirer  or  an  arm  of  the 
sea  is  owned  by  the  King,  the  grant  of  the 
ferry  includes  the  right  of  landing  on  the 
Bbore  or  in  the  public  highway,  as  well  as 
the  franchise  of  toll.  Charles  River  Bridge 
V.  Warren  Bridge,  86  U.  &  (11  Pet)  420,  471, 
9  L.  Ed.  77a,  838. 

As  distlaot  from  rlglit  in  water. 

A  ferry  is  in  respect  of  the  landing 
place,  and  not  of  the  water.  The  water  may 
be  to  one,  and  the  ferry  to  another.  Averett 
V.  Brady,  20  Qa.  523,  629  (quoting  Toml.  Law 
Diet,  "Ferry"). 

The  right  to  a  ferry  does  not  depend  on 
the  right  to  or  the  property  in  the  waters 
oyer  which  it  passes,  or  in  the  soil  under 
the  water,  or  on  the  shore  at  either  end  of 
the  ferry.  City  of  New  York  ▼.  Starin,  12 
N.  B.  631,  632,  106  N.  Y.  L 

FERRYBOAT. 

As  highway,  see  '•Highway.'* 
As  ship,  see  "Ship." 
As  yessel,  see  ^'Vessel.'* 

A  ferryboat  is  a  yessel  traversing  across 
any  of  the  waters  of  the  state  between  two 
constant  points,  regularly  employed  for  the 
transfer  of  passengers  and  freight,  author- 
ized by  law  so  to  do,  and  also  any  boat  em- 
ployed as  a  part  of  the  system  of  a  railroad 
for  the  transfer  of  passengers  and  freight, 
plying  at  regular  and  stated  periods  between 
two  points.    Pol.  Code  Cal.  1903,  §  3643. 

A  ferryboat  is  not  a  vehicle,  within  the 
meaning  of  an  act  authorizing  the  collection 
of  specific  taxes  on  carriages  and  other  ve- 
hicles. Duckwall  T.  Oity  of  New  Albany,  25 
Ind.  283,  286. 

FERRYMAN. 

As  common  carrier,  see  "Common  Car- 
rier." 

Within  the  meaning  of  the  exemption  at 
common  law  and  of  the  militia  act  of  ferry- 
men from  militia  duty,  a  ferryman  is  one 
who  has  the  exclusive  right  of  transmitting 
passengers  over  rivers  or  other  water  courses 
for  hire  at  an  established  rate,  so  that  no 
other  person  could  employ  or  keep  a  boat  to 
his  prejudice  either  at  the  same  place,  or 
within  a  limited  district  above  and  below 
him.  Hence  the  term  "ferryman"  does  not 
include  a  person  employing  a  boat  between  a 
city  and  a  certain  Island,  where  he  has  no 
exclusive  privilege,  and  there  was  nothing 
which  was  confined  to  a  single  Individual  in 
that  kind  of  Intercourse.  State  v.  Clarke, 
;S.  a)  2  McCord,  47,  48,  13  Am.  Dec  701. 


Ferrymen,  in  the  exercise  of  their  fran- 
chise as  to  property  received  on  their  boat, 
are  exercising  a  calling  in  many  respects 
analogous  to  that  of  common  carriers,  and  In 
some  cases  are  held  to  similar  responsibili- 
ties. The  act  of  swimming  cattle  across  a 
river  is  no  part  of  the  duties  required  of  a 
ferryman  by  law,  and  he  could  not  be  held 
liable  for  its  nonperformance.  Einstman  v. 
Black,  14  111.  App.  881,  383,  384. 

FERRYIKO. 

Ferrying  is  the  carrying  of  goods  or  pas- 
sengers over  or  across  tbe  water  by  mean* 
of  boats  propelled  by  steam  power,  horse 
power,  the  action  of  the  current,  or  similar 
agencies.  The  term  implies  a  boat  which 
moves  bade  and  forth  across  a  stream  from 
bank  to  bank.  Parrot  y.  Lawrence^  18  Fed. 
Gas.  1234,  1236. 

FERTILIZER. 

The  term  "fertilizer,''  as  used  In  the 
chapter  relating  thereto.  Includes  all  sob- 
stances,  chemicals,  and  compounds  common- 
ly known  as  "commercial  fertilisers,"  and  all 
manures,  except  animal  excrement,  cotton 
seed,  and  unmixed  cotton  seed  products, 
whether  natural  or  artificial  products.  Code 
Miss.  1882,  §  2065. 

Under  an  indictment  for  stealing  fertiliz- 
er, it  is  competent  to  prove  the  larceny  of 
phosphate  fertilizer,  or  fertilizer  of  phos- 
phate. And  for  the  purpose  of  all  questions 
propounded  to  a  state  witness,  it  is  imma- 
terial which  expression  is  used.  State  t. 
Ella,  32  South.  476,  477,  108  La.  663. 

FEUDA  ANTIQUA. 

"Feuda  antiqua"  was  a  term  used  in 
feudal  law  to  designate  an  interest  in  land, 
to  which  the  possessor  succeeds  as  heir  to 
his  ancestor.  Priest  t.  Onmmings  (N.  Y.)  20 
Wend.  338,  349. 

FEUDA  NOVA. 

The  term  "feuda  nova**  was  used  in  feu- 
dal law  to  designate  an  Interest  In  land 
which  was  acquired  by  the  possessor  in  any 
other  way  than  by  succession  as  heir  to  his 
ancestor.  Priest  t.  Cummings  (N.  Y.)  20 
Wend.  338,  348. 

FEW. 

The  word  'few^  is  a  relative  term,  and 
of  great  elasticity  of  meaning.  Anderson  v. 
Williams  (Pa.)  44  Wkly.  Notes  Cas.  418,  420. 

A  permission  to  place  a  few  stones  on 
plaintifTs  lot  does  not  justify  covering  the 
lot  with  heavy  boulders  to  a  height  of  14  to 
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18  feet     Wheelock  r.  Noonan,  16  N.  B.  67, 
68»  108  N.  Y.  179,  2  Am.  8t  Rep.  405. 

A  contract  between  a  bookseller  and  tbe 
pabllsher,  the  publisher  reserving  the  prlyi- 
lege  of  selling  at  retail  what  "few  copies'* 
might  be  demanded  through  him  without 
commissions  to  the  bookseller,  does  not  In- 
clude so  large  a  proportion  of  the  edition  as 
to  exceed  one-third  thereof.  Mjers  r.  Qross, 
59  111.  436,  438. 

Indeflniteness* 

A  notice  of  an  injury  from  a  defect  In  a 
highway  described  the  place  of  the  injury  as 
at  a  point  *'a  few  rods"  from  S.'s  starch  fac- 
tory, in  a  certain  town.  Held,  that  the  term 
"a  few  rods"  was  an  indefinite  expression, 
which  might  apply  to  the  whole  length  of  the 
sidewalk,  which  was  only  a  few  rods  in 
length,  and  hence  the  notice  did  not  sufficient- 
ly show  the  place  where  the  accident  happen- 
ed.   Butts  ▼.  Town  of  Stowe,  53  Vt  600,  603. 

An  offer  to  sell  a  few  gross  of  a  certain 
article  was  an  offer  of  an  indefinite  quan- 
tity, and  gave  the  party  a  right  to  name  the 
quantity,  which,  if  accepted  by  the  other  par- 
ty, they  would  be  botmd  to  deliver,  but  the 
offer  alone  is  too  indefinite  to  create  a  con- 
tract Allen  V.  Kirwan,  28  Atl.  495,  496,  159 
Pa.  612. 

"Few,"  as  used  In  proposed  evidence  that 
between  8  and  4  o'clock  p.  m.  on  Sundays 
during  the  summer  of  1899  but  few  people  re- 
turned to  the  city  by  a  certain  street  railroad, 
is  very  uncertain,  for,  In  the  connection  used, 
it  might  mean  50  persons  or  500.  Indianapo- 
lis St  By.  Co.  V.  Robinson,  61  N.  E.  936,  937, 
157  Ind.  414. 

FIANZA. 

"Flanza"  is  a  Spanish  word  of  generic 
meaning,  sufficiently  broad  to  designate  gen- 
eral obligation,  as  well  as  restricted  liability , 
under  a  single  instrument  Martinez  v.  Run- 
kle,  80  Atl.  593,  597,  57  N.  J.  Law  (28  Vroom) 
111. 

FICTION. 

A  fiction  is  defined  to  be  a  false  averment 
on  the  part  of  the  plaintiff,  which  the  de- 
fendant is  not  allowed  to  traverse;  the  ob- 
ject being  to  give  the  court  Jurisdiction.  Sni- 
der V.  Newell,  44  S.  B.  354,  357,  132  N.  G. 
614  (citing  Maine,  Anc.  Law,  25). 

FICTIOlf  OF  UkW. 

A  legal  proceeding  which  is  founded  on 
an  intendment  of  law  cannot  be  contradicted 
by  the  parties.  Thus  a  deed  operates  by  rela- 
tion from  its  delivery,  though  not  acknowl- 
edged till  long  after;  a  patent  or  charter 
operates  from  its  date,  though  not  promulgat- 


ed until  afterwards;  in  England,  Judgments 
operate  by  relation  to  the  first  day  of  the 
term  when  entered,  while  in  this  country 
they  operate  by  relation  to  the  last  day  of 
the  term.  But  a  fiction  of  law  is  an  allega- 
tion in  legal  proceedings  that  does  not  ac- 
cord with  the  actual  facts  of  the  case,  which 
may  be  contradicted  for  every  purpose  ex- 
cept to  defeat  the  beneficial  end  for  which 
the  fiction  is  invented  and  allowed.  Thus,  in 
transitory  actions  the  allegation  that  the 
cause  of  action  arose  in  the  county  where  the 
suit  is  brought  cannot  be  contradicted  so  aa 
to  defeat  the  Jurisdiction  of  the  court  over 
the  cause;  in  trover,  the  allegation  as  to  the- 
loss  and  finding  of  the  property,  though  gen- 
erally a  fiction,  cannot  be  contradicted  for 
the  purpose  of  defeating  the  action;  and  la 
England,  where  in  the  ordinary  practice  Judg- 
ment is  not  rendered  until  the  fourth  day  of 
the  subsequent  term,  and  is  then  entered  aa 
of  the  preceding  term  to  give  it  an  earlier- 
operation,  the  defendant  is  never  permitted 
to  avoid  such  operation  by  evidence  of  the- 
true  time  when  Judgment  was  agreed  upon, 
for  the  delay  was  to  enable  him  to  move  in. 
arrest  of  Judgment  or  for  a  new  trial.  There- 
is  also  a  principle  that  a  fiction  allowed  by  a 
court  can  in  no  case  be  contradicted.  The 
contradiction  is  of  only  such  fictions  as  are- 
voltmtarily  inserted  by  the  party  himself  in. 
his  writ  or  declaration.  Therefore,  whether 
the  entry  of  a  Judgment  after  judgment  nisi 
as  of  the  preceding  term  was  by  relation  or 
by  fiction  of  law,  its  operation  as  of  sucli 
earlier  date  cannot  be  contradicted  by  the 
defendant,  and  a  writ  of  review  will  be  bar- 
red within  one  year  from  such  earlier  date. 
New  Hampshire  Strafford  Bank  y.  Cornell,  2: 
N.  H.  324,  326,  327. 

A  fiction  of  the  law  Is  deemed  to  be  a  le- 
gal assumption  that  a  tiling  is  true  which  is 
either  not  true,  or  which  is  as  probably  false 
as  true;  the  rule  on  this  subject  being  that 
the  court  will  not  endure  tliat  a  mere  form  or 
fiction  of  law,  introduced  for  the  sake  of  Jus- 
tice, should  work  wrong,  contrary  to  the  real 
truth  and  substance  of  the  thing. — Hibberd 
V.  Smith,  67  Cal.  547,  561.  4  Pac.  478,  482,  8- 
Pac.  46,  56  Am.  Rep.  726  (citing  Johnson  r. 
Smith,  2  Burr.  962). 

FICTITIOUS. 

"Fictitious,"  as  used  in  Const  art  12,  |  ^ 
1,  providing  that  no  corporation  shall  issue 
stock  or  bonds,  except  for  money  paid,  labor 
done,  or  property  actually  received,  and  all 
fictitious  increase  of  stock  or  indebtedness 
shall  be  void,  does  not  include  an  Increase 
of  the  capital  stock  of  a  water  company,  and 
sale  of  the  same  at  the  actual  market  value, 
for  the  purpose  of  enlarging  the  works  and. 
capacity  for  supplying  an  increased  quantity 
of  water.    Stein  v.  Howard,  4  Pac.  662,  663» . 
65  CaL  616. 
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ncTrnous  naue. 

We  have  nowhere  found  a  legal  defini- 
tion of  what  constitutes  a  fictitious  or  as- 
sumed name.  We  apprehend  that  every 
change  in  Mie  or  more  of  a  person's  Chris- 
tian names,  either  in  the  spelling,  arrange- 
ment, or  even  substituting  one  Christian 
name  for  another,  makes  the  new  name  fic- 
titious or  assumed,  but  that  the  fact  must 
depend  upon  the  substitution  and  circumstan- 
ces of  the  change,  how  long  the  new  name 
has  been  used,  and  possibly  the  purpose  of 
the  change,  and  that,  in  general,  whether  the 
name  is  real,  fictitious,  or  assumed  Is  a  ques- 
tion of  fact.  Pollard  y.  Fidelity  Fire  Ins.  Co., 
47  N.  W.  lOeO,  1061.  1  S.  D.  570. 

The  term  "fictitious  name"  does  not  in- 
clude a  firm  name  showing  only  the  surnames 
of  the  partners.  Carlock  v.  Cagnacci,  26  Pac. 
597,  88  Cal.  600;  McLean  t.  Crow,  26  Pac. 
596,  88  Cal.  644. 

A  firm  name,  showing  the  surnames  only 
of  the  partners,  is  not  a  fictitious  name,  with- 
in the  meaning  of  CIt.  Code,  t  2466,  requir- 
ing every  firm  doing  business  under  such 
name  or  designation  to  file  and  publish  a  cer- 
tificate showing  the  full  names  and  residence 
of  its  members,  since  the  names  were  true  as 
far  as  they  went,  and  the  act  would  probably 
have  expressly  required  firm  names  to  show 
the  full  names  of  the  members  thereof  if  it 
had  been  so  intended,  and  the  mere  filing  of 
the  partnership  name  Is  £ruffldent  to  give  In- 
formation from  which  the  full  names  of  the 
partners  may  be  easily  obtained.  Pendleton 
V.  Cline,  24  Pac.  659,  660,  85  Cal.  142. 

FICTITIOUS  SUIT. 

A  fictitious  suit  is  a  mere  colorable  dis- 
pute to  obtain  the  opinion  of  the  court  upon 
a  question  of  law  which  a  party  desires  to 
know  for  his  own  interest  or  his  own  pur- 
poses, when  there  is  no  real  or  substantial 
controversy  between  those  who  appear  as  ad- 
verse parties  to  the  suits,  of  which  courts 
will  not  take  cognizance.  Smith  v.  Junction 
Ry.  Co.,  29  Ind.  546.  551. 


FIDE  COMMISSARY. 

"Fide  commissary"  is  a  term  which 
Judge  Story  deems  a  euphonious  substitute 
for  "cestui  que  trusV  which  is  "an  awk- 
ward, barbarous  phrase."  Brown  v.  Brown, 
31  N.  Y:  Supp.  650,  652,  83  Hun,  160. 

FIDEI  COMMISSUM. 

A  fidei  commissum  is  understood  to  be  a 
disposition  causa  mortis,  by  which  the  heir 
or  legatee  is  required  to  give  or  return  a  cer- 
tain thing  to  another  person.  Succession  of 
Meunier.  26  South.  776,  770,  52  La.  Ann.  79» 
8  Wds.  &  P.---48 


48  L.  R.  A.  77;  Ducloslange  v.  Ross,  3  La. 
Ann.  432,  433;  Qortario  v.  Cantu,  7  Tex.  35. 
44. 

Fidel  commissa,  in  their  origin,  were 
pure,  simple  trusts;  the  trustee  taking  for 
the  mere  purpose  to  convey  to  another.  They 
were  subsequently  applied  to  other  purposes. 
The  trustee  or  fiduciary  heir  had  a  usufruct 
or  a  vested  estate  In  the  property,  the  extent 
and  character  of  his  interest  being  dependent 
on  the  terms  of  the  bequest  Gortarlo  v. 
Cantu,  7  Tex.  35,  44. 


FIDELITY. 

The  word  "fidelity,"  in  an  oath  of  view- 
ers appointed  to  lay  out  a  public  road — to- 
perform  their  duties  with  fidelity,  and  ac- 
cording to  the  best  of  their  Judgment-— can- 
not be  used  In  lieu  of  the  word  **impartial- 
ly,"  in  view  of  the  statute  requiring  such- 
viewers  to  take  an  oath  to  perform  their  ap- 
pointment impartially  and  according  to  the 
best  of  their  knowledge.  In  re  Road  of  Jackr 
son  Township  (Pa.)  2  Lack.  Leg.  N.  328. 

FIDISIiITY  GUARANTT. 

The  term  "fidelity  guaranty"  is  a  name 
given  to  a  form  of  insurance  which  is  in- 
cluded in  the  broader  term  of  "guaranty 
insurance."  People  v.  Rose,  61  N.  BL  246;. 
174  111.  310,  44  L.  R.  A.  124. 


FIDUCIAL  OFFICL 

The  words  "public  or  fiducial  office,  trust 
or  employment,"  in  Ky.  Bt  S  3752,  providing 
that  the  recovery  on  a  bond  required  by 
law  for  the  discharge  or  performance  of 
any  "public  or  fiducial  office,  trust,  or  emr 
ployment"  shall  not  be  limited  by  the  amount 
of  the  penalty  named,  does  not  include  the 
relation  arising  between  a  county  and  one 
contracting  with  it;  and  therefore  that  por- 
tion of  the  statute  has  no  application  to  a 
bond  executed  by  a  road  contractor  for  the 
faithful  performance  of  his  contract,  and  the 
obligors  In  such  a  bond  are  liable  only  ac- 
cording to  Its  terms,  and  to  the  actual  ex- 
tent of  the  amount  specified  therein.  Moss 
V.  Rowlett,  65  S.  W.  153,  154,  112  Ky.  121. 

FIDUCIARY. 

A  fiduciary  may  be  defined  as  a  per8on< 
holding  property  in  trust  or  in  confidence;  a 
trustee.  Svance  v.  Jurgens,  83  N.  IS.  955, 
957,  144  111.  507. 

••The  term  'fiduciary'  involves  the  idea 
of  trust,  confidence.  It  refers  to  the  Integ- 
rity—the fidelity— of  the  party  trusted,  rath- 
er than  bis  credit  or  ability.  It  contem- 
plates good  faith,  rather  than  legal  obliga- 
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tion,  as  the  basis  of  the  transaction/'    Stoll 
V.  King  (N.  Y.)  8  How.  Prac.  298,  299. 

The  word  "fiduciary"  expresses  trust 
reposed — relations  which  involve  the  receipt 
and  payment  of  money  belonging  to  another 
orer  to  him,  not  the  receipt  of  money  on  a 
transaction  where  the  recipient  has  bound 
himself  to  pay  the  debt,  whether  it  be  re- 
ceived by  him  or  not  Sutton  v.  De  Camp 
(N.  Y.)  4  Abb.  Prac.  483,  484. 

The  bankrupt  act  of  1867  enlarged  the 
meaning  of  the  word  "fiduciary"  so  that  it 
was  not  confined  to  technical  trusts,  as  un- 
der the  act  of  1841,  but  embraced  such  rela- 
tions as  a  factor,  commission  merchant,  etc. 
Keeler  v.  Snodgrass  (Ohio)  8  Wkly.  Law  Bui. 
219,  220. 

FIDUOIABT     CAPACITT     OB     CHAB- 
ACTEB. 

The  expression  "fiduciary  capacity,"  as 
used  in  Oode,  S  179,  wtdch  allows  the  arrest 
of  any  person  for  money  received  of  any 
factor,  agent,  broker,  or  other  person  "in  a 
fiduciary  capacity,"  tends  to  show  what  is 
meant  by  "factor,  agent,  broker,"  viz.,  one 
in  whom  a  trust  is  reposed,  such  as  is  usually 
reposed  in  these  persons  in  their  ordinary 
or  regular  business;  that  is,  a  trust  that 
they  will  sell,  and  immediately  account  for 
the  balance.  Turner  v.  Thompson  (N.  Y.)  2 
Abb.  Prac.  444,  445;  Goodrich  v.  Dunbar. 
17  Barb.  644,  646.  That  is,  where  a  trust 
is  reposed,  and  not  a  credit  given — where 
confidence  is  reposed  in  the  integrity  of  a 
man,  rather  than  in  his  pecuniary  ability. 
Scudder  v.  Shields  (N.  Y.)  17  How.  Prac. 
420,  421. 

As^noy  coupled  witli  interest. 

"Fiduciary  character,"  as  used  in  Bankr. 
Act,  S  88,  cannot  be  construed  to  include 
one  incurring  an  obligation  in  a  transaction 
in  which  the  bankrupt  and  the  creditor  had 
a  mutual  interest;  the  bankrupt  acting  in 
such  transactions  in  part  for  himself  and 
another  as  well  as  for  the  creditor,  he  being 
interested  in  the  transactions,  being  enti- 
tled to  his  share  of  the  money  arising  there- 
from after  certain  deductions  were  made. 
Barber  v.  Sterling,  68  N.  Y.  267,  272. 

Where  one  has  a  personal  interest  In 
money  received  by  him,  or  its  use,  and  a 
right  to  control  it  Independently  of  any  ap- 
propriation of  it  according  to  the  Instruc- 
tion of  the  owner,  or  where  the  credit  for 
repayment  appears  to  have  been  given  to 
the  pecuniary  responsibility  of  the  recipi- 
ent, rather  than  because  of  confidence  in 
his  personal  character,  the  money  has  not 
been  received  by  such  person  in  his  fiduciary 
capacity,  rendering  him  liable  to  arrest  un- 
der the  statute  on  failure  to  repay  the  same. 
McBumey  v.  Martin,  29  N.  Y.  Super.  Gt 
<6  Rob.)  502. 


Acent  or  attorney  la  f  aet. 

Where  one  acted  in  no  other  or  differ- 
ent trust  or  fiduciary  relation  than  such  as 
may  be  said  always  to  exist  in  a  case  of 
agency,  the  agent  is  not  a  fiduciary,  within 
the  meaning  of  the  bankrupt  act  In  every 
case  of  agency  there  is  an  element  of  trust 
and  confidence,  so  that  a  breach  of  duty 
may  be  said  to  be  a  breach  of  trust,  but 
the  agent  is  nevertheless  not  a  fiduciary, 
within  the  meaning  of  the  bankrupt  act. 
Palmer  v.  Hussey,  87  N.  Y.  303,  305;  In  re 
Benedict,  76  N.  Y.  Supp.  165,  167,  37  Misc. 
Rep.  230. 

A  debt  created  by  a  person  acting  as  an 
attorney  in  fact  is  not  created  while  acting 
in  a  fiduciary  character.  Woodward  v. 
Towne,  127  Jiiass.  41,  42,  34  Am.  Rep.  337. 
It  does  not  extend  to  a  case  of  an  agent 
who  has  violated  his  authority.  Austin  & 
Marshall  v.  Crawford,  7  Ala.  335,  340. 

Rev.  St  1891,  c.  3,  S  70.  which  pro- 
vides that  where  a  decedent  received  money 
in  a  fiduciary  capacity,  in  trust  for  any 
purpose,  his  executor  or  administrator  shall 
pay  out  of  his  estate  the  amount  thus  re- 
ceived and  not  accounted  for,  in  preference 
to  ordinary  debts  of  the  decedent,  does  not 
apply  to  money  received  by  the  decedent  as 
a  mere  factor  or  agent.  Svanoe  v.  Jurgena, 
33  N.  B.  955,  957,  144  111.  507. 

Where  a  person  was  intrusted  with  ac- 
ceptances to  be  discounted  at  a  certain  bank, 
the  proceeds  to  be  returned  to  his  principal", 
whatever  such  agent  received  on  a  misap- 
plication of  such  drafts  by  him  he  received 
for  his  principal,  and  as  his  agent  in  a 
fiduciary  capacity,  within  the  statute  au- 
thorizing arrest  for  conversion  of  money  so 
received.  Wolfe  v.  Brouwer,  28  N.  Y.  Super. 
Ct  (5  Rob.)  601,  603. 

The  provision  of  the  statute  authorizing 
an  arrest  in  an  action  for  money  received 
by  any  agent,  factor,  broker,  or  other  per- 
sons in  a  fiduciary  capacity  does  not  apply 
to  an  action  on  a  judgment  recovered  by  a 
principal  against  his  agent  for  money  re- 
ceived by  him  in  such  capacity.  The  law  of 
the  state  is  that  a  judgment  merges  the 
original  cause  of  action.  In  such  a  case  no 
action  can  be  sustained  for  money  received 
by  the  defendant  as  agent  It  can  only  be 
sustained  on  the  Judgment  Goodrich  v.  Dun- 
bar (N.  Y.)  17  Barb.  644,  646,  647. 

An  agent  receives  the  money  of  his  prin- 
cipal in  a  fiduciary  capacity  when  it  appears 
that  he  had  no  authority  to  disburse  it  on 
account  of  his  principal,  but  was  bound  to 
pay  it  over  on  request  Republic  of  Mexico 
V.  De  Arangaiz,  13  N.  Y.  Super.  Ct  (12  Duer) 
634,  640. 

Code,  S  179,  subd.  2,  should  be  constmed 
to  apply  to  an  agent  who  received  trees  in 
trust  to  deliver  to  persons  who  bad  ordered 
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them  or  contracted  to  purchase  them;  he  to 
receive  the  money  in  payment  for  them  from 
those  persons  as  collected,  and  remit  the 
money  hy  draft;  he  having  no  discretionary 
power — ^no  power  to  make  contracts,  nor  to 
deliver  any  of  the  property  to  any  other  than 
those  persons  who  had  entered  into  con- 
tracts. He  received  the  trees  In  trust  and 
confidence,  and  the  money,  when  paid  to 
him,  in  the  same  character.  A  special  trust 
and  confidence  were  reposed  in  him.  Frost 
V.  M'Oarger  (N.  Y.)  14  How.  Prac.  131. 136. 

Money  collected  by  an  agent  imder  an 
agreement  to  account  and  pay  over  the  pro- 
ceeds monthly  to  his  principal  is  not  a  debt 
created  in  a  fiduciary  character,  within  the 
meaning  of  the  bankrupt  act.  Grover  & 
Baker  Sewing  Mach.  Co.  v.  Clinton  (U.  S.) 
11  Fed.  Cas.  79. 

Where  one  receives  the  money  or  prop- 
erty of  another  as  agent  or  bailee,  the  title 
to  which  is  to  remain  in  his  principal,  and 
which  is  to  be  paid  over  or  delivered  to  him 
or  to  be  used  in  a  particular  way,  or  for  a 
specific  purpose,  for  his  use,  the  money  or 
property  is  held  or  received  in  a  fiduciary 
capacity.  Matteson  ?.  Kellogg,  15  lU.  (5 
Peck)  547,  548. 

The  word  "fiduciary  capacity.'*  in  Code, 
S  154,  contemplates  a  case  of  express  trust; 
and  an  agent  collecting  debts,  and  neglecting 
to  pay  over  the  amount  collected,  cannot  be 
arrested  under  such  section,  the  agent  not 
acting  In  a  fiduciary  capacity.  White  v. 
McAUister  (N.  Y.)  1  Code  Rep.  106. 

The  liability  of  the  managing  agent  of 
an  iron  factory,  who  has  made  sales  in  the 
usual  course  of  business,  and  has  failed  to 
account  for  the  proceeds  to  the  principal  own- 
er, is  not  a  debt  contracted  within  a  fiduciary 
capacity,  within  the  meaning  of  the  bank- 
rupt act,  where  the  debtor  was  interested 
with  the  owner  in  the  manufacture  and  in 
the  sales.  Barber  v.  Sterling,  68  N.  Y.  267, 
272. 

Assignee  for  benellt  of  oredltora. 

Where  an  assignee  for  benefit  of  cred- 
itors received  money  which  by  the  terms  of 
the  assignment  should  have  been  paid  to  the 
creditors,  and  which  he  refused  and  neglected 
to  pay,  he  was  subject  to  arrest  under  a 
statute  authorizing  the  arrest  of  a  person 
converting  money  received  by  him  in  a 
fiduciary  capacity.  Roberts  v.  Prosser,  58  N. 
Y.  260. 

Attorney  at  law, 

"Fiduciary  character,"  as  used  in  bank- 
ruptcy acts,  includes  not  only  cases  of  tech- 
nical trusts,  but  also  relations  of  great  con- 
fidence, where  the  law  imposes  a  high  degree 
of  good  faith,  as,  for  example,  the  relation 
of  attorney  and  client  Heffren  v.  Jayne,  39 
Ind.  463,  465^  13  Am.  Rep.  281.    See,  also. 


Flanagan  v.  Pearson,  42  Tex.  1.  5.  19  Am. 
Rep.  40;  White  v.  Piatt  (N.  Y.)  6  Denio,  26©, 
273.  But  does  not  include  a  debt  resulting 
from  the  neglect  of  an  attorney  at  law  to 
pay  over  to  his  client  money  which  he  has 
collected  for  him.  Wolcott  v.  Hodge,  81 
Mass.  (15  Gray)  547,  77  Am.  Dec.  381. 

As  held  in  Chapman  v.  Forsyth,  43  17.  S. 
(2  How.)  202,  the  words  "other  fiduciary  ca- 
pacity," as  used  In  the  bankrupt  act,  mean 
the  same  class  of  trusts  as  executors,  ad- 
ministrators, guardians,  and  trustees,  and 
the  relation  of  attorney  and  client  is  nearly 
enough  in  that  class  to  be  within  the  spirit 
of  that  decision.  For  some  purposes  the  re- 
lation of  attorney  and  client  is  classed  by 
courts  of  equity  with  those  of  trustee  and 
beneficiary,  guardian  and  ward.  Flanagan 
V.  Pearson,  42  Tex.  1,  5,  19  Am.  Rep.  40. 

Auetioneer. 

"Fiduciary  character,"  as  used  in  Bankr. 
Act  6a.  March  2,  1869.  providing  that  cer- 
tain classes  of  claims,  originating  in  fraud, 
embezzlement,  defalcation,  or  while  acting  in 
a  fiduciary  character,  shall  not  be  discharged 
by  the  discharge  of  the  bankrupt,  would  in- 
clude the  liability  of  an  auctioneer  who  re- 
ceived certain  property  for  sale,  and  failed 
to  pay  over  the  proceeds  to  the  owner.  Jones 
V.  Russell,  44  6a.  460.  462 

Broker. 

The  expression  "fiduciary  capacity."  as 
used  in  Code,  S  179,  authorizing  an  arrest 
for  the  nonpayment  of  money  received  in  a 
fiduciary  capacity,  belonging  to  the  plaintift, 
embraces  the  receiving  of  money  by  a  brok- 
er as  a  deposit  for  security  against  loss  in 
the  buying  and  selling  of  gold  coin  and  rail- 
way shares  for  the  plaintiff.  Clark  v.  Pinck- 
ney  (N.  Y.)  50  Barb.  226. 

Oolleotor  of  a&oaey. 

Code,  (  179,  authorizing  the  arrest  of 
a  factor,  agent,  broker,  or  other  person  when 
the  action  is  for  "money  received  in  a  fidu- 
ciary capacity."  is  to  be  construed  as  in- 
cluding money  collected  by  an  agent  or  at- 
torney. Stoll  V.  King  (N.  Y.)  8  How.  Prac. 
298,299. 

A  debt  incurred  by  a  bankrupt  while 
acting  as  his  creditor's  agent  in  the  collec- 
tion of  rent  is  not  incurred  in  a  fiduciary  ca- 
pacity, within  the  bankruptcy  act.  Mulock  v. 
Byrnes,  29  N.  E.  244,  129  N.  Y.  23. 

"Fiduciary  capacity,"  as  used  in  Bankr. 
Act  1841,  does  not  Include  a  factor  who  re- 
ceives a  note  for  collection  on  account  of  hia 
principal,  and  collects  and  retains  the  amount 
of  the  note.  Commercial  Bank  of  Man- 
chester V.  Buckner,  2  La.  Ann.  1023,  1025. 
Contra,  see  Fulton  v,  Hammond  (U.  S.)  11 
Fed.  291«  293. 
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-  0«]iimiasi«ni  a&eroluuit  or  factor* 

In  Chapman  v.  Forsyth,  43  U.  S.  (2 
HowO  202,  11  li.  EkL  236,  it  was  held  that  a 
factor  who  had  sold  the  property  of  his  prin- 
cipal, and  had  failed  to  pay  over  to  him  the 
proceeds,  did  not  owe  to  him  a  debt  created 
in  a  fiduciary  capacity.  Slayton  v.  Wells,  28 
Atl.  632,  633,  66  Vt  62,  See,  also,  Owsley  y. 
Cobin,  15  Nat.  Bankr.  Reg.  489,  491.  Contra, 
as  the  words  are  used  in  the  act  of  1867,  see 
Lemcke  t.  Booth,  47  Mo.  385,  387,  4  Am.  Rep. 
326 ;  Hardenbrook  v.  Collson  (N.  Y.)  24  Hun, 
475,  476.  And  as  used  in  the  Georgia  bank- 
ruptcy act,  see  Meador  v.  Sharpe,  54  Ga.  125, 
126.  The  term  does  not  include  a  debt  owed 
by  a  factor  to  his  principal  for  a  balance  of 
money  left  in  his  hands  by  the  principal,  for 
which  the  factor  gave  a  promissory  note.  It 
does,  however,  include  a  debt  owed  by  a  fac- 
tor to  his  principal  for  money  left  with  him 
under  a  written  stipulation  that  the  money  be 
invested,  for  the  owner's  account ;  the  money 
being  invested  by  the  factor  in  his  own  busi- 
ness, he  paying  his  principal  interest  on  the 
same.  De  Sobry  v.  Tete,  31  La.  Ann.  809, 
812,  33  Am.  Rep.  232. 

The  bankrupt  act,  providing  that  the 
bankrupt  should  not  be  discharged  from  a 
debt  created  while  acting  in  a  fiduciary  char- 
acter, cannot  be  construed  to  apply  to  one 
who  agreed  to  handle  t^ertain  property,  with 
invoices  rendered  every  30  days  for  the 
amount  sold,  less  a  percentage;  he  to  have 
the  entire  shipments  of  such  property  and 
influence;  the  shipper  to  bear  all  expenses 
on  consignment;  such  agent  not  being  re- 
quired to  keep  separate  the  proceeds  of  each 
sale,  to  be  delivered  to  the  owner  as  his 
money;  the  agent  having  the  right  of  sale 
on  any  terms  he  chose,  being  only  required 
to  report  and  pay  over  every  30  days  at  the 
rate  stipulated  by  the  contract — for  the  pro- 
ceeds of  sales  did  not  become  the  property 
of  the  shipper,  so  as  to  make  it  wrongful  in 
the  agent  to  mingle  them  with  his  own 
money.  Kaufman  v.  Alexander,  53  Tex.  562, 
566. 

The  phrase  "money  received  in  a  fiduci- 
ary capacity,"  us  used  in  laws  which  provide 
that  a  person  is  liable  to  arrest  for  failure  to 
pay  over  money  received  in  a  fiduciary  ca- 
pacity, includes  money  received  by  a  com- 
mission merchant  for  goods  sold  on  commis- 
sion. Schudder  v.  Shlells  (N.  Y.)  17  How. 
Prac.  420,  421.  It  includes  a  factor  who  re- 
ceives money  to  be  invested  in  goods,  with  a 
condition  that  it  shall  not  be  employed  for 
any  other  purpose.  Noble  v.  Prescott  (N.  Y.) 
4  E.  D.  Smith,  139,  140.  It  includes  money 
received  by  a  consignee  under  a  contract 
with  the  consignor  that  he  is  to  sell  lumber 
on  commission  at  8  per  cent.,  which  Is  to  in- 
clude a  premium  for  guaranty  of  sales,  and 
to  account  for  the  net  proceeds  after  deduct- 
ing charges  and  commissions.  Ostell  ?. 
Hrough  iN.  Y.)  24  How.  Prac  274. 


Factors  or  conmiisslon  merchants  recelT- 
ing  property  from  the  consignors,  and  mak- 
ing sales  and  collections,  are  not  acting  in 
a  fiduciary  capacity,  within  the  meaning  of 
Code,  S  179,  subd.  2,  authorizing  the  arrest 
of  a  defendant  in  an  action  for  money  re- 
ceived by  any  person  acting  in  a  fiduciary 
capacity.  Duguid  ▼.  Bdwards  (N.  Y.)  32 
How.  Praa  254,  257. 

Code  Civ.  Proc.  f  949,  bb  amended  by 
Laws  1886,  c  672,  provides  that  a  defendant 
may  be  arrested  where  an  action  is  brought 
to  recover  for  money  received,  where  it  is 
alleged  in  the  complaint  tliat  the  money  was 
received  "by  a  factor,  agent,  broker,  or  any 
other  person  in  a  fiduciary  capacity."  Held, 
that  the  words  "in  a  fiduciary  capacity" 
qualified  all  the  persons  described,  and  hence 
a  factor  would  not  be  liable  for  arrest  for 
not  paying  money  borrowed,  but  would  be 
for  not  paying  money  due  and  which  he  had 
received  in  a  fiduciary  capacity.  Decatur  v. 
Goodrich  (N.  Y.)  44  Hun,  8,  4. 

Where  the  owner  of  goods  consigned 
them  for  sale  to  one  H.,  who  turned  them 
over  to  a  firm  of  which  he  was  a  member,  at 
the  same  time  disclosing  the  ownership,  and 
the  goods  were  sold  by  the  firm,  the  transac- 
tion established  no  relation  of  personal  trust 
or  confidence  between  the  owner  and  the 
partners  of  H.,  so  as  to  subject  them  to  ar- 
rest on  their  failure  to  pay  over  the  proceeds 
of  the  sale,  as  having  received  money  in  a 
fiduciary  capacity.  Fuentes  v.  Mayorga  (N. 
Y.)  7  Daly,  103,  104. 

One  does  not  act  In  a  fiduciary  capacity 
who  is  engaged  to  sell,  and  is  paid  a  commis- 
sion to  guaranty  the  payment  of  the  sums  to 
be  paid  on  such  sales  as  might  be  made ;  such 
arrangement  authorizing  him  to  mingle  the 
money  paid  with  his  own,  thereby  becoming 
a  general  debtor  to  the  other  party.  Sutton 
V.  De  Camp  (N.  Y.)  4  Abb.  Prac.  483,  484. 

The  words  "fiduciary  capacity,**  occur- 
ring in  a  statute  providing  for  the  arrest  of 
those  who  become  indebted  In  a  fiduciary  ca- 
pacity, embrace  all  contracts  based  on  trust 
and  not  on  credit  A.  became  indebted  to  B. 
under  a  contract  providing  that  all  A.  could 
make,  above  a  certain  price,  on  goods  sup- 
plied to  him  by  B.,  should  belong  to  A.  abso- 
lutely, but  that  he  should  pay  B.  for  such 
goods  as  he  sold  at  the  price  mentioned,  and 
return  such  goods  as  remained  unsold.  Held, 
that  the  indebtedness  was  incurred  in  a  fidu- 
ciary capacity,  within  the  meaning  of  the 
statute.  Dunaher  v.  Meyer  (N.  Y.)  1  Code 
Rep.  87. 

Code,  S  291,  par.  2,  provides  that  a  de- 
fendant may  be  arrested  in  an  action  for 
money  received  or  property  embezzled  oi 
fraudulently  misapplied  by  any  factor,  agent, 
broker,  or  other  person  in  a  fiduciary  ca- 
pacity.   A.  received  goods  ttom  B.  <m  credit. 
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Qnder  contract  to  bold  any  of  the  goods  that 
might  be  left  unsold,  and  the  proceeds  of 
such  as  might  be  sold,  in  trust  for  the  pay- 
ment of  his  debts  to  B.,  and  also  to  deliver  to 
B.  the  notes  he  might  take  for  such  goods, 
and  apply  all  the  proceeds  of  such  notes,  as 
collected,  to  the  payment  of  the  debt  to  B., 
whether  the  same  had  matured  or  not.  Held 
that,  in  receiving  money  under  this  contract, 
A.  was  acting  in  a  fiduciary  capacity,  within 
the  meaning  of  the  statute  above  quoted. 
Travers  v.  Deaton,  12  S.  B.  373,  374, 107  N.  a 
600. 

Oredltor  holding  eoUateral. 

Rev.  St.  U.  S.  S  5117,  withholding  the 
benefits  of  the  bankruptcy  act  from  all  debts 
created  by  the  bankrupt  while  acting  in  any 
fiduciary  capacity,  refers  only  to  one  who  is 
regarded  as  guilty  of  a  breach  of  trust  if  he 
neglects  or  refuses  to  perform  an  obligation 
resting  upon  him,  and  does  not  apply  to  a 
creditor  holding  collaterals  for  his  own  se- 
curity, and  failing  to  deliver  it  up  upon  pay- 
ment of  the  debt ;  such  act  being  a  breach  of 
contract,  and  not  a  breach  of  trust.  Henne- 
quin  V.  Clews,  111  U.  8.  G76,  4  Sup.  Ct  576,  28 
L.  Ed.  565. 

A  discharge  In  bankruptcy  does  not  oper- 
ate to  discharge  a  creditor's  debt  of  the  bank- 
rupt, though  such  debt  is  evidenced  by  a  judg- 
ment ;  the  debt  being  created  while  the  debtor 
acted  in  a  fiduciary  character,  within  the 
meaning  of  Bankr.  Act,  §  33,  providing  that 
no  debt  created  by  a  debtor  while  acting  in 
a  fiduciary  character  shall  be  discharged  by 
the  debtor's  discharge  in  bankruptcy.  Simp- 
son V.  Simpson,  80  N.  C.  332,  833. 

Direetor  of  eorporation. 

Directors  of  a  corporation  are  fiduciaries, 
and  subject  to  the  rule  that  persons  standing 
in  such  relation  will  not  be  suffered  to  retain 
a  persona]  profit  out  of  transactions  respect- 
ing the  subject-matter  of  the  trust  but  will 
be  compelled  to  account  to  their  cestui  que 
trust  therefor.  Forker  v.  Brown,  80  N.  Y. 
Supp.  827,  829,  10  Misc.  Rep.  161. 

Ezeoutor  or  administrator. 

An  agreement  by  an  executor  guaranty- 
ing the  payment  of  a  demand  against  the  es- 
tate, and  admitting  possession  of  sufficient 
assets  therefor,  does  not  constitute  a  debt 
created  by  the  executor  while  acting  in  a  fidu- 
ciary character,  within  the  meaning  of 
Bankr.  Act  1867,  §  33,  providing  that  no  debt 
contracted  by  the  bankrupt  while  acting  in  a 
fiduciary  character  shall  be  discharged.  Amos- 
keag  Mfg.  Ca  v.  Barnes,  49  N.  H.  312,  313. 

Where  an  administrator,  in  the  settle- 
ment with  the  distributees  of  the  estate,  gave 
his  individual  note  for  the  balance  due  them, 
such  note  is  not  a  debt  created  while  acting 
In  a  fiduciary  capacity,  within  the  meaning 


r  of  Rev.  St  U.  S.  S  5117,  exempting  from  dis 
I  charge  in  bankruptcy  any  debt  incurred  by 
'  the  bankrupt  while  acting  in  any  fiduciary 
j  capacity.    Elliott  v.  Higgins,  83  N.  C.  459,  462. 

As    liiaited    to    express    or    teolinioal 
I  tmsts. 

I         The  words  "fiduciary  capacity,"  as  used 
;  in  the  various  bankruptcy  acts  (Acts  1811. 
]  1841,  1867,  1878),  excepting  from  discharge 
;  any  debt  created  by  the  fraud,  etc.,  of  the 
i  bankrupt  while  acting  in  a  fiduciary  capacity, 
jhave  reference  to  cases  of  actual  technical 
or  express  trusts,  and  do  not  Include  those 
:  which  the  law  Implies  from  the  contract  of 
,  the  parties.    Lawrence  v.  Harrington,  25  N. 
E.  406,  407,  122  N.  Y.  408 ;  Whltaker  v.  Chap- 
man (N.  Y.)  8  Lans.   155,  158;    Byrnes  v. 
Byrnes,  129  N.  Y.  23,  29  N.  B.  244;  Desobry 
V.  Tete,  31  La.  Ann.  809,  818,  33  Am.  Rep. 
232;    Commercial    Bank    of    Manchester    v. 
Buckner,  2  La.  Ann.  1023,  1025 ;  Upshur  v. 
;  Briscoe,  37  La.  Ann.  138,  150 ;    Banning  v. 
Bleakley  A  Co.,  27  La.  Ann.  257,  258;  Goddin 
V.  Neal,  99  Ind.  834,  336 ;  Du  Pont  v.  Beck,  81 
Ind.  271,  273,  274 ;  Maxwell  v.  Evans,  90  Ind. 
596,  597,  46  Am.  Rep.  234;    Williamson  v. 
:  Dickens,  27  N.  C  259,  263 ;    Noble  v.  Ham- 
mond, 9  Sup.  Ct  235,  237,  129  U.  S.  65,  32  L. 
;  Ed.  621 ;  Hennequin  v.  Clews,  111  U.  S.  676, 
'  4  Sup.  Ct  676,  28  L.  Ed.  565 ;    Chapman  v. 
i  Forsyth,  48  U.  S.  (2  How.)  202,  208 ;   Neal  v. 
Clark,  95  U.  S.  704,  708,  24  L.  Ed.  586 ;  Kelmt 
V.  Graff  (U.  8.)  14  Fed.  Cas.  218,  323 ;  Grovei 
>  &  Baker  v.  Clinton  (U.  S.)  11  Fed.  Cas.  81 ; 
Austin  V.  Crawford,  7  Ala.  335,  340 ;    Wool- 
i  sey  V.  Cade,  54  Ala.  878,  884,  25  Am.  Rep.  711 ; 
I  Green  v.  Chilton,  57  Miss.  598,  599,  34  Am. 
Rep.  483;    Gibson  v.  Gorman,  44  N.  J.  Law 
(15  Vroom)  325 ;   Scott  v.  Porter  Bros.,  93  Pa. 
38,  40,  39  Am.  Rep.  719 ;   Cronan  v.  Cottlng, 
:  104  Mass.  245,  248,  6  Am.  Rep.  232 ;    Wood- 
ward V.  Towne,  127  Mass.  41,  42,  34  Am.  Rep. 
337;    Hammond  v.  Noble,  57  Vt   193,  203. 
Contra,  Herman  v.  Lynch,  26  Kan.  435,  440. 
40  Am.  Rep.  320 ;  Fulton  v.  Hammond  (U.  S.) 
11  Fed.  291,  293;    Heffren  v.  Jayne,  39  Ind. 
.  4C3,  465,  13  Am.  Rep.  281.    And  it  has  been 
I  said  that  while  the  collocation  of  language  in 
i  which  the  term  "fiduciary"  is  used  in  former 
;  acts  is  not  precisely  the  same  as  in  the  act  of 
.  1898,  there  is  no  reason  to  believe  a  different 
construction  will  be  given  to  the  word.    Gee 
V.  Gee,  87  N.  W.  1116,  1117.  84  Minn.  384. 
See,  also,  In  re  Benedict  75  N.  Y.  Supp.  165, 
167,  37  Misc.  Rep.  230;    Johnson's  Adm'r  v. 
Parmenter,  52  Atl.  73,  74  Vt  58. 

A  sum  of  money  to  which  a  wife  was 
I  entitled  on  the  sale  of  certain  real  estate  in 
I  partition  was  decreed  to  be  paid  to  her  hus- 
band;   he  to  apply  the  Interest  to  his  own 
use,  and  give  bonds  for  the  payment  of  the 
principal  sum  at  his  death,  or  whenever  re- 
quired by  the  court    Held,  in  an  action  to 
recover  such  principal  sum,  that  the  liability 
I  of  the  husband  fell  within  the  phrase  ''while 
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acting  in  a  fiduciary  capacity,"  and  hence 
he  was  not  discharged  from  liability  by  dis- 
cliarge  In  bankruptcy.  Mock  y.  Howell,  8 
S.  B.  167,  169,  101  N.  0.  443. 

Where  plaintiff  sold  wood  to  defendant 
under  an  agreement  that  the  title  should  re- 
main in  plaintiff  until  the  purchase  price 
was  paid,  and  defendant  sold  the  wood  and 
appropriated  the  proceeds,  his  liability  there- 
for was  not  created  by  his  fraud,  embez- 
zlement, or  misappropriation  while  acting  in 
a  fiduciary  capacity,  so  that  Bankr.  Act  July 
1,  1898,  c.  541.  S  12,  30  Stat  549  [U.  S.  Comp. 
St.  1901,  p.  3426],  prevented  a  discharge  in 
bankruptcy  from  releasing  him  therefrom. 
Bryant  v.  Kinyon.  86  N.  W.  531,  127  Mich. 
152,  53  U  R.  A.  801,  6  Am.  Bankr.  Rep.  237. 

The  phrase  **fiduclary  capacity"  implies 
a  fiduciary  relation  existing  previous  to,  or 
independent  of,  the  particular  transaction 
from  which  the  debt  arises.  Bracken  v.  Mll- 
ner  (U.  S.)  5  Am.  Bankr.  R.  23,  104  Fed.  522. 
Bankr.  Act  July  1,  1898,  c.  541,  §  17,  30  Stat 
KO  [U.  S.  Comp.  St.  1901,  p.  3428],  provides 
that  a  discharge  shall  release  a  bankrupt 
from  all  provable  debts,  except  as  such  as 
were  created  by  liis  fraud,  embezzlement, 
misappropriation,  or  defalcation  while  acting 
as  an  oflBcer  or  in  any  fiduciary  capacity. 
Held,  that  no  fiduciary  capacity  existed  be- 
tween buyer  and  seller  of  merchandise  which 
would  prevent  a  discharge  in  bankruptcy  re- 
leasing the  purchaser  from  a  Judgment  for 
the  price  of  goods,  though  the  sale  had  been 
induced  by  his  fraudulent  representations. 
Goodman  v.  Herman,  72  S.  W.  546,  550,  172 
Mo.  844.  60  L.  R.  A.  885. 

As  used  in  Const.  S  161,  providing  that 
the  chancery  court  shall  have  Jurisdiction 
concurrent  with  the  circuit  courts  of  suits 
on  bonds  of  fiduciaries  and  public  officers 
for  failure  to  account,  etc.,  the  word  "fidu- 
ciaries" embraces  those,  and  those  only,  who 
are  bound  for  the  discharge  of  express  trusts 
— technical  trusts — ^wbere  bond  is  required  to 
be  given  by  law;  and  it  does  not  include 
those  who  are  engaged  in  the  execution  of 
trusts  springing  from  contract  It  is  not  to 
be  gathered  from  the  whole  section  that  the 
framers  of  the  Constitution  designed  to  make 
fiduciaries,  in  the  proper  legal  signification 
of  that  word,  of  every  agent,  clerk,  employ^, 
or  servant  who  has  confidence  reposed  in 
him;  and  surely  the  mere  giving  of  a  bond 
for  faithful  performance  of  service  under  a 
private  contract  of  employment  cannot  make 
one  a  technical  fiduciary  who  was  not  so 
before  the  Constitution  was  adopted.  George 
D.  Barnard  &  Co.  v.  Sykes,  18  South.  450, 
461,  72  Miss.  297. 

Partners  and  anrvivlns  partners* 

The  implied  trust  relation  existing  be- 
tween partners  under  which  their  liabilities 
to  each  other  must  be  determined  does  not 


bring  their  affairs  within  the  definition  of 
the  term  ''fiduciary"  as  used  in  the  bank- 
ruptcy act  of  July  1,  1898,  c.  541,  30  Stat 
544  [U.  S.  Comp.  St  1901,  p.  3418].  Gee  y. 
Gee,  87  N.  W.  1116,  1117,  84  Minn.  384. 

Under  Rev.  St  1881,  SS  6046-^053,  mak- 
ing the  duties  and  liabilities  of  surviving 
partners  undertaking  to  settle  the  partner- 
ship affairs  similar  to  those  of  executors 
and  administrators,  a  surviving  partner  is 
a  person  acting  in  a  fiduciary  capacity,  with- 
in the  meaning  of  section  1952,  which  pro- 
vides that  whoever,  being  an  administrator, 
executor,  guardian,  or  trustee,  or  other  per- 
son acting  in  a  fiduciary  capacity,  without 
good  cause  fails  or  refuses,  where  legally 
required,  to  account  for  or  pay  over  any  mon- 
ey or  other  property  which  may  have  come 
into  his  hands  by  virtue  of  said  office  or 
trust  shall  be  deemed  guilty  of  embezzle- 
ment State  ?.  Matthews,  28  N.  B.  708,  129 
Ind.  281. 

FnbUe  olileers. 

The  phrase  **fiduciary  character,"  as 
used  in  Rev.  St  U.  S.  §  5117,  providing  that 
no  debt  created  by  fraud,  etc.,  of  a  bankrupt 
or  while  acting  in  any  fiduciary  cliaracter, 
shall  be  discharged  by  proceedings  in  bank- 
ruptcy, but  the  debt  may  be  proved,  and  the 
dividend  shall  be  a  payment  on  such  debt 
includes  a  township  trustee,  for  he  is  a  pub- 
lic officer,  andms  relations  to  his  township 
are,  as  his  name  clearly  imports,  of  a  fidu- 
ciary nature.  Madison  Tp.  v.  Dunkle,  16  N. 
E.  593,  595,  114  Ind.  262. 

Snrety. 

"Fiduciary  character,**  as  used  In  Bankr. 
Law  1867,  S  33,  cannot  be  construed  to  in- 
clude suretyship.  The  sureties  of  a  guard- 
ian are  not  acting  in,  nor  is  their  liability 
of,  a  fiduciary  character.  Jones  v.  Knox,  46 
Ala.  53,  60,  7  Am.  Rep.  583;  Reitz  v.  People, 
72  111.  435,  436. 

FIDUOIABT  DEBT. 

A  fiduciary  debt  is  one  founded  or  aris- 
ing from  some  confidence  or  trust  as  distin- 
guished from  a  debt  founded  simply  on  con- 
tracts. Thus  an  executor  is  one  to  whom 
is  conveyed  by  th.e  last  will  and  testament 
of  the  deceased  the  personal  estate  of  the 
testator,  to  be  held  and  administered  by  him 
in  pursuance  of  the  will  for  the  interest  of 
all  parties  in  interest  and  a  debt  due  from 
him  as  executor  is  a  fiduciary  debt  and  he 
a  trustee;  using  the  word  "trustee*'  in  its 
broad  sense.  Cilsfield  v.  State,  55  Md.  192« 
194. 

"Fiduciary,"  in  the  provision  of  the 
bankrupt  laws  excluding  fiduciary  debts  from 
the  operation  of  a  discharge,  does  not  include 
the  liability  of  a  guardian  whose  surety  has 
paid  money  due  from  the  guardian  to  the 
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ward  to  reimburse  the  surety.  The  Indebt- 
edness of  the  guardian  to  the  ward  was  fidu- 
ciary, but  his  obligation  to  repay  his  surety 
is  only  a  simple-contract  indebtedness  for 
money  paid.  Cromer  v.  Cromer's  Adm'r 
(Va.)  29  Grat  280. 

FIDUCIABT  BEI.ATION. 

See,  also,  "Confidential  Relation.** 

A  fiduciary  relationship  is  one  in  which, 
if  a  wrong  arise,  the  same  remedy  exists 
against  the  wrongdoer  on  behalf  of  the  prin- 
cipal as  would  exist  against  a  trustee  on  be- 
half of  the  cestui  que  trust.  Central  Nat 
BanlE  Y.  Connecticut  Mut.  Life  Ins.  Co.,  104 
U.  S.  54,  68,  26  L.  Ed.  693  (citing  Ex  parte 
Dale  &  Co.,  11  Ch.  D.  772). 

The  phrases  "fiduciary  relations*'  and 
''confidential  relations"  **seem  to  be  used  by 
the  courts  and  law  writers  as  convertible 
terms.  It  is  a  peculiar  relation  which  un- 
doubtedly exists  between  client  and  attor- 
ney, principal  and  agent,  principal  and  sure- 
ty, landlord  and  tenant,  parent  and  child, 
guardian  and  ward,  ancestor  and  heir,  hus- 
band and  wife,  trustee  and  cestui  que  trust, 
executors  or  administrators  and  creditors, 
legatees,  or  distributees,  appointer  and  ap- 
pointee under  powers  to  partners  and  part 
owners.  In  this  and  the  like  cases  the  law. 
In  order  to  prevent  undue  advantage  from 
the  unlimited  confidence,  affection,  or  sense 
of  duty  which  the  relation  naturally  creates, 
requires  the  utmost  degree  of  good  faith  in 
all  transactions  between  the  parties."  Rob- 
Ins  V.  Hope,  57  Cal.  493,  497  (quoting  Story, 
Eq.  Jur.  218). 

"Fiduciary  or  confidential  relation,"  as  j 
used  in  the  law  relative  to  undue  infiuence, ! 
is  a  very  broad  term.    It  has  been  said  that ; 
It  exists  and  relief  is  granted  in  all  cases 
in  which  influence  has  been  acquired  and 
abused,  in  which  confidence  had  been  repos- 
ed and  betrayed.    The  origin  of  the  confi- 
dence and  the  source  of  the  infiuence  are 
immaterial.    The  rule  embraces  both  tech- 
nical fiduciary  relations  and  those  informal 
relations    which    exist   wherever   one   man 
trusts  in  and  relies  on  another.    Thomas  v. 
Whitney,   57  N.   B.   808,   810,   186   111.   225; 
Studybalter  v.  Cofleld,  61  S.  W.  246,  250,  159 
Mo.  596. 

A  person  is  said  to  stand  in  a  fiduciary 
relation  to  another  when  he  has  rights  and 
duties  which  he  is  bound  to  exercise  for  the 
benefit  of  that  other  person.  Hence  he  is 
not  allowed  to  derive  anv  profit  or  advantage 
from  the  relation  between  them,  except  with 
the  full  Isnowledge  and  consent  of  the  other 
person,  and  such  other  person  must  be  In 
possession  of  all  his  powers  before  he  can 
be  bound  by  that  knowledge  or  consent  The 
relations  of  attorney  and  client,  principal 
and  agent,  guardian  and  ward,  are  Instances 


of  fiduciary  relations.    Meyer  ▼.  Reimer,  70 
Pac.  869,  870.  65  Kan.  822. 

There  are  certain  technical  relations  that 
are  readily  comprehended  as  fiduciary,  such 
as  guardian  and  ward,  attorney  and  client, 
priest  and  communicant,  etc.,  but  there  are 
other  relations,  not  falling  in  either  of  those 
specified  classes,  that  are  in  fact  fiduciary; 
and,  conversely.  It  is  not  every  guardian, 
attorney,  or  priest,  quia  eo  nomine,  who  Is 
to  be  adjudged  to  hold  a  fiduciary  relation 
with  the  party  in  regard  to  a  particular  sub- 
ject It  is  in  each  case  a  question  of  fact. 
Thus  where  It  appears  a  niece  was  not  the 
exclusive  nurse  of  decedent,  but  merely  as- 
sisted in  taking  care  of  him,  though  no  oth- 
er relative  was  present  she  did  not  stand  in 
a  fiduciary  relation.  Studybaker  v.  Ck>field, 
61  S.  W.  246,  250,  159  Mo.  596. 

Bouvier  defines  "fiduciary"  as  follows: 
"A  contract  by  which  we  sell  a  thing  to 
some  one  on  condition  that  he  will  sell  it 
back  to  us.  This  term  Is  derived  from  the 
civil  law,  and  may  be  defined:  In  trust;  in 
confidence;  fiduciary  contract;  an  agreement 
by  which  a  person  delivers  a  thing  to  anoth- 
er on  condition  that  he  will  return  it  to  him." 
It  iucludes  all  moneys  received  under  one 
of  the  express  trusts  known  to  the  law,  such 
as  that  of  an  executor,  trustee,  etc.  Money 
received  under  an  understanding  that  it  is 
to  be  Invested  in  a  specified  manner;  money 
received  by  an  agent  for  his  principal,  which 
he  is  bound  to  pay  over.  Partners  occupy 
towards  each  other,  as  to  the  partnership 
business,  a  fiduciary  relation.  Smith  v. 
O'Gllvie.  27  N.  E.  807,  808,  127  N.  Y.  148, 
148. 

FIEF. 

The  word  "fief  was  used  In  the  Norman 
law  to  designate  real  estate.  Dowdell  v. 
Hamm  (Pa.)  2  Watts,  61,  65. 

FIELD. 

See    **Cultivated    Fields    or    Grounds"; 
"From  the  Field" ;  "In  the  Field." 

The  term  "the  field"  is  used  in  the 
method  of  gambling  by  selling  pools  on 
horse  races  to  designate  the  number  of 
horses  In  the  race  which  are  not  selected 
by  the  persons  selecting  particular  horses 
as  winners.  James  v.  State,  63  Md.  242, 
248. 

"A  field  is  cleared  land  for  cultivation  or 
other  purposes,  whether  Inclosed  or  not" 
Commonwealth  v.  Wilson  (Va.)  9  Leigh,  648, 
649. 

City  lot. 

"Field,"  as  used  In  an  indictment  for  the 
removal  of  a  fence  surrounding  a  cultivated 
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Held,  means  a  cultivated  tract  of  land,  and 
Includes  a  lot  In  a  city,  if  inclosed  and  cul- 
tivated, for  it  is  just  as  much  a  field  as 
if  it  lay  in  the  country.  "An  acre  of  land 
lying  in  the  country,  fenced  and  cultivated, 
would  certainly  be  called  a  field.  The  fact 
of  its  lying  on  one  or  the  other  side  of  the 
corporate  boundary  of  a  town  would  make 
no  difiCerence.*'  State  v.  McMinn,  81  N.  C. 
585,  586. 

"Field."  as  used  in  Bat.  Rev.  Bt  c.  32, 
S  93,  prohibiting  the  removal  of  fences,  may 
be  defined  as  a  cultivated  tract  of  land,  and, 
as  so  used,  includes  a  lot  or  parcel  of  land 
lying  in  cities  and  towns,  as  well  as  a  field 
lying  in  the  country.  State  v.  McMinn,  81 
N.  0.  585,  587. 

Oorral* 

A  contract  to  convey  a  tract  of  land, 
to  be  so  surveyed  as  to  include  the  dwell- 
ing house  of  the  party  who  was  to  receive 
the  conveyance,  and  also  "fields  and  fenced 
lands"  in  front  of  and  about  such  house, 
cannot  be  construed  to  include  a  corral 
within  the  survey  that  was  to  be  made. 
Hearst  v.  Pujol,  44  Cal.  230,  234. 

Garden* 

"Field,"  as  used  in  a  complaint  char- 
ging a  person  with  working  on  the  Lord's 
Day  by  hoeing  in  his  field,  should  be  con- 
strued to  include  a  garden  which  was  with- 
in a  field.  Commonwealth  y,  Josselyn,  97 
Masa  411,  412. 

Idtrse  fenced  pastnre. 

A  field  is  a  wide  extent  of  land,  suitable 
for  tillage  or  pasture,  and,  as  used  in  Rev. 
St  1895,  arts.  4523,  4524,  requiring  rail- 
roads to  place  cattle  guards  at  points  en- 
tering a  field,  applies  to  a  large  fenced 
pasture  as  well  as  a  small  field.  Southern 
Kansas  Ry.  Co.  v.  Isaacs,  49  S.  W.  690,  20 
Tex.  Civ.  App.  4C6. 

fhxd  IiOts. 

See  "Common  Field  Lots.'* 

FIERI  FACIAS. 

A  fieri  facias  is  a  Judicial  writ  in  the 
nature  of  an  appeal  to  the  equitable  Juris- 
diction of  the  court  for  relief,  and  issues 
to  bring  under  its  review  cases  in  which 
the  regular  process  of  the  law  is  suspended 
or  rendered  incompetent  to  enforce  a  sub- 
sisting Judgment  Mack  v.  Nichols,  5  Vt 
200,  201. 

The  writ  of  fieri  facias  Is  the  process  to 
enforce  the  collection  of  a  claim  that  has 
gone  to  Judgment,  which  has  become  final 
and  executory.  American  Nat  Bank  v. 
Childs,  22  South.  384,  385,  49  La.  Ann.  1359. 


FIGHT. 

See  "Prise  Fight" 

The  word  "fight"  does  not  necessarily 
imply  that  both  parties  should  give  and 
take  blowa  It  is  sufficient  that  both  par* 
ties  voluntary  put  their  bodies  in  a  posi- 
tion to  give  and  take  blows,  and  with  that 
intent  To  Illustrate,  suppose  two  men  go 
out  to  fight,  and  one  is  knocked  down  on 
the  first  passing,  and  that  is  the  end  of 
it.  Both  are  guilty  of  an  affray;  that  is, 
of  a  fight  by  mutual  consent  State  v. 
Gladden,  73  N.  C.  150.  155. 

A  fight  by  consent  is  a  fight  had  on  a 
mutual  agreement  to  fight  together.  Car- 
penter V.  People,  72  Pac.  1072,  1074,  31  Colo. 
284. 

An  accident  policy  exempted  the  in- 
surer from  liability  for  any  injuries  re- 
sulting from  **fighting,  wrestling,  scuffling, 
altercation,  feud,  quarrel,  or  assault*'  in  the 
absence  of  any  contrary  qualification  should 
be  construed  to  mean  fighting,  etc.,  for  which 
the  insured  is  In  some  degree  to  blame, 
and  in  which  he  is  to  some  extent  at  least 
a  voluntary  participant  and  not  those 
which  are  unavoidable  and  beyond  his  con- 
trol, or  which  have  not  been  occasioned  by 
any  improper  conduct  on  his  part;  and 
hence,  where  insured,  employed  as  a  bar- 
tender, having  ordered  a  noisy  individual 
from  the  premises,  was  grappled  by  him,  and 
injured  while  resisting  the  assault  or  while 
pushing  the  aggressor  from  the  room,  he 
had  not,  as  a  matter  of  law,  deprived  him- 
self of  all  claims  against  the  insurer,  and  it 
was  error  to  dismiss  his  complaint  in  an  ac- 
tion on  the  policy.  Coles  v.  New  York 
Casualty  Co.,  83  N.  Y.  Supp.  1063,  1064,  87 
App.  DiV.  41. 

FIGURES. 

Figures  and  Initials  to  represent  a 
year,  as  "A.  D.  1830."  are  a  part  of  the  Eng- 
lish language,  within  the  meaning  of  stat- 
utes requhring  Judicial  proceedings  to  be  in 
the  English  language.  State  v.  Hodgeden, 
8  Vt  481,  485. 

The  Arabic  numeral  figures  are  for  some 
purposes  a  part  of  the  English  language, 
but  of  themselves  they  signify  mere  num- 
bers, and  words  or  signs  are  therefore  nec- 
essary to  predicate  the  number  signified  of 
any  particular  subject  or  thing.  Clark  v. 
Stoughton.  18  Vt  50,  52,  44  Am.  Dec.  361. 

A  description  in  a  deed  of  lots  of  land 
by  printed  figures  instead  of  written  words 
is  sufficient  Middlebury  College  v.  Cheney, 
1  Vt  856,  350. 

An  indorsement  of  the  figures  "1,  2, 
8"  upon  the  back  of  a  bill  of  exchange  by 
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a  person  wbo  used  the  figures  by  way  of  a 
substitute  for  bis  name,  and  intended  to 
bind  himself  as  indorser,  was  construed  to  be 
a  valid  indorsement,  although  the  indorser 
could  write.  Brown  v.  Butchers'  &  Drovers* 
Bank  (N.  Y.)  6  Hill,  443,  41  Am.  Dec.  755. 

As  used  in  a  will  reading,  "All  that 
part  of  W.  %,  N.  B.  4,  section  24,**  etc.,  the 
figure  "4"  means  "quarter,"  and  will  be  so 
considered.  Diamond  Plate  Glass  CJo.  v. 
Tennell,  52  N.  E.  168,  169,  22  Ind.  App.  182. 

The  numeral  "50,**  in  an  indorsement  on 
the  back  of  a  note  of  the  words  and  figures, 
"received  on  the  within,  50,"  is  so  uncertain 
that  it  will  be  rejected  by  the  court  in  com- 
puting an  amount  due  on  the  note,  unless  | 
it  is  explained.    It  may  mean  50  pounds,  50  \ 
bushels,  or  50  anything  else,  though   most , 
probably  intended  for  50  dollars  or  50  cents;  j 
but  which,  if  either,  cannot  be  determined  j 
from  the  language  itself.    Gilpatrick  v.  Fos- 
ter, 12  111.  (2  Peck)  355,  357. 

The  meaning  of  the  figures   "33%"   in  | 
a  contract  for  the  sale  of  brackets  at  33%,  | 
'  may   be  explained  by   evidence  tending  to  , 
explain  the  sense  in  which  the  parties  were 
in   the  habit  of   using  such  figures,    or  to 
show   the    construction   given   by   them   to 
similar  contracts,  but  a  party  cannot  testify 
as  to  his  intention  in  using  them.    Jaqua  v. 
Wltham   &  A.   Co.,   7  N.  B.   314,  315,   106 
Ind.  545. 

The  printer's  mark,  "Oct.  3,  4t.,"  can- 
not be  interpreted  by  the  court  without  evi- 
dence as  to  its  meaning.  Johnson  v.  Rob- 
ertson, 31  Md.  476,  481. 

The  word  "younger"  or  "2d"  is  aflSxed 
to  a  man's  name  to  distinguish  one  individ- 
ual from  another  whose  names  are  the  same, 
and  the  purpose  may  be  supplied  by  any 
other  description,  or  wholly  dispensed  with 
when  no  other  person  of  the  same  name 
resides  in  the  same  town  or  vicinity.  Isaacs 
▼.  Wiley,  12  Vt.  674,  678. 

A  Judgment  of  a  justice  entered  in  fig- 
ures will  be  reversed.  Robinson  v.  Apple- 
gate,  11  N.  J.  Law  (6  Halst.)  178,  179;  Smith 
V.  Miller.  8  N.  J.  Law  (3  Halst.)  175. 

The  entry  of  a  verdict  in  "figures'*  is 
an  irregularity  in  form  which  is  cured  by 
entry  of  judgment'  thereon  in  words  at 
length.  Stout  v.  Hopping,  6  N.  J.  Law  (1 
Halst.)  125,  126. 

As  ladicAting  dollars. 

The  meaning  of  the  figures  "2.50"  in  a 
contract  for  the  sale  of  brackets  at  "2.50," 
may  be  explained  by  evidence  tending  to 
explain  the  sense  in  which  the  parties  were 
In  the  habit  of  using  such  figures,  or  to 
show  the  construction  given  by  them  to  sim- 
ilar contracts,  but  a  party  cannot  testify  as 
to  his  Intention   in  using  them.    Jaqua  y. 


Witham   &  A.  CJo.,   7  N.   B.  314.   315,   106 
Ind.  545. 

The  mere  omission  of  the  dollar  mark 
will  be  supplied  when  the  sense  requires, 
and  where  it  will  save  the  contract  from 
being  ambiguous  and  uncertain.  Thus,  in 
a  contract  stating,  "All  properties  to  be 
.mortgaged  as  spoken  of,  L  e.,  25,000,  10,000 
and  12,000,"  the  figures  will  be  read  as  if 
the  dollar  mark  was  prefixed.  Dieter  v. 
Fallon,  12  N.  Y.  Supp.  33,  35,  58  Hun,  605. 

Dollars  are  the  legal  money  units  of 
this  country,  made  so  by  the  laws  of  the 
United  States.  1  Bouv.  Law  Diet.  Where 
figures  are  used,  intending  to  represent  mon- 
ey, they  must  be  understood  to  represent 
dollars,  unless  a  different  intention  is  clear- 
ly expressed.  Hunt  v.  Smith,  9  Kan.  137, 
152. 

The  laws  of  the  United  States  estab- 
lishing one  national  currency  having  declar- 
ed that  it  shall  consist  of  the  dollar,  as  a 
unit,  and  the  decimal  parts  of  the  dollar, 
as  dimes  and  cents,  it  would  seem  that  a 
contract  to  pay  "25.00"  should  be  in  the 
currency  of  the  country,  and  to  mean  a 
promise  to  pay  $25.  State  v.  Schwartz,  €4 
Wis.  432,  434,  25  N.  W.  417.  41& 

The  figures  "350.00,"  in  a  verdict  in 
an  action  for  damages,  assiprning  the  same 
as  350.00,  Is  sufildently  definite  on  which  to 
render  a  judgment  for  $350.  The  use  of  the 
decimal  indicates  that  the  figures  were  used 
to  express  dollars.  Gulf,  O.  &  S.  F.  Ry.  Go. 
V.  Pink,  23  S.  W.  830,  331,  4  Tex.  Giv.  App. 
269. 

As  ladleatins  year. 

An  indictment  charging  the  commission 
of  a  crime,  without  further  designating  the 
time,  than  that  it  occurred  on  the  1st  day 
of  September,  1897,  is  not  an  insufiScient 
allegation  of  time  because  it  failed  to  pre- 
fix the  words  "Anno  Domini,"  or  their  ab- 
breviation, "A.  D.,"  so  as  to  designate  the 
year;  but,  under  the  rule  that  an  indictment 
is  sufficient  if  it  enables  a  person  of  com- 
mon understanding  to  know  at  what  date  it 
was  intended  to  state  that  the  crime  was 
committed,  the  indictment  is  sufficiently  cer- 
tain. Gommon wealth  v.  Trayor,  45  S.  W. 
450,  20  Ky.  Law  Rep.  97. 

The  fact  that  a  date  in  a  complaint, 
"This  14th  day  of  Jan.,  A.  D.  1864,"  is  writ- 
ten in  Arabic  figures,  with  the  Initials  "A. 
D."  for  the  year,  does  not  render  it  defect- 
ive, although  it  would  be  better  for  crim- 
inal pleaders  to  adhere  to  the  ancient  prac- 
tice in  framing  complaints  exclusively  in 
the  English  language.  Commonwealth  v. 
Hagarman,  92  Mass.  (10  Allen)  401,  402. 

The  owner  of  a  copyright  inscribed  on 
the  face  of  the  copy  of  the  photograph  copy- 
right, "Copyright  93,"  and  it  was  contended 
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that  there  was  not  a  sufficient  notice  as  to 
the  time  of  the  issuance  of  the  copyright. 
The  court  said  "Concededly,  If  it  had  read 
•1893/  instead  of  *93,*  the  notice  would  have 
heen  sufficient.  Could  any  person  possibly 
be  misled  by  the  omission  of  the  figures  de- 
noting the  century?  Photographs  are  a  pro- 
duction of  the  present  century,  and  no  one 
would  imagine  that  the  figures  *93'  meant 
'1703'  or  any  earlier  time.  Manifestly  they 
could  not  denote  1993  or  a  future  time,  be- 
cause they  are  the  statement  of  an  antece- 
dent date,  the  time  when  the  copyright  was 
recorded  hi  the  office  of  the  librarian  of 
Congress."  Holies  v.  Outing  Co.  (U.  S.)  77 
Fed.  966,  969.  23  C.  C.  A.  594. 

An  entry  on  an  execution  dated  "Dec. 
22,  *88,"  means  "Dec.  22,  1888."  Perdue  v. 
Fraley,  19  S.  E.  40,  41,  92  Ga.  780. 

A  complaint  alleged  the  commission  of 
a  tort  in  the  year  "88."  Held,  that  "88" 
meant  "1888."  Medsker  v.  Pogue,  27  N.  E. 
432,  433,  1  Ind.  App.  197. 

"  '94,"  as  used  in  a  notice  of  copyright  in- 
scribed on  a  photograph,  as  representing 
the  year,  is  a  substantial  compliance  with 
Rer.  St  U.  S.  §  4962  [U.  S.  Comp.  St.  1901, 
p.  3411],  requiring  the  giving  of  the  year  in 
a  notice  of  copyright  on  a  photograph.  Snow 
T.  Mast  (U.  a)  65  Fed.  995. 

FILAMENT. 

Filament  is  defined  as  "a  substance  like  a 
thread ;  a  long,  thread-like  process."  Lucke- 
meyer  v.  Magone.(U.  S.)  38  Fed.  30,  84. 

FILE. 

See  "Among  the  Files";    "Duly  Filed"; 
"Homestead  Filing'*;   "On  File." 

"The  word  'file'  is  derived  from  the 
Latin  word  'filum,*  which  signifies  a  thread ; 
and  its  present  application  is  drawn  from 
the  ancient  practice  of  placing  papers  upon 
a  thread  or  wire  for  the  more  safe  keeping 
and  ready  turning  to  the  same.  The  origin 
of  the  term  Indicates  very  clearly  that  the 
filing  of  a  paper  can  only  be  effected  by  the 
bringing  It  to  the  notice  of  the  officer  who 
anciently  put  it  on  the  string  or  wire.  Ac- 
cordingly, we  find  that  filing  a  paper  is  now 
understood  to  consist  in  placing  it  in  the 
proper  official  custody  on  the  part  of  the 
party  charged  with  the  duty  of  filing  the 
paper,  and  the  making  of  the  appropriate  in- 
dorsement by  the  officer."  Phillips  v. 
Beene'8  Adm'r,  88  Ala.  248,  251. 

The  filing  by  a  party,  in  our  practice, 
consists  simply  in  placing  the  paper  in  the 
hands  of  the  clerk,  to  be  preserved  and  kept 
by  him  in  his  official  custody  as  an  archive 
or  record,  of  which  his  office  becomes  thence- 


forward the  only  repository.  Though  the 
ancient  mode  of  filing  papers  has  gone  Into 
disuse,  the  phraseology  of  the  ancient  prac- 
tice Is  retained  in  the  common  expressions 
"to  file,"  *to  put  on  file,"  "to  take  off  the 
files,"  etc.,  from  "filum,"  the  thread,  string, 
or  wire  used  in  ancient  practice  for  connect- 
ing the  papers  together.  Holman  v.  Chevail- 
lier's  Adm'r,  14  Tex.  337,  33a 

File  means  at  common  law  a  thread, 
string,  wire,  upon  which  writs  and  other  ex- 
hibits of  courts  and  offices  were  fastened  or 
filed  for  the  more  safe  keeping  and  ready 
turning  the  same.  Dawson  v.  Cross,  88  Mo. 
App.  292,  299 ;  Wilkinson  v.  Elliott,  43  Kan. 
590,  596,  23  Pac.  614,  616,  19  Am.  St  Rep. 
158. 

A  paper  is  said  to  be  filed  when  it  is  de^ 
llvered  to  the  proper  officer,  and  by  him  re- 
ceived to  be  kept  on  file.  Beebe  v.  Morrell, 
42  N.  W.  1119,  1122,  76  Mich.  114,  15  Am.  St 
Rep.  288  (citing  Bouv.  Law  Diet) ;  State  v. 
Hockaday.  12  S.  W.  246.  98  Mo.  590;  Stsem- 
berger  v.  McSween,  14  S.  C.  35,  43;  Archer 
V.  Long,  24  S.  B.  83,  84,  46  S.  C.  292 :  Town- 
send  V.  Sparks.  27  S.  B.  801,  803.  50  S.  a 
380 ;  Fanning  v.  Fly,  42  Tenn.  (2  Cold.)  486. 
488;  Stone  v.  Crow,  51  N.  W.  335,  2  S.  D. 
525;  State  v.  Lewis,  22  South.  327.  328,  49 
La.  Ann.  1207;  Powers  v.  State,  87  Ind.  144; 
State  V.  Chicago  &  B.  I.  R.  Ca.  43  N.  B.  226, 
228.  145  Ind.  229;  State  v.  Heth,  57  Pac  108, 
60  Kan.  560;  City  of  Dallas  v.  Beeman,  45 
S.  W.  626.  628,  18  Tex.  Civ.  App.  835;  Gor- 
ham  v.  Sumers,  25  Minn.  81,  84;  Smith  v. 
Headley.  33  Minn.  384.  23  N.  W.  550;  Ap- 
pleton  Mill  Co.  v.  Warder.  42  Minn.  117,  43 
N.  W.  791 ;  Hasty  v.  Bonness,  86  N.  W.  896, 
898,  84  Minn.  120;  Noyes  v.  Guy,  48  S.  W. 
1056,  1059.  2  Ind.  T.  205;  McClellan  v.  Too- 
tle. 58  S.  W.  555,  556,  3  Ind.  T.  325;  Dawson 
V.  Cross,  88  Mo.  App.  292,  299;  Wilkinson  v. 
Blliott,  43  Kaa  590,  596,  23  Pac.  614.  616. 
19  Am.  St  Rep.  158 ;  Peterson  v.  Taylor,  15 
Ga.  483,  484,  60  Am.  Dec.  706;  Floyd  v. 
Chess-Carley  Co.,  76  Ga.  752;  Reed  v.  In- 
habitants of  Acton,  120  Mass.  180.  But  a 
filing  may  depend  on  the  terms  of  the  stat- 
ute authorizing  it,  and  will  not  become  opera- 
tive until  its  requisites  are  first  complied 
with,  and,  if  a  fee  is  made  a  necessary  pre- 
requisite thereto,  no  filing  is  accomplished  or 
effected  without  the  payment  of  the  fee. 
Hilts  V.  Hilts,  72  Pac.  697,  698,  43  Or.  162. 
It  is  not  necessary  that  the  party  handing 
the  paper  to  the  officer  should  see  that  he 
makes  the  proper  indorsement  or  entry. 
Manhattan  Co.  v.  Lalmbeer  (N.  Y.)  21  Abb. 
N.  C.  27,  29;  Id..  15  N.  B.  712.  713,  108  N.  T. 
578.  The  usual  file  marks  are  but  evidence 
of  its  having  been  filed.  The  duty  of  filing 
usually  includes  that  of  putting  on  such 
marks.  Franklin  County  Com'rs  v.  State, 
3  South.  471.  474.  24  Fla.  55.  12  Am.  St  Rep. 
183.    The  indorsement  required  to  be  made 
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on  tbe  paper  by  the  officer  recelvlDg  it  is  in- 
tended merely  as  a  memorandum,  and  as  evi- 
dence of  the  time  of  filing,  but  is  not  essen- 
tial thereto.  The  act  of  filing  consists  in  pre- 
senting the  paper  to  the  proper  officer  and  its 
being  received  by  him  and  deposited  among 
the  records  of  his  office.  It  is  accordingly 
held  that  a  paper  may  be  filed  without  being 
marked  or  indorsed  by  the  clerk.  In  re  Co- 
nant's  Estate,  73  Pac.  1018,  1020,  43  Or.  530. 

"File"  is  defined  as  receiving  a  paper  into 
custody  and  giving  it  a  place  among  other 
papers.  The  terms  "entered"  and  "filed"  in 
the  statutes  are  never  used  as  synonymous 
terms.  State  v.  Lamm,  9  S.  D.  418,  420,  69 
N.  W.  592. 

Originally  the  filing  of  a  paper  consisted 
in  having  the  proper  officer  put  it  upon  the 
string — filum — on  which  the  other  papers  in 
the  proceeding  were  placed.  In  modern  days 
it  is  usually  held  that  a  paper  is  filed  on  the 
part  of  the  party  who  is  required  to  file  it 
when  he  has  presented  it  at  the  proper  office 
and  left  it  with  the  person  in  charge  there- 
of, and  paid  the  fees  for  filing,  if  any  are  re- 
quired. City  St.  Imp.  Co.  V.  Babcock  (Cal.) 
08  Pac.  584,  585;  Hastay  v.  Bonness,  86  N. 
W.  896,  898,  84  Minn.  120. 

The  term  "file"  is  used  to  denote  a  pa- 
per placed  with  the  officer,  and  assigned  by 
the  law  to  his  official  custody.  A  file  is  a 
record  of  the  court,  and  it  is  the  duty  of  the 
officer,  when  a  paper  is  thus  placed  in  his 
custody,  to  indorse  upon  it  the  date  of  its  re- 
ception, and  retain  it  in  his  office;  and  this 
is  what  is  meant  by  filing  the  paper.  Jones 
V.  Wells,  3  Willson,  Civ.  Cas.  Ct  App.  S  94. 

A  docuir.snt  may  be  said  to  be  filed  with 
an  officer  within  the  meaning  of  the  statute 
which  requires  certain  instruments  and  doc- 
uments to  be  filed,  etc.,  when  it  is  placed  in 
his  official  custody,  and  is  deposited  in  the 
place  where  his  official  records  and  papers 
are  usually  kept  Reed  v.  Inhabitants  of 
Acton,  120  Mass.  130,  131;  Engleman  v. 
State,  2  Ind.  (2  Cart)  91,  92,  62  Am.  Dec. 
494;  Snider  v.  Methvin,  60  Tex.  487,  493; 
State  V.  Hockaday,  12  S.  W.  246,  98  Mo.  690. 

To  file  is  to  leave  a  paper  with  an  officer 
for  action  or  preservation.  In  modern  prac- 
tice tbe  file  is  the  manner  adopted  for  pre- 
serving papers.  The  mode  is  immaterial. 
Such  papers  as  are  not  for  transcription  into 
records  are  folded  similarly,  indorsed  with  a 
note  or  index  of  their  contents,  and  tied  up 
in  a  bundle.  Meridian  Nat  Bank  v.  Hoyt  & 
Broa  Co.,  21  South.  12,  13,  74  Miss.  221,  36  L. 
R.  A.  790,  60  Am.  St  Rep.  504  (citing  Ander- 
son's Law  Diet). 

The  term  "file"  Is  used  to  designate  pa- 
pers "put  together  and  tied  in  bundles." 
Fanning  v.  Fly,  42  Tenn.  (2  Cold.)  486,  488. 

To  file  means  to  place  on  file,  or  more  gen- 
erally to  deposit  papers  in  official  custody  or 


receive  them  officially  for  orderly,  systematic 
safekeeping.  State  v.  Lewis,  22  South.  827* 
328,  49  La.  Ann.  1207  (citing  Abbott). 

Webster  defines  the  transitive  verb  "to 
file"  as  follows:  First  To  string,  to  fast- 
en, as  papers  on  a  line  or  wire  for  preserva- 
tion. Declarations  and  affidavits  must  be 
filed.  An  original  writ  may  be  filed  after 
Judgment  Second.  To  arrange  or  insert  in 
a  bundle,  as  papers,  indorsing  the  title  on 
each  paper.  This  is  now  the  more  common 
mode  of  filing  papers  in  private  and  public 
offices.  Third.  To  present  for  exMbit  offi- 
cially or  for  trial ;  as,  to  file  a  bill  in  chan- 
cery. Bishop  v.  Cook  (N.  Y.)  13  Barb.  326, 
828. 

"Filing  a  paper  is  considered  an  exhibi- 
tion of  it  to  the  court,  and  the  clerk's  office 
in  which  it  is  filled  represents  the  court  for 
that  purpose.  It  is  effected  by  delivering  the 
paper,  indorsed  with  the  title  of  the  cause 
and  the  attorney's  name,  to  the  clerk  of  the 
court  in  which  the  action  is  pending,  who 
marks  it  'Filed,'  adding  the  date,  and  de- 
posits it  under  the  proper  head  among  the 
papers  or  files  in  his  office."  Lamson  v. 
Falls,  6  Ind.  309,  310. 

The  word  "file"  may  be  used  in  several 
senses.  If  a  mortgage  of  personal  property 
is  delivered  to  the  town  clerk  for  record,  it 
would  not  be  an  improper  use  of  language  to 
say  that  it  was  filed  with  him,  and  that  it 
remained  on  his  files  as  long  as  it  was  In  his 
possessioa  But  this  would  not  be  a  filing 
such  as  is  intended  by  the  statute  of  1862, 
which  authorizes  a  wife  doing  business  on 
her  separate  account  to  file  a  certificate 
thereof  with  the  town  clerk,  and  that  during 
the  time  such  certificate  so  remained  on  file 
her  separate  property  employed  in  such  busi- 
ness should  not  be  liable  for  the  debts  of  her 
husband.  Chapin  ?.  Kingsbury,  138  Mass. 
194,  196. 

Where  an  affidavit  was  delivered,  with 
other  papers  in  the  case,  to  the  clerk  of  the 
circuit  court  on  appeal  from  a  Justice,  as  re- 
quired by  Rev.  St  4862,  it  was  a  filing  for 
all  the  purposes  of  appeal,  though  it  had  no 
file  mark  on  it  when  it  was  actually  deliver- 
ed to  the  justice  whose  duty  it  was  to  file  it 
State  V.  Hocker,  68  Mo.  App.  415,  419. 

Adoption  implied. 

The  use  of  the  term  "filed"  In  the  min- 
utes of  a  city  council,  showing  that  a  certain 
record  was  received  and  filed,  only  shows  that 
the  council  received  the  report  by  its  proper 
offiicer  to  be  by  him  kept  on  file ;  but  in  so  do- 
ing the  council  did  not  approve  the  report, 
or  make  it  its  own — or,  in  other  words,  it  did 
not  adopt  It  It  was  held  in  such  case  that 
it  was  erroneous  to  allow  parol  evidence 
that  the  words  "received  and  filed"  mean 
"received  and  adopted."    City  of  Dallas  y. 
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Bceman,  45  S.  W.  C2G,  628,  18  Tex.  Civ.  App. 
335. 

As  allowanee  of  bill  of  exoeptionfl. 

It  Is  true  that  technically  the  act  of  fil- 
ing a  bill  of  exceptions  follows  the  presenta- 
tion for  allowance,  and  the  allowance  is  sign- 
ing, and  is  the  act  of  leaving  the  same  with 
the  clerk  to  be  filed  in  his  ofilce,  but  as  used 
in  an  order  of  court  granting  time  to  file  a 
bill  of  exceptions,  the  word  "file"  was  not 
used  in  that  technical  sense,  and  an  exami- 
nation of  the  authorities  will  disclose  that  in 
practice  the  permission  to  file  a  bill  within  a 
stated  time  is  construed  and  acted  upon,  as 
a  grant  of  time  for  its  preparation  and  pres- 
entation for  allowance.  And  hence  the 
court  had  authority  to  grant  another  order 
extending  the  time  for  presenting  the  bill  for 
allowance.  Jones  v.  Bowman,  65  Pac.  1002, 
1003,  10  Wyo.  47. 

DellTery  by  a&ail. 

Laws  1870,  c.  321,  providing  that  the 
canal  appraisers  shall  have  Jurisdiction  to 
hear  and  determine  any  claim  for  damages 
resulting  from  the  negligence  of  any  state 
officer  in  charge  of  the  canals,  or  from  any 
accident  connected  therewith,  and  that  such 
claims  shall  be  "filed  in  the  office**  of  the 
appraisers,  means  that,  in  order  to  constitute 
and  establish  the  jurisdictional  fact  of  the 
filing,  they  be  delivered  In  the  office  itself, 
and  not  sent  through  the  mail.  Gates  v. 
State,  28  N.  B.  373.  128  N.  Y.  221. 

A  motion  to  dismiss,  received  by  a  dep- 
uty clerk  of  the  court  through  the  post  office, 
and  marked  "Filed  in  open  court,"  was  prop- 
erly filed.  McClellan  v.  Tootle,  58  S.  W. 
555,  556,  3  Ind.  T.  325. 

As  delivery  to  offleer  personally* 

Under  Gen.  St  c.  33,  §  76,  requiring  an 
affidavit  to  be  filed  with  the  magistrate  upon 
issuing  a  writ  of  attachment  and  capias, 
where  an  affidavit  was  slipped  under  the 
magistrate's  office  door,  without  his  having 
previously  signed  the  writ  in  blank,  and  when 
.  neither  he  nor  any  other  person  was  in  the 
office  at  the  time,  the  affidavit  could  not  be 
considered  as  filed  by  the  magistrate,  or  put 
under  his  control,  within  the  meaning  of  the 
statute.  To  satisfy  the  statute,  the  affidavit 
should  be  brought  to  the  knowledge  of  the 
magistrate  before  the  writ  issues,  and  should 
be  left  with  him,  subject  to  the  inspection  of 
all  concerned.  Whitcomb*s  Adm'r  y.  Cook, 
39  Yt  685,  588. 

Ai  deposit. 

The  word  "file,"  as  used  in  Code,  S  3583, 
making  it  the  duty  of  a  Justice  of  the  peace 
when  an  appeal  is  taken  to  file  in  the  office 
of  the  clerk  all  the  original  papers  relating 
to  the  suit,  etc.,  should  be  construed  to  mean 


deposit.    Harrison  ▼.  Clifton,  38  N.  W.  406^ 
408,  75  Iowa,  736. 

The  word  "filed."  as  used  In  Pen.  Code, 
S  94,  providing  that  any  person  who  willfully 
and  unlawfully  removes,  mutilates,  destroys, 
conceals,  or  obliterates  a  record,  map,  book, 
paper,  document,  or  other  thing  filed  or  de- 
posited in  a  public  office  or  with  any  public 
officer  by  authority  of  law  is  punishable, 
etc.,  is  not  synonymous  with  or  equivalent  to 
"deposited."  "A  paper  is  said  to  be  filed 
when  it  is  delivered  to  the  proper  officer,  and 
by  him  received  to  be  kept  on  file.  The  deri- 
vation and  meaning  of  the  word  as  defined 
in  the  dictionaries  carry  with  it  the  idea  of 
permanent  preservation — ^becoming  part  of 
the  permanent  records  of  the  public  office 
where  it  is  filed.  Deposit  does  not  carry 
with  it  the  same  meaning.  It  may  or  may 
not  mean  a  permanent  disposition  of  the 
thing  placed  or  deposited.  It  may  mean  a 
temporary  disposition  or  placing  of  the  thing. 
And,  the  words  of  the  statute  being  coupled 
together  by  the  conjunction  'or,*  the  same 
meaning  is  not  to  be  given  to  each,  but  that 
meaning  or  signification  which  distinguishes 
it  from  the  other.**  People  v.  Peck,  22  N. 
Y.  Supp.  576,  679,  67  Hun,  560. 

A  clerk  of  the  Circuit  Court  of  the  Unit- 
ed States  Is  not  entitled  to  any  fee  for  filing^ 
the  various  papers  surrendered  to  his  cus- 
tody by  the  Circuit  Court  Commissioners  in 
compliance  with  Act  May  28,  1896,  c.  252  (29 
Stat.  184),  abolishing  their  office,  and  re- 
quiring them  to  deposit  the  official  docu- 
ments in  their  possession  with  the  clerk  of 
the  Circuit  Court  by  which  they  were  ap- 
pointed, since  to  construe  the  word  "deposit" 
as  synonymous  with  "filing**  is  a  strange 
construction  of  the  term,  and  no  good  pur- 
pose would  have  been  subserved  by  the  for- 
mal filing  of  the  dockets.  United  States  v. 
Van  Duzee,  22  Sup.  Ct.  648,  650,  185  U.  S. 
278,  46  L.  Ed.  909. 

Effect  of  direction  not  to  record. 

"Filed  for  record,**  as  used  in  Gantt's 
Dig.  §  4288,  making  a  mortgage  a  lien  on  the 
property  from  the  time  the  same  is  filed  for 
record  in  the  recorder's  office,  and  not  before, 
does  not  include  a  filing  In  the  recorder's 
office  with  directions  not  to  record  it  Bow- 
en  V.  Fassett,  37  Ark.  507,  609,  510. 

Docketing  diatingniahed. 

Under  Sup.  Ct  Rule  52,  27  S.  B.  rl,  pwH 
viding  that  a  petition  for  a  rehearing  shall 
be  filed  within  20  days  after  the  commence- 
ment of  the  next  succeeding  term,  and  that 
the  Justice  to  whom  it  is  submitted  shaU 
order  its  docketing  in  cases  wherein  It  is 
granted;  and  rule  53,  requiring  the  petition 
to  be  sent  to  the  clerk,  but  providing  that  it 
shall  not  be  docketed  until  the  Justice  orders 
it — ^it  was  contended  that  the  words  "filing" 
and  "docketing"  were  synonymous.    It  was 
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held  that  the  petition  is  filed  when  it  is  first 
received  by  the  clerk,  and  docketed  when  the 
clerk  enters  It  npon  the  records  at  the  order 
of  the  Justice  who  grants  the  rehearing. 
Bird  Y.  Gilliam,  81  S.  B.  267,  268,  123  N.  C. 


As  filed  at  proper  ofllee. 

A  paper  is  said  to  be  on  file  when  deliv- 
ered to  the  proper  officer  to  be  kept  on  file. 
The  test  of  filing  seems  to  be  whether  the 
officer  In  whose  custody  the  paper  is  placed  is 
the  one  entitled  to  retain  the  same.  Thus  a 
petition  in  bankruptcy  is  to  be  deemed  filed, 
within  the  meaning  of  the  bankruptcy  law, 
when  it  is  delivered  personally  to  the  clerk 
of  the  bankruptcy  court,  and  received  by  him 
for  the  purpose  of  being  kept  on  file,  though 
not  at  his  office  nor  during  office  hours.  In 
re  Von  Borcke  {V.  8.)  94  Fed.  362. 

A  paper  whose  filing  carries  notice  or 
affects  private  rights  is  filed  only  when  de- 
posited with  the  proper  officer  at  his  office 
tor  this  special  purpose.  By  this  Is  not 
meant  that  there  are  not  many  acts  which 
a  ministerial  officer  may  do  outside  the  four 
walls  of  his  office,  nor,  when  a  proper  fil- 
ing or  offer  of  filing  has  been  made  by  the 
party,  that  he  shall  suffer  for  the  remissness 
of  the  clerk  in  the  performance  of  his  duty, 
but  the  proper  offer  means  more  than  the 
mere  presentation  to  the  officer.  It  means  a 
presentation  to  him  at  the  proper  place,  and 
within  the  proper  time.  In  Tregambo  v. 
Comanche  Mill  &  Mining  Co.,  57  Cal.  501,  it 
is  said  filing  a  paper  consists  in  leaving  it 
at  the  proper  office,  and  leaving  it  to  deposit 
with  the  papers  in  such  office.  Hence,  where 
an  attorney,  after  office  hours,  hunts  up  a 
deputy  clerk,  and  gives  him  papers  for  filing, 
but  the  clerk  does  not  place  them  on  file  un- 
til the  next  day,  the  delivery  to  the  clerk  did 
not  constitute  a  filing.  Hoyt  v.  Stark,  66 
Pac.  223,  224,  134  Cal.  178,  86  Am.  St  Rep. 
246. 

An  instrument  is  filed  of  record  when  it 
is  deposited  in  the  proper  office  with  the 
person  in  charge  thereof,  with  directions  to 
record  it.  Indorsing  the  fact  and  time  of 
its  deposit  is  not  an  essential  part  of  the 
filing.  Delivering  an  instrument  to  the  prop- 
er officer  in  a  place  other  than  the  place 
where  it  is  required  to  be  filed  is  not  suffi- 
cient, even  though  the  officer  indorses  it  as 
properly  filed.  Thus,  where  a  mortgagee  de- 
livered a  mortgage  to  the  recorder  at  his 
office  for  record,  though  after  the  hour  fixed 
as  office  hours,  and  such  mortgage  was 
marked  "Filed"  the  following  morning,  it  was 
filed  prior  to  a  homestead  declaration  which 
was  delivered  to  the  officer  on  his  way  the 
following  morning,  though  both  were  marked 
**Filed"  at  the  same  time.  Edwards  T. 
Grand,  53  Pac.  790.  797,  121  Oal.  254. 

In  order  to  be  filed  with  the  clerk,  a 
paper  must  be  delivered  to  him  in  his  (^ce, 


where  the  law  requires  him  to  keep  hia 
books  and  files  and  to  receive  and  file  pa- 
pers. This  is  the  rule  whether  the  words  of 
the  statute  in  respect  to  filing  be  "in  the 
office  of  the  clerk"  or  "with  the  clerk,"  so 
that  leaving  a  certificate  of  nomination  with 
the  deputy  clerk  at  his  house  does  not  sat- 
isfy Election  Law,  §  58,  requiring  it  to  be 
filed  with  the  clerk.  In  re  Norton,  63  N.  Y. 
Supp.  924,  25  Misc.  Rep.  48 

As  ladeziag  or  entrj  of  flllns* 

Within  Gen.  St.  c.  39,  S§  1-3,  relating 
to  filing  of  mortgages,  filing  means  only  the 
delivery  of  the  instrument  to,  and  the  receipt 
and  keeping  of  the  same  by,  the  ptoper  offi- 
cer in  his  office,  and  does  not  include  in- 
dexing. Gorham  v.  Summers,  25  Minn.  81, 
84. 

The  word  "file"  is  derived  from  the  Lat- 
in "filum,"  Vhich  signifies  a  thread,  and  its 
present  application  is  drawn  from  the  an- 
cient practice  of  placing  papers  on  a  thread 
or  wire  for  a  more  safe  keeping  and  ready 
turning  to  the  same.  The  origin  of  the  term 
indicates  very  clearly  that  the  filing  of  a 
paper  can  only  be  effected  by  bringing  it  to 
the  notice  of  the  officer  who  anciently  put  It 
upon  the  string  or  wire.  Accordingly  we 
And  that  filing  a  paper  is  now  understood  to 
consist  in  placing  it  In  the  proper  official 
custody.  On  the  part  of  the  party  charged 
With  the  duty  of  filing  a  paper,  the  officer's 
duty  in  filing  it,  or,  strictly  speaking,  placing 
it  on  file,  may  consist  of  only  one  or  be  com- 
posed of  several  acts,  and  under  our  statute 
it  consists  of  several,  viz.,  the  reception,  the 
attaching,  and  the  making  of  the  proper  en- 
try; so  that  where  statute  provides  for  the 
payment  of  a'  fee  for  filing  a  paper  that 
amount  constitutes  the  full  fee  for  perform- 
ing every  act  necessary  to  do  in  order  to  file 
the  same,  including  the  entry  or  index.  De- 
mers  v.  Cloud  County  Com'rs,  47  Pac.  567, 
569,  5  Kan.  App.  271. 

The  word  "filed,"  as  used  in  Wag.  St  p. 
1043,  §  31,  requiring  a  bill  of  exceptions  to 
be  filed  "during  the  term  of  court  at  which 
it  is  taken,  and  not  afterwards,"  "has  a 
broader  signification  than  the  mere  indorse- 
ment to  that  effect,  and  comprehends  more 
especially,  in  its  proper  interpretation,  the 
entry  made  by  the  clerk  on  the  record,  by 
which  the  fact  that  the  bill  has  been  al- 
lowed is  announced  and  appropriately  evi- 
denced." Fulkerson  v.  Houts,  55  Mo.  301, 
302;  Johnson  v.  Hodges,  65  Mo.  589,  590? 
Pope  V.  Thomson,  66  Mo.  661;  Williams  v. 
Williams,  26  Mo.  App.  408,  409. 

Indorsement  required. 

The  word  "filing"  is  generally  used  to 
describe  the  indorsement  on  a  paper  of  the 
day  when  it  is  left  in  a  public  office,  not  for 
record,  but  for  safe-keeping.    Lent  v.  New 
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York  &  M.  By.  Ck>.,  29  N.  B.  988,  989,  180  N. 
Y.  504. 

"The  filing  of  a  paper  does  not  consist  of 
the  marking  put  on  It  by  the  clerk,  but  in 
placing  it,  as  a  permanent  record,  in  the  of- 
fice or  case  where  it  belongs."  Bettison  v. 
Budd,  21  Ark.  578.  580. 

The  indorsement  of  the  fact  of  filing 
does  not  constitute  a  part  of  the  filing,  but 
is  only  evidence  that  such  filing  has  been 
made,  and  is  not  absolutely  essential  to  the 
validity  of  the  filing  if  the  paper  has  in  fact 
been  delivered  to  the  proper  officer  at  the 
proper  place  for  the  purpose  of  being  filed. 
Starkweather  v.  Bell,  80  N.  W.  183.  185,  12 
S.  D.  146;  Haines'  Lessee  v.  Lindsey,  4  Ohio. 
88,  90,  19  Am.  Dec.  586;  Nimmons  v.  West- 
fall,  33  Ohio  St  223;  King  v.  Penn,  1  N.  E. 
84,  86,  43  Ohio,  57;  Bishop  v.  CJook  (N.  Y.) 
13  Barb.  326,  329;  In  re  Dewar's  Estate,  25 
Pac.  1026,  1028,  10  Mont  426;  State  v.  Heth, 
57  Pac.  108,  60  Kan.  560;  Jacksonville  St 
R.  Co.  V.  Walton,  28  South.  59,  66,  42  Fla. 
54;  Oats  v.  State,  55  N.  E.  226,  153  Ind.  436 
(citing  Powers  v.  State.  87  Ind.  144);  Gor- 
ham  V.  Summers,  25  Minn.  81. 

A  paper  is  said  to  be  filed  when  it  is  de- 
livered to  the  proper  officer,  and  by  him  re- 
ceived to  be  kept  on  file,  whether  he  indorses 
the  filing  on  them  or  not.  Wescott  v.  Eccles, 
2  Pac.  528,  3  Utah,  258;  Tregambo  v.  Co- 
manche Mill  &  Mining  Co.,  57  Cal.  601,  606. 

The  omission  of  the  officer,  after  an  in- 
strument has  been  presented  to  him  for  fil- 
ing, to  make  any  indorsement  thereof,  will 
not  prejudice  the  rights  of  the  party.  It  is, 
however,  the  duty  of  the  officer  to  whom  the 
paper  is  delivered  to  indorse  thereon  the 
date  of  its  reception,  and  to  authenticate  the 
same  by  his  official  signature.  Thereupon 
the  filing  is  completed.  City  St  Imp.  Co.  v. 
Babcock,  68  Pac.  584,  585;  Holman  v.  Che- 
vaillier's  Adm'r,  14  Tex.  a37,  338. 

To  file  a  paper  on  the  part  of  a  party  is 
to  place  it  in  the  official  custody  of  the  clerk; 
to  file  on  the  part  of  the  clerk  is  to  indorse 
upon  the  paper  the  date  of  its  reception,  and 
retain  it  in  his  office  subject  to  inspection 
by  whomsoever  it  may  concern.  Burrill. 
Webster.  Filing  consists  in  placing  the  pa- 
per in  the  hands  of  the  clerk,  to  be  preserved 
and  kept  by  him  in  his  official  custody  as  an 
archive  or  record  of  which  his  office  becomes 
thenceforward  the  only  proper  repository; 
and  it  is  his  duty,  when  the  paper  is  thus 
placed  in  his  custody  or  filed  with  him,  to 
Indorse  upon  it  the  date  of  its  reception,  and 
retain  it  In  his  office,  subject  to  instruction 
by  whomsoever  it  may  concern;  and  that 
is  what  is  meant  by  filing  the  paper.  But 
when  the  law  requires  a  party  to  file  It  It 
simply  means  that  he  shall  place  it  in  the 
official  custody  of  the  clerk.  Meridian  Nat 
Bank  v.  Hoyt  &  Bros.  Co.,  21  South.  12,  18, 


74  Miss.  221,  86  L.  R,  A.  796,  60  Am.  St  B^. 
504. 

Delivering  a  paper  to  the  clerk  of  a 
court  in  which  an  action  is  pending,  who 
marks  it  "Filed,"  adding  the  date,  and  the 
deposit  of  it  under  the  proper  head  among 
the  papers  or  files  in  his  office,  is  filing  It 
It  is  also  defined  as  follows:  To  file  a  pa- 
per on  the  part  of  a  party  is  to  place  it  in 
the  official  custody  of  the  clerk.  To  file  on 
the  part  of  the  clerk  is  to  indorse  upon  the 
paper  the  date  of  its  reception,  and  retain  it 
in  his  office,  subject  to  inspecuon  by  whom- 
soever it  may  concern.  At  English  chancery 
practice  a  bill  has  not  been  filed  until  It  re- 
ceives the  proper  indorsement  of  the  clerk. 
In  Pinders  v.  Yager,  29  Iowa,  468,  it  is  held 
that  filing  of  a  transcript  imports  more  tlian 
the^mere  reception  of  it  into  the  custody  of 
the  clerk;  that  is,  indorsement  of  it  is  nec- 
essary. Thus  a  writ  of  error  which  has  not 
I  been  indorsed  as  filed  by  the  clerk  is  not  filed 
;  in  the  trial  court  so  as  to  give  the  appellate 
court  Jurisdiction.  Mutual  Life  Ins.  Co.  v. 
Phinney  (U.  S.)  76  Fed.  617,  620,  22  0.  O.  A. 
425. 

To  file  In  law  means  to  leave  a  paper 
with  an  officer  for  action  or  preservation; 
to  indorse  the  paper  as  received  in  custody, 
and  giving  it  its  place  with  other  papers. 
Anderson's  Law  Diet  In  modem  usage, 
filing  a  paper  consists  in  placing  it  in  the 
custody  of  the  proper  official  by  the  party 
charged  with  this  duty,  and  the  making  of 
the  proper  indorsement  by  the  officer.  Stone 
V.  Crow,  2  S.  D.  625,  51  N.  W.  835;  Medland 
V.  Linton,  82  N.  W.  866,  868,  60  Neb.  249. 

The  term  "filing,"  within  the  meaning 
of  the  fee  bill  giving  the  clerk  of  the  federal 
courts  certain  fees  for  filing  and  entering 
every  declaration,  etc.,  requires  the  indorse- 
ment of  such  papers  by  the  clerk.  Merely 
placing  such  a  paper  in  the  court  papers 
without  such  indorsement  does  not  constitute 
a  filing,  and  hence  the  clerk  Is  not  entitled 
to  filing  fee  therefor.  Amy  v.  Shelby  Coun- 
ty (U.  S.)  1  Fed.  Cas.  817. 

Bev.  St  S  832,  making  it  the  duty  of  the 
town  clerk  to  file  a  mortgage  when  present- 
ed, merely  means  that  he  shall  receive  the 
same,  and  make  thereon  the  indorsement  re- 
quired by  section  2314,  requiring  an  indorse- 
ment of  the  time  of  receiving  the  same. 
Marlet  v.  Hinman,  45  N.  W.  963,  954^  77 
Wis.  136,  20  Am.  St  Bep.  102. 

Part  of  reoordfl  imported* 

The  word  "filing,'*  when  applied  to  the 
filing  of  an  instrument  in  a  public  office, 
carries  with  it  the  idea  of  permanent  preser- 
vation ;  that  the  paper  filed  becomes  a  part 
of  the  permanent  records  of  the  public  office 
where  it  is  filed.  Delaware  Surety  Co.  ▼. 
Layton  (Del.)  60  Ati.  878. 
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The  term  "file"  is  also  used  to  denote 
the  paper  placed  with  the  clerk,  and  assigned 
by  law  to  his  official  keeping.  A  file  is  a  rec- 
ord of  the  conrt  Holman  y.  Gheyalllier's 
Adm'r,  14  Tex.  337,  838. 

Payment  of  fees  required. 

Where  the  clerk  failed  to  demand  the 
fees  for  filing  demurrers  in  an  action,  the 
failure  to  pay  such  fees  did  not  make  the 
leaving  of  the  demurrers  at  the  proper  office 
for  filing  any  less  a  filing.  Tregambo  y. 
Comanche  Mill  &  Mining  Co.,  67  CaL  601, 
606. 

The  filing  with  the  clerk  of  a  notice  of 
appeal,  and  fts  service  upon  the  adverse 
party,  are  not  parts  of  a  continuous  act, 
which,  as  a  whole,  constitutes  the  service  of 
the  notice  of  appeal.  Throughout  the  Code 
papers  are  said  to  be  filed  with  the  clerk, 
served  on  opposing  parties.  Filing  does  not 
consist  merely  In  placing  the  papers  in  the 
hands  of  the  clerk,  and  so,  where  a  notice 
of  appeal  reached  the  clerk  on  the  2l8t  of 
December,  but  the  parties  sending  it  were  in 
arrears  to  the  clerk,  and  had  been  notified 
by  him  that  he  would  perform  no  further 
official  services  for  them  unless  his  fee  was 
sent  in  advance,  the  papers  were  not  filed  by 
being  merely  received  by  the  clerk.  It  can- 
not be  claimed  that  he  performed  an  official 
act  by  legal  construction  which  he  in  fact 
refused  to  perform,  having  the  legal  right 
so  to  do.    Boyd  v.  Burrel,  60  Cal.  280.  282. 

As  preseiKtation  to  court. 

Within  Rev.  St.  S  6024,  requiring  peti- 
tions for  adjudication  in  bankruptcy  to  be 
filed  with  the  clerk  of  the  court  a  petition 
will  be  deemed  to  be  filed,  within  the  mean- 
ing of  the  statute,  from  the  time  it  is  present- 
ed to  the  clerk  for  the  action  of  the  court 
The  time  of  filing  does  not  date  from  the 
time  the  clerk  presents  it  to  the  Judge  for  his 
action  as  to  issuing  an  order  to  show  cause. 
In  re  Bear  (U.  S.)  6  Fed.  63,  64. 


Puttlns  iA  proper  place  i 
ordfl. 


AOBff  the  rec- 


The  receiving  and  retaining  of  an  ad- 
ministrator's bond  In  the  surrogate's  office 
Is  a  sufficient  filing,  though  it  was  not  put 
in  the  proper  place  for  filed  papers.  GuUen 
y.  Miller,  9  N.  X.  Leg.  Obs.  e2,  64. 

As  received. 

An  Indorsement  made  by  the  clerk  on  a 
chattel  mortgage,  that  the  instrument  was 
'*filed  for  record"  on  a  certain  day,  is  a  suf- 
ficient compliance  with  Rev.  St  App.  p.  16, 
S  2,  requiring  the  clerk,  on  the  receipt  of  such 
instrument  to  Indorse  on  the  back  thereof 
the  time  of  rec^ving  it  Cook  y.  Halsell,  66 
Tez.  1,  6. 


Bccordlnc* 

••  'Filing'  and  'entering  of  record'  are  not 
synonymous.  They  always  convey  distinct 
Ideas.  Filing  originally  signified  placing 
the  papers  in  order  on  a  thread  or  wire  for 
safe-keeping.  In  this  country,  and  at  this 
day,  it  means,  agreeably  to  our  practice,  de- 
positing them  in  due  order  in  the  proper  of- 
fice. Entering  of  record  uniformly  means 
writing."  Naylor  v.  Moody  (Ind.)  2  Blackf. 
247,  24& 

The  word  "file,"  as  used  In  St  1862,  c. 
198,  requiring  a  married  woman  doing  busi- 
ness on  her  separate  account  to  file  a  certifi- 
cate in  the  clerk's  office  of  the  city  or  town 
where  the  business  is  to  be  carried  on,  set- 
ting forth  the  name  of  her  husband,  the 
nature  of  the  business,  etc.,  imports  that  the 
certificate  is  to  be  placed  permanently  on  the 
files  of  the  clerk,  so  that  any  person  interest- 
ed may  refer  to  it  Recording  it  Is  not 
equivalent  to  filing  it  if,  after  being  record- 
ed, the  certificate  is  niot  kept  in  the  clerk's  of- 
fice. Chapin  V.  Kingsbury,  186  Mass.  680, 
681. 

The  word  "filing"  and  the  verb  "to  file" 
include  the  Idea  that  paper  is  to  remain  in 
its  proper  order  on  file  in  tho  office.  A  paper 
Is  said  to  be  filed  when  it  is  delivered  to  the 
proper  officer,  and  by  him  received  to  be 
kept  on  file,  so  that  the  mere  recording  of 
the  articles  of  incorporation  of  a  proposed 
county  agricultural  society  is  not  a  filing 
within  the  requirements  that  a  certificate  of 
organization  shall  be  filed  in  the  office  of  the 
register  of  deeds.  Bergeron  v.  Hobbs,  71  N. 
W.  1066,  96  Wis.  641,  66  Am.  St  Rep.  86. 

St  1866,  c.  81,  S  16»  requiring  the  filing 
of  a  notice  of  intention  to  redeem  from  a 
foreclosure  sale,  means  the  leaving  of  a  no- 
tice of  intention  to  redeem  in  the  office  of 
the  register  of  deeds,  and  by  him  recorded 
and  indexed.  Willis  v.  Jelineck,  6  N.  W. 
373,  876,  27  Minn.  1& 

Retention  hj  officer  required. 

Filing  Imports  that  the  paper  filed  shall 
remain  with  the  clerk  as  a  record,  subject 
to  inspection  by  those  who  have  an  in- 
terest in  it  and  to  be  certified  by  the  clerk 
as  any  other  paper  properly  lodged  in  the 
office  and  committed  to  his  custody.  Meridi- 
an Nat  Bank  v.  Hoyt  &  Bros.  Co.,  21 
South.  12,  13,  74  Miss.  221,  36  L.  R.  A.  796, 
60  Am.  St  Rep.  604. 

A  paper  is  to  be  deemed  to  have  been 
filed  in  court  only  when  it  shall  have  been 
delivered  into  the  custody  of  the  clerk  of 
the  court,  to  be  by  him  kept  among  the  pa- 
pers of  the  cause,  subject  to  the  inspection 
of  the  parties.  If  a  party  causes  the  derk 
to  mark  on  a  paper  "Filed,"  but  afterwards 
withdraws  It  from  the  custody  of  the  clerk 
and  from  the  inspection  of  the  opposite  party 
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The  ordinary  definition  of  the  word 
"final"  la  "last"  Johnson  v.  City  of  New 
York,  1  N.  Y.  Supp.  254,  255,  48  Hun,  620. 

A  judgment  Is  spoken  of  as  a  final  Judg- 
ment, and  the  word  "final"  does  ordinarily 
mean  relating  to  the  end,  ultimate,  last, 
latest,  etc.  Garrison  v.  Dougherty,  18  S.  C. 
4S6,  488. 

As  conelusiTe* 

Final  is  defined  in  Burriirs  Law  Diet 
part  1,  p.  490,  to  be  that  which  terminates 
or  ends  a  matter  or  proceeding;  not  abso- 
lutely, however,  as  the  final  Judgment  of  an 
inferior  court,  which  admits  of  an  appeal. 
That  which  absolutely  ends  or  concludes  a 
matter,  as  the  final  Judgment  of  a  court, 
which  admits  of  no  appeal.  Rondeau  v. 
Beaumette,  4  Minn.  224,  228  (Gil.  163,  164). 

Where  It  is  expressly  agreed  by  the  par- 
ties to  an  arbitration  that  the  same  shall 
be  '"final,  without  exception  or  appeal,"  such 
phrase  means  that  a  party  Is  precluded  by 
agreement  not  to  appeal  and  file  exceptions. 
Williams  V.  Danziger,  91  Pa.  232,  233  (citing 
McChan  t.  Reamey,  33  Pa.  [9  Casey]  535). 

Final  means  final  as  to  the  subject-mat- 
ter, and  conclusive  of  the  rights  of  the  par- 
ties, and  not  as  to  the  court  Involved,  as 
used  in  Code  Civ.  Proc.  §  936,  providing  that 
a  Judgment  or  order  in  a  civil  action,  except 
"when  expressly  made  final"  by  this  Code, 
may  be  reviewed  as  prescribed  in  the  title, 
and  not  otherwise.  Sharon  v.  Hill  (U.  S.) 
26  Fed.  337,  389. 

Final  means  conclusive,  from  which 
there  is  no  appeal.  Blanding  v.  Sayles,  49 
Ati.  992,  995,  23  R.  I.  226. 

The  words  "final"  and  "conclusive,"  as 
used  in  Act  April  16,  1880,  authorizing  ap- 
peals from  orders  forming  reclamation  or 
swamp  land  districts,  and  declaring  that  the 
Judgment  of  the  superior  court  shall  be  final 
and  conclusive,  are  synonymous,  and  mean 
that  the  Judgment  shall  be  followed  by  no 
other  proceedings  determinative  of  the  rights 
of  the  parties  in  the  same  or  any  other  court 
Appeal  of  Bixler,  69  Cal.  550,  556. 

To  declare  that  the  decision  of  a  court 
shall  be  final  and  conclusive  is  the  equiva- 
lent of  declaring  that  the  court's  Judgment 
shall  not  be  subject  to  review  on  appeal. 
The  word  "final"  has  a  well-understood  and 
accepted  meaning.  The  Century  Dictionary 
defines  it  to  be  in  a  legal  sense  as  follows: 
"Precluding  further  controversy  on  the  ques- 
tion passed  upon;  as,  a  statute  declaring 
that  the  decision  of  a  specified  court  shall  be 
final."  It  is  held  by  most  of  the  states  that 
the  word  "final"  means  "conclusive,"  from 
which  there  is  no  appeal.  Pittsburgh,  Ft 
W.  &  O.  By.  Co.  v.  Gillespie  (1902)  63  N.  B. 


845,  846,  158  Ind.  454  (citing  In  re  Mayor  v. 
City  of  New  York,  49  N.  Y.  150;  Selleck  v. 
Common  Council  of  City  of  Norwalk,  40 
Conn.  361;  People  v.  Fitz  Gerald,  41  Mich. 
2,  2  N.  W.  179).  • 

FDfAIi  ADJUSTMENT* 

In  2  Rev.  St  1876,  c  110,  §  186,  providing 
that  any  creditor  of  a  defendant  in  attach- 
ment on  filing  affidavit  and  written  under- 
taking as  required  of  attaching  creditors 
may  at  any  time  before  the  final  adjustment 
of  the  suit  become  a  party  to  the  action, 
file  his  complaint,  and  prove  his  claim,  the 
term  "final  adjustment"  means  "the  Judg- 
ment and  order  of  sale,  which  disposes  not 
of  one  only  of  the  pending  actions,  but  of 
all."  Lexington  &  B.  S.  R.  Oo.  v.  Ford  Plate 
Glass  Ck).,  84  Ind.  516,  520;  Cooper  ?.  Mer- 
ger, 74  Ind.  544,  551. 

FIHAI.  AND  CONCI.U8IVE. 

An  agreement  to  submit  matters  to  ar- 
bitration, by  which  the  parties  agree  to 
waive  all  objections  arising  on  legal  grounds. 
and  let  the  referees  decide  all  matters  Just- 
ly and  equitably,  the  report  of  a  majority 
of  them  to  be  final  and  condusiye.  Held, 
that  the  words  •*final  and  conclusive^'  were 
there  used  In  the  same  sense  in  which  they 
were  commonly  used  in  such  agreements,  and 
meant  that  the  report  should  be  final  and 
conclusive  when  properly  and  l^ally  made 
on  the  merits,  and  hence  did  not  preclude 
the  party  against  whom  the  report  was  en- 
tered from  taking  exceptions  thereto  and  pro- 
ceeding to  a  hearing  of  such  exceptions  in 
a  court  of  Justice.  Mussina  v.  Hertzog  (Pa.) 
5  Bin.  387,  388. 

Code  Civ.  Proc.  §  1222,  declaring  that 
the  Judgment  and  orders  of  the  court  or 
Judge  made  in  cases  of  contempt  are  final 
and  conclusive,  means  that  no  appeal  lies 
thereon.  Tyler  v.  Ck>nnoIly,  2  Pac  414,  415, 
65  Cal.  28. 

Under  a  provision  of  the  Maryland  (yon- 
stitution  that  there  shall  be  a  court  of  ap- 
peals, whose  Judgment  shall  be  final  and  con- 
clusive in  all  cases  of  appeal  from  the  gen- 
eral court,  court  of  chancery,  etc.,  it  is  held 
that  by  the  words  "final  and  conclusive"  it 
was  intended  only  that  no  suit  taken  to  the 
court  of  appeals  should,  after  being  adjudi- 
cated there,  be  further  prosecuted  by  appeal 
In  any  other  tribunal;  and  not  that  the  deci- 
sion of  the  court  of  appeals  should  be  final 
and  conclusive  as  to  the  rights  of  the  par- 
ties to  the  subject-matter  in  controversy  in 
any  other  suit.  Hammond  v.  Ridgely's  Les- 
see (Md.)  5  Har.  &  J.  245,  268^  9  Am.  Dec. 
522. 

The  phrase  "final  and  conclusive,"  as 
used  in  the  street  improvement  act  (St 
1885,  t  11),  providing  that  upon  an  appeal 
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from  the  act  of  a  superintendent  of  streets 
In  approving  work  on  which  an  assessment 
is  based  the  city  council  may  revise  and  cor^ 
rect  any  act  of  such  superintendent,  and  re- 
quire the  work  to  be  completed  according  to 
its  direction,  and  declaring  that  all  decisions 
of  the  council  shall  be  final  and  conclusive 
on  all  persons  entitled  to  appeal  as  to  all 
errors  and  irregularities  which  said  city 
council  might  have  remedied,  makes  the  city 
council  the  final  tribunal  in  the  determina- 
tion of  all  cases  that  might  be  appealed  to  it, 
80  far  as  such  determination  is  of  a  question 
of  fact,  or  depends  upon  evidence  that  might 
be  presented  in  support  of  the  appeal.  Lam- 
bert V.  Bates,  70  Pac.  777,  778,  137  Cal.  676. 

The  phrase  "shall  be  final  and  conclu- 
sive," as  used  in  St  1871-72,  p.  628,  S  8,  as 
amended  by  St  1875-76,  p.  251,  S  9  (city 
charter  of  Santa  Rosa),  which  authorizes  the 
board  of  trustees  to  hear  and  determine  mu- 
nicipal election  contests,  and  declares  that 
their  decisions  In  such  contests  shall  be  final 
and  conclusive,  confers  exclusive  Jurisdiction 
on  the  council  in  election  contests.  Carter 
V.  Superior  Court  of  Sonora  County,  70  Pac. 
1067,  1068,  138  Cal.  150. 

As  flnbjeot  to  inquiry. 

The  words  '"final  and  conclusive,'*  as. 
used  in  Act  1813  (Laws  1813)  c.  86,  S  178, 
providing  that  the  report  of  commissioners 
of  estimate  and  assessment,  when  confirmed, 
shall  be  final  and  conclusive,  has  reference 
to  an  appeal  therefrom,  and  not  to  the  rem- 
edy by  motion  to  set  it  aside  for  irregularity, 
fraud,  or  mistake.  In  re  City  of  New  York, 
49  N.  Y.  150,  154. 

An  act  of  the  Legislature  declaring  that 
the  proceedings  of  inferior  tribunals  created 
by  the  statute  shall  be  final  and  conclusive, 
means  final  and  conclusive  as  to  the  exer- 
cise of  the  powers  confided  to  them,  but  does 
not  bar  an  examination  as  to  the  exercise  of 
powers  which  they  do  not  legitimately  pos- 
sess. Ackerman  v.  Taylor,  9  N.  J.  Law  (4 
Ualst)  65,  68. 

The  words  **final  and  conclusive,"  in 
Laws  1896,  c.  745,  S  147,  providing  that  the 
confirmation  of  a  special  sewer  assessment 
after  opportunity  for  objection  shall  be  final 
and  conclusive,  does  not  preclude  a  review 
to  ascertain  whether  the  inferior  tribunal 
has  kept  within  the  power  conferred  by  it. 
People  V.  Common  Council  of  City  of  Kings- 
ton, 65  N.  Y.  Supp.  590,  591,  53  App.  Div.  58. 

A  decision  of  an  inferior  tribunal  may 
be  reviewed  on  certiorari,  though  by  statute 
such  decision  is  made  "final  and  conclusive." 
In  such  case  the  court  in  the  exercise  of  Its 
supervising  power,  la  confined  to  the  inquiry 
whether  such  tribunal  had  Jurisdiction  to 
perform  the  act  complained  of,  and  in  its 
performance  has  kept  within  the  powers  giv- 


en it  by  law.    People  v.  Canal  Board  <N.  Y.) 
7  Lans.  220,  223. 

FINAIi  BALANCE. 

The  term  "final  balance"  Is  not  strictly 
accurate  when  applied  to  a  claim  where  no 
deduction  by  way  of  offset  or  otherwise  is 
made.  It  was  used  (in  this  case)  to  signify 
the  amount  finally  determined  upon  as  due  to 
the  creditor  by  the  estate,  so  tliat  the  report 
would  show  the  entire  debts  against  the 
estate,  and  those  due  It  from  persons  pre- 
senting claims  to  the  commissioners,  as  set- 
tled and  adjudicated  by  the  commissioners. 
Capehart  v.  Logan,  20  Minn.  442,  445  (Gil. 
395,  399). 

FIXCAI.  CON StJMMATIOlf • 

Within  the  act  repealing  the  bankrupt 
law  of  1841,  the  term  *'final  consummation" 
*'does  not  mean  merely  the  discharge  of  the 
bankrupt  and  the  distribution  of  the  estate, 
but  a  case  is  not  continued  to  its  final  con- 
summation so  long  as  there  remains  any  or- 
der, decree,  or  action  for  the  court  in  the 
proper  and  usual  exercise  of  its  Jurisdiction 
in  like  cases  to  enter  or  to  take,  or  any  re- 
dress or  relief  to  be  given  to  any  party  or 
person  properly  applying  to  the  court  there- 
for."   In  re  King  (U.  8.)  3  Fed.  839,  840. 

FINAL  COSTS. 

Final  costs  are  awarded  not  necessarily 
nor  always  properly  on  the  bill,  answer,  rep- 
lication, proofs,  and  former  proceedings  had 
on  the  merits.  The  final  costs  may  be  and 
should  be  reserved  until  the  end  of  the  case, 
which  often  comes  after  the  hearing,  when 
the  matter  of  costs  is  finally  disposed  of  by 
the  court  Goodyear  v.  Sawyer  (U.  S.)  17 
Fed.  2,  a 

FINAL  DECISION. 

See,    also,    "Final   Decrees    and    Judg- 
ments." 

A  final  decision  is  one  which  finally  dis- 
poses of  all  the  rights  of  the  parties,  and  on 
which  final  judgment  may  be  offered.  Ash- 
ton  V.  Thompson,  9  N.  W.  876,  877,  28  Minn. 
330. 

The  use  of  the  term  "final  decisions"  in 
section  1911  of  the  Revised  Statutes,  regulat- 
ing writs  of  error  and  appeals  to  the  Su- 
preme C:k)urt,  does  not  enlarge  the  scope  of 
the  Jurisdiction  of  the  Supreme  Court,  but 
is  only  a  substitute  for  the  words  "final  judg- 
ment and  decree"  in  section  702  [TJ.  S.  Comp. 
St  1901,  p.  571],  and  means  the  same  thing. 
Crawford  v.  Haller,  4  Sup.  Ct  697,  111  U. 
S.  796,  28  L.  Bd.  602. 

The  word  "final,"  as  used  In  Rev.  St.  | 
896,  providing  that  the  court  on  appeal  from 
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the  decision  of  the  county  commissioners 
sball  hear  and  determine  the  same,  "which 
decision  shall  be  final/'  means  leaving  noth* 
Ing  for  the  further  consideration  of  the  court 
rendering  it,  and  not  as  denying  the  right  to 
review  the  decision  by  appeal  or  on  petition 
in  error.  Mannlx  v.  Hamilton  County 
Oom'rs,  1  N.  B.  822,  323,  43  Ohio  St  210. 

-Final,"  as  used  In  Act  Jan.  7,  1857,  au- 
thorizing a  special  levee  tax,  and  providing 
what  the  board  of  levee  inspectors  shall  hear 
and  determine,  and  that  their  decision  shall 
be  final,  should  be  construed  as  meaning  that 
the  decision  should  be  final  only  so  far  as  to 
conclude  further  Investigation  by  the  minis- 
terial officers  acting  in  the  assessment  and 
collection  of  the  tax,  and  does  not  close  the 
door  of  the  courts  r. gainst  a  party  whose 
land  had  been  illegally  assessed.  The  deci- 
sion of  the  board  is  pronounced  in  a  minis- 
terial proceeding,  and,  so  far  as  regards  its 
conclusiveness,  must  be  understood  to  have 
reference  to  proceedings  of  that  character, 
and  not  to  Judicial  proceedings.  McGehee  v. 
MathiB,  21  Ark.  40,  55. 

FINAIi  DECBEIi  OB  JUDOBCENT. 

A  Judgment  or  decree,  to  be  final  within 
the  meaning  of  that  term  as  used  in  the  acts 
of  Congress  giving  the  Supreme  Court  Ju- 
risdiction of  appeals  and  writs  of  error,  must 
terminate  the  litigation  between  the  parties 
on  the  merits  of  the  case;  so  that,  if  there 
should  be  an  affirmance  by  the  Supreme 
Court,  the  court  below  would  have  nothing 
to  do  but  to  execute  the  Judgment  or  decree 
it  had  already  rendered.  Bostwick  v.  Brink- 
erhoflf,  106  U.  S.  8,  1  Sup.  Ot  15,  16,  27  L. 
Ed.  73;  Grant  v.  Phoenix  Mut  Life  Ins.  Co., 
1  Sup.  Ct  414,  415,  106  U.  S.  429,  27  L.  Ed. 
237;  Express  Co.'s  Case,  2  Sup.  Ct  6,  8,  108 
U.  S.  24,  27  L.  Ed.  638;  Winthrop  Iron  Co. 
V.  Meeker,  3  Sup.  Ct  111,  113,  100  U.  S.  180, 
27  L.  Ed.  898;  Benjamin's  Heirs  v.  Dubois, 
6  Sup.  Ct  925,  118  U.  S.  46,  30  L.  Ed.  52; 
Dainese  v.  Kendall,  119  U.  S.  53,  7  Sup.  Ct 
65,  30  L.  Ed.  305;  Lodge  v.  Twell,  10  Sup. 
Ct.  745,  747,  135  U.  S.  232,  34  L.  Ed.  153; 
National  Bank  of  Rondout  v.  Smith,  15  Sup. 
Ot  358,  359,  156  U.  S.  330,  39  L.  Ed.  441; 
Kingman  &  Co.  v.  Western  Mfg.  Co.,  18  Sup. 
Ct  780,  788,  170  U.  S.  675,  42  L.  Ed.  1192; 
Robinson  v.  Belt  (U.  S.)  56  Fed.  328,  329,  5 
C.  C.  A.  521;  Desvergers  v.  Parsons  (U.  S.) 
60  Fed.  143,  150,  8  C.  C.  A.  526;  Merriman 
V.  Chicago  &  E.  L  R.  Co.,  64  Fed.  535,  547, 
12  C.  C.  A.  275;  Postal  Tel.  Cable  Co.  v. 
Southern  R.  Co.  (U.  S.)  90  Fed.  211,  212; 
Coltrane  v.  Templeton  (U.  S.)  106  Fed.  370, 
378,  45  C.  C.  A.  328;  National  Transit  Co.  v. 
United  States  Pipe  Line  Co.,  36  AtL  724, 
725, 180  Pa.  224;  United  States  v.  Church  of 
Jesus  Christ  of  Latter-Day  Saints,  16  Pac. 
723,  724,  5  Utah,  394;  Chicago  &  N.  W.  Ry. 
Oo.  V.  City  of  Chicago,  148  111.  141,  35  N. 


E.  881,  886;  Rhodes  v.  Rhodes,  50  N.  E.  170, 
172  111.  187;  Oade  v.  Forest  Glen  Brick  & 
Tile  Co.,  158  in.  39,  42  N.  B.  65,  67.  And 
the  same  rule  is  applicable  to  the  words  as 
used  in  a  statute  giving  Jurisdiction  to  the 
Circuit  Court  of  Appeals  of  appeals  and 
writs  of  error.  Sanders  v.  Bluefield  Water- 
works &  Improvement  Co.  (U.  8.)  106  Fed. 
587,  691,  46  C.  C.  A.  690. 

The  words  "final  Judgment  or  decree,** 
as  used  in  the  Federal  Judiciary  Act  S  25, 
enacting  that  a  final  Judgment  or  decree  in 
any  suit  in  the  highest  court  of  law  or  equi- 
ty of  a  state  in  which  a  decision  could  be 
had,  where  is  drawn  in  question  the  validity 
of  a  statute,  or  of  an  authority  exercised 
under  any  statute,  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  treaties, 
or  laws  of  the  United  States,  etc,  may  be 
examined,  etc.,  in  the  Supreme  Court  of  the 
United  States,  must  be  understood  as  apply- 
ing to  all  Judgments  and  decrees  which  de- 
termine the  particular  cause.  Weston  v. 
City  of  Charleston,  27  U.  8.  (2  Pet)  448.  464, 
7  L.  Ed.  481. 

A  decree  is  final  when  all  the  circum- 
stances and  facts  material  and  necessary 
to  a  complete  explanation  of  the  matters  in 
litigation  are  brought  before  the  court  and 
so  fully  and  clearly  ascertained  by  the  plead- 
ings on  both  sides  that  the  court  is  enabled 
from  them  to  collect  the  respective  merits  of 
the  parties  litigant  and  upon  full  considera- 
tion of  the  case  made  out  and  relied  upon  by 
each  determines  between  them  according  to 
equity  and  good  conscience.  Travis  v.  Wa- 
ters (N.  Y.)  12  Johns.  500,  608;  People  v. 
Center,  6  Pac.  263,  269,  66  Cal.  551;  Shegogg 
V.  Perkins,  34  Ark.  117,  130;  Kane  v.  Whit- 
tick  (N.  Y.)  8  Wend.  219,  224;  Jenkins  r. 
Wild  (N.  Y.)  14  Wend.  539,  542;  Jaques  v. 
Trustees  of  Methodist  Episcopal  Church  (N. 
Y.)  17  Johns.  548,  598,  8  Am.  Dec  447;  Ma- 
loney  v.  Jones  (Tenn.)  59  S.  W.  700,  705; 
Delap  V.  Hunter,  33  Tenn.  (1  Sneed)  101,  104; 
Meek  v.  Mathis,  48  Tenn.  (1  Helsk.)  534,  536 
(quoting  from  Delab  v.  Hunter,  33  Tenn.  [1 
Sneed]  101). 

"A  decree,**  says  Chancellor  Walworth* 
**which  finally  decides  and  disposes  of  the 
whole  merits  of  the  cause,  and  reserves  no 
further  question  or  directions  for  the  future 
Judgment  of  the  court  so  that  it  will  be  nec- 
essary to  bring  the  cause  before  the  court 
for  its  further  decision,  is  a  final  decree." 
Mills  V.  Hoag,  7  Paige,  18,  19;  People  v. 
Center,  5  Pac  263,  269,  66  Cal.  551;  Teaff  v. 
Hewitt  1  Ohio  St  511,  520,  59  Am.  Dec  634; 
Eelley  v.  Stanbery,  13  Ohio,  408,  421;  Tram- 
mell  V.  Ashworth,  39  S.  E.  593,  595,  99  Va. 
646;  Delap  v.  Hunter,  83  Tenn.  (1  Sneed) 
101, 104;  Meek  v.  Mathis^  48  Tenn.  (1  Helsk.) 
534,  53a 

A  Judgment  Is  final  when  it  terminates 
the  litigation  between  the  parties  on  the  mer- 
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Its  of  the  case,  and  leaves  notldiig  to  be  done 
bat  to  enforce  by  execution  what  has  been 
determined.  Eleyer  y.  Seawall,  66  Fed.  878, 
877,  12  G.  C.  A.  663;  Raymond  y.  Royal 
Baking'Powder  Ca  (U.  S.)  76  Fed.  466,  466, 
22  a  G.  A.  276;  Express  Ck>.'s  Case,  2  Sup. 
Ct  6,  8,  108  U.  S.  24,  27  L.  Ed.  688;  State 
y.  Woodson,  31  8.  W.  105,  107,  128  Mo.  497r 
State  y.  Booth,  59  Pac.  553,  554.  21  Utah,  88. 

Mr.  Story,  in  his  Equity  Pleading,  says: 
"A  decree  Is  final  which  adjudicates  on  all 
the  merits  of  the  controyersy,  and  leayes 
nothing  further  to  6e  done  but  the  execution 
of  it"    Griffin  y.  Orman.  9  Fla.  22,  46,  47. 

A  Judgment  which  is  the  complete  de- 
termination of  the  rights  of  parties  to  the 
suit  with  respect  to  Its  subject-matter,  leav- 
ing no  further  question  or  direction  for  after- 
determination  except  such  as  may  be  neces- 
sary to  carry  it  into  effect,  is  a  final  Judg- 
ment Heagney  y.  Hopkins,  52  N.  Y.  Supp. 
207,  211,  23  Misc.  Rep.  608. 

There  are  three  kinds  of  final  decrees: 
First  A  decree  from  which  an  appeal  will 
Ue,  which  is  defined  by  Acts  1882,  c.  157,  |  1, 
as  any  decree  or  order  •  •  •  requiring 
money  to  be  paid,  or  real  estate  to  be  sold, 
or  the  possession  of  title  of  the  property  to 
be  changed,  or  adjudicating  the  principles 
of  the  cause.  Second.  A  decree  which  not 
only  adjudicates  all  the  matters  and  merits 
of  the  cause,  but  which  disposes  of  the  de- 
tails, and  puts  the  parties  out  of  court 
Third.  A  decree  to  which  a  bill  of  review  will 
lie.  A  decree  made  on  the  hearing  on  the 
merits,  which  settles  and  adjudicates  all  the 
matters  In  controversy,  between  the  parties, 
is  such  a  final  decree  that  a  bill  of  review 
will  lie  to  it,  although  much  may  remain  to 
be  done  before  it  can  be  completely  carried 
into  execution.  Core  v.  Strickler,  24  W.  Ya. 
689,  693,  694. 

"A  final  decree  is  one  which  makes  an 
end  of  the  case,  and  decides  the  whole  mat- 
ter in  controversy,  costs  and  all,  leaving  noth- 
ing further  for  the  court  to  do."  Ex  parte 
Crittenden,  10  Ark.  (5  Eng.)  333,  339. 

A  Judgment  or  decree  is  final  which  dis- 
poses of  the  issues  presented  in  the  case,  de- 
termines the  case,  and  leaves  nothing  for  the 
further  consideration  of  the  court  Perkins 
y.  Sierra  Nevada  Silver  Mln.  Co.,  10  Nev. 
405,  411;  Lake  v.  King,  16  Nev.  215,  217. 

A  final  decree  is  a  Judgment  or  decree 
which  settles  the  ultimate  rights  of  the  par- 
ties and  finally  determines  the  controversy. 
Chicago  Life  Ins.  Co.  v.  Auditor  of  Public 
Accounts,  100  111.  478,  483. 

A  ilnal  Judgment  is  the  ultimate  deter- 
mination of  the  court  from  the  whole  matter 
in  controversy  in  the  action.  Pfeiffer  v. 
Crane,  89  Ind.  485,  487;  Western  Union  Tel. 
Ca  T.  Locke^  7  N.  E.  579,  580,  107  Ind.  a 


Final  Judgments  are  such  as  at  once  put 
an  end  to  the  action  by  declaring  that  the 
plaintiff  has  either  entitled  himself,  or  has 
not,  to  recover  the  remedy  he  sues  for.  Hold- 
en's  Adm'rs  v.  McMakln  (Pa.)  1  Pars.  Sel. 
Cas.  270,  289  (citing  8  BL  Comm.  398) ;  Lock- 
wood  y.  Jones,  7  Conn.  431,  446;  Rose  v. 
Dempster  Mill  Mfg.  Co.  (Neb.)  94  N.  W.  964. 

A  decree  which  disposes  of  the  whole 
subject,  gives  all  the  relief  that  is  contem- 
plated, and  leaves  nothing  to  be  done  by  the 
court  is  regarded  as  final.  Sims  v.  Sims, 
94  Ya.  580,  27  S.  B.  436,  64  Am.  St  Rep.  772. 

No  Judgment  or  decree  will  be  regarded 
as  final  within  the  meaning  of  the  statute 
in  reference  to  appeals  unless  by  it  the  issues 
of  law  or  fact  necessary  to  be  determined 
were  determined,  and  the  case  disposed  of  so 
far  as  the  court  had  power  to  dispose  of  it 
Snyder  v.  Cox  (Ky.)  53  S.  W.  263,  264. 

A  ilnal  Judgment  is  a  Judgment  that  dis- 
poses of  the  case  as  to  all  parties,  and  finally 
disposes  of  the  subject-matter  of  the  litiga- 
tion upon  the  merits  of  the  case.  North 
Point  Consol.  Irr.  Co.  v.  Utah  &  Salt  Lake 
Canal  Co.,  46  Pac.  824,  826,  14  Utah,  155; 
Standard  Steam  Laundry  v.  Dole,  58  Pac. 
1109,  1110,  20  Utah,  469;  Central  Trust  Co. 
y.  Western  N.  C.  R.  Co.  (U.  S.)  89  Fed.  24, 
26;  Nelson  v.  Brown,  59  Vt  601,  10  Atl.  721; 
Hovey  v.  Crane,  27  Mass.  (10  Pick.)  440;  Max- 
well's Trustees  y.  England,  74  S.  W.  1091, 
1092,  25  Ky.  Law  Rep.  143. 

A  final  Judgment  determines  the  rights 
of  the  parties  to  the  action  in  which  it  is 
rendered,  and  the  party  in  whose  favor  it  is 
rendered  may  proceed  to  enforce  the  Judg- 
ment in  accordance  with  its  terms.  Holmes 
v.  Campbell,  13  Minn.  66,  68  (Gil.  58,  64). 

A  final  Judgment  is  a  Judgment  on  the 
matters  put  in  issue  by  the  pleadings  about 
which  there  was  earnest  contention.  Preiss 
V.  Cohen,  23  S.  B.  162,  163,  117  N.  C.  54. 

A  final  Judgment  must  mean  the  award — 
the  Judicial  consequence — which  the  law  at- 
taches to  the  fficts  on  determining  the  sub- 
ject-matter in  controversy  between  the  par- 
ties. Hanks  v.  Thompson,  5  Tex.  6,  &  This 
definition  was  quoted  with  approval  in  West 
V.  Bagby,  12  Tex.  34^  62  Am.  Dec.  512;  Linn 
V.  Arambould,  55  Tex.  611,  617  (citing  Freem. 
Judgm.  §  29). 

A  final  decree  is  one  which  dispenses 
with  the  cause  of  action  either  by  sending  it 
out  of  the  court  before  a  hearing  is  had  on 
the  merits,  or,  after  a  hearing  on  the  merits, 
decreeing  either  in  favor  of  or  against  the 
prayer  of  the  bill.  Linn  y.  Arambould,  55 
Tex.  611,  617  (citing  Freem.  Judgm.  S  29). 

A  final  decree  is  one  which  disposes  of 
the  whole  case.  A  decree  is  final  by  whlcb 
the  whole  purpose  of  the  suit  has  been  ac- 
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CQmpIisbed.    Coltrane  v.  Templeton,  106  Fed. 
STO,  378,  45  C.  C.  A.  328. 

A  final  Judgment  is  one  that  puts  an  end 
to  the  suit  Branch  v.  Branch,  5  Fla.  447, 
450;   Treadway  v.  Coe,  21  Conn.  283,  284. 

A  final  judgment,  as  It  has  been  defined 
by  the  courts,  is  an  adjudication  which  shall 
completely  settle,  end,  and  determine  the 
rights  of  the  parties.  In  re  Arapahoe  Paper 
Co.,  50  Pac.  45,  46,  10  Colo.  App.  6a 

Final  judgment  means  a  judgment  wtilch 
concludes  the  parties  as  regards  the  subject- 
matter.  King  V.  Piatt's  Ex'rs  (N.  Y.)  34 
How.  Prac.  26,  27. 

A  final  judgment  Is  one  which  leaves 
nothing  to  be  judicially  determined  between 
the  parties  in  the  trial  court  It  must  finally 
conclude  all  the  necessary  parties  on  the  mer- 
its, and  finally  dispose  of  the  subject-matter 
of  the  controversy.  Little  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.,  53  S.  W.  331,  332,  2  Ind.  T. 
551;  Thomas  v.  Clark  County  Nat  Bank,  45 
S.  W.  73,  74,  103  Ky.  335. 

A  judgment  which  fixes  the  rights  of  the 
parties  in  the  action  in  which  it  is  rendered, 
and  leaves  nothing  further  to  be  done  be- 
fore such  rights  are  determined,  is  final. 
Standley  v.  Hendrie  &  BoIthofP  Mfg.  Co.,  55 
Pac.  723,  724,  25  Colo.  376. 

"The  term  *final  decree*  means  that  de- 
cree which  makes  an  end  of  the  case  in  the 
court  below,  and  is  used  in  contrast  to  such 
decrees  or  orders  as  are  only  progressive  to 
that  end,  or  as  are  merely  interlocutory.'* 
Alexander's  Heirs  v.  Coleman  (Ya.)  6  Munf. 
328,  350. 

A  final  decree  or  judgment  is  one  which 
finally  determines  all  of  the  issues  presented 
by  the  pleadings,  and  finally  fixes  the  rights 
of  the  parties.  Brush  Electric  Co.  v.  Elec- 
tric Imp.  Co.  (U.  S.)  51  Fed.  557,  561,  2  C. 
C.  A.  373. 

A  final  decree  or  judgment  is  one  which 
puts  an  end  to  the  controversy  between  the 
parties  litigant  Merriman  v.  Chicago  &  B. 
I.  R.  Co.  (U.  S.)  64  Fed.  535;  647,  12  C.  C. 
A.  275;  St  Claire  County  v.  Lovingston,  85 
U.  S.  (18  Wall.)  628,  21  L.  Ed.  813. 

The  term  "final  judgment"  means  the 
ultimate  or  last  judgment,  which  puts  an  end 
to  the  proceedings.  In  re  Smith's  Estate,  33 
Pac  744,  745,  98  Cal.  636. 

Bouvler  says  a  final  decree  Is  that  which 
finally  disposes  of  the  whole  question,  so  that 
nothing  further  is  left  to  adjudicate  on.  In 
Haynie  v.  McLemore,  12  Ark.  (7  Eng.)  397, 
Justice  Scott  says  a  final  decree  is  where 
nothing  remains  to  be  done  by  the  court  be- 
tween the  parties  remaining  in  court  Mr. 
Adams,  in  his  Commentaries  on  the  Law, 
Bays  a  final  decree  disposes  ultimately  of  the 


suit  A  decree  requiring  a  defendant  in  a 
chancery  suit  to  pay  over  to  the  receiver  ap- 
pointed therein  is  a  final  decree,  it  not  being 
always  absolutely  required  to  dispose  of  the 
entire  merits  of  a  cause  and  all  the  parties 
before  the  court  as  a  necessity  to  a  final  de- 
cree.    Tucker  v.  Yell.  25  Ark.  420.  429. 

Where  the  headline  of  a  judgment  desig- 
nated it  as  a  final  judgment,  such  designa- 
tion did  not  make  it  a  final  judgment  in  fact 
Whether  a  judgment  be  final  or  Interlocutory 
depends  on  its  text  and  not  upon  the  opinion 
of  attorneys,  or  even  upon  the  opinion  of  the 
court  at  the  time  of  its  entry.  Denison  &  N. 
Ry.  Co.  V.  Raney-Alton  Mercantile  Co.,  53  S. 
W.  496,  504,  3  Ind.  T.  104. 

A  judgment  is  the  decision  of  the  court 
upon  the  case  before  it,  and  the  last  or  final 
determination  of  a  tribunal  is  a  final  judg- 
ment and  the  proper  subject  for  a  writ  of 
error.    In  re  Negus  (N.  Y.)  10  Wend.  34,  44. 

A  final  judgment  as  defined  by  Wag.  St 
1051,  5  1,  is  that  which  finally  determines 
the  rights  of  the  parties  to  the  action.  An- 
derson V.  Moberly,  46  Mo.  191,  192,  19a 

The  phrase  "final  judgment"  has  two 
meanings.  It  may  indicate  the  judgment 
which,  if  not  reversed  or  modified,  will  end 
the  litigation  in  which  it  la  entered;  but  it 
may  be  reversed  or  modified  by  a  superior 
tribunal,  and  which  therefore  gives  to  the 
party  aggrieved  the  right  to  invoke  the  action 
of  the  higher  court  The  phrase  may  also 
mean  that  judgment  which  in  fact  does  end 
the  litigation  by  an  order  of  the  court  in 
which  the  cause  was  begun,  or  of  some  higher 
court  to  which  It  is  carried,  entered  in  the 
cause  itself,  and  by  virtue  of  the  process  by 
which  the  suit  was  commenced.  Russia  Ce- 
ment Co.  V.  Le  Page  Co.,  174  Mass.  349,  354, 
65  N.  B.  70,  73. 

The  nature  of  any  order  as  a  decree  or 
final  order,  or  as  not  final,  depends  entirely 
on  the  effect  produced  by  the  adjudication 
upon  the  rights  and  interests  of  parties.  The 
usual  distinction  between  interlocutory  and 
other  orders  depending  on  the  stage  of  the 
case  in  which  they  are  made  is  not  the  test 
for  appellate  purposes.  Barry  v.  Briggs,  22 
Mich.  201,  204. 

A  decree  in  equity  is  final  where  it  de- 
cides the  main  question  in  dispute,  and  a  final 
decree  has  the  same  force  as  a  judgment  at 
law.    Darden  v.  Lines,  2  Fla.  569,  571. 

A  final  judgment  is  not  necessarily  the 
last  one  in  an  action.  A  Judgment  that  is 
conclusive  of  any  question  in  a  case  is  final 
on  that  question,  and  the  Code  provides  for 
an  appeal  from  a  final  judgment  not  from  the 
final  judgment  in  an  action.  State  v.  District 
Court  of  Second  Judicial  Dist,  72  Pac  613, 
616,  28  Mont  227  (citing  Sharon  T.  Sharon, 
67  CaL  185,  7  Pac.  456). 
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Pub.  St  c.  161,  §§  3S-129,  relating  to  at- 
tachments, after  providing  that  all  estates 
liable  to  be  taken  on  execution  may  be  at- 
tached, further  provide  for  the  release  of  the 
property  attached  by  the  giving  of  a  bond 
conditioned  for  the  payment  in  30  days  after 
final  Judgment  of  the  sum  fixed  as  the  value 
of  the  property  released,  and  for  the  disso- 
lution of  the  attachment  "at  any  time  before 
final  Judgment"  by  the  giving  of  a  bond  con- 1 
ditioned  for  the  payment  to  the  plaintiff  of 
the  amount,  if  any,  that  he  may  recover, 
within  30  days  after  final  Judgment.  It  fur- 
ther provides  (section  55)  that  "the  finjil 
Judgment  intended  in  these  provisions  is 
that  which  is  rendered  in  the  original  action, 
whether  upon  an  appeal  or  otherwise,  and 
not  such  as  may  be  rendered  upon  a  writ  of 
error  or  writ  of  review."  Held,  that  a  final 
Judgment,  within  the  meaning  of  the  stat- 
ute, is  the  Judgment  which  in  fact  ends 
the  litigation  by  an  order  of  the  court  in 
which  the  cause  was  begun,  or  of  some  higher 
court  to  which  it  is  carried,  entered  in  the 
cause  itself,  and  by  virtue  of  the  process  by 
which  the  suit  was  commenced.  Russia  Ce- 
ment Co.  V.  Le  Page  Co.,  174  Mass.  340,  354, 
55  N.  E.  70.  73. 

A  Judgment  which  recites  a  former  Judg- 
ment, which  it  shows  to  be  final,  and  sets  the 
exact  amount  of  the  debt,  interest,  and  costs 
due,  and  then  gives  leave  to  reinstate  the 
Judgment  on  the  records  of  the  court,  and 
orders  an  execution  to  issue  for  the  sum  thus 
ascertained  and  computed,  is  a  final  Judg- 
ment Smith  t.  Dudley,  2  Ark.  (2  Pike)  60, 
62-65. 

A  finar  order  is  one  which  finally  dis- 
poses of  the  whole  matter  of  the  suit,  and 
may  be  either  the  decree  itself  or  an  order 
subsequent  to  the  decree,  when  something  fur- 
ther remains  to  be  done  in  carrying  the  de- 
cree into  effect  before  the  whole  subject  is 
finally  disposed  of,  and  a  further  and  final 
order  is  requested  for  that  purpose.  Wing  v. 
Warner  (Mich.)  2  Doug.  288,  291. 

A  Judgment  or  order  of  the  district  court 
on  appeal  from  an  inferior  tribunal,  which  is 
a  complete  adjudication  so  far  as  the  district 
court  is  concerned,  so  as  to  leave  nothing  fur- 
ther to  be  done,  is  a  "final  order"  within  a 
statute  allowing  an  appeal  from  such  an 
order.    Ribble  v.  Furmin  (Neb.)  94  N.  W.  9G7, 


As  not  appealable. 

The  term  "final  Judgment"  is  susceptible 
of  two  significations,  one  of  which,  in  a  strict 
legal  sense,  is  Its  true  meaning.  It  is  a  de- 
termination of  the  rights  of  the  parties  after 
a  trial  whether  luch  is  the  subject  of  review 
or  not,  and  the  other  is  its  colloquial  use  or 
signification,  which  makes  it  synonymous 
with  "decisive,"  or  a  Judgment  that  cannot  be 
appealed  from,  and  which  is  perfectly  con- 


clusive upon  the  matter  adjudicated.  In  a 
stipulation  between  plaintiff,  who  had  been 
sued  by  a  third  person  for  the  value  of  liquor 
in  which  defendant  had  an  interest,  and  de- 
fendant, providing  that,  if  plaintiff  should  be 
defeated  at  the  first  trial  of  the  action  on  its 
merits,  defendant  could  elect  to  pay  the  Judg- 
ment or  not,  and,  if  he  did  not  do  so,  and 
plaintiff  should  elect  to  appeal,  the  liquor 
should  be  sold,  and  the  proceeds  deposited  to 
await  final  determination  of  the  action,  and 
that,  if  final  Judgment  against  plaintiff 
should  be  less  than  a  certain  amount,  the  de- 
fendant should  do  one  thing,  or,  if  more,  an- 
other thing,  the  term  "final  Judgment"  is  used 
synonymously  with  "final  determination  of 
the  action,"  employed  in  the  preceding  clause, 
and  by  that  term  is  meant  the  final  settling 
of  the  rights  of  the  parties  to  the  action  be- 
yond all  appeal.  Dean  v.  Marschall,  35  N.  Y. 
Supp.  724,  725,  90  Hun,  335. 

A  final  Judgment  is  one  which  is  a  final 
determination,  or  shutting  off,  or  conclusion 
of  any  further  proceedings  in  a  cause  by  ap- 
peal or  otherwise.  Appeal  of  Bixler,  59  Cal. 
550,  556;  Blanding  v.  Sayles,  49  Atl.  992,  995, 
23  R.  I.  226. 

Final  Judgments  are  such  as  at  once  put 
an  end  to  the  action.  Final  is  often  used  in 
the  statutes  in  this,  which  is  its  proper  legal, 
sense.  And  in  the  statute  providing  for  the 
assessment  of  damages  for  fiowing  the  lands 
of  another,  and  that,  when  so  assessed,  "the 
verdict  being  returned,  the  Judgment  thereon 
shall  be  final,"  the  word  "final"  was  used  to 
confine  the  adjudication  of  the  case  to  the 
common  pleas,  and  means  a  Judgment  of  that 
court  which  cannot  be  appealed  from.  Snell 
V.  Bridgewater  Cotton  Gin  Mfg.  Ck).,  41  Mass. 
(24  Pick.)  296,  300. 

"Final  Judgment,"  within  the  meaning  of 
Rev.  Laws,  S  1797,  providing  that  from  the 
filing  of  the  petition  in  insolvency  until  the 
determination  of  the  question  of  discharge  no 
creditor  can  prosecute  to  final  Judgment  any 
suit  for  a  claim  provable  against  the  estate, 
does  not  include  a  Judgment  in  trespass,  ren- 
dered in  the  county  court  before  the  petitions 
in  insolvency  were  filed,  as  such  Judgment  is 
subject  to  review.  Patterson  v.  Smith,  30 
Atl.  2,  3,  66  Vt  633. 

A  final  decision  is  one  from  which  no  ap- 
peal or  writ  of  error  can  be  taken ;  "a  Judg- 
ment which  cannot  be  appealed  from,  which 
is  perfectly  conclusive  upon  the  matter  ad- 
judicated." Thus  a  decision  from  which  an 
appeal  is  taken  is  not  a  final  Judgment  in 
such  sense.  Annis  ▼.  Bell,  64  Pac.  11,  12,  10 
Okl.  647. 

"Final"  as  used  in  Rev.  St  1845,  p.  224,  § 
49,  which  provides  that  the  decision  of  the 
circuit  court  on  an  appeal  from  a  decision  of 
the  Justices  in  cases  of  contested  elections 
shall  be  final,  means  that  it  is  not  subject  to 
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review  by  either  writ  of  error  or  appeal. 
Moore  y.  Mayfield,  47  IlL  167,  169. 

Antliority  or  reserration.  of  power  to 
modify. 

A  final  Judgment  1b  one  which  does  not 
on  Its  face  reserve  Jurisdiction  to  make  sup- 
plementary decree.  Under  such  definition  a 
Judgment  in  a  divorce  suit  settling  the  prop- 
erty rights  of  the  parties  after  the  time  for 
appeals  therefrom  has  expired  is  a  final  Judg- 
ment, except  so  far  as  the  power  to  modify  it 
is  given  by  statutory  provisions.  Howell  v. 
Howell,  37  Pac.  770,  771,  104  CaL  45,  43  Am. 
St  Rep.  70. 

A  Judgment  granting  a  divorce  and  ali- 
mony is  a  final  Judgment,  though  the  court 
has  discretion  to  modify  it  thereafter  as  to 
the  alimony.  McEennon  v.  McKennon,  63 
Pac.  704,  705,  10  Okl.  400;  Trowbridge  v. 
Spinning,  62  Pac.  125,  130,  23  Wash.  48,  15  L. 
B.  A.  204,  83  Am.  St  Rep.  806. 

An  entry  finding  the  defendant  guilty  of 
contempt  for  violation  of  injunction,  and  as- 
sessing a  fine,  reserving  the  right  to  omit  all 
or  any  part  thereof  on  the  final  disposition  of 
the  case,  was  not  a  final  and  appealable  Judg- 
ment Home  Electric  Light  &  Power  Co.  v. 
Globe  Tissue  Paper  Co.,  44  N.  E.  191,  145  Ind. 
174. 

Code  Civ.  Proc  I  1252,  providing  for  an 
appeal  from  a  final  Judgment,  should  be  con- 
strued to  Include  a  Judgment  in  condemnation 
proceedings  based  in  part  on  the  assessment 
of  damages  and  adjudicating  that  the  use  is 
public  and  the  taking  necessary,  though  such 
Judgment  may  be  set  aside  by  the  court  with 
all  the  proceedings  on  which  it  is  based,  if 
the  sum  of  money  assessed  is  not  paid,  and 
though  ordinarily  a  Judgment  is  not  final 
when  the  law  contemplates  further  and  sub- 
sequent proceedings  In  the  same  court  to  pre- 
cede the  absolute  determination  of  the  rights 
of  the  parties.  The  final  determination  is  not 
the  final  order  of  condemnation,  but  is  the 
Judgment  which  adjudges  the  sum  to  be  paid 
within  a  certain  time  after  such  order  is  en- 
tered. California  Southern  R.  Co.  v.  South- 
em  Pac.  R.  Co.,  7  Pac.  123,  126,  67  Cal.  59. 

In  an  action  relating  to  the  ownership 
and  transfer  of  certain  corporate  stock  the 
decree  directed  that  the  defendant  transfer 
the  stock  forthwith  upon  the  books  of  the 
company.  The  eighth  rule  of  the  court  pre- 
scribes that,  "if  the  decree  be  for  the  perfor- 
mance of  any  specific  act  It  shall  prescribe 
the  time  within  which  the  act  shall  be  done, 
of  which  the  defendant  Is  bound  to  take  no- 
tice," and  "on  affidavit  by  the  plaintiff  of 
nonperformance  within  the  prescribed  time 
the  clerk  shall  issue  a  writ  of  ejectment 
against  the  delinquent  party,  from  which  he 
shall  not  be  discharged  unless  on  full  com- 
pliance, or  by  special  order  enlarging  the 
time."  In  this  case  the  decree  directs  the  per- 


formance of  a  specific  act  ^nd  requires  that 
it  be  done  forthwith.  The  effect  of  the  act 
when  done  is  to  Invest  the  transferees  with 
all  the  rights  of  ownership.  It  changes  the 
property  in  the  stock  as  absolutely  and  as 
completely  as  could  be  done  by  execution  on 
a  decree  for  sale.  It  looks  to  no  future  modi- 
fication or  change  of  the  decree.  No  such 
change  or  modification  was  possible  after  the 
term,  except  on  rehearing,  or  by  bill  of  re- 
view in  the  circuit  court  or  through  appeal  In 
the  Supreme  Court  So  far  as  the  court  below 
was  concerned,  the  decree  in  the  case  deter- 
mined the  principal  matter  in  controversy  be- 
tween the  parties,  and,  since  the  decree  could 
not  have  been  changed,  except  through  a  new 
and  distinct  proceeding,  it  determined  that 
matter  finally,  and  was  a  final  decree.  Dean 
V.  Nelson,  74  U.  8.  (7  WalL)  342,  345,  19  L. 
Ed.  94. 

As  ooaolitsiTe. 

A  final  decree  is  one  that  ''forever  put? 
an  entire  end  to  the  litigation  by  closing  the 
door  of  Justice  on  the  parties."  Cameals  v. 
Parker's  Adm'rs,  30  Ey.  (7  J.  J.  Marsh.)  455, 
471. 

••Final,"  as  used  in  13  Stat  536,  provid- 
ing that  if  a  debtor,  on  the  filing  of  a  petition 
by  a  sufficient  number  of  his  creditors  asking 
that  he  be  adjudged  a  bankrupt  admit  in 
writing  that  one-fourth  his  creditors  have  so 
petitioned,  the  court  if  satisfied  that  the 
admission  is  made  In  good  faith,  shall  so 
adjudge,  which  Judgment  shall  be  final,  means 
that  such  admission  ''shall  be  the  end  of  all 
inquiry  on  the  point  as  to  whether  the  re- 
quired number  and  amount  of  creditors  have 
petitioned.'*  In  re  Duncan  (U.  S.)  8  Fed.  Cas. 
1,8. 

The  word  "final,"  as  used  in  Act  April  16, 
1880,  providing  that  appeals  may  be  taken 
from  orders  affirming  the  formation  of 
swamp-land  districts,  and  that  the  Judgment 
of  the  Supreme  Court  shall  be  final,  is  syn- 
onymous with  "final  and  conclusive,"  and 
means  that  the  Judgment  shall  be  followed 
by  no  other  proceedings  determinative  of  the 
rights  of  the  parties  in  the  same  or  any  other 
court    Appeal  of  Blxler,  59  Cal.  550,  556. 

A  condition  in  a  contractor's  bond  bind- 
ing parties  to  the  payment  of  any  and  all 
Judgments  which  might  be  recovered  against 
the  property  Imports  that  the  Judgments  so 
rendered  must  be  final,  as  distinguished  from 
the  interlocutory  Judgment  A  Judgment 
which  is  the  complete  determination,  of  the 
rights  of  parties  to  the  suit  with  respect  to 
its  subject-matter,  leaving  no  further  ques- 
tion or  direction  for  after-determination  ex- 
cept such  as  may  be  necessary  to  carry  it  into 
effect  is  a  "final  Judgment"  It  is  true  that 
the  words  "final  Judgment"  are  often  used  to 
designate  a  Judgment  which  is  irreversible 
on  appeal,  or  one  from  which  no  appeal  will 
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He;  but  there  Is  nothing  In  this  bond  to  jus- 
tify such  an  extreme  construction.  The  word 
*'finar'  Is  not  used,  and  there  Is  not,  there- 
fore, any  possible  suggestion  that  It  meant  a 
Judgment  final  In  the  sense  which  was  be- 
yond the  reach  of  reversal.  Heagney  t.  Hop- 
kins, 52  N.  Y.  Supp.  207,  211,  28  Misc.  Rep. 
60& 

Same— As  to  court  reuderias  decision. 

The  word  "final"  means  conclusive  only 
as  to  the  action  of  the  court  rendering  the 
decision  under  Code  Civ.  Proa  I  039,  provid- 
ing that  an  appeal  may  be  taken  from  the 
final  Judgment  In  an  action.  Sharon  v.  Hill 
(U.  S.)  26  Fed.  837,  389. 

By  a  final  judgment  the  rights  of  the 
parties  In  respect  to  the  matter  litigated  are 
settled  and  concluded  as  far  as  the  court 
which  rendered  It  Is  concerned.  State  ex  reL 
St  Louis,  K.  ft  N.  W.  Ry.  Co.  t.  Klein,  41  S. 
W.  895,  897,  140  Mo.  602. 

A  final  order  or  judgment  either  terml* 
nates  the  action  Itself,  decides  some  matter 
litigated  by  the  parties,  or  operates  to  devest 
some  right  In  such  manner  as  to  put  it  out 
of  the  power  of  the  court  making  the  order, 
after  the  expiration  of  the  term,  to  place  the 
parties  In  their  original  position.  Chrlstman 
V.  Chess,  43  S.  W.  426,  102  Ky.  230  (citing 
Blackstone) ;  Helm  v.  Short,  70  Ey.  (7  Bush) 
623,  626;  Mercer  v.  Glass'  Ez'r,  12  S.  W.  194, 
89  Ky.  199;  Harrison  v.  Lebanon  Water- 
Works  Co.,  16  S.  W.  622,  91  Ey.  266,  84  Am. 
St  Rep.  180. 

Oosts— Must  bo  taxed* 

On  appeal  to  the  Circuit  Court  from  a 
decree  in  the  District  Court  for  the  payment 
of  money  the  Circuit  Court  afilrmed  the  judg- 
ment of  the  District  Court,  with  costs  to  be 
taxed,  from  which  judgment  the  respondent 
took  an  appeal.  After  the  appeal  another  de- 
cree was  rendered  by  the  Circuit  Court,  In 
which,  after  redtlng  the  former  decree  and 
taxation  of  costs.  It  was  decreed  In  form  that 
the  appellee  have  judgment  against  the  ap- 
pellant for  the  amount  decreed,  together  with 
costs,  amounting  to  a  sum  stated.  On  mo- 
tion to  dismiss  the  last  appeal  on  the  ground 
of  a  former  one  pending  In  the  same  case,  the 
court  held  that  under  the  circumstances  the 
first  decree  was  not  a  final  decree,  and  that 
It  was  the  first  appeal,  and  not  the  second, 
that  should  be  dismissed.  Wheeler  v.  Harris, 
80  U.  S.  (13  Wall.)  61,  62,  20  L.  Ed.  631. 

As  decision  on  matter  at  issne* 

"Final  judgment''  means  a  judgment  up- 
on the  matters  put  In  Issue  by  the  pleadings 
about  which  there  was  earnest  contention, 
and  not  a  judgment  In  matters  not  In  Issue 
nor  disputed.  Prelss  v.  Cohen,*  23  S.  B.  162, 
163,  117  N.  C.  64. 


As  determinatioa  of  particular  action. 

A  final  judgment  must  be  understood  as 
applying  to  all  judgments  and  decrees  which 
determine  the  particular  cause.  Weston  v. 
City  of  Charleston,  27  U.  S.  (2  Pet)  449,  464, 
7  L.  Ed.  481 ;  Hobnes  v.  Jennlson,  39  U.  S. 
(14  Pet)  540,  564,  10  L.  Ed.  579.  It  Is  not  re- 
quired that  such  judgment  shall  finally  decide 
upon  the  rights  which  are  litigated.  Weston 
V.  City  of  Charleston,  27  U.  S.  (2  Pet)  449, 
464,  7  L.  Ed.  481. 

A  final  judgment  means  not  a  final  deter- 
mination of  the  rights  of  the  parties  with 
reference  to  the  subject-matter  of  the  litiga- 
tion, but  merely  of  their  rights  with  reference 
to  a  particular  suit  It  Is  not  at  all  neces- 
sary that  the  judgment  should  be  upon  the 
merits  If  It  definitely  puts  the  case  out  of 
court.  Mutual  Reserve  Fund  Life  Ass'n  v. 
Smith,  48  N.  E.  208,  209,  169  111.  264,  61  Am. 
St  Rep.  172 ;  Mercer  v.  Glass'  Bx'r,  12  S.  W. 
194,  195,  89  Ky.  199;  Thomas  v.  Clark  County 
Nat  Bank,  46  S.  W.  73,  74,  103  Ky.  835. 
Thus,  where  a  judgment  was  rendered  In  the 
court  of  first  Instance,  and  the  defendant  filed 
a  complaint  In  the  district  court  to  annul  the 
judgment  on  the  ground  of  fraud,  etc.,  to 
which  an  answer  was  put  In,  and  the  cause 
tried  In  the  district  court,  and  judgment  given 
In  accordance  with  the  prayer  of  the  com- 
plaint, this  was  a  final  judgment.  Belt  v. 
Davis,  1  Cal.  134,  13a 

A  judgment  is  final  that  completely  dii«- 
poses  of  the  action.  To  make  It  final  It  is 
not  necessary  that  the  rights  of  the  parties 
should  be  finally  determined,  but  that  It  bo 
upon  the  merits.  It  Is  final  If  It  disposes  of 
that  particular  suit  In  which  It  Is  rendered. 
It  Is  held  by  the  Court  of  King's  Bench  In 
England  that  by  final  judgment  Is  understood 
not  a  final  determination  of  the  rights  of  the 
parties,  but  merely  of  the  particular  suit,  and 
an  order  quashing  an  Indictment  and  dis- 
charging the  defendant  is  a  final  judgment. 
State  V.  Logan,  1  Nev.  609,  614. 

"A  final  decree  Is  one  which  disposes  of 
the  cause,  either  sending  It  out  of  the  court 
before  a  hearing  is  had  upon  the  merits,  or, 
after  a  hearing  upon  the  merits,  decreeing 
either  In  favor  of  or  against  the  prayer  In  the 
bill;  either  of  which  puts  an  end  to  the 
cause."  Choteau  v.  Rice,  1  Minn.  24,  26  (Gil. 
8,  10). 

A  final  judgment  Is  such  as  at  once  puts 
an  end  to  the  action  by  declaring  that  the 
plaintiff  has  either  entitled  himself,  or  has 
not,  to  recover  the  remedies  sued  for.  Christ- 
man  V.  Chess,  43  S.  W.  426,  102  Ky.  230 
(quoting  Bl.  Comm.);  Turner  v.  Browder, 
57  Ky.  (18  B.  Mon.)  826,  826;  Helm  v. 
Short,  70  Ky.  (7  Bush)  823,  626;  Puller  v. 
Tuska,  17  N.  T.  Supp.  356,  357;  Annls  v. 
Bell,  64  Pac.  11,  12,  10  Okl.  647;  Trowbridge 
V.  Spinning,  62  Pac.  125,  130,  23  Wash.  48, 
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54L.R.A.2a4,83AiD.St  Rep.  806;  Na- 
coochee  B[ydraullc  Min.  Co.  v.  Davis,  40  Ga. 
309,  320.  The  distinguishing  mark  of  a  final 
Judgment  Is  Its  termination  of  the  Individual 
action.  Fuller  v.  Tuska,  17  N.  Y.  Supp.  356, 
357;  Mutual  Reserve  Fund  Life  Ass'n  v. 
Smith,  169  III.  264,  48  N.  E.  208,  209,  61  ^m. 
St  Rep.  172. 

A  final  judgment  has  been  defined  to  be 
a  judgment  which  determines  a  particular 
cause,  and  terminates  all  litigation  on  the 
same  right.  1  Kent's  Comm.  316.  Another 
definition  is  given  to  be  a  judgment  which 
cannot  be  appealed  from,  but  is  perfectly 
conclusive  as  to  the  matter  adjudicated  upon. 
Snell  V.  Bridgewater  Cotton  Gin  Mfg.  Co., 
41  Mass.  (24  Pick.)  300.  As  used  in  Code 
Civ.  Proc  S  642,  providing  that  an  appeal 
may  be  taken  from  a  final  judgment  in  any 
action.  It  means  judgments  which  finally 
determine  the  particular  suit,  without  refer- 
ence to  the  question  whether  or  not  It  de- 
termines the  final  rights  of  the  parties  to  the 
subject-matter  of  litigation.  In  this  country 
the  general  rule  seems  to  be  that  in  deter- 
mining a  question  whether  or  not  a  judg- 
ment is  final,  within  the  meaning  of  the  va- 
rious statutes  In  relation  to  appeals,  matters 
of  form  are  to  be  disregarded,  and  matters 
of  substance  alone  considered,  and  that  the 
judgment  is  final  If  it  disposes  of  the  action 
or  proceeding  in  which  it  is  made,  so  far  as 
the  court  which  made  it  is  concerned,  with- 
out reference  to  the  question  whether  the 
claim  of  the  parties  may  not  be  litigated  in 
some  other  action  or  proceeding.  Lalande 
V.  McDonald,  13  Pac  347,  848,  2  Idaho 
(Hash.)  307. 

A  final  judgment  is  such  a9  at  once 
puts  an  end  to  the  action  by  determining 
that  the  plaintiff  is  or  Is  not  entitled  to  re- 
cover, and  also  determining  the  amount  in 
debt  or  damages  to  be  recovered.  Appeal  of 
Mahoning  County  Bank,  32  Pa.  (8  Casey)  158, 
160. 

Decree  capable  of  enforcement* 

In  Forgay  v.  Conrad,  47  U.  S.  (6  How.) 
204,  12  L.  Ed.  404,  the  court  says:  "Where  a 
decree  decides  the  right  to  the  property  in 
contest,  and  directs  it  to  be  delivered  by  the 
defendant  to  the  complainant,  and  complain- 
ant is  entitled  to  have  the  decree  carried  im- 
mediately into  execution,  the  decree  must  be 
regarded  as  a  final  one  to  that  extent,  au- 
thorizing an  appeal."  United  States  v. 
Church  of  Jesus  Christ  of  Latter  Day  Saints, 
16  Pac  723,  724,  5  Utah,  394. 

A  decree  which  disposes  of  a  cause  with- 
out reserving  anything  for  further  considera- 
tion is  final.  Where  a  judge  rendered  a  de- 
cree in  vacation,  and  did  not  provide  that 
such  decree  should  not  take  effect  until  the 
next  term  of  court.  It  is  a  final  decree.  Unit- 
ed States  T.  Gwyn,  42  Pac  167,  169,  4  N.  M. 
(Gild.)  685. 


By  '*final  judgment,"  mentioned  in  St 
1784,  c  10,  S  3,  within  one  year  from  which 
scire  facias  must  be  served  upon  bail,  is 
Intended  the  first  judgment  on  which  plain- 
tiff may  sue  out  an  execution,  whether  the 
judgment  be  rendered  in  the  common  pleas 
or  Supreme  Court,  and  a  judgment  on  re- 
view is  not  necessarily  intended.  Swett  v. 
Sullivan,  7  Mass.  342,  347. 

A  decree  will  be  considered  as  final 
where  the  Issues  raised  by  the  pleading 
were  all  submitted  for  final  adjudication, 
and  as  entered  It  shows  that  the  court  passed 
on  and  adjudicated  all  the  merits  of  the  case, 
leaving  nothing  to  be  disposed  of  except  to 
carry  it  Into  effect,  though  by  Inadvertence 
no  time  was  prescribed  within  which  certain 
conveyances  therein  directed  were  to  be  ex- 
ecuted. Desvergers  v.  Parsons  (U.  S.)  60 
Fed.  143,  150,  8  C.  O.  A.  526. 

Under  a  statute  providing  that  the  jus- 
tice rendering  final  judgment  may  continue 
the  suit  for  further  hearing  on  the  defend- 
ant's application  to  tkke  the  debtor's  oath 
not  exceeding  12  days,  and,  if  the  debtor  is 
not  admitted  to  the  oath,  is  to  add  the  costs 
to  the  previous  judgment,  the  action  is  so 
open  to  the  justice  so  holding  jurisdiction 
over  It  after  the  day  on  which  judgment  was 
rendered  that  the  principal  may  be  surren- 
dered. The  statute  does,  indeed,  treat  the 
Judgment  as  previous,  but  clearly  it  keeps  it 
suspended^  and  the  court  is  still  open,  and 
no  execution  can  issue.  It  seems  to  be  but 
an  enlargement  of  the  court  day,  and  we  see 
no  reason,  when  continued  for  further  hear- 
ing, why  it  should  not  be  treated  In  the  same 
way  as  if  all  was  going  on  the  same  day. 
The  justice  may  take  the  surrender  as  well 
on  the  continued  day  as  the  court  day. 
Chase  v.  Holton,  11  Vt  347-349. 

Decree  as  to  part  of  parties. 

The  definition  of  a  final  judgment  by 
Bev.  St  p.  349,  |  158,  and  Id.  p.  360,  S  73, 
as  ''a  final  determination  of  the  rights  of 
the  parties  in  the  action,"  Involves  the  ne- 
cessity of  its  being  a  full  determination  of 
all  the  rights  of  the  parties  presented  by  the 
record.  Per  Flandrau,  J.  Deuel  y.  ELawke, 
2  Minn.  50,  67  (Gil.  37,  45). 

A  decree  dismissing  a  bill  in  equity  as 
to  one  of  several  defendants  sought  to  be 
jointly  charged  is  not  a  final  decree  from 
which  an  appeal  may  be  taken  to  the  Su- 
preme Court  Hohorst  v.  Hamburg-Amer- 
ican Packet  Co.,  13  Sup.  Gt  590,  591,  148 
U.  S.  262,  37  L.  Bd.  443. 

Where  a  decree  Is  made  as  to  one  of 
several  defendants  whose  interests  are  not 
at  all  connected  with  that  of  the  other  de- 
fendants, with  a  direction  for  the  payment 
of  the  costs  as  to  that  defendant,  such  ap- 
peal Is  final  as  to  him,  although  the  cause 
may  be  still  pending  in  the  court  ma  to  the 


FINAL  DECREE  OR  JUDGMENT      2781     FINAL  DECREE  OR  JUDGMENT 


rest     Royall's   Adm'r  y.  Johnson   (Va.)   1 
Rand.  421,  427. 

Where  all  the  defendants  answer  except 
one,  who  demurs  to  the  bill,  a  judgment  sus- 
taining a  demurrer  and  dismissing  the  bill 
as  to  such  demurring  thereof  is  not  final  for 
the  purpose  of  appeal  b;  complainant  Na- 
tional Bank  of  Roundout  v.  Smith,  15  Sup. 
Ct  358,  359,  156  U.  S.  330,  39  L.  Ed.  441. 

In  Batts'  Ann.  Civ.  St  art  1383,  a  judg- 
ment which  does  not  finally  dispose  of  all 
the  parties  to  the  suit  is  not  a  final  judg- 
ment Stewart  v.  Lenoir,  72  8.  W.  619,  31 
Tez.  OiT.  App.  470. 

Where  one  defendant  has  no  interest  In 
one  branch  of  the  proceeding,  and  the  de- 
cree is  final  as  to  all  matters  directly  af- 
fecting her,  while  it  is  merely  Interlocutory  as 
to  her  codefendant,  it  is,  as  to  her,  a  final 
judgment  from  which  an  appeal  wUl  lie. 
Rhodes  v.  Williams,  12  Nev.  20,  24. 

Deoree  as  to  part  of  questions. 

''A  judgment  that  is  condusive  on  any 
question  in  the  case  is  final  as  to  that  ques- 
tion. A  final  judgment  is  not  necessarily  the 
last  one  in  an  action."  Sharon  y.  Sharon,  7 
Pac.  456,  463,  67  Oal.  185. 

The  phrase  "final  judgment"  as  em- 
ployed in  a  statute  giving  an  appeal  from  a 
final  judgment  includes  any  judgment  In  its 
nature  final  and  separable  from  any  other 
judgment  that  may  be  rendered  In  the  ac- 
tion, although  not  finally  disposing  of  the 
action.  Bunnell  v.  Berlin  Iron  Bridge  Co., 
33  Atl.  533,  536,  66  Conn.  24;  Guarantee 
Trust  &  Safe-Deposit  Co.  v.  Philadelphia  B. 
&  N.  E.  R.  Co.,  38  Atl.  792,  793,  69  Conn. 
709,  38  L.  R.  A.  804. 

The  finality  of  a  decree  is  not  determined 
by  the  stage  of  the  suit  at  the  time  it  is 
rendered,  but  upon  whether  it  concludes  a 
party  in  imposing  on  him  a  liberty  or  depriv- 
ing him  of  a  right.  A  decree  which  may  fi- 
nally dispose  of  the  special  matter  then  be- 
ing liquidated,  and  was  binding  not  only 
upon  the  executor,  but  upon  the  cross-ap- 
pellants, was  a  final  decree.  Alexander  v. 
Bates,  28  South.  415,  419, 127  Ala.  328. 

A  decree  does  not  become  final  because 
it  settles  one  or  more  of  the  material  ques- 
tions involved  in  the  case,  if  any  other  ma- 
terial question  or  fact  remains  undisposed  of. 
Jenkins  v.  Wild  (N.  Y.)  14  Wend.  539.  542. 

A  bill  against  several  defendants  was 
dismissed  as  to  all  but  one  of  them,  and 
plaintiff  denied  relief  upon  all  but  one  item. 
In  determining  the  amount  of  which  the  case 
was  referred  to  a  master.  An  appeal  taken 
from  this  decree  was  dismissed  for  failure 
to  file  the  transcript  In  time.  The  master 
filed  his  report  which  was  confirmed,  and 
the  plaintiff  again  appealed.   It  was  held  that 


on  this  second  appeal  the  matters  adjudi- 
cated by  the  first  decree  could  not  be  con- 
sidered, for  it  was  a  final  decree^  since  it 
disposed  of  every  matter  In  contention  be- 
tween the  parties  except  as  to  the  amount 
of  one  item.  Hill  v.  Chicago  &  E.  R.  Co.,  11 
Sup.  Ct  690,  691,  140  U.  S.  52.  35  L.  Ed.  331. 

An  exact  definition  of  a  final  decree  ap- 
plicable to  all  cases  possible  to  arise  in  prac- 
tice is  not  easily  given.  It  Is  not  always 
necessary  to  dispose  of  the  entire  merits  of 
the  cause  and  all  the  parties  before  the  court 
as  a  necessity  to  a  final  decree  upon  certain 
particular  conceded  or  established  rights. 
Tucker  v.  TeU,  25  Ark.  420.  432. 

It  cannot  affect  the  finality  of  a  judg- 
ment that  the  cause  of  action  upon  which  it 
was  rendered  was  united  in  the  same  pe- 
tition with  other  causes  of  action  which  have 
not  yet  been  adjudicated.  Klever  v.  Seawall 
(U.  S.)  65  Fed.  373.  377,  12  C.  C.  A.  653. 

The  term  "final  decision,"  as  used  In  the 
statute  authorising  appeals  to  the  Circuit 
Court  of  Appeals  from  final  decisions,  does 
not  mean  necessarily  such  decisions  or  de- 
crees only  which  finally  determine  all  the 
issues  presented  by  the  pleading,  for,  while 
these  are  undoubtedly  final  decisions,  the 
terms  are  not  limited  to  them,  but  also  apply 
to  a  final  determination  of  a  collateral  mat- 
ter distinct  from  the  general  subject  of  litiga- 
tion affecting  only  the  parties  to  the  particu- 
lar controversy,  and  finally  settles  that  con- 
troversy. Thus  an  order  overruling  a  mo- 
tion by  the  owner  of  a  patent  to  be  dis- 
missed from  a  suit  for  Infringement  brought 
by  a  licensee  on  the  ground  that  the  suit 
had  been  brought  without  the  patentee*s  au- 
thority was  a  final  decision.  Brush  Electric 
Co.  V.  Electric  Imp.  Co.  (U.  S.)  61  Fed.  557, 
561,  2  a  a  A.  373. 

An  order  authorizing  receivers*  certifi- 
cates to  issue  to  cover  past  and  future 
expenses  incurred  in  operating  the  property 
under  the  receivership,  and  making  them  su- 
perior to  the  claims  of  interveners,  is  a  final 
order  from  which  an  appeal  lies.  Standley 
V.  Hendrie  &  Bolthoff  Mfg.  Co.,  55  Pac.  723. 
724,  £5  Colo.  376. 

"A  final  decree  is  one  which  determines 
and  disposes  of  the  whole  merits  of  the  cause 
before  the  court,  or  a  branch  of  the  cause 
which  is  separate  and  distinct  from  the  other 
parts  of  the  case,  reserving  no  further  ques- 
tions or  directions  for  future  determination, 
so  that  It  will  not  be  necessary  to  bring  the 
cause  or  that  separate  branch  of  the  cause 
again  before  the  court  for  further  decision." 
Teaff  v.  Hewitt,  1  Ohio  St  511,  620,  59  Am. 
Dec.  634;  Thomas  y.  Chicago  &  E.  Ry.  Co., 
139  Ind.  462,  39  N.  B.  44;  Needham  v.  Oil- 
laspy,  49  Ind.  245,  246;  Home  Electric  Light 
&  Power  Co.  v.  Globe  Tissue  Paper  Co.,  44 
N.  B.  191,  145  Ind.  824. 
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A  final  decree  Is  sach  a  one  as  settles 
and  adjudicates  the  questions  In  a  cause,  and 
a  decree  may  be  final  as  to  part  of  the  mat- 
ters in  litigation  and  interlocutory  as  to  the 
others.  Cook's  Heirs  t.  Bay,  5  Miss.  (4  How.) 
485,  48a 

A  final  order,  within  Bey.  St  18d8,  I 
3300,  authorizing  an  appeal  from  final  orders 
in  the  administration  of  decedents'  estates, 
Is  such  an  order  as  finally  disposes  of  the 
subject  as  to  which  the  order  is  made,  so 
that  the  parties  can  proceed  no  further  as 
to  that  branch  of  the  proceeding.  In  re  Wil- 
liamson's Estate,  72  Pac  2»  8,  26  Utah,  50; 
Park  V.  Furman,  Id. 

There  can  be  but  one  ''final  Judgments  in 
an  action,  and  that  is  one  which  in  effect 
ends  the  suit  in  the  court  in  which  It  is  en- 
tered, and  finally  determines  the  rights  of 
the  parties  in  relation  to  the  matter  in  con- 
troversy. And  a  Judgment  disposing  of  only 
one  of  the  defenses  to  an  action  Is  not  final. 
Stockton  Gombined  Harvester  &  Agricultural 
Works  y.  Glens  Falls  Ins.  Go^  83  Pac  833, 
637,  98  GaL  667. 

EIFeot  of  appeal. 

A  Judgment  in  a  state  court  against  a 
bankrupt,  which  has  been  duly  appealed  from 
by  him,  is  not  a  final  Judgment,  under  Bankr. 
Act  1867,  S  21,  declaring  that  no  creditor 
shall  be  allowed  to  prosecute  to  final  Judg- 
ment any  suit  at  law  or  in  equity  against 
the  bankrupt  until  the  question  of  the  debtor's 
discharge  shall  have  been  determined.  In  re 
Metcalf  (U.  S.)  17  Fed.  Gas.  172, 173. 

Effect  of  reyersaL 

"The  Judgment  which  was  reversed, 
while  it  remained  unreversed^  was  undoubt- 
edly what  is  technically  termed  a  'final  Judg- 
ment* in  the  suit  in  which  It  was  rendered, 
as  contradlstinguiBhed  from  what  is  called 
an  Interlocutory  Judgment*  (8  Bl.  Gomm. 
398);  and,  if  it  had  not  been  reversed,  It 
would  have  continued  to  be  a  final  Judgment, 
because,  in  the  words  of  Blackstone's  defini- 
tion of  final  Judgment,  it  would  have  put  an 
end  to  the  action.  •  •  •  The  action  in 
which  It  was  rendered  would  have  been  com- 
pletely and  absolutely  terminated  thereby. 
If,  however,  in  consequence  of  its  being  re- 
versed, it  did  not  put  an  end  to  the  action, 
it  was  not,  by  the  very  terms  of  the  defini- 
tion, a  final  Judgment  Now,  it  is  very  clear 
that,  when  that  Judgment  was  reversed,  it 
ceased  to  be  a  Judgment  of  any  description, 
because  the  efTect  of  such  reversal  was  whol- 
ly to  vacate  and  annul  it"  Allen  v.  Adams, 
17  Gonn.  67,  72. 

Entry  knd  record. 

A  final  Judgment  is  as  final  when  it  Is 
pronounced  by  the  court  as  when  it  is  en- 
tered and  recorded  by  the  derk  as  required 
by  statute.    It  Is  the  act  of  the  court  which 


renders  the  Judgment  final,  and  not  that  of 
the  clerk.  Galifomia  State  Tel.  Oo.  v.  Pat- 
terson, 1  Nev.  150,  166. 

Within  the  meaning  of  a  statute  pro- 
viding "that  the  defendant  may  at  any  time 
before  final  decree  be  allowed  to  file  his 
answer  or  plea  or  demurrer,"  a  decree  can- 
not be  said  to  be  complete  and  final  until 
entered  in  the  order  book.  In  this  case  it 
seems  that  the  court  had  received  the  case 
when  submitted  for  decision,  bad  examined 
the  papers,  and  settled  the  terms  of  the  de- 
cree, and  a  decree  had  been  prepared  and 
considered  by  the  court,  and  directed  to  be 
entered  in  the  order  book,  but  before  it  had 
been  entered,  and  on  the  same  day  It  was 
directed  to  be  entered,  the  answer  was  ten- 
dered, and  it  was  held  that  the  answer  must 
be  received.  Bean  v.  Simmons  (Va.)  8  Grat 
389,  392. 

Under  a  statute  providing  that  after 
final  Judgment  in  an  action  to  recover  lands 
and  tenements  the  defendant  shall  within  48 
hours  after  such  Judgment  file  a  complaint 
against  the  plaintiff  for  so  much  money  as 
the  lands  and  tenements  are  made  better  by 
Improvements  erected  by  defendant  it  la 
held  that  the  term  "final  Judgment!'  does  not 
mean  the  entry  of  the  final  Judgment  in  the 
clerk's  ofilce,  but  was  Intended  to  express 
the  Idea  of  a  final  determination  of  the 
rights  of  the  parties  to  the  land,  and  conse- 
quently contemplated  the  verdict  as  the  final 
Judgment  of  the  rights  of  the  parties  to  the 
land,  or  at  least  assumed  that  the  final  Judg- 
ment would  be  promptly  entered  after  rendi- 
tion of  the  verdict  Hence  it  is  held,  where 
claim  for  betterments  was  made  on  the  day 
of  the  entry  of  the  final  Judgment  but  four 
years  after  the  verdict  was  rendered,  no 
claim  for  the  betterments  could  be  main- 
tained. Godfrey  y.  Fielding,  21  &  a  313, 
817. 

Gomp.  Laws,  f  6024,  provides  that  a 
Judgment  is  the  final  determination  of  the 
rights  of  the  parties  in  the  action,  and  sec- 
tion 6096  provides  that  Judgment  on  an  is- 
sue in  law  or  fact,  or  upon  confession,  or 
upon  failure  to  answer,  may  be  entered  by 
the  clerk  upon  an  order  of  the  court  or  the 
Judge  thereof.  Sections  6101,  6102,  provide 
that  the  clerk  shall  keep  a  book  called  the 
"Judgment  book,''  in  which  shall  be  entered 
the  Judgment,  clearly  specifying  the  relief 
granted  or  other  determination  of  the  action. 
Section  6323  provides  that  every  direction  of 
a  court  or  Judge  made  or  entered  in  writing, 
and  not  included  in  a  Judgment  Is  denomi- 
nated an  order;  and  section  6324  provides 
that  an  application  for  an  order  is  a  motion. 
Held  that,  under  such  provision  and  further 
provisions  in  regard  to  the  making  of  the 
Judgment  roll  and  the  Judgment  docket  a 
final  Judgment  does  not  become  such,  and 
has  no  force  or  effect,  until  entered  by  the 
clerk  in  the  Judgment  book,  and  that  an  or- 


FINAL  DBCBEE  OR  JUDGMENT  2783  FINAL  DECREE  OR  JUDGMENT 


der  of  the  district  court  not  so  entered*  and 
made  upon  motion,  that  an  appeal  "be  and 
the  same  is  hereby  dismissed,"  did  not  con- 
stitute a  final  judgment  from  which  an  ap- 
peal could  be  taken,  but  was  a  mere  order. 
It  did  not  constitute  <*flnal  determination  of 
the  rights  of  the  parties  In  the  action,"  be- 
cause it  looked  forward  to  further  proceed- 
ings. In  re  Weber,  59  N.  W.  523,  524,  4  N. 
D.  119. 

In  civil  cases  at  law,  by  "final  Judgment" 
is  meant  the  adjudication  which  finally  dis- 
poses of  or  determines  the  case  in  the  court 
of  original  Jurisdiction  having  power  to  ex- 
amine and  determine  the  case  upon  its  merits 
in  favot*  of  the  one  side  or  the  other,  as  the 
result  may  be,  and,  if  for  the  plaintiff,  de- 
clares the  nature  and  extent  of  his  recovery, 
and  entitles  him  to  his  execution  for  the  en- 
forcement and  satisfaction  of  the  same,  and, 
If  for  the  defendant  declares  that  the  plain- 
tiff shall  take  nothing  by  his  suit,  and  that 
the  defendant  shall  no  longer  be  detained  In 
court  and  awards  the  defendant  his  costs 
against  the  plaintiff.  But  in  criminal  cases 
the  entry  in  such  a  court  of  the  sentence  upon 
the  verdict  of  guilty  Is  the  final  Judgment 
State  V.  Newman,  3  South.  467,  469,  24  Pla. 
83. 

To  constitute  a  final  Judgment  the  rec- 
ord must  not  only  IndWte  that  an  adjudica- 
tion took  place,  but  the  entry  must  have 
been  Intended  as  the  entry  of  a  Judgment 
Thus  tested,  a  final  Judgment  will  show  in 
Intelligible  language  a  determination  of  the 
rights  of  th3  parties  to  the  action,  what  re- 
lief has  been  granted,  if  any,  or  that  de- 
fendant has  been  dismissed  without  day.  In 
re  People's  Sav.  Bank  (Colo.)  71  Pac.  397. 

Ezpiratioa  of  time  for  new  trIaL 

A  decree  which  controls  and  governs  Is 
a  final  decree,  and  no  Judgment  or  decree 
can,  under  our  system,  be  said  to  be  final 
until  the  time  prescribed  by  law  in  which 
a  motion  for  a  new  trial  may  be  made  or  a 
writ  of  error  seeking  to  set  aside  such  Judg- 
ment has  expired.  People's  Bank  v.  Mer- 
chants' &  Mechanics'  Bank.  42  8.  E.  490, 492, 
116  Ga.  279. 

FomiAl  requisites. 

A  final  Judgment  according  to  the  test  of 
Code  Practice  (article  939  et  seq.)i  includes 
a  Judgment  deciding  all  points  In  controversy 
between  the  parties,  which  has  been  duly 
signed  by  the  trial  Judge.  Cassard  v.  Tracy, 
27  South.  368^  874,  52  La.  Ann.  835,  49  L.  B. 
A.  272. 

Where,  on  an  Indictment  there  was  no 
plea  of  not  guilty,  but  a  special  plea  that 
the  law  under  which  the  defendant  was  In- 
dicted had  been  repealed  since  the  commis- 
sion of  the  offense,  and  no  trial  could  be  had, 
and  there  was  a  trial  by  the  court  but  the 
records  show  nothing  but  a  finding  of  guilty, 


and  no  sentence  was  pronounced,  It  was  held 
that  there  was  no  final  Judgment  to  sustain 
an  appeal.    Fleet  v.  State  (Md.)  21  Ati.  367. 

A  Judgment  is  as  final  when  pronounced 
by  the  court  as  when  entered  and  recorded 
by  the  clerk.  When  the  court  announced 
in  handing  down  an  opinion  th^t  the  Judg- 
ment of  the  lower  court  was  reversed,  for 
Instance,  to  all  intentional  purposes  the  Judg- 
ment became  finaL  Hammer  v.  Downing,  65 
Pac  990,  39  Or.  504. 

A  final  decree  Is  that  which  fully  de- 
cides and  disposes  of  the  whole  cause,  leav- 
ing no  further  questions  for  the  future  con- 
sideration and  Judgment  of  the  court  A 
decree  becomes  final  when  formally  drawn, 
adopted  by  the  court  and  placed  on  file  as  a 
Judgment  of  the  court  A  mere  order  for  a 
decree  before  It  Is  extended  In  due  form  and 
In  apt  and  technical  language  Is  not  a  final 
decree.  Gllpatrick  y.  GUdden,  19  Atl.  166, 
167,  82  Me.  201. 

A  final  Judgment  Is  the  declaration  of 
the  court  entered  of  record, .showing:  (1) 
The  title  and  number  of  the  case;  (2)  that 
the  case  was  called  for  trial,  and  that  the 
parties  appeared;  (3)  the  plea  of  the  defend- 
ant; (4)  the  •  selection,  impaneling,  and 
swearing  of  the  Jury;  (5)  the  submission  of 
the  evidence;  <6)  that  the  Jury  was  charged 
by  the  court;  {7)  the  return  of  the  verdict; 
(8)  the  verdict;  (9)  In  the  case  of  a  convic- 
tion, that  It  Is  considered  by  the  court  that 
the  defendant  Is  adjudged  to  be  guilty  of 
the  offense  as  found  by  the  Jury,  or,  in  case 
of  acquittal,  that  defendant  be  discharged; 
(10)  that  the  defendant  be  punished  as  has 
been  determined  by  the  Jury,  In  cases  where 
they  have  the  rl^t  to  determine  the  amount 
of  the  duration  and  the  place  of  punishment 
In  accordance  with  the  nature  and  terms  of 
the  punishment  prescribed  In  the  verdict. 
Code  Cr.  Proc.  Tex.  1895,  art  831.  Under 
this  definition  a  sentence  did  not  contain  a 
final  Judgment  which  recited  that  there  ap- 
pearing In  open  court  the  district  attorney 
and  the  defendant  who  on  a  former  day  of 
the  term  (designating  such  day)  had  been 
tried  and  convicted  of  arson  by  a  Jury,  etc., 
and  reciting  further  that  no  legal  objection 
being  made  by  the  defendant  why  sentence 
should  not  be  pronounced  against  him,  more 
than  two  days  having  passed  since  the  re- 
turn of  the  verdict  of  the  Jury  finding  him 
guilty  of  the  crime  of  arson  preferred  against 
him  by  a  bill  of  indictment  by  the  grand  Ju- 
ry, etc.,  "It  Is  therefore  the  order  of  this 
court  that  the  defendant  P.,  be  sentenced 
to  five  years*  Imprisonment  etc.,  In  accord- 
ance with  the  verdict  of  the  Jury  aforesaid 
and  the  Judgment  of  the  court"  Pennington 
T.  State,  11  Tex.  App.  281,  282. 

Future  oonflrmatioa  of  master's  report. 

A  decree  Is  not  final  as  long  as  anything 
remains  to  be  done  In  the  case  upon  which 
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the  action  of  the  court  may  be  invoked. 
Hence,  where  nnder  a  bill  there  was  a  de- 
cree for  the  amount  dne,  but  property  re- 
mained to  be  sold  which  of  necessity  requir- 
ed a  decree  of  confirmation,  and  further  ac- 
tion by  the  chancellor,  such  decree  was  not 
a  final  one.  Taylor  r.  Badouz  (Tenn.)  58  S. 
W.  919,  927. 

A  final  judgment  denotes  the  final  deter- 
mination of  a  substantial  right  for  which  the 
action  was  brought,  and  is  not  necessarily 
the  last  Judgment  rendered  in  a  case.  *  Thus, 
where  a  court  of  equity  determines  the  rights 
of  the  parties  to  the  land  in  question,  and 
orders  an  account  to  be  taken  of  rents  and 
profits,  such  judgment  is  a  final  judgment, 
notwithstanding  a  supplemental  judgment 
will  be  required  on  returning  of  the  account 
McMurray  v.  Day,  28  N.  W.  476,  477,  70 
Iowa,  671.  It  is  not  necessarily  the  last  or- 
der in  the  case,  as  orders  sometimes  fol- 
low for  the  purpose  of  executing  that  which 
the  decree  has  determined.  Ames  v.  Ames, 
148  111.  321,  36  N.  E,  110.  And  so,  where  in 
a  partition  suit  the  rights  of  the  parties 
were  finally  settled  by  decree,  and  at  a  later 
term  the  decree  was  entered  approving  the 
master's  report,  and  directing  conveyance 
and  the  distribution  of  the  proceeds  to  the 
parties  entitled  to  same,  the  former  decree 
was  the  final  decree.  Rhodes  v.  Rhodes,  50 
N.  B.  170,  172  111.  187. 

A  decree  is  only  considered  as  final 
where  all  the  material  facts  in  the  cause 
have  been  ascertained,  so  as  to  enable  the 
court  to  understand  and  decide  upon  the 
merits.  Under  this  definition  a  decree  was 
not  a  final  decree  which  required  an  account 
to  be  stated  by  the  prothonotary  of  the  court, 
and  providing  further  that,  "if  either  party 
objects  to  any  item  charged  or  discharged, 
stated  by  the  prothonotary,  it  is  to  be  re- 
ferred to  the  court,  who  will  decide  upon 
it  before  the  final  decree."  McGoy  r.  Porter 
(Pa.)  17  Serg.  &  R.  59,  60. 

In  chancery  a  decree  is  interlocutory 
whenever  an  inquiry  as  to  the  matter  of  law 
or  fact  is  directed  preparatory  to  a  final  de- 
cision. And  when  a  decree  finally  decides 
and  disposes  of  the  whole  merits  of  the  case, 
reserves  no  further  questions  and  direction  for 
the  future  judgment  of  the  court,  so  that  it 
will  not  be  necessary  to  bring  the  case  again 
before  the  court  for  its  final  decision,  it  is  a 
final  decree.  Therefore,  where  a  case  was  re- 
ferred to  a  master  to  take  an  account  of  the 
rents  and  profits  upon  evidence  and  from  an 
examination  of  the  parties,  and  to  make  or 
not  to  make  allowances  affecting  the  rights 
of  the  parties,  and  to  report  his  result  to  the 
court,  this  was  not  a  final  decree.  Beebe  v. 
.Russell,  60  U.  8.  (19  How.)  283,  15  L.  Ed. 
668. 

A  decree  is  final  which  terminates  the 
litigation  between  the  parties  on  the  merits 


of  the  case,  fixes  their  rights  and  liabilities, 
and  leaves  nothing  to  be  done  but  to  exe- 
cute it,  although  the  case  may  be  referred 
to  a  master  to  state  an  account  or  to  de- 
termine questions  incidental  to  its  execution. 
Thus  a  decree  which  orders  a  judicial  sale  of 
specific  property  under  which  a  title  may 
pass  beyond  the  control  of  the  court  is  final 
although  it  contains  a  provision  referring  the 
case  to  a  master  to  state  an  account  between 
the  parties  preparatory  to  the  application  of 
the  proceeds  and  the  adjudication  of  the 
costs,  and  an  order  which  absolutely  confirms 
such  sale  is  equally  final.  Ghase  v.  Driver 
(U.  S.)  92  Fed.  780,  785,  34  G.  G.  A.  668. 

Future  jndioial  aotion. 

"A  final  decree  is  that  which  does  not  re- 
serve the  consideration  of  the  points  of  eq- 
uity arising  on  the  determination  of  the  legal 
rights  of  the  parties,  or  of  the  further  di- 
rections consequent  on  the  coming  in  of  the 
master's  report,  or  the  costs  of  the  suit  It 
is  that  which  decides  the  whole  merits  of 
the  case,  and  reserves  no  further  questions  or 
directions  for  the  future  judgment  of  the 
court  A  decree  is  final  when  it  settles  the 
whole  controversy."  Ex  parte  Grittenden,  10 
Ark.  (5  Eng.)  333,  368. 

A  judgment,  though  upon  the  merits, 
or  determining  some  pubstantlal  right  which 
leaves  necessary  further  judicial  action  be- 
fore the  rights  of  the  parties  are  settled,  is 
not  final.  State  ex  rel.  St  Louis,  K.  &,  N. 
W.  Ry.  Go.  V.  Klein,  41  S.  W.  895,  897,  140 
Mo.  502. 

A  decree  is  not  the  less  final  in  its  na- 
ture because  some  future  order  of  the  court 
may  possibly  become  necessary  to  carry  such 
final  decree  into  effect  Texas,  S.  F.  &  N.  R. 
Go.  V.  Orman,  9  Pac.  253,  256,  3  N.  M.  (Gild.) 
308  (citing  Mills  v.  Hoag,  7  Paige,  19;  Stovall 
V.  Bank,  77  U.  8.  [10  Wall.]  583,  19  L.  Ed. 
1036). 

An  order  made  upon  the  accounting  of  a 
guardian,  which  merely  finds  that  a  certain 
sum  is  in  his  hands,  and  which,  as  adminis- 
trator, he  is  directed  to  retain  in  his  bands 
subject  to  the  further  order  of  the  court,  is 
not  a  final  judgment  or  decree  from  which 
an  appeal  may  be  taken.  Gar  swell  y.  Spen- 
cer, 44  Ala.  204^  208. 

A  decree  determining  that  plaintHfs,  as 
holders  of  stock  in  defendant  company,  are 
entitled  to  vote  it  at  stockholders'  meetings, 
and  that  at  the  preceding  election  they  were 
forcibly  prevented  from  voting  it,  and  ap- 
pointing a  master  to  conduct  an  adjourned 
meeting,  and  requiring  the  master  to  report 
to  the  court  the  proceedings  of  the  meeting 
and  the  count  of  the  votes  as  directed  to  be 
taken,  also  the  objections  to  the  vote  of  any 
stockholders,  the  facts  thereof,  and  the  de- 
cision of  the  master  thereon,  is  not  a  final 
decree  and  appealable.    National  Transit  Oo. 
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T.  United  States  Pipe  Line  Co.,  36  Atl.  724, 
725,  180  Pa.  224. 

Where  a  decree  decides  the  right  to 
property  in  contest,  and  directs  it  to  be  de- 
livered up  or  sold,  and  the  plaintiff  Is  enti- 
tled to  have  it  carried  into  immediate  execu- 
tion, it  is  a  final  decree  to  that  extent,  al- 
though it  may  be  necessary  by  a  further  bill 
to  adjust  the  account  between  the  parties. 
Forgay  v.  Conrad,  47  U.  S.  (6  How.)  201,  206, 
12  L.  Ed.  404;  Thomson  y.  Dean,  74  U.  S. 
(7  Wall.)  342,  19  L.  Ed.  94.  A  Judgment  Is 
only  interlocutory  when  Inquiry  is  directed 
by  it  as  to  a  matter  of  law  or  fact  preparato- 
ry to  a  final  adjudication  of  the  rights  of  the 
parties.  Beebe  v.  Russell,  60  U.  S.  (19  How.) 
283,  16  L.  Ed.  668.  Under  these  principles  a 
decree  adjudicating  a  party's  proportionate 
interest  of  land  and  directing  a  reference  to 
a  master,  who  is  to  report  at  a  subsequent 
term,  when  the  court  will  determine  what 
amount  shall  be  charged  as  a  lien  on  the  sev- 
eral interests,  and  whether  there  shall  be  a 
sale  to  satisfy  the  liens,  is  not  a  final  decree 
from  which  an  appeal  can  be  taken.  Davie 
v.  Davie,  52  Ark.  224,  12  8.  W.  558,  20  Am« 
St  Rep.  170. 

A  decree  of  foreclosure  and  order  of  sale 
is  a  final  decree,  and  appealable,  though  a 
reference  to  the  master  is  ordered  to  ascer- 
tain the  amount  due,  as  by  such  decree  every 
issue  involving  the  rights  of  the  parties  was 
<K>nclusively  determined,  the  order  to  deter^ 
mine  the  amount  being  merely  an  interlocu- 
tory order  In  the  matter  of  account  Wallace 
T.  Carter,  11  S.  B.  97,  98,  32  8.  C.  314. 

A  decree  of  foreclosure  which  overruled 
the  defense  of  an  appellant  in  a  cross-bill, 
and  declares  that  the  appellee  is  the  holder 
and  owner  of  the  debt  secured  by  the  deed  of 
trust  but  refers  the  case  to  an  auditor  to  as- 
certain the  amount  due  upon  the  debt  the 
amount  due  certain  Judgment  and  Hen  cred- 
itors, the  existence  and  priorities  of  liens, 
and  the  claims  for  taxes  in  arrears,  is  not  a 
final  decree,  though  the  court  find  the 
amount  due  appellee  largely  exceeds  the 
value  of  the  property  as  a  foundation  for  an 
order  appointing  a  receiver.  Grant  v.  Phoe- 
nix Mut  Life  Ins.  Co.,  1  Sup.  Ct  414,  415,  106 
U.  S.  429,  27  L.  Ed.  237. 

A  decree  of  foreclosure  and  sale  is  not 
final  in  the  sense  which  allows  an  appeal 
from  it  so  long  as  the  amount  due  upon  the 
debt  must  be  determined,  and  the  property 
to  be  sold  ascertained  and  defined.  North 
Carolina  R.  Co.  v.  Swasey,  90  U.  8.  (23  Wall.) 
405,  410,  23  L.  Ed.  136. 

"A  decree  never  can  be  said  to  be  final 
where  it  is  impossible  for  the  party  in  whose 
favor  the  decision  is  made  ever  to  obtain 
any  benefit  therefrom  without  again  setting 
the  cause  down  for  hearing  before  the  court 
•upon  the  equity  reserved  upon  the  coming 


in  and-  confirmation  of  the  report  of  the 
master  to  whom  it  is  referred  to  ascertain 
certain  facts  which  are  absolutely  necessa- 
ry to  be  ascertained  before  the  case  is  finally 
disposed  of  by  the  court  or  which  the  chan- 
cellor thinks  proper  to  have  ascertained  be- 
fore he  grants  any  relief.  But  if  the  de- 
cree not  only  settles  the  rights  of  the  party, 
but  gives  all  the  consequential  directions 
which  will  be  necessary  to  finally  dispose  of 
the  cause  upon  the  mere  confirmation  of  the 
report  of  the  master  by  a  common  order  in 
the  registeir's  office,  it  is  a  final  decree. 
Johnson  v.  Everett  (N.  Y.)  9  Paige,  636,  638; 
Coithe  y.  Crane  (N.  Y.)  1  Barb.  Ch.  21,  23. 

A  final  decree  is  not  necessarily  the  last 
decree  rendered,  by  which  all  proceedings  in 
a  case  are  terminated,  and  nothing  is  left 
open  for  the  future  Judgment  of  the  court; 
but  it  is  a  decree  which  determines  the  sub- 
stantial merits  of  the  controversy,  all  the 
equities  of  the  case,  though  there  may  re- 
main a  reference  to  be  had,  or  the  adjust- 
ment of  some  incidental  or  dependent  mat- 
ter. Schneider  v.  Patton.  75  8.  W.  155,  169, 
175  Mo.  684  (citing  Black,  Judgm.;  Walker 
y.  Crawford,  70  Ala.  567). 

Much  controversy  has  arisen  In  refer- 
ence to  those  decrees  which,  while  settling 
the  general  equities  of  the  case,  leave  some- 
thing for  future  action  or  determination; 
and  the  true  rule  seems  to  be  that  if  that 
which  remains  to  be  done  or  decided  will  re- 
quire the  action  or  consideration  of  the  court 
before  the  rights  involved  in  the  decree  can 
be  fully  and  finally  disposed  of,  the  decree  is 
interlocutory;  but  it  is  none  the  less  final 
if,  after  settling  the  equities,  it  leaves  a  ne- 
cessity for  some  future  action  or  direction  of 
the  court  in  execution  of  the  decree  as  it 
stands.  From  an  examination  of  the  cases 
it  seems  to  be  well  settled  that  a  Judgment 
may  be  final  if  it  ascertains  and  fixes  all 
the  rights  of  the  parties,  although  a  reference 
may  be  made  to  a  master  for  the  purpose  of 
ascertaining  facts  which  are  essential  to 
carry  the  Judgment  Into  execution.  If  the 
acts  of  the  master  are  ministerial,  and  not 
Judicial,  or  if  all  the  consequential  direc- 
tions growing  out  of  the  Judgment  are  given 
in  the  decree  itself,  and  may  be  carried  out 
without  further  Judicial  action,  the  decree  is 
final,  and  not  interlocutory.  Denison  &  N. 
Ry.  Co.  V.  Raney-Alton  Mercantile  Co.,  53  S. 
W.  496.  504,  3  Ind.  T.  104. 

A  decree  which  distinctly  rejects  the  the- 
ory upon  which  plalntilTs  suit  is  based, 
which  is  put  in  issue  by  the  pleadings,  is 
final,  although  it  leaves  the  question  of  the 
special  rights  thereunder  to  be  subsequently 
determined  from  time  to  time,  as  changed 
circumstances  may  render  it  necessary.  8an- 
ders  y.  Bluefleld  Waterworks  &  Improve- 
ment Co.  (U.  8.)  106  Fed.  587,  591,  45  C.  a 
A.  475. 
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Future  mlaiiterial  aetloB. 

A  decree  Is  final  which  diBpases  of  all 
questions  presented  for  decision  in  a  canse^ 
and  gives  all  the  relief  to  which  under  the 
pleadings  and  proof  the  parties  are  entitled. 
A  decree  for  a  want  of  answer  entered  against 
the  defend&iit  for  the  amount  due  on  pur- 
chase-money bonds,  a  commissioner  being  ap- 
pointed to  make  the  sale,  was  not  a  final  de- 
cree. Spilman  r.  Gilpin,  25  S.  B.  1004,  1007» 
93  Va.  e98. 

A  decree  is  final  for  the  purposes  of  ap- 
peal when  it  terminates  the  litigation  be- 
tween the  parties,  and  leaves  nothing  to  be 
done  but  to  enforce  by  execution  what  has 
been  determined.  Thus,  where  a  decree  set- 
tles every  dispute  between  the  parties,  and 
leaves  nothing  to  be  done  but  to  complete  the 
sale  under  the  foreclosure  proceedings  in 
the  state  court,  and  hand  over  to  complain- 
ant any  surplus  there  may  be  after  satisfying 
the  mortgage  debt,  it  is  a  "final  decree."  Ex 
parte  Norton,  2  Sup.  Ct  490,  483,  106  U.  S. 
237,  27  L.  Bd.  700;  Ray  v.  Law.  7  U.  S.  (3 
Cranch)  179,  2  L.  Ed.  404;  Milwaukee  &  M. 
Ry.  Co.  V.  Soutter,  60  U.  S.  (2  Wall.)  440,  17 
L.  Ed.  800;  Ex  parte  Branch  &  Ck).,  63  Ala« 
383,  386.  But  in  other  respects  it  is  inter- 
locutory. Nutt  V.  Cuming,  49  N.  E.  880,  881, 
155  N.  Y.  309;  Central  Trust  Co.  v.  Western 
N.  C.  R.  Co.  (U.  S.)  89  Fed.  24,  26. 

A  decree  is  final  which  is  conclusive  as 
to  the  subject  or  object  of  it,  and  which  de- 
termines the  rights  of  the  parties  as  to  it 
A  decree  under  a  bill  for  the  sale  of  mort- 
gaged property  ordering  payment  of  a  sum 
of  money  to  plaintiffs,  that  a  master  or  trus- 
tee sell  the  premises,  and  permitting  the  case 
to  pend  In  the  court  awaiting  the  master's 
report,  is  a  final  decree,  which  may  be  ap- 
pealed from.  Lohman  v.  Cox,  56  Pac.  286, 
288,  9  N.  M.  603;  Baker  v.  Lehman  (Ohio) 
Wright,  622,  523. 

A  Judgment  dissolving  a  partnership  and 
directing  a  sale  of  the  partnership  property 
and  a  division  of  the  proceeds^  giving  direc- 
tions for  tLe  distribution,  is  a  final  Judg- 
ment within  a  statute  allowing  interest  up- 
on ''final  money  Judgments."  It  adjudges 
that  a  certain  sum  of  money  is  due  to  the 
plaintiff,  and  determines  the  whole  matter 
in  litigation;  leaving  nothing  to  be  done  ex- 
cept to  execute  the  decree  by  a  sale  of  the 
property  and  distribution  of  the  proceeds  in 
the  r?anner  fixed  by  the  de?ree  itself.  This 
is  a  mere  ministerial  duty.  Clark  v.  Dun- 
nam,  46  Cal.  204,  206,  208. 

Future   stating  of   aeeouat  ov  assess- 
laeiLt  of  damages. 

A  decree  making  an  injunction  perpet- 
ual, but  leaving  some  matters  of  account 
open  for  further  consideration,  upon  which 
the  parties  go  on  to  take  further  proof,  is  not 
a  ''final  decree.**    Brown  t.  Swann,  84  U.  S. 


(9  Pet)  If  9  L.  Ed.  29;  Keystone  Manganese 
it  Iron  Co.  V.  Martin,  10  Sup.  Ct  32,  33,  132 
U.  S.  91,  33  L.  Ed.  275;  Humiston  v.  Stain- 
thorp,  69  U.  S.  (2  Wall.)  106^  17  L.  Ed.  905; 
Standard  Elevator  Co.  v.  Crane  Elevator 
Co.  (U.  S.)  76  Fed.  767,  773,  22  C.  C.  A.  549; 
Raymond  v.  Royal  Baking  Powder  Co.  (U. 
S.)  76  Fed.  465,  466,  22  O.  0.  A.  276. 

Where  the  issues  have  been  submitted  to 
a  Jury,  and  they  render  a  verdict,  but  the 
court  did  not  proceed  to  give  final  Judgment, 
but,  deeming  an  accounting  necessary,  made 
an  order  directing  the  clerk  to  make  a  state- 
ment, such  ordtf  is  not  a  final  order.  Black- 
well  V.  McCaine,  11  &  B.  860,  861«  106  N.  C. 
460. 

Where,  in  a  suit  by  a  stockholder  against 
a  corporation  and  its  officers,  the  Judgment 
provides  for  the  taking  of  an  account,  this 
does  not  destroy  its  effect  as  a  "final  Judge- 
ment" where  it  terminated  the  entire  contro- 
versy in  the  court  below  upon  the  merits, 
and  every  matter  in  issue  was  settled  by  it. 
Neall  V.  mil,  16  CaL  145,  148,  76  Am.  Dec. 
508. 

In  a  proceeding  on  a  petition  for  the 
condemnation  of  a  right  of  way  a  Judgment 
sustaining  a  demurrer  to  an  answer  filed  by 
defendant,  which  leaves  proceedings  for  ai>- 
pointment  of  a  commission  and  the  assess- 
ment of  damages  still  to  be  taken  by  the 
court,  is  not  a  "final  Judgment"  Postal  Tel- 
egraph Cable  Co.  v.  Southern  Railway  Co.  (U. 
S.)  90  Fed.  211,  212. 

An  order  appointing  commissioners  to 
tlx  a  Just  compensation  for  land  proposed  to 
be  taken  in  condemnation  proceedings  is  not 
a  "final  order/'  and  a  Yrrit  of  error  will  not 
lie  thereto.  Ludlow  v.  City  of  Norfolk,  12 
S.  E.  612,  613,  87  Va.  819. 

An  order  appointing  commissionerB  to 
appraise  damages  in  proceedings  to  condemn 
lands  is  a  final  order  in  a  special  proceed- 
ing. In  re  St  Paul  &  N.  P.  Ry.  Co.,  25  N. 
W.  845,  34  Minn.  227. 

A  decree  adjudging  that  complainant  is 
the  owner  of  patents  sued  on,  that  the  claims 
of  said  patents,  or  some  of  them,  are  valid, 
and  that  defendants,  having  infringed  them, 
and  granting  a  perpetual  injunction,  is  ap- 
pealable as  a  final  decision  upon  the  merits, 
and  not  an  interlocutory  decree,  although  the 
decree  further  refers  the  cause  to  a  master 
for  an  accounting  of  profits,  and  expressly 
reserves  the  question  of  costs.  Standard 
Elevator  Co.  v.  Crane  Elevator  Co.  (U.  S.)  70 
Fed.  767,  773,  22  O.  0.  A.  549. 

Chnu&t  of  relief  esseatlAl* 

A  final  decree  is  one  which  finally  ad- 
judicates the  questions  of  light  and  of  law 
Involved  in  a  case,  and  proceeds  to  provide 
with  reasonable  completeness  for  the  execu- 
tion of  such  measures  as  may  be  necessary 
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and  proper  for  placing  sncoeBsfal  suitorB  In 
possession  of  the  rights  decreed  to  them. 
Scott  y.  Hore  (U.  S.)  21  Fed.  Oas.  834,  886; 
Knox  ▼.  Columbia  Liberty  Iron  Oo.  (U.  &) 
42  red.  878,  370. 

••A  judgment,  to  be  final,  must  not  only 
decide  that  one  of  the  parties  Is  entitled  to 
relief  of  a  final  character,  but  must  give 
that  relief  of  Its  own  force,  or  be  enforce- 
able for  that  purpose,  without  further  action 
by  the  court,  or  by  process  of  contempt'' 
Bondurant  ▼.  Apperson,  61  Ky.  (4  Mete.)  80 
(quoted  In  Ghom  t.  Chom's  Adm'x,  88  8.  W. 
1107,  U09,  98  Ky.  627). 

The  definition  of  final  judgment  in  the 
Revised  Statutes  aa  a  final  determination  of 
the  rights  of  the  parties  in  the  action,  in- 
volves the  necessity  of  its  containing  such  a 
complete  grant  of  relief  that  no  act  remains 
to  be  done  to  entitle  the  party  to  his  rights 
in  the  action  but  the  issuance  of  the  writ  of 
execution  to  enforce  it  Deuel  v.  Hawke,  2 
Minn.  50,  57  (Gil.  37.  45). 

The  test  of  the  finality  of  a  decree  to 
support  an  appeal  is  not  whether  the  cause 
remains  in  fieri,  in  some  respects,  in  the 
court  of  chancery,  awaiting  further  proceed- 
ings necessary  to  entitle  the  parties  to  the 
full  measure  of  the  rights  it  has  been  de- 
clared they  have,  but  whether  the  decree 
which  has  been  rendered  ascertains  and  de- 
clares these  rights.  If  these  are  ascertained 
and  adjudged,  the  decree  is  final,  and  will 
support  an  appeal.  1  Brick.  Dig.  pp.  89,  90, 
SS  85-^7;  Jones  v.  Wilson,  54  Ala.  50;  Ma- 
lone  V.  Marriott,  64  Ala.  486;  Walker  v.  Craw- 
ford, 70  Ala.  567;  Randle  v.-  Boyd,  73  Ala. 
282;  Cochran  v.  Miller,  74  Ala.  50;  Adams 
V.  Sayre,  76  Ala.  509.  Thus  a  decree  that 
plaintiff  was  entitled  to  the  relief  prayed 
for,  and  ordering  a  relief,  such  decree  was 
"final,"  within  the  meaning  of  Code,  |  3611. 
Ex  parte  EJlyton  Land  Oo.,  15  South.  989,  940, 
104  Ala.  8& 

A  final  judgment  means  the  awarding  of 
the  judicial  consequences  which  the  law  at- 
taches to  the  facts,  and  determines  the  sub- 
ject-matter of  controversies  between  the  par- 
ties. West  V.  Bagby,  12  Tex.  34,  62  Am.  Dec. 
512;  Linn  v.  Arambould,  65  Tex.  611,  617, 
and  Fitzgerald  v.  Adams,  58  Tex.  461,  462, 
where  it  is  held  that  the  tests  of  finali^  are 
the  Judicial  ascertainment  of  the  facts,  with 
a  recorded  declaration  of  the  court  pronoun- 
cing the  legal  consequences  of  the  facts.  A 
Judgment  in  an  action  under  Sayles'  Ann. 
Civ.  St  art  4565,  by  a  person  dissatisfied 
with  the  decision  of  a  railroad  commission, 
which  only  finds  that  a  certain  regulation  of 
freight  rates  by  the  commission  and  its  re- 
fusal to  establish  a  definite  rate  are  unjust 
and  unreasonable,  but  which  does  not  accord 
any  relief  to  the  plaintiff,  is  not  an  appeal- 
able final  Judgment  Railroad  Commission 
of  Texas  v.  Weld  (Tex.)  66  S.  W.  122,  127. 
8  Wds.  &  P.— 50 


A  final  judgment  is  the  award  of  conse- 
quences which  the  law  attaches  to  facts.  It 
is  not  sufficient,  to  constitute  a  final  judg- 
ment that  the  court  make  a  ruling  which 
should  logically  lead  to  a  final  disposition  of 
the  cause,  but  the  consequence  of  the  ruling 
to  the  parties  must  also  be  declared.  There- 
fore, where  the  court  on  sustaining  defend- 
ant's exceptions  to  plaintiff's  petition,  made 
no  entry  officially  disposing  of  the  case,  the 
court's  action  was  not  a  final  judgment 
Texas  Land  &  Loan  Co.  v.  Winter,  57  S.  W. 
39,  40,  98  Tex.  560. 

Xnterloeiitorj  decree  pr  Judgment  dis« 
tiagnlslied. 

The  contrasts  suggested  by  the  use  of 
the  words  'Interlocutory  order  or  decree" 
and  **final  decree,"  as  used  in  a  statute  giv- 
ing a  right  of  appeal,  is  between  a  decree 
which  is  preliminary  to  a  hearing  on  the  mer- 
its, and  hence  discretionary  in  the  court  and 
one  which  follows  a  hearing  on  the  merits, 
and  is  hence  final,  conclusive,  and  as  of  right 
in  the  prevailing  party;  between  a  decree 
which  is  meant  to  preserve  the  subject-mat- 
ter of  the  litigation,  or  prevent  irreparable 
injury,  till  a  hearing  on  the  merits  can  be 
had,  and  a  decree  which  follows  the  hearing 
on  the  merits,  and  ultimately  determines  the 
rights  of  the  litigant  Standard  Blevator  Co. 
V.  Crane  BUevator  Co.  (U.  S.)  76  Fed.  767, 
778,  22  a  C.  A.  549. 

The  distinguishing  test  between  an  in- 
terlocutory and  a  final  decree  is  found  in  the 
fact  that  if  no  questions  of  fact  or  law  af- 
fecting the  merits  remain  undetermined,  and 
nothing  remains  unfinished  except  the  min- 
isterial execution  of  the  decree,  it  is  regarded 
as  a  final  decree.  Bissell  Carpet  Sweeper  Co. 
V.  Goshen  Sweeper  Co.  (U.  8.)  72  Fed.  545, 
554,  19  C.  C.  A.  25.  See,  also.  Cook  v.  Jen- 
nings, 18  8.  B.  640,  648,  40  S.  C.  204. 

Judgments  are  interlocutory  or  final.  In- 
terlocutory judgments  are  such  as  are  given 
in  the  progress  of  a  cause  upon  some  plea, 
proceeding,  or  default  which  is  only  Inter- 
mediate, and  does  not  finally  determine  or 
complete  the  suit  but  contemplates  further 
proceedings  for  that  purpose.  Final  judg- 
ments are  such  as  at  once  finish  the  proceed- 
ings by  declaring  that  the  plaintiff  has  or  has 
not  entitled  himself  to  the  redress  he  sought, 
and  by  ascertaining  what  amount  he  shall  re- 
cover. Decrees  are  also  either  interlocutory 
or  final,  and  their  character  is  to  be  ascer- 
tained by  an  application  of  the  same  test. 
Elliott  V.  Mayfield,  3  Ala.  223,  226,  229;  Snell 
V.  Bridgewater  Cotton  Gin  Mfg.  Co.,  41  Mass. 
(24  Pick.)  296,  300. 

The  distinction  between  final  judgments 
and  interlocutory  Judgments  consists  in  the 
final  determination  of  the  rights  of  the  par- 
ties in  an  action,  and  such  a  determination 
of  those  rights  of  the  parties  in  an  action  as 
are  not  complete  and  final,  needing  some 
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other  adjudication  by  the  court,  is  an  inter- 
locutory judgment.  Cook  v.  Jennings,  18  S. 
E.  640,  643,  40  S.  C.  204. 

If  a  Judgment  so  completely  fixes  the 
rights  of  the  parties  as  that  the  court  has 
nothing  further  to  do,  then  it  is  final.  If  any- 
thing remains  to  be  done  by  the  court  before 
the  rights  of  the  parties  are  fixed,  it  is  in- 
terlocutory. Valentine  v.  Central  Nat.  Bank 
(N.  Y.)  10  Abb.  N.  G.  188,  191  (citing  Freem. 
Judgm.  §  12). 

A  final  Judgment  as  contrasted  with  an 
interlocutory  judgment,  is  one  which  deter- 
mines the  particular  cause.  Allen  v.  City  of 
Savannah,  9  Ga.  286,  293. 

The  distinction  between  final  and  inter- 
locutory Judgments  is  familiar  to  every  law- 
yer. Interlocutory  Judgments  are  such  as  are 
given  in  the  middle  of  a  cause,  and  do  not 
finally  determine  and  complete  the  suit 
Final  Judgments  are  such  as  at  once  put  an 
end  to  the  action.  Snell  v.  Bridgewater  Cot- 
ton Gin  Mfg. 'Co.,  41  Mass.  (24  Pick.)  296, 
300. 

The  term  "final  decree,"  as  used  In  Act 
March  29,  1832,  §  59  (P.  L.  213),  declaring 
that  no  appeal  shall  be  allowed  from  a  de- 
finitive sentence  or  decree  of  the  orphans* 
court  unless  the  same  be  entered  and  secur- 
ity given  within  three  years  after  the  final 
decree,  means  a  decree  which  is  a  final  result 
in  the  case.  "In  one  sense,  every  decision 
or  order  of  a  court  during  the  progress  of  a 
case  may  be  called  final.  That  particular 
step  may  not  be  retraced.  Yet  in  law  they 
are  intermediate  or  interlocutory,  but  not  de- 
finitive. A  writ  of  error  or  an  appeal  will 
not  lie  at  each  stage  of  the  proceeding. 
However  much  an  Intermediate  decision  or 
order  may  effect  the  result,  it  is  not  subject 
to  review  until  that  final  result  has  first  been 
reached."  An  order  awarding  an  inquest  of 
partition  is  not  a  final  decree,  for  it  is  not 
necessarily  any  more  than  the  first  step  to- 
ward a  valuation  or  appraisement,  having 
none  of  the  characteristics  of  a  decree  of 
sale,  disturbing  no  right,  settling  no  title, 
and  authorizing  no  sale.  Gesell's  Appeal,  84 
Pa.  238,  239. 

The  word  "final,"  as  applied  to  a  Judg- 
ment or  Judiciary  award,  has  a  technical 
fixed  or  appropriate  meaning.  It  denotes  the 
essential  character,  not  the  mere  conse- 
quence, of  the  order.  It  is  used  in  contradis- 
tinction to  •'interlocutory."  It  was  insisted 
on  the  argument  that  the  decision  of  the 
court  below,  in  refusing  to  allow  a  certiorari, 
was  in  the  nature  of  a  final  Judgment,  be- 
cause the  party  aggrieved  was  hereby  de- 
prived of  redress,  having  no  other  means  of 
relief.  But  in  this  sense  many  interlocutory 
orders  are  final;  as  an  order  for  bail,  fixing 
the  amount  of  bail,  refusing  a  new  trial,  re- 
fusing to  open  a  Judgment  obtained  by  sur- 


prise, or  to  correct  an  assessment  These, 
and  a  multitude  of  orders  of  a  similar  char- 
acter, made  in  the  progress  of  a  suit,  which 
are  merely  interlocutory,  and  from  which  it 
is  conceded  no  writ  of  error  will  lie,  are 
final  in  the  sense  used  by  counsel.  They 
conclude  the  party.  He  has  no  other  means 
of  redress.  But  they  are  confessedly  not 
final  in  the  technical  and  appropriate  sense 
of  the  term.  State  y.  Wood,  23  N.  J.  Law  (3 
Zab.)  560,  561. 

Stipulation  for  Judgment  distinguished. 

The  distinction  is  obvious  between  a  final 
decree  and  a  stipulation  upon  which  a  decree 
may  be  entered.  The  sanction  of  the  court, 
even  though  a  formal  supplement  to  the 
agreement  of  the  parties,  is  necessary  to  give 
such  agreement  the  effect  of  a  final  decree. 
Roemer  ▼.  Neumann  (U.  S.)  26  Fed.  332,  334. 

Jndgnient  or  order  for  alimony. 

A  Judgment  is  the  final  sentence  of  the 
law  in  an  original  suit.  An  order  in  a  di- 
vorce proceeding  directing  the  payment  of 
alimony  is  not  a  final  Judgment  In  re  Kel- 
sey,  43  Pac.  106,  108, 12  Utah,  393. 

A  final  Judgment  is  not  necessarily  the 
last  one  in  an  action.  A  Judgment  that  is 
conclusive  of  any  question  in  a  case  is  final 
as  to  the  question.  Thus,  a  Judgment  for 
alimony  pendente  lite  is  a  final  Judgment 
Daniels  v.  Daniels,  10  Pac.  657,  661,  9  Colo 
133  (citing  Sharon  y.  Sharon,  67  Cal.  185,  7 
Pac.  456);  In  re  Smith's  Estate,  55  Pac  249 
122  Cal.  462. 

Decree  or  judgment  of  affirmance. 

A  final  Judgment  is  a  Judgment  whicL 
concludes  the  parties  as  regards  the  subject- 
matter  in  controversy  in  the  tribunal  pro- 
nouncing  it  It  is  called  "final"  in  contra- 
distinction to  "Interlocutory.**  An  order  of 
the  general  term  affirming  an  order  of  the 
special  term  denying  a  motion  to  set  aside  a 
Judicial  sale  made  under  a  Judgment  is  a 
final  one.  King  v.  Piatt  (N.  Y.)  3  Abb.  Prac. 
(N.  8.)  174,  180. 

A  defendant  in  the  Circuit  Court  of  the 
United  States  gave  bond,  with  a  surety,  con- 
ditioned to  keep  and  perform  the  final  de- 
cree in  the  cause  and  pay  all  sums  which 
might  therein  and  thereby  be  decreed  to  be 
paid  by  him.  The  Circuit  Court  rendered  a 
final  decree  against  him  for  damages  and 
costs,  from  which  he  appealed  to  the  Su- 
preme Court  of  the  United  States,  and  gave 
bond,  with  a  different  surety,  to  i>ay  all  such 
costs  as  that  court  should  decree  to  be  paid 
{o  the  plaintiff  upon  affirmance  of  the  de- 
cree of  the  Circuit  Court  The  Supreme 
Court  affirmed  that  decree,  with  costs  and 
Interest;  and,  pursuant  to  its  mandate,  the 
Circuit  Court  decreed  that  its  own  former 
decree  be  affirmed,  with  costs  and  interest. 
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and  tbat  execution  issue  for  the  snm  found 
due  by  that  decree,  with  Interest  from  Its 
date,  and  for  the  further  amount  of  the  costs 
decreed  by  the  Supreme  Oourt  and  the  costs 
taxed  in  the  Circuit  Court  upon  the  return 
of  the  mandate.  Held,  that  this  was  the 
final  decree  In  the  cause,  within  the  mean- 
ing of  the  first  bond.  Jordan  t.  Agawam 
Woollen  Co.,  106  Mass.  671,  672. 

The  term  *'flnal  Judgment,"  as  intended 
by  the  Revised  Statutes  of  1899,  relating  to 
writs  of  error  for  review  of  Judgments  re- 
covered against  the  United  States,  is  the 
Judgment  as  it  stands  after  its  affirmance 
by  the  Supreme  Court,  and  after  the  court 
below  has  rendered  such  Judgment  as  the 
mandate  of  the  court  requires.  Cochran  v. 
Schell,  2  Sup.  Ct  827,  890,  107  U.  8.  625,  27 
L.  Ed.  543. 

The  term  "final  order"  applies  to  an  or- 
der of  the  appellate  division  affirming  an  or- 
der granting  a  property  owner's  application 
to  vacate  an  assessment  for  a  sewer  construc- 
tion, which  order  finally  determines  the  spe- 
cial proceedings  in  which  such  order  is  made, 
and  releases  the  owner  from  all  liability  on 
account  of  the  assessment,  and  therefore  the 
dty  may  take  an  appeal  therefrom.  In  re 
Munn,  58  N.  m  881,  884,  165  N.  Y.  149. 

Jndn&ent  or  order  allowing  ov  disatiss- 
mg  appoaL 

A  Judgment  dismissing  an  appeal  from 
an  award  of  commissioners  in  condemnation 
proceedings  is  final  within  Oen.  St  1878,  c. 
34,  §  29,  as  amended  by  Laws  1881,  c.  57, 
requiring  a  railway  corporation  to  pay  an 
award  within  60  days  after  final  Judgment 
Minneapolis  &  N.  W.  R.  Co.  v.  Woodworth, 
21  N,  W.  476,  477.  82  Minn.  452. 

An  order  of  the  Supreme  Oourt  of  a 
territory  dismissing  a  writ  of  error  to  a  dis- 
trict court  because  of  the  failure  of  the 
plaintiff  in  error  to  file  the  transcript  and 
have  the  cause  docketed  within  the  time  re- 
quired by  law,  is  not  a  final  Judgment  within 
the  meaning  of  the  statute  regulating  writs 
of  error  and  appeals  to  the  Supreme  Court  of 
the  United  States.  OSrawford  v.  Haller,  4 
Sup.  Ct.  697,  111  U.  S.  796.  28  L.  Ed.  602. 

A  final  order  from  which  error  will  lie 
for  its  review  is  defined  by  Code  Civ.  Proc.  § 
581,  as  an  order  affecting  a  substantial  right 
in  an  action,  and  such  an  effect  determines 
the  action  and  prevents  a  Judgment  An  or- 
der of  the  district  court  which,  in  effect,  de- 
termines that  an  appeal  from  an  inferior 
court  had  been  in  due  time  allowed  by  law 
for  such  purpose,  and  places  the  case  upon 
its  docket  for  adjudication,  is  not  a  final  or- 
der. Edgar  t.  Keller,  61  N.  W.  587»  588,  48 
Neb.  263. 

The  dismissal  of  an  appeal  by  a  court  on 
appeal,  because  of  the  failure  to  enter  the 


appeal  within  the  time  prescribed  by  law  is 
a  final  Judgment,  and  therefore  the  surety 
on  a  recognizance  given  to  obtain  an  appeal 
from  the  Judgment  is  liable.  In  re  Mair's 
Estate  (Pa.)  12  Phila.  2.  8. 

Ordav  la  asslgaaient  proceedings* 

In  Flint  v.  Powell,  10  Oolo.  App.  69,  50 
Pac.  46,  it  was  said:  "A  'final  Judgment,*  as 
it  has  been  defined  by  the  courts,  is  an  ad- 
judication which  shall  completely  settle,  end, 
and  determine  the  rights  of  the  parties,  and 
interlocutory  orders  made  in  an  assignment 
proceeding  requiring  the  assignee  to  rec- 
ognize certain  persons  as  attorneys  for  the 
state  have  not  the  form  or  effect  of  final 
Judgments."  In  re  People's  Sav.  Bank  (Colo.) 
71  Pac.  897. 

Order  of  eoaunitiiient* 

Rev.  St  1881,  S  1119,  which  forbids  an 
Inquiry  by  habeas  corpus  into  the  legality  of 
a  final  Judgment  of  a  court  of  competent  Ju- 
risdiction ordering  a  defendant  to  be  held  in 
custody,  does  not  include  an  order  of  a  Jus- 
tice of  the  peace  in  committing  a  defendant 
to  Jail  in  default  of  a  peace  bond.  Smelzer 
V.  Lockhart,  97  Ind.  815,  319. 

Doeree  ov  jndgment  npon  condition. 

A  final  Judgment  is  one  which  finally 
decides  and  disposes  of  all  the  merits  of  the 
case,  and  reserves  no  further  question  or 
direction  for  the  future  or  further  action  of 
the  court  Brown  v.  Smelting  Co.,  32  Kan. 
528,  4  Pac.  1013.  Thus  a  Judgment  against 
a  corporation,  which  ordered  it  to  issue  cer- 
tificates of  stock,  and  place  them  in  the 
hands  of  the  clerk  of  the  court  and  finds 
the  value  of  the  stock  to  be  a  certain  sum, 
and  directs  that  in  default  of  the  defendant's 
compliance  with  the  order  for  the  issuance 
and  delivery  of  the  certificates  the  plaintiff 
have  Judgment  for  the  value  of  the  stock, 
is  conditional,  and  not  final.  Consolidated 
Mining  &  Prospecting  Co.  v.  Hufl;  63  Pac. 
442,  443,  62  Kan.  405. 

In  an  action  under  a  statute  providing 
that  one  may  file  a  petition  averring  that 
he  believes  that  the  defendant  makes  some 
claim  adverse  to  him,  and  praying  that  he 
be  summoned  to  show  cause  why  he  should 
not  bring  action  to  try  the  alleged  title^  and 
that  the  defendant  in  such  a  case  shall  by 
answ^  show  cause  why  he  should  not  be 
so  required  to  bring  an  action  to  try  title, 
and  that  the  court  shall  make  such  Judg- 
ment as  it  may  deem  Just  a  Judgment  that 
the  defendant  bring  suit  within  a  certain 
time,  or  be  forever  barred,  is  a  final  Judg- 
ment from  which  an  appeal  will  lie.  Bredell 
V.  Alexander,  8  Mo.  App.  110,  112. 

In  an  action  by  an  express  company 
against  a  railway  company  to  require  tite 
railway  company  to  do  the  express  com- 
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pany'B  business  on  the  payment  of  lawful 
charges,  a  decree  requiring  the  railway  com- 
pany to  do  80  is  a  final  decree.  St  Louis, 
L  M.  &  S.  R.  Co.  ▼.  Southern  Express  Co., 
2  Sup.  Ct  6,  8,  106  V.  S.  24,  27  L.  Ed.  638. 

A  final  judgment  is  one  which  leaves 
nothing  to  be  Judicially  determined  between 
the  parties.  It  must  finally  include  all  the 
necessary  parties  on  the  merits^  and  finally 
dispose  of  the  subject-matter  in  controversy; 
while  a  judgment  is  interlocutory  which  finds 
the  general  equities,  and  which  retains  the 
action  upon  the  docket  for  further  adjudi- 
cation. Thus,  where  a  judgment  required 
that,  before  appellant  should  be  discharged 
from  liability  to  appellees,  he  should  pay  to 
them  not  only  a  certain  balance  reported  by 
the  commissioner,  but  also  the  pro  rata  upon 
his  debts  due  from  an  estate,  which  was 
based  upon  the  collectibility  of  another  obli- 
gation, said  judgment  was  not  a  final  judg- 
ment. Stephens  v.  Blackburn's  Trustee  (Ky.) 
46  S.  W.  680,  681. 

Order  eonfirmini^  report* 

An  order  of  the  district  court  confirm- 
ing the  report  of  commissioners  appointed 
under  the  railroad  law  to  condemn  land  for 
railroad  purposes  is  a  final  judgment  within 
the  meaning  of  the  practice  act,  allowing 
interest  on  final  judgment  Phillips  v.  Pease, 
39  Cal.  582,  684. 

An  order  of  the  chancellor  in  a  foreclo- 
sure suit  confirming  the  master's  report  of 
the  appraisal,  set-ofl!,  and  conveyance  of  the 
mortgaged  premises  under  the  appraisal  law 
is  a  final  order  from  which  an  appeal  lies 
to  the  Supreme  Court  Benedict  T.  Thomp- 
son (Mich.)  2  Doug.  290. 

In  a  case  of  partition,  a  decree  which 
absolutely  confirms  the  report  of  the  com- 
missioners by  which  the  land  was  partition- 
ed and  allotted  by  metes  and  bounds,  with 
an  accompanying  plot  to  the  respective  par- 
ties complainant  and  defendant,  is  a  final 
decree.    Bull  v.  Pyle,  41  Md.  419,  421. 

Jvdsmei&t  for  eosts* 

A  final  judgment  should  show  In  intel- 
ligible language  a  determination  of  the  rights 
of  the  parties  to  the  action  that  relief  has 
been  granted,  or  that  the  defendant  has 
been  dismissed  without  day.  A  mere  judg- 
ment for  costs  in  favor  of  defendant  is  not 
a  final  judgment.  To  be  final,  a  judgment 
must  end  the  particular  suit  in  which  it  is 
entered.  Dusing  t.  Nelson,  2  Pac.  922»  923, 
7  Colo.  184. 

To  constitute  a  final  judgment  there 
must  be  a  disposition  of  the  subject-matter, 
and  not  merely  of  an  incident  The  form 
of  the  judgment  is  immaterial,  but  in  sub- 
stance it  must  show  intrinsically  that  the 
matters  in  the  record  had  been  determined 
in  favor  of  one  of  the  litigants,  or  that  rights 


of  the  parties  in  litigation  had  been  adjudi- 
cated. The  costs  are  regulated  by  statute, 
and  are  an  incident  or  appendage  of  the 
judgment,  and  generally  are  recoverable  by 
the  victor  in  the  contest  So  that  where  a 
judgment  is  in  favor  of  defendants  against 
plaintiffs  for  costs  of  suit  it  does  not  dis- 
tinctly show  that  the  rights  of  the  parties 
have  been  finally  determined  so  as  to  consti- 
tute a  final  judgment.  Butte  &  B.  Consol. 
Min.  Co.  V.  Montana  Ore  Purchasing  Co.,  60 
Pac.  714,  27  Mont  152. 

A  final  judgment  is  one  which  disposes 
of  the  matters  in  litigation  between  all  the 
parties  before  the  court  when  the  judgment 
is  rendered.  A  judgment  for  costs  only  for 
or  against  any  one  of  the  parties  plaintiff  or 
defendant  is  not  a  final  judgment  A  judg- 
ment not  disposing  of  the  subject-matter 
of  the  controversy  as  to  some  of  the  parties 
who  appeared  is  not  a  final  judgment  Bo- 
vet  T.  Hohsgraft,  28  S.  W.  1014,  1015»  6  Tex. 
Civ.  App.  141. 

A  judgment  for  costs  .merely,  without 
words  showing  that  the  subject-matter  of 
the  controversy  has  been  disposed  of,  is  not 
a  "final  judgment"  from  which  an  appeal 
may  be  taken.  Bradshaw  v.  Davls^  8  Tex. 
344. 

A  judgment  for  costs  alone,  the  merits 
not  being  adjudicated,  though  entered  for 
the  defendant  after  the  jury  have  found  a 
verdict  in  his  favor,  is  not  such  a  final  judg- 
ment as  will  support  a  writ  of  error.  Hall 
V.  Patterson  (Fla.)  83  South.  982. 

A  judgment  for  costs  merely  In  favor 
of  the  defendant  is  not  a  final  judgment 
and  no  appeal  lies  therefrom.  Riddle  v. 
Yates,  7  N.  W.  289,  10  Neb.  510. 

Order  in  oontempt  proeeedlfligs. 

An  order  in  a  proceeding  declaring  a 
party  guilty  of  contempt  and  requiring  him 
to  indemnify  the  other  party  to  the  amount 
he  had  been  injured  thereby,  is  a  "final  or- 
der" affecting  a  substantial  right  made  in  a 
special  proceeding.  In  re  Day,  34  Wis.  638; 
State  V.  Lonsdale,  48  Wis.  348,  4  N.  W.  39a 
Thus,  where  a  party  refuses  to  answer  in- 
terrogatories propounded  to  him  in  an  ex- 
amination before  a  commissioner,  and  such 
refusal  is  certified  to  the  county  court  and 
an  order  is  made  by  the  court  directing  a 
party  to  appear  before  a  commissioner  on 
a  certain  notice  therein  specified  and  answer 
the  interrogatories  which  he  has  refused  to 
answer,  and  also  to  pay  certain  costs  and 
expenses,  such  an  order  Is  a  final  order  af- 
fecting a  substantial  right  made  in  a  special 
proceeding,  and  therefore  appealable.  Cleve- 
land T.  Bumham,  17  N.  W.  126,  127,  60  Wis. 
16. 

A  final  order  which  may  be  reviewed  by 
the  appellate  court  is  defined  by  the  Code 
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to  be  an  order  affecting  a  substantial  right 
In  an  action,  when  such  order  in  effect  de- 
termines the  action  and  prevents  a  Judg- 
ment and  an  order  affecting  a  substantial 
right  made  In  a  special  proceeding  or  upon 
a  summary  application  In  an  action  after 
judgment  is  a  final  order.  A  final  order  In  a 
contempt  proceeding,  where  affecting  a  sub- 
stantial right,  and  made  in  a  special  proceed- 
ing, Is  therefore  reviewable.  Larimle  Nat 
Bank  T.  Stelnhoff,  53  Pac.  299,  301.  7  Wyo. 
464. 

An  order  which  discharges  a  person  hav- 
ing property  of  a  judgment  debtor  from  pro- 
cess for  contempt  for  refusing  to  answer 
questions  properly  put  on  examination  in 
supplementary  proceedings  necessarily  ar- 
rests such  proceedings,  and  Is  a  final  order 
affecting  a  substantial  right,  within  subdi- ; 
vision  10,  S  2,  c.  204,  Laws  1800,  providing  ! 
that  such  orders  shall  be  appealable.  Ball- 
ston  Spa  Bank  v.  Marine  Bank  of  Milwaukee, 
18  Wis.  490,  49L 

Judgment   or   order  hj   default   or  on 
plea  in  almtement. 

A  default  judgment  Is  a  final  judgment  j 
within  the  provision  of  the  practice  act  al- ! 
lowing  appeal  from  a  final  judgment  within  j 
one  year  after  its  rendition,  though  In  the  j 
case  of  a  default  judgment  the  defendant 
has  an  alternative  remedy  to  move  to  set 
the  judgment  aside     Hallock  v.  Jaudln,  34 
Oal.  167,  172. 

A  judgment  on  a  plea  of  abatement  Is 
not  final  In  the  sense  that  It  may  be  re- 
viewed before  the  final  determination  of  the 
cause.  Fitzpatrick  v.  Flannagan,  1  Sup.  Ot 
869,  879,  106  U.  S.  648,  27  L.  Bd.  211. 

An  order  which  was  based  upon  the 
question  of  jurisdiction,  and  ended  the  con- 
troversy between  the  parties  litigant,  so  that 
neither  party  could  proceed  further,  and  was 
such  a  determination  of  the  proceedings  as, 
undisturbed,  will  operate  as  a  power  to  any 
similar  application  founded  upon  the  exist- 
ing facts^  is  a  final  order.  In  re  Auerbach's 
Estate,  65  Pac.  488,  489,  23  Utah,  529. 

Order  relating  to  demurrer* 

An  order  overruling  a  demurrer  to  an 
Interplea  is  not  a  final  judgment  Boblnson 
V.  Belt  (U.  S.)  56  Fed.  328,  329,  6  O.  C.  A. 
521. 

A  judgment  of  the  General  Term  of  the 
city  of  New  York  merely  afllrming  a  judg- 
ment of  the  Special  Term  sustaining  a  de- 
murrer to  a  complaint  which  does  not  finally 
put  the  case  out  of  court,  but  leaves  the 
plaintiff  to  pursue  the  pleadings  necessary 
to  perfect  his  recovery,  is  not  a  final  judg- 
ment Fuller  V.  Tuska,  17  N.  T.  Supp.  356, 
357. 

The  direction  or  order  of  the  court  over- 
ruling the  demurrer  of  defendants  and  pro- 


viding that  plaintiff  have  judgment  unless 
defendants  within  20  days,  etc.,  pay  costs 
and  serve  an  answer,  is  not  a  final  judg- 
ment Gamer  v.  Harmony  Mills,  45  N.  Y. 
Super.  Ct  (13  Jones  &  S.)  148,  152. 

The  words  "final  judgment"  as  used  in 
CJode  Civ.  Proc.  §  939,  allowing  an  appeal 
from  a  final  judgment,  do  not  include  n 
judgment  in  an  action  against  a  justice  of 
the  peace  and  his  sureties  for  costs  in  favor 
of  the  sureties  rendered  on  sustaining  a  de- 
murrer inteiposed  by  them.  Nolan  v.  Smith. 
70  Pac.  166,  137  Cal.  360. 

Deoree  or  judgment  of  disniiMal  or  non- 
suit. 

A  final  decree  is  one  where  the  court 
directs  the  cause  to  be  struck  from  the 
docket  after  disposing  of  the  money  under 
Its  control  in  the  same  decree,  for  it  means. 
In  the  opinion  of  the  court  that  the  cause 
is  ended,  that  no  further  action  of  the  court 
therein  Is  necessary.  It  Is,  and,  in  the  na- 
ture of  things,  must  be,  an  adjudication  that 
everything  has  been  done  in  the  cause  that 
the  court  Intends  to  do,  and  hence  there  Is 
no  longer  any  necessity  of  retaining  it  on 
the  docket  The  unconditional  order  strik- 
ing from  the  docket  appended  to  such  a  de- 
cree, absolutely  and  unequivocally  Imports 
judicial  determination  and  a  final  disposition 
of  the  pending  cause.  The  decree  may  be 
erroneous,  but  the  error  does  not  render  it 
less  final.  Battaile  v.  Maryland  Hospital  for 
the  Insane,  76  Va.  68,  69. 

A  judgment  of  nonsuit  is  a  final  judg- 
ment within  the  statute  authorizing  appeals 
from  final  judgments.  Lalande  v.  McDon- 
ald, 13  Pac.  347,  348,  2  Idaho  (Hash.)  307; 
Boss  V.  Evans,  14  N.  W  897,  898,  30  Minn. 
206. 

A  judgment  of  nonsuit  is  a  final  disposi- 
tion of  the  suit  in  which  it  is  entered,  but 
does  not  ordinarily  bar  a  subsequent  suit  for 
the  same  cause  of  action,  and  hence  Is  not 
a  final  disposition  of  the  subject-matter  in 
litigation,  or  a  final  judgment  so  as  to  bo 
appealable.  The  term  *'final  judgment"  if 
sometimes  used  to  signify  a  final  disposition 
of  the  particular  suit  and  sometimes  a  final 
determination  of  all  litigation  on  the  subject- 
matter.  Bowne  v.  Johnson  (Mich.)  1  Doug. 
185,  186. 

In  case  of  an  involuntary  nonsuit  the 
judgment  is  a  final  judgment  so  far  as  to 
be  a  basis  for  a  writ  of  error.  Citing  Voor- 
hees  V.  Woodhuirs  Ex'rs,  33  N.  J.  Law  (4 
Vroom)  482.  Judgment  of  nonsuit  ends  only 
the  suit  on  which  it  is  entered.  Beckett  v. 
Stone,  36  Atl.  880,  881,  60  N.  J.  Law,  23. 

The  words  "final  judgment,"  as  used  in 
Bev.  St  c.  120,  §  204,  providing  for  an  ap- 
peal from  the  final  judgment  of  a  justice 
of  the  peace,  mean  the  final  determlnatloD 
of  the  rights  of  the  parties  in  the  action. 
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Under  this  definition  a  Judgment  of  dismis- 
sal on  the  awarding  costs  to  either  party  is 
a  final  judgment  frbm  which  an  appeal  may 
be  taken.  Collins  v.  Wagoner,  20  Wis.  48, 
50. 

Voluntary  dismissal  by  plaintiff  of  a  suit 
in  which  an  injunction  is  issued  is  a  final 
determination  of  that  suit.  Brown  v.  Gale- 
na Mining  &  Smelting  Co.,  4  Pac.  1013,  1015, 
32  Kan.  528. 

A  cross-bill,  like  all  other  bills,  must 
contain  within  itself,  if  true,  a  distinct  cause 
of  equitable  relief.  The  cross-bill  and  orig- 
inal bill  are  distinct  suits,  which  proceed 
side  by  side,  the  hearing  of  one  being  delay- 
ed until  the  hearing' of  the  other.  So  a  de- 
cree dismissing  a  cross-bill  on  demurrer  is 
a  final  decree  that  disposes  of  the  whole  case 
of  such  defendant,  and  puts  him  out  of  court, 
and  is  such  a  final  decree  that  an  appeal 
therefrom  will  Ue.  Nlchol  y.  Dunn,  25  Ark. 
129.  131. 

An  order  of  the  court  sustaining  a  mo- 
tion for  nonsuit  is  a  final  decision  in  an  ac- 
tion. Frost  T.  O'Nell,  2  Pac.  815,  816,  4 
Mont  226. 

A  Judgment  of  dismissal  discharging  a 
prisoner  in  a  criminal  case  and  releasing 
bis  ball,  entered  after  hearing  arguments  on 
a  plea  to  the  Jurisdiction  of  a  court,  is  a 
final  Judgment.  State  y.  Booth,  69  Pac.  553, 
554,  21  Utah,  88. 

Under  rules  of  the  Supreme  Court  pro- 
viding that  applications  for  rehearing  will  be 
entertained  only  where  the  Judgment  already 
entered  disposes  finally  of  the  case,  the  grant- 
ing of  a  motion  to  dismiss  would  be  a  final, 
and  not  an  interlocutory,  Judgment,  or  it 
would  have  been  the  disposing  finally  of  the 
case;  but  the  denial  of  such  a  motion  is  only 
an  interlocutory  Judgment  Gagneauz  y. 
Desonier,  33  South.  561,  563,  109  La.  460. 

A  Judgment  of  dismissal  not  awarding 
costs  is  a  "final  Judgment,"  from  which  an 
appeal  lies.  Stoppenbach  y.  Zohrlaut,  21 
Wis.  385,  386. 

Doovoe  in  liabeas  oorpu  prooeedincs* 

The  last  or  final  determination  of  a  tri- 
bunal being  the  proper  subject  for  a  writ  of 
error  according  to  Yates  v.  People,  6  Johns. 
337,  a  decree  in  habeas  corpus  proceedings 
for  the  custody  of  an  infant  is  reviewable 
on  verit  of  error.  McKercher  y.  Green,  58 
Pac.  406,  407,  13  Colo.  App.  270. 

Decree,  j«dginent»  ov  order  in  injunc- 
tion proceedines. 

In  cases  of  injunction  a  final  Judgment 
is  a  final  decision  which  determines  the 
(Question  whether  the  injunction  ought  or 
ought  not  to  have  been  granted.  Bemls  y. 
Gannett  8  Neb.  236. 


A  Judgment  dissolving  a  temporary  In- 
junction, but  not  otherwise  disposing  of  the 
subject-matter  of  litigation,  is  not  a  final 
Judgment,  incapable  of  supporting  an  appeal. 
International  &  G.  N.  B.  Co.  y.  Smith  Coun- 
ty, 68  Tex.  74;  Moses  y.  City  of  Mobile.  82 
U.  S.  (15  Wall.)  387,  890,  21  L.  Bd.  176;  Fret- 
well  y.  Wayt  (Va.)  1  Rand.  415,  417;  Na- 
coochee  Hydraulic  Mln.  Co.  y.  Davis,  40  Ga. 
309,  320. 

Act  Cong.  1789,  S  25,  allowing  appeals 
from  final  decrees  of  lower  courts,  does  not 
include  a  decree  of  a  higher  court  of  equity 
of  a  state  affirming  the  decretal  order  of  an 
inferior  court  of  equity  of  the  same  state 
refusing  to  dissolve  an  injunction  granted 
on  the  filing  of  the  bill.  Gibbons  y.  Ogden, 
19  U.  8.  (6  Wheat.)  448,  5  K  Bd.  302. 

An  order  refusing  a  temporary  Injunc- 
tion is  not  a  final  decision  such  as  to  au- 
thorize an  appeal.  Mahncke  y.  City  of  Ta- 
coma,  23  Pac.  804,  1  Wash.  St  18. 

The  decision  of  the  district  Judge  award- 
ing a  perpetual  injunction  against  a  .treasury 
warrant  of  duties  is  a  final  decree  within 
Act  Cong.  March  3,  1803,  which  allows  an 
appeal  from  all  "final  Judgments"  or  decrees 
of  the  District  Court  to  the  Circuit  Court 
Porter  v.  United  States  (U.  S.)  19  Fed.  Gas. 
1073,  1077. 

Decree,  Judgment,  ov  order  as  to  inter- 
yentlon. 

A  decree  is  final  when  it  determines  the 
litigation  on  the  merits  and  leaves  nothing 
to  be  done  but  to  enforce  by  execution  what 
has  been  determined.  Where  intervention 
under  claim  of  a  prior  lien  is  dismissed,  the 
order  as  to  the  intervener  is  final.  Baston 
y.  Houston  &  T.  C.  Ry.  Co.  (U.  &)  44  Fed. 
7,0. 

Final  Judgment,  within  the  meaning  of 
Bums'  Ann.  St  1894,  §  644,  giving  an  appeal 
from  the  final  Judgment,  is  defined  to  be 
such  a  Judgment  or  order  as  makes  final 
disposition  of  the  case.  The  term  is  appli- 
cable to  a  Judgment  refusing  to  permit  a 
creditor  to  intervene,  in  which  a  receiver  has 
been  appointed.  Voorhees  v.  Indianapolis 
Car  &  Mfg.  Co.,  89  N.  B.  738,  739,  140  Ind. 
220. 

The  decision  of  a  Circuit  Court  on  a  peti- 
tion of  intervention  in  a  foreclosure  suit 
sustaining  the  intervener's  claim  is  a  final 
decision  within  the  provision  of  the  act  giv- 
ing the  Circuit  Court  of  Appeals  Jurisdiction 
to  reyiew  final  decisions  of  the  Circuit 
Courts.  Central  Trust  Co.  v.  Marietta  &  N. 
G.  Ry.  Co.  (U.  S.)  48  Fed.  850,  800,  1  C.  C. 
A.  116. 

An  order  of  the  Appellate  Division  modi- 
fying an  order  of  a  Special  Term  in  r^^rd 
to  the  allowance  and  payment  of  a  claim 
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against  a  receiver  in  foreclosnre  filed  by  the 
intervener  is  not  a  final  order  in  a  special 
proceeding  from  whicli  an  appeal  to  the 
Court  of  Appeals  lies  as  a  matter  of  right 
Guarantee  Trust  &  Safe  Deposit  Co.  v.  Phila- 
delphia R.  &  N.  E.  R.  Co.,  64  N.  E.  575,  576, 
160  N.  Y.  1. 

Order  for  jndsinent. 

An  order  for  judgment  is  not  a  final 
judgment  Macnevin  v.  Macnevin,  63  Cal. 
186. 

Judgment  of  partievlar  eourts* 

The  words  "final  judgment,"  as  used  in 
an  act  providing  that  writs  of  error  from  or 
appeals  to  the  Supreme  Court  shall  lie  to 
review  every  "final  judgment"  of  the  Court 
of  Appeals,  are  used  for  the  purpose  of  dis- 
tinction between  the  ultimate  judgment  of 
that  court  in  a  given  case  and  a  judgment 
that  is  merely  interlocutory,  so  that  the  right 
to  review  remains  irrespective  of  whether 
the  judgment  on  appeal  is  one  of  aflSrmance 
or  reversal.  Colorado  Springs  Live  Stock 
Co.  V.  Godding,  36  Pac.  884,  885,  20  Colo.  71. 

Under  a  statute  providing  that  in  ac- 
tions to  recover  lands  and  tenements,  the  de- 
fendant shall,  within  48  hours  after  final 
judgment  or  during  the  term  of  the  court  in 
which  the  same  shall  be  rendered,  file  a  com- 
plaint against  the  plaintiff  for  so  much 
money  as  the  lands  and  tenements  are  so 
made  better,  etc.,  it  is  held  that  the  term 
"final  judgment"  means  judgment  of  the  cir- 
cuit court  Garrison  v.  Dougherty,  18  S.  0. 
486»  488. 

A  final  judgment  has  a  well-defined 
meaning  in  the  law,  and  both  at  equity  and 
law  finality  is  a  condition  of  appeal.  Al- 
though subject  to  reviews  and  annulment  or 
modification,  the  judgments  of  a  justice  of 
the  peace  are  known  as  final  as  contradis- 
tinguished from  interlocutory  adjudication  in 
case  no  appeal  is  taken,  and  not  when  ap- 
pealed from.  Kayser  v.  Farmers'  &  Mechan- 
ics' Bank,  74  N.  W.  181, 115  Mich.  688  (citing 
Erickson  v.  Duluth,  S.  S.  &  A.  Ry.  Co.,  105 
Mich.  415,  63  N.  W.  420). 

Order  relatins  to  parties. 

A  final  judgment  is  one  that  disposes  of 
the  case  either  by  dismissing  it  before  a 
bearing  is  had  upon  the  merits  or  after  trial 
by  rendering  judgment  either  in  favor  of  the 
plaintiff  or  defendant  But  no  judgment  or 
order  which  does  not  determine  the  rights  of 
the  parties  in  the  cause,  and  preclude  fur- 
ther inquiry  as  to  their  rights  in  the  prem- 
ises, is  a  final  judgment  An  order  substi- 
tuting a  party  for  the  plaintiff  in  an  action 
is  not  a  final  order  or  judgment,  and  not  con- 
clusive upon  the  parties  as  to  the  matter  of 
the  assignment  of  the  cause  of  action.  Hall 
▼.  Vanier,  7  Neb.  397,  308. 


Preliminary  or  speeial  order  or  decree. 

A  "final  Judgment"  concludes  the  action ; 
all  others  are  interlocutory.  Where,  on  a 
judgment  in  a  lower  court  money  deposited 
with  the  court  was  ordered  turned  over  to 
the  successful  party,  and  on  appeal  such 
judgment  was  reversed,  and  an  order  of  res- 
titution made,  the  order  of  restitution  is  not 
a  final  judgment,  but  a  mere  interlocutory 
order,  having  for  its  object  the  preservation 
of  the  fund,  so  that  at  the  end  of  a  litiga- 
tion it  may  l>e  awarded  to  the  successful 
party.  Devlin  v.  Hinman,  57  N.  Y.  Supp. 
663,  665,  40  App.  Div.  101. 

The  term  "final  decree"  includes  an  or- 
der purporting  to  be  a  mere  preliminary  or- 
der, and  made  in  the  inception  of  the  case, 
and  upon  ex  parte  afildavits,  if  in  reality  it 
disposes  absolutely  and  finally  of  every  mat- 
ter which  is  involved  in  the  suit  Such  a 
decree  is  invalid,  as  a  final  decree  can  only 
be  made  upon  final  hearing.  Pennsylvania 
R.  Co.  V.  National  Docks  &  N.  J.  J.  C.  Ry. 
Co.,  32  AtL  220,  221,  53  N.  J.  Hq.  (8  Dick.) 
178. 

Decrees  which  merely  establish  the  prin- 
ciples which  are  to  control  a  commissioner 
in  the  stating  of  accounts  which  were  neces- 
sary in  order  to  enable  the  court  to  pass 
finally  upon  the  rights  of  thd  parties  is  not 
final,  but  interlocutory.  Trammell  v.  Ash- 
worth,  39  S.  B.  593,  595.  99  Va.  646. 

An  order  directing  the  production  of 
written  instruments  for  inspection  or  for  use 
as  evidence  on  a  trial  is  not  a  final  judgment 
In  Pfeiffer  v.  Crane,  89  Ind.  485,  it  is  said: 
"A  final  judgment  is  the  evident  determina- 
tion of  the  court  upon  the  whole  controversy 
in  action.  An  order  of  the  court  made  in  the 
progress  of  a  case  requiring  something  to  be 
done  or  observed,  but  not  determining  a  con- 
troversy, is  an  interlocutory  order,  and  is 
sometimes  called  an  interlocutory  judgment" 
Western  Union  Tel.  Co.  v.  Locke,  7  N.  E.  579, 
580,  107  Ind.  9. 

A  final  order  or  decree  is  one  that  dis- 
poses of  the  merits  of  the  case,  that  settles 
the  rights  of  the  parties  under  the  issues ' 
made  by  the  pleadings.  An  order  granting 
leave  to  amend  the  return  of  service  is  not  a 
final  order  or  decree.  Nelson  v.  Brown,  10 
Atl.  721,  722,  59  Vt  600. 

The  order  of  seizure  and  sale  called  "ex- 
ecutory process,"  made  in  Louisiana,  when 
the  mortgagee  imports  a  confession  of  judg- 
ment, is  in  substance  a  decree  of  foreclosure 
and  sale,  and  therefore  a  final  decree.  Ma- 
rin V.  Lalley.  84  U.  S.  (17  Wall.)  14,  18,  21  L 
Ed.  596. 

An  order  directing  the  party  to  appear 
before  a  commissioner  and  answer  such  in- 
terogatories  which  he  had  previously  refused 
to  answer  on  an  examination  before  a  com- 
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missloner,  and  also  to  iMiy  certain  costs  and 
expenses.  Is  a  "final  order  effecting  a  sub- 
stantial right,"  made  in  a  special  proceeding, 
within  Rev.  St  p.  759,  S  3069,  subd.  2.  Cleve- 
land V.  Bumham,  17  N.  W.  120,  127,  60  Wis- 
16. 

An  order  granting  or  refusing  a  change 
of  venue  is  not  a  final  order,  such  as  to  au- 
thorize an  appeal.  Allerton  v.  Eldridge,  10 
N.  W.  252,  253,  56  Iowa,  709;  Mercer  v. 
Glass'  Ex'r,  12  S.  W.  194,  195,  89  Ky.  199. 

An  order  of  a  justice  of  the  peace  certi- 
fying a  case  to  the  district  court  of  his  coun- 
ty for  trial  upon  the  ground  that  the  plead- 
ing showed  that  the.  title  to  the  land  is  in 
dispute,  is  not  a  final  order,  within  the  mean- 
ing of  the  Code,  subject  to  review  upon  peti- 
tion in  error,  since  it  simply  transfers  the  ac- 
tion to  another  court,  and  the  action  is  still 
pending  between  the  parties  for  final  trial 
and  judgment  upon  its  merits.  Peyton  t. 
Peyton,  9  Paa  479,  481,  34  Kan.  624. 

Decree,  Judsmenty  ov  order  la  probate 
prooeedings. 

The  term  "final  judgment,"  as  used  In 
the  Code,  providing  that  appeals  may  be 
taken  from  all  final  judgments,  applies  only 
to  those  judgments  known  at  common  law  as 
final  judgments,  and  do  not  include  formal 
judgments  and  orders  In  probate  proceed- 
ings, which  must  be  granted  under  another 
subdivision  of  the  Code.  In  re  Tuohy's  Es- 
tate, 58  Pac  722,  728,  23  Mont  305. 

An  appeal  does  not  lie  from  an  order 
permitting  the  amendment  of  a  statement 
used  on  motion  for  a  new  trial  from  a  judg- 
ment refusing  the  probate  of  a  will,  as  such 
judgment  is  not  a  final  judgment  within  the 
meaning  of  Code  Civ.  Proc.  §  963,  subd.  2, 
providing  that  an  appeal  will  lie  from  any 
special  order  made  after  final  judgment.  In 
re  Smith's  Estate,  33  Pac  744,  745,  98  Cal. 
636. 

A  deci'ee  of  distribution  by  the  district 
court  in  a  probate  proceeding  pending  before 
It  is  a  final  judgment  within  the  meaning  of 
the  Code,  which  provides  that  an  appeal 
from  a  final  judgment  In  an  action  or  pro- 
ceeding commenced  In  the  court  may  be  taken 
within  one  year  after  the  rendition  of  the 
Judgment.  In  re  McFarland's  Estate,  26 
Pac  185,  189,  10  Mont  445. 

The  expression  "special  order  made  after 
final  judgment,"  as  used  In  Code  Civ.  Proc.  § 
963,  providing  for  an  appeal  from  any  special 
order  made  after  final  judgment,  refers  to 
the  final  judgment  mentioned  in  subdivision 
1  of  the  said  section,  to  wit,  "A  final  judg- 
ment in  an  action  or  special  proceeding  com- 
menced In  a  superior  court,  or  brought  In  a 
superior  court  from  another  court"  An  or- 
der of  the  superior  court  vacating  a  decree 
of  distribution  and  settlement  of  the  final  ac- 


count of  the  executor  Is  not  a  special  order 
made  after  the  final  Judgment  In  xe  Gala- 
ban's  Estate  60  OaL  232,  288. 

A  final  determination  of  the  rights  of 
parties  to  a  special  proceeding  in  a  surro- 
gate's court  is  a  final  order.  In  re  Prentice, 
55  N.  B.  275,  160  N.  Y.  56& 

An  order  directing  an  administrator  to 
institute  proceedings  for  the  sale  of  the  land 
of  his  intestate  to  pay  debts  is  not  a  final  or- 
der from  which  an  appeal  can  be  taken. 
McCollister  v.  Greene  County  Nat  Bank,  49 
N.  E.  734,  735,  171  IlL  608. 

An  order  of  the  probate  court  admitting 
a  will  to  record  is  within  the  meaning  of  the 
act  of  1875,  providing  that  appeals  may  be 
taken  to  the  circuit  court  from  all  final  or- 
ders and  judgments  of  the  probate  court 
Hogane  ▼.  Hogane,  22  S.  W.  167,  168,  57  Aik. 
508. 

An  order  denying  an  application  to  open 
a  decree  of  the  final  judicial  settlement  of 
the  accounts  of  an  executor  is  not  an  order 
finally  determining  such  special  proceeding 
so  as  to  be  appealable  to  the  Court  of  Ap- 
peals under  Code  Civ.  Proc  S  190,  as  the  de- 
cree Itself  is  the  final  order.  In  re  Small, 
52  N.  B.  723,  724,  158  N.  7.  128. 

Where,  upon  an  appeal  to  the  court  of 
common  pleas  from  an  order  refusing  to  ad- 
mit a  will  to  probate,  that  court  makes  a 
like  order  of  proposal,  the  proponent  cannot 
again  propound  the  alleged  will  for  probate, 
so  that  on  the  question  such  order  Is  a  final 
order,  within  Bev.  St  S  6707,  providing  that 
an  order  affecting  a  substantial  right  made 
in  a  special  proceeding  is  a  final  order.  Mis- 
sionary Soc.  of  Methodist  Episcopal  Church 
v.  Ely,  47  N.  B.  537,  538,  66  Ohio  St  405. 

Order  relatins  to  receiTere. 

A  final  judgment  from  which  an  appeal 
will  lie  under  Const  art  8,  S  9,  Is  that  ad- 
judication whicU  finally  dliqposes  of  the  sub- 
ject-matter of  the  litigation  on  the  merits  of 
the  case.  An  order  appointing  a  receiver 
pendente  lite  is  an  interlocutory,  and  not  a 
final,  judgment  Popp  v.  DaiiE^  Gold  Min. 
Co.,  63  Pac  185.  22  Utah,  457. 

An  order  removing  a  receiver  is  not  a 
final  order,  decree  or  judgment  Farson  y. 
Gorham,  7  N.  B.  104,  105,  117  111.  187. 

An  order  directing  a  receiver  to  distrib- 
ute the  proceeds  of  the  estate  of  the  Insolvent 
equally  among  all  his  creditors,  and  setting 
aside  the  liens  of  attaching  and  execution 
creditors,  is  a  final  order  affecting  a  sub- 
stantial right  in  a  special  proceeding,  and 
appealable.  In  re  Spenc«r»  18  N.  W.  48,  29 
Minn.  269. 

A  bill  was  filed  by  an  auditor  to  wind 
up  a  corporation  and  put  It  In  liquidation. 
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and  a  decree  was  nteredt  after  caramlnlng 
the  proofs  on  hearing.  In  siilwtanoe  that  the 
corporation  was  liable,  and  had  subjected 
itself  to  such  proceeding.  A  preliminary  in- 
junction  was  declared  to  be  perpetual,  and 
the  previous  appointment  of  a  receiver  was 
affirmed,  and  orders  made  directing  steps  to 
be  taken  to  wind  up  the  corporation  and  ad- 
just its  affairs.  Held,  that  such  a  decree  was 
a  final  decree,  from  which  a  writ  of  error 
would  lie.  The  remaining  proceedings  to  be 
had  were  simply  an  enforcement  of  the  de- 
cree. Chicago  Life  Ins.  Go.  v.  Auditor  of 
Public  Accounts,  100  UL  478,  4S3. 

Report  or  flwdlng  of  referee. 

A  report  or  finding  of  a  referee  is  not  a 
final  judgment  from  which  an  appeal  may  be 
taken,  but  may  more  properly  be  deemed  a 
finding  upon  the  law  and  facts  submitted  to 
him  for  the  information  of  the  court  appoint- 
ing him,  upon  which  the  court  may  properly 
act  as  upon  the  verdict  of  a  jury  or  an  award 
of  arbitrators,  and  pronounce  judgment 
Chambers  v.  Savage,  18  Fla.  685,  586»  589. 

Judgment  or  order  of  roTorsal  amd  re- 
nd* 


On  an  appeal  from  a  judgment  recovered 
on  a  bond  given  by  a  vendue  master  as  prin- 
cipal and  his  sureties,  the  judgment  against 
the  principal  was  reversed  because  of  his 
discharge  in  bankruptcy,  while  the  judgment 
against  his  sureties  was  affirmed.  On  an  ap- 
peal from  those  judgments,  it  was  insisted 
that  the  appeal  should  be  dismissed  because 
the  judgments  were  not  final.  Both  of  such 
judgments  were  final,  and  may  be  reviewed 
on  writ  of  error.  O'Dowd  v.  Russell,  81  U. 
8.  (14  Wall.)  402,  404,  20  L.  Bd.  857. 

A  judgment  of  the  Supreme  Court  of  a 
state  which  reversed  and  modified  the  judg- 
ment below,  and  did  not  permit  further  pro- 
ceedings in  the  inferior  court,  if  the  defend- 
ants consented  to  the  modification  directed, 
constituted,  when  such  consent  was  given, 
a  final  judgment  within  the  meaning  of  the 
act  of  Congress  as  to  the  jurisdiction  of  the 
Supreme  Court  of  the  United  States  over 
final  judgments  of  state  courts.  Atherton  v. 
Fowler,  91  U.  S.  148,  146,  28  L.  Dd.  266. 

Judiciary  Act,  S  25,  providing  that  a 
writ  of  error  may  issue  to  the  United  States 
Supreme  Court  from  the  highest  court  of  the 
state  on  final  judgment  in  certain  specified 
cases,  cannot  be  construed  to  include  a  judg- 
ment of  reversal  rendered  by  the  state  Su- 
preme Court  iQ  a  case  under  such  circum- 
stances as  that  the  case  must  go  back  to  be 
tried  on  its  merits.  Rankin  v.  State  of  Ten- 
nessee, 78  n.  S.  (11  Wall.)  880,  881,  20  L.  Bd. 
176. 

A  judgment  of  an  appellate  court  revers- 
ing the  judgment  of  the  trial  court  and  re- 
manding the  cause  for  further  proceedings  is 


not  a  final  judgment,  as  that  tern  is  used  is 
federal  appellate  procedure.  McLeod  v. 
Graven,  79  Fed*  84,  24  a  a  A.  449  (dtins 
Union  Mut  Life  Ins.  Co.  v.  Kirchoff,  160  U. 
S.  874,  16  Sup.  Ot  818,  40  L.  Bd.  461;  Wer- 
ner V.  City  0>uncil  of  Charleston,  151  U.  S. 
860,  14  Sup.  Ct  856»  88  L.  Ed.  192;  Brown 
T.  Baxter,  146  U.  S.  619,  18  Sup.  Ct  260,  36 
L.  Bd.  1106 ;  Meagher  v.  Minnesota  Thresher 
Mfg.  Co.,  145  U.  S.  608,  12  Sup.  Ct  876,  36 
L.  Ed.  834;  Rice  T.  Sanger,  144  U.  S.  197,  12 
Sup.  Ct  664,  86  Ii.  Bd.  408;  Johnson  v. 
Keith,  117  U.  S.  199,  6  Sup.  CJt  669,  29  L. 
Ed.  888;  Bostwick  v.  Brinkerhoff,  106  U.  S. 
8,  1  Sup.  Ct  15,  27  L.  Bd.  78;  Houston  v. 
Moore,  16  U.  S.  [8  Wheat]  483,  4  L.  Ed.  428) ; 
Callahan  v.  Ball,  64  N.  B.  295,  297,  197  111. 
818;  Turner  v.  Browder,  57  Ky.  (18  B.  Mon.) 
825,  826.  A  judgment  reversing  that  of  an  in- 
ferior court  and  Awarding  a  new  trial,  is  not 
a  final  judgment  Houston  v.  Moore,  16  U. 
S.  (8  Wheat)  433,  4  L.  Bd.  428.  No  judg- 
ment Is  final  which  does  not  terminate  the 
litigation  between  the  parties.  A  judgment 
reversing  the  judgment  of  an  inferior  court 
and  remanding  the  cause,  is  not  a  final  judg- 
ment St  Claire  County  v.  Lovingston,  85 
U.  S.  (18  Wall.)  628,  21  L.  Bd.  813;  Winn's 
Heirs  v.  Jackson,  26  U.  S.  (12  Wheat)  185, 
136,  6  L.  Bd.  577. 

A  remanding  order  is  not  a  final  judg- 
ment or  decree  within  Act  Ck)ng.  Feb.  25, 
1889,  providing  that  an  appeal  or  writ  of  er- 
ror will  lie  in  the  Supreme  Court  in  all  cases 
where  a  final  judgment  or  decree  is  rendered 
in  a  Circuit  Court  involving  a  question  of  the 
jurisdiction  of  the  court  Gumee  v.  Pat- 
rick CJounty,  11  Sup.  CJt.  34,  35,  137  U.  S.  141, 
34  L.  Bd.  601;  Texas  Land  &  Cattle  CJo.  v. 
Scott,  11  Sup.  Ct  140,  137  U.  S.  436,  34  L. 
Ed.  730;  Richmond  &  D.  R.  CJo.  v.  Thouron, 
10  Sup.  Ct  517,  518,  134  U.  S.  45,  33  L.  Bd. 
871;  Morey  v.  Lockhart  8  Sup.  Ct  65,  66, 
123  U.  S.  56,  31  L.  Ed.  68;  Riser  v.  South- 
em  Ry.  Co.  (U.  S.)  116  Fed.  1014. 

The  words  "final  decision"  cannot  be 
held  to  include  a  remand  order,  first,  because 
it  is  not  a  decision,  but  a  refusal  to  hear  and 
decide;  and,  second,  because  it  is  not  final — 
that  is,  it  is  not  decisive  of  the  cause.  In  re 
Ck)e  (U.  S.)  49  Fed.  481,  482,  1  C.  C.  A  326. 

A  judgment  of  the  circuit  court  revers- 
ing the  judgment  of  a  county  court  dismiss- 
ing the  application  for  a  new  road  is  a  final 
order  or  judgment,  and  an  appeal  may  be 
prosecuted  from  it  to  the  Court  of  Appeals. 
Helm  V.  Short  70  Ky.  (7  Bush)  623,  626. 

Rev.  St  §  6707,  provides  that  an  order 
affecting  *'a  substantial  right  in  an  action 
when  such  order  in  effect  determines  the 
action  and  prevents  a  judgment,  and  an 
order  afTecting  a  substantial  right  made  in 
a  special  proceeding  or  upon  a  summary 
application  in  an  action  after  judgment  is 
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a  final  order,"  etc.  Held,  that  where,  on 
an  appeal  from  the  court  of  common  pleas 
to  the  district  conrt,  the  court  adjudged  that 
the  Judgment  of  the  court  of  common  pleas 
on  a  demurrer  be  reversed,  with  costs,  and 
that  the  plaintiffs  in  error  be  restored  to  all 
things  which  they  had  lost  by  reason  of 
the  Judgment,  but  did  not  remand  the  cause 
to  the  court  of  common  pleas  except  to  have 
its  Judgments  for  costs  carried  into  eflPect, 
there  was  no  final  Judgment  or  order  ren- 
dered on  which  an  appeal  could  be  taken 
to  the  Supreme  Court  Bolles  v.  Stockman, 
42  Ohio  St.  445,  448. 

Order  of  reviTal. 

A  decision  is  final  In  the  sense  In  which* 
an  appeal  from  it  is  permitted  when  it  de- 
cides and  disposes  of  the  whole  merits  of 
the  cause  as  between  the  parties  to  the 
appeal,  reserving  no  further  questions  or 
directions  for  the  future  Judgment  of  the 
court,  so  that  to  bring  the  cause  again  be- 
fore the  court  for  decision  will  not  be  necea- 
sary.  An  order  entered  in  the  original 
cause  reviving  the  suit  in  the  name  of  com- 
plainant's administrator  is  not  a  final  ap- 
pealable decree.  Mackaye  v.  Mallory  (U.  S.) 
79  Fed.  1,  2,  24  C.  C.  A.  420. 

Order  in  special  proceedings. 

Orders  entered  in  a  cause  at  the  instance 
of  either  party  before  It  Is  finally  deter-  j 
mined  are  interlocutory.  But  an  order  which  \ 
puts  an  end  to  a  proceeding  in  the  court  in 
which  It  Is  pending,  and  is  a  Judicial  de- 
termination of  the  rights  of  the  parties  in 
so  far  as  they  are  involved  in  that  pro- 
ceeding, iB  a  final  Judgment  The  term  "final 
Judgment,*'  as  decided  in  Martin  v.  Simp- 
kins,  20  Colo.  43S,  38  Pac.  1092,  includes  or- 
ders and  decisions  in  special  proceedings  as 
well  as  Judgments  in  ordinary  civil  and 
criminal  actions,  provided  such  orders  or 
decisions  be  made  by  the  court  in  a  proceed- 
ing instituted  and  pending  before  the  court 
An  order  denjrlng  an  application  for  permis- 
sion to  foreclose  a  trust  deed  Is  final,  though 
it  expressly  provides  that  it  is  without  preju- 
dice to  the  right  to  make  a  second  applica- 
tion. Smith  V.  McCourt,  45  Pac.  239,  242, 
8  Colo.  App.  146. 

The  temi  "final  decree,"  when  applied 
to  a  suit  by  a  trustee  against  a  beneficiary 
for  a  construction  of  the  trust  and  a  settle- 
ment thereof,  only  applies  to  a  decree  of  set- 
tlement, and  not  to  prior  decrees  adjudicat- 
ing only  a  part  of  the  rights  of  the  parties. 
The  latter  decrees  are  interlocutory,  and 
come  up  for  review  on  appeal  from  the  final 
decree.  Marks  v.  Semple,  20  South.  791, 
793,  111  Ala.  637. 

An  application  to  be  made  a  party  to 
an  action  being  regarded  as  a  special  pro- 
ceeding, when  the  application  Is  denied  the 


order  to  that  effect  Is  necessarily  final,  and 
hence  appealable.  Morse  v.  Stockman,  26 
N.  W.  176,  178,  65  Wis.  36. 

Where,  in  attachment,  an  order  Is  en- 
tered adjudging  the  rights  of  the  parties, 
but  afterwards  intervening  creditors  filed 
petitions,  and  defendant  moves  to  quash  the 
attachment,  the  order  entered  on  the  mo- 
tion to  quash  is  the  final  order,  and  not  the 
one  first  entered.  Oflftendinger  v.  Ford,  12 
S.  B.  1,  86  Va.  917. 

An  order  of  the  circuit  court  forever 
disbarring  an  attorney  and  prohibiting  him 
from  practicing  law  In  the  courts  of  these 
states  is  a  'final  order  affecting  a  substan- 
tial right  made  in  a  special  proceeding.  In 
re  Orton,  11  N.  W.  584,  54  Wis.  879. 

An  order  of  the  district  court  requirhig 
an  attorney  to  pay  money  alleged  to  have 
been  collected  by  him  Into  court  for  the  use 
of  the  plaintiff,  and.  In  default,  that  execu- 
tion issue  therefor,  is  a  final  order,  since  It 
directs  the  payment  unconditionally  $>f  a 
definite  sum  of  money  within  a  specified 
time,  on  pain  of  Its  enforcement  by  a  gen- 
eral execution.  It  completely  fixes  the  rights 
of  the  parties  to  It,  leaving  nothing  what- 
ever for  the  court  to  do  further  In  that  re- 
gard. Baldwin  v.  Foss,  16  N.  W.  480,  14 
Neb.  455. 

An  order  awarding  a  peremptory  writ 
of  mandamus  Is  a  final  Judgment  in  a  civil 
action  within  the  meaning  of  that  term  as 
used  in  the  statute  regulating  writs  of  error 
to  the  United  States  Supreme  Court  Da- 
vies  V.  Corbin,  5  Sup.  Ct  4,  5,  112  U.  S.  36, 
28  L.  Ed.  627. 

An  order  In  a  bankruptcy  proceeding 
allowing  the  claim  of  a  creditor  Is  a  final 
decision  within  the  provisions  of  the  act 
authorizing  appeals  to  the  Circuit  Court 
of  Appeals.  Duff  v.  Carrier  (U.  S.)  55  Fed. 
433,  434,  5  O.  C.  A.  177. 

An  order  appointing  commissioners  to 
locate  a  county  seat  permanently  is  not  a 
final  Judgment  So  far,  says  the  court, 
from  being  the  last.  It  Is  the  first,  step  in 
the  proceeding.  The  order  may  remain,  and 
yet  the  county  seat  be  never  removed.  The 
title  to  the  place  selected  may  be  defective. 
or  the  people  may  never  sanction  the  loca- 
tion. Tetherow  v.  Grundy  County  Court,  9 
Mo.  118.  120. 

Supplemental  orders. 

St  1871,  S  11.  giving  a  right  of  appeal 
from  the  final  order  affecting  a  substantial 
right  made  in  a  special  proceeding  or  on 
a  summary  application  in  an  action  after 
Judgment  does  not  Include  an  order  supple- 
mentary to  execution,  commanding  a  de- 
fendant to  appear  before  the  court  and  an- 
swer concerning  hla  property,  and  an  order 
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made  bj  the  Judffe  referring  the  same  mat- 
ter to  take  the  answers  of  the  defendant 
Roudeaa  ▼.  Beanmette^  4  Minn.  224,  228 
(Gil.  163,  164). 

An  order  granting  leare  to  issue  execu- 
tion OD  a  Judgment  after  the  time  has  ex- 
pired within  which  execution  may  be  Issued 
without  such  order  is  a  final  order  within 
the  meaning  of  the  statute  providing  that 
appeals  may  be  taken  from  a  final  order 
affecting  a  substantial  right  made  on  a 
summary  application  in  an  action  after  judg- 
ment. It  is  final  because  it  is  all  the  de- 
termination that  the  application  can  receive, 
and  it  is  obvious  that  it  affects  a  substan- 
tial right.  Entrop  y.  Williams,  11  Minn. 
381,  382  (Gil.  276,  277). 

The  granting  or  refusing  to  grant  a 
certificate  of  probable  cause  for  the  seizure 
made  under  the  customs  law  is  not  a  final 
judgment,  so  that  a  writ  of  error  would  not 
lie  in  the  Oircult  Court,  nor  from  the  latter 
to  the  Supreme  CJourt  United  States  v. 
Frerichs,  1  Sup.  Ot  169,  170,  106  U.  &  160. 
27  L.  Ed.  128. 

The  term  "final  order  affecting  a  sub- 
stantial right  made  in  a  special  proceeding," 
as  used  in  Gen.  St.  1878,  c.  86,  §  8,  subd.  6, 
authorizing  an  appeal  from  such  an  order. 
Includes  an  order  directing  the  payment  of 
money  by  a  judge  to  a  debtor  in  disclosure 
In  proceedings  supplementary  to  execution 
authorized  by  chapter  66,  tit.  24.  Christen- 
sen  T.  Tostevin,  53  N.  W.  461,  462,  51  Minn. 
230. 

"Final  judgment,"  as  used  in  Code  Civ. 
Proc  §  1253,  relating  to  the  "final  order 
of  condemnation"  in  condemnation  proceed- 
ings, is  not  a  final  judgment,  but  is  a  spe- 
cial order  made  after  final  judgment.  Cali- 
fornia Southern  R.  Co.  v.  Southern  Pac.  R. 
Co..  7  Pac.  123,  126,  67  Cal.  59. 

A  decree  was  made  fixing  the  amount 
due  each  of  the  claimants,  and  ordering  a 
sale  of  the  land  attached  to  pay  the  debts. 
Held,  that  the  decree  was  final,  the  com- 
plainant having  recovered  a  judgment  for 
his  debt  and  costs,  the  subsequent  decrees 
to  be  rendered  after  the  sale  of  the  land 
being  the  only  means  of  executing  the  decree. 
Gill  v.  Creed,  43  Tenn.  (3  Cold.)  295,  297. 

Order  Taoatlns  Juden&ent  or  granting 
trial. 


An  order  granting  a  new  trial  Is  not 
a  final  Judgment  from  which  an  appeal  will 
lie,  but  only  in  the  nature  of  an  interlocu- 
tory judgment  Wallace  v.  Mlddlebrook,  28 
Conn.  464,  465;  Magill  v.  Lyman,  6  Conn. 
59,  61;  Hatchett  v.  Milner,  44  Ala.  224,  226; 
Williams  v.  La  Valle,  64  111.  110,  HI. 

The  granting  of  a  new  trial  Is  In  the 
nature  of  a  final  judgment  It  is  an  adjudi- 
cation of  the  court  that  the  successful  party 
takes  nothing  by  the  verdict  which  the  jury 


returns.    Snyder  v.  Oox  (Ky.)  58  S.  W.  263, 
264. 

An  order  of  the  court  setting  aside  a 
default  judgment  is  not  a  final  judgment 
from  which  an  appeal  Ilea  Code,  §  550. 
Masten  v.  Indiana  Car  &  Foundry  Co.,  49  N. 

B.  981,  982,  19  Ind.  App.  633  (citing  Bran- 
ham  V.  Ft  Wayne  &  S.  R.  Co.,  7  Ind.  524). 

The  term  "final  judgment  or  order," 
within  the  meaning  of  Code  Civ.  Proc.  $  190, 
authorizing  appeals  only  from  a  judgment 
or  order  finally  determining  an  action  or  spe- 
cial proceedings,  does  not  include  an  order 
denying  an  application  to  vacate  a  judgment 
entered  in  condemnation  proceedings.  City 
of  Johnstown  v.  Wade,  51  N.  B.  397,  398» 
157  N.  Y.  50. 

"Final  judgment,"  as  used  In  the  Con- 
stitution of  the  state  (article  8,  S  9),  means 
a  judgment  that  has  terminated  the  liti- 
gation between  the  parties  in  the  court  ren- 
dering It.  When  a  motion  for  a  new  trial 
has  been  duly  made,  the  judgment  becomes 
final. for  the  purposes  of  an  appeal  when  it 
is  overruled.  Watson  t.  Mayberry,  49  Pac. 
479,  481,  15  Utah,  265. 

A  final  order  is  one  which  disposes  of 
the  cause  either  by  sending  it  out  of  court 
before  a  hearing  is  had  on  the  merits,  or, 
after  a  hearing  on  the  merits,  either  grants 
or  refuses  the  relief  demanded  by  the  plain- 
tiff. An  order  granting  a  new  trial  is  not 
a  final  order.  Fisk  v.  Henarle,  13  Pac. 
760,  761,  15  Or.  89  (citing  Artman  v.  West 
Point  Mfg.  Co.,  16  Neb.  572,  20  N.  W.  873). 

An  order  granting  a  new  trial  is  not  a 
final  order  affecting  a  substantial  right  Or- 
ders falling  within  that  class  are  such  as 
finally  dispose  of  the  proceeding,  or  some 
question  Involved  in  it.  The  granting  of  a 
new  trial  has  not  this  effect,  but  only  re- 
tains the  case  in  court  for  a  rehearing. 
Therefore  an  appeal  from  such  an  order  is 
unauthorized.  McNamara  v.  Minnesota 
Cent*  Ry.  C3o.,  12  Minn.  388,  394  (GU.  269, 
278). 

An  order  setting  aside  a  final  decree  at 
the  succeeding  term  held  not  a  final  decision 
from  which  an  appeal  would  lie,  especially 
where  the  appellant  obtained  leave  to  amend 
the  bill,  and  inserted  therein  additional  alle- 
gations as  to  the  citizenship  of  the  parties, 
after  the  court  had  vacated  its  former  de- 
cree.   Fisher  v.  Simon  (U.  S.)  67  Fed,  387,  14 

C.  C.  A.  443. 

An  order  denying  a  petition  to  vacate  a 
judgment  allowing  a  claim  against  the  de- 
cedent's estate  is  not  a  final  judgment  which 
can  be  refused  on  appeal.  In  re  Emanuel's 
Estate,  72  Pac.  1079,  81  Colo.  440. 

Verdict  or  findings. 

St  §  4861,  provides  that,  where  non- 
residents at  the  time  of  the  final  decision 
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in  the  circuit  court  as  to  tbe  probate  of  a 
will  resided  out  of  the  state,  any  other  in- 
terested person  could  have  a  retrial  of  the 
question  of  the  probate.  It  was  held  that 
the  words  "final  decision,"  as  thus  used* 
menu  the  final  judgment  in  the  proceedings 
after  the  party  had  been  heard  as  provided 
by  law,  and  not  that  the  verdict  was  final, 
though  a  prior  statute  provided  that  the 
verdict  of  the  jury  on  the  probate  of  the 
will  should  be  final.  BUis  t.  ElliB»  46  S.  W. 
521,  522,  104  Ky.  121. 

By  Olv.  Code,  §  543,  an  order  affecting 
a  substantial  right  in  an  action,  when  such 
order  in  effect  determines  the  action  and 
prevents  a  judgment,  and  an  order  affecting 
a  substantial  right  made  in  a  special  pro- 
ceeding or  upon  a  summary  application  in  an 
action  after  judgment,  is  a  final  order.  The 
findings  of  a  district  court  do  not  constitute 
such  a  final  order.  Steele  v.  City  of  New- 
ton, 21  Pac.  644,  645,  41  Kan.  512;  Callen 
V.  City  of  Junction  City,  21  Pac  647,  648, 
41  Kan.  466. 

FINAI.  DESTINATZOH, 

A  policy  of  marine  insurance,  which 
provided  that  the  policy  covered  all  risks 
at  and  from  the  port  of  destination  to  the 
final  destination,  does  not  mean  that  the 
risk  continued  until  the  goods  were  delivered 
into  the  actual,  manual  custody  and  control 
of  the  consignee  at  the  port  of  destination, 
but  a  delivery  on  the  dock  at  the  port  of 
destination  would  be  a  delivery  at  the  final 
destination  within  the  meaning  of  the  pol- 
icy. Beddall  v.  British  &  Foreign  Marine 
Ins.  Co.,  21  N.  7.  Supp.  709,  711,  67  Hun,  64& 

FINAIi  DETEBMIHATIOir. 

See,  also,  "Finally  Determine.* 

In  the  stipulation  providing  that  pro- 
ceeds of  certain  property  shall  be  deposited 
to  await  final  determination  of  an  action 
concerning  it,  the  term  ''final  determina- 
tion" of  the  action  meant  the  final  settling 
of  the  rights  of  the  parties  to  the  action 
beyond  all  appeal.  Dean  t.  Marschall,  85 
N.  Y.  Supp.  724,  726,  90  Hun,  835. 

"Final,"  as  used  In  Act  May  19,  1874 
(P.  L.  208),  making  the  determination  of  the 
court  of  quarter  sessions  In  contested  elec- 
tions final,  does  not  merely  mean  that  such 
court  shall  do  what  is  necessary  for  final  de- 
termination of  the  case,  and  that  the  final 
determination  Is  to  rest  with  the  Supreme 
Court,  but  means  that  there  can  be  no  re- 
view on  the  merits  of  the  decision  of  the 
court  below.  In  re  Carpenter's  Appeal  (Pa.) 
11  Wkly.  Notes  Cas.  162. 

Under  Code  Proc.  defining  a  Judgment 
from  which  an  appeal  may  be  taken  as  "the 
final  determination  of  the  rights  of  the  par- 


ties in  the  action,'*  a  decree  setting  aside 
a  satisfaction  piece  and  the  entry  of  satis- 
faction of  a  mortgage  of  record,  and  di- 
recting a  foreclosure  of  the  mortgage  in 
the  usual  form,  Is  not  appealable  until  the 
amount  due  on  the  mortgage  has  been  com- 
puted and  ascertained  by  the  county  judge 
to  whom  it  was  referred,  and  the  report 
of  the  referee  has  been  confirmed  by  the 
court  Swarthout  t.  Curtia»  4  N.  X.  (4 
Const)  415,  416. 

FINAI.  DISPOSmOH. 

The  phrase  "final  disposition  of  the 
case,"  in  19  Stat  102,  allowing  an  applica- 
tion for  discharge  in  bankruptcy,  where 
there  are  no  assets,  "at  any  time  after  the 
expiration  of  60  days,  and  before  the  final 
disposition  of  the  cause,*'  means  the  settle- 
ment of  the  estate  and  the  discharge  of  the 
assignee  or  trustee.  In  re  Heller  (U.  S.)  9 
Fed.  S73.  It  means  the  final  disposition  of 
the  administration  of  the  estate.  In  re 
Brightman  (U.  S.)  4  Fed.  Caa  186,  137. 

The  final  disposition  of  a  matter  sub- 
mitted to  arbitration  Is  a  determination  so 
that  nothing  further  remains  to  fix  the 
rights  and  obligations  of  the  parties,  and  no 
further  controversy  or  litigation  la  required 
or  can  arise  on  the  matter.  It  is  such  an 
award  that  the  party  against  whom  It  is 
made  can  perform  or  pay  It  without  any 
further  ascertainment  of  rights  or  duties. 
It  Is  not  absolutely  necessary  that  the 
award  should  state  in  figures  the  exact 
amount  to  be  paid.  It  is  sufificient  if  there 
Is  such  reference  In  the  award  to  docu- 
ments or  other  matters  that  nothing  remains 
but  mere  arithmetical  computation  to  render 
the  award  final  and  conclusive.  Colcord  v. 
Fletcher,  50  Me.  898,  401. 

The  expression  "final  disposition,"  as 
used  In  Act  June  25,  1868,  S  2,  allowing  the 
court  of  claims  at  any  time  while  any  suit 
or  claim  is  pending  before  or  on  appeal  from 
the  said  court,  or  within  two  years  next  after 
the  final  disposition  of  any  such  suit  or 
claim,  on  motion  on  behalf  of  the  United 
States  to  grant  a  new  trial  in  any  such 
suit  or  claim,  means  the  final  determination 
of  the  suit  on  appeal,  if  an  appeal  is  taken, 
or,  If  none  Is  taken,  then  its  final  determina- 
tion in  the  court  of  claims.  Ex  parte  Rus- 
sell, 80  U.  S.  (13  Wall.)  664,  667,  20  L.  Ed. 
632. 

A  dismissal  of  an  appeal  is  a  final  dis- 
position of  a  libel,  so  as  to  allow  of  tbe 
entry  of  a  docket  fee.  Hayford  T.  GrlfBtli 
(U.  S.)  11  Fed.  Cas.  909,  910. 

FINAIi  DXSTBIBUTIOH. 

An  agreement  by  the  contestants  of  a 
will  that,  if  successful,  certain  additional 
amounts  should   be  paid  to  two  of   their 
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Dumber  on  final  distribution,  meant  13ie  final 
distribution  of  the  whole  estate,  and  not 
simply  that  of  the  personalty,  upon  which 
alone  administration  was  had.  Rogers  T. 
Gillett,  0  N.  W.  204,  206,  56  Iowa,  260. 

rm AL  E8TI1IATB. 

A  contract  for  the  famishing  of  stone  to 
a  contractor  for  building  govemment  bat- 
teries provided  that  final  settlement  should 
be  made  **on  final  estimates  rendered  for  said 
work  by  the  engineer  in  charge."  Held,  that 
the  quoted  phrase  meant  that  the  engineer 
or  officer  in  charge  should  determine  the 
amount  of  stone  furnished,  and  that  upon  his 
estimate  of  the  same  settlement  should  be 
made,  his  estimate  being  made  by  what  ap- 
peared to  be  a  fair  and  practical  method;  and 
that  the  same  should  be  conclusive.  United 
States  V.  Yenable  CSonst  CSo.  (U.  8.)  124  Fed. 
207^272. 

TXNAIs  HEABING  OB  TBIAXi. 

Before  final  hearing,  see  ''Before.** 

Final  hearing  means  the  trial  or  hearing 
of  the  cause  upon  its  merits.  Smith  v.  West- 
ern Union  Telegraph  Oa.  (U.  H.)  81  Fed.  242, 
243. 

"Final  hearing,"  as  used  in  Rev.  St  S 
824  [U.  S.  CJomp.  St  1901,  p.  632],  providing 
that  the  docket  fee  may  be  taxable  on  the 
final  hearing,  means  a  hearing  on  an  order 
of  the  court,  which  order  is  necessary  to  dis- 
pose of  the  case.  Goodyear  v.  Sawyer  (U.  S.) 
17  Fed.  2,  9.  Hence,  where  a  demurrer  to  a 
bill  in  equity  is  overruled,  and  defendant  has 
leave  to  answer,  plaintiff  is  not  entitled  to 
tax  a  docket  fee.  McLean  v.  Clark  (U.  S.) 
23  Fed.  861,  862;  In  Doughty  v.  West,  Brad- 
ley &  Gary  Mfg.  Co.  (U.  S.)  7  Fed.  Cas.  071, 
972,  ft  was  said  in  reference  to  the  allow- 
ance of  a  docket  fee  under  section  1  of  the 
act  of  1853:  "  Trial*  and  *final  hearing* 
have  well-known  definite  meanings  in  the 
law,  and  they  are  used  in  this  statute  in 
that  well-known  sense.  *Triar  is  used  to  de- 
scribe the  process  of  determining  the  issues 
in  an  action  at  law,  and  ^final  hearing'  the 
submission  of  the  case  for  a  determination 
thereof  upon  the  pleadings  and  pleadings  and 
proofs,  or  otherwise,  so  that  the  case  may  be 
finally  disposed  of."  Wooster  v.  Handy  (U. 
8.)  23  Fed.  49,  58. 

'*Final  hearing  or  trial,"  as  used  in  the 
act  of  Congress  of  1867  providing  for  the  re- 
moval of  causes  to  the  federal  courts,  means 
the  same  as  if  the  words  had  not  been  trans- 
posed from  the  clause  (in  the  act  of  1866) 
"before  trial  or  final  bearing."  Beery  v.  Irick 
(Ya.)  22  Grat  484,  489,  12  Am.  Rep.  639; 
Bryant  v.  Rich,  106  Mass.  180,  192,  8  Am. 
Rep.  811;   Akerly  v.  Vilas.  24  Wis.  165,  171, 


1  Am.  Rep.  166;   Wooster  v.  Handy  (U.  S.) 
28  Fed.  49,  53. 

A  final  hearing,  within  the  meaning  of 
the  statute  entitling  plaintiff's  attorney  to  a 
docket  fee,  is  a  submission  of  the  case  for 
determination  on  the  merits,  or  the  submis- 
sion of  some  question,  the  disposition  of 
which  finally  ends  the  case.  Barron  v.  The 
Mount  Eden  (U.  S.)  87  Fed.  483,  484  (ap- 
proved in  The  H.  a  Grady  [U.  S.]  87  Fed. 
483,  484). 

"Final  hearing  or  trial,"  as  used  in  the 
:  removal  act  of  Congress,  means  the  examina- 
I  tion  of  the  facts  in  issue.    Yannevar  v.  Bry- 
ant, 88  U.  S.  (21  Wall.)  41,  43,  22  L.  Bd.  476; 
:  Wooster  v.  Handy  (U.  8.)  28  Fed.  49,  53. 

The  term   ••final  hearing"  in  14  U.   S. 

<  Stat,  authorizing  the  removal  of  a  suit  in 
the  state  courts  to  the  federal  courts  at  any 
time  before  trial  or  final  hearing,  is  used  in 
contradistinction  to  hearings  upon  interlocu- 
tory matters,  and  m^ans  the  hearing  of  the 
cause  upon  its  merits  by  a  judge  sitting  in 
equity.  Galpin  v.  Critchlow,  112  Mass.  389, 
343,  17  Am.  Rep.  176;  Jones  v.  Foster,  20 
N.  W.  785,  786,  61  Wis.  25.    See,  also,  Chan- 

:  dler  v.  Coe,  56  N.  H.  184.  186,  22  Am.  Rep. 

I  437;  Wooster  v.  Handy  (U.  S.)  23  Fed.  49,  53. 

To  constitute  "a  final  hearing  in  equity 
[  or  admiralty,"  within  the  meaning  of  section 
,  824,  Rev.  St  [U.  S.  Comp.  St  1901,  p.  632J, 
I  there  must  be  a  hearing  of  the  cause  on  its 
^  merits;    that  is,  a  submission  of  it  to  the 
court  in  such  a  shape  as  the  parties  choose 
to  give  it,  with  a  view  to  a  determination 
whether  the  plaintiff  or  libelant  has  made 
out  the  case  stated  by  him  in  his  bill  or  libel 
on  the  ground  for  the  permanent  relief  which 
his  pleading  seeks,  on  Such  proof  as  the  par- 
ties place  before  the  court,  be  the  case  one 
of  pro  confesso  on  bill,  or  libel  and  answer, 
or  pleadings  alone,  or  pleadings  and  proofs. 
Wooster  v.  Handy  (U.  S.)  28  Fed.  49,  50; 
Mercartney  v.  Crittenden  (U.  8.)  24  Fed.  401; 
The  H.  C.  Grady  (U.  S.)  87  Fed.  483,  484. 

The  expression  ''final  hearing  or  trial," 
as  used  in  Act  Cong.  March  2,  1867,  authoriz- 
ing removals  of  causes  on  making  the  proper 
application  "at  any  time  before  the  final 
hearing  or  trial"  of  the  suit,  means  a  trial  of 
an  action  at  law  or  hearing  of  a  suit  in  eq- 
uity on  the  merits  at  the  Circuit;  and  the 
cause  is  not  transferable  thereafter,  although 
judgment  may  have  been  reversed  on  the  re- 
peal and  the  cause  remitted  for  a  new  trial 
or  for  further  proceedings.  The  word  ••hear- 
ing" has  an  established  meaning,  and  is  ap- 
plicable to  equity  cases.  It  means  the  same 
thing  in  those  cases  that  the  word  •'trial" 
does  in  cases  at  law,  and  the  words  "final 
hearing"  have  long  been  used  to  designate  the 
trial  of  an  equity  case  upon  the  merits,  as 
distinguished  from  the  hearing  of  any  formal 
questions  arising  in  the  cause,  and  which 
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are  termed  '•interlocutory.'*  Whenever,  in 
any  state,  there  has  been  a  trial  in  an  action 
at  law  or  a  final  hearing  in  a  suit  in  equity, 
the  result  of  which  was  an  adjudication, 
which,  upon  the  principle  governing  Judicial 
decisions,  would  be  final  between  the  parties 
as  to  any  portion  of  the  merits  of  the  ac- 
tion, the  case  has  passed  beyond  the  stage 
where  it  was  within  either  the  letter  or  the 
spirit  of  this  law.  Akerly  v.  Yilas,  24  Wis. 
165,  171,  1  Am.  Rep.  166. 

As  ref  errins  to  equitable  aetions. 

**Final  hearing,"  as  used  in  Rev.  St  U. 
S.  I  639,  relating  to  the  removal  of  causes 
from  the  state  court  to  federal  courts,  and 
providing  that  the  same  may  be  removed  on 
petition  filed  at  any  time  after  trial  or  final 
hearing  of  the  suit,  etc.,  refers  to  actions  in 
chancery.  Brayley  v.  Hedges,  5  N.  W.  748, 
749,  63  Iowa,  582.  See,  also,  Wooster  ▼.  Han- 
dy (U.  S.)  23  Fed.  49,  53;  Vannevar  v.  Bry- 
ant, 88  U.  S.  (21  Wall.)  41,  43,  22  L.  Ed.  476; 
Galpin  V.  Critchlow,  112  Mass.  339,  343,  17 
Am.  Rep.  176;  Akerly  v.  Vilas,  24  Wis.  165, 
171,  1  Am.  Rep.  166;  Jones  v.  Foster,  20  N. 
W.  785.  786,  61  Wis.  25;  Chandler  v.  Coe,  56 
N.  H.  184,  186,  22  Am.  Rep.  437;  Beery  v. 
Irick  (Va.)  22  Grat  484,  489,  12  Am.  Rep, 
539;  Burson  v.  National  Park  Bank  of  New 
York,  40  Ind.  173,  179,  13  Am.  Rep.  285. 

As  first  trial. 

The  words  "before  final  hearing  or  trial,*' 
in  the  removal  act  of  Congress  of  1807,  would 
seem  to  be  equivalent  in  meaning  to  the  same 
words  "trial  or  final  hearing"  in  the  similar 
act  of  1866,  and  it  is  doubtful  whether  a 
party  who  has  once  taken  a  chance  of  a  de- 
cision on  the  merits  by  a  trial  before  the 
Jury  or  a  hearing  before  the  court  in  a  suit 
In  equity  in  the  state  court  can,  even  if  the 
case  stands  open  for  a  new  trial  or  further 
hearing,  remove  it  to  another  tribunal.  Bry- 
ant V.  Rich,  106  Mass.  180,  192,  8  Am.  Rep. 
31L 

The  word  "final"  in  the  act  of  Congress 
1867,  providing  that  a  petition  for  removal 
of  cause  might  be  filed  at  any  time  before 
the  final  hearing  or  trial  6t  the  suit,  qualifies 
both  "hearing"  and  "trial,"  and  hence,  if  a 
case  was  pending  awaiting  a  trial,  it  could 
be  removed,  regardless  of  the  number  of  pre- 
vious trials  or  mistrials  that  had  taken  place. 
Davis  V.  Chicago  &  N.  W.  Ry.  Ca  (U.  S.)  46 
Fed.  307,308. 

14  U.  S.  Stat  559,  authorizing  the  re- 
moval of  cases  in  state  courts  on  the  ground 
of  diverse  citizenship  before  the  final  hear- 
ing or  trial,  is  to  be  construed  as  meaning 
before  the  first  trial  of  an  action,  and  it  does 
not  authorize  a  removal  before  the  second 
trial  after  the  first  Judgment  has  been  re- 
versed on  appeal.  Hail  v.  Ricketts,  72  Ky. 
(9  Bush)  366,  371. 


Under  Act  March  2,  1867,  authorizing  a 
petition  for  removal  to  the  federal  court  to 
be  filed  at  any  time  before  the  final  hearing 
or  trial  of  the  suit,  it  is  held  that  the  ap- 
plication for  removal  filed  before  retrial  after 
a  Judgment  on  appeal  of  reversal  and  re- 
mand is  before  the  final  hearing  or  trial  with- 
in the  meaning  of  the  act  Acker ly  v.  Vilas 
(U.  S.)  1  Fed.  Cas.  253,  254. 

Under  a  federal  statute  relative  to  the 
removal  of  causes,  and  providing  that  the 
petition  for  removal  shall  be  filed  before  the 
trial  or  final  bearing,  it  is  held  that  the 
trial  mentioned  means  not  only  "a  trial"  or 
"one  trial,"  but  a  determination  of  the  rights 
of  the  parties  forever;  so  that,  although  there 
has  been  a  trial,  the  petition  for  removal  is 
nevertheless  timely  if  filed  before  retrial  aft- 
er reversal.  The  terms  "the  trial"  and  "final 
hearing"  have  a  relative  connection  and  re- 
ciprocal meaning;  the  former  applicable  to 
actions  at  law  and  the  latter  to  equity  cases. 
Minnett  v.  Milwaukee  &  St  P.  Ry.  Co.  (U.  &) 
17  Fed.  Cas.  449,  450. 

As  Judgment  on  appeaL 

A  bond  given  in  a  Justice's  court  for  the 
purpose  and  having  the  effect  of  releasing 
and  discharging  all  the  garnishment  proceed- 
ings in  that  court,  which  provides  that  the 
obligors  shall  pay  any  Judgment  which  may 
be  rendered  against  the  defendant  on  final 
hearing  of  the  case,  will  bind  the  obligors  to 
pay  any  final  Judgment  which  may  be  ren- 
dered against  the  defendant  in  the  district 
court  on  an  appeal  by  the  plaintiff  from  the 
Justice's  court  Washer  ▼.  Campbell,  19  Pac 
858,  861,  40  Kan.  398. 

By  the  term  "final  trial,"  as  used  in  the 
constitutional  provision  that  no  person  shall 
be  compelled  to  pay  costs  except  after  con- 
viction on  a  final  trial,  is  meant  that  trial 
in  a  criminal  case  In  a  court  of  original  Juris- 
diction upon  which  such  a  sentence  or  Judg- 
ment of  conviction  as  would  constitute  a  final 
Judgment  could  be  entered,  and  will  not  be 
held  to  mean  the  final  determination  and  af- 
firmance of  Judgment  of  conviction  by  the 
appellate  court  State  v.  Newman,  8  South. 
467,  470,  24  Fla.  33. 

Decision  in  intervention. 

A  finding  in  an  intervention  proceeding 
in  an  equity  case  in  favor  of  the  intervener 
is  not  a  final  hearing  in  equity  within  the 
statute  entitling  a  solicitor  to  a  docSet  fee  of 
$20.  Central  Trust  Co.  v.  Wabash,  St  I«.  & 
P.  Ry.  Co.  (U.  S.)  32  Fed.  684,  685. 

Decision  on  demnrrer. 

A  cause  may  be  removed  from  a  state  to 
federal  court  under  Rev.  St  S  639,  sabd.  3^ 
providing  that;  when  a  suit  la  between  a 
citizen  of  the  state  in  which  it  is  broui^ 
and  a  citizen  of  another  state,  it  may  be  re- 
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moved  from  the  state  coiirt  to  the  federal 
court  on  petition  filed  at  any  time  before'  the 
trial  or  final  hearing  of  the  snlt,  though  the 
petition  is  filed  after  a  decision  or  ruling  on 
demurrer  to  an  answer  interposed  by  defend- 
ant Field  ▼.  Williams  (U.  S.)  24  Fed.  513, 
514,  515. 

Dismissal  or  discontinuanoe. 

Rev.  St  §§  823,  824  [U.  S.  Ck>mp.  St  1901, 
p.  632],  provide  that  solicitors  in  equity  or 
proctors  in  admiralty  shall  be  allowed  a 
doclset  fee  of  $20  on  a  final  hearing.  Held, 
that  where,  without  notice  to  the  defendant, 
an  order  was  obtained  by  the  complainant 
striking  out  the  bill  after  the  filing  of  a  de- 
murrer thereto,  but  before  any  hearing  or 
consideration  of  the  case  by  the  court,  there 
had  been  no  final  hearing  of  the  case  so  as 
to  Justify  the  entry  of  the  docket  fee.  Coy 
V.  Perkins  (U.  S.)  13  Fed.  111.  112. 

A  final  hearing  is  one  where  the  cause 
has  been  finally  determined,  and  its  deter- 
mination involves  a  hearing  by  the  court 
Andrews  v.  Cole  (U.  S.)  20  Fed.  410.  The 
mere  fact  that  an  order  dismissing  a  cause 
without  prejudice  provides  that  certain  depo- 
sitions filed  by  defendant  may  be  used  by 
him  in  any  suit  brought  by  complainant  on 
the  same  cause  of  action  does  not  make  such 
discontinuance  a  final  hearing  within  the 
statute  authorizing  the  taxation  of  a  solicit- 
or's docket  fee.  Kaempfer  v.  Taylor  (U.  S.) 
78  Fed.  795,  796. 

A  vessel  being  in  custody  of  the  court 
under  process  issued  against  her,  and  the 
case  being  entered  in  the  admiralty  docket, 
consent  was  given  that  the  case  be  discon- 
tinued on  payment  of  the  amount  claimed 
and  libelant's  costs.  Held,  that  the  granting 
of  a  motion  for  an  order  discharging  the  ves- 
sel from  custody  and  canceling  stipulations 
was  a  final  hearing  under  Rev.  St.  §  824 
[U.  S.  Comp.  St  1901,  p.  632],  providing  that 
a  docket  fee  of  $20  be  allowed  in  all  admiral- 
ty cases  where  there  is  a  final  hearing.  The 
Alert  (U.  S.)  15  Fed.  620. 

When  a  bill  in  equity  is,  after  answer 
filed,  dismissed  by  the  plaintiff  on  his  own 
motion  either  generally  or  without  prejudice, 
the  granting  of  such  order  is  a  final  hearing 
within  Rev.  St  §§  823,  824  [U.  S.  Comp.  St 
1901,  p.  632].  Goodyear  v.  Sawyer  (U.  S.) 
17  Fed.  2. 

Final  l&earins  and  trial  distingnisl&ed. 

The  words  "trial"  and  "final  hearing" 
have  well-known  definite  meanings  in  the 
law,  and  they  are  used  in  that  well-known 
sense  in  the  statute  authorizing  a  docket  fee 
of  $20  in  a  trial  before  a  Jury  in  civil  or 
criminal  cases,  or  before  referees,  or  on  a 
final  hearing  in  equity  or  admiralty.  "Trial" 
is  used  to  describe  the  process  of  determining 
the  issues  in  an  action  at  law,  and  "final 
kearlng"  the  submission  of  the  case  for  de- 


termination thereof  upon  the  pleadings,  w 
pleadings  and  proofs,  or  otherwise,  so  that 
the  case  may  be  finally  disposed  of.  Doughty 
V.  West,  Bradley  &  Cary  Mfg.  Co.  (U.  S.) 
7  Fed.  Cas.  971,  972. 

Order  pro  eonf  esso* 

Where  the  parties  stipulate  for  a  decree 
in  favor  of  an  Intervener,  and  a  decree  was 
entered  accordingly,  there  was  a  final  hear- 
ing. The  H.  a  Grady  (U.  S.)  87  Fed.  483, 
484. 

Several  cases  have  decided  that  the  final 
hearing  within  the  meaning  of  Rev.  St  §  824 
[U.  S.  Comp.  St  1901,  p.  632],  authorizing  a 
docket  fee  of  $20  to  be  taxed  in  case»  of 
final  hearing,  is  any  order  ot  determining 
which  results  in  the  final  disposition  of  the 
cause.  Hayford  v.  Griffith  (U.  S.)  11  Fed. 
Cas.  909,  910.  Other  cases  hold  that  there 
Is  a  final  hearing  only  when  some  question 
of  law  or  fact  has  been  submitted  to  the 
court  requiring  not  merely  formal  action,  but 
consideration.  Coy  v.  Perkins  (U.  S.)  13  Fed. 
Ill,  112;  Yale  Lock  Mfg.  Co.  v.  Colvln  (U.  S.) 
14  Fed.  269.  Under  either  of  these  prin- 
ciples there  has  been  a  final  hearing  within 
the  meaning  of  Rev.  St  §  824  [U.  S.  Comp. 
St  1901,  p.  632],  where  a  final  decree  has 
been  obtained  under  an  order  pro  confesso, 
since,  even  after  the  order,  the  matter  of  the 
bill  is  still  to  be  decreed  by  the  court,  and 
then  only  when  it  Is  proper  to  be  decreed. 
The  bill  is  to  be  examined  to  see  if  the  facts 
alleged  entitle  the  complainant  to  relief.  An- 
drews V.  Cole  (U.  S.)  20  Fed.  410. 

Prooeedinss    before     oontmissioner    oi 
master. 

The  taking  of  proofs  before  a  master  in 
order  to  dispose  of  a  motion  for  an  injunction 
pendente  lite  is  not  a  final  hearing.  Doughty 
V.  West,  Bradley  &  Cary  Mfg.  Co.  (U.  S.)  7 
Fed.  Cas.  971,  972. 

I  A  proceeding  before  a  commissioner  on 
a  reference  is  not  a  final  hearing.  Barron  v. 
The  Mount  Eden  (U.  S.)  87  Fed.  483,  484. 

Remand  to  state  eourt. 

The  term  "final  hearing"  means  a  trial 
or  hearing  of  the  cause  upon  its  merits.  An 
order  to  remand  a  cause  from  the  federal  to 
the  state  court  is  not  a  final  hearing  within 
the  provisions  allowing  plaintiff's  attorney 
a  docket  fee.  Smith  v.  Western  Union  Tel- 
egraph Co.  (U.  S.)  81  Fed.  242,  243. 

Sninnission  to  Jury. 

Where,  in  an  equity  trial,  certain  issues 
of  fact  were  submitted  to  a  Jury,  but  the 
Jury  failed  to  agree,  such  submission  did 
not  constitute  a  final  hearing,  within  the 
meaning  of  the  local  prejudice  act,  author- 
izing a  removal  of  cases  to  federal  court  at 
any  time  before  final  hearing,  since  there 
was,  in  effect,  no  verdict,  erea  though  the 
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hearing  by  Jury  was  a  part  of  the  trial  un- 
der the  Minnesota  law.  Osborn  t.  Osbom 
(U.  S.)  5  Fed.  889,  390. 

FINAI.  or JUHOTIOH. 

A  final  Injunction  1b  granted  when  the 
rights  of  the  parties  are  determined.  It  may 
be  made  mandatory  commanding  acts  to  be 
done,  and  is  distinguished  from  a  prelimi- 
nary injunction,  which  is  confined  to  the 
purpose  and  office  of  restraining — ^prevention 
— simply.  Southern  Pac.  R.  Co.  t.  Oity  of 
Oakland  (U.  S.)  58  Fed.  50,  54. 

FINAI.  JITDGE. 

The  word  "final,"  as  used  in  the  statute, 
amending  the  charter  of  South  Norwalk,  and 
declaring  tliat  the  board  of  councilmen  shall 
be  the  final  Judges  of  the  election  returns 
and  qualifications  of  its  members,  was  used 
for  the  purpose  of  divesting  the  superior 
court  of  Jurisdiction  in  such  cases,  and  to 
make  the  common  council  the  sole  tribunal' 
to  determine  the  legality  of  the  election  of 
its  members.  Selleck  v.  Common  Council  of 
City  of  South  Norwalk,  40  Conn.  359,  362 
(cited  and  approved  in  State  v.  Lewis,  51 
Conn.  113,  126). 

Const  pt  2,  art  84,  providing  that  the 
Senate  shall  be  final  Judges  of  the  election, 
returns,  and  qualifications  of  their  own  mem- 
bers, does  not  render  the  determination  of 
the  title  of  one  of  its  members  by  the  Senate 
more  binding  than  a  similar  finding  by  the 
House  in  regard  to  the  title  of  one  of  its 
members.  The  result  in  either  case  is  a  final 
adjudication  of  the  facts.  Attorney  General 
V.  Sands,  44  Ati.  83,  85,  68  N.  H.  54. 

FINAI.  JUBISDIOTIOH. 

Between  Judgment  and  Jurisdiction  there 
is  a  wide  distinction.  One  is  the  decision  of 
the  law  given  by  the  court,  as  the  result  of 
proceedings  therein  instituted;  the  other  has 
reference  to  the  power  conferred  to  take  cog- 
nizance of  and  authorize  cases  according  to 
law  and  carry  the  same  into  execution.  Ac- 
cordingly, section  12  of  the  act  of  1885,  pro- 
viding that  any  person  feeling  aggrieved  by 
the  decision  of  the  county  Judge  in  relation 
to  the  pre-emption  of  swamp  land  may  ap- 
peal therefrom  to  the  district  court,  "which 
shall  have  final  jurisdiction  over  the  mat- 
ter," does  not  give  the  district  court  merely 
power  to  render  a  final  Judgment  in  the  con- 
troversy, but  makes  its  decision  unappeal- 
able to  the  Supreme  Court  Lampson  v. 
Piatt,  1  Iowa,  556,  558. 

FINAI.  OBDEB. 

See,    also,    "Final    Decrees   and   Judg- 
ments." 

A  final  order  is  one  that  either  termi- 
nates the  action  itself,  or  decides  some  mat- 


ter litigated  by  the  parties,  or  operates  to 
divest  some  right  In  such  manner  as  to  put 
it  out  of  the  power  of  the  court  making  the 
order,  after  the  expiration  of  the  term»  to 
place  the  parties  in  their  original  condition. 
Strull  V.  Louisville  &  N.  B.  Co.  (Ky.)  76  S. 
W.  181,  183. 

An  order  affecting  a  substantial  right 
in  an  action,  when  such  order,  in  effect  de- 
termines and  prevents  la  Judgment  and  an 
order  affecting  a  substantial  right,  made  in 
a  special  proceeding,  or  upon  a  summary  ap- 
plication in  an  action  after  Judgment,  is  a 
final  order.  Gen.  St  Kan.  1901,  S  5027; 
Rev.  St  Okl.  1903,  (  4735;  Bates'  Ann.  St 
Ohla  1904,  §  6707;  Rev.  St  Wyo.  1899,  | 
4247;  McMaster  v.  People's  Bank  of  £kl- 
mond,  73  Pac.  946,  949,  IS  Okl.  326. 

A  final  order  firom  which  an  appeal  Is 
authorized  by  Laws  1861,  p.  133,  |  1,  subd. 
6,  is  an  order  which  is  all  the  determination 
which  the  application  can  receive,  and  which 
affects  a  substantial  right.  Entrop  v.  Wil- 
liams, 11  Mhm.  881,  382  (Gil.  276,  277). 

A  final  order  which  is  appealable  as 
such  must  be  an  adjudication  upon  a  motion 
or  other  application  completely  disposing  of 
the  subject-matter  and  ri^^ts  of  the  parties, 
and  must  be  such  as  determines  the  action 
and  prevents  a  Judgment  In  Hobbs  v. 
Beckwith,  6  Ohio  St  252,  254,  it  was  said: 
"An  order  in  the  progress  of  a  suit  and  be- 
fore Judgment,  to  be  final,  and  lay  the  foun- 
dation for  a  petition  in  error,  must  be  such 
as  determines  the  action  and  prevents  the 
Judgment"  People  v.  American  Loan  & 
Trust  Co.,  44  N.  B.  949,  952,  150  N.  Y.  117. 

By  Rev.  St  S  6707,  an  order  affecting  a 
substantial  right  in  an  action,  when  such  or- 
der in  effect  determines  the  action  and  pre- 
vents a  Judgment,  is  a  final  order.  Under 
such  definition  on  order  of  the  appellate  court 
striking  out  and  suppressing  an  answer  by 
a  stockholder  of  a  railway  company,  who, 
upon  his  motion,  and  good  cause  shown,  was 
made  a  party  defendant  is  a  final  order. 
Henry  v.  Jeans,  28  N.  B.  672,  674^  48  Ohio 
St  443. 

FINAI.  PASSAGE. 

The  words  ''final  passage^  of  a  bill,  as 
used  in  the  Constitution,  providing  that  no 
bill  shall  become  a  law  unless  on  its  final 
passage  it  receives  the  votes  of  at  least  two- 
fifths  of  the  members  elected  to  each  houses 
etc.,  mean  final  passage.  They  do  not  mean 
some  passage  before  the  final  one,  but  the 
last  one.  They  do  not  mean  the  passage  of 
a  part  of  a  bill,  or  what  is  first  introduced, 
and  which  may,  by  reason  of  amendment, 
become  the  least  Important  Norman  v. 
Kentucky  Board  of  Managers  World's  Co- 
lumbian Exp.,  14  Ky.  Law  Rep.  529,  532,  20 
S.  W.  901,  902,  93  Ky.  537,  18  L.  B.  A.  560. 
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Coiurt  1875,  art  4,  i  21,  proYlding  that 
eveiy  bill  shall  be  read  on  three  different 
days  In  each  house,  and  no  bill  shall  become 
a  law  unless  on  Its  final  passage  It  be  read 
at  length,  etc.,  means  the  vote  on  Its  passage 
In  every  bouse  of  the  General  Assembly  aft- 
er It  has  received  three  readings  on  three 
different  days  In  that  house.  State  v.  Buck- 
ely,  64  Ala.  599,  613. 

'The  final  passage  of  a  bill,  within  the 
meaning  of  the  provisions  of  Const.  1885,  art. 
3,  §  17,  relating  to  the  vote  on  the  final  pas- 
sage of  bills  being  taken  by  yeas  and  nays, 
and  entered  upon  the  journal  of  the  Legisla- 
ture, means  the  vote  in  each  bouse  which 
adopts  the  bill  after  it  has  passed  its  first 
and  second  reading,  and  after  it  has  been 
read  again  for  the  purpose  of  being  put  upon 
its  passage;  and  it  Is  not  required  that  a 
bill  passed  In  one  house  and  amended  and 
passed  in  the  other  shall  be  read  three 
times  in  the  house  originating  the  bill  before 
it  concurs  In  the  amendments  proposed  by 
the  other,  nor  Is  It  required  that  the  vote  on 
the  adoption  of  such  amendments  be  taken 
by  yeas  and  nays  and  entered  on  the  jour- 
nal." State  V.  Dillon,  28  South.  781,  42  Fla. 
95. 

Within  the  provision  of  Ky.  St  $  3304, 
requiring  that  every  ordinance  and  every 
resolution  or  measure  involylng  the  expendi- 
ture of  money,  and  every  grant  of  any  license 
or  privilege  or  franchise,  shall  within  three 
days  after  its  final  passage  be  engrossed  by 
the  clerk,  and  presented  to  the  mayor,  the 
words  '*final  passage"  do  not  mean  the  re- 
quirement of  a  second  passage  by  the  coun- 
cil. This  contention  is  probably  correct  so 
far  as  it  applies  to  ordinances,  but  when 
used  In  relation  to  a  resolution  the  words 
"final  passage"  mean  no  more  than  a  single 
word  "passage"  would  mean,  and  do  not 
require  passing  of  the  resolution  at  two  dif- 
ferent meetings.  Roberts  &  Ck>.  v.  City  of 
Paducah  (U.  S.)  95  Fed.  62,  67. 

The  words  "final  passage,"  as  used  in 
the  provision  that  every  law,  unless  a  differ- 
ent time  shall  be  prescribed  therein,  shall 
commence  and  take  effect  throughout  the 
state  on  and  not  before  the  twentieth  day 
after  the  day  of  its  final  passage,  shall  be 
held  to  mean  the  enactment  into  law  of  a 
bill  which  has  passed  the  legislative  assem- 
bly, either  with  or  without  the  approval  of 
the  Governor.  Civ.  Code  Mont  1895,  i  4669; 
Code  Civ.  Proc.  Mont  1895,  i  3467. 

FINAI.  PAYMENT. 

A  '*flna]  payment"  is  a  last  payment. 
Where  a  contract  provided  that  a  person 
might  retain  out  of  the  money  payable  to  the 
contractor  25  cents  per  lineal  foot  for  the 
work  done,  which  money  was  to  be  retained 
for  six  months,  and  was  to  be  paid  over  at 
the  expiration  thereof,  provided  that  the 
8  Wds.  &  P.— 51 


work  should  be  In  good  order,  such  25  cents 
per  lineal  foot  is  evidently  the  last  or  final 
payment  instead  of  the  payment  made  with- 
in 30  days  after  the  acceptance  of  the  work. 
Johnson  v.  City  of  New  York,  1  N.  Y,  Supp. 
254,  255,  48  Hun.  620. 

FINAIi  FBOOES8. 

In  Act  Cong.  May  19,  1828,  providing 
that  writs  of  execution  and  other  final  pro- 
cess issued  on  judgments  and  decrees  ren- 
dered in  any  of  the  courts  of  the  United 
States  and  the  proceedings  thereupon  shall 
be  the  same,  except  their  style,  in  each  state, 
respectively,  as  are  now  used  in  the  courts 
of  such  state,  the  phrase  "final  process" 
means  all  the  writs  of  execution  in  use  at 
the  time  of  the  act  in  the  various  state 
courts  which  were  properly  applicable  to  the 
courts  of  the  United  States,  and  the  phrase 
••proceedings  thereupon"  means  the  exercise 
of  all  the  duties  of  the  ministerial  officers 
of  the  states  prescribed  by  the  laws  of  the 
state  for  the  purpose  of  obtaining  the  fruits 
of  judgment  And  among  these  duties  is  to 
be  found  one,  prescribed  to  the  sheriff  di- 
recting him  to  restore  personal  property  lev- 
led  on  by  him  to  the  defendant,  upon  his 
executing  a  forthcoming  bond  according  to 
law,  and  the  further  duty  to  return  it  to  the 
court,  forfeited,  If  the  defendant  fail  to  de- 
liver the  property,  on  the  day  of  sale,  ac- 
cording to  the  condition  of  the  bond.  These 
are  proceedings  upon  an  execution,  and 
therefore  the  forthcoming  bond  is  to  be  re- 
garded as  a  part  of  the  final  process.  Amis 
V.  Smith,  41  U.  S.  (16  Pet)  803,  313,  10  L. 
Ed.  973. 

In  Curlee  v.  Thomas,  74  N.  C.  51,  a  mo- 
tion by  a  judgment  debtor  to  allow  a  judg- 
ment against  the  judgment  of  creditor  to  be 
credited  against  the  other  judgment  was 
held  to  be  a  final  process.  Atkinson  y.  Pitt- 
man,  2  S.  W.  114,  116,  47  Ark.  464. 

FINAIi  FBOOF. 

Final  proof,  which  Is  required  to  be 
given  under  the  Oregon  donation  act,  means 
the  evidence  provided  to  satisfy  the  land 
ofilce  that  the  right  of  the  grantee  is  perfect, 
and  entitles  him  to  a  patent;  and  is  no  part 
of  the  consideration  which  the  grantee  gives 
for  the  land.  Brazee  v.  Schofield,  3  Pac. 
265,  266,  2  Wash.  T.  209. 

FINAIi  BECOBD. 

**The  final  record  of  our  courts  corre- 
sponds with  the  judgment  record  of  the  com- 
mon law;  the  record  in  perpetuam  rei  memo- 
riam."  The  Thomas  Fletcher  (U.  S.)  24  Fed. 
481,  482. 

A  final  record  is  simply  a  record  of  sum- 
mons and  proof  of  service^  the  pleadings,  bii; 
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of  exceptions,  all  orders  relating  to  the 
change  of  parties,  and  Journal  entries.  Ta- 
tmn  y.  Massie,  44  Pac.  494,  485,  29  Or.  140.  * 

FINAI.  BEOOVEBT. 

In  Gen.  St  c.  166,  $  5,  denying  costs  to 
the  plaintiff  in  personal  actions  (save  actions 
of  replevin)  brought  originally  in  the  supe- 
rior court,  unless  he  finally  recovers  more 
than  $20  for  debt  or  damages,  the  words 
"finally  recover"  refer  to  the  ultimate  judg- 
ment of  the  court  Flsk  v.  Gray,  100  Mass. 
191,  193. 

St  1859,  c  196,  S  24,  and  Gen.  St  156,  $ 
5,  provide  that  when  the  final  recovery  does 
not  exceed  $20  for  debt  or  damages  in  a  per- 
sonal action  brought  originally  in  a  superior 
court  the  plaintiff  shall  recover  no  costs. 
Gen.  St  c.  133,  §  8,  directs  interest  to  be 
computed  on  the  verdict  from  the  time  when 
made  to  the  time  of  making  up  the  judgment 
Held,  that  the  words  "final  recovery"  should 
be  construed  to  mean  the  amount  of  the  ver- 
dict, exclusive  of  any  interest  which  might 
afterwards  accrue  thereon;  and  hence, 
where  a  plaintiff  recovered  a  verdict  for  $20, 
he  was  not  entitled  to  costs  by  virtue  of  in- 
terest thereafter  accruing  on  the  amount  of 
the  verdict  "The  question  of  costs  or  no 
costs  must  properly  rest  on  the  verdict  itself, 
and  any  addition  thereto  arising  from  an  al- 
lowance of  interest  thereon  and  subsequently 
does  not  effect  this  question."  Count  Joan- 
nes Y.  Pangbom,  88  Mass.  (6  Allen)  243. 

FINAL  8AILIHG. 

The  expression  "final  sailing,"  as  used 
in  a  charter  party  stating  the  period  for  pay- 
ment of  freight  to  be  "the  final  sailing  of  the 
vessel  from  the  port  of  loading,"  means  the 
final  departure  from  the  port  and  being  at 
sea  ready  to  proceed  qn  her  voyage,  and  not 
merely  having  the  clearances  on  board  and 
being  ready  to  sail.  A  vessel  wrecked  after 
having  her  clearances  on  board  and  leaving 
the  dock  gates  and  reaching  a  ship  canal 
between  high  and  low  water,  where  she  is 
subjected  to  certain  regulations  under  a  local 
act  and  where  she  is  liable  to  be  stopped 
by  the  harbor  master,  will  not  be  deemed  to 
have  finally  sailed  within  the  charter  party. 
Roelandts  v.  Harrison,  9  Bxch.  444,  466^  25 
E.  L.  &  Bq.  470,  475. 

FINAL  SETTLEMENT, 

The  final  report  of  the  outgoing  guard- 
ian, resigning  his  trust  during  the  period  of 
guardianship,  and  the  approval  of  such  re- 
port followed  by  his  discharge  by  the  court, 
does  not  constitute  a  final  settlement  State 
V.  Peckham,  36  N.  B.  28,  29,  136  Ind.  19& 

There  is  no  final  settlement  of  the  busi- 
nem  of  a  firm  unless  its  debts  are  paid,  or 


in  some  way  extinguished  by  tbe  statute  of 
limitation  or  otherwise,  within  the  provisions 
of  the  bankruptcy  act  In  re  Hirsch  (U.  S.) 
97  Fed.  571,  574. 

In  adminlstratloift  of  estates* 

Within  Code  1881,  $  30,  subd.  2,  provid- 
ing that  an  action  against  an  administrator 
for  malfeasance  must  be  brought  within  one 
year  from  the  time  of  final  settlement  the 
term  "final  settlement"  relates  not  to  the 
final  accounting  of  each  successive  adminis- 
trator, but  to  the  final  settlement  of  the  es- 
tate. Bartels  v.  Gove,  30  Pac.  675,  4  Wash. 
632. 

The  term  *'final  settlement"  as  applied 
to  the  administration  of  estates.  Is  usually 
understood  to  refer  to  tbe  order  of  the  court 
approving  the  account  which  closes  the  busi- 
ness of  the  estate  and  discharges  the  execu- 
tor or  administrator;  but,  as  used  in  Rev. 
St  1881,  S  2310,  providing  that  claims  not 
filed  at  least  30  days  before  the  "final  set- 
tlement" of  the  estate  shall  be  barred,  it 
means  rather  the  presentation  of  the  account 
for  final  settlement  at  the  time  fixed  by  law. 
Roberts  y.  Spencer,  13  N.  B.  129,  112  Ind.  85; 
Coleman  v.  Farrar,  20  S.  W.  441,  445,  112 
Mo.  54. 

The  final  settlement  of  an  administrator 
who  gives  a  bond  conditioned  to  make  a  just 
and  true  account  of  his  administration  means 
the  making  of  a  lust  and  true  account  of  such 
administration  according  to  the  condition  of 
the  bond.  Dickerson  v.  Robinson,  6  N.  J. 
Law  (1  Halst)  195,  205,  10  Am.  Dec.  396. 

The  phrase  "final  settlement  of  their  ac- 
counts," as  used  in  the  statutes  relating  to 
the  accounts  of  executors,  administrators, 
guardians,  etc.,  providing  that  the  commis- 
sion of  the  executors  and  administrators  in 
certain  cases  shall  be  determined  by  the  or- 
phans' court  on  the  final  settlement  of  th^r 
accounts,  according  to  the  actual  services 
rendered,  etc.,  is  not  necessarily  equivalent 
to  the  settlement  of  final  accounts.  A  de- 
cree by  the  court  approving  an  account  ren- 
dered by  an  executor  or  an  administrator 
showing  the  amount  of  receipts  and  disburse- 
ments and  the  balance  on  hand  for  distribii- 
tion  among  the  legatees  and  next  of  kin  is 
the  final  settlement  of  the  account  within 
the  meaning  of  the  statute  referred  to,  even 
though  it  appear  that  there  is  still  outlying 
property  which  has  not  yet  come  into  the 
accountant's  possession  for  administration. 
Pomeroy  v.  Mills,  87  N.  J.  Bq.  ao  Stew.)  578, 
581. 

Final  settlement  by  an  administrator  is, 
as  Its  terms  import,  a  conclusive  determina- 
tion of  all  the  past  administration,  the  unim- 
peachable evidence  of  Its  own  verity.  If 
founded  on  regular  proceedings  in  the  ab- 
sence of  fraud.  Sims  r.  Waters.  65  Ala.  442, 
445. 
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mrAi.  suBMissioir. 

Wbere  a  case  is  submitted  to  the  court 
on  a  demurrer  to  the  answer,  the  ground  of 
the  demurrer  being  that  the  answer  does  not 
contain  a  defense,  and  the  demurrer  Is  over- 
ruled. The  plaintiff  cannot,  without  leave 
of  court,  dismiss  his  action  without  preju- 
dice, the  submission  of  the  cause  on  the  de- 
murrer being  a  "final  submission*'  of  the 
case  within  Code,  §  872,  enacting  that  a 
plaintiff  may  only  dismiss  his  action  without 
prejudice.  Beaumont  v.  Herrick,  24  Ohio  St 
445,  44e. 

miAii  TEBMnnis. 

The  expression  "fiual  terminus,'*  as  used 
In  the  charter  of  a  street  railway  company  in 
connection  with  the  term  "initial  terminus," 
means  that  there  must  be  a  deilnite  begin- 
ning point  and  a  definite  ending  point  Citi- 
zens' St  Ry.  Go.  T.  Africa,  42  S.  W.  486,  488, 
100  Tenn.  2Q. 

FINAIXT  DST£RMIlfE. 

In  Act  Gong.  March  3,  1877,  appointing 
commissioners  in  relation  to  the  Hot  Springs 
in  Arkansas,  and  autliorizing  them  to  "final- 
ly determine  the  right  of  each  claimant  or 
occupant  to  purchase  the  same  [the  land]  or 
any  portion  thereof  at  the  appraised  value," 
such  clause  means  a  final  determination  in 
the  absolute  sense,  although  similar  language. 
If  applied  to  officers  of  the  land  department, 
might  be  final  only  so  far  as  departmental 
action  is  concerned.  In  re  Rector  (U.  S.)  9 
Fed.  16.  It. 

The  expression  "finally  determined,"  as 
used  In  an  agreement  for  sale  of  lands  by  a 
railroad  containing  the  stipulation  that  In 
case  It  be  finally  determined  that  patents 
shall  not  Issue  to  plaintiff,  the  money  paid 
by  defendant  shall  be  returned,  and  not  used 
in  the  sense  of  finally  adjudged  so  as  to  re- 
quire an  adjudication  as  to  the  specific  lands 
sold;  but  where  the  Supreme  Court  of  the 
United  States  has  determined  the  rights  of 
the  railroad  company  to  the  lands  In  grant 
of  which  such  land  is  a  part  such  determi- 
nation is  the  final  determination.  Southern 
Pac.  R.  Co.  V.  Painter,  45  Pac.  820,  821,  118 
Gal.  247. 

An  order  denying  an  application  to  open 
a  decree  of  the  final  judicial  settlement  of 
the  accounts  of  an  executor  is  not  an  order 
finally  determining  such  special  proceeding 
so  as  to  be  appealable  to  the  Court  of  Ap- 
peals under  Code  Civ.  Proc.  $  190,  as  the 
decree  itself  is  the  final  order.  In  re  Small, 
62  N.  B.  723,  724,  168  N.  Y.  12a 

An  order  of  the  Appellate  Division  re- 
versing an  order  of  the  Special  Term  quash- 
ing the  writ  of  certiorari,  which  also  reln- 
Btatet  the  writ  and  remits  the  proceedings 


to  the  Special  Term  for  determination  on  the 
merits,  is  not  an  <M:der  finally  determining 
the  special  proceedings,  and  hence  Is  not  ap- 
pealable to  the  Court  of  Appeals.  People  v. 
Barker,  49  N.  B.  775,  155  N.  Y.  30& 

The  Code  provides  that  appeals  may  be 
taken  as  of  right  to  the  Court  of  Appeals 
from  judgments  or  orders  finally  determining 
actions  or  special  proceedings  and  from  or- 
ders granting  new  trials  on  exceptions, 
where  the  appellants  stipulate  that  on  affirm- 
ance judgment  absolute  shall  be  rendered 
against  them.  Held,  that  the  words  *  finally 
determining^  qualify  the  nature  of  both  the 
judgments  and  orders  that  may  be  appealed 
ttom,  and  hence  the  judgment  must  be  a 
final  judgment  and  the  order  a  final  order. 
Van  Arsdale  v.  King,  49  N.  B.  866»  867.  165 
N.  Y.  825. 

FINANCIAL  MEMBER. 

In  the  constitution  of  the  grand  lodge 
of  the  American  Star  Order,  which  provides 
that  upon  the  death  of  the  wife  of  a  finan- 
cial member  of  the  order  in  good  standing, 
he  shall  be  paid  the  sum  of  $500,  etc.,  the 
phrase  "financial  member"  means  a  mem- 
ber who  is  paying  his  dues  and  assessments 
regularly,  and  does  not  include  one  who, 
having  been  a  member  of  the  lodge,  with- 
drew therefrom  by  mutual  consent  and  ceas- 
ed to  pay  his  dues  and  assessments,  al- 
though he  has  a  withdrawal  card  which 
certifies  that  he  left  his  lodge  in  good  stand- 
ing, and  was  worthy  of  acceptance  of  any 
other  lodge  in  the  order  willing  to  accept 
him  into  membership.  Meyer  v.  American 
Star  Order,  2  N.  Y.  Supp.  492. 

FIND-FOUND. 

Agree  synonymous,  see  "Agree.** 
Believe  synonymous,  see  "Believe.** 

**To  find,"  says  Webster,  coincides  In 
origin  with  "venio,"  but  in  sense  with  'in- 
venlo,"  and  the  literal  signification  of  "in- 
venio"  is  to  come  upon;  to  get  at.  The 
primary  definition  of  "to  find,"  as  given  by 
Webster,  is  to  come  to;  to  meet;  and  hence 
to  reach;  to  attain  to;  to  arrive  at.  Carter 
V.  Youngs,  42  N.  Y.  Super  Ct  (10  Jones  & 
S.)  169,  172. 

A  dead  body  is  found  within  the  county 
when  it  is  ascertained  by  any  means  to  be 
in  the  county,  within  the  meaning  of  Rev. 
St  S  1221,  providing  for  inquests  by  the 
coroner  when  a  dead  body  is  found  within 
the  county.  State  v.  Bellows,  56  N.  E.  1028, 
1029,  62  Ohio  St  807. 

Where  one  of  several  boys  playing  along 
a  railroad  track  picked  up  an  old  stocking, 
in  which  something  was  tied,  and,  after  he 
had  slung  it  about  in  play  for  a  time,  a 
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second  one  of  the  boys  snatched  it,  or,  it 
having  been  thrown  by  the  finder,  the  second 
boy  picked  it  np  and  began  striking  the 
other  boys  with  it,  and  In  this  way  it 
passed  from  one  to  another,  until  finally, 
while  the  second  boy  was  swinging  it,  it 
broke  open,  and  money  was  found  therein, 
it  was  not  found,  in  a  legal  sense,  until  the 
stocking  was  broken  open  during  the  play. 
Had  the  stocking  been,  like  a  pocketbook,  an 
article  generally  used  for  containing  money, 
or  had  the  boy  who  first  picked  it  up  re- 
tained it,  or  tried  to  retain  it,  for  the  pur- 
pose of  examining  its  contents,  or  had  it 
been  snatched  from  him  by  another  boy  for 
the  purpose  of  opening  or  appropriating  the 
contents  himself,  and  preventing  the  first 
boy  examining  it,  the  original  possession  or 
retention  of  the  stocking  by  its  original  find- 
er for  such  purpose  of  examination  might 
perhaps  be  considered  as  the  legal  finding 
of  the  money  inclosed  with  other  articles 
in  the  stocking.  Keron  y.  Gashman  (N.  J.) 
33  Atl.  1055,  1056. 

St  4  Geo.  U,  c.  28,  S  2,  which  enacts 
that  if  half  a  year's  rent  is  in  arrear,  and 
the  landlord  has  a  right  to  re-enter  for  non- 
payment thereof,  he  may  recover  the  prop- 
er^ by  ejectment,  if  it  be  proved  upon  the 
trial  that  half  a  year's  rent  was  due  before 
the  said  declaration  was  served,  and  that 
no  sufficient  distress  was  to  be  found  on  the 
demised  premises,  countervailing  the  arrears 
then  due,  and  that  the  lessor  or  lessors  in 
ejectment  had  power  to  re-enter,  means  that 
the  property  must  be  so  visibly  on  the  prem- 
ises that  a  broker  going  to  distrain  on  the 
tenant  would,  using  reasonable  diligence, 
find  the  property,  so  as  to  be  able  to  distrain 
on  it  Haversoi)  Y.  Franks,  61  Eng.  Gom. 
Law,  678. 

Rev.  St  c.  58,  $  12  (St  1812,  c.  146,  $  2), 
which  authorizes  any  person  to  kill  any  dog 
"found  and  being  without  a  collar,"  means 
a  dog  who  is  without  a  collar,  although  he 
be  under  the  immediate  care  of  his  owner. 
The  word  'found"  will  not  be  held  to  im- 
ply that  the  dog  is  out  of  the  care  of  the 
owner.  Tower  r.  Tower,  35  Mass.  (18  Pick.) 
262,  263. 

The  words  "find  they  do  the  work,"  in 
a  contract  for  the  purchase  of  smoke  con- 
sumers, to  be  paid  for  if  the  purchasers  find 
that  they  will  do  the  work,  are  to  be  con- 
strued to  mean  "if  they  do  the  work,"  and 
tbe  clause  gives  the  purchasers  no  option  to 
refuse  to  accept  the  consumers  if  their  woiic 
is  satisfactory.  Garden  Gity  Wire  &  Spring 
Go.  V.  Kause,  67  111.  App.  108^  110. 

In  the  statement  of  a  prescriptive  right 
to  keep  and  maintain  a  gate  "when  it  shall 
be  found  necessary"  for  the  preservation  of 
grass,  the  phrase  "when  it  shall  be  found 
necessary"  is  to  be  construed  as  equivalent 
to  tbe  phrase  "when  it  shall  be  necessary.** 
Spear  v.  Bicknell,  5  Mass.  125,  131. 


The  word  "find"  Is  under  some  drcnm- 
stances  synonymous  with  "discover/*  but  un- 
der other  circumstances  it  is  the  equivalent 
of  entirely  different  forms  of  expression.  It 
may  mean  to  supply  and  furnish,  and,  as 
used  in  an  oil  lease,  providing  that  the  sec- 
ond lessee  sball  hold  the  land  for  five  years, 
and  as  much  longer  as  oil  is  found  in  paying 
quantities,  it  has  the  same  meaning  as  "ob- 
tained." Smith  Y.  Hickman,  14  Pa.  Super. 
Ct  46,  51. 

As  determlme. 

"Find,"  in  law,  is  to  ascertain  by  ju- 
dicial inquiry.  The  command  to  find  and  de- 
clare who  is  legally  chosen,  in  Gonst  art 
4,  I  Z  relating  to  elections,  and  providing 
that  the  Assembly  shall,  after  examination 
of  the  same,  declare  the  person  whom  they 
shall  find  to  be  legally  chosen,  and  give  him 
notice  accordingly,  means  that  the  exami- 
nation shall  be  sufficiently  full  and  careful 
to  determine  the  title,  so  that  the  person  de- 
clared to  be  chosen  shall  have  unimpeach- 
able title  to  the  office.  State  v.  Bulkel^,  23 
Atl.  186,  190,  61  Gonn.  287, 14  *L.  R.  A.  657. 

"Found,"  as  used  in  an  indenture  con- 
veying a  coal  mine  within  and  under  cer- 
tain premises,  for  which  the  grantee  agreed 
to  pay  a  certain  sum  for  every  statute  acre 
of  coal  which  should  be  found  within  or  un- 
der the  premises,  means  "ascertain  to  lie 
and  be."  It  is  necessary  that  the  quantity 
should  be  ascertained  some  time,  in  order 
to  fix  the  ultimate  amount  of  the  considera- 
tion for  it  That  quantity  might  be  found 
and  ascertained  without  working  or  getting 
the  coal.  Jowett  T.  Spencer,  1  Bxch.  647, 
6ia 

A  written  submission  to  arbitrators, 
giving  authority  to  find  and  establish  the 
boundary  lines  between  the  adjoining  lands 
of  different  proprietors,  means  ascertain  and 
confirm  what  was  before  doubtful — ^the  pre- 
existing line  on  the  respective  sides  of  which 
the  parties  have  held  title.  Weeks  v.  Trask, 
16  Atl.  413,  414,  81  Me.  127,  2  L.  B.  A.  532. 

Fiadlns  distinsiiUlied. 

As  the  words  "find"  and  "finding"  are 
used  in  legal  proceeding,  they  do  not  always 
imply  the  same  thing.  Where  a  cause  is 
tried  by  the  court,  the  finding  means  the 
facts  which  the  court  considers  the  evidence 
establishes.  The  court  states  such  facts, 
which  constitute  the  finding.  The  jury  finds 
a  verdict  or  an  issue  in  favor  of  one  party 
or  the  other,  without  stating  any  facts,  ex- 
cept in  a  special  verdict.  "Find,"  as  used 
in  Rev.  St  i  1559,  providing  that  if,  on  com- 
plaint to  the  common  council  that  a  licensed 
liquor  dealer  has  violated  Ills  license,  the 
council  shall  find  the  complaint  to  be  true, 
the  license  shall  be  revoked,  means  and  im- 
plies that  the  board  is  satisfied  from  the 
evidence  that  the  license  has  been  violated 
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by  the  licensee,  as  charged  in  the  complaint 
and  this  conclusion  or  determination  may  he 
Informally  expressed.  A  resolution  or  or- 
der revoking  the  license  indicates  sufficiently 
the  finding  or  judgment  of  the  hoard  upon 
the  issue  or  question  involved  in  the  denial 
of  the  complaint  State  v.  City  of  Beloit 
42  N.  W.  110,  111,  74  Wis.  207. 

Afl  Hndtug  Ivy  Jmvy. 

The  word  •found,"  as  used  in  Rev.  St ; 
§  4965  [U.  S.  Comp.  St  1901,  p.  3414],  pro-  [ 
viding  that  when  any  one  shall  copy  a  pho- ! 
tograph  which  has  been  copyrighted,  he  shall  I 
forfeit  $1  for  every  sheet  of  the  same  found  | 
in  his  possession,  means  that  there  must  he  | 
a  time  before  the  cause  of  action  accrues  at ! 
which  they  are  found  In  the  possession  of 
the  defendant.     The  word  cannot  be  con- 
strued as   referring  to  the  finding  of  the 
jury;  and  to  mean  simply  that,  whore  the 
sheets  are  ascertained  by  the  finding  of  the 
jury  to  have  been  at  any  time  in  the  pos- 
session of  the  person  who  committed  the 
wrongful  act  such  person  shall  forfeit  $1 
for  each  sheet  so  ascertained  to  have  been 
in  his  possession.    Thornton  v.  Schreiber,  8 
Sup.  Ot  618,  622,  124  U.  8.  612.  31  L.  Ed. 
577. 


Where  a  defendant  having  appealed,  re- 
quested the  judge  to  incorporate  in  the  find- 
ings certain  alleged  facts  which  he  claimed  \ 
to  be  proven  by  the  evidence,  embraced  in 
certain  numbered  paragraphs,  upon  the  mar- 
gin of  which  the  court  wrote  "Found"  and 
"Not  found,"  the  judge  used  "found"  as 
meaning  "proven,"  and  "not  found"  as  sig- 
nifying "not  proven."  Ketchum  v.  Packer, 
33  Atl.  499,  500,  65  Conn.  544. 

An  instruction  to  the  jury  that  they 
must  find  a  fact  as  to  which  there  is  con- 
fiicting  testimony  means,  by  common  accept- 
ance, that  they  must  be  satisfied  of  it  to 
that  degree  of  certainty  which  the  case  re- 
quires— that  is,  in  a  criminal  case,  as  to  a 
fact  necessary  to  constitute  the  crime  beyond 
a  reasonable  doubt;  in  a  civil  case,  by  such 
preponderance  of  evidence  as  satisfies  the 
mind.  Southern  Bell  Telephone  &  Telegraph 
Co.  V.  Watts  (U.  S.)  66  Fed.  460,  466,  13  O. 
0.  A.  579. 


In  the  metropolitan  police  act,  which 
enacts  that  any  person  found  committing 
an  offense,  etc.,  may  be  taken  into  custody 
without  a  warrant  etc.,  "found"  means  that 
the  party  must  be  seen  committing  the  of- 
fense. Simmons  v.  Millingen,  52  Eng.  Com. 
liaw,  524,  531. 

Within  laws  making  it  an  offense  to  be 
found  intoxicated,  "found  intoxicated"  means 
that  the  person   must  be  seen   intoxicated 


by  some  other  person.  Intoxication  alone, 
without  being  seen,  is  not  a  crime  under 
this  section.  State  v.  Austin,  19  Atl.  117, 
118,  62  Vt  291.  Thus  an  indictment  merely 
charging  that  the  defendant  was  intoxicated 
is  insuflacient  State  v.  Bromley,  25  Conn. 
6,9. 

As  alf  eotiiis  sarTlee  of  prooemu 

The  word  "found,"  as  used  in  Act  1853, 
authorizing  substituted  service  in  case  the 
defendant  if  a  resident  of  the  state,  cannot 
be  found  after  proper  and  diligent  effort  to 
eflTect  service  on  him,  should  be  construed 
in  its  technical  sense,  as  an  equivalent  of 
the  Latin  word  "inventus."  The  two  words 
are  synonymous,  as  well  in  their  general  as 
in  their  technical  sense.  Where  the  deputy 
charged  with  the  service  of  summons  was 
quite  unable  to  reach  or  get  at  the  defend- 
ant so  as  to  serve  him  personally,  the  de- 
fendant could  not  be  found.  In  the  sense  of 
the  statute,  even  though  no  attempt  may 
have  been  made  by  him  to  avoid  or  evade 
such  service.  Carter  v.  Youngs,  42  N.  Y. 
Super.  Ct  (10  Jones  &  S.)  169.  172. 

In  Admiralty  rule  2,  providing  that  in 
admiralty  suits  in  personam  the  mesne  pro- 
cess may  be  by  a  simple  warrant  of  arrest 
of  the  defendant  in  the  nature  of  a  capias, 
or  "if  he  cannot  be  found,"  to  attach  his 
goods,  the  phrase  quoted  does  not  menn 
found  for  the  purpose  of  arrest  so  as  tn 
justify  an  attachment  in  a  case  where  de- 
fendant is  actually  within  and  a  resident 
of  the  district,  but  cannot  be  arrested  be- 
cause of  the  state  law.  Bremena  v.  Card 
(U.  S.)  38  Fed.  144. 

Code,  S  3466,  provides  that  in  any  civil 
action,  when  the  summons  has  been  return- 
ed, "Not  to  be  found  in  my  county,"  as  to 
all  or  any  of  the  defendants  resident  of 
the  county,  the  plaintiff  may  have  an  alias 
and  pluries  summons  for  the  defendant,  or, 
at  his  election,  sue  out  an  attachment 
against  the  defendant's  estate.  Held,  that 
the  return,  "Not  to  be  found  in  my  county," 
implies  that  the  defendant  is  a  resident  of 
the  county,  and  the  failure  of  the  sheriff  to 
find  him  implies  that  he  is  evading  process, 
and  hence,  if  the  defendant  is  not  a  resident 
of  the  county,  it  is  a  false  return.  Carlisle 
V.  Cowan,  2  S.  W.  26,  27,  85  Tenn.  (1  Pickle) 
165  (citing  Slatton  v.  Jonson,  5  Tenn.  [4 
Hayw.]  197;  Welch  v.  Robinson,  29  Tenn.  [10 
Humph.]  264;  James  v.  Hall,  31  Tenn.  [1 
Swan.]  297). 

Bankr.  Act  §  40,  provides  that  a  copy 
of  the  petition  and  order  to  show  cause 
shall  be  served  on  such  debtor  by  delivering 
the  same  to  him  personally,  or  by  leaving 
the  same  at  his  last  usual  place  of  abode, 
or,  if  he  cannot  be  found,  service  shall  be 
made  by  publication.  By  the  words  "If 
such  debtor  cannot  be  found"  is  meant  if  he 
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cannot  be  found  within  the  jurisdiction  of 
the  court  In  such  case,  the  court  said: 
"We  do  not  understand  that  the  debtor 
can  be  served,  or  that  the  marshal  Is  com- 
pelled to  serve  him,  in  another  jurisdiction, 
even  when  he  knows  precisely  where  he 
may  be  found.  The  words  'not  found'  have 
a  well-settled  technical  meaning,  and  mean 
not  found  in  the  jurisdiction  of  the  court." 
Alabama  &  G.  E.  Co.  v.  Jones  (U.  S.)  1  Fed. 
Cas.  275,  280. 

As  determiidns  venue. 

A  statute  provides  that  it  shall  not  be 
lawful  for  any  plaintiff  to  sue  a  defendant 
out  of  the  county  where  the  latter  resides 
or  may  be  found.  Held,  that  the  word 
"found,"  as  here  used,  refers  only  to  the 
defendant  being  In  a  county  voluntarily.  A 
defendant  who  was  abducted  for  the  pur- 
pose of  obtaining  service  of  a  civil  process 
on  him  would  not  be  found  within  the  coun- 
ty to  which  he  was  taken,  within  the  mean- 
ing of  the  law  above  referred  to.  M)cNab 
V.  Bennett,  66  111.  157,  160. 

The  word  "found,"  as  used  in  Judiciary 
Act  March  3,  1875,  c.  137,  18  Stat  470  [U. 
S.  Comp.  St  1901,  p.  608],  providing  that 
no  civil  suit  shall  be  brought  against  any 
person  In  any  other  district  than  that  where- 
of he  is  an  inhabitant,  or  in  which  he  shall 
be  found  at  the  time  of  serving  process, 
contemplates  a  proceeding  against  a  de- 
fendant in  a  district  where  he  is  not  an 
inhabitant  and  provides  for  the  substituted 
service  of  process  on  him  to  bring  him  into 
the  forum  of  litigation  for  the  purpose  of 
binding  the  res,  unless  he  is  found  therein. 
The  section  applies  solely  to  actions  in 
rem,  and  in  districts  whereof  the  defend- 
ant is  not  a  resident.  Spencer  v.  Kansas 
City  Stockyards  Co.  (U.  S.)  56  Fed.  741,  743. 

Where  there  is  a  statutory  provision  for 
service  of  summons  upon  a  foreign  corpora- 
tion by  serving  its  officers  or  agents  through 
which  it  is  doing  its  business  in  the  state 
where  the  transitory  action  is  brought,  the 
corporation  Is  found  in  such  state  where  It 
is  so  sued  and  served,  though  it  resides  in 
another  state,  within  the  meaning  of  the 
word  "found"  as  used  in  a  statute  permitting 
transitory  actions  to  be  brought  only  where 
defendants  are  found,  etc.  Rush  v.  Foos 
Mfg.  Co.,  51  N.  B.  143,  147,  20  Ind.  App.  515. 

Act  Cong.  March  3,  1875,  c.  137,  18  Stat 
470  [U.  S.  Comp.  St  1901,  p.  508],  provides 
that  an  action  shall  be  brought  in  the  dis- 
trict where  the  defendant  is  an  Inhabitant 
or  in  which  he  may  be  found.  Held  that 
where  foreign  corporations  establish  agen- 
cies in  a  state  whose  laws  provide  that 
they  may  be  summoned  by  process  served  on 
such  agents,  they  are  found  within  the 
district  in  which  such  agent  is  doing  busi- 
ness. Mohr  &  M.  Distilling  Co.  v.  Insur- 
ance Co.  (U.  S.)  12  Fed.  474,  475. 


A  corx)oratlon  is  not  to  be  deemed  found 
within  a  district  unless  it  is  so  far  con- 
structively present  at  the  place  where  its 
agent  is  served  with  process  that  a  judg- 
ment against  it  would  be  respected  every- 
where, and  given  full  force  and  efficacy  in  an- 
other jurisdiction.  The  corporation  must  be 
engaged  in  business  within  the  district  in 
order  to  be  found  there,  witliin  the  mean- 
ing of  this  statute.  A  corporation  la  not 
found  within  a  district  within  the  mean- 
ing of  section  above  referred  to,  when  its 
president  comes  temporarily  into  such  dis- 
trict upon  the  business  of  the  corporation; 
such  corporation  having  no  office  or  place 
of  business  therehL  Goodhope  Co.  v.  Rail- 
way Barb  Fencing  Co.  (U.  S.)  22  Fed.  635, 
637.  Under  such  act  "found,"  as  applied  to 
a  railroad  corporation,  should  be  construed 
to  mean  the  place  where  it  has  an  estab- 
lished business  office,  and  an  agency  for  the 
purpose  of  soliciting  business,  having  an 
agent  there  employed  for  the  purpose  of 
furthering  the  transportation  business  of 
the  corporation  in  the  states  where  its 
road  runs,  though  it  does  not  run  its  road 
to  such  places,  carry  passengers,  or  trans- 
port flreight  within  the  district  A  corpora- 
tion is  found  wherever  such  an  office  and 
agency  is  established.  Block  v.  Atchison,  T. 
&  S.  F.  E.  Co.  (U.  S.)  21  Fed.  529,  530. 

FIND  A  FUBOHA8EB. 

An  authority  to  an  agent  authorizing 
him  to  find  a  purchaser  for  land,  meant  that 
the  agent  was  authorized  to  find  a  buyer 
for  the  land,  which  he  might  bring  to  the 
owner,  who  would  consider  the  prospective 
purchaser's  offer,  and  determine  whether  she 
would  sell  the  property.  It  did  not  author- 
ize such  agent  to  himself  make  a  binding 
contract  of  sale,  obligattog  the  vendor  to 
convey.  Flynn  v.  Van  Kleek,  58  N.  W.  1091, 
1092,  91  Iowa,  78. 

A  lease  providing  that,  in  case  the  party 
of  the  first  part  found  a  purchaser  for  the 
premises,  the  party  of  the  second  part 
should  have  the  option,  during  the  contin- 
uance of  the  lease,  to  buy  the  premises,  and, 
in  case  he  should,  on  receiving  notice  that 
the  party  of  the  first  part  had  found  a 
purchaser,  refuse  to  buy  the  premises,  he 
should,  upon  notice,  give  up  possession  of 
the  premises,  should  be  construed  to  mean 
a  coming  in  good  faith  by  the  lessor  to  a 
disposition  of  willingness  to  sell  the  prem- 
ises to  some  other  person,  who  was  willing 
and  able  to  buy,  and  does  not  mean  actually 
conveyed  the  premises  to  some  other  person. 
The  purchaser  was  the  person  willing  and 
able  to  purchase.  McCormlck  v.  Stephany, 
48  Atl.  25,  27,  61  N.  J.  Eq.  208.       . 

Where  a  broker  is  to  receive  a  commis- 
sion for  finding  a  purchaser  for  real  estate, 
he  must  bring  the  parties  together,  so  that 
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the  principal  has  also  found  the  purchaser. 
Baars  v.  Hyland,  65  Minn.  160,  152,  67  N. 
W.  114& 

FUfDEIU 

In  an  advertisement  offering  a  reward 
to  the  finder  for  the  return  of  lost  property, 
"flndor"  means  a  person  finding  property 
which  Is  actually  lost  hy  the  owner,  and  does 
not  include  one  who  picks  up  a  pocketbook 
which  the  owner  thereof  leaves  on  the  desk 
in  a  banking  house.  Klncald  y.  Baton,  98 
Mass.  139, 141,  83  Am.  Dec.  142. 

FINDING. 

See  "General  Finding." 

The  term  "finding"  is  universally  used 
by  the  profession  and  by  the  courts  as  mean- 
ing the  decision  of  a  trial  court  upon  the 
facts,  and  is  never  used  to  designate  the  de- 
cision of  the  Supreme  Court  upon  appeal. 
Williams  v.  Giblin,  57  N.  W.  1111,  1112,  86 
Wis.  648, 

A  finding  by  the  court  takes  the  place  of 
a  verdict  by  the  jury.  Findings  are  said  to 
be  general  and  special.  In  other  words,  the 
court  finds  a  general  verdict  on  all  the  is- 
sues for  the  plaintiff  or  defendant,  or  it  finds 
a  special  verdict  Rhodes  v.  United  States 
Nat  Bank  (U.  S.)  66  Fed.  512,  514^  13  C. 
a  A.  612,  34  L.  R.  A.  742. 

Decision  dlstinsiiislted* 

See  "Decision." 

Find  distinguished* 

See  "Find— Found." 

FINDING  OF  FACT. 

See  "Special  Finding." 

A  finding  of  fact  is  a  determination  by 
a  court  found  on  the  evidence  of  a  fact  aver- 
red by  one  party  and  denied  by  the  other. 
Miles  V.  McCallan,  3  Pac.  610,  611,  1  Ariz. 
491.  The  written  statement  of  each  issuable 
fact  established  by  the  evidence.  Elder  v. 
Frevert  3  Pac.  237,  238,  18  Nev.  278. 

A  finding  of  fact  is  a  determination  of  a 
fact  by  the  court,  which  fact  is  averred  by 
one  party  and  denied  by  the  other,  and  its 
determination  must  be  founded  on  the  evi- 
dence in  the  case.  There  can  be  no  findings 
of  fact  where  the  judgment  is  upon  the  plead- 
ing. Miles  V.  McCallan,  8  Pac.  610,  611,  1 
Ariz.  481. 

The  phrase  "finding  of  fact"  may  mean 
simply  a  finding  expressed  in  words,  or  also 
a  finding  implied  from  the  nature  of  the 
decision.  Trustees  of  Amherst  College  v. 
aitch,  151  N.  Y.  321,  45  N.  E.  876,  37  L.  R. 


A.  305.  Thus  Const  1894,  art  6,  S  9,  prohibit- 
ing the  review  by  the  court  of  a  unanimous 
decision  of  an  Appellate  Division  that  there 
is  evidence  to  sustain  the  finding  of  fact  ap- 
plies to  general  as  well  as  to  special  findings 
of  fact  People  v.  Barker,  46  N.  B.  875,  880, 
152  N.  Y.  417. 

Under  Code,  §§  2743-2745,  providing  for 
a  submission  to  the  court,  and  for  findings 
in  writing,  either  general  or  special,  at  the 
request  of  a  party,  the  mere  setting  out  of 
all  the  evidence  in  the  cause,  and  rendering 
Judgment  thereon,  is  not  a  finding  of  the  Is- 
sues of  fact  as  required  by  the  statute. 
Brock  V.  Louisville  &  N.  R.  Co.,  21  South. 
994,  995,  114  Ala.  431. 

Findings  should  be  statements  of  the  ul- 
timate facts  in  the  controversy,  and  not  of 
probative  facts  or  mere  conclusions  of  law. 
Findings  of  probative  facts  are  sometimes 
held  su^cient  but  only  when  the  ultimate 
facts  necessarily  result  from  the  probative 
facts.  Murphy  v.  Bennett  9  Pac  138,  739, 
68  Cal.  52& 

As  a  prooeedins* 

See  "Proceedings." 

Special  verdict  distingnishcd* 

There  is  a  manifest  difference  between  a 
special  verdict  and  a  finding  of  the  facts  in 
answer  to  interrogatories  propounded  to  the 
Jury.  A  special  verdict  Is  in  lieu  of  a  gen- 
eral verdict  and  its  design  is  to  exhibit  all 
the  legitimate  facts,  and  leave  the  legal  con- 
clusions entirely  to  the  court  Findings  of 
fact  in  answer  to  interrogatories  do  not.  dis- 
pense with  the  general  verdict  A  special 
verdict  covers  all  the  issues  in  the  case,  while 
an  answer  to  a  special  Interrogation  may  re- 
spond to  but  a  single  inquiry,  pertaining 
merely  to  one  issue  essential  to  the  general 
vordict  The  one  method  of  ascertaining  the 
facts  often  serves  precisely  the  same  purpose 
as  the  other.  The  advantage  of  special  inter- 
rogatories is  that  the  parties  are  not  de- 
prived of  the  benefit  of  the  general  verdict, 
and  that  the  ultimate  facts  need  not  be  call- 
ed for.  The  design  of  special  Interrogatories 
la  to  point  out  the  controlling  questions  in 
the  case,  exact  for  them  separate  consider- 
i^tlon,  and  thereby  guard  against  misappre- 
hension of  what  are  the  vital  issues  to  be 
determined.  When  the  answers  cover  all  the 
ultimate  facts,  these  furnish  a  full  explana- 
tion of  the  general  verdict  and  a  safe  test 
of  its  accuracy.  Their  use,  however,  should 
never  be  perverted  to  the  purpose  of  con- 
fusing and  misleading  Jurors,  nor  to  that  of 
merely  satisfsring  the  ciurloslty  of  the  parties. 
Morbey  v.  Chicago  &  N.  W.  Ry.  Co.,  89  N.  W. 
105,  107,  116  Iowa,  84 

As  verdict. 

See  "Verdlcf 
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Defendant  entered  Into  an  agreement  not 
to  sell  on  certain  village  lots  any  kind  of 
spirituous  liquors  in  less  quantities  than  a 
half  barrel,  and,  in  case  the  purchaser  did 
so,  he  should  be  liable  to  pay  the  plaintiff, 
his  heirs  and  asfigns,  in  the  first  case,  a  fine 
of  $10,  In  the  second  case  a  fine  of  $20,  and 
for  every  further  case  the  sum  of  $50,  and 
providing  In  a  further  clause  "to  pay  the 
said  punishment"  for  nonperformance  of  his 
covenant  Held,  that  the  word  "fine,"  as 
used  in  the  agreement,  is  synonymous  with 
"penalty,"  and  that  the  sums  mentioned  are 
not  liquidated  damages,  but  penalties.  Lau- 
benbeimer  v.  Mann,  19  Wis.  519,  520,  521. 

In  a  contract  providing  for  the  payment 
of  a  certain  sum  for  each  day  the  use  of  a 
boat  was  delayed  by  failure  to  complete  the 
work,  the  sum  was  denominated  a  "fine," 
but  in  such  connection  will  be  construed  to 
mean  liquidated  damages,  and  not  a  penalty. 
Manistee  Ironworks  Co.  v.  Shores  Lumber 
Co.,  65  N.  W.  863,  866.  92  Wis.  2L 

Of  bvlldinK  and  loan,  assooiatlons. 

The  term  "fine,"  as  used  In  relation  to 
building  and  loan  associations,  which  is  im- 
posed for  every  default  of  payment  of  dues, 
is  merely  an  agreed  sum  as  liquidated  dam- 
ages. Goodman  y.  Durant  Bldg.  &  Loan 
Ass'n,  14  South.  146,  147,  71  Mis&  310. 

The  fines  imposed  upon  the  borrowers 
from  building  associations  are  a  species  of 
liquidated  damages  due  the  society,  under  its 
system  of  mutuality,  for  the  neglect  of  a 
membership  duty,  and  must,  of  necessity,  fall 
away  when  the  membership  is  gone,  when 
there  Is  none  who  can  justly  claim  the  dam- 
ages, and  when  their  exaction  would  be  noth- 
ing more  or  less  than  the  enforcement  of 
penalties  not  countenanced  by  law.  Johnston 
V.  Grosvenor,  69  8.  W.  1028,  1031,  105  Tenn. 
353. 


FIKE  (In  Oonveyanoing). 

"The  word  'fine'  was  used  by  the  author 
of  the  Touchstone  and  by  Lord  Coke  to  de- 
note a  sum  of  money  agreed  to  be  paid  on 
alienation,  and  not  a  penalty  imposed  by  any 
court  In  the  former  sense,  it  is  used  not 
only  in  the  older,  but  In  the  modem,  books." 
Citing  Ul.  Conv.  624.  "Jacob,  in  his  Law 
Dictionary,  says  the  premiums  given  on  re- 
newal of  leases  are  termed  'fines,'  and  there 
are  fines  for  alienation  of  copyholds  paid 
to  the  lord.  One  of  the  definitions  of  the 
same  word  given  by  Mr.  Burrill  is  a  stmi  of 
money  or  price  paid  for  obtaining  a  benefit, 
favor,  or  privilege,  as  the  ancient  fines  for 
obtaining  a  writ  and  for  alienation."  De 
Peyster  v.  Michael,  6  N.  Y.  (2  Seld.)  467,  495, 
57  Am.  Dea  47a 


As  a  method  of  conveyance,  a  fine  was 
an  amicable  composition  of  a  collusive  suit, 
intended  to  operate  as  a  conveyance  of  land 
by  means  of  a  solenm  recognition,  by  mat- 
ter of  record  contained  in  such  suit,  of  the 
title  of  the  proposed  vendee,  which  he  asserts 
by  the  suit  to  be  existing  in  him,  and  which 
the  grantor,  the  defendant  in  the  suit,  admits 
in  solemn  form  upon  the  record  to  be  so. 
The  proceeding  is  of  unknown  antiquity,  go- 
ing back  to  the  first  rudiments  of  common 
law — as  it  appears,  even  antedating  the  Con- 
quest Chrisf^  V.  Burch,  2  South.  258,  259, 
25  Fla.  942  (citing  2  Bl.  Comm.  348). 

As  a  method  of  extinguishing  title  to 
land,  as  defined  by  Blackstone,  a  fine  is  some- 
times said  to  be  a  feoffment  of  record,  though 
it  might  with  more  accuracy  be  called  an 
acknowledgment  of  a  feoffment  on  record,  by 
which  it  is  to  be  understood,  and  which  has 
at  least  the  same  force  and  effect  with  "feoff- 
ment" in  the  conveying  and  assuring  of  lands, 
though  it  is  one  of  those  methods  of  trans- 
ferring estates  of  freehold  by  the  common 
law  in  which  livery  of  seisin  is  not  necessary 
to  be  actually  given;  the  supposition  and 
acknowledgment  thereof  in  a  court  of  record. 
I  however  fictitious,  inducing  an  equal  notori- 
I  ety.  But  more  particularly  a  fine  may  be 
I  described  to  be  an  amicable  composition  or 
;  agreement  of  a  suit,  either  actual  or  ficti- 
tious, by  leave  of  the  King  or  his  Justices, 
whereby  the  lands  in  question  become,  or  are 
acknowledged  to  be,  the  right  of  one  of  the 
parties.  In  its  origin  it  was  founded  on  an 
actual  suit  commenced  at  law  for  the  re- 
covery or  possession  of  land  or  other  here- 
ditaments, and  a  possession  thus  gained  by 
such  composition  was  found  to  be  so  sure 
and  effectual  that  negotiations  were,  and  con- 
tinued to  be,  every  day  commenced  for  the 
sake  of  obtaining  the  same  security.  First 
Nat  Bank  v.  Roberts,  23  Paa  718,  721,  9 
Mont  323. 

The  conveyance  of  the  estates  of  married 
women  by  deed  with  separate  examination 
and  acknowledgment  has  taken  the  place  of 
the  alienation  of  such  estates  by  fine  in  a 
court  of  record  under  the  law  of  England, 
though  differing  in  some  of  its  effects.  A 
fine  was  in  the  form  of  a  judgment  of  a 
court  of  record,  at  first  in  an  actual,  and 
afterwards  in  a  fictitious,  suit  by  the  conusee 
against  the  conusors  to  recover  possession  of 
the  land,  and  derived  its  very  name  from 
its  putting  an  end  to  that  suit,  and  to  all 
other  controversies  concerning  the  same  mat- 
ter. Hitz  V.  Jenks,  8  Sup.  Gt  143,  145,  123 
U.  S.  297,  31  L.  Ed.  156. 

A  fine,  says  Lord  Coke,  is  a  feofbnent 
(t  e.,  a  deed)  upon  record— called  so  because 
finem  imponit  litibus.  It  puts  a  finis  or  end 
to  litigation.  Its  object  is  to  quiet  titles 
more  speedily  than  by  the  ordinary  limita- 
tion of  20  and  25  years.    By  means  of  tfaie 


HNS 


2811 


FINE 


final  proceeding,  one  of  two  contestiiig  claim- 
ants of  real  estate  could  compel  an  assert- 
ing or  abandonment  of  the  pretensions  of  his 
adversary  in  one-fifth  the  usual  period  of  de- 
lay. The  practice  of  levying  fines  is  as  an- 
cient in  England,  from  which  country  we  de- 
rived it,  as  any  court  of  record,  and  dates 
back  beyond  the  Conquest  As  the  law  stood 
In  1828,  a  fine,  properly  levied,  after  the 
lapse  of  five  years,  was  an  absolute  bar  to 
conclude  as  well  privies  as  strangers.  Hence 
it  was  that  the  most  ample  notice  to  all 
the  world  was  required.  This  notice  con- 
sisted of  three  parts:  (1)  An  open,  notorious 
taking  of  possession  under  claim  of  title  ad- 
verse to  all  others;  (2)  public  proclamation 
in  open  court  at  four  successive  terms;  (3) 
an  advertisement  in  the  state  paper  and  one 
other  journal  for  five  successive  weeks.  Also 
a  notice  on  the  courthouse  door  and  a  record 
in  the  regular  office  for  recording  convey- 
ances. McGregor  v.  Comstock,  17  N.  Y.  162, 
166. 

Blackstone  says  a  fine  is  so  called  be- 
cause it  puts  an  end  not  only  to  the  suit  thus 
commenced,  but  also  to  all  other  suits  and 
controversies  containing  the  same  matter. 
Murrah  v.  State,  51  Miss.  652,  657. 

Though  a  fictitious  proceeding,  it  is  a 
conveyance  of  record.  Guthrie  v.  Owen's 
Heirs,  18  Tenn.  (10  Yerg.)  839,  341. 

FTSIB  (In  Crlmiaal  Law). 

See  "Excessive  Fine" ;  "Municipal  Fine.'' 

"  'Fine'  means,  among  other  things,  a  { 
sum  of  money  paid  at  the  end  to  make  an  j 
end  of  a  transaction,  suit,  or  prosecution;  j 
mulct;  penalty."  Citing  Webst  Diet;  Rich,  j 
Diet  "In  ordinary  legal  language,  however,  • 
it  means  a  sum  of  money  imposed  by  a  court, ! 
according  to  law,  as  a  punishment  for  the  • 
breach  of  some  penal  statute."  Atchison,  T. 
&  S.  F.  R.  Co.  V.  State,  22  Kan.  1.  15.  ! 

A  fine  is  a  pecuniary  punishment  for  an  i 

offense,  infilcted  by  sentence  of  court  having ; 

authority  to  impose  it    Wilcox  v.  Knoxville  j 

Borough,  2  Pa.  Dlst  R.  721,  725. 

i 

A  fine  is  a  pecuniary  punishment  im-  { 
posed  by  a  lawful  tribunal  upon  a  person  1 
convicted  of  a  crime  or  misdemeanor.  South- 
ern Exp.  Co.  V.  Commonwealth,  22  S.  E.  809, 
810,  92  Va.  59,  41  L.  R.  A.  436;  State  v. 
Missouri  Pac.  Ry.  Co.,  90  N.  W.  877,  878, 
64  Neb.  679;  City  of  Hudson  v.  Granger,  52 
N.  Y.  Supp.  9,  10.  23  Misc.  Rep.  401;  People 
V.  Nedrow,  13  N.  E.  .533,  535,  122  111.  363.        i 

I 

"A  fine  is  a  sum  of  money  exacted  of  a  ' 
person  guilty  of  a  misdemeanor  or  crime,  the 
amount  of  which  may  be  fixed  by  law,  or 
left  In  the  discretion  of  the  court."  Village 
of  Lancaster  v.  Richardson  (N.  Y.)  4  Lans. 
136,  14a 


*'A  fine  is  a  pecuniary  penalty,  and  is 
commonly,  perhaps  always,  to  be  collected  by 
suit  in  some  form."  Gosselink  v.  Campbell, 
4  Iowa  (4  Clarke)  296,  800. 

The  word  "fine,"  as  used  in  the  act  of 
January  7,  1852  (Gen.  Laws  1882,  pp.  15,  16, 
§§  17,  18),  relating  to  obstructions  and  inter- 
I  ferences  with  ditches  or  water,  and  provid- 
ing for  the  recovery,  in  addition,  of  all  dam- 
!  ages  that  may  have  accrued  to  injured  par- 
i  ties,  must  be  construed  to  mean  a  pecuniary 
:  penalty,  merely,  that  may  be  sued  for  in  a 
i  civil  action.    Territory  v.  Baca,  2  N.  M.  183, 
•190. 

! 

!  In  Rev.  St  §  8294,  providing  that  a  for- 
!  feiture  may  be  sued  for  and  recovered  in  a 
i  civil  action,  and  that  the  word  "forfeiture" 
i  shall  include  any  penalty  in  money  or  goods 
!  other  than  a  fine,  the  word  "fine"  means  a 
I  fine  imposed  by  statute,  and  does  not  Include 
i  fines  Imposed  by  municipal  corporations. 
!  City  of  Oshkosh  v.  Schwartz,  13  N.  W.  552, 
;  555,  55  Wis.  483. 

A  fine  is  a  sum  of  money  which  may  be 
I  exacted  from  a  defendant  convicted  of  an 
i  offense  or  of  criminal  misconduct  the  pay- 
I  ment  of  which  is  imposed  on  him  as  a  punish- 
j  ment  for  the  oifense.  State  v.  Belle,  60  N. 
W.  525,  626,  92  Iowa,  258. 

Costs  ineludod. 

The  sum  which  may  be  exacted  from  one 
as  a  punishment  for  his  criminal  misconduc  v 
is  that  definite  and  certain  sum,  called  a 
"fine,"  which  the  court  is  empowered  to  im- 
pose upon  him.  Costs  in  a  criminal  proceeding 
are  merely  incidental,  and  form  no  part  of  the 
fine,  and  coc^quently  may  be  modified  and 
increased  on  appeal  by  the  state,  though 
Code  1873,  §  4539,  provides  that  a  judgment 
in  a  criminal  case  cannot  be  reversed  or  mod- 
ified on  appeal,  in  this  state,  so  as  to  increase 
the  punishment  State  v.  Belle,  60  N.  W. 
525,  526,  92  Iowa,  258. 


"Fine,"  as  used  in  Laws  1835-36,  relat- 
ing to  the  release  of  persons  imprisoned  for 
the  nonpayment  of  any  fine  or  costs  of  prose- 
cution, on  application  to  the  court  of  common 
pleas,  under  certain  circumstances,  would  not 
Include  a  sentence  to  pay  the  costs  of  a  prose- 
cution in  a  criminal  proceeding,  as  a  fine  is 
a  penalty  Imposed  on  a  person  who  has 
transgressed  the  law;  a  man  who  is  merely 
sentenced  to  pay  the  costs  of  prosecution  be- 
ing neither  a  criminal,  nor  a  transgressor  of 
the  law.  Appeal  of  Luzerne  County,  19  Atl. 
1063,  135  Pa.  468. 

The  terms  "fine"  and  ••penalty"  signify 
a  mulct  for  an  omission  to  comply  with  some 
requirement  of  law,  or  for  a  positive  infrac- 
tion of  law,  and  do  not  include  the  costs 
which  accrue  from  the  prosecution.  Lord  v. 
State,  37  Me.  177,  179. 


FINB 


2812 


FINE 


Orimiaal    offense    or    prooeedins    ^>n~ 
ported. 

The  Impositioii  of  a  fine  is  a  Judgment 
for  a  criminal  offense;  and,  as  contempt  of 
court  may  be  punished  by  a  fine,  it  is  a  crim- 
inal offense.  In  re  Acker  (U.  S.)  66  Fed.  290, 
292. 

The  primary  definition  of  a  ••fine"  is  a 
pecuniary  punishment  inflicted  by  the  sen- 
tence of  a  court  exercising  criminal  juris- 
diction. And  this  is  the  sense  in  which  the 
term  is  used  in  common  speech.  State  v. 
Missouri  Pac.  Ry.  Co.,  90  N.  W.  877,  878.  64 
Neb.  679. 

A  fine  is  a  pecuniary  punishment  for  an 
offense  or  contempt  committed,  imposed  by 
the  judgment  of  the  court,  so  that  where, 
in  a  bastardy  proceeding,  a  fine  is  author- 
ized to  be  imposed,  such  proceeding  is  a 
criminal  proceeding.  State  v.  Burton,  18  S. 
E.  657,  660,  113  N.  C.  655.  "A  fine,"  says 
Lord  Coke,  "slgnifieth  a  pecuniary  punish- 
ment for  an  offense  or  a  contempt  commit- 
ted against  the  King."  "A  fine  is  a  pecuniary 
punishment  for  an  offense  or  contempt  com- 
mitted, imposed  by  the  judgment  of  a  court" 
Therefore,  under  a  statute  providing  that  in 
bastardy  proceedings,  when  the  issue  of  pa- 
ternity is  found  against  the  putative  father, 
he  shall  be  fined,  the  word  "fined"  implies 
that  bastardy  is  a  criminal  offense.  State 
V.  Ostwalt,  24  S.  B.  660,  661,  118  N.  0.  1208, 
32  L.  R.  A.  396. 

The  definition  of  **fine"  is  wholly  inap- 
plicable to  a  judgment  in  a  civil  suit.  Hence 
a  proceeding  for  the  violation  of  a  city  ordi- 
nance, where  the  punishment  Is  a  fine  or  im- 
prisonment, is  criminal  in  character.  City  of 
Hudson  V.  Granger,  52  N.  Y.  Supp.  9,  10,  23 
Misc.  Rep.  401. 

As  a  debt. 

See  "Debt' • 

Forfeitures  and  penalties  included. 

A  fine  is  a  pecuniary  punishment  impos- 
ed by  a  lawful  tribunal  on  a  person  convicted 
of  crime  or  misdemeanor.  It  may  include  a 
forfeiture  or  a  penalty  recovered  in  a  civil 
action.  The  word  is  often  used  as  synony- 
mous with  the  word  "forfeiture."  People  v. 
Nedrow,  13  N.  E.  533,  535.  122  111.  363. 

"Penalty"  and  "fine"  are  not  the  same  in 
law.  A  penalty  is  always  recoverable  in  a 
civil  action.  A  fine  never  is.  A  penalty, 
when  recovered,  goes  to  the  party  suing; 
a  fine,  to  the  people.  City  of  Hudson  v. 
Granger,  52  N.  Y.  Supp.  9,  10,  23  Misc.  Rep. 
401. 

When  Imposed  as  a  punishment  for  a 
statutory  offense,  there  is  no  substantial 
difference  between  a  fine  and  a  forfeiture. 
A  fine  is  a  pecuniary  punishment  for  an  of- 
fense, and  a  pecuniary  punishment  called  a 


"forfeiture"  Is  equivalent  to  the  same  pe- 
cuniary punishment  called  a  '*fine."  State 
V.  McCk>nnell,  46  Atl.  45S,  459,  70  N.  H.  158. 

Const  art  9,  {  3,  providing  that  fines 
assessed  for  any  breach  of  the  penal  laws 
shall  be  applied  to  the  county  seminaries, 
means  pecuniary  punishments  for  the  breach- 
es of  the  criminal  law,  and  does  not  include 
penalties  or  forfeitures  for  violation  of  penal 
statutes.  Common  Council  of  Town  of  In- 
dianapolis V.  Fairchild,  1  Ind.  (1  Cart)  815, 
316,  3ia 

A  fine  is  a  punishment  for  the  commis- 
sion of  a  crime.  Crimes,  except  the  greatest, 
i  can  only  be  punished  by  fine  or  imprison- 
ment, and  a  penalty  is  not  in  any  legal  sense 
a  fine.  Fuller  v.  Redding,  39  N.  Y.  Supp.  109, 
110,  16  Misc.  Rep.  634. 

"Fines,"  as  used  in  St  1854,  c.  335,  S  13, 
declaring  that  the  jurisdiction  of  the  police 
court  in  Cambridge  shall  not  be  limited  by 
reason  of  any  interest  on  the  part  of  the  jus- 
tices of  said  court  in  the  payment  of  fines 
and  costs  into  the  treasury  of  the  city  or 
county,  does  not  mean  only  those  pecuniary 
punishments  for  offenses  which  are  infiicted 
by  sentence  of  a  court  in  the  exercise  of  crim- 
inal jurisdiction,  but  the  word  "fines"  means 
forfeitures  and  penalties  recoverable  in  civil 
actions,  as  well  as  pecuniary  punishments  in- 
fiicted by  sentence.  The  word  "fine"  has  oth- 
er meanings,  being  defined  not  only  as  a  pe- 
cuniary punishment,  but  as  a  forfeiture,  pen- 
alty, etc.;  and  hence  the  police  court  in  Cam- 
bridge has  jurisdiction  of  a  civil  suit  to  re- 
cover a  forfeiture  or  penalty,  one  half  of 
which  is  to  the  use  of  the  plaintiff,  and  the 
I  other  half  to  the  use  of  the  town  where  he 
belongs,  notwithstanding  the  interest  of  the 
justice,  which  he  had  because  he  is  a  tax- 
payer within  the  town  to  which  a  part  of 
the  penalty  or  forfeiture  belongs.  Hans- 
comb  V.  Russell,  77  Mass.  (11  Gray)  373,  375. 

A  fine  is  a  pecuniary  punishment  im- 
posed by  a  lawful  tribunal  upon  a  person  con- 
victed of  a  crime  or  misdemeanor.  In  chap- 
ter 31  of  the  Code  the  word  "fine"  includes  a 
pecuniary  forfeiture,  penalty,  and  amerce- 
ment, but  that  is  by  special  enactment;  and 
as  used  in  Const  art  8,  $  7,  providing  that 
all  fines  collected  for  offenses  committed 
against  the  state  shall  be  set  apart  as  a  per- 
manent, perpetual,  literary  fund,  it  means 
fines  imposed  as  a  punishment  for  crime.  It 
comprehends  only  those  fines  which  are  fixed 
as  penalties  for  crimes,  and  are  recoverable 
upon  the  conviction  of  the  offender,  and  does 
not  embrace  those  pecuniary  penalties  or 
forfeitures  provided  by  statute,  that  a  popu- 
lar or  qui  tam  action  may  be  brought  to  re- 
cover, and  hence  does  not  include  the  pen- 
alty imposed  by  Code  1887,  {  1220,  against  ex- 
press companies,  for  making  excessive  char- 
ges, etc.,  and  giving  one-half  of  the  same  to 
the  informer.    Southern  Exp.  Co.  v.  Common- 
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wealth,  22  S.  E.  809,  810,  92  Va.  59,  41  L.  R. 
A.  436. 

Acts  1855,  p.  151,  9  10,  declaring  that  no 
person  shall  be  prosecuted  for  any  ''fine  or 
forfeiture*'  unless  the  prosecution  for  the 
same  shall  be  instituted  within  six  months 
from  the  time  of  the  incurring  of  such  fine 
or  forfeiture,  does  not  apply  to  a  prosecu- 
tion for  a  criminal  offense.  State  ▼.  Jumel, 
13  La.  Ann.  399,  400. 

A  fine,  in  ordinary  legal  language,  is  a 
sum  of  money,  the  payment  of  which  is  im- 
posed by  a  court,  according  to  law,  as  a  pun- 
ishment for  a  crime  or  misdemeanor.  The 
fine  is  a  pecuniary  punishment  imposed  by  a 
lawful  tribunal  upon  a  person  convicted  of 
crime  or  misdemeanor.  While  the  word 
"penalty"  has  a  broader  meaning  than  the 
word  "fine,"  still  a  fine,  in  the  judicial  sense, 
is  always  a  penalty.  United  States  t.  Nash 
(U.  S.)  Ill  Fed.  525,  528. 

A  pecuniary  penalty  Imposed  on  convic- 
tion of  an  offense  is  a  fine,  though  called  a 
"penalty"  by  the  statute.  Weideman  v. 
State,  56  N.  W.  688,  689,  55  Minn.  183. 

The  words  "fine"  and  "penalty"  are 
used  Interchangeably  In  a  statute  relating  to 
a  sale  of  imitation  butter  (Gen.  Laws  1891,  c. 
11).  Weldeman  v.  Horgan,  66  Minn.  188,  185, 
186,  56  N.  W.  688,  689. 

Wherever  the  word  "fine"  is  used  In  the 
chapter  relating  to  the  recovery  of  fines.  It 
shall  be  construed  to  include  a  pecuniary  for- 
feiture, penalty,  and  amercement  CJode  Va. 
1887,  §  745. 

As  a  indcnieait. 

"A  fine  is  a  judgment  In  criminal  law, 
it  is  a  pecuniary  punishment  Imposed  by  the 
Judgment  of  a  court  on  a  person  convicted 
of  crime.  Such  a  judgment  does  not  come 
within  the  intention  of  the  law  allowing  in- 
terest on  judgments.  In  its  nature,  princi- 
ple, and  purpose,  a  fine  is  a  very  different 
thing  from  the  judgments  which  the  Leg- 
islature had  in  view  in  enacting  the  law  of  in- 
terest. It  is  imposed  as  a  punishment,  sole- 
ly, and  its  payment  as  the  term  Imports,  is 
an  end  of  the  punishment  In  modem  prac- 
tice, where  a  party  is  fined,  and  ordered  to 
stand  committed  until  the  fine  is  paid,  the 
payment  has  the  effect  of  putting  an  end  to 
the  punishment;  and,  in  any  case,  where  a 
fine  constitutes  the  sole  punishment  of  a  par- 
tj',  its  payment  puts  an  end  to  the  offense 
for  which  It  was  imposed,  or  to  the  legal  lia- 
bility growing  out  of  such  offense."  State  v. 
Steen,  14  Tex.  396,  398.  See,  also,  People  v. 
Sutter  St.  Ry.  Co.,  62  Pac.  104,  105,  129  Cal. 
545,  79  Am.  St  Bep.  137. 

Beeovery  on  forfeited  liall  bond* 

Act  June  22,  1874  a8  Stat  186),  allow- 
ing compensation  to  informers  out  of  "fines, 


penalties,  or  forfeitures"  Inflicted,  jdoes  not 
include  sums  recovered  on  forfeited  ball 
bonds.    In  re  Brittlngfaam  (U.  S.)  5  Fed.  191. 

Asa  tax. 

See  **Tax— Taxation.** 

FINE  ANB  FOBFErrUBE  FUND. 

The  fine  and  forfeiture  fund  of  the  coun- 
ties is  a  fund  accruing  from  pecuniary  pen- 
alties and  punitive  impositions  Incurred  by 
defendants  in  the  enforcement  of  criminal 
prosecutions,  in  the  nature  of  profits  arising 
from  our  system  of  criminal  procedure.  The 
fund  is  set  apart  to  meet  those  occurring  and 
recmTlng  liabilities  which  will  be  encoun- 
tered in  the  administration  of  the  criminal 
law.  Burgin  v.  Hawkins,  14  South.  771,  772, 
101  Ala.  326  (citing  State  v.  Coleman,  73  Ala. 
550). 

FINE  ARTS. 

"Fine  arts,"  as  used  in  Rev.  St  §  737,  au- 
thorizing incorporations  of  societies  for  the 
purpose  of  promoting  "the  love  and  practice 
of  the  fine  arts,"  means  music,  painting, 
sculpture,  etc.  Vredenburg  v.  Behan,  33  La. 
Ann.  627,  637. 

"Fine  arts,'*  as  used  in  Rev.  St  §  4962, 
providing  that  a  painting,  drawing,  statue, 
statuary,  and  model  and  designs.  Intended  to 
be  perfected  as  "works  of  the  fine  arts,"  may 
be  copyrighted,  cannot  be  construed  to  in- 
clude printed  balloons  and  hanging  baskets, 
with  or  without  embroidery,  designed  to  be 
cut  up  and  embroidered.  Rosenbach  v.  Drey- 
fuss  (U.  S.)  2  Fed.  217,  219. 

FINE  STOCK. 

See  "Very  Fine  Stock.** 

FINING. 

Time  out  of  mind,  glass  has  been  made 
by  melting  mixtures  of  sand  and  alkali  in 
crucibles.  As  the  ingredients  melt,  they 
gradually  form  a  mixture  of  glass,  more  or 
less  perfect,  sand,  etc.  By  maintaining  the 
requisite  temperature,  the  effect  called  "fin- 
ing" is  produced.  The  proportion  of  glass  in- 
creases, and,  being  heavier  than  the  unpuri- 
fied  balance  of  the  mass,  sinks,  while  the  lat- 
ter rises.  Thus  there  is  a  constant  motion 
of  the  particles  upward  and  downward,  and 
to  some  extent  laterally;  the  glass  forming 
the  lower  strata,  with  the  less  pure  and  the 
refuse  above.  The  term  '*fining"  signifies 
that  part  of  the  process  of  melting  in  which 
the  purified  particles  sink  and  find  their  lev- 
el. Benjamin  v.  Chambers  &  McKee  Glass 
Go.  (U.  S.)  59  Fed.  151, 155,  8  C.  0.  A.  QL 
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FINISH. 

The  fact  that  the  owner  of  a  house  moyed 
into  it  at  a  certain  time  held  not  to  estop  him 
to  deny  that  it  was  then  finished,  within  the 
meaning  of  his  acceptance  of  an  order  "to 
be  paid  when  the  honse  is  finished."  Bob- 
bins v.  Blodgett,  121  Mass.  584. 

"Finishing,"  as  nsed  in  a  statute  giving 
a  lien  in  favor  of  mechanics  for  work  per^ 
formed  toward  the  erection,  construction,  or 
finishing  of  buildings,  cannot  be  construed  to 
include  flagging  the  sidewalks,  yards,  and 
approaches  of  buildings  which  are  being 
erected.  McDermont  v.  Palmer,  8  N.  Y.  (4 
Seld.)  383,  886,  2  B.  D.  Smith,  675. 

A  railroad  30  miles  in  length  was  built 
in  1885,  and  had  been  running  with  a  full 
equipment  for  three  years,  when,  in  1888, 
it  was  decided  to  extend  it  11  miles.  The 
extension  was  completed  prior  to  December 
31,  1889,  when  it  had  13  locomotiyes,  24  pas- 
senger cars,  and  42  freight  cars.  Held,  that 
in  the  fall  of  1890  it  was  finished,  within  the 
meaning  of  a  will  authorizing  trustees  to  in- 
vest in  real  estate,  or  in  bonds  of  railroad 
companies  whose  roads  were  finished.  In  re 
Barters  Estate,  38  Atl.  527,  529,  182  Pa.  407. 

As  applied  to  fnndtvre. 

"Finished,"  as  applied  to  furniture,  in 
the  furniture  trade,  has  a  particular  trade 
meaning.  According  to  such  meaning,  if  an 
article  has  been  varnished,  stained,  oiled,  pol- 
ished, or  the  like.  It  is  finished.  In  re  Hen> 
man  (U.  S.)  56  Fed.  477,  479,  5  G.  0.  A.  582. 

FIRE. 

See  -Accidental  Fire";  "Friendly  Fire"; 
"Loss  by  Fire" ;  "After  the  Fire." 

"Fire,"  as  used  in  bills  of  lading  exempt- 
ing the  owner  of  a  vessel  from  loss  of  the 
freight  by  fire,  construed  to  mean  any  fire, 
and  not  to  be  limited  to  fire  originating  from 
the  furnace  of  the  boat.  Swindler  v.  Bil- 
liard (S.  0.)  2  Rich.  Law,  286,  305,  45  Am. 
Dec.  732. 

A  fire  policy  insuring  against  loss  by 
fire  will  be  construed  to  cover  a  loss  of  goods 
stored  in  a  building  which  is  blown  up  to 
prevent  the  spread  of  a  fire,  and  which  are 
burned  in  such  fire.  City  Fire  Ins.  Co.  r. 
Corlies  (N.  Y.)  21  Wend.  367,  34  Am.  Dec 
258. 

In  Dobson  v.  Sotheby,  1  Moody  ft  M.  90, 
which  was  an  action  on  a  fire  policy  which 
requires  that  no  fire  should  be  kept  in  the 
insured  buildings,  a  tar  barrel  was  taken  into 
a  bam  for  the  purpose  of  repairing  the  build- 
ing by  tarring  it,  though  no  fire  was  ordi- 
narily kept  or  made  there,  but  it  was  held 
not  a  violation  of  the  conditions  of  the  policy. 
Lord   Tenterden   says   that   "the   condition 


must  be  understood  as  forbidding  only  the 
habitual  use  of  fire,  and  not  its  occasional 
Introduction,  as  In  that  case,  for  a  temporary 
purpose  connected  with  the  occupation  of 
the  premises.  O'Nlel  v.  Buffalo  Fire  Ins.  Co.. 
8  N.  Y.  (3  Ck)mst)  122,  127. 

Fires  from  oollisioai. 

"Fire,"  as  used  in  a  bUl  of  lading  ex- 
empting a  carrier  from  liability  from  the 
dangers  of  the  sea,  fire,  water,  etc.,  does  not 
Include  fire  resulting  from  a  collision  arising 
from  the  negligence  of  the  carrier.  The  City 
of  Norwich  (U.  S.)  5  Fed.  Cas.  780,  781. 

"Fire,"  as  used  in  a  marine  policy  cov- 
ering loss  by  fire,  includes  fires  caused  by 
collisions.  Howard  Fire  Ins.  Co.  v.  Norwich 
&  N.  Transp.  Co.,  79  U.  S.  (12  Wall.)  IW,  20 
L.  Ed.  378. 

A  marine  policy  was  on  goods  on  a  ves- 
sel against  loss  by  fire.    A  fire,  caused  by  the 
collision  of  such  vessel  with  another  vessel, 
broke  out  immediately  on  the  collision,  and 
I  the  vessel  sank  before  the  goods  were  touched 
I  by  the  fire.    Held,  that  the  phrase  "loss  by 
I  fire"  included  this  case,  if  the  damage  to  the 
goods  could  have  been  avoided  but  for  the  in- 
tervention of  the  fire.    New  York  &  B.  Des- 
patch Exp.  Co.  V.  Traders'  &  Mechanics'  Ins. 
Co.,  132  Mass.  377,  385,  42  Am.  Bep.  44a 

Fires  intentionally  eansacL 

A  policy  of  marine  insurance  against 
the  peril  of  fire  should  not  be  construed  to 
cover  a  fire  directly  and  inumedlately  caused 
by  the  barratry  of  the  master  and  crew,  aa 
the  efficient  agents,  or,  in  other  words,  a 
fire  communicated  and  occasioned  by  the  di- 
rect act  and  agency  of  the  master  and  crew, 
intentionally  done  from  a  barratrous  purpose. 
Waters  v.  Merchants'  Louisville  Ins.  Co.,  36 
U.  S.  (11  Pet)  213,  219,  9  U  Ed.  69. 

ZSzplosion. 

A  policy  of  insurance  insuring  against 
loss  by  fire  should  be  construed  to  include  a 
loss  produced  by  an  explosion,  the  explosion 
being  produced  by  fire,  though  such  explosion 
may  have  contributed  in  a  large  degree  to  the 
destruction  of  the  property.  Washburn  ▼. 
Farmers'  Ins.  Co.  (U.  S.)  2  Fed.  804,  807. 

The  breaking  of  plate  glass  in  a  store  by 
the  explosion  of  gas  in  a  room,  generated 
from  gasoline  being  used  to  clean  clothes, 
prior  to  fire  in  the  building,  is  not  caused  by 
fire,  within  the  exception  to  the  policy,  though 
the  gas  was  ignited  by  a  match  or  light  in  the 
room.  Vorse  v.  Jersey  Plate  Glass  Ins.  Co., 
93  N.  W.  569,  570,  119  Iowa,  555,  60  L.  B.  A. 
838,  97  Am.  St  Rep.  330. 

"Fire,"  as  used  in  a  fire  policy  jwovid- 
ing  against  loss  or  damage  by  fire,  and  mak- 
ing no  exceptions  against  explosions,  indndes 
damage  or  loss  caused  by  an  explosion  ef 
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gasoline,  eltber  resulting  ftom  accidental  flfs 
gradually  coming  in  contact  with  coal  oil 
or  gasoline,  or  from  an  innocent  fire,  such  as 
a  gas  jet,  purposely  left  burning,  igniting  the 
Inflammable  gas  mixed  with  atmosphere, 
which  had  escaped  and  filled  the  room.  Ren- 
Shaw  V.  Missouri  State  Mut.  Fire  &  Marine 
Ins.  Ck>.,  15  S.  W.  945,  947,  949,  103  Mo.  595, 
23  Am.  St.  R^.  904. 

A  match  lighted  and  held  by  an  employ^ 
of  plaintiff  company  in  contact  with  gasoline 
vapor,  and  causing  an  explosion,  is  not  to  be 
considered  as  fire,  within  the  meaning  of  a 
fire  insurance  policy.  Mitchell  v.  Potomac 
Ins.  Co.,  22  Sup.  Ct  22,  25,  183  U.  S.  42,  46 
L.  Ed.  74. 

"Fire,"  as  used  in  a  fire  policy  insuring 
against  loss  by  fire,  included  a  loss  or  dam- 
age caused  by  an  explosion  taking  place  as 
an  Incident  or  result  of  the  fire.  Transatlan- 
tic Fire  Ins.  Ck).  y.  Dorsey,  56  Md.  70,  82,  40 
Am.  Rep.  403. 

A  policy  insured  plaintiff's  liquor  store 
from  loss  or  damage  by  fire,  and  provided 
that  the  company  was  not  liable  for  loss  or 
damage  by  lightning  or  tornado,  nor  for  any 
loss  or  damage  occasioned  by  or  resulting 
from  any  explosion  whatever.  Held,  that  the 
term  "loss  or  damage  by  fire"  included  all 
loss  arfl  damage  occasioned  by  any  fire  of 
which  an  explosion  was  the  efficient  cause, 
and  the  clause,  properly  construed,  should 
read,  "nor  any  loss  or  damage  by  fire  occa- 
sioned by  or  resulting  from  any  explosion 
whatever,"  and  hence  a  fire  caused  by  explo- 
sion of  wliisky  vapor,  which  had  come  in 
contact  with  the  fiame  of  a  gas  jet,  from 
which  it  ignited,  was  exempt,  within  the 
terms  of  the  policy.  United  Life,  Fire  &  Ma- 
rine Ins.  Oo.  V.  Foote,  22  Ohio  St  340,  344, 
10  Am.  Rep.  735. 

Heat. 

The  word  "fire,"  as  employed  in  a  fire 
policy,  does  not  include  damage  caused  by 
steam  escaping  from  a  break  in  the  pipes  of 
the  apparatus  by  which  a  building  is  heated, 
thereby  producing  such  a  degree  of  heat  in 
a  room  that  the  furniture  and  books  therein 
were  charred,  since  fire  and  heat  are  not  one, 
but  are  cause  and  effect,  and  damage  by  heat 
was  not  insured  against;  and  was  covered  by 
the  policy  only  when  caused  by  misplaced 
fire.  Gibbons  v.  German  Ins.  &  Sav.  Inst, 
30  lU.  App.  263,  265. 

IilslttniBS* 

Where  a  policy  insured  a  church  against 
loss  by  fire,  the  policy  did  not  indemnify 
against  damages  sustained  by  lightning, 
where  the  only  fire  resulting  was  the  charring 
and  insignificant  burning  of  a  part  of  the 
building  in  the  course  taken  by  the  electricity. 
Andrews  v.  Union  Mut  Fire  Ins.  Co.,  37  Me. 
266,  259. 


Lightning  is  defined  by  Webster  as  a 
sudden  discharge  of  electricity  from  a  cloud 
to  the  earth,  producing  a  vivid  flash  of  light; 
but  fire  is  not  used  in  connection  with  it,  and 
hence  a  policy  covering  loss  by  fire  does  not 
cover  loss  by  lightning  not  followed  by  fire. 
Babcock  v.  Montgomery  County  Mut  Ins. 
Co.,  4  N.  Y.  (4  Comst)  326^  836. 

As  loss* 

•*Fire,"  as  used  in  a  policy  of  insurance 
requiring  an  action  for  the  recovery  of  any 
claim  to  be  brought  within  12  months  after 
the  fire,  means  the  date  of  the  fire,  and  not 
the  date  when  the  loss  is  ascertained  or  es- 
tablished. Hart  V.  Citizens'  Ins.  Co.,  56  N. 
W.  332,  333,  86  Wis.  77,  21  L.  R.  A.  743,  39 
Am.  St  Rep.  877. 

Under  a  policy  of  insurance,  one  of  the 
conditions  of  which  was  ^that  no  suit  can  be 
maintained,  unless  brought  within  'twelve 
months  after  the  date  of  the  fire,"  construing 
it  with  another  provision  of  the  policy,  which 
was  that  the  policy  did  not  become  payable 
until  60  days  from  the  proofs  of  loss,  the  ac- 
tion must  be  brought  within  12  months  from 
the  expiration  of  the  60  days.  Steel  v.  Phoe- 
nix Ins.  Co.  (U.  S.)  51  Fed.  715,  721,  2  C.  O.  A. 
463. 

Fires  negligently  eansecL 

A  bill  of  lading  exempting  a  carrier  from 
liability  for  losses  by  fire  does  not  include  fir 
ignited  from  the  engine  tlirough  the  negK 
gence  of  the  carrier  in  failing  to  proper!  y 
construct  its  locomotive.  Steinweg  v.  Erie 
Ry.,  43  N.  Y.  123,  3  Am.  Rep.  678. 

A  bill  of  lading  exonerating  a  common 
carrier  from  loss  occasioned  by  fire  did  not 
exonerate  the  carrier  from  loss  occasioned 
by  fire  resulting  from  its  own  negligence. 
Condlct  V.  Grand  Trunk  Ry.  Co.,  54  N.  Y. 
500,  505  (citing  Lamb  v.  Camden  &  A.  R.  & 
Transp.  Co.,  46  N.  Y.  271,  7  Am.  Rep.  327). 

A  fire  policy  on  a  steam  tug,  insuring 
against  "all  loss  or  injury  by  fire,"  does  not 
cover  damage  done  to  the  interior  of  the 
boiler  by  the  fire  in  the  furnace  on  account 
of  the  failure  to  keep  a  sufilcient  supply  of 
water  in  the  boiler.  American  Towing  Oo. 
of  Baltimore  v.  German  Fire  Ins.  Co.,  21  Atl. 
553,  74  Md.  25. 

Fire  caused  by  negligence  is  covered  by 
a  marine  policy,  and  has  the  same  effect  as 
it  has  in  a  land  policy.  "Fire"  Is  the  risk  in- 
sured against,  and  the  fire  was  an  approxi- 
mate cause,  though  negligence  was  the  re- 
mote cause,  of  the  loss.  Waters  v.  Mer- 
chants' Louisville  Ins.  Oo.  (U.  S.)  29  Fed.  Cas. 
415. 

An  insurance  "against  all  damage  which 
the  assured  shall  suffer  by  fire  on  stock  and 
utensils  in  their  regularly  built  sugarhouse"  - 
does  not  extend  to  damage  done  to  the  sugar 
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by  the  heat  of  the  luraal  flies  employed  for 
refining;  helng  accnmulated  by  the  misman- 
agement of  the  assured,  who  Inadvertently 
kept  the  top  of  their  chimney  dosed.  Austin 
V.  Drewe,  6  Taunt  430. 


A  lamp  is  not  lire  within  the  meaning  of 
an  insurance  policy  coyering  damages  by  fire 
or  lightning,  so  that  recovery  cannot  be  had 
for  damages  caused  by  the  smoke  therefrom, 
when  no  ignition  occurs  outside  of  the  lamp. 
Fitzgerald  r.  German-American  Ins.  Oo.»  62 
N.  Y.  Supp.  824,  80  BCisc.  Bep.  72. 

Spontaneovs  ooailiiuitioB* 

"Fire,"  as  used  in  a  marine  insurance 
policy  against  fire,  should  be  construed  to 
include  fire  from  accident,  or  brought  about 
by  a  peril  of  the  sea,  but  not  from  sponta* 
neous  combustion.  Providence  Washington 
Ins.  Oo.  V.  Adler,  4  Atl.  121,  65  Md.  162,  57 
Am.  Rep.  814. 


Bee  "Arms.** 

A  firearm  is  a  weapon  which  acts  by  the 
force  of  gunpowder.  Harris  v.  Cameron,  51 
N  W.  487,  438,  81  Wis.  239,  29  Am.  St  Rep. 
891  (quoting  Webst  Diet);  Atwood  r.  State, 
53  Ala.  508,  509. 

As  the  term  is  used  in  Rev.  Code,  {  8555, 
prohibiting  the  carrying  of  concealed  fire- 
arms, it  does  not  necessarily  mean  a  weapon 
of  present  offense  or  defense;  and  hence  a 
pistol  does  not  cease  to  be  a  firearm  for  the 
mere  reason  that  it  is  so  imperfect  and  bat- 
tered up  that  it  cannot  be  discharged  by  the 
trigger.    Atwood  v.  State,  53  Ala.  506,  509. 

The  term  "firearm,**  in  a  statute  prohib- 
iting the  carrying  of  concealed  weapons  or 
firearms,  includes  a  pistol  which  is  defective, 
but  which  may  be  discharged  while  holding 
it  in  the  hand  by  striking  the  hammer  with 
a  knife  or  other  small  instrument  Redus  v. 
State,  2  South.  713,  82  Ala.  53. 

A  corporate  authority  to  manufacture 
firearms  and  other  implements  of  war  ap- 
plicable to  the  use  of  firearms,  and  all  kinds 
of  machinery  adapted  to  the  construction 
thereof,  does  not  include  a  power  to  manufac- 
ture and  deliver  circular  railroad  locks. 
Whitney  Arms  Co.  r.  Barlow,  38  N.  Y.  Super. 
Ct  554,  563. 

Within  the  meaning  of  St  1833,  c.  867, 
§  124,  forbidding  parading  by  unauthorized 
bodies  of  men  with  firearms,  a  firearm  in- 
cludes ordinary  breach-loading  Springfield 
rifles,  which  had  been  rendered  useless,  so 
that  the  rifles  could  not  be  used  to  discharge 
.  any  missile  by  means  of  gunpowder  or  other 
explosive,  where  the  rifles  are,  to  an  ordi- 


nary observer,  eflldent,  and  tbs  fact  that 
they  were  disabled  for  use  was  not  appar- 
ent to  an  ordinary  observer.  Commonwealth 
V.  Murphy,  44  N.  R  188^  189,  166  Mass.  171, 
82  L.  B.  A.  606. 


mUBBBIOX. 

See  "Magnesic  Fire  Brick.** 

Fire  brick,  not  capable  of  decoration, 
over  10  pounds  in  weight  designed  for  lin- 
ings to  retort  ovens,  are  dutiable  under  the 
similitude  clause  of  section  7  of  the  tariff 
act  of  1897  [U.  S.  Comp.  St  1901,  p.  1693], 
as  lire  brick  weighing  not  more  than  10 
pounds  each,  not  glazed,  enameled,  or  deco- 
rated, under  paragraph  87  [U.  S.  Comp.  St 
1901,  p.  1632].  Wing  v.  United  States  (U.  a) 
119  Fed.  479. 

FZBE  BT  UGHTNIKO. 

Where  a  flre  policy  provided  that  the  in- 
surer should  be  liable  for  "flre  by  lightning," 
such  term  should  be  literally  construed,  and 
meant  a  loss  occasioned  by  the  igniting  of 
the  building  by  lightning;  and  hence,  where 
the  insured  premises  were  rent  and  torn  to 
pieces  by  lightning,  without  being  burnt,  the 
insurer  was  not  liable.  Babcock  v.  Mont- 
gomery County  Mut  Ins.  Co.  (N.  Y.)  6  Barb. 
637,  643,  4  N.  Y.  (4  Oomst)  826^  328^  831. 

A  fire  policy  against  loss  by  fire,  which 
provided  in  a  separate  clause  that  the  insur- 
ers should  be  liable  for  fire  by  lightning,  was 
held  not  to  include  the  prostration  and  de- 
struction of  the  building  by  lightning,  where 
no  fire  resulted  therefrom.  In  reaching  ^such 
conclusion,  the  court  said:  "In  the  first  book 
of  Kings,  xvlii,  28,  the  fire  of  the  Lord'  is 
mentioned  as  a  destructive  agent;  and,  at 
an  early  stage  in  the  afllictions  of  Job,  he  re- 
ceived intelligence  that  the  fire  of  God  is 
fallen  from  heaven,  and  hath  burned  up  the 
sheep  and  the  servants,  and  consumed  them.' 
Job,  i,  16.  If  the  fire  thus  spoken  of  were 
atmospheric  electricity,  which  there  may  be 
some  reason  to  doubt,  still,  according  to  the 
same  book,  the  voice  which  answered  Job 
out  of  the  whirlwind  designated  it  as  the 
lightning  of  thunder,'  and,  as  if  in  derision 
of  all  human  effort  to  understand  or  control 
its  action,  inquired,  *Canst  thou  send  light- 
nings, that  they  may  go  and  say  unto  thee. 
Here  we  are?  Job,  xzxviii,  25,  35.  A  con- 
jecture as  to  the  identity  of  fire  and  light- 
ning appears  to  have  been  indulged  in  by 
the  ancients.  Seneca  maintained  it  as  prob- 
able, and  stated  that  the  Stoics  believed,  that 
air  was  converted  into  fire  and  water  during 
a  thunderstorm.  The  Epicureans  are  repre- 
sented to  have  taught  that  lightning  consist- 
ed of  fire  alone,  which  was  derived  from  the 
sun."  Babcock  v.  Montgomery  County  Mut 
Ins.  Co.,  4  N.  Y.  326,  831,  332. 
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FIBE  DEPABTMENT. 

Under  a  statute  exempting  parcels  of 
land  used  exclusively  for  farming  purposes 
from  taxation  to  support  the  fire  department, 
such  land  Is  not  exempt  from  taxes  to  pro- 
vide a  system  of  waterworks,  though  such 
waterworks  are  at  times  used  in  connection 
with  the  fire  department  Baldwin  v.  City 
of  Hastings,  47  N.  W.  G07,  608,  83  Mich.  639. 

FIRE  DI8TBIOT8. 

The  term  "fire  districts/'  as  used  in 
Code  1873,  {  482,  which  provides  that  cities 
shall  have  power  to.make  regulations  against 
dangers  from  accidents  by  fire,  to  establish 
fire  districts  in  certain  cases,  to  prohibit  the 
erection  of  any  building  or  addition  to  any 
building  unless  the  outer  walls  be  made  of 
brick,  etc.,  is  used  for  the  purpose  of  au- 
thorizing the  division  of  the  city  into  dis- 
tricts for  the  purpose  of  more  efficient  serv- 
ices by  the  fire  department  in  the  extinction 
of  fires,  and  it  is  not  synonymous  with  the 
words  '*fire  limits."  City  of  Des  Moines  v. 
Gilchiist,  25  N.  W.  186»  137»  67  Iowa,  210. 

FIBE  ENGINE. 

A  fire  engine  is  an  engine,  the  primary 
purpose  of  which  is  to  extinguish  fires. 
Wittiin  the  meaning  of  a  statute  exempting 
fire  engines  from  taxation,  the  term  does  not 
include  waterworks  owned  by  a  private  com- 
pany, and  operated  to  supply  the  city  and  its 
inhabitants  with  water  for  all  purposes  to 
which  it  may  be  applied.  Appeal  of  Des 
Moines  Water  Co.,  48  Iowa,  324,  329. 

FIRE  FORGE. 

The  expression  *'on  the  force  for  ex- 
tinguishing fires/'  as  used  in  Acts  1880,  c. 
37,  9  7,  providing  that  no  person  so  employ- 
ed shall  be  removed  without  cause,  includes 
an  assistant  superintendent  of  telegraphs  in 
the  fire  department.  People  v.  Fire  Com'rs 
of  City  of  Brooklyn  (N.  Y.)  28  Hun,  495,  496. 

The  "force  for  extinguishing  fires," 
within  the  meaning  of  the  statute  prohibit- 
ing the  discharge  of  any  member  of  the 
force  employed  for  extinguishing  fires,  does 
not  include  a  person  appointed  by  a  fire  com- 
missioner as  a  laborer,  though  he  wears  the 
costume  of  a  fireman  and  assists  at  fires. 
People  V.  Wurster,  35  N.  Y.  Supp.  90,  89 
Hun,  8. 

The  "force  for  extinguishing  fires,"  with- 
in the  meaning  of  the  Brooklyn  dty  charter, 
providing  that  the  fire  commissioner  may  re- 
move clerks  under  certain  conditions,  but  that 
no  person  on  the  force  for  extinguishing  fires 
shall  be  removed  without  cause,  etc..  Includes 
ft  telegraph  operator  of  the  fire  department 
People  T.  Ennls*  7  N.  Y.  Supp.  630. 


*'Flre  force,"  as  used  in  a  municipal  dvil 
service  regulation  relative  to  members  of  the 
fire  force,  includes  the  chief  and  assistant 
chief  of  the  fire  department,  the  engineers, 
captains,  lieutenants,  drivers^  stokers,  tiller- 
men,  pipemen,  firemen,  etc.  Tliis  Includes 
employes  of  the  fire  department  wearing  the 
prescribed  uniform  when  on  duty,  and  sub- 
ject to  the  orders  of  the  chief  or  of  the  cap- 
tains of  their  respective  companies,  but  does 
not  include  clerical  ottlcials  of  the  fire  force. 
City  of  New  Orleans  v.  Board  of  Fire  Oom'rs, 
23  South.  906,  909,  50  La.  Ann.  1000. 

FIRE  FROM  EXFI«OSION. 

A  clause  in  a  policy  exonerating  the  In- 
surer from  loss  by  fire  which  should  happen 
by  an  explosion  Includes  an  explosion  of  a 
steam  engine  insured  by  the  policy.  Hay- 
ward  V.  Liverpool  &  L.  Life  &  Fire  Ins.  Co. 
(N.  Y.)  2  Abb.  Dec.  349,  352. 

The  destruction  by  fire  for  which  an  In- 
surance company  is  liable  under  a  fire  policy 
providing  that  the  company  shall  not  be  lia- 
ble for  loss  by  explosion  unless  fire  ensues, 
and  then  for  loss  by  fire  only.  Includes  a  fire 
resulting  from  an  explosion  in  a  building  ad- 
joining the  Insured  building,  which  wrecks 
the  latter,  and  also  starts  a  fire  which  de- 
stroys the  insured  building.  Hustace  v. 
Phoenix  Ins.  Co.,  75  N.  Y.  Supp.  568»  71  App. 
Dlv.  309. 

The  term  '*fire  happening  from  an  explo- 
sion," in  a  fire  policy,  exempting  the  insured 
from  liability  from  fire  happening  from  any 
explosion,  etc.,  includes  a  fire  resulting  from 
an  explosion  in  another  building  across  the 
street,  which  blows  down  the  insured's  build- 
ing, and  starts  a  fire  which  results  in  an  ex- 
tensive conflagration,  destroying  the  Insured's 
property,  though  the  fire  destroying  the  lat- 
ter does  not  go  directly  from  the  building 
where  the  explosion  occurred.  Louisiana 
Mut  Ins.  Oo.  V.  Tweed,  74  U.  S.  (7  Wall.)  44, 
19  L.  Ed.  65. 

FIRE  HAPPENING  TO  OR  ON  ROARD 
SHIP. 

Rev.  St  §  4282  [U.  S.  Comp.  St  1901,  p. 
2943],  providing  that  no  owner  of  any  ship 
or  vessel  shall  be  liable  for  any  loss  or  dam- 
age which  may  happen  to  any  goods  whlcb 
shall  be  taken  in  or  put  on  board  any  such 
ship  by  reason  or  by  means  of  any  fire  hap- 
pening to  or  on  board  said  ship,  unless  said 
fire  is  caused  by  the  design  or  neglect  of  such 
owner,  means  a  fire  that  happens  to  the  ship 
physically,  not  one  that  happens  merely  to 
interrupt  the  performance  of  her  duties  in  re- 
spect to  the  goods  upon  the  dock,  and  does 
not  include  a  fire  which  originated  upon  the 
dock,  extending  to  the  steamer  so  far  as  to 
do  some  damage  to  her  helm  and  rigging  be- 
fore she  was  towed  away,  preventing  her 
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from  completing  the  dellyery  of  the  goods  to 
the  consignees,  about  which  the  ship  was  en- 
gaged at  the  time  of  the  fire.  The  Egypt 
(U.  S.)  26  Fed.  820,  823. 

26  G.  Ill,  c.  86, 1  2,  protecting  the  owners 
of  any  ship  from  making  good  any  loss  which 
may  happen  to  goods  on  board  by  means  of 
any  fire  happening  to  or  on  board,  would  not 
include  a  fire  on  a  lighter  which  the  owner 
used  in  loading  goods.  Morewood  r.  Pollok, 
1  El.  ft  Bl.  748,  748. 

FIBE  HUNTING. 

"Fire  hunting,''  which  Is  prohibited  by 
Act  Feb.  11,  1807,  is  defined  by  the  statute 
to  mean  persons  camping  in  the  woods,  or  at 
or  near  any  house,  with  guns  and  dogs,  for 
the  purpose  of  hunting  game,  etc.  Du  Bose 
V.  State,  74  S.  W.  202,  203,  71  Ark.  847. 

FQtE  INStTRANOE. 

A  contract  for  fire  insurance  is  one  of 
Indemnity.  Meigs  y.  Insurance  Oo.  of  North 
America,  54  Atl.  1053,  1054,  205  Pa.  878; 
Henderson  Warehouse  Oo.  y.  Brand,  81  S. 
K.  651,  553,  105  Ga.  217;  Bmbler  v.  Hart- 
ford Steam  Boiler  Inspection  &  Ins.  Oo.,  8 
App.  Div.  186,  180,  40  N.  Y.  Supp.  450,  452. 
It  does  not  pass  by  assignment  Oook  y. 
Kentucky  Growners'  Ins.  Oo.  (Ky.)  72  S.  W. 
764. 

"Insurance,"  as  the  term  Is  used  in  ref- 
erence to  fire  insurance,  "is  a  contract  with 
the  owner  of  property,  or  some  interest  there- 
in, to  indemnify  him  against  loss  or  damage 
by  fire."  Durham  y.  Fire  ft  Marine  Ins.  Oo. 
(U.  S.)  22  Fed.  468,  470;  Donnell  y.  Donnell, 
30  Ati.  67,  86  Me.  518. 

Policies  of  insurance  against  fire  are  not 
deemed,  in  their  nature,  incident  to  the  prop- 
erty insured,  but  they  are  only  special  agree- 
ments with  the  persons  insuring  against  such 
loss  as  they  may  sustain,  and  not  the  loss 
of  any  other  person  hsYing  an  interest,  as 
grantee  or  mortgagee  or  creditor  or  other- 
wise may  sustain.  Oarpenter  y.  ProYidence 
Washington  Ins.  Oo.,  41  U.  S.  (16  Pet.)  405, 
503,  10  L.  Ed.  1044  (cited  In  DonneU  y.  Don- 
nell, 80  Atl.  67,  86  Me.  518). 

Fire  insurance  is  strictly  a  personal 
contract  of  indemnity  to  the  assured,  and  he, 
or  liis  heirs  in  his  name,  can  recoYer  only  an 
indemnity  for  actual  loss  to  him.  If  he  has 
no  interest  in  the  property  insured  at  the 
time  of  the  loss,  he  can  recover  notliing; 
and,  if  he  parts  with  his  interest  before  the 
loss,  he  becomes  incapacitated  to  recover  up- 
on the  policy,  and  it  ceases  to  insure  any- 
thing and  becomes  void.  Mutual  Life  Ins. 
Oo.  Y.  Allen,  138  Mass.  24,  27,  52  Am.  Rep. 
245. 

A  life  policy  is  a  contract  to  pay  a  cer- 
tain sum  at  an  indefinite  time,  wiiile  a  fire 


policy  is  a  contract  to  indemnify  any  cases 
of  loss.  Oommonwealth  y.  American  Life 
Ins.  Oo.,  20  Ati.  660,  663,  162  Pa.  586,  42 
Am.  St  Rep.  844. 

FQtE  INSURANCE  OOMPANT. 

Any  company  which  undertakes  and 
promises,  in  consideration  of  a  sum  paid 
therefor,  to  give  security  or  indemnity 
against  loss  by  fire.  The  mode  and  manner 
in  which  it  conducts  its  business  is  imma- 
terial. Lee  Mut.  Ins.  Oo.  y.  State,  60  Miss. 
805,890. 

FIRE  UNDERWRITERS* 

See  **Board  of  Fire  Underwriters." 

FIREMEN. 

As  agents,  see  "Agent "* 

As  employes,  see  "Eimployd.** 

As  laborers,  see  "Laborer." 

Within  the  meaning  of  Acts  March  24 
and  May  2,  1885,  proYiding  that  firemen  and 
men  employed  in  the  fire  department  can- 
not be  remoYed,  except  for  cause,  and  after 
a  hearing  on  notice,  firemen  include  mem- 
bers of  the  city  fire  department  who  for  coii- 
Yenience  are  designated  as  "call  memt>ers'' 
or  "firemen  at  call."  Lyon  y.  Fire  Oom'rs  of 
Oity  of  Newark,  20  Aa  757,  760,  53  N.  J. 
Law  (24  Vroom)  02. 

FIREPROOF  BUHiDINQ. 

To  say  of  a  building  that  it  is  fireproof 
excludes  the  idea  that  it  is  of  wood,  and  nec- 
essarily implies  that  it  is  of  some  substance 
fitted  for  the  erection  of  fireproof  buildings. 
Hickey  y.  Morrell,  102  N.  Y.  464,  460,  7  N. 
B.  821,  323,  55  Am.  Rep.  824  (cited  in  Diets 
Y.  Yetter,  54  N.  Y.  Supp.  258,  260,  34  App. 
DiY.  453),  where  it  was  held  that  a  represen- 
tation that  a  storage  building  was  fireproof 
was  false,  when  the  building  was  composed 
of  wood  and  brick. 

The  words  "fireproof  and  "incombusti- 
ble materials"  are  often  used  in  connection 
with  houses  that  are  not  absolutely  proof 
against  fires,  but  are  intended  as  referring 
to  houses  built  of  brick,  stone,  iron,  or  other 
material,  on  the  outside,  so  as  to  form  bar- 
riers that  will  resist  the  action  of  ordinary 
fires.  Ohimine  y.  Baker  (Tex.)  75  S.  W.  330. 
331. 

FIREPROOF  SAFE* 

"Fireproor*  is  defined  as  proof  against 
fire;  incombustible;  and  the  sale  of  fire- 
proof safes  means  merely  that  the  safes  are 
made  of  incombustible  material,  of  Yariou^ 
sizes,  capacities,  and  stylfis,  and  does  not 
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imply  a  warranty  that  the  safes  will  protect 
their  contents  against  any  given  exposure  to 
fire.  Dlebold  Safe  &  Lock  Co.  y.  Huston,  89 
Pac.  1035,  1038.  55  Kan.  104.  28  L.  R.  A.  53. 

The  term  fireproof,  in  Insurance  cases, 
where  used  in  connection  with  safes  in  which 
books  and  Inventories  are  to  be  kept,  has 
been  defined  as  being  of  materials  that  will 
usually  resist  the  action  of  fires,  and  not 
those  that  will  successfully  withstand  fires 
under  all  circumstances.  Ghlmine  v.  Baker 
(Tex.)  75  S.  W.  330.  331. 

By  a  "fireproof  safe,"  within  the  mean- 
ing of  an  insurance  policy,  is  intended  a  safe 
constructed  of  noncombustible  materials,  for 
the  purpose  of  resisting  fire,  and  commonly 
regarded  as  sufiSicient  for  this  purpose.  In 
other  words,  it  is  an  article  of  furniture, 
the  distinctive  name  of  which  well  conveys 
the  idea  that  the  purpose  for  which  it  was 
intended  is  the  preservation  of  its  contents 
from  the  effects  of  fire.  Underwriters'  Fire 
Ass'n  V.  Palmer  &  Co.  (Tex.)  74  S.  W.  603, 
604  (citing  Knoxville  Fire  Ins.  Ck>.  v.  Hird, 
23  S.  W.  8»3,  4  Tex.  Civ.  App.  82).  The  in- 
sured  complies  with  the  letter  and  spirit  of 
the  condition  when  he  puts  the  books  in  a 
safe  of  the  kind  generally  known  as  "fire- 
proof," and  does  not  by  this  clause  warrant 
the  safe  to  preserve  the  books.  In  Black's 
Law  Dictionary  the  word  •'fireproof"  is  de- 
fined as  follows :  "To  say  of  any  article  that 
It  is  fireproof  conveys  no  other  idea  than  that 
the  material  out  of  which  it  is  formed  is 
incombustible.  To  say  of  a  building  that  it 
is  fireproof  excludes  the  idea  that  it  is  of 
wood,  and  necessarily  implies  that  it  is  of 
some  substance  fitted  for  the  erection  of  fire- 
proof buildings.  To  say  of  a  certain  portion 
of  a  building  that  it  is  fireproof  suggests  a 
comparison  between  that  portion  and  other 
parts  of  the  building  not  so  characterized, 
and  warrants  the  conclusion  that  it  Is  of  a 
different  material."  Knoxville  Fire  Ins.  CJo. 
V.  Hird,  23  S.  W.  8d3.  394.  4  Tex.  Civ.  App. 
82. 

"Fireproof  safe,"  as  used  in  an  insurance 
policy  requiring  insured  to  keep  his  books 
and  valuable  papers  in  a  fireproof  safe, 
should  not  be  construed  literally,  but  means 
nothing  more  than  a  safe  composed  of  In- 
combustible material,  and  does  not  require 
a  safe  incapable  of  injury  by  fire  to  itself  or 
its  contents,  or  one  which  by  the  action  of 
fire  could  not  be  rendered  useless,  or  which 
could  never  be  destroyed  or  its  contents  in- 
jured by  the  intensity  of  heat  to  which  it 
might  be  exposed.  The  words  should  be 
construed  in  view  of  the  situation  of  the  in- 
surer, and,  in  a  policy  issued  to  a  country 
merchant,  only  mean  the  usual  fireproof  safe 
used  in  such  localities  generally,  composed 
of  any  incombustible  materials,  and  fitted  to 
protect,  to  the  usual  extent  and  in  the  ordi- 
nary way,  books  and  papers  deposited  there- 
8  Wds.  ft  P.— 62 


in,  and  not  that  rare  and  costly  structure 
which  is  capable  of  successfully  withstand- 
ing the  action  of  fire  altogether,  and  of  pre- 
serving its  contents  from  harm  absolutely. 
Sneed  v.  British- American  Assur.  Oo.,  18 
South.  928,  929,  73  Miss.  279. 

ZTBEWOOD* 

The  right  to  cut  firewood  from  wood- 
land must  be  exercised  in  the  usual  manner, 
and  cannot  be  extended  to  the  use  of  the 
more  valuable  timber  for  other  purposes,  aiul 
does  not  include  the  right  to  cut  such  timber 
into  lumber,  and  with  the  proceeds  buy  fuel. 
so  long,  at  least,  as  there  is  an  abundance  of 
fuel  timber.  Hogan  v.  Hogan,  61  N.  W.  73, 
74,  102  Mich.  641  (citing  Phillips  v.  Allen,  89 
Mass.  [7  Allen]  115;  Padelford  v.  Padelford, 
24  Mass.  [7  Pick.]  152;  1  TayL  Landl.  &  Ten. 
i  352). 

As  eordwood* 

"Fire  wood,"  as  used  in  Rev.  St  c.  41, 
f  2,  requiring  firewood  and  bark  to  be  meas- 
ured by  a  sworn  measure  before  it  is  sold 
and  delivered.  Is  to  be  construed  as  meaning 
;  "cord  wood  of  the  usual  length,  and  of  the 
{ dimensions  which  are  described  in  the  pre- 
i  ceding  sections  of  the  statute."     "It  never 
could  have  been  the  intention  of  the  Legis- 
lature that  chips  or  the  trimmings  of  lumber, 
which  is  sold  by  the  load,  and  not  by  tli'^ 
cord,  should  be  surveyed."    Duren  v.  Gag  v. 
72  Me.  118,  119. 

Fenee  timber. 

Where  a  grant  gave  a  grantee  the  right 
to  cut  timber  for  building  or  firewood,  such 
words  should  be  construed  literally,  and  do 
not  extend  to  give  the  grantee  a  right  to  cut 

{ timber  for  building  fences.     Livingston  v. 

;  Ten  Broeck  (N.  T.)  16  Johns.  14,  16,  8  Am. 

JDec  287. 

ITBEWORK8. 

"Fireworks"  as  used  In  a  contract  of  in- 
surance against  loss  by  fire  on  a  stock  of 
fireworks  and  merchandise,  hazardous  and 
extrahazardous,  meant  such  fireworks  as 
were  in  the  prohibition  excepted,  or  might 
by  permission  be  kept  for  retailing.  As  fire- 
works are  of  various  kinds,  and  in  different 
degrees  dangerous,  it  is  not  to  be  presumed 
that  the  agreement  to  insure  against  loss 
was  intended  to  cover  an  article  so  specially 
hazardous  that  the  insured  had  no  right  to 
store  it  Jones  v.  Fireman's  Fund  Ins.  Go... 
51  N.   Y.  318,  321. 

FIBINQ. 

In  an  indictment  charging  that  "defend- 
ant did  then  and  there  unlawfully  kill  and 
murder  SL,  by  then  and  there  and  thereby 
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tiring  a  large-slased  Golfs  revolYlng  pistol, 
loaded  with  gunpowder  and  leaden  balls, 
which  he,  the  said  defendant,  then  and  there 
had  and  held  in  his  hands,"  the  word  "firing" 
is  not  sufficient  to  show  that  defendant  shot 
the  deceased,  or  that  the  latter  was  wounded 
from  balls  from  the  pistol,  as  the  indict- 
ment does  not  show  that  the  pistol  was  shot 
at  deceased.  Shepherd  y.  State,  54  Ind.  25, 
28. 


FIRM. 

House  synonymous,  see  "House.** 

"Firm"  is  defined  by  Webster  as  the 
name,  title,  or  style  under  which  a  company 
transacts  business;  a  partnership  of  two  or 
more  persons;  a  commercial  house;  and  the 
same  author  defines  ''partnership"  as  an  al- 
liance or  association  of  persons  for  the  prose- 
cution of  an  undertaking  or  a  business  on  a 
joint  account;  a  company;  a  firm;  a  house. 
So  it  will  be  perceiyed  that  'firm"  and  ''part- 
nership" are  synonymous  with  "company." 
People  y.  Strauss,  97  IlL  App.  47,  55. 

A  firm  is  an  Inyisible,  artificial  person, 
necessarily  represented  by  the  persons  who 
compose  it  What  they  do,  therefore,  with- 
in the  scope  of  the  business  in  which  the  firm 
is  engaged,  and  on  its  behalf,  or  in  its  name, 
they  do  as  agents.  Boyd  y.  Thompson,  153 
Pr.  78.  82,  25  Atl.  769.  77a 

The  word  •'firm"  is  equiyalent  to  part- 
nership, and  signifies  the  name  under  which 
any  house  of  trade  is  established  or  conducts 
business;  but  a  firm  is  not  a  being  or  entity 
distinct  from  the  indiyiduals  who  compose 
it.  Ejiowledge  or  ignorance  Of  a  firm  must 
consequently  be  the  knowledge  or  the  ignor- 
ance of  the  persons  who  constitute  the  firm. 
McGosker  y.  Banks,  35  Atl.  935,  936,  84  Md. 
292  (citing  Stewart  y.  Katz,  80  Md. 


Where,  in  a  contract  between  certain 
parties,  all  of  the  proyisions  of  which  speak 
as  between  priyate  indiyiduals,  except  that 
in  one  instance  the  word  "firm"  is  used,  the 
use  of  such  term  is  not  sufficient  to  show 
that  the  contract  was  not  that  of  the  person 
Indiyidually,  but  of  some  undisclosed  firm  in 
which  he  was  a  partner.  Wood  y.  Martin, 
41  S.  E.  490,  492,  115  Ga.  147. 

The  term  "persons  or  firms,"  in  the 
Richmond  City  charter,  authorizing  the  city 
to  Impose  taxes  on  persons  or  firms  doing 
business  in  the  city,  is  to  be  considered  as 
Including  corporations,  when  construed  in 
view  of  another  section  of  the  charter  ex- 
pressly authorizing  the  taxation  of  telegraph 
companies.  Western  Union  Telegraph  Go. 
y.  Gity  of  Richmond  (Va.)  26  Grat  1,  2a 

FIRM  NAME,  , . 

The  firm  name  of  a  partnership  is  such 
as  the  copartners  choose  to  adopt     It  may 


disclose  the  names  of  all  the  partnem,  or  of 
none  of  them,  or  the  name  of  but  one  of  them 
may  be  used  as  the  firm  name.  Daugherty 
y.  Heckard,  59  N.  B.  569,  571,  189  111.  230; 
Phillips  y.  Paxton  (La.)  3  Mart  (N.  S.)  39, 
45. 

The  firm  name  is  a  firm  asset,  and  part 
of  the  good  will,  and  the  estate  of  a  deceased 
partner  has  an  equal  right  and  interest  there- 
in with  the  suryiying  partner.  Slater  y.  Sla- 
ter, 67  N.  E.  224,  175  N.  T.  143^  61  U  R.  A. 
796,  96  Am.  St  Rep.  60S. 

FIRMLY  BELIEVES. 

There  are  different  degrees  of  belief  In 
the  human  mind,  and,  where  the  law  re- 
quires a  party  appealing  from  an  arbitration 
to  make  an  affidayit  that  be  firmly  belieyes 
that  injustice  has  been  done,  an  affidayit 
omitting  the  word  ''firmly"  is  insufficient 
Bradley  y.  Bccles  (Pa.)  1  Browne.  25& 

"Firmly  belieyes,"  as  used  In  Act  March 
20,  1810,  f  11,  relating  to  appeals,  and  proyld- 
ing  that  the  appellant  shall  swear  or  affirm 
that  it  is  not  for  the  purpose  of  delay  such 
appeal  is  entered,  but  because  he  firmly  be- 
lieyes  injustice  has  been  done,  is  not  equiya- 
lent to  "belieyes,"  but  means  more  than  mere 
belief,  fof  all  belief  is  not  equal.  For  in- 
stance, one  may  haye  a  firm  belief  that  the 
moon  reyolyes  around  the  earth,  and  may  be- 
lieye.  too,  that  there  are  mountains  and  yal- 
leys  in  the  moon,  but  this  belief  is  not  so 
strong,  because  the  eyidence  Is  weaker.  "Ver- 
ily belieyes"  is  equiyalent  to  •'firmly  be- 
lieyes,"  for  "yerily"  is  as  strong  a  word  as 
"firmly.**  If  the  belief  be  a  firm  or  strong 
one,  it  is  within  the  meaning  of  the  statute, 
but  it  is  not  sufficient  for  the  appellant  to 
say  that  he  belieyes  injustice  has  been  done. 
Thompson  y.  White  (Pa.)  4  Serg.  &  R.  135, 
137. 


FIRMLY  BOUND. 

See  "Held  and  Firmly  Bound.** 

FIRST. 

See  "By  the  First  Boat** 

The  phrase  "first  trial  of  the  case,**  In  a 
clause  in  a  municipal  charter  glying  the  al- 
dermen, on  an  appeal  from  the  mayor's  court, 
the  power  to  reverse,  modify,  or  affirm  any  or 
all  of  the  rulings  of  the  mayor  in  the  first 
trial  of  the  case,  imports  a  second  trial  by 
the  council,  and  not  a  mere  appeal ;  for  the 
hearing  of  an  appeal  in  the  usual  form  is  not 
properly  speaking,  a  trial  of  the  case,  and 
therefore  the  charter  authorizes  a  trial  de 
noyo.  City  CJouncll  of  Anderson  y.  O'Donnell. 
7  S.  E.  523,  527,  29  S.  a  355, 1  L.  R.  A.  632, 13 
Am.  St  Rep.  72a 
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The  use  of  tbe  word  '^flntf*  I9  a  will,  aft- 
er tb»  introdnctory  clause  In  tbe  common 
lorm,  atatlng  dtetlnctly  the  motive  of  the  tes- 
tator In  making  the  will,  ilrst,  if  by  casnalty 
or  otherwise  he  should  lose  his  life  during  his 
certain  voyage,  he  gave  certain  property  to 
his  wife,  has  a  tendency  to  show  that  the 
testator  was  expressing  a  particular  qnalUica- 
tion,  and  not  a  general  purpose,  so  that  the 
property  should  only  go  to  his  wife  if  he  lost 
his  life  during  the  voyage.  Damon  v.  Damon, 
90  Mass.  (8  Allen)  192,  195. 


Sayles'  Civ.  St  art  695,  providing  that 
no  county  seat  "first  established"  in  a  new 
county  shall  be  located  more  than  five  miles 
from  its  geographical  center,  means  the  first 
county  seat  established  or  located  according 
to  law  in  the  county.  State  v.  Alcorn,  14  S. 
W.  663,  664^  78  Tex.  896. 

Act  April  7,  1770  (7  Stat  93),  empower- 
ing the  vestry  and  church  wardens  of  a  cer- 
tain parish  to  let  out  certain  lands  on  written 
leases,  with  reserved  rent  for  any  term  not 
exceeding  81  years,  and  from  time  to  time, 
after  the  expiration  of  such  leases,  to  renew 
the  same,  provided  such  renewed  leases  do 
reserve  the  same  rent  or  a  greater  rent  not 
exceeding  as  much 'again  as  "the  first  rent 
reserved  by  the  former  lease/'  should  be  con- 
strued as  though  it  read,  "reserving  a  rent 
not  exceeding  as  much  again  as  the  rent  re- 
served in  the  first  of  the  former  leases,"  and 
does  not  mean  the  rent  reserved  in  tbe  for- 
mer lease  last  expired.  Horlbeck  r.  Protes- 
tant Episcopal  Church  (S.  G.)  18  Rich.  Bq. 
128,184. 

A  bequest  in  trust  of  a  certain  sum  of 
money,  "first  to  be  taken  out  of  the  proceeds 
of  the  realty,"  makes  a  general  legacy ;  that 
is,  one  to  be  raised  out  of  the  proceeds  of  the 
realty  first  or,  if  that  fund  be  not  enough, 
then  the  balance  of  the  estate,  except  spe- 
cific legacies,  must  supply  the  balance  of  such 
bequest    Hutchinson  v.  Fuller,  75  Ga.  88,  92. 

Preoedemoe  Indleated* 

''First **  as  used  in  constitutional  provi- 
sions declaring  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out just  compensation  having  been  first  made, 
means  that  the  compensation  shall  precede 
the  appropriation.  Redman  v.  Philadelphia, 
Bl.  ft  M.  R.  Co.,  83  N.  J.  Eq.  (6  Stew.)  165  (cit- 
ed and  approved  in  Martin  v.  T^ler,  60  N.  W. 
892,  898,  4  N.  D.  278,  25  L.  R.  A.  838;  Thomp- 
son V.  Grand  Gulf  R.  &  Banking  Co.,  4  Miss. 
(8  How.)  440,  447,  84  Am.  Dec.  81. 

The  constitutional  guaranty  that  private 
property  shall  not  be  taken  for  public  use 
**without  just  compensation  first  made  there- 
for," means  that  "the  compensation  or  offer 
of  it  must  precede  or  be  concurrent  with  the 
seiBure  and  entry  on  private  property  under 
the  authority  of  the  state."    Thompson  ?• 


Grand  Gulf  R.  ft  Banking  Oo^   4  Miss.  (8 
How.)  440,  447,  84  Am.  Dec.  81. 

A  will  which  provides  that,  tn  the  first 
place,  testator  gives  a  legacy  to  A.,  and,  in 
the  second  place  he  gives  a  certain  sum  of 
money  to  B.,  cannot  be  construed  as  showing 
a  preference  of  the  legacy  in  favor  of  A.  over 
that  given  to  B.  or  any  other  legatee.  Ever- 
ett V.  Carr,  59  Me.  825,  330. 

A  grant  of  a  gristmill  on  a  stream,  "to 
have  the  first  privilege  of  water  necessary  for 
running  the  same  as  a  good  gristmill,"  should 
be  construed  to  mean  the  right  to  take  so 
much  water  as  is  necessary,  subject  to  no 
vested  prior  claim.  Hapgood  v.  Brown,  102 
Mass.  461,  462. 

A  clause  in  a  lease  giving  the  lessee  the 
first  privilege  of  a  renewal  gives  the  prior 
right  to  a  lease  for  the  same  term  as  the  first 
lease,  and  upon  terms  the  same,  providing  the 
property  is  relet  at  the  expiration  of  the  first 
lease.  Holloway  v.  Schmidt,  67  N.  X.  Supp. 
169,  88  Misa  Rep.  747. 

ZTBST-OUUEtS. 

A  stipulation  in  a  contract  to  purchase 
real  estate  that  the  title  should  be  first-class 
means  that  it  should  be  marketable.  Vought 
V.  Williams,  24  N.  B.  195,  196.  120  N.  Y.  253. 
8  U  R.  A.  591, 17  Am.  St  Rep.  684. 

ZTBST-O^LAM  FRAUD  OF  THE  FIRST 
WATER. 

A  publication  concerning  a  person,  stat- 
ing that  he  Is  a  "first-class  fraud  of  the  first 
water."  necessarily  tends  to  degrade  his 
business  character  in  the  estimate  of  his 
neighbors,  and  Is  libelous  per  se.  Meas  v. 
Johnson,  89  AtL.562,  568,  185  Pa.  12. 

TIRBT'OULBB  FUHERAX.. 

Where  an  undertaker  is. ordered  to  give 
a  "first-class  funeral,"  the  term  ordinarily 
has  reference  to  the  previous  social  status 
and  pecuniary  condition  of  the  person  to  be 
interred,  for  what  might  be  considered  ex- 
travagant in  one  case  would  be  moderate  in 
another;  but  where  the  child  of  destitute 
parents  was  killed  on  a  street  railway,  and 
the  railway  company  voluntarily  employed  an 
undertaker,  and  directed  him  to  give  a  first- 
class  funeral  at  such  company*s  expense,  an 
expense  of  $250  was  not  unreasonable.  Mac- 
kovsky  V.  Manhattan  Ry.  Ca,  11  N.  Y.  St 
Rep.  649,  650. 

riRBT'CULBB  INTEREST  FATING  SE- 
CURITIES. 

As  used  in  a  will  in  which  testator  di- 
rected his  executors  to  invest  certain  funds 
in  ''first-class  interest  paying  securities,"  and 
to  pay  the  interest  derived  therefrom  semi- 
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annually  to  certain  designated  beneficiaries 
for  life,  etc.  (the  testator  having  left  his 
funds  invested  in  second  mortgage  railroad 
bonds,  railroad  stocks,  and  bank  stocks), 
means  first  mortgages,  and  not  stocks  or  sec- 
ond mortgages.  Under  such  a  direction  as  to 
investments,  only  such  securities  as  the  court 
of  chancery  allows  for  trust  funds  would  be 
allowable.  Woodruff  ¥•  Ward,  S5  N.  J.  Eq. 
(8  Stew.)  467,  471. 

FIBST-OI«ASS  DnnBSTMElTTS. 

By  "first-class  investmeuts"  is  meant 
those  which  require  little  or  no  personal  care 
or  supervision  in  order  to  avoid  loss.  It  Is 
common  knowledge  that  money  cannot  be  in- 
vested  permanently  at  5  per  cent  without 
some  risk,  and  without  constant  care  and  su- 
pervision to  prevent  loss.  Sparks  Mfg.  Go.  v. 
Town  of  Newton,  41  AtL  385,  402,  57  N.  J.  Eq. 
307. 

FIBST-CLA8S  TITLE. 

A  first-class  title  is  a  clean  record,  or  at 
least  one  not  depending  on  presumptions  that 
may  be  overcome  or  facts  that  are  uncertain. 
Vought  T.  Williams  (N.  Y.)  46  Hun,  638,  642. 

FIRST  COST. 

Where  the  owner  of  goods,  on  consigning 
them  to  an  agent  to  sell,  wrote  that  they 
were  not  to  be  sold  for  less  than  first  cost 
and  charges,  and  inclosed  an  Invoice  of  the 
goods,  pricing  the  articles,  and  stating  the 
amount  of  the  charges,  the  price  stated  in 
the  invoice  is  the  first  cost  referred  to,  and 
the  minimum  by  which  the  agent  la  to  be 
guided.  Loralne  v.  Cartwrlght  (U.  S.)  15  Fed. 
Cas.  870,  871. 

FIRST  oousnr. 

In  a  bequest  to  the  testator's  ''first 
cousins,*'  or  cousins-german,  the  term  "first 
cousin"  means  the  relation  first  in  degree  to 
whom  that  appellation  is  given ;  that  is,  the 
child  of  an  uncle  or  aunt;  and  to  no  other 
does  the  appellation  belong;  for  though  the 
child  of  such  first  cousin  Is  called  a  first 
cousin  once  removed.  It  is  not  known  by  the 
appellation  of  first  cousin ;  and  in  fact  it  is  a 
cousin  in  the  second  degree,  though  not  called 
a  second  cousin,  as  being  the  second  class  of 
persons  to  whom  the  appellation  of  cousin  is 
given.  The  term  "first  cousin"  is  synony- 
mous with  the  term  "cousin-german,"  and  in 
the  dictionaries  both  are  explained  as  mean- 
ing children  of  a  brother  or  sister.  Sander- 
son V.  Bayley,  4  Mylne  &  Craig,  56^  5d. 

FIRST  DEVISEE. 

By  the  term  "first  devisee**  Is  understood 
the  person  to  whom  the  estate  is  first  given 


by  the  will,  while  the  term  "next  devisee** 
refers  to  the  person  to  whom  the  remainder 
is  given  in  tail.  Young  v.  Robinson,  5  N.  J. 
Law  (2  Southard)  689,  700,  7ia 

"First  devisee,"  as  used  in  Gen.  St  c.  171, 
f  2,  providing  that  no  person  seised  in  fee 
simple  shall  have  a  right  to  devise  any  estate 
in  fee  tail  for  a  longer  time  than  to  the  chil- 
dren of  the  first  devisee,  means  the  first  dev- 
isee in  tail  Wilcox  v.  Heywood,  12  R.  L  196^ 
108. 


FIRST  DRAW. 

Where  a  pensioner  agreed  to  allow  an 
agent,  for  obtaining  a  pension  for  him,  the 
"first  draw,"  such  phrase  meant  the  first  an- 
nuity, not  including  the  arrearages  due  by 
retrospective  operation  of  the  act  Trimble 
Y.  Ford,  35  Ky.  (5  Dana)  517,  518. 

FIRST  FIiOOR. 

A  lease  of  the  first  fioor  of  a  building  is 
equivalent  to  a  lease  of  the  first  story  of  the 
building,  and  naturally  includes  the  walls. 
The  apparent  Intention  is  to  separate  a  section 
of  the  building,  as  a  distinct  tenement  The 
words  "first  fioor"  define  the  upper  and  lower 
boundaries  of  this,  but  there  is  nothing  to 
fix  the  lateral  boundaries,  except  the  bound- 
aries of  the  building.  In  this  respect  the 
words  difTer  somewhat  from  the  word  "room." 
"Floor"  means  a  section  of  the  building  be- 
tween horizontal  planes,  and  includes  the 
front  wall  of  that  part  of  the  building,  as 
parcel  of  the  leased  premises,  giving  the  les- 
see not  merely  a  privilege  or  easement  appur- 
tenant to  the  building  to  use  the  wall  for  cer- 
tain purposes,  such  as  putting  out  signs,  but 
the  right  to  the  exclusive  use  thereof.  Lowell 
V.  Strahan,  12  N.  E.  401,  404^  145  Mass.  1,  1 
Am.  St  Rep.  422. 

FIRST  HAUE*  OF  MOHTH. 

A  contract  to  deliver  salt  at  the  seller's 
option  during  the  "first  half  of  August  next** 
means  for  the  portion  of  the  month  terminat- 
ing at  noon  on  the  16th  day  thereoL  Gros- 
venor  v.  Magill,  87  la  239,  241. 

FIRST  INSTAKOE. 

See  "In  the  First  Instance." 

FIRST  HALE  HEIR. 

Testator,  after  giving  his  T.  estate  to  cer- 
tain persons  for  life,  devised  it  "to  J.  or  his 
male  heir,  if  any,  free  land,  not  to  be  mort- 
gaged or  sold ;  and  if  no  male  heir  lawfully 
begotten  by  the  said  J.,  then  the  above  lands 
to  fall  to  the  first  male  heir  of  the  branch  of 
my  uncle  C.'s  family,  yielding  and  paying  unto 
such  of  the  daughters  of  the  aforesaid  C 
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which  shall  be  then  liying  the  warn  of  100 
pounds  each  at  the  time  of  the  taking  posses- 
sion of  the  aforesaid  estate."  At  the  time 
when  the  will  was  made,  C.  was  dead,  having 
left  five  daughters,  all  married;  the  eldest 
had  several  daughters,  but  no  son ;  each  of 
the  others  had  sons;  and  all  these  persons 
were  known  to  the  testator.  J.  died  without 
issue,  and  the  fourth  daughter  of  C.  died  be- 
fore any  of  her  sisters,  and  during  the  con- 
tinuance of  the  life  estates  given  by  the  will, 
leaving  a  son.  Held,  that  her  son  was  enti- 
tled to  the  T.  estate,  as  being  the  first  male 
heir  of  the  branch  of  C.*s  family.  Winter  t. 
Perratt,  5  Bam.  &  G.  48,  69. 

FIRST  MORTGAGE. 

"First  mortgage"  means  •'first  llen.'^ 
When  railroad  bonds  are  sold  in  the  open  i 
market  as  first  mortgage  bonds,  all  persons  I 
understand  them  to  be  first  liens.  When  we  i 
speak  of  lending  money  on  first  mortgage,  no  ; 
thought  of  anything  but  a  first  lien  is  enter-  j 
tained.    This  meaning  of  "first  mortgage"  is  j 


so  thoroughly  grounded  as  to  lead  to  the  se- 1 
quence  that  a  second  mortgage  is  understood  j 
to  be  one  without  Intervening  liens  between  it  { 
and  the  first.  When  a  contract  calls  for  a  ; 
first  mortgage,  it  means  one  prior  to  all  other  | 
liens.    Appeal  of  Oreen,  07  Pa.  842,  847. 

FIRST  MORTGAGE  BONDS. 

"First  mortgage  bonds"  mean  bonds  se- 
cured by  a  first  mortgage  Bank  of  Atchison 
Ck)unty  v.  Byers,  41  S.  W.  325,  831,  139  Mo. 
627  (citing  Clark  v.  Edgar,  84  Mo.  106,  110,  54 
Am.  Rep.  84).  It  is  usual  for  railroad  compa- 
nies, after  surveying  and  locating  their  roads, 
to  make  careful  estimates  of  the  cost  of  build- 
ing and  stocking  the  same,  and  then,  if  sufll- 
dent  money  is  not  raised  otherwise,  to  pro- 
vide for  the  issue  of  bonds  based  upon  these 
estimates  to  raise  money  to  build  and  equip 
them.  These  bonds  are  secured  by  a  mort- 
gage on  the  road  and  franchises,  and  are 
called  first  mortgage  bonds.  They  are  then 
put  into  market  and  sold  as  the  exigencies  of 
the  roads  require.  The  words  "first  mortgage 
bonds,"  In  the  state  Constitution,  which  pro- 
vides, "And  as  a  further  security,  an  amount 
of  first  mortgage  bonds  on  the  road,"  etc., 
"shall  be  transferred  to  the  treasurer,"  refer 
simply  to  bonds  of  this  class,  and  do  not  give 
to  the  state  exclusive  lien  on  the  road,  etc., 
to  the  extent  of  the  bonds  which  may  be  re- 
ceived ;  and  It  is  not  necessary  that  the  deed 
of  trust  specify  a  priority  of  lien  to  such 
bonds  as  are  delivered  to  the  state.  Minne- 
sota &  P.  R.  Go.  V.  Sibley,  2  Minn.  13,  18  (Gil. 
1,6). 

Where  a  railroad  company  gave  the  state 
a  bond  of  indemnity,  secured  by  a  first  mort- 
gage on  the  property  of  the  company,  to  in- 
demnify the  commonwealth  for  advances,  as 
required  by  St  1854,  c.  226,  which  was  a  his- 


torical fact  and  a  matter  of  common  noto- 
riety, and  shortly  afterwards  tfie  railroad 
company  issued  another  mortgage  to  secure 
bonds  of  the  company  to  an  amount  of  |9(X),- 
000,  such  latter  bonds  were  the  first  mortgage 
bonds  of  the  railroad  company,  within  the 
meaning  of  a  vote  of  a  town  requiring  a  de- 
posit of  first  mortgage  bonds  of  the  railroad 
as  security  for  the  town's  subscription  to  the 
capital  stock ;  these  bonds  being  the  first  and 
only  bonds  of  the  company  secured  by  a  mort- 
gage, except  the  bond  of  indemnity  to  the 
commonwealth,  and  there  being  no  room  for 
doubt  that  these  were  the  bonds  contemplated 
by  the  town,  and  not  a  single  bond  Issued  by 
the  state.  Commonwealth  v.  Inhabitants  of 
Williamstown,  30  N.  BL  472,  478, 156  Mass.  70. 

FIRST  PI«AOE. 

See  "In  the  First  Place." 

FIRST  PROPER  EXiEOTIOH* 

See  "Proper  Election." 


FIRST  PURCHASER. 

A  first  purchaser  la  defined  by  Black- 
stone  to  be  he  who  first  acquired  the  estate 
through  his  family,  whether  the  same  was 
transferred  to  him  by  sale  or  by  gift,  or  by 
any  other  method,  except  only  that  of  descent. 
At  common  law,  a  bastard,  being  nullius  Al- 
ius and  without  heritable  blood,  was  a  first 
purchaser,  and  could  transmit  estate  only  to 
his  Ofwn  lawful  issue.  Blair  t.  Adams  (U.  S.) 
59  Fed.  248,  247. 

FIRST  PUT  IN  REPAIR. 

A  lease  provided  that  the  lessee  should 
pay  and  discharge  all  rates,  taxes,  etc.,  on  the 
premises,  and  also  maintain  and  keep  in  good 
tenantable  repair  the  said  premises,  etc.,  the 
same  being  tirst  put  in  good,  tenantable  re- 
pair by  the  lessor.  Held,  that  the  words  "the 
same  being  first  put  in  tenantable  repair  by 
the  lessor"  constituted  a  condition  precedent 
to  the  obligation  of  the  tenant  to  keep  in  re 
pair,  which  not  having  been  performed,  the 
tenant  was  not  liable  for  failure  to  keep  in 
repair.    Neall  v.  BatcllfF,  15  Q.  B.  916,  922. 

FIRST  TERM. 

Acts  1827,  c  30,  f  2,  providing  that  if 
the  defendant  in  a  criminal  case,  in  which 
a  change  of  venue  is  not  allowed  by  law, 
will  make  oath  that  there  exists  too  great  au 
excitement,  to  his  prejudice,  to  come  to  trial 
at  the  first  term,  it  shall  be  a  sufficient  cause 
for  a  continuance  for  one  term  only,  means 
the  term  at  which  the  prosecuting  officer  of 
the  government  demands  the  arraignment 
and  trial  of  the  defendant  John  t.  State, 
38Tenn.  a  Head)  49,  50. 

A  special  act  requiring  that  a  report  of 
the  sale  of  the  property  of  certain  wards 
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should  be  approyed  or  rejected  at  the  first 
term  after  filing  the  same  was  construed  not 
to  mean  the  term  at  which  the  report  was 
filed,  bnt  the  succeeding  term.  Highley  t* 
Barron,  49  Mo.  103,  lOfi. 

FIRST  TBI£D* 

The  term  at  which  a  cause  could  be 
first  tried,  within  the  meaning  of  Act  March 
3,  1875,  c.  137,  f  3,  18  Stat  470  [U.  S.  Comp. 
St  1901,  p.  510],  relating  to  petitions  for  re- 
moyal,  is  the  term  at  which  the  issues  are 
first  made  up;  the  party  applying  for  re- 
moTal  not  having  been  guilty  of  negligence. 
Scott  y.  Clinton  ft  S.  R.  R.  Co.  (U.  S.)  21 
Fed.  Cas.  820,  822. 

The  phrase  ''first  tried,*'  as  used  in  Act 
March  3,  1875,  c.  137,  i  S,  18  Stat  470  [U. 
S.  Gomp.  St  1901,  p.  510],  fixing  the  time 
when  the  application  to  remove  must  be 
made  as  "the  term  at  which  said  cause  could 
be  first  tried,"  means  a  term  after  the  law 
mentioned  took  effect  When  no  legal  ob- 
stacle to  a  trial  exists  at  a  particular  term, 
it  may  be  said  that  the  trial  could  be  had 
at  that  term,  although,  in  point  of  fact,  the 
state  of  the  business  of  the  term  may  satisfy 
the  court  that  the  particular  cause  will  not 
be  called  for  trial.  But  if  a  legal  obstacle 
exists  to  a  trial  at  a  particular  term,  it  is 
difficult  to  see  in  what  just  sense  it  can 
be  said  that  the  trial  could  be  had  at  that 
term.  The  application  must  be  made  before 
the  trial,  and  before  or  at  the  earliest  term 
at  which  a  trial  could  be  had.  But  if,  by 
reason  of  a  stay  of  proceedings,  or  for  any 
other  cause,  the  case  could  not  be  brought 
to  trial  at  a  particular  term,  even  if  it  were 
the  only  case  peqding,  then  that  is  not  such 
a  term  as  is  described  in  the  statute.  War- 
ner y.  Pennsylvania  B.  Co.  (U.  8.)  29  Fed. 
Cas.  200. 

FIRST  TEAB. 

Where  a  gas  company  is  required  to  fur- 
nish free  of  cost  a  certain  quantity  of  gas 
for  the  first  year,  a  certain  larger  quantity 
for  the  second  year,  and  so  on  to  the  end 
of  its  charter,  and  the  law  fixes  the  time 
when  the  gasworks  shall  be  finished,  but  does 
not  fix  the  date  when  the  furnishing  of  gas 
shall  conmience,  the  company  is  entitled  to 
have  a  reasonable  time  after  the  gasworks 
are  finished  to  lay  pipe  and  prepare  for  dis- 
tribution, and  therefore  the  first  year  for 
distribution  will  commence  after  the  lapse 
of  a  reasonable  time  from  the  completion  of 
the  works.  Virginia  City  Gas  Co.  t.  Virginia 
City,  3  Ney.  82a 

FISCAL 

"Fiscal**:  Belonging  to  the  fisc  or  pub- 
lic treasury;  relating  to  accounts  or  the  man- 
agement of  revenue.    Black,  Law  Diet 


mCAI.  AFFAIRS. 

.  Fiscal  concerns  synonymous,  see  "Fiscal 
Concerns." 

Section  172,  Const,  provides  that,  until 
the  government  of  a  county  is  changed  to 
the  township  system,  the  "fiscal  affairs"  shall 
be  transacted  by  board  of  county  commis- 
sioners. Held,  that  the  fiscal  affairs  there 
referred  to  are  not  limited  to  matters  per- 
taining solely  to  public  revenue,  but  refer 
rather  to  the  business  transactions  of  the 
county — ^the  performance  of  such  duties  as 
the  law  has  placed  upon  county  commission- 
ers, or  such  as  uniformly  pertain  to  that 
office.  Martin  v.  Tyler,  00  N.  W.  892»  896, 
4  N.  D.  278,  25  L.  B.  A.  638. 

FISCAIi  AGENT. 

See  "Chief  Fiscal  Officer.** 

The  term  "fiscal  agent,"  as  used  in  Act 
No.  3  of  April,  1874,  f  2,  providing  that  the 
Qovernor,  Lieutenant  Governor,  Auditor, 
Treasurer,  Secretary  of  State,  and  the 
Speaker  of  the  House  of  Bepresentatives 
should  constitute  a  board  of  liquidation,  and 
should  elect  a  fiscal  agent  for  the  state,  does 
not  necessarily  mean  a  depositary  of  public 
funds,  so  as  to  make  it  the  duty  of  the  State 
Treasurer  to  deposit  all  moneys  with  such 
agent,  or  confer  on  him  power  to  compel 
such  deposit  to  be  made.  State  ex  reL  Bald- 
win v.  Dubuclet,  27  La.  Ann.  29,  33. 

In  Act  Aug.  6,  1864  <9  Stat  59),  defining 
the  duties  of  the  United  States  Treasurer, 
and  providing  for  assistant  treasurers,  one 
of  whom  was  to  act  in  the  city  of  New  York, 
in  rooms  provided  for  the  purpose,  and  made 
part  of  the  treasury  by  the  act,  who  was  re- 
quired to  make  transfers  and  payments  of 
all  the  public  moneys  deposited  with  the 
same,  faithfully  and  promptly,  when  ordered 
to  do  so,  and  perform  all  other  duties  as 
fiscal  agent  of  the  government  which  might 
be  imposed  on  him,  "fiscal"  should  be  con- 
strued as  referable  to  the  fiscal  duties  of  the 
officer  within  official  limits  defined  by  law, 
and  does  not  enlarge  the  scope  of  the  duties 
of  such  assistant  treasurer  so  as  to  author- 
ize the  Secretary  of  the  Treasury  to  impose 
on  him  duties  connected  with  the  collection 
as  well  as  with  the  custody  and  disbursement 
of  revenue.  Folger  y.  United  States  (U.  8.) 
13  Ct  CL  86,  92. 

FI8CAI.  COKOEBK8. 

In  sections  170,  171,  and  172  of  the  state 
Constitution,  the  words  "fiscal  concerns," 
''fiscal  affairs"  and  "affairs"  and  "govern- 
ment" are  used  interchangeably.  Martin  v. 
Tyler,  60  N.  W.  392,  396,  4  N.  D.  278^  25  L. 
B.  A.  838. 
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FI80AI.  OFXTCEB. 

The  term  '^fiscal  officers,"  whenever  used 
In  the  article  relating  to  cities  of  the  first 
class,  shall  include  all  persons  engaged  in 
any  relation  in  the  collection  and  disburse- 
ment of  the  city's  money.  Bey.  St  Mo.  1899, 
i  5333. 

FI80AI.  QUARTER. 

The  term  as  used  in  Const,  art.  8,  S  19, 
which  provides  that  *'all  appropriations  shall 
end  with  such  fiscal  quarter,"  means  one- 
fourth  of  a  calendar  year,  for  which  the 
Legislature  is  required  to  make  provision  for 
the  expenses  of  the  several  departments  of 
the  state  government  Opinion  of  the 
Judges,  5  Neb.  666,  570. 

FI80AI.TEAR. 

The  term  "fiscal  year,**  as  far  as  it  re- 
lates to  the  financial  operation  of  counties, 
where  the  law  has  not  declared  when  it  shall 
begin  or  end,  must  mean  the  current  year, 
embraced  between  the  dates  of  the  collector 
of  taxes'  annual  settlements.  Moose  v.  State, 
5  S.  W.  886,  887,  49  Ark.  49a 

FISH. 

See  "Food  Fish" ;  "Royal  Fishes."* 

The  term  "fish,"  as  used  In  the  chapter 
relating  to  fish  and  game,  embraces  all  man- 
ner of  fresh-water  fish.  Code  Miss.  1892,  | 
2118. 

"The  common  law  has  always  recognized 
the  right  of  the  riparian  owner  to  take  fish 
in  the  waters  running  over  his  own  soil  and 
appropriate  them  to  his  own  use,  but,  the 
fish  being  the  common  property  of  the  peo- 
ple, the  owner  has  never  had  the  right  to  ob- 
struct their  passage  from  that 'portion  of  the 
river  which  fiows  over  his  land,  nor  has  he 
the  right  to  destroy  the  fish,  and  thus  de- 
prive the  community  of  their  right  to,  and 
ownership  in,  the  fish."  Parker  v.  People, 
111  III.  581,  603,  53  Am.  Rep.  643. 

Fish  themselves  are  ferse  naturae — ^the 
common  property  of  the  public  or  of  the 
state — ^in  this  country.  State  v.  Theriault,  41 
Atl.  1030,  1032,  70  Vt  617,  43  L.  R.  A.  290, 
67  Am.  St  Rep.  695. 

Fish,  before  they  are  taken,  are  property 
of  no  one.  Fuller  v.  Fuller,  84  Me.  475,  479, 
24  Atl.  946. 

Fish  in  streams  or  bodies  of  water  have 
always  been  classed  by  the  common  law  as 
ferse.  naturae,  in  which  the  riparian  pro- 
prietor or  the  owner  of  the  soil  covered  by 
the  waters,  even  though  he  have  the  sole  and 
exclusive  right  of  fishing  in  such  waters, 
has,  at  best,  but  a  qualified  property,  which 
can  be  rendered  absolute  only  by  their  ac- 
tual capture,  and  which  is  wholly  devested 


the  moment  the  fish  escape  to  other  waters. 
People  V.  Bridges,  31  N.  H.  115,  117,  142  111. 
30, 16  L.  R.  A.  684;  Peters  v.  State,  96  Tenn. 
682,  36  S.  W.  899,  400,  33  li.  R.  A.  114. 

Oysters  aad  shellfish. 

Under  a  contract  whereby  defendant 
agreed  that  he  would  not  thereafter  engage 
in  the  retail  sale  of  fish  in  a  certain  city  so 
long  as  defendant  should  engage  therein, 
oysters  were  included.  Caswell  v.  Johnson, 
68  Me.  164,  167. 

The  common  and  general  right  of  fish- 
ing in  the  sea  and  its  shores,  at  common  law, 
extended  to  shellfish — as  well  those  which 
are  embedded  in  the  soil  as  those  which  lie 
on  the  surface.  Bogott  v.  Orr,  2  Bos.  &  Pul. 
472;  Martin  v.  Waddell,  41  U.  S.  a6  Pet) 
414, 10  L.  Ed.  997;  Peck  v.  Lockwood  (Conn.) 
5  Day,  22;  Weston  v.  Sampson,  62  Mass. 
(8  Cush.)  347,  353,  54  Am.  Dec  764  (cited 
and  approved  in  Moulton  v.  Libbey,  37  Me. 
472,  493,  59  Am.  Dec.  57). 

The  compact  between  Maryland  and  Vir- 
ginia entered  into  March  28,  1785,  relating  to 
fishing  rights,  provided  that  all  laws  which 
might  be  necessary  for  the  preservation  of 
fish  in  the  Potomac  river  should  be  made 
with  the  mutual  consent  of  both  states.  It 
was  held  that  the  word  "fish,"  as  used  in  this 
agreement,  did  not  include  oysters;  the  laws 
necessary  and  relating  to  the  protection  of 
fish  being  necessarily  of  a  very  different  na- 
ture from  those  necessary  to  the  protection 
of  oyster  beds.  Ex  parte  Marsh  (U.  S.)  57 
Fed.  719,  722. 

FISH  on.. 

The  words  **fish  oil,**  In  Tariff  Act  July 
24,  1897,  c  11,  f  2,  Schedule  A,  par.  42,  30 
Stat  153  [U.  S.  Comp.  St  1901,  p.  1620], 
placing  a  duty  on  seal,  herring,  whale,  and 
other  fish  oils,  are  used  in  their  common 
sense,  as  meaning  every  oil  that  is  made 
from  fish,  though  commercially  different 
designations  are  used  to  distinguish  one  oil 
from  the  other.  It  seems  quite  clear  that 
Ck>ngress  used  the  words  "fish  oils"  in  the 
sense  in  which  they  are  used  in  common 
speech.  Paragraph  42  provides  for  "seal,  her- 
ring, whale,  and  other  fish  oils."  Evidently 
these  words  are  not  used  with  technical  preci- 
sion, for  neither  the  seal  nor  the  whale  is  a 
fish,  and  therefore  oil  made  from  them,  or 
from  any  part  of  them,  is  not  technically  fish 
oil.  Swan  &  Finch  Co.  v.  United  States,  113 
Fed.  243,  244,  51  a  C.  A  20a 

FISHERY. 

See  "American  Fishery";  "Common  of 
Fishery";  "Free  Fishery";  "RoyaJ 
Fishery";  "Several  Fishery";  "Sole 
and  Exclusive  Fishery":  "Right  of 
Fishery." 

Right  of.  as  franchise,  see  "Franchise." 


FISHEBY 
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Fisheries  are  of  three  kinds:  First,  ser- 
eral;  second^  free;  third,  common.  (1)  The 
rl^t  of  seyeral  fisheries,  as  already  shown, 
is  founded  on  and  annexed  to  the  soil,  and 
Is  by  reason  of  and  in  concomitance  with 
the  ownership  of  the  soil.  When  the  soil  of 
a  navigable  river  Is  granted,  the  right  of 
several  fishery  therein  begins.  (2)  A  free 
Qshery  Is  altogether  different  It  Is  a  royal 
franchise,  distinct  from  the  land,  and  found- 
ed on  grant  or  prescription.  By  the  grant 
of  a  free  fishery,  the  right  of  fishery  only 
passes.  The  right  of  soil  remains  In  the 
King.  Citing  2  Orulse,  297,  i  70;  5  Com. 
Dig.  290.  A  free  fishery  separate  from  the 
soil,  appropriating  not  the  land,  bat  the  fish- 
ery, might,  on  sonnd  principles  of  policy,  be 
prohibited  In  every  well-regulated  govern- 
ment If  permitted,  every  part  of  the  Brit- 
ish Channel  might  have  been  parceled  out 
among  courtiers  and  favorites,  and  thus  the 
ocean  itself  made  tributary  to  the  avarice 
of  man.  The  right  of  several  fishery,  how- 
ever, springing  from  and  connected  with  the 
possession  of  the  soil,  stood  on  wholly  differ- 
ent grounds.  It  gave  an  incentive  to  indus- 
try, and  would  benefit  the  public  The  sound, 
rational  principle  on  which  the  distinction 
between  the  ownership  of  rivers  navigable 
and  not  navigable  rests  is  that,  as  to  the  lat- 
ter, a  subject  must  be  the  owner  of  it  and 
may  be  of  the  former,  but  prima  facie  it  is 
in  the  King,  and,  until  granted,  he  holds 
it  as  the  agent  of  the  people,  and  for  their 
benefit,  and  it  is  public  and  subject  to  (3) 
the  right  of  common  fishery.  But  this  right 
of  common  of  fishery  continues  only  while 
the  soil  remains  in  the  public  But  there  are 
not  wanting  authorities  among  those  already 
cited  to  prove  that  the  King  may  grant  a  free 
fishery.  But  the  position  now  contended  for 
is  that  the  authorities  which  deny  the  right 
of  the  King  to  grant  a  fishery  in  navigable 
waters,  when  properly  understood^  apply  only 
to  free  fisheries,  which  is  a  royal  franchise, 
and  not  to  several  fisheries.  Arnold  v.  Mun- 
dy,  6  N.  J.  Law  (1  Halst)  1,  22,  10  Am.  Dec. 
350. 

Fishery  is  a  right  in  rivers  not  navig- 
able, belonging  to  the  proprietors  of  the  land 
on  the  respective  sides  thereof,  and  general- 
ly exists  ad  filum  medium  aquse.  In  navig- 
able rivers  the  right  does  not  belong  to  the 
proprietor  of  the  land  on  each  side,  but  the 
fishery  is  common,  and  prima  facie  in  the 
King,  and  is  public.  If  any  one  claims  it  ex- 
clusively, he  must  show  a  right  If  he  can 
show  a  right  by  prescription,  he  may  then 
exercise  an  exclusive  right,  though  the  pre- 
sumption is  against  him  unless  he  can  prove 
such  a  prescriptive  right  Gould  v.  James 
(N.  Y.)  0  Cow.  369,  376. 

The  term  ^'fishery,"  In  any  act  of  As- 
sembly in  Pennsylvania,  or  in  common  par- 
lance in  such  state,  is  not  applied  to  any- 
thing else  than  i»  a  place  where  a  seine  or 


net  is  drawn  to  take  shad  or  herring,  or  to  a 
right  to  fish  with  a  net  or  seine  in  a  particu- 
lar part  of  a  river  to  take  those  fish,  though 
perhaps  those  who  have  the  exclusive  right 
to  a  certain  fishery  to  take  those  fish  muy 
also  have  the  same  kind  of  right  to  fish  in 
the  same  place  at  all  seasons  with  a  net 
for  any  kind  of  fish.  A  fishery  is  in  the 
river.  Rafts,  boats,  or  vessels  are  not  to 
cast  anchor  in  It  The  seine  or  net  is  cast 
out  in  the  river.  It  is  drawn  through  the 
river.  It  swings  in  the  river,  and  the  owner 
of  the  shore  has  the  right  &nd  sole  right 
unless  he  has  parted  with  it  to  fish  with 
nets  opposite  his  land.  The  owner  below 
cannot  come  a  foot  above  the  right  angle 
from  dividing  point  The  owner  above  can- 
not even  let  his  net  swing  below  the  line 
from  the  dividing  point,  and  no  person  can 
come  there  and  fish  under  a  daim  of  com- 
mon right  Originally  it  was  a  privilege  or 
franchise  appurtenant  to  the  shore,  but  may 
be  leased,  sold,  or  devised  to  a  person  now 
owning  the  land  on  the  shore;  and  such 
lessee,  devisee,  or  purchaser  has  no  other 
right  to  the  adjacent  land  than  is  necessary 
to  the  full  use  of  the  fishery.  The  fee  sim- 
ple and  all  other  rights  not  inconsistent  with 
the  use  of  the  fishery  may  remain  in  the 
owner  of  the  land  adjoining  the  river  op- 
posite to  the  fishery.  Hart  t.  Hill  (Pa.)  1 
Whart  124,  182. 

A  fishery  is  in  the  river,  and  Is  not  the 
space  between  high  and  low  water  mark, 
though  the  use  of  that  space  may  be  neces- 
sary in  the  use  of  it,  and  may  be  Included  in 
the  term.  Tinicum  Fishing  Co.  v.  Carter,  61 
Pa.  ai  P.  F.  Smith)  21,  87, 100  Am.  Dec.  597. 

The  words  "fishery,  pool,  or  fishing 
place,"  as  defined  in  the  act  of  1806,  can  only 
refer  to  a  place  on  the  shore  to  which  a  fish- 
ery is  annexed,  and  there  can  be  no  pool  or 
fishery  in  r^erence  to  fishing  by  daim  of 
common  right  on  the  river.  A  person  thus 
fishing  can  be  in  no  sense  the  owner  or  pos- 
sessor of  a  fishery.  There  can  be  no  pool  or 
fishing  place  which  is  his  by  any  other  right 
and  authority  is  given  to  all  the  Inhabitants 
of  the  state.  Bennett  v.  Boggs  (U,  S.)  3 
Fed.  Cas.  221,  225. 

FISHING. 

All  fishing,  see  "All.** 

The  right  to  fish  and  take  fish  Is  not  an 
easement  It  is  a  right  of  profit  in  lauds. 
Wlckham  v.  Hawker,  7  M.  ft  W.  63.  The 
right  to  subject  the  soil  of  the  individual  pro 
prietor  to  the  servitude  of  a  public  use  for 
the  purposes  of  a  highway  is  a  mere  ease- 
ment, one  of  the  distinguishing  features  of 
which  is  the  absence  of  all  right  to  partici- 
pate in  the  profits  of  the  soil  charged  with  it 
Fishing  cannot  be  claimed  under  the  desig- 
nation of  an  easement    In  Peers  v.  Lucy,  4 
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Mod.  362,  which  was  an  action  of  trespass 
for  fishing  in  plaintiff's  fishery,  a  plea  pre- 
scribing for  a  right  to  enter  and  catch  fish, 
as  an  easement,  was  held  had.  The  court 
said  the  word  "easement"  is  known  in  law, 
but  here  the  thing  itself  is  set  oat,  namely,  to 
catch  fish,  and  certainly  no  instance  can  be 
given  of  a  prescription  for  such  a  liberty  by 
such  word  or  name.  Oobb  y.  Davenport,  33 
N.  J.  Law  (4  Vroom)  223,  225,  97  Am.  Dec. 
718. 

The  slaughter  of  fish  by  the  explosion  of 
dynamite  is  not  fishing,  within  any  fair  In- 
terpretation of  the  term.  By  this  means 
large  numbers  of  fish  are  destroyed,  and 
only  R  few  are  secured.  Young  and  old  alike 
are  killed.  Their  habits  of  breeding  and  tak- 
ing food  are  disturbed  and  interfered  with. 
A  statute  prohibiting  the  use  of  dynamite  in 
a  stream,  except  for  mechanical  or  mining 
purposes,  is  wise  and  just,  and  should  be  up- 
held. People  V.  Pierce,  41  N.  Y.  Supp.  858, 
800,  18  Misc.  Rep.  88. 

FISHING  BAKX8. 

"Fishing  banks,"  as  defined  by  the  Cen- 
tury Dictionary,  consist  of  a  fishing  ground 
of  comparatively  shoal  water  in  the  sea. 
Thus  on  the  Atlantic  coast  of  North  Amer- 
ica the  Banks  of  Newfoundland  are  famous 
fishing  grounds,  and  another  about  20  miles 
off  Cape  May;  but  the  term  "fishing  ground" 
has  never  been  held  to  include  the  bank  of 
a  tide  stream  or  slough.  Parker  y.  Thomp- 
son, 28  Pac.  502,  504,  21  Or.  523. 

FISHING  BUX. 

Bills  by  which  defendants  are  called  up- 
on to  show  that  certain  other  parties,  who 
were  not  defendants,  whose  names  were  un- 
known, who  were  not  alleged  to  exist  at  all, 
in  whom  no  interest  was  shown,  were  inter- 
ested, how  interested,  and  who  they  were, 
are  sometimes  called  '^fishing  bills."  Hurri- 
cane Tel.  Co.  V.  Mohler,  41  S.  B.  421,  428,  51 
W.  Va.  1. 

"A  fishing  bill,  in  the  objectionable 
sense,  is  one  in  which  the  plaintiff  shows  no 
cause  of  action,  and  endeavors  to  compel 
the  defendant  to  disclose  one  in  the  plaintiff's 
favor."  Carroll  v.  Carroll  (N.  Y.)  11  Barb. 
293,  298. 

FISHING  PLAGE* 

A  pool  or  fishing  place  is  defined  by  the 
statute  to  be  "from  the  place  or  places  where 
seines  or  nets  have  been  usually  thrown  into 
the  water  to  the  place  or  places  where  they 
have  been  usually  taken  out,  or  from  the 
place  or  places  where  they  may  be  hereafter 
thrown  into  the  water  to  the  place  or  places 
where  they  may  be  taken  out"    Tlnicum 


Fishing  Co.  y.  Carter,  01  Pa.  (11  P.  F.  Smith) 
21,  36,  100  Am.  Dec  697. 

The  term  "fishing  place,"  in  a  will  de- 
vising a  fishing  place,  was  construed  to  mean 
merely  an  easement  in  the  river,  or  the  right 
to  use  so  much  of  the  shore  as  was  necessary' 
I  for  the  purpose  of  the  fishery,  but  not  to  pass 
'  any  right  in  the  soil  on  the  bank  of  the  river. 
i  Hart  V.  Hill  (Pa.)  1  Whart  124.  132. 

I         The    words    "fishery,    pool,    or    fishing 
place,"  as  defined  in  the  act  of  1808,  can 
,  only  refer  to  a  place  on  the  shore  to  which  a 
!  fishery  Is  annexed,  and  there  can  be  no  pool 
I  or  fishery  in  reference  to  fishing  by  claim  of 
common  right  on  the  river.    A  person  thus 
fishing  can  be  in  no  sense  the  owner  or  pos- 
sessor of  a  fishery.    There  can  be  no  pool 
or  fishing  place  which  is  his  by  any  other 
right  and  authority  is  given  to  all  the  in- 
!  habitants  of  the  state.    Bennett  v.  Boggs  (U. 
S.)  3  Fed.  Cas.  221,  225. 


FISSURE. 

A  fissure  is  defined  by  Webster  as  a  nar- 
row opening  made  by  the  parting  of  any 
sul>stance;  a  cleft  as  a  fissure  of  a  rock. 
The  definlti<m,  taken  Utorally,  is  circum- 
scribed in  its  meaning,  and,  as  used  in  a  pat- 
'  ent  describing  groves  or  channels  having  "fis- 
sures in  the  sides  or  bottom,  carrying  the 
ink  to  the  pen,"  the  term  should  be  under- 
stood as  an  indentation  in  the  fountain  po!> 
or  ink  duct  L.  B.  Waterman  Co.  v.  For 
syth  (U.  8.)  121  Fed.  107,  108. 

FISSURE  VEIN. 

A  fissure  vein,  in  mining  parlance,  is  a 
longitudinal  opening,  with  a  foreign  sub- 
stance in  it  Crocker  v.  Manley,  45  N.  E. 
577,  579,  164  111.  282,  56  Am.  St  Bep.  196. 

FIT. 

See  "Think  Fit** 

For  onltiTstiim. 

The  words  "fit  for  cultivation,"  with  ref- 
erence to  land,  mean  that  condition  of  the 
soil  in  its  natural  condition  which  will  enable 
a  farmer,  using  a  reasonable  amount  of  skill, 
to  raise  regularly  and  annually,  by  tillage, 
grain  or  other  staple  crops.  Keeran  v.  Grif- 
fith, 34  Cal.  580,  581. 

For  distiUatioa. 

Act  July  20,  1868,  I  4  (15  Stat  126),  pro 
vldes  that  no  mash,  wort  or  wash  fit  for  dls 
tillation,  or  the  production  of  spirits  or  alco- 
hol, shall  be  made  or  fermented  in  any  build- 
ing or  any  premises  other  than  a  distillery 
duly  authorized  according  to  law.  Any  mash, 
wort,  or  wash  from  which  alcohol  might  be 
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separated  by  distillation  is  ''fit  for  distilla- 1  power  on  the  part  of  the  committee  to  make 


tion"  even  though  such  distillation  might 
not  be  profitable,  and  the  alcohol  is  never  re- 
leased from  its  Impure  state,  but  kept  down 
by  a  sour  ferment  United  States  y.  Prus- 
sing,  27  Fed.  Cas.  626,  627. 

For  the  Toyage. 

A  charter  party  providing  that  the  vessel 
should  be  in  "every  way  fitted  for  the  voy- 
age*' includes  the  furnishing  of  all  necessary 
ballasts,  since  it  is  the  duty  of  the  owner  to 
find  proper  ballast  for  the  ship,  in  order  to 
make  her  trim  for  the  voyage.  It  includes 
the  proper  equipment  of  the  vessel  in  every 
respect  Sumner  v.  Caswell  (U.  S.)  20  Fed« 
249,  251. 

Under  a  charter  party  containing  the 
agreement  that  the  vessel  was  in  '*eveiy  way 
fitted  for  the  voyage,"  it  was  held  that  the 
taking  of  a  small  quantity  of  additional  coal 
at  a  port  in  the  course  of  the  voyage,  which 
did  not  detain  the  vessel  to  exceed  five  hours, 
was  not  a  breach  of  this  condition.  Von 
Lingen  v.  Davidson  (U.  S.)  1  Fed.  178,  187. 

FIT  OF  MANIA. 

A  fit  of  mania  Includes  a  temporary  de- 
pression or  aberration  of  the  mind,  which 
sometimes  accompanies  or  follows  intoxica- 
tion, and  is  often  accompanied  by  delusl<H]s, 
hallucinations,  and  illusions.  Gunter  y. 
State,  8  South.  600,  607,  83  Ala.  86. 

FIT  OUT. 

•To  fit"  is  defined  by  Webster  as  "to 
make  suitable";  "furnishing  a  thing  suitable 
for  the  use  of  another";  "to  prepare";  "to 
furnish  with  things  proper  or  necessary." 
The  use  of  the  words  **fitted  out,"  as  used  in 
a  declaration  alleging  that  defendant  care- 
lessly, and  negligently  fitted  out  his  stage- 
coach, and  that,  while  he  was  driving  and 
conducting  the  same,  it  broke  down,  thereby 
injuring  plaintiff,  who  was  a  passenger, 
means  the  furnishing  of  a  convenient  and 
proper  stagecoach,  and  therefore  proof  that 
the  injury  was  occasioned  because  of  an  in- 
sufficiency in  the  coach  itself — ^that  is,  the 
failure  to  properly  secure  one  of  the  wheels 
by  a  proper  nut — constituted  no  variance. 
Ware  v.  Gay,  28  Mass.  (11  Pick.)  106,  109. 

Under  an  act  of  Congress  declaring  that 
no  person  shall  build  a  ship  tor  carrying  on 
the  slave  trade,  and  that  any  ship  so  fitted 
out  shall  be  forfeited  to  the  United  States, 
the  forfeiture  is  not  incurred  by  the  building 
of  the  vessel,  but  only  by  the  fitting  out 
The  Caroline  (U.  S.)  5  Fed.  Cas.  90,  91. 

FIT  UP. 

An  authority  from  the  common  council 
to  fit  up  rooms  for  city  officers  includes  the 


conti-acts  with  tradesmen  for  the  necessary 
supplies,  though  the  council  have  not  speci- 
fied the  amount  to  be  disbursed  for  such  pur- 
pose. Elramrath  v.  City  of  Albany,  6  N.  Y. 
Supp.  54,  55,  63  Hun,  206. 

In  a  lease  providing  that.  In  case  the 
landlord  terminates  the  lease  before  the  ex- 
piration of  the  term,  the  tenant  shall  be 
entitled  to  compensation  for  the  loss  occa- 
sioned in  consequence  of  expenditures  incur- 
red in  fitting  up  the  premises,  such  phrase 
is  not  limited  to  actual  additions  to  the  real 
estate,  in  the  nature  of  permanent  fixtures. 
"They  have  a  broad  signification,  and  in- 
clude not  only  the  fitting  of  the  building  and 
premises  to  the  uses  of  the  lessee,  but  a  fit- 
ting of  his  furniture  to  the  building."  Pratt 
Y.  Paine,  119  Mass.  439,  446. 

FITNESS. 

See  "Personal  Fitness.'* 

The  word  "fitness,"  as  used  in  Laws 
1897,  c.  428,  requiring  candidates  for  office 
to  pass  an  examination  for  merit  by  the  civil 
service  board,  and  for  fitness  by  the  appoint- 
ing official,  is  not  synonymous  with  "merit"; 
and  the  statute  is  not  repugnant  to  Const, 
art  5,  f  9,  requiring  the  passing  of  an  exam- 
ination for  merit  and  fitness.  "Merit"  is  de- 
fined by  the  Am.  Bnc.  Diet.,  so  far  as  appli- 
cable, as  follows:  "(1)  The  quality  of  de- 
serving, whether  well  or  ill;  desert  of  good 
or  evil.  (2)  Excellence,  deserving  honor  or 
reward;  desert;  worth;  worthiness.  (3) 
That  which  is  deserved,  earned,  or  merited; 
a  reward,  return,  or  recompense  earned  or 
merited;  deserts."  "Fitness"  is  defined  by 
the  Am.  Enc.  Diet,  so  far  as  applicable,  as 
follows:  "(1)  The  quality  or  state  of  being 
fit;  suitable,  or  adaptedness.  (2)  Servlce- 
ableness;  use;  utility."  "Merit**  as  it  re- 
lates to  the  question  under  discussion,  means 
the  quality  of  deserving  the  office  because  of 
excellence  and  worth.  This  comprises  com- 
petency, intelligence,  and  education,  with 
special  reference  to  an  understanding  and 
knowledge  of  the  duties  of  the  office.  "Fit- 
ness" means  the  quality  of  being  suitable 
and  adapted  to  the  performance  of  those  du- 
ties. This  in  some  cases  obviously  includes 
habits,  industry,  energy,  ambition,  tact  dis- 
position, knowledge  of  human  nature,  dis- 
cretion, shrewdness,  suitable  physical  pres- 
ence, etc. — matters  which  require  an  exam- 
ination of  a  very  different  character  from 
that  which  may  test  the  competency,  excel- 
lency, and  worth  of  a  candidate.  A  man 
may  be  of  great  mental  competency,  mcval 
excellence,  and  worth,  and  yet  possess  very 
little  adaptation  for  the  performance  of  the 
duties  of  the  offiee,  because  lacking  in  one 
or  more  of  the  qualities  mentioned  under  the 
term  "fitness."  Therefore  the  terms  are  not 
synonymoua    and    convertible.     People    v. 
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Knauber,  57  N.  Y.  Supp.  782,  783,  27  Miac. 
Rep.  253.  See,  also,  Pec^le  v.  Knauber,  60 
N.  Y.  Sapp.  298^  300,  43  App.  Diy.  342. 

XTTTnCOS, 

See ''Brass  Fttting^ ;  ''Gas  Ftttings." 

A  aWng  bas  been  defined  to  be  anything 
used  In  fitting  np,  especially.  In  the  plural, 
necessary  fittings  or  apparatus;  as,  the  fit- 
tings of  a  church  or  study.  It  has  also  been 
defined  as  anything  employed  In  fitting  xxp 
permanently,  used  generally  In  the  plural.  In 
the  sense  of  fixtures,  tackle,  apparatus, 
equipment  Hence  the  term  as  used  In  an 
Indictment  charging  a  theft  of  certain  lot  of 
brass  fittings  Is  too  Indefinite  to  identify  the 
articles  alleged  to  haye  been  stolen.  Brown 
y.  State,  42  S.  B.  795, 116  Oa.  559. 

A  marriage  settlement  of  a  house  and 
the  "fixtures  and  fittings  up"  will  not  Include 
the  household  furniture.  Simmons  y.  Sim- 
mons, 6  Hare,  351,  857. 

FIVE-TWENTY  BONDS. 

Fiye-twenty  bonds  were  bonds  Issued  by 
the  United  States  goyemment  under  Act 
Gong.  March  8,  1865,  13  Stat  468,  S  77,  and 
derlyed  their  name  from  the  fact  that  they 
were  redeemable  after  5  years,  but  were  not 
payable  until  20  years,  after  July  1,  1866. 
Morgan  y.  United  States,  5  Sup.  Ot  588>  589, 
113  U.  S.  476,  28  L.  Ed.  1044. 

FIX. 

See  "Definitely  Fix."* 

On  a  prosecution  for  murder,  eyidence 
that  about  a  month  before  the  homicide  the 
accused,  haying  some  difi3culty  with  dece- 
dent threatened  to  fix  him,  was  competent  to 
show  express  malice,  premeditation,  and  de- 
liberation. State  y.  Foster,  41  8.  B.  284,  130 
N.  0.  666,  89  Am.  St  Rep.  876. 

As  allow. 

"Fix,**  as  used  tn  an  order  of  the  board 
of  county  commissioners  stating  that  "we 
hereby  fix"  the  compensation  of  the  district 
attorney  at  a  certain  sum,  is  synonymous 
with  "allow,"  as  used  in  Sess.  Laws  1885,  p. 
83,  proylding  that  the  district  attorneys  shall 
recelye  such  salaries  for  their  seryices  as  the 
board  of  county  commissioners  shall  allow. 
Polk  y.  Minnehaha  County,  37  N.  W.  93,  94, 
5  Dak.  129. 

The  word  "flxed,**  In  Nat  Banking  Act, 
9  30,  proylding  that  eyery  association  rec- 
ognized under  the  act  may  charge  the  rate 
of  Interest  allowed  In  the  state  or  territory 
where  the  bank  is  located,  and  no  more,  and 
proylding  that;  when  no  rate  Is  fixed  by  the 


laws  of  the  state  or  territory,  the  bank  may 
charge  a  rate  not  exceeding  7  per  oent,  is 
used  in  the  same  sense  as  the  word  "al- 
lowed." Hinds  y.  Marmolejo,  60  CaL  229, 
231 ;  QuUd  y.  First  Nat  Bank,  57  N.  W.  499, 
501,  4  S.  D.  566;  Wolyerton  y.  Exchange 
Nat  Bank  of  Spokane,  89  Pac.  247,  248,  11 
Wash.  94;  Daggs  y.  Phcenlx  Nat  Bank 
(Ariz.)  53  Pac  201,  204. 

As  dependent  on  oontinsenoy. 

"Fixed"  means  "settled,  established, 
firm."  The  term  "fixed,"  in  CJonst  1879,  art 
14,  I  1,  proylding  that  certain  water  rates 
shall  be  annually  fixed  by  the  board  of  su- 
perylsors,  is  not  satisfied  by  making  the  rates 
of  compensation  depend  on  a  contingency 
or  contingencies.  To  say  that  certain  rate- 
payers shall  pay  certain  sums,  proylded  the 
city  and  county  shall  pay  a  certain  other 
sima  or  sums,  in  which  eyent  the  amount  to 
be  paid  by  the  ratepayers  shall  be  proportion- 
ately reduced,  is  not  to  fix  anything,  and  does 
not  answer  the  requirement  of  the  Constitu- 
tion. San  Francisco  Pioneer  Woolen  Fac- 
tory y.  Brickwedel,  60  Cal.  166,  177. 

Laws  1896,  p.  478,  c  425,  f  80,  author- 
izing the  city  council  to  enforce  obedience  to 
ordinances  by  ordaining  "fixed"  penalties, 
means  that  the  precise  amount  of  the  penalty 
must  be  prescribed,  and  will  not  authorize 
a  fine  of  not  less  than  |10  or  more  than  $25. 
City  of  Poughkeepsie  y.  King,  57  N.  Y.  Supp. 
116,  117,  88  App.  Dly.  6ia 

As  determine. 

In  Key.  St  f  4461,  proylding  that  the 
commissioners  shall,  upon  actual  yiew  of  the 
premises  sought  to  be  taken  for  public  use 
for  the  construction  of  a  ditch,  fix  and  allow 
compensation  for  the  lands  appropriated  to 
each  person  or  corporation  making  applica- 
tion, "fix"  means  to  determine  the  amount 
of  compensation  to  be  allowed.  Zimmerman 
y.  Canfleld,  42  Ohio  St  463,  468. 

Act  of  Territorial  Legislature,  chapter 
10,  Laws  1887,  creating  the  ofllce  of  county 
auditor,  proylded  that  his  salary  should  be 
regulated  by  the  yalue  of  the  property  In 
their  respectiye  counties  as  fixed  by  the 
Territorial  Board  of  Equalization  for  the 
preceding  year.  Held,  that  the  word  "fix" 
as  used  in  such  connection  meant  to  deter- 
mine ;  to  settle.  Bunn  y.  Kingsbury  County, 
52  N.  W.  673,  674,  3  S.  D.  87. 

Finality  implied. 

In  Act  July  27,  1866,  f  13,  proylding  that 
the  directors  of  a  certain  railroad  company 
should,  from  time  to  time,  fix,  determine,  and 
regulate  the  fares,  tolls,  and  charges  to  be 
recelyed  and  paid  for  transportation  of  per- 
sons and  property,  "fix"  does  not  imply  that 
the  action  designated  by  the  word  should  be 
final,  and  therefore  exempt  from  goyemment 
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superviflloa.    Atlantic  ft  P.  R.  Ckk  ▼.  United 
States  (U.  S.)  70  Fed.  186, 188. 

The  word  ^^fiz"  mean*  to  make  fast, 
firm,  or  immovable.  Thus  a  reservation  in 
an  ordinance  grantinir  a  franchise  to  a  gas 
company  of  the  power  to  '"fix"  the  rates 
clothes  the  city  with  power  to  fix  the  rates 
without  ascertaining  the  reasonable  price  of 
gas,  and  without  interference  by  other  person 
or  tribunal.  Loganaport  &  W.  V.  Gas  Go.  v. 
City  of  Peru  (U.  S.)  89  Fed.  185, 187. 

Judiolal  determiaatioii  implied. 

"Fixed,"  as  used  in  Code  Civ.  Proc.  f 
8228,  subd.  2,  providing  that,  in  an  action 
to  recover  chattels,  where  the  value  of  the 
chattels  recovered  by  plaintifl,  as  fixed,  to- 
gether with  the  damages,  ]b  less  than  $50, 
etc.,  calls  for  a  judicial  determination  ascer- 
taining such  value ;  and  where  plaintiff  testi- 
fied as  to  the  value,  but  no  further  evidence 
was  given  on  the  subject,  and  the  verdict 
did  not  state  its  value,  the  value  of  the  prop- 
erty was  not  fixed.  Wolff  v.  Moses,  57  N.  Y. 
Supp.  686,  687,  26  Misc.  Rep.  50a 

As  preseribe* 

Const  art  2,  |  20,  providing  that  the 
General  Assembly  shall  '*flx  the  compensa- 
tion" of  all  officers,  etc.,  does  not  mean  that 
the  General  Assembly  is  required  to  fix 
the  sum  or  amount  which  each  officer  is  to 
receive,  but  only  requires  that  it  shall  pre- 
scribe or  fix  the  rule  by  which  such  compen- 
sation is  to  be  determined.  Cricket  v.  State, 
18  Ohio  St  8,  21. 

Under  a  city  charter  providing  for  a 
committee  to  audit  all  demands  against  the 
dty,  except  salaries  of  city  officers  fixed  by 
the  charter,  where  the  salary  of  an  officer 
provided  for  by  the  charter  is,  pursuant  to 
charter  authority,  fixed  by  an  ordinance, 
such  salary  is  fixed,  within  the  meaning  of 
the  charter,  and  is  not  required  to  be  audited. 
State  V.  Daggett,  68  Pac  840,  28  Wash.  1. 

As  settle  or  remaiau 

Webster  defines  the  word  "fix"  to  mean 
"to  settle  or  remain  permanently/'  Huck  v. 
Gaylord,  60  Tex.  578»  682. 

FIXED. 

As  used  In  a  note  payable  on  the  1st  of 
May  next,  "fixed"  makes  the  note  payable 
on  the  1st  of  May,  absolutely  and  invariably, 
and  no  days  of  grace  are  allowed  on  it 
Among  the  definitions  of  the  verb  *to  fix,** 
one  is  to  direct  without  variation;  another, 
to  establish  invariably.  The  idea  of  invari- 
abUity  is  attached  in  both.  The  word  'tlxed" 
is  used  in  the  note  evidently  with  a  view  to 
make  the  payment  on  that  day  more  certain 
than  it  otherwise  would  be.  Dunford  v.  Pat- 
terson (La.)  8  Mart  (O.  S.)  626. 


In  commercial  paper,  "fixed"  has  a  well- 
ascertained  legal  significance,  and  means 
that  the  paper  in  which  it  is  written  shall 
be  payable  iqjion  the  exact  date  named  for 
its  maturity,  and  its  insertion  by  the  maker 
is  the  legal  equivalent  of  a  waiver  of  his 
days  of  grace.  Steinan  v.  Moody,  28  8.  E. 
30,  81,  100  Ga.  136. 

As  used  in  a  note  falling  due  on  De- 
cember 1,  1882,  "fixed"  means  without  grace. 
Fifth  Nat  Bank  v.  Woolsey,  48  N.  Y.  Supp. 
148,  150,  21  Misc.  Rep.  757  (citing  Durnford 
V.  Patterson  [La.]  7  Mart  £0.  S.]  460, 12  Am. 
Dec.  514). 


FIXEB  BEI.IEF. 

An  opinion  is  not  the  exact  conclusion 
of  a  belief.  It  may  be  simply  a  Judgment 
founded  on  a  given  statement  of  facts, 
which  will  yield  when  the  facts  disappear. 
A  belief  of  another's  guilt  may  be  a  preju- 
dice, and  exist  with  little  or  no  evidence.  A 
fixed  belief  of  guilt  shuts  the  door  against 
explanatory  evidence,  and  renders  the  judg- 
ment unsound;  and  an  opinion  which  has 
become  a  fixed  belief  of  the  prisoner's  guilt, 
even  without  evidence,  disables  the  juror 
from  performing  his  duties  with  fairness  to 
the  prisoner,  and  the  statement  by  a  juror 
that  he  had  no  such  opinions  as  would  in- 
fluence or  control  him  in  any  degree  as  a 
juror,  or  which  would  influence  him  to  give 
an  undue  weight  to  evidence  against  the 
prisoner.  Is  not  an  (pinion  formed  on  the 
evidence  to  be  given,  so  as  to  constitute  a 
fixed  belief.  Curley  v.  Commonwealth,  84 
Pa.  161,  156. 

A  juror  whose  opinions  are  founded  on 
rumors  or  newspaper  statements,  which  he 
feels  conscious  he  can  dismiss,  and  when 
he  is  able  to  say  he  can  fairly  try  the  prison- 
er on  the  evidence,  free  from  the  influences 
of  such  opinions  or  impressions,  has  no  fixed 
belief  or  prejudice.  Staiq>  v.  Common- 
wealth, 74  Pa.  (24  P.  F.  Smith)  468»  461. 

FIXED  BT  I«A  W. 

"Fixed  and  established  by  law,"  as  used 
in  Acts  1871,  c.  226,  |  4,  authorizing  the  com- 
missioner of  public  parks  to  establish  and 
fix  the  grade  of  the  streets  in  a  certain  dis- 
trict where  the  same  had  not  theretofore 
been  fixed  and  established  by  law,  cannot 
be  construed  to  except  from  the  authority 
of  the  commissioners  only  such  grades  as 
had  been  fixed  by  an  act  of  the  Legislature, 
but  also  excepts  those  which  had  been  estab- 
lished by  ordinance  of  the  city  council.  An 
ordinance  of  the  city  council,  regulaiiy 
passed,  and  within  the  scope  of  the  authority 
conferred  on  it  by  the  legislature,  is  a  law. 
That  it  is  local,  and  not  general,  in  its  opera- 
tion, does  not  alter  its  inherent  character, 
or  modify  its  binding  effect    A  grade  fixed 
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hj  such  an  ordinance  is  fixed  by  law.    In  re 
Mutnal  Life  Ins.  Go.,  89  N.  T.  530,  688. 

FIXED  rUJtNlTUKE* 

A  chimney  glass  fixed  to  tbe  wall,  and 
a  bookcase  screwed  or  fastened  to  tbe  wall, 
are  *'fixed  furniture,'*  witbln  tbe  meaning  of 
that  term  as  used  in  a  will»  but  a  bookcase 
merely  placed  in  a  recess,  and  not  fastened, 
was  not  witbln  tbe  terms.  .Blrcb  t.  Dawson, 
6  Gar.  ft  P.  eSS. 

FIXED  KAOHINEBT. 

**Fixed  machinery,"  as  used  in  a  mechan- 
ic's lien  act  granting  a  lien  for  the  price  of 
fixed  machinery,  cannot  be  construed  to  in- 
clude a  complete  machine,  stayed  in  place 
merely  to  make  it  steady,  and  not  for  the 
purpose  of  Incorporating  it  and  making  it 
Into  part  of  the  realty.  Campbell  ▼.  John  W. 
Taylor  Mfg.  Go.,  49  AtL  1119,  1121,  02  N.  J. 
£q.  807. 

A  mortgage  deed  conveying  a  piece  of 
land,  a  factory  located  thereon,  and  all  the 
fixed  machinery  contained  in  the  factory, 
would  include  the  factory  bell  placed  in  a 
tower  built  upon  the  factory  for  the  purpose, 
and  also  a  blower  pipe  conyeylng  air  from 
a  blower  to  a  forge.  Alvord  Carriage  Mfg. 
Co.  y.  Gleason,  86  Conn.  86,  87. 

The  term  *'fixed  machinery,"  in  Reyislon, 
p.  669,  giving  a  mechanic's  lien  on  fixed  ma- 
chinery, does  not  Include  movable  shells, 
used  In  cloth-printing  machines,  on  which  the 
designs  are  engraved,  though  the  printing 
machines  are  fixed  machinery.  Griggs  v. 
Stone,  18  Atl.  1094,  1095,  51  N.  J.  Law  (^ 
Vroom)  549,  7  li.  R.  A.  4& 

FIXED  OPHflOK. 

The  fixed  opinion  as  to  the  guilt  or  inno- 
cence of  ^the  defendant,  which  would  render 
a  person  Incompetent  as  a  Juror,  must  be 
such  as  would  prevent  him  from  rendering 
a  verdict  in  accordance  with  the  evidence 
as  disclosed  on  the  trial,  and  the  law  as 
pronounced  by  the  court  An  opinion  found- 
ed merely  on  the  form  or  hypothesis  of  facts 
which  he  has  heard,  and  without  the  hearing 
of  other  facts  which  may  contradict  them 
or  lessen  their  weight,  does  not  dlsqaallfy 
him.    Bales  v.  State,  63  Ala.  sa 

FIXED  8AIiABY« 

"Fixed."  as  used  in  Const  art  174,  pro-  FIXTURE. 
vlding  that  the  district  attorney  shall  be 
paid  a  fixed  salary,  is  only  used  in  contra- 
distinction to  the  fee  system,  and  does  not 
render  unconstitutional  a  legislative  pro- 
vision directing  a  deduction  from  the  salary 
of  that  officer  when  he  shall  be  absent  from 
a  term  of  court  Cole  v.  Humphries,  28 
South.  806,  809,  78  Miss.  163. 


The  word  llxed,"  as  used  in  the  consti- 
tutional provision  that  the  judges  shall  re- 
ceive fixed  salaries,  does  not  mean  unchange- 
able, but  means  about  the  same  thing  as 
"at  stated  times** — the  expression  used  in  a 
similar  connection  in  the  United  States  Con- 
stitution; that  is,  that  the  compensation  of 
the  judges  should  not  be  made  to  depend 
upon  fees  and  other  contingent  emoluments, 
but  might  nevertheless  be  Increased  by  the 
Legislature  when  additional  duties  were  im- 
posed. Hence  a  per  diem  allowed  the  judges, 
in  addition  to  their  regular  salaries,  during 
a  period  when  extra  duties  were  Imposed  up- 
on them,  is  constitutional.  Sharpe  v.  Rob- 
ertson (Va.)  5  Grat  518-638. 

A  salary  is  fixed  when  it  is  at  a  stipulat- 
ed rate  for  a  definite  period  of  time.  A  pay 
or  emolument  is  fixed  when  the  amount  of 
it  is  agreed  upon,  and  the  service  for  which 
it  is  to  be  given  is  defined.  A  salary,  pay, 
or  emolument  is  fixed  by  law  when  the 
amount  is  named  in  a  statute ;  and  by  regu- 
lation when  It  is  named  in  a  general  order, 
promulgated  under  provisions  of  law,  and 
applicable  to  a  class  or  classes  of  persons. 
Hedrick  v.  United  States  (U.  S.)  16  Ct  Gl. 
88.  lOL 

It  is  a  well-settled  rule  that  a  person 
accepting  a  public  office,  with  a  fixed  salary, 
is  bound  to  perform  the  duties  of  the  office 
for  the  salary.  He  cannot  legally  claim  ad- 
ditional compensation  for  the  discharge  of 
these  duties,  even  though  the  salary  may  be 
a  very  Inadequate  remuneration  for  the  serv- 
ices ;  nor  does  it  alter  the  case  that  by  subse- 
quent statutes  and  ordinances  his  duties  are 
increased,  and  not  his  salary.  Dougherty  v. 
Austin,  28  Pac.  884,  835,  94  Gal.  601,  16 
li.  R.  A.  161  (citing  Evans  v.  Inhabitants  of 
City  of  Trenton,  24  N.  J.  Law  [4  Zab.]  764, 
766). 

FIXED  TIME. 

"Fixed  time,*'  as  used  in  Const  art  5,  f 
1 24,  providing  that  officials  shall  hold  their 
office  during  the  pleasure  of  the  appointing 
power,  or  for  a  "fixed  time,'*  does  not  neces- 
sarily mean  a  definite  period— -as,  for  in- 
stance, one  year,  two  years,  or  three  years — 
but  refers  to  a  term  of  office  which  is  estab- 
lished or  settled,  as  contradistinguished  from 
a  term  which  depends  upon  the  mere  will  or 
pleasure  of  the  appointing  power.  People  v. 
Loeffler,  51  N.  E.  785,  791,  175  IlL  585. 


See  "Barroom  Fixtures";  ''Domestic 
Fixtures**;  "Gas  Fixtures*';  "Irre- 
movable Fixtures'*;  "Permanent  Fix- 
tures*'; "Store  Fixtures";  "Tenant's 
Fixtures**;  "Trade  Fixtures*';  •'Yard 
Fixtures.*' 

ether  Fixtures,  see.  "Other.** 
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Fixtures  are  a  species  of  property  which 
are  the  dlTidlng  line  between  real  and  i;>er- 
sonal  property.  Ottumwa  Woolen  Mill  Co. 
y.  Hawley,  44  Iowa,  67,  60,  24  Am.  Rep.  719. 

The  term  "fixture"  has  a  well-ascertain- 
ed and  certain  meaning,  as  something  affixed 
to  realty.  Hegard  v.  California  Ins.  Co. 
(Cal.)  11  Pac.  594,  698. 

A  fixture  Is  an  article  of  a  personal  na- 
ture which  has  been  affixed  to  land.  StlU- 
man  v.  Hamer  (Miss.)  7  How.  421,  422. 

Fixtures  are  articles  which  have  an  ex- 
istence Independent  of  a  freehold,  and  are 
afterwards  annexed  to  and  become  part  of 
It  Hamilton  y.  Austin  (N.  Y.)  36  Hun,  138, 
142. 

Fixtures  are  those  articles  which  were 
chattels,  but  which  have  become  a  part  of 
the  realty  by  reason  of  being  affixed  there- 
to. Davis  V.  Mugan,  56  Mo.  App.  311,  316; 
Tyler  v.  White,  68  Mo.  App.  607,  609. 

A  fixture  is  an  article  which  was  a  chat- 
tel, but  by  being  physically  annexed  to  the 
realty,  by  one  having  an  interest  in  the  soil, 
becomes  a  part  and  parcel  of  it  Padgett  v. 
Cleveland,  33  S.  C.  339,  344,  11  S.  B.  1069; 
Cole  V.  Roach,  37  Tex.  413,  417. 

The  term  "fixture"  Is  used  in  different 
senses.  Sometimes  it  is  used  in  its  general 
sense  of  a  thing  which  is  affixed  to  land. 
Sometimes  it  is  used  to  designate  a  thing 
which  can  be  severed  from  the  land  after 
having  been  affixed  to  it  In  this  sense  it  is 
a  term  denoting  the  very  reverse  of  the  name. 
Less  frequently  it  has  been  used  to  designate 
a  thing  which  cannot  be  removed  after  hav- 
ing been  affixed  to  land.  Miller  v.  Wadding- 
ham  (Cal.)  25  Pac  688,  689,  11  L.  R.  A.  510. 

There  is  great  confusion  in  the  books  in 
the  definition  of  the  term  "fixtures."  It  Is 
held  to  denote  such  articles  of  a  chattel  na- 
ture as,  when  once  annexed  to  the  realty, 
may  not  be  removed  by  the  party  annexing 
them  as  against  the  owner.  On  the  other 
hand.  Just  the  reverse  is  held  to  be  the  true 
definition;  that  is,  chattels  annexed  that 
may  be  removed,  etc.  A  definition  that  is 
sustained  by  all  the  authorities  is  that  a  fix- 
ture is  an  article  which  was  a  chattel,  but 
which,  by  being  physically  annexed  or  af- 
fixed to  the  realty  became  accessory  to  it  and 
a  part  and  parcel  of  it  Fechet  v.  Drake, 
12  Paa  694,  695,  2  Ariz.  289. 

Fixtures  are  such  articles  of  property  as 
are  deemed  personal,  in  contradistinction  to 
real,  but  for  their  attachment  or  connection 
with  the  land,  or  the  rights  of  inheritance, 
or  such  parts  of  the  land  or  realty  which, 
being  partly  separated  or  severed,  have  not 
changed  their  character  for  want  of  a  com- 
plete severance  In  fact,  or  by  contract,  and 


■o  as,  in  either  cate^  to  (Change  their  <diarac- 
ter.  Cook  y.  Whiting,  16  111.  (6  Pedc)  480. 
482. 

The  weight  of  modem  authority  se^ns 
to  establish  the  doctrine  that  the  true  cri- 
terion of  an  irremovable  fixture  consists  In 
the  united  application  of  several  tests:  (1) 
Real  or  constructive  annexation  of  the  arti- 
cle in  question  to  the  realty;  (2)  appropria- 
tion or  adaptation  to  the  use  or  purpose  of 
that  part  of  the  realty  with  which  it  is  con- 
nected; (3)  the  Intention  of  the  party  mak- 
ing the  annexation  to  make  the  article  a  per- 
manent accession  to  the  freehold.  Teaff  v. 
Hewitt  1  Ohio  St  511,  525,  530,  59  Am.  Dec 
634:  Scobell  v.  Block,  31  N.  Y.  Supp.  975, 
976,  82  Hun,  223;  Taylor  v.  Collins,  8  N.  W. 
22,  24,  51  W18.  123;  Homestead  Land  Co.  ▼. 
Becker,  71  N.  W.  117,  118,  96  Wis.  206;  Hen- 
kle  V.  Dillon,  17  Pac.  148,  150,  15  Or.  610; 
Dudley  y.  Hurst,  8  Ati.  901,  902,  67  Md.  44; 
Cook  V.  Condon,  51  Pac.  587,  589,  6  Kan. 
App.  674.  It  is  in  the  power  of  the  owner  of 
the  inheritance'  to  afiix  any  property  to  it  he 
pleases,  and  when  he  does  so  it  becomes  a 
fixture  in  the  general  sense  of  the  term,  and 
part  of  the  freehold,  and,  if  the  inheritance 
be  afterwards  sold  or  mortgaged,  the  fix- 
ture goes  with  it  Fifield  v.  Farmers*  Nat 
Bank,  35  N.  B.  802,  804,  148  lU.  163,  39  Am. 
St  Rep.  166;  Binkley  v.  Forkner,  117  Ind. 
176,  19  N.  B.  753,  3  li.  R.  A.  33;  Hamilton 
v.  Huntley,  78  Ind.  521,  41  Am.  Rep.  593; 
Parker  Land  &  Improvement  Co.-  v.  Reddicdc, 
47  N.  B.  848,  849,  18  Ind.  App.  616;  Helm  v. 
Gilroy,  26  Pac  851,  853,  20  Or.  517;  Gun- 
derson  y.  Swarthout  80  N.  W.  465,  466,  1(M 
Wis.  186,  76  Am.  St  Rep.  860;  Post  v.  Miles, 
84  Pac.  586,  589,  7  N.  M.  317;  Quimby  v. 
Manhattan  Cloth  &  Paper  Co.,  24  N.  J.  Bq. 
(9  C.  B.  Green)  260,  264 ;  Rogers  v.  Borkaw. 
25  N.  J.  Bq.  (10  C.  B.  Green)  496,  498 ;  Lang- 
ston  V.  State,  11  South.  334,  835,  96  Ala.  44 : 
Dodge  City  Water  &  Light  Co.  v.  Alfalfa 
Land  &  Irrigation  Co.,  67  Pac.  462,  464,  64 
Kan.  247;  Hutchins  v.  Masterson,  46  Tex. 
551,  554,  26  Am.  Rep.  286.  The  question  of 
intention  is  given  pre-eminence  by  modem 
authorities.  Post  v.  Miles,  34  Pac.  586,  589, 
7  N.  M.  317 ;  Hutchins  v.  Masterson,  46  Tex. 
551,  554,  26  Am.  Rep.  286.  This  intention  is 
inferred  from  the  nature  of  the  article  an- 
nexed, the  situation  of  the  party  making  the 
annexation,  the  mode  of  annexation,  and  the 
purpose  for  which  it  was  annexed^  Teaff  v. 
Hewitt  1  Ohio  St  611,  525,  530,  59  Am.  Dec. 
634;  Dudley  v.  Hurst  8  Atl.  901,  902.  67 
Md.  44;  Fifield  v.  Farmers'  Nat  Bank,  35  N. 
B.  802,  804,  148  111.  163,  39  Am.  St  Rep.  166: 
Langston  v.  State,  11  South.  334,  335,  96  Ala. 
44;  Helm  y.  Gilroy,  26  Pac  851,  853,  20  Or. 
517 ;  Wlnslow  v.  Bromich,  38  Pac  275,  277, 
54  Kan.  300,  45  Am.  St  Rep.  285;  Hutchins 
y.  Masterson,  46  Tex.  551,  554,  26  Am.  Rep. 
286;  Monger  v.  Ward  (Tex.)  28  8.  W.  821, 
823.    The  first  requisite  so  laid  down  seems 
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oncertaln  and  unsatisfactory,  and  only  of 
ralne  in  determining  tbe  intent  of  the  owner 
of  the  freehold  in  making  the  annexation. 
The  second  is  fnlly  met  by  the  case  of  the 
machinery  in  a  mill,  while  the  third  is  real- 
ly the  controlling  consideration  in  determin- 
ing the  question.  Ottnmwa  Woolen  Mill  Go. 
▼.  Hawley,  44  Iowa,  57,  60,  24  Am.  Rep.  719; 
Ijavenson  t.  Standard  Soap  Co.,  22  Pac  184, 
186,  80  Cal.  245,  18  Am.  St  Rep.  147;  Fi- 
fleld  T.  Farmers'  Nat  Bank,  85  N.  B.  802, 
804,  148  111.  163,  89  Am.  St  Rep.  166. 

Bouvier  defines  "fixtures"  as  personal 
chattels,  aflGlxed  to  real  estate,  which  may  be 
severed  and  removed  by  the  party  who  has 
affixed  them,  or  by  his  personal  representa- 
tive, against  the  will  of  the  owner  of  the  free- 
hold. Not  only  window  blinds,  furnishings, 
cupboards,  shelves,  locks,  gas  fixtures,  pier 
and  chimney  glasses  attached  to  the  walls, 
grates,  and  the  like,  but  millstones,  bakers' 
ovens,  salt  pans,  carding  machines,  cider 
mills,  bams,  a  varnish  house,  and  a  ball 
room  attached  to  an  inn,  when  erected  by  a 
tenant,  have  be^i  held  to  be  fixtures.  Flint 
&  Walling  Mfg.  Oo.  v.  Douglass  Sugar  Co., 
54  Kan.  455,  400,  88  Pac.  566,  568. 

A  thing  is  deemed  to  be  affixed  to  land 
when  it  is  attached  to  it  by  roots,  as  in  the 
case  of  trees,  vines,  or  shrubs,  or  Imbedded 
in  it,  as  in  the  case  of  walls,  or  permanently 
resting  upon  it,  as  in  the  case  of  buildings, 
or  permanently  attached  to  what  is  thus 
permanent,  as  by  means  of  cement,  plaster, 
nails,  bolts,  or  screws.  Rev.  St  Okl.  1903, 
S  4023;  Rev.  Ck>des  N.  D.  1899,  f  3272;  Civ. 
Code  S.  D.  1903,  f  188. 

All  fixtures  for  the  time  being  are  part 
of  the  freehold,  and  if  any  right  to  remove 
them  exists  in  the  person  erecting  them  this 
must  be  exercised  during  the  term,  and  if  not 
so  done  the  right  to  remove  is  lost  Preston 
V.  Briggs,  16  Vt  124,  125. 

AsreemeAt  liy  parties  as  to  eliaraeter. 

It  is  well  settled  that  houses  or  other 
structures  of  a  permanent  character,  erected 
upon  the  land  of  another  under  an  agree- 
ment express  or  implied,  that  they  are  to 
remain  the  personal  property  of  the  builder, 
do  not  attach  to  and  become  annexed  to  the 
realty.  In  the  absence  of  any  agreement, 
express  or  implied,  or  evidence  of  intention, 
everything  which  is  annexed  to  the  freehold 
becomes  a  part  of  the  realty,  and  cannot 
be  severed  from  it  and  reinvested  with  the 
character  of  personal  property  except  by 
the  owner  of  the  land«  Freeman  v.  Lynch, 
8  Neb.  192,  199. 

Ordinarily  a  building  placed  upon  land 
as  a  fixture  becomes  a  part  of  the  real  es- 
tate and  passes  with  it  but  the  building 
may  be  personal  property  under  some  cir- 
cumstances. The  parties  may  by  agreement 
in  due  form  give  to  fixtures  the  legal  char- 
acter of  realty  or  personalty  at  their  option* 


and  the  law  will  respect  and  enforee  their 
understanding  whenever  the  rights  of  third 
parties  will  not  be  prejudiced.  Thus  a  house 
constituting  part  of  the  realty  may  by  mort- 
gage or  sale  be  separated  from  the  land,  and 
the  mortgage  or  sale  be  perfectly  valid,  if 
made  in  such  form  as  to  be  sufficient  under 
the  statute  of  frauds.  Myrick  v.  Bill,  17 
N.  W.  268,  269,  8  Dak.  284. 

When  things  personal  in  their  character 
are  about  to  be  annexed  to  the  realty,  and 
before  such  annexation  the  parties  by  ex- 
press agreement  provide  that  such  chattels 
shall  retain  their  character  as  personalty, 
they  do  retain  their  character  as  chattels. 
Although  attached  to  the  realty  in  such  man- 
ner that  without  such  agreement  they 
would  receive  that  character,  they  will  con- 
tinue to  be  chattels,  if  they  can  be  removed 
without  material  injury  to  the  articles  them- 
selves or  to  the  freehold.  Henkle  v.  Dillon, 
17  Pac.  148,  150,  15  Or.  610.  Where  there 
was  an  agreement  between  the  vendor  and 
vendee  of  an  engine  and  boiler  that  they 
should  retain  their  character  as  chattels, 
they  did  not  become  fixtures,  though  annex- 
ed to  realty.  Tifft  v.  Horton,  53  N.  Y.  377, 
380,  13  Am.  Rep.  537;  Fffield  v.  Farmers' 
Nat  Bank.  35  N.  B.  802,  804,  148  III  163,  39 
Am.  St  Rep.  166;  John  Van  Range  Ck>.  v. 
Allen  (Misa)  7  South.  499. 

Where  machinery  was  firmly  fastened 
to  the  realty,  it  will  not,  as  between  a  sub- 
sequent mortgagee  and  a  levying  judgment 
creditor,  be  treated  as  personalty  because  a 
chattel  mortgage  on  it  was  given  to  *  the 
mortgagee  of  the  realty  at  the  time  the  real 
estate  mortgage  was  given.  Homestead  Land 
Co.  V.  Becker,  71  N.  W.  117,  118,  96  Wis. 
206. 

Where,  prior  to  the  surrender  of  the  pos- 
session of  land  by  a  tenant,  the  landlord 
agreed  to  endeavor  to  sell  for  the  tenant  a 
steam  engine  placed  by  the  tenant  upon  the 
land  to  a  person  who  was  in  treaty  for  the 
purchase  of  the  land,  and  in  reliance  on 
such  agreement  the  tenant  .left  the  engine 
on  the  premises  when  he  vacated,  such  agree- 
ment and  the  action  of  the  tenant  thereunder 
barred  the  landlord  from  claiming  that  the 
chattel  in  question  became  his  as  an  irre- 
movable fixture.  Torrey  ▼.  Burnett,  88  N. 
J.  Law  (9  Vroom)  457,  459,  20  Am.  Rep.  421. 

Where  trade  fixtures  placed  in  a  building 
by  the  lessee  are  insured  in  a  policy  by  the 
lessee  as  fixtures,  the  lessee  will  be  entitled 
to  recover,  though  in  fact  as  between  the 
lessee  and  landlord,  the  fixtures  were  the 
property  of  the  landlord.  Olark  v.  Svea  Fire 
Ins.  Ck>.,  102  GaL  252,  36  Pac  587. 

Annezatioa* 

"Fixtures  are  chattels  or  articles  of  a 
personal  nature,  which  have  been  afOxed  to 
the  land  in  such  a  manner  as  to  constitute 
a  part  of  the  realty  to  which  they  adhere. 
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and  to  therefore  partake  of  its  inddenta  and 
propertle&"  TayL  Landl.  &  T.  544.  "If 
there  be  anything  well  settled,"  say  the  Sa- 
preme  Ck>urt  of  Ohio,  *1n  the  doctrine  of 
flxtnres,  it  is  this:  that  to  constitute  a  fix- 
ture It  Is  an  essential  requisite  that  the  arti- 
cle be  actually  affixed  or  annexed  to  the 
realty.  The  term  itself  imports  this."  Teaff 
V.  Hewitt,  1  Ohio  St  511,  69  Am.  Dec.  634. 
Amos  &  F.  Flxt  p.  2,  says:  "It  is  necessary. 
In  order  to  constitute  a  fixture,  that  the  arti- 
cle should  be  let  Into  or  united  with  the  land, 
or  to  substance  previously  connected  there- 
with." In  3  Dane,  Abr.,  p.  156,  It  Is  said: 
"It  is  very  difficult  to  extract,  from  all  the 
cases  as  to  fixtures  in  the  books,  any  one 
principle  on  which  they  have  been  decided, 
though  being  fixed  or  fastened  to  the  soil, 
house,  or  freehold  seems  to  have  been  the 
leading  one  In  some  cases,  yet  not  the  only 
one."  The  great  weight  of  authority,  say 
the  Supreme  Court  of  Connecticut,  In  Capen 
V.  Peckham,  36  Conn.  88,  93,  "Is  in  favor 
of  the  doctrine  that,  to  constitute  a  fixture, 
it  Is  necessary  that  the  article  should  be  an- 
nexed to  the  freehold,  as  the  name  Itself 
imports."  Connection  with  or  annexation  to 
the  freehold  in  some  way  is  Indeed  held  to 
be  Indispensable  by  almost  the  unbroken 
current  of  authorities.  Nothing  less  Is  deem- 
ed sufficient,  although  more  Is  required  by 
many  very  well-considered  cases.  Thus  in 
the  case  of  Despatch  Line  of  Packets  v.  Bel- 
lamy Mfg.  Co.,  12  N.  H.  205,  37  Am.  Dec. 
203,  the  court  expressed  the  opinion  that 
actual  annexation  to  the  freehold  and  adap- 
tation to  its  purposes  must  unite  in  order  to 
render  personal  property  Incident  and  appur- 
tenant to  the  realty.  So  Mr.  Dane  remarks, 
in  speaking  of  this  question:  "Not  the  mere 
fixing  or  fastening  Is  alone  to  be  regarded, 
but  the  use,  nature,  and  intention."  Brown 
V.  LilUe,  6  Nev.  244,  248;  Miller  v.  Wad- 
dlngham  (Gal.)  26  Pac.  688,  689,  11  L.  a  A. 
510. 

''Fixtures"  are  defined  to  be  chattels  or 
articles  of  a  personal  nature  which  have 
been  afilxed  to  the  land.  The  ancient  dis- 
tinction between  actual  annexation  and  total 
disconnection  Is  most  certain  and  practical, 
and  hence  should  be  maintained,  except 
where  plain  usage  or  authority  has  created 
exertions.  Baker  v.  Davis,  19  N.  H.  825, 
333. 

The  fact  of  actual  and  permanent  an- 
nexation of  the  thing  personal  in  its  nature 
to  the  freehold  was  formerly  regarded  as 
essential;  but  this  has  been  found  to  be  un- 
satisfactory, and  not  fitted  to  meet  the  re- 
quirements of  the  law,  when  fixing  a  rule 
of  general  application,  and  has  been  abandon- 
ed as  an  absolute  test  Strickland  v.  Park- 
er, 54  Me.  263,  265. 

The  great  weight  of  authority  Is  In  favor 
of  the  doctrine  that,  to  constitute  a  fixture, 
it  is  necessary  that  the  article  should  be  an- 


nexed to  the  fre^old,  as  the  name  itself 
Implies;  but  there  is  a  great  diversity  of 
opinion  in  reference  to  the  degree  of  annex- 
ation which  is  essential  for  this  purpose. 
Perhaps  the  rule  that  comes  nearer  being 
one  of  general  application  than  any  other 
is  that  it  Is  essential,  to  constitute  a  fixture, 
that  the  article  should  not  only  be  annexed 
to  the  freehold,  but  that  it  should  clearly 
appear  from  an  inspection  of  the  property, 
taklDg  into  consideration  the  character  of  the 
annexation,  the  nature  and  the  adaptation 
of  the  article  annexed  to  the  uses  and  pur- 
poses to  which  the  building  was  appropriat- 
ed at  the  time  the  annexation  was  made, 
and  also  the  relation  of  the  party  making 
it  to  the  property  in  question,  that  a  per- 
manent accession  to  the  freehold  was  Intend- 
ed to  be  made  by  the  annexation  of  the  arti- 
cle. Capen  v.  Peckham,  35  Conn.  88,  92,  93; 
Tolles  V.  Winton.  28  Atl.  542,  63  Conn.  440. 

Kent  defined  a  "fixture"  to  be  an  article 
of  personal  nature  affixed  to  the  freehold. 
2  Kent,  Comm.  p.  344.  Judge  Cowen  in 
Walker  v.  Sherman  (N.  Y.)  20  Wend.  63(i. 
upon  an  elaborate  review  of  the  case,  ob- 
served: "The  word  'fixtures'  is  derived  from 
the  thing  signified  by  Its  being  fastened  or 
affixed."  And  the  author  in  Smith,  Lead. 
Cas.  p.  238,  says:  "The  general  rule  Is  that, 
to  constitute  an  article  a  fixture — ^that  is, 
a  part  of  the  realty — ^it  must  be  annexed 
thereto."  "If  there  be  anything  well  set- 
tled," says  the  Supreme  Court  of  Ohio,  "in 
the  doctrine  of  fixtures,  it  is  this:  that  to 
constitute  a  fixture  it  is  an  essential  requi- 
site that  the  article  be  affixed  or  annexed 
to  the  realty."  Brown  v.  Lillie,  6  Nev.  244, 
248  (citing  Teafl  v.  Hewitt,  1  Ohio  St  511, 
59  Am.  Dec.  684;  Capen  v.  Peckham,  35 
Conn.  88,  93). 

"Fixtures"  in  the  primary  meaning  of 
the  term,  means  chattels  annexed  to  the  real- 
ty so  as  to  become  a  part  of  It  While  not 
agreeing  as  to  the  necessity  for,  or  to  the 
degree  of  importance  to  be  attached  to,  the 
fact  of  actual  physical  annexation,  yet  the 
authorities  generally,  unite  in  holding  that, 
to  constitute  a  fixture,  a  thing  must  be  of  an 
accessory  character,  and  must  be  in  some 
way  in  actual  or  constructive  union  with 
the  principal  subject,  and  not  merely  brought 
upon  it;  that,  in  determining  whether  the 
article  Is  personal  property  or  has  become 
a  part  of  the  realty,  there  should  be  consid- 
ered the  fact  and  character,  of  the  annex- 
ation, the  nature  of  the  thing  annexed,  the 
adaptability  of  the  thing  to  the  use  of  the 
land,  the  Intent  of  the  party  in  making  the 
annexation,  the  end  sought  by  annexation, 
and  the  relation  of  the  party  making  it  to 
the  freehold.  A  thing  may  be  said  to  be 
constructively  attached  where  it  has  been 
annexed,  but  is  separated  for  a  temporary 
purpose,  or  where  the  thing,  although  never 
physically  fixed,  is  an  essential  part  of  some- 
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thing  wMdi  18  fixed,  at  In  the  case  of  keys 
to  a  door.  Bnt  mere  loose  machinery  or 
utensils,  even  where  they  are  the  main  agent 
or  principal  thing  In  prosecuting  the  business 
to  which  the  realty  Is  adapted,  do  not  con- 
stitute fixtures.  In  order  to  do  so  they  must 
be  attached  in  some  way,  or  at  least  must  be 
mechanically  fitted,  so  as  in  ordinary  under- 
standing to  constitute  a  part  of  the  structure 
Itself.  They  must  be  permanently  attached, 
or  the  component  part  of  some  erection, 
structure,  or  machine  which  is  attached,  to 
the  freehold,  and  without  which  the  erection, 
structure,  or  machinery  would  be  Imperfect 
or  Incomplete.  Thus  casks  or  hogsheads  and 
fermenting  tubs  and  a  copper  cooler  In  a 
brewery  are  noit  fixtures.  Wolford  v.  Baxter, 
21  N.  W.  744.  88  Minn.  12,  63  Am.  Rep.  1. 

The  cases  are  Innumerable  that  hold  ac- 
tual physical  annexation  and  attachment  to 
the  realty  necessary  to  change  the  charac- 
ter of  a  personal  chattel  to  that  of  a  fixture. 
Blancke  y.  Rogers,  26  N.  J.  Bq.  (11  G.  B. 
Oreen)  568,  567. 

Although  the  being  fastened  or  fixed  to 
the  freehold  is  the  leading  principle  in  many 
of  the  cases  In  regard  to  "fixtures,"  it  has 
not  been  the  only  one.  Windows,  doors,  and 
window  shutters  are  often  hung,  but  not 
fastened,  to  a  building,  yet  they  are  properly 
part  of  the  real  estate  and  pass  with  it,  be- 
cause it  Is  not  the  mere  fixing  or  fastening 
which  is  regarded,  but  the  use,  nature,  and 
intention.  So,  while  a  considerable  portion 
of  the  machinery  and  power  of  a  mill  Is 
designed  to  be  applied  to  draw  up  logs  Into 
it,  that  being  essential  to  the  operation  of 
a  mill  of  that  construction,  a  chain  used  in 
connection  with  such  machinery  in  hauling 
such  logs  into  the  mill,  although  not  physical- 
ly attached  or  fixed  to  the  mill,  is  a  fixture, 
and  passes  by  a  conveyance  of  the  mill. 
Farrar  y.  Stackpole,  6  Me.  (6  Greenl.)  154^ 
156,  157,  19  Am.  Dec.  201. 

A  fixture  is  somethiug  so  attached  to  the 
realty  as  to  become  for  the  time  being  a 
part  of  the  freehold,  as  contradistinguished 
from  a  mere  chattel.  Wooden  buildings  rest- 
ing by  their  own  weight  on  fiat  stones  laid 
on  the  surface  of  the  ground  are  not  fixtures. 
Oarlln  ▼.  Bitter,  13  Atl.  870,  372,  68  Md.  478» 
6  Am.  St  Rep.  467;  Dubois  y.  Kelly  (N.  Y.) 
10  Barb.  496,  504,  506. 

^'Fixtures  are  defined  to  be  chattels  or 
articles  of  a  personal  nature  which  haye 
been  fixed  to  the  land.  To  make  an  article 
a  fixture,  it  must  not  only  be  essential  to  the 
business  of  the  erection,  but  it  must  be  at- 
tached to  it  in  some  way;  at  least,  It  must 
be  mechanically  fitted,  so  as,  in  ordinary  un- 
derstanding, to  make  a  part  of  the  building 
Itself."  Vanderpoel  y.  Van  Allen  (N.  Y.)  10 
Barb.  157,  162. 

Where  annexation  to  realty  is  spoken  of, 
physical  annexation  is  not  exclusiyely 
8WDS.  &F.— 53 


meant  A  carpet  la  not  a  fixture,  though 
nailed  to  the  floor,  and  a  key  carried  in  the 
vest  pocket  may  be  part  of  the  realty  and 
pass  as  incident  to  the  estate.  It  is  general- 
ly conceded,  howeyer,  that  where  a  thing  is 
adapted  to  the  use  of  that  part  of  the  realty 
to  which  it  is  connected,  and  is  annexed  ei- 
ther constructiyely  or  actually  to  the  realty, 
with  the  intention  on  the  part  of  the  party 
making  the  annexation  to  make  the  article 
a  part  of  the  building  itself,  It  is  a  fixture. 
But  each  particular  case  of  fixtures  must  be 
determined  by  its  own  facts,  and  is  more 
for  the  Jury  than  for  the  court  A  heating 
plant  put  into  a  building  and  connected  with 
the  furnace,  cemented  Into  the  foundation, 
is  a  fixture  and  part  of  the  realty,  so  as  to 
be  subject  to  a  mechanic's  lien.  Goodin  y. 
Elleardsyille  Hall  Ass'n,  5  Mo.  App.  280,  293. 

Valyes  attached  to  a  pump  and  boiler, 
used  and  Intended  as  a  permanent  improye- 
ment  on  a  plantation  for  irrigating  purposes, 
and  arranged  on  skids  laid  on  brick  on  the 
surface  of  the  ground,  so  as  to  be  readily 
moyed  from  place  to  place,  are  not  on  ac- 
count of  annexation  to  the  freehold,  a  part 
of  the  freehold.  But  yalyes  secured  to  iron 
pipes,  attached  to  the  sides  of  a  building 
and  used  in  a  manufacturing  business,  are 
a  part  of  the  freehold*  Langston  y.  State, 
11  South.  884^  885,  96  Ala.  44. 

A  fixture  is  an  article  of  a  personal  na- 
ture aflOxed  to  the  freehold,  and  may  exist 
on  public  land.  A  steam  engine  and  boiler, 
fastened  in  a  frame  of  timber  Imbedded  in 
the  ground  in  a  quartz  ledge  to  make  it  leyel, 
with  a  roof  to  protect  the  machinery,  and 
used  for  the  purpose  of  working  the  ledge, 
is  so  annexed  to  the  freehold  as  to  .become 
a  fixture.    Merrltt  y.  Judd,  14  Cal.  59,  64. 

A  thing  is  deemed  to  be  affixed  to  land 
when  it  is  attached  to  it  by  roots,  as  in  the 
case  of  trees^  ylnes,  or  shrubs,  or  Imbedded 
in  it,  as  in  the  case  of  walls,  or  permanently 
resting  upon  It  as  in  the  case  of  buildings, 
or  permanently  attached  to  what  is  thus 
permanent  as  by  means  of  cement  plaster, 
nails,  bolts,  or  screws.  Gly.  Gode^  ft  660; 
McNally  y.  Gonnolly,  11  Pac.  320,  821.  70 
OaL  8.  Thus  houses  built  on  mud  sills  resting 
upon  the  soil,  which  is  not  disturbed,  are 
affixed  to  the  land  within  the  terms  of  such 
section.  Miller  y.  Waddingham  (Gal.)  26 
Pac.  688,  689,  11  L.  R.  A.  510. 

As  aMooiated  directly  wltli  buildings. 

Fixtures,  to  a  great  extent  are  directly 
connected  with  buildings  as  a  part  of  the 
realty,  and  but  for  the  buildings  they  could 
in  no  sense  be  considered  as  real  estate. 
Where  buildings  are  a  part  of  the  realty, 
law  writers  and  courts  are  wont  to  associate 
the  term  ••fixture"  directly  with  the  build- 
ings, and  to  speak  of  them  as  fixtures  to 
the  mill,  store,  or  other  buildings.  This  Is 
because  of  the  relationship  of  the  fixtures 
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to  the  building,  as  distinct  from  the  land, 
and  is  by  no  means  a  misapplication  of  the 
term.  Thus  a  track  scale,  used  mainly  in 
the  business  of  an  elevator,  and  erected  for 
that  purpose,  which  Is  closely  connected 
with  the  hopper,  from  which  i^in  can  be 
taken  by  means  of  conveyors  to  and  from 
the  elevator,  and  to  which  it  is  Joined  by  a 
visible  framework,  is  a  fixture  to  the  build- 
ing, and  will  pass  under  a  chattel  mortgage 
with  the  elevator  and  fixtures.  McGorrlsk 
V.  Dwyer.  43  N.  W.  215,  78  Iowa,  279,  6  Im 
R.  A.  594.  16  Am.  St  Rep.  440. 

Fixtures  are  a  part  of  the  building  Itself, 
and  are  included  in  the  estimates  of  its  val- 
ue. They  are  like  the  term  "appurtenances" 
when  applied  to  insurance  on  a  vessel,  and 
hence  it  is  held  that  the  words  "and  the 
fixtures  in  the  same,"  used  in  an  insurance 
policy  on  a  building,  do  not  constitute  the 
fixtures  a  subject  of  separate  insurance. 
Holmes  v.  Charlestown  Mut  Fire  Ins.  Co., 
51  Mass.  (10  Mete.)  211,  216,  43  Am.  Dec 
428. 

Complete  unity  of  title. 

To  constitute  a  fixture  there  must  not 
only  be  physical  annexation  in  some  form  to 
the  realty,  but  there  must  be  unity  of  title, 
BO  that  a  conveyance  of  the  realty  would  of 
oecessity  convey  the  fixture  also.  When  the 
ownership  of  land  is  in  one  person,  and  the 
thing  afilxed  is  in  another,  and  In  its  nature 
is  capable  of  severance  without  injury  to  the 
former,  the  latter  cannot  In  the  contempla- 
tion of  the  law  become  a  part  of  the  former, 
but  must  necessarily  remain  distinct  prop- 
erty, to  be  used  and  dealt  with  as  personal 
estate  only;  and  the  fact  that  the  owner  of 
the  thing  aflOxed  to  the  freehold  has  also 
an  undivided  interest  in  the  latter  cannot 
render  the  former  a  fixture,  when  the  in- 
terests are  different  In  extent  Adams  v. 
Lee,  31  Mich.  440.  Thus,  where  plaintiff 
sold  a  portable  sawmill,  consisting  of  boiler, 
engine,  etc.,  the  title  and  right  of  possession 
to  remain  in  plaintiff  until  the  price  was 
paid  in  full,  the  purchaser  being  permitted 
to  set  it  up  on  his  farm,  in  which  he  has  an 
undivided  interest,  a  conveyance  by  the  pur- 
chaser of  his  Interest  in  the  farm  does  not 
convey  the  mill  as  a  fixture.  Lansing  Iron 
&  Engine  Works  v.  Walker,  51  N.  W.  1061, 
1062,  91  Mich.  409,  30  Am.  St  Rep.  488. 

The  shop  of  one  person,  placed  on  the 
land  of  another  with  the  permission  of  the 
landowner,  is  a  chattel,  liable  to  attachment 
and  seizure  under  execution  against  the  own- 
er of  the  shop.  Doty  v.  Gorham,  22  Mass. 
(5  Pick.)  487,  489,  16  Am.  Dec.  417. 

Where  a  person  sold  a  house,  mill,  and 
machinery  to  another,  retaining  title  until 
fully  paid,  and  such  person  then  moved  the 
property  onto  a  lot  of  his  own,  and  the  price 
was  not  paid,  such  property  fUd  not  become  a 


part  9t  tbe  realty.    Hai^ey  v.  Gain,  6  &  W. 
687,  689,  69  Tex.  146. 

Ooaseatt  of  owner  to  seatoTol* 

In  its  correct  sense  the  term  ''flxtnres^ 
includes  such  things  only  of  a  personal  char- 
acter as  have  been  annexed  to  the  realty, 
and  which  may  afterwards  be  severed  or  re- 
moved by  the  party  who  united  them,  or  bis 
personal  representatives,  against  the  will  of 
the  owner  of  the  freehold.  Freeman  v. 
Lynch,  8  Neb.  192, 199;  Plckerell  v.  Carson,  S 
Iowa  (8  Clarke)  544,  651 ;  Goodin  v.  Blleards- 
vllle  Hall  Ass*n,  6  Mo.  App.  289,  293;  Fletch- 
er V.  Kelly,  55  N.  W.  474,  475,  88  Iowa,  475, 
21  L.  R.  A.  347;  Brown  v.  Baldwin,  25  a  W. 
863,  864,  121  Mo.  126. 

The  term  **fixture"  Itself,  although  al- 
ways applied  to  articles  in  the  nature  of  per- 
sonal property  which  have  been  aflOxed  to 
land,  has  been  used  with  different  signifi- 
cation, until  it  has  become  a  term  of  am- 
biguous meaning;  and  this  ambiguity,  which 
has  attended  the  use  of  this  word  in  various 
adjudications  and  by  different  writers,  has 
been  productive  of  much  uncertainty.  There 
may  be  some  propriety  in  the  definition  of 
the  term  as  denoting  personal  chattels  an- 
nexed to  land,  which  may  be  removed  against 
the  will  of  the  owner,  when  conilned  in  its 
application  to  the  relation  of  landlord  and 
tenant;  but  It  does  not  appear  to  express 
the  accurate  meaning  of  the  term  in  its  gen- 
eral application.  The  term  "fixture,"  in  its 
ordinary  signification.  Is  expressive  of  an  act 
of  annexation,  and  denotes  the  change  which 
has  occurred  in  the  nature  and  legal  inci- 
dents of  the  property.  Teaff  v.  Hewitt,  1 
Ohio  St  511,  525,  527,  59  Am.  Dec.  634. 

The  word  "fixture"  is  used  in  a  variety 
of  senses.  In  its  broadest  signification  it  Is 
sometimes  used  to  designate  anything  which 
is  by  artificial  means  attached  permanently 
or  substantially  to  the  soil  or  freehold*  But 
there  is  another  and  more  technical  meaning 
sometimes  g^iven  to  the  word;  that  is,  some- 
thing substantially  affixed  to  the  land,  but 
which  afterwards  may  be  lawfully  removed 
therefrom  by  the  party  affixing  it,  or  his  rep- 
resentative, without  the  consent  of  the  own- 
er of  the  freehold.  Prescott  v.  Wells,  Fargo 
A  Co.,  3  Nev.  82,  89,  90. 

Design  or  intention. 

It  Is  regarded  as  one  of  the  indications 
that  the  thing  in  question  is  a  fixture  that  it 
appears  from  the  whole  case  that  such  was 
the  intention  of  the  owners  of  the  soil  who 
erected  it  Strickland  ▼.  Parker,  54  Me.  263, 
265,  266. 

If  it  be  the  intention  tliat  a  chattel  an- 
nexed to  realty  shall  not  thereby  become  a 
part  of  the  freehold,  as  a  general  rule  it 
will  not  The  limitation  is  that  where  the 
subject  or  mode  of  annexation  is  such  that 
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tbe  attributed  ot  personal  property  cannot 
be  predicated  of  the  thijag  In  controversy,  as 
where  the  property  could  not  be  removed 
without  practically  destroying  it,  or  where 
it  is  essential  to  the  support  of  that  to  which 
It  Is  attached.  Tifft  v.  Horton,  53  N.  Y.  377, 
380,  13  Am.  Bep.  537. 

The  primary  meaning  of  the  word  "fix- 
tures" was  anything  fixed;  but  this  meaning, 
if  carried  too  far,  will  not  give  the  proper 
signification  to  the  word.  Often  the  word  is 
used  to  signify  all  articles  attached  to  the 
realty,  such  as  permanent  buildings,  togeth- 
er with  the  windows,  doors,  keys,  etc.  These 
it  would  seem  are  indeed  really  portions  of 
the  realty,. and  should  not  be  included  in  the 
word  "fixtures."  The  better  reasoning  seems 
to  be  that  the  word  '^fixtures"  may  designate 
property  which  by  its  use  is  attached  to  the 
soil,  but  is  capable  of  being  removed.  Fix- 
tures that  are  not  removable  exist  only  be- 
tween the  grantee  and  grantor,  or  between 
heir  and  executor  and  the  like;  but  as  be- 
tween landlord  and  tenant  the  other  class 
only  is  applicable.  The  character  of  trade 
fixtures  does  not  depend  on  annexation  to  the 
soil,  nor  mere  weight  and  bulk;  and  it  has 
been  held  in  many  cases  that  a  tenant  may 
take  away  whatever  he  erects  for  the  purpose' 
of  carrying  on  his  trade,  whether  it  be  ma- 
chinery or  building,  and  even  though  attach- 
ed to  the  soil.  The  intention  of  the  tenant  in 
making  the  annexation  is,  according  to  a  lat- 
er authority,  the  controlling  test  It  is  nat- 
ural that  the  intent  of  the  owner  shall  be  to 
make  permanent  improvements.  It  is  nat- 
ural that  the  tenant,  in  making  improve-, 
ments  to  assist  him  in  his  trade,  shall  make 
them  with  the  intention  of  removing  them 
to  other  land.  Menger  v.  Ward  (Tex.)  28  8. 
W.  821,  823. 

The  use  and  meaning  of  the  term  "fix- 
ture^* has  never  been  definitely  fixed,  and  de- 
pends more  upon  the  intention  of  the  party 
than  upon  constructive  annexation  to  the 
freehold.  It  has  been  held  that  movable 
property  which  is  attached  to  the  realty,  and 
which  is  capable  of  being  removed  without 
being  itself  destroyed  and  without  damage 
to  the  freehold,  is  generally  called  a  ''fix- 
ture'*; but,  using  the  word  in  its  more  gen- 
eral sense,  whether  a  fixture  is  to  be  deemed 
real  or  personal  property  depends  in  many 
cases  npon  circumstances  which  may  rea- 
sonably be  presumed  to  manifest  the  inten- 
tion of  the  parties  concerning  its  annexation 
to  the  realty.  The  mere  fact  that  personal 
property  Is  attached  to  the  freehold  by  nails 
or  otherwise  does  not,  as  a  question  of  law, 
render  it  a  part  of  the  realty.  Copp  v.  Swift 
(Tex.)  26  S.  W.  438,  439;  Harkey  v.  Gain,  6 
8.  W.  687,  639,  69  Tex.  146. 

As  a  jreneral  rule,  all  things  that  are  an- 
nexed to  the  land  become  a  part  of  it;  but 
to  this  there  are  exceptions,  as  where  there 


•is  a  manifest  intention  to  use  the  kHeged 
fixtures  in  some  employment  distinct  from 
that  of  the  occupier  of  real  estate,  or  where 
the  chattel  has  been  annexed  for  the  pur- 
pose of  carrying  on  a  trade,  it  is  not  In  gen- 
eral considered  as  a  part  of  the  realty. 
Evans  V.  McLucas,  15  S.  C.  67,  70;  De  Laine 
V.  Alderman,  31  &  0.  267,  274,  9  S.  BL  950, 
952. 

The  term  **fixtures"  may  embrace  other 
things  than  such  as  are  denoted  by  the  word 
in  its  strict  etymological  sense;  and  what- 
ever has  been  placed  on  the  soil  or  on  a 
building  for  the  purpose  of  being  used  as  a 
part  of  the  realty  may  properly  fall  under  the 
denomination  of  a  "fixture,"  although  not  so 
attached  to  it  that  it  cannot  be  severed  with- 
out disturbing  or  breaking  the  soil.  Wood- 
man V.  Pease,  17  K.  H.  282,  284. 

The  question  of  fixture  or  not  depends 
upon  the  nature  and  character  of  the  act  by 
which  the  structure  is  put  in  place,  the  policy 
of  the  law  connected  with  its  purpose,  and 
the  intentions  of  those  concerned  in  the  act. 
Appeal  of  Meigs,  62  Pa.  (12  P.  F.  Smith)  28.  1 
Am.  Rep.  372.  The  clear  tendency  of  mod- 
em authorities  seems  to  be  to  give  pre-emi- 
nence to  the  question  of  intention  to  make 
the  article  a  permanent  accession  to  the  free- 
hold, and  the  other  tests  seem  to  derive  their 
chief  value  as  evidence  of  such  iirtention. 
McLean  v.  Palmer  (Pa.)  2  Kulp,  349,  353. 

The  things  that  are  annexed  to  land  be- 
come a  part  of  it;  but  to  this  there  are  ex- 
ceptions, as  where  there  is  a  manifest  inten- 
tion to  use  the  alleged  fixture  in  some  em- 
ployment distinct  from  that  of  the  occupier 
of  real  estate,  or  where  the  chattel  has  been 
annexed  for  the  purpose  of  carrying  on  trade, 
in  which  case  it  is  not  in  general  considered 
as  part  of  the  realty.  Svans  v.  McLucas,  15 
S.  C.  67,  70. 

As  between  mortgagor  and  mortgagee,  if 
the  thing  appertains  to  the  real  estate,  is  nec- 
essary for  its  enjoyment,  and  is  permanently 
attached  to  the  freehold,  it  is  a  fixture,  re- 
sulting to  the  benefit  of  the  mortgagee.  If 
the  article  is  attached  for  temporary  pur- 
poses, with  an  intention  to  remove  it,  the 
mortgagee  cannot  interfere  with  its  removal 
by  the  mortgagor.  Roger  v.  Brokaw,  25  N. 
J.  Eq.  (10  0.  E.  Green)  496,  498. 

As  between  a  vendor  and  a  vendee,  the 
purpose  of  an  annexation  of  machinery  to 
real  property  and  the  Intent  with  which  it 
was  made  is  the  most  important  considera- 
tion. The  permanency  of  an  attachment  does 
not  depend  so  much  upon  the  degree  of  phys- 
ical force  with  which  the  machinery  is  at- 
tached as  upon  the  motive  and  intention  of 
title  party  attaching  it  The  mode  of  attach- 
ment may,  it  is  true^  in  the  absence  of  other 
proof,  be  controlling,  as,  for  instance,  where 
the  building  is  <K>nstructed  expressly,  to  re- 
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ceire  the  machinery  and  it  could  not  be  le- 
moved  without  material  injury  to  the  build- 
ing, or  where  the  article  would  be  of  no  value 
except  for  use  in  that  particular  building,  or 
could  not  be  removed  therefrom  without  be- 
ing destroyed  or  greatly  damaged.  But,  while 
these  tests  have  been  frequently  applied,  it 
is  not  indispensable  that  any  of  them  should 
exist  The  object,  and  not  the  method,  of 
the  attachment,  Is  considered  the  controlling 
feature.  McRea  r.  Central  Nat  Bank,  66  N. 
Y.  489,  48& 

Where,  in  the  erection  of  a  church,  a  re- 
cess was  left  to  receive  an  organ,  which  was 
required  to  complete  the  design  and  finish  of 
the  building,  and  the  organ  was  attached  to 
the  floor  and  Intended  to  be  permanent;  the 
organ  must  be  considered  as  aflSixed  to  the 
freehold,  and  so  must  pass,  as  between  the 
vendor  and  the  vendee,  by  a  sale  of  the  real- 
ty. Sogers  T.  Crow,  40  Mo.  91,  94,  93  Am. 
Dec  299. 

Detrla&eat  to  freehold  liy  remoTal* 

Anything  is  a  fixture  which  cannot  be  re- 
moved without  injury  to  the  freehold.  Hoyle 
V.  Plattsburgh  &  M.  B.  Co.  (N.  Y.)  61  Barb. 
46;  62. 

Whether  property  ordinarily  treated  as 
personal  goes  with  the  realty  as  fixtures,  or 
otherwise,  is  not  determined  by  its  capabili- 
ty or  incapability  of  being  detached  and  re- 
moved from  the  premises  without  injury  to 
the  freehold,  but  depends  on  the  particular 
circumstances  of  the  case.  Quinby  v.  Man- 
hattan Cloth  &  Paper  Co.,  24  N.  J.  Eq.  (9  C. 
E.  Oreen)  260,  264. 

It  is  a  general  rule  that  an  article  which 
is  afilxed  to  the  freehold  becomes  a  part  of  It 
and  necessarily  passes  with  it  A  thing 
which  is  susceptible  of  being  removed  with- 
out injury  to  the  freehold,  or  any  part  there- 
of, and  even  without  disfiguring  the  prem- 
ises, which,  it  seems,  is  sometimes  made  a 
criterion,  cannot  be  regarded  as  a  fixture. 
McClintock  V.  Graham  (S.  C.)  3  McGord,  653, 
656;  Farrar  v.  Charffetete  (N.  Y.)  5  Denlo, 
527;  Swift  V.  Thompson,  9  Conn.  63,  66^  21 
Am,  Dec.  71& 

In  law,  fixtures  are  anything  fixed  or  at- 
tached to  a  building,  and  used  in  connec- 
tion with  it  movable  or  Immovable.  When 
the  appendage  is  of  such  a  nature  that  it  is 
not  a  part  and  parcel  of  the  building,  then  it 
is  a  movable  fixture,  and  does  not  pass  with 
the  conveyance  of  the  freehold.  If,  however. 
It  be  so  connected  with  the  building  as  that 
It  cannot  be  severed  from  it  without  injury  to 
the  building,  then  it  is  part  of  the  realty,  and 
passes  with  the  conveyance  of  the  soil.  Cap- 
ital City  Ins.  Go.  v.  Caldwell,  10  South.  356, 
857,  96  Ala.  77;  Home  v.  Smith,  11  S.  E.  373, 
374,  105  N.  a  322,  18  Am.  St  Rep.  903; 
Dudley  v.  Hurst,  8  Atl.  901,  902,  67  Md.  44, 


1  Am.  St  Rep.  868;  Harkey  r.  Cain,  6  8.  W. 
687,  639,  69  Tez.  146. 

A  personal  chattel  does  not  become  a  fix- 
ture^ so  as  to  be  a  part  of  the  real  estate, 
unless  it  Is  so  affixed  to  the  freehold  as  to 
be  Incapable  of  severance  from  It  without 
violence  and  injury  to  the  freehold;  and  if  it 
be  so  annexed  it  is  a  fixture,  whether  the  an- 
nexation be  for  use,  for  ornament  or  for 
mere  caprice.  Consequently  it  was  held  that 
gas  pipes  laid  in  the  soil  to  a  depth  of  sev- 
eral feet  eud  which  could  not  be  removed 
without  the  digging  up  of  the  earth,  were  fix- 
tures. Providence  Gas  Co.  r.  Thurber,  2  R. 
L  15,  22,  66  Am.  Dec  621s. 

As  a  general  rule  Implements  of  agricul- 
ture, that  can  be  detached  without  injury  to 
the  freehold,  do  not  become  a  part  of  it,  so 
as  to  prevent  one  who  has  a  temporary  right 
to  the  land  on  which  they  are  used  from  re- 
moving them  at  pleasure.  Consequently  a 
bolder  of  a  vendor's  lien  on  land  had  no  lien 
upon  a  cotton  gin,  a  press,  and  a  gristmill 
put  upon  the  land  after  the  sale  In  such  a 
manner  that  they  could  be  removed  without 
injury  to  the  freehold.  McJunkln  r.  Dupree, 
44  Tex.  500,  601. 

A  padlock  can  in  no  sense  be  called  a 
fixture,  for  it  can  be  taken  away  without  in- 
juring or  defacing  the  building.  The  same 
thing  is  true  of  boards  used  in  the  construc- 
tion of  bins,  and  which  were  loose  and  mova- 
ble. Whiting  T.  Brastow,  21  Mass.  (4  Pick.) 
810,  81L 

Seven  years  after  a  mortgage  was  exe- 
cuted the  mortgagor  placed  on  the  premises 
a  boiler,  saw  rig,  shingle  mill,  and  plan«9r, 
which  could  be  removed  without  Injury  to 
the  freehold.  Held,  that  they  were  not  fix- 
tures. Choate  v.  Kimball,  19  &  W.  108^  109, 
66  Ark.  66. 

Biif  ereat  relationship  of  parties. 

"It  is  a  rule  of  law  of  great  antiquity 
that  whatever  is  affixed  to  the  soil  becomes 
in  contemplation  of  law  a  part  of  it  sud 
is  consequently  subjected  to  the  same  rights 
of  property  as  the  soil  itself.  2  Smith,  Lead. 
Cas.  (8  Am.  Bd.)  206;  Wood,  LandL  &  T.  f 
826.  Yet  it  is  also  well  settled  that  erec- 
tions made  by  a  tenant  on  the  demised 
premises  for  purposes  of  trade,  as  well  as 
for  some  other  purposes,  are  removable,  and 
that  he  may  exercise  his  right  of  removal 
at  his  will  at  any  time  before  the  end  of 
the  term.  But  an  essential  quality  of  all 
removable  erections  is  that  they  shall  have 
been  made  under  such  circumstances  as  to 
show  that  the  tenant  made  them  of  his  own 
will  or  choice,  and  for  his  own  benefit  in- 
tending that  they  should  remain  his  prop- 
erty, and  not  in  fulfillment  of  a  du^  or 
obligation  to  his  lessor."  Deane  v.  Hutchin- 
son, 2  Atl.  292;  296,  49  N.  J.  Bq.  08  Stew.) 
83. 
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The  general  rale  of  the  common  law  la 
that  whatever  la  once  annexed  to  the  free- 
hold becomes  part  of  It  and  cannot  be  after- 
wards removed,  except  by  him  who  is 
entitled  to  the  Inheritance.  This  role,  how- 
ever, was  never  inflexible  and  without  ex- 
ception. It  waa  construed  most  strictly  be- 
tween executor  and  heir  in  favor  of  the  lat- 
ter, and  more  liberally  between  tenant  for 
life  and  in  tail,  and  remainderman  and 
reversioner,  in  favor  of  the  former,  and 
much  more  liberally  between  landlord  and 
tenant  In  favor  of  the  tenant  The  more 
extensive  exception  to  the  rale  has  been 
of  fixtures  erected  for  the  purposes  of  trade. 
Fixtures  which  v^ere  erected  to  carry  on 
trade  and  manufacture  were  from  an  early 
period  of  the  law  allowed  to  be  removed  by 
the  tenant  during  his  term,  and  were  deemed 
personalty  for  many  other  purposes.  The 
Question  whether  buildings  erected  for  the 
purpose  of  trade  are  or  are  not  removable 
by  the  tenant  does  not  depend  upon  the 
form  or  size  of  the  building,  whether  it 
has  a  brick  foundation  or  not,  or  is  one  or 
two  stories  high,  or  has  a  brick  or  other 
chimney.  The  sole  question  is  whether  it 
is  designed  for  the  purposes  of  trade  or  not 
If  the  house  is  built  principally  for  a  dwell- 
ing bouse  for  the  family,  independently  of 
carrying  on  a  trade,  it  would  doubtless  be 
deemed  a  fixture,  falling  under  the  general 
rule,  and  irremovable.  If  a  residence  of  the 
family  were  merely  an  accessory,  for  the 
more  ben^dal  exercise  of  the  trade,  and 
with  a  view  to  superior  accommodations  in 
this  particular,  then  it  is  within  the  excep- 
tion. Van  Ness  v.  Pacard,  27  U.  S.  (2  Pet) 
137,  7  U  Ed.  874. 

The  line  of  denuircation  between  realty 
and  personalty  in  cases  between  landlord  and 
tenant  is  by  no  means  the  same  as  in  cases 
between  vendor  and  vendee,  mortgagor  and 
mortgagee,  lienor  and  lienee;  and  this,  for 
the  very  sound  reason  that  the  relation  of 
landlord  and  tenant  is  transitory.  The  use 
of  the  property  is  by  one  who  is  to  stay 
for  a  limited  time.  Many  articles  are  placed 
upon  the  realty  by  the  tenant  which  both 
parties  intend  to  have  removed  at  the  end 
of  the  term,  while  the  things  placed  upon 
the  realty  by  the  vendor,  mortgagor,  and 
lienor  are  put  there  by  one  whose  term  of 
occupancy  is  unlimited,  generally  with  the 
Intention  that  they  shall  become  a  part  of 
the  real  estate,  and  that  they  shall  be  per- 
petually and  habitually  used  with  it  In 
cases  of  the  latter  class,  and  especially 
where  ponderous  machinery  whose  weight 
is  sufficient  alone  to  hold  it  in  place,  is  in 
question,  permanent  attachment  to  the  real- 
ty is  by  no  means  an  indispensable  attribute 
of  tiie  fixture.  The  trae  test  is  the  intent 
to  permanently  incorporate  the  article  with 
the  plant  or  property,  and  the  permanent 
and  habitual  use  of  It  as  a  part  of  the  real 
estate.     Thus   engines,    machinery,    houses, 


buildings^  etc,  which  are  essential  to  the 
particular  use  to  which  the  realty  is  ap- 
plied, constitute  fixtures  between  lienor  and 
lienee.  Hooven,  Owens  &  Rentschler  Co.  v. 
John  Featherstone's  Sons  (U.  S.)  Ill  Fed. 
81,  94,  49  G.  C.  A.  229. 

A  definition  of  a  fixture  in  law  conveys 
a  clear  idea  as  to  the  character  of  the  prop- 
erty in  itself.  But  in  its  application  great 
difficulty  and  confusion  of  ideas  is  pro- 
duced by  the  many  definitions  introduced  to 
favor  the  Interest  of  particular  owners  or 
to  promote  the  public  good  In  the  uses  made 
of  the  particular  property.  Thus  a  vendee 
might  take  It  where  an  heir  might  lose  it 
and  an  heir  might  take  it  where  a  landlord 
could  not  Personalty  attached  for  the  pur- 
poses of  trade  may  be  removed,  while  at- 
tachments made  merely  for  the  enjoyment 
of  the  premises  might  not  Things  attached 
by  the  owner  of  the  inheritance  are  dis- 
tinguished by  that  fact  from  things  an- 
nexed by  the  lessee.  Viewing  a  vendee  as 
one  strictly  protected  in  regard  to  things 
actually  annexed  or  attached  to,  and  In  re- 
gard to  things  not  fully  severed  from,  the 
freehold,  we  should  give  him  all  that  in 
law  belongs  to  the  land  under  the  terms 
and  description  in  his  deed.  Oook  v.  Whit- 
ing, 16  in.  (6  Peck)  480,  482;  Miller  v.  Plumb 
(N.  Y.)  6  Cow.  666,  667,  16  Am.  Dec.  456; 
Klrwan  v.  Latour  (Md.)  1  Har.  &  J.  289. 
291,  2  Am.  Dec.  519. 

There  has  been  a  manifest  tendency  to 
divide  this  class  of  cases,  and  to  apply 
very  different  rules,  according  to  the  rela- 
tions of  the  parties  to  each  other.  A  rule 
which  is  prescribed  for  the  case  of  a. land- 
lord and  tenant  is  rejected  as  between  gran- 
tor and  grantee,  and  this  distinction  is  ob- 
served In  the  case  between  mortgagor  and 
mortgagee,  and  again  modified  between  the 
heir  and  the  executor.  Strickland  v.  Par- 
ker, 54  Me.  268,  265. 

A  fixture  Is  something  in  its  nature  a 
chattel,  but  which  has  been  so  planted  in 
or  so  attached  to  the  soil  as  to  be  in  con- 
templation of  law  a  part  of  It,  so  that  it 
cannot  be  removed  without  the  consent  of 
the  owner,  and  partakes  of  all  the  legal  in- 
cidents of  the  freehold.  The  rule  has  been 
relaxed  by  exceptions  in  favor  of  trade,  and 
in  favor  of  agriculture,  and  in  favor  of  the 
tenant  as  against  the  landlord;  but  the  doc- 
trine of  fixtures  is  not  to  be  established  in 
the  exceptions  to  it,  and  for  the  purpose  of 
the  mechanic's  lien  law  the  rules  applicable 
between  heir  and  executor  should  be  ap- 
plied, and  that  only  should  be  considered  a 
fixture  which  is  so  attached  as  to  become 
a  part  of  tne  building,  which  is  itself  a 
part  of  the  land.  €U)rdin  v.  Elleardsville 
Hall  Ass'n,  5  Mo.  App.  289,  293. 

In  determining  whether  chattels  at- 
tached to  or  used  with  the  realty  are  fix- 
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tores,  regard  must  be  had  to  the  relation 
which  the  parties  claiming  bear  to  each 
other.  As  between  heir  and  executor,  the 
rule  obtains  with  the  utmost  rigor  in  favor 
of  the  inheritance,  and  against  the  right  to 
consider  as  a  personal  chattel  anything 
which  has  been  affixed  to  the  freehold.  As 
between  the  executor  of  a  tenant  for  life 
and  the  reversioner  or  remainderman,  the 
right  is  considered  more  favorably  for  the 
executor.  As  between  tenant  and  landlord, 
the  tenant  who  claims  to  have  articles  con- 
sidered as  personal  property  is  treated  with 
the  greatest  latitude  and  indulgence.  If  the 
articles  are  used  for  the  purpose  of  trade 
or  manufacture,  the  right  of  the  tenant  to 
remove  is  even  broader  In  extent.  The 
strict  rule  as  to  fixtures  which  applies  be- 
tween the  heir  and  executor  applies  equally 
as  between  the  vendor  and  vendee  and  the 
mortgagor  and  mortgagee.  The  question 
whether  an  article  be  a  fixture  or  not  is  gov- 
erned very  much  by  the  intention  of  the 
owner  and  the  purpose  for  which  the  erection 
was  applied.  William  Firth  v.  South  Caro- 
lina Loan  &  Trust  Go.  (17.  S.)  122  Fed.  569, 
.578,  59  C.  C.  A  73  (citing  Hill  v.  Farmers'  & 
Mechanics'  Nat  Bank,  97  U.  S.  450,  24  L.  Ed. 
1051). 

What  constitutes  a  fixture  turns  large- 
ly on  the  particular  circumstances  of  each 
case.  In  controversies  between  landlord  and 
tenant  there  Is  a  most  liberal  indulgence 
toward  the  claim  of  the  tenant;  but  as  be- 
tween vendor  and  vendee,  heir  and  executor, 
mortgagor  and  mortgagee,  there  is  no  such 
Indulgence  toward  him  who  annexes  per- 
sonal property  to  the  land.  Tyler  v.  White, 
68  Mo.  App.  607,  609. 

The  rule  as  to  fixtures  between  the 
owner  and  purchaser  at  a  sheriff's  sale  is 
the  same  as  between  vendor  and  purchaser 
at  private  sale.  Farrar  v.  Chauffetete  (N. 
Y.)  5  Denlo,  527. 

In  general  terms  It  may  be  said  that 
when  a  building  Is  erected  as  a  mill,  and  the 
waterworks  or  steam  works  which  are  relied 
upon  to  move  the  mill  are  erected  at  the  same 
time,  and  the  works  to  be  driven  by  it  are 
essential  parts  of  the  mill,  adapted  to  be 
used  in  it  or  with  it,  though  not  at  the  time 
of  the  mortgage  attached  to  the  mill,  such 
works  are  yet  parts  of  it,  and  pass  with  it 
by  a  conveyance,  mortgage,  or  attachment 
A  different  rule  may  exist  in  regard  to  the 
respective  rights  of  tenant  and  landlord,  ten- 
ant for  life  and  remainderman,  and  general- 
ly when  one  has  a  temporary,  and  not  a  per- 
manent, interest  in  land.  In  those  cases  the 
rule  Is  much  relaxed  in  favor  of  those  who 
make  Improvements  on  the  real  estate  of 
others.  But  the  improvements  which  a  mort- 
gagor, remaining  In  possession  and  enjoyment 
of  the  premises,  makes  in  contemplation  of 
law  he  makes  for  hiiuself  and  to  enhance 
the  general  vahie  of  the  estate.     Further- 
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more  the  expectation  of  such  Improvement 
and  such  Increased  value  often  enter  into  the 
consideration  of  the  parties  in  estimating 
the  value  of  the  property  to  be  bound,  and 
its  sufficiency  as  security  for  the  money  ad- 
vanced. Winslow  V.  Merchants'  Ins.  O).,  45 
Mass.  (4  Mete.)  d06,  314,  38  Am.  Dec.  368. 

En  haw  cement  of  valne  of  realty. 

When  the  owner  of  land  attaches  person- 
al property  to  it  as  a  permanent  accession  to 
the  value  of  the  freehold,  it  becomes  a  part  of 
the  realty.  A  tenant,  on  the  other  hand,  who 
with  the  consent  of  his  landlord  annexes 
chattels  to  land  in  such  manner  that  they 
can  be  removed  without  damage  to  the  real- 
ty, does  not  thereby  part  with  his  title  to  them. 
Harkey  v.  Cain,  6  S.  W.  637,  639,  69  Tex. 
146.  In  Atchison,  T.  &  S.  F.  R.  (3o.  v.  Mor- 
gan, 42  Kan.  23,  21  Pac.  809,  4  L.  R.  A.  284, 
16  Am.  St  Rep.  471,  it.  was  observed  that 
one  of  the  tests  of  whether  personal  proper- 
ty retains  Its  character  or  becomes  a  fixture 
is  the  use  to  which  It  is  put.  If  It  is  placed 
on  the  realty  to  improve  It  and  make  it  rnorc^ 
valuable,  it  Is  some  evidence  that  It  is  a 
fixture;  but.  If  placed  there  for  use  that 
does  not  enhance  the  value  of  the  realty, 
this  is  some  evidence  that  it  is  personal  prop- 
erty. A  movable  sugar  wagon,  used  in  a  su- 
gar mill  for  the  purpose  of  holding  syrup  and 
conveying  it  from  place  to  place,  not  being 
annexed  to  the  realty  or  anything  appurte- 
nant thereto,  and  being  placed  in  the  mill  for 
use  only,  and  not  to  enhance  the  value  of  the 
realty,  is  not  a  fixture.  Winslow  v.  Bromich, 
38  Pac.  275.  277,  54  Krn.  300,  45  Am.  St. 
Rep.  285. 

By  the  term  "fixtures'*  are  designated 
those  articles  which  were  chattels,  but  which 
by  physical  annexation  are  affixed  to  the  real 
estate,  and  become  a  part  of  and  accessory  to 
the  freehold.  Whether  a  structure  is  a  fix- 
ture or  not  depends  on  the  nature  and  char- 
acter of  the  act  by  which  it  is  put  in  its 
place  and  the  purpose  for  which  it  la  in- 
tended to  be  used.  In  determining  what  la  a 
fixture  the  simple  criterion  of  the  physical 
annexation  is  so  limited  In  its  range  and  so 
productive  of  contradiction  that  it  will  not 
apply  with  much  force.  One  of  the  tests  of 
whether  personal  property  retains  its  char- 
acter or  becomes  a  fixture  is  the  use  to  which 
it  is  put  If  it  is  placed  on  the  realty  to  im- 
prove it  and  make  It  more  valuable,  it  is 
some  evidence  that  it  Is  a  fixture;  but  if  it  is 
placed  there  for  some  use  that  did  not  en- 
hance the  value  of  the  realty,  it  is  some  evi- 
dence that  It  is  personal  property.  Thus, 
where  a  railway  company  dug  a  well,  and 
put  in  ft  pump  and  boiler,  for  the  purpose  of 
filling  its  tank  on  the  line  of  the  railroad,  be- 
lieving the  well  and  attachments  were  on  Its 
own  land,  when  it  was  discovered  that  they 
were  on  another's  land,  they  did  not  become 
fixtures.    Atchison,  T.  &  S.  F.  R.  Oo.  v.  Mor- 
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gan,  21  Pacv  809,  811,  42  KaiL  23,  4  L.  R.  A. 
284,  16  Am.  St  Rep.  471. 

EMential  to  nse  and  permanent. 

The  proper  rule  In  regard  to  fixtures  is 
that  if  articles  are  essential  to  the  use  of  the 
realty,  have  been  applied  exclusively  to  use 
in  connection  with  it,  are  necessary  for  that 
purpose,  and  without  such  or  similar  arti- 
cles the  realty  would  cease  to  be  of  value, 
then  they  may  properly  be  considered  as  fix- 
tures, and  should  pass  with  it  Hoyle  v. 
Plattsburgh  &  M.  R.  Co.  (N.  Y.)  61  Barb.  45, 
62;  Gary  Hardware  Co.  v.  McCarty,  50  Pac. 
744,  751,  10  Colo.  App.  200. 

The  term  "fixture"  is  properly  used  to 
designate  a  thing  attached  to  a  freehold  by 
the  owner  with  the  intention  of  making  it  a 
part  thereof,  if  essential  to  the  enjoyment  of 
the  freehold.  Thus  wires  and  insulators 
which  are  used  in  forming  and  completing  a 
connection  between  an  electric  light  and  pow- 
er plant  and  dwellings,  stores,  and  other 
public  places,  for  the  purpose  of  conveying  or 
transmitting  light  and  heat  thereto,  are  "fix- 
tures" within  the  provisions  of  the  mechan- 
ic's lien  law.  Hughes  v.  Lambertville  Elec- 
tric Light,  Heat  &  Power  Co.,  32  Ati.  69,  70, 

53  N.  J.  Eq.  (8  Dick.)  435. 

The  true  rule  in  determining  what  are 
fixtures  of  a  manufacturing  establishment, 
where  the  land  and  buildings  are  owned  by 
the  manufacturer,  is  that,  where  machinery 
is  permanent  in  its  character  and  essential 
to  the  purpose  for  which  the  building  is  oc- 
cupied, it  must  be  regarded  as  realty,  and 
pass  with  the  building,  and  that  whatever 
is  essential  to  the  purpose  for  which  the 
building  is  used  will  be  considered  as  a  fix- 
ture, although  the  connection  between  them 
be  such  that  it  may  be  severed  without  phys- 
ical or  lasting  Injury  to  either.  In  other 
words,  it  is  the  permanent  and  habitual  an- 
nexation, and  not  the  manner  of  fastening, 
that  determines  when  personal  property  be- 
comes a  part  of  the  realty.  Pursuant  to  this 
decision,  it  is  held  that  machinery  in  a  mill 
house,  which  was  attached  to  an  engine  in 
the  building,  and  could  not  be  detached  and 
moved  without  injuring  the  house  or  other 
machinery,  and  without  which  the  mill  could 
not  be  operated,  was  a  fixture,  passing  with 
the  realty.  Sinker,  Davis  &  Co.  v.  Comparet, 
62  Tex.  470,  476. 

The  term  "improvement,"  In  a  mechan- 
ic's lien  law,  giving  a  mechanic's  lien  for  an 
improvement  or  fixture  erected  by  tenants, 
etc.,  does  not  include  a  railroad  constructed 
by  a  lessee  for  mining  coal  in  the  slope  of 
a  mine,  as  such  railroad  is  necessarily  tem- 
porary, and  the  act  only  applies  to  such  per- 
manent and  substantial  erections  as  do  es- 
sentially augment  the  interest  which  the 
tenant  has  in  the  Iand«    Appeal  of  Esterley, 

54  Pa.  192,  195. 


iCode,  f  2219,  provides  that  anything  In- 
tended to  remain  permanently  in  its  place, 
though  not  actually  attached  to  the  land, 
such  as  a  rail  fence,  is  a  part  of  the  realty 
and  passes  with  it  Machinery  not  actually 
attached,  but  movable  at  pleasure,  is  not  a 
part  of  the  realty.  While  the  law  classifies 
such  articles,  it  nevertheless  permits  the  par- 
ties to  class  them  differently  in  different  in- 
stances. The  element  of  intention  enters 
into  the  question  of  permanency,  whether 
of  attachment  or  placing,  and  the  intention 
is  open  to  investigation  by  parol  evidence. 
Smith  V.  Odom,  63  Ga.  499,  502. 

As  between  a  mortgagor  and  mortgagee, 
when  the  fixture  appertains  to  the  real  es- 
tate, is  necessary  for  its  enjoyment,  and  is 
permanently  attached  to  the  freehold,  it  will 
be  treated  as  realty.  The  permanency  of 
the  fixture  depends  upon  the  motive  and  in- 
tention of  the  party  attaching  it  If  attach- 
ed for  a  temporary  use,  with  the  intention 
of  removing  it,  the  mortgagor  may  remove 
it;  otherwise,  if  attached  for  the  permanent 
Improvement  of  the  freehold.  Quimby  v. 
Manhattan  Cloth  &  Paper  Co.,  24  N.  J.  Eq. 
(9  C.  E.  Green)  260,  264. 

Whether  fast  or  loose,  all  the  machin- 
ery of  a  manufactory  which  is  necessary  to 
constitute  it,  and  without  which  it  would 
not  be  a  manufactory  at  all,  is  a  part  of  the 
freehold  as  between  vendor  and  vendee,  heir 
and  executor,  debtor  and  execution  creditor, 
and  between  co-tenants  of  the  inheritance. 
Voorhis  V.  Freeman  (Pa.)  2  Watts  &  S.  116, 
119,  37  Am.  Dec.  490;  Gray  v.  Holdship  (Pa.) 
17  Serg.  &  R.  413,  415,  17  Am.  Dec.  680; 
President  of  Union  Bank  v.  Emerson,  16 
Mass.  159. 

As  property. 

See  "Chatter;   "Effects";    "Real  Prop- 
erty." 

Olsteni* 

A  wooden  cistern,  placed  by  the  side  of 
a  house  and  depended  upon  to  supply  water 
for  the  premises,  is  a  fixture.  Cole  v.  Roach, 
37  Tex.  413,  417. 

Zloatins  dock. 

A  fioating  dock  is  not  a  "building"  or 
a  "fixture,"  within  the  meaning  of  those 
words  as  used  in  a  mechanic's  lien  law. 
Coddington  v.  Dry  Dock  Co.,  31  N.  J.  Law, 
477,  487. 

Fnmaee  In  hoiise. 

A  furnace  so  placed  in  a  house  that  it 
cannot  be  removed  without  disturbing  the 
brick  work  of  the  house  adjoining  the  fur- 
nace, and  without  properly  causing  a  portion 
of  the  ceiling  to  fall,  is  a  fixture,  and  passes 
with  the  realty  to  a  purchaser  9t  the  build- 
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lug.    ICaln  r.  Bchwaizwaelder  (N.  T.)  4  B. 
D.  Smltb,  27a 

There  are  two  widely  different  rales  as 
to  fizturee — a  very  lax  one  as  between  lessor 
and  lessee,  making  nothing  a  fixture  not 
integral  to  a  house,  and  a  very  strict  one  as 
between  vendor  and  vendee^  making  almost 
everything  a  fixture  which  Is  In  any  way 
made  stationary  about  tt.  Air-tight  Btove8» 
portable  cupboards,  a  wooden  cistern  on 
blocks  In  the  cellar,  stoves,  grates,  kitchen 
ranges,  and  even  hoop  poles,  stuck  in  the 
ground  during  the  previous  season,  but  at 
the  time  of  the  sale  taken  down  and  stack- 
ed in  heaps  on  the  ground,  have  been  held 
to  be  fixtures  as  between  vendor  and  ven- 
dee and  mortgagor  and  mortgagee.  But 
the  rule  la  different  as  to  a  mechanic's  lien 
under  a  statute  providing  that  every  me- 
chanic who  shall  do  any  work  upon  or  fur- 
nish materials,  fixtures,  etc.,  shall  have  a  lien 
on  the  real  estate.  Hence,  while  a  furnace 
not  fastened  down,  but  merely  Incased  with 
brick  and  mortar  to  a  platform  of  brick 
work,  which  was  there  before  the  furnace 
was  put  into  the  house,  and  connected  with 
pipes  running  through  the  house^  which  were 
also  there  before  the  furnace  was  put  in, 
might,  as  between  vendor  and  vendee,  be 
regarded  as  a  fixture;  yet  placing  It  there 
would  not  entitle  one  to  a  lien  on  the  real 
estate  for  his  work,  labor,  and  materials. 
Baldwin  v.  Merrick,  1  Mo.  App.  281,  283. 

Iron  stoves  fixed  to  the  brick  work  of 
the  chimneys  of  a  house  are  fixtures,  and 
pass  with  the  house  on  the  levy  of  an  ex- 
ecution against  it  Qoddard  v.  Ghase^  7 
Mass.  432. 

Fnmitnre. 

"Fixtures,**  as  used  in  a  marriage  settle- 
ment of  a  house  and  the  fixtures  and  fittings 
up  thereof,  does  not  include  the  household 
furniture.  Simmons  v.  Simmons,  6  Hare, 
352,  857. 

''Fixtures  of  a  saloon,"  within  the  mean- 
ing of  a  fire  policy  on  a  saloon  and  the  fix- 
tures thereof,  does  not  include  chairs.  Man- 
chester Fire  Assur.  Co.  v.  Felbelman,  23 
South.  760,  118  Ala.  308. 

"Tools,  Implements,  and  fixtures,**  with- 
m  the  meaning  of  a  statute  exempting  ftom 
execution  tools.  Implements,  and  fixtures 
necessary  for  carrying  on  the  trade  or  busi- 
ness of  a  debtor,  includes  a  dock,  stove^ 
screen,  pitcher,  and  table  cov«r  belonging 
to  a  milliner,  if  the  Jury  find  them  necessary 
for  carrying  on  the  business.  Woods  v. 
Keyes,  96  Mass.  (14  AUen)  286,  237,  92  Am. 
Dec  768. 

The  term  "fixtures**  does  not  include  a 
cotton  gin,  its  band,  and  rollers,  and  there- 
fore thcjy  may  be  removed  from  land  after 


a  sale  thereof  by  the  vendor.    Oresham  ▼• 
Taylor,  51  Ala.  605,  607. 

A  gin  house,  running  gear  thereon,  and 
packing  screw  are  fixtures,  inseparable  from 
the  realty,  and  would  pass  with  the  free- 
hold. McDaniel  r.  Moody  (Ala.)  3  Stew. 
3H  317. 

A  gin  stand,  not  attached  to  the  realty, 
though  used  for  the  purposes  of  a  fbrm,  was 
not  a  fixture;  nor  a  bell,  only  set  upon  posts 
and  not  permanently  affixed,  though  used 
for  farm  purposes.  (3ole  v.  Roach,  87  Tex. 
413,  417. 

U^ht  flztnres. 

Blectrlc  light  fixtures,  which  take  the 
place  of  and  serve  the  same  purpose  as  or- 
dinary gas  fixtures,  are  a  part  of  the  realty. 
Canning  v.  Owen,  48  AtL  1033,  1035,  22  R.  L 
624^  84  Am.  St  Rep.  85a 

Lamps,  chandeliers,  candlesticks,  can- 
deUbra,  sconces,  and  the  various  contrivan- 
ces for  lighting  houses  by  means  of  gasoline, 
oil,  or  other  fluids,  are  not  fixtures,  and  form 
no  part  of  the  freehold.  Rogers  v.  Grow,  40 
Mo.  91,  94,  93  Am.  Dec  299. 

The  authorities  are  in  conflict  as  to 
whether  gas  attachments  are  fixtures,  so  as 
to  pass  by  grant  to  the  freeholder.  In  Mc- 
Keage  v.  Hanover  Fire  Ins.  Ck).,  81  N.  X. 
88,  37  Am.  Rep.  471,  it  was  held  that  fixtures 
simply  screwed  on  projections  of  the  pipes 
from  the  walls  are  not  appurtenances,  and 
do  not  pass  with  the  realty.  To  the  same 
effect  is  Outhrie  v.  Jones,  108  Mass.  193 
Vaughen  v.  Haldeman,  33  Pa.  (9  (3asey)  522, 
523,  75  Am.  Dec.  622;  Jarechi  v.  Philhar- 
monic Soc,  79  Pa.  403,  21  Am.  Rep.  78;  Shaw 
V.  Lenke  (N.  Y.)  1  Daly,  487;  Montague  v. 
Dent  (S.  C.)  10  Rich.  Law,  135,  138,  67  Am. 
Dec.  572;  Rogers  v.  (^w,  40  Mo.  91,  93 
Am.  Dec.  99;  Laurence  v.  Kemp,  8  N.  Y. 
Super.  Ct  (1  Duer)  363;  Towne  v.  Flske, 
127  Mass.  125,  34  Ank  Rep.  85a  Ck>ntra, 
see  Johnson's  Ex'r  v.  Wiseman's  Bx'r,  61 
Ky.  (4  Mete.)  357,  83  Am.  Dec  475;  Smith 
V.  Oommonwealth,  77  Ky.  (14  Bush)  31,  29 
Am.  Rep.  402.  As  a  general  rule  those  arti- 
cles which  are  accessory  to  a  building  for  its 
more  convenient  use  are  considered  to  pass 
by  a  deed  of  the  premises.  Parsons  v.  €k>pe- 
land,  38  Me.  537;  Wlnslow  v.  Merchants' 
Ins.  Ck>.,  45  Mass.  (4  Mete)  306,  38  Am.  Dec. 
368;  Hays  v.  Doane,  11  N.  J.  Bq.  (3  Stockt.) 
84;  Keeler  v.  Keeler,  31  N.  J.  Bq.  (4  Stew.) 
181;  Green  v.  Phillips  (Va.)  26  Grat  752,  21 
Am.  Rep.  323;  Shelton  v.  Ficklln  (Va.)  32 
Grat  735.  Property  which  the  law  regards 
as  fixtures  may  by  the  parties  to  a  deed  be 
considered  as  personalty,  and  that  which  is 
considered  in  law  as  personalty  they  may 
regard  as  fixtures.  Smith  v.  Waggoner,  50 
Wis.  155,  6  N.  W.  568;  Hunt  v.  Bay  State 
Iron  Co.,  97  Mass.  279;  Ford  v.  Oobb,  20  N. 
Y.  344;  Tlfft  v.  Horton,  53  N.  Y.  377.  13  Am. 
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Bep.  687;  Ford  t.  WUUams,  24  N.  Y.  859; 
Smith  T.  Benson  (N.  Y.)  1  Hill,  170;  Menagh 
Y.  Whitwell,  fS2  N.  Y.  146,  11  Am.  Rep.  683. 
In  accordande  with  these  deflnitlons,  gas 
ftxtares,  a  kitchen  range,  with  boiler  attach- 
ed, patent  water  filter,  tanks,  and  mosquito 
screens,  attached  to  a  building,  known  and 
sold  as  a  hotel  by  a  deed  which  reserved  as 
personalty  tiie  '^miture,  carpets,  and  pic- 
tures, but  none  of  the  permanent  flztores  or 
appurtenances,"  were  fixtures,  and  passed 
with  the  deed  of  the  property.  Fratt  v. 
Whittier,  58  Oal.  126, 132,  41  Am.  Bep.  261. 

Idi^t  plant. 

Where  an  electric  light  company  owned 
a  lot  upon  which  a  plant  was  placed,  includ- 
ing boilers,  engines,  and  dynamo,  and  the 
company  erected  in  the  street  18  masts,  and 
wires  were  strung  upon  them  along  which 
the  electric  current  was  conducted  through 
the  lamps,  it  was  held  that  the  wires  form 
an  Integral  part  of  the  machinery  situated 
upon  the  lot,  and  passed  as  fixtures  to  the 
mortgagee  under  a  mortgage  •  of  the  lot 
Fechet  T.  Drake,  12  Pac  684,  685,  2  Arl£. 


A  dynamo  and  appurtenant  machines, 
used  by  an  electric  light  company,  come 
within  the  class  of  fixtures.  Gunderson  v. 
Swarthout,  80  N.  W.  465,  466^  104  Wis.  186, 
76  Am.  8t  Rep.  860. 

Zioose  B&ateHaL 

Taking  "fixture"  in  its  broadest  mean- 
ing, as  all  that  belongs  to  the  land,  it  will 
not  include  hewed  timbers,  posts,  and  round 
logs  lying  loosely  about  upon  the  land,  al- 
though originally  proTided  and  intended  for 
a  granary  on  the  land,  as  fixtures  becoming 
a  part  of  it  Ck>ok  y.  Whiting,  16  111.  480, 
482. 

Maelilnery. 

If  machinery  is  attached  to  a  fftctory, 
with  intention  of  using  it  permanently  and 
as  a  part  of  the  same,  and  it  is  adapted  to 
that  use.  It  becomes  an  immovable  fixture. 
Phelan  v.  Boyd  (Tex.)  14  S.  W.  290,  294. 

In  New  York,  Ohio,  Vermont,  and  some 
other  states  it  is  held  that  the  machinery 
of  a  mill,  fastened  to  the  mill  by  screws  or 
kept  in  position  by  its  own  weight,  is  per- 
sonal, and  does  not  pass  by  a  mortgage  or 
conveyance  of  the  real  estate.  Corwin  v. 
Cowen,  12  Ohio  St  629;  Teaff  v.  Hewitt  1 
Ohio  St  611,  69  Am.  Dec.  634;  Farrar  v. 
Ghaufletete  (N.  Y.)  5  Denio,  627 ;  Murdock  v. 
Gifford,  18  N.  Y.  28,  32;  Potter  v.  Cromwell, 
40  N.  Y.  287,  297,  10  Am.  Dec.  486;  Gresson 
V.  Stout  17  Johns.  116,  119, 120,  8  Am.  Dec. 
878;  Yoorhees  v.  McGinnls,  48  N.  Y.  278, 
286;  Smith  v.  Odom,  63  Ga.  499,  502;  Helm 
V.  Gihroy,  26  Pac.  861,  863,  20  Or.  617;  Swift 
V.  Thompson,  9  Conn.  68,  66»  21  Am.  Dec. 


718;  TafTe  v.  Wamick  and.)  8  Blackt  HI, 
23  Am.  Dec.  883;  Hill  v.  Wentworth,  28  Yt 
(2  Williams)  428;  Bartiett  v.  Wood,  32  Vt 
872;  Gale  v.  Ward,  14  Mass.  862,  7  Am.  Dec. 
223.  In  Maine,  Pennsylvania,  New  Hamp- 
shire, and  in  other  states  the  courts  hold  that 
such  property  is  not  personal,  and  passes 
by  mortgage  or  deed  of  the  real  estate. 
Farrar  v.  Stackpole  (Me.)  6  Greenl.  154,  155, 
19  Am.  Dec.  201;  Gorliss  v.  McLagin,  29  Mc. 
(16  Shep.)  116,  116;  Parsons  v.  Oopeland,  38 
Me.  537,  646;  Bumside  v.  Twitchell,  43  N. 
H.  390;  Voorhla  v.  Freeman  (Pa.)  2  Watts 
&  S.  116,  37  Am.  Dec.  490;  Harlan  v.  Har- 
lan, 16  Pa.  (3  Harris)  607,  513;  Ege  v.  Kille, 
84  Pa.  333,  340;  Appeal  of  Morris,  88  Pa. 
368,  383;  Gray  v.  Holdship  (Pa.)  17  Serg.  & 
R.  413.  416,  17  Am.  Dec.  680;  Wilder  v. 
Kent  (TJ.  S.)  15  Fed.  217;  Powell  v.  Monson 
&  Brlmfield  Mfg.  (3o.  (U.  S.)  19  Fed.  Gas. 
1229,  1230;  State  v.  DrlscoU,  44  Iowa,  66. 
70;  Hathaway  v.  Orient  Ins.  Go.,  11  N.  Y. 
Supp.  413,  416,  68  Hun,  602;  Willis  v.  Mor- 
ris, 1  S.  W.  799.  801,  66  Tex.  628,  69  Am. 
Rep.  634;  Gook  v.  Gondon,  51  Pac.  687,  689, 
6  Kan.  App.  674;  Gary  Hardware  Go.  v.  Mc- 
Garty,  50  Pac.  744,  751,  10  Colo.  App.  20a 

Under  a  statute  giving  to  one  who  fur- 
nishes any  material,  machinery,  or  fixtures 
for  any  improvement  on  land  a  lien  on  such 
improvement  and  the  land  on  which  it  is 
situated,  there  is  no  lien  for  wrenches  or 
belting  furnished,  in  no  way  attached  to  the 
real  estate  or  a  necessary  part  to  the  mn- 
chlnery  which  is  tiius  attached.  Meek  v. 
Parker,  63  Ark.  367,  869,  88  S.  W.  900,  68 
Am.  St  Rep.  119. 

Where  one  purchasing  machinery  gives 
a  chattel  mortgage  for  its  price,  and  orally 
agrees  that  it  shall  be  treated  as  personalty 
until  paid  for,  and  the  realty  to  which  it  is 
afterwards  attached  by  him  will  not  be  in- 
jured by  its  removal,  the  machinery  will  be 
considered  as  personal  property,  as  against 
a  prior  mortgagee  of  the  realty,  and  not  as  a 
fixture.  Binkley  v.  Forkner,  117  Ind.  17G. 
180,  19  N.  B.  763,  8  L.  R.  A.  33. 

An  engine  placed  on  land  by  a  manufac- 
turing company  as  a  part  of  the  machinery 
and  buildings  on  the  lot  did  not  become  a 
part  of  the  realty,  so  as  to  pass  to  a  mortga- 
gee under  a  mortgage  of  the  land  on  which 
the  factory  stood,  together  with  all  the  ma- 
chinery and  buildings  on  said  lot  consisting 
of  an  engine,  etc.,  where  on  the  destruction 
of  the  factory  by  fire  the  machinery  was  re- 
moved to  another  tract  of  land.  Padgett  v. 
Cleveland.  33  S.  a  339,  344,  11  S.  B.  1069. 

Where  at  the  time  of  the  conveyance  of 
a  tract  of  land  there  were  situated  thereon  a 
sawmill,  engine  boiler,  and  the  usual  ma- 
chinery pertaining  to  such  a  mill,  the  mill 
and  machinery,  if  attached  and  afllxed  to  the 
land,  were  fixtures,  and  constituted  a  part 
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Of  the  realty,  and  passed  with  the  land  to 
the  vendee.    Pea  v.  Pea,  35  Ind«  3S7,  390. 

Machinery  not  actually  attached  to  the 
realty  and  movable  at  pleasure  is  not  in  the 
strict  sense  of  the  term  a  fixture.  Anything 
detached  from  the  realty  becomes  personalty 
instantly  on  being  so  detached,  and  may  be 
subject-matter  of  larceny,  even  by  the  person 
so  detaching  it.  A  tenant  cannot  remove 
permanent  fixtures.  Thus  chattels  real  are 
personal  property  in  every  respect,  if  not  so 
annexed  to  the  freehold  as  to  go  along  with 
it  by  alienation.  Movable  fixtures  are  con- 
sidered the  personal  property  of  the  tenant, 
so  that,  when  not  exempt,  they  may  be  strip- 
ped from  the  house  and  sold  on  process 
against  him  as  goods  and  chattels.  McGall 
V.  Walter,  71  Ga.  287.  290. 

Machinery  attached  to  a  building  with 
bolts  and  screws  is  a  fixture,  as  between  the 
owner  of  the  premises  and  a  creditor,  though 
placed  there  by  a  tenant  under  a  lease  au- 
thorizing him  to  remove  such  machinery  on 
the  expiration  of  his  lease,  under  Civ.  Code, 
ft  660.  McNally  v.  Connolly,  U  Pac.  820,  321, 
70  CaL  8. 

A  cider  mill  and  press^  erected  by  a  ten- 
ant of  farm  property  holding  from  year  to 
year,  erected  at  his  own  expense  and  for  his 
own  use,  are  not  fixtures,  but  personal  prop- 
erty, and  the  tenant  may  remove  them  at  the 
expiration  of  his  tenancy;  and  this,  whether 
the  mill  was  let  into  the  ground  or  not 
Holmes  v.  Tremper  (N.  Y.)  20  Johns.  29,  SO, 
32,  11  Am.  Dec.  238. 

Portable  mill. 

A  portable  gristmill,  annexed  to  a  build- 
ing erected  on  the  land,  to  be  applied  and 
appropriated  to  the  business  then  carried  on, 
with  the  design  that  it  should  be  a  perma- 
nent structure  for  use  as  a  custom  gristmill 
for  the  neighborhood  existing  about  it,  is  a 
fixture.  Potter  v.  Cromwell,  40  N.  Y.  287, 
297,  100  Am.  Dec.  485. 

Where  a  portable  engine  and  sawmill  in 
some  degree  attached  to  the  soil  are  used  on 
a  leasehold  for  the  purpose  of  sawing  logs 
into  lumber,  and  have  no  relation  to  the 
convenient  use  of  the  land  as  such,  they  do 
not  become  fixtures.  Hughes  v.  Bdlsto  Cy- 
press Shingle  Co.,  28  S.  E.  2,  12,  61  S.  C.  1. 

A  sawmill,  built  upon  timbers  lying  upon 
the  surface  of  the  ground,  and  constructed 
with  the  object  and  purpose,  after  sawing  the 
timber  within  a  convenient  distance,  to  be 
removed  to  another  locality,  is  a  mere  person- 
al chattel,  and  will  not  pass  by  a  conveyance 
or  patent  of  the  land*  Brown  y.  Lillie,  6 
Nev.  244,  247,  248. 

BaUroad  equipment* 

The  word  "fixtures"  does  not  refer  to 
movable  things.    It  refers  to  things  that  are 


flxed^  '  Thus  an  ordinance  granting  the  right 
to  a  street  railway  company  to  construct  and 
operate  a  railway  within  the  city,  which  re- 
served the  right  to  require  the  defendant  to 
use  such  fixtures  and  appliances  upon  its 
road,  plant,  and  cars  as  might  be  deemed 
necessary,  the  term  "fixtures"  includes  trol- 
ley poles,  overhead  wires,  rails,  and  ties,  and 
therefore  authorized  the  city  to  require  the 
railway  company  to  put  down  a  different 
kind  of  rail.  City  of  Kalamazoo  v.  Michigan 
Traction  Co.,  86  N.  W.  1067,  1071,  126  Mich. 
525. 

A  building  known  as  a  "depot,"  erected 
by  the  lessee  railroad  company  upon  the 
leased  premises,  not  for  the  purpose  of  im- 
proving the  inclosure,  but  to  aid  and  assist 
the  company  in  carrying  on  its  business,  is  a 
trade  fixture,  and  may  be  removed  before  the 
exphration  of  the  term.  Oarr  y.  Georgia  R. 
Co.,  74  Ga.  78,  81. 

A  marine  railway,  consisting  of  iron  and 
wooden  rails  and  sleepers,  endless  chain, 
gear,  wheels,  and  ship  cradle,  and  construct- 
ed in  the  usual  manner,  is  a  fixture,  and  the 
title  thereto  will  pass  under  a  levy  on  the 
land  and  ez.ecution  sale  thereof.  Strickland 
V.  Parker,  54  Me.  263,  265. 

An  exemption  from  taxation  of  the  cap- 
ital stock  of  a  railroad  company  and  the  road, 
with  fixtures  and  appurtenances,  including 
workshops,  warehouses,  and  vehicles  of  trans- 
portation, does  not  include  a  hotel  building 
erected  within  the  space  which  the  company 
is  entitled  to  hold  for  a  right  of  way,  though 
it  is  built  under  a  lease  from  the  company, 
and  is  a-  convenience  to  passengers  and  a 
means  of  profit  to  the  road.  The  ticket  of- 
fices, however,  which  are  kept  wittdn  such 
building,  are  exempt.  Day  v.  Joiner,  65 
Tenn.  (6  Baxt)  441,  442. 

Rollins:  stook. 

The  property  of  a  railway  company  con- 
sists of  the  roadbed,  the  rails  upon  it,  the 
depot  erections,  the  rolling  stock,  and  the 
franchises  to  hold  and  use  them.  The  road- 
bed, the  rails  fastened  to  it,  and  the  build- 
ings at  the  depots  are  clearly  real- property. 
That  the  locomotives,  and  passenger,  bag- 
gage, and  freight  cars  are  a  part,  and  a  nec- 
essary part,  of  the  entire  establishment, 
there  can  be  no  doubt  It  may  be  tliat,  if 
an  appeal  should  be  made  to  the  common 
sense  of  the  community,  it  would  be  deter- 
mined that  the  term  "fixtures"  could  not  well 
be  applied  to  such  movable  carriages  as  rail- 
way cars;  but  such  cars  move  no  more  rap- 
idly than  do  pigeons  from  a  dovecote  or  fish 
in  a  pond,  both  of  which  are  annexed  to  the 
realty.  It  has  been  admitted  that  a  machine, 
movable  in  itself,  may  become  a  fixture  by 
being  connected  in  its  operation  by  bands 
or  in  any  other  way  with  the  permanent  ma- 
chinery.^  It  results  from  many  cases  that  it 
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is  not  absolutely  necessary  that  tilings  should 
be  stationary  in  any  one  place  or  position,  in 
order  that  they  should  be  technically  deem- 
ed fixtures.  The  movable  quality  of  these 
cars  has  frequently,  if  not  generally,  induced 
the  opinion  that  they  are  personal  property. 
Hence  railway  mortgages  of  the  rolling  stock 
have  been  generally  filed  in  the  office  of  the 
clerks  of  all  the  towns  through  which  the 
roads  pass.  That  was  undoubtedly  the  more 
prudent  course,  as  it  saved  any  question  as 
to  the  character  of  the  property;  but  as  these 
ears  are  a  necessary  part  of  the  entire  es- 
tablishment, without  which  it  would  be  in- 
operative and  valueless,  there  can  be  no 
doubt  but  that  they  are  fixtures,  and  the  title 
thereto  will  pass  under  a  mortgage  of  the 
railroad  and  its  appurtenances.  Their 
wheels  are  fitted  to  the  rails.  They  are  con- 
stantly upon  the  rails,  and,  except  in  cases 
of  accidents  or  when  taken  off  for  repairs, 
nowhere  else.  They  are  not  moved  off  the 
land  belonging  to  the  company.  They  are 
peculiarly  adapted  to  the  use  of  the  railway, 
and  in  fact  cannot  be  applied  to  any  other 
purpose.  Farmers*  Loan  Sc  Trust  Oo.  v. 
Hendrlckson  (N.  Y.)  25  Barb.  4&i,  403,  494. 

"Fixtures,"  as  used  in  the  chapter  relat- 
ing to  railroad  corporations,  and  providing 
that  fixtures  shall  be  subject  to  mortgage. 
Include  all  rolling  stock  of  any  railroad  cor^ 
poration  organized  under  the  provisions  of 
this  article,  used  and  employed  in  connection 
with  its  railroad,  and  all  fuel  necessary  to 
the  operation  of  the  same.  Rev.  Ck>de8  N.  D. 
1899,  fi  2957. 

Btatne. 

A  Statue  placed  in  a  courtyard  before 
the  house,  on  a  base  erected  on  an  artificial 
mound  raised  for  the  purpose  of  supporting 
it,  the  statue  not  fastened  to  the  base  by 
either  clamps  or  cement,  but  resting  firmly 
on  It  by  its  own  weight,  which  was  three  or 
four  tons,  the  base  being  of  masonry  and 
the  mound  an  artificial  and  permanent  erec- 
tion raised  some  two  or  three  feet  above  the 
surrounding  land,  with  a  substantial  stone 
foundation,  is  a  fixture,  and  should  be  con- 
sidered a  part  of  the  real  estate  as  between  a 
purchaser  of  the  premises  at  a  sale  on  fore- 
closure of  a  mortgage  thereon  and  one  who 
purchased  tha  statue  at  an  execution  sale  un- 
der a  levy  thereon  as  personal  property.  Sne- 
deker  v.  Warring,  12  N.  Y.  170,  176. 

Bteam  engine* 

The  owner  of  mills  operated  by  water 
power,  for  the  purpose  of  increasing  the  pow- 
er and  enlarging  the  capacity  of  his  mills, 
had  a  steam  engine,  with  boilers,  placed  on  a 
solid  brick  foundation  resting  on  the  ground 
excavated  for  the  purpose,  and  also  placed  in 
said  mills  certain  fire  pumps,  saw  benches, 
And  saws.  Jn.a  contest,  the  plaintiff  claim- 
ing  the   property    upder    foreclosure   of   a 


mortgage  on  the  real  estate,  and  the  defend- 
ant claiming  under  chattel  mortgages  execut- 
ed by  the  owner,  who  executed  the  real  es- 
tate mortgage,  the  court  held  that  the  engine, 
boilers,  shafting,  and  gearing  were  fixtures, 
and  a  part  of  the  real  estate.  Yoorhees  v. 
McGinnis,  48  N.  Y.  278^  28fi. 

The  term  '^fixtures"  includes  a  steam  en- 
gine erected  in  a  i)ermanent  manner  in  a 
tanyard  to  facilitate  the  process  of  tanning, 
and  used  there  for  such  purpose  for  two  or 
three  years,  but  which  could  be  removed 
without  injury  to  the  building,  with  which  it 
was  connected  by  braces.  Sparks  v.  State 
Bank  and.)  7  Blackf.  469,  471. 

A  steam  engine  and  boiler,  situated  in  a 
shed  attached  to  a  two-story  building  used  as 
a  mill,  the  shed  planked  up  all  around,  so 
that  the  engine  could  not  be  removed  without 
tearing  the  planking  away,  and  the  sawmill 
attached  to  the  land  in  the  usual  way  and 
operated  by  the  engine,  are  fixtures,  and 
pass  under  a  deed  of  the  land.  Home  v. 
Smith,  11  S.  E.  378,  874^  105  N.  0.  322,  18 
Am.  St  Rep.  903; 

A  steam  engine  and  boiler,  fastened  to  a 
frame  of  timber  bedded  in  the  ground  of  a 
quartz  ledge  sufficient  to  make  it  level,  with 
a  roof  or  shed  to  protect  the  machinery,  and 
used  for  the  purpose  of  working  the  ledge, 
was  a  fixture.  Merritt  v.  Judd,  14  Cal.  59, 
61,  64. 

Where  the  owner  of  a  building  placed  an 
engine  in  the  basement  to  furnish  power  to 
tenants,  fastening  it  by  bolts  imbedded  in  a 
foundation  of  stone  and  cement  laid  in  the 
basement  fioor  for  the  purpose,  the  engine 
became  a  part  of  the  realty.  Tolles  v.  Win- 
ton,  28  Atl.  542,  63  Conn.  440. 

Where  machinery  consists  of  a  steam 
boiler  set  in  a  brick  arch,  which  rests  on  a 
stone  foundation,  and  an  engine  which  rests 
on  brick  masonry,  together  with  a  line  shaft 
adapted  to  the  shop  in  which  it  is  to  run,  and 
the  machinery  in  a  planing  mill  is  securely 
fastened  in  the  usual  manner,  such  engine 
and  machinery  were  fixtures.  Taylor  v.  Col- 
lins, 8  N.  W.  22,  24,  51  Wis.  123. 

Tools. 

■  The  term  '^fixtures"  does  not  Include 
tools.  Gordon  v.  Miller,  63  N.  B.  774.  775,  28 
Ind.  App.  612. 

Trade  fiztnres. 

Movable  fixtures  are  considered  the  per- 
sonal property  of  the  tenant,  and  when  not 
exempt  they  may  be  taken  from  the  house 
and  sold  on  process  against  him  as  goods  and 
chattels.  Accordingly  a  mortgage  by  a  ten- 
ant of  a  stock. of  goods  "and  all  fixtures  and 
utensils  in  said  store  belonging  to  the  mort- 
gagor" covered  an  iron  safe,  the  showcase, 
platform,  scales,  and  trucks,  copying  press. 
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chandelier,  and  cheese  caae^  which  were  In 
use  In  the  store  at  the  ezecntlon  of  the  mort- 
gage.   McCall  Y.  Walter,  71  Ga.  287,  290,  292. 

In  holding  that  the  word  "fixtures,"  In  a 
mortgage  covering  the  fixtures  of  a  store,  In 
the  sense  used  by  the  fmrtles,  meant  chat- 
tels of  a  permanent  nature,  in  contradistinc- 
tion from  those  kept  for  sale,  such  as  were  In- 
cident to  the  convenient  use  of  the  store,  the 
courts  say  that  chattels  known  as  "fixtures 
of  trade,"  when  placed  for  uae^  partake  of 
the  realty,  because  used  with  It  They  may 
be  attached  to  It  or  placed  upon  it  If  re- 
moved by  the  tenant  during  his  term,  they 
remain  chattels;  but,  if  left,  they  belong 
with  the  freehold  as  permanently  fixed  to  It 
Chattels  of  this  sort,  while  In  use  In  a  store, 
have  always  been  spoken  of  as  fixtures. 
Strictly,  the  word  **flxture"  relates  to  a  free- 
hold. It  refers  to  a  chattel  transformed  into 
land  by  assimilation.  Commonly,  It  refers  to 
a  chattel*  used  with  land,  that  may  be  or  be- 
come a  part  of  the  freehold  or  not  as  condi- 
tions may  require.  Sometimes  It  is  used  to 
indicate  articles  of  furnishing  or  furniture, 
necessary  or  convenient  for  the  carrying  on 
of  business,  trade,  or  manufacture.  In  con- 
trast and  to  distinguish  them  from  merchan- 
dise dealt  In  or  goods  manufactured.  Saw- 
yer V.  Long,  ao  AU.  Ill,  112,  86  Me.  641. 

Where  It  does  not  appear  whether  a 
pump  and  pipe,  balance  and  scales,  and  a 
beer  pump,  were  annexed  to  the  freehold  at 
all,  or,  If  so.  In  what  manner,  they  will  be 
considered  as  prima  fade  personal  property, 
and  not  fixtures,  and  as  such  given  to  the 
executors  or  administrators.  Hovey  t.  Smith 
(N.  Y.)  1  Barb.  872,  376. 

Tables  placed  In  a  store  building  for 
the  use  and  the  promotion  of  the  business 
there  carried  on,  but  not  attached  to  the 
building,  are  not  fixtures,  so  as  to  support  a 
subcontractor's  and  materialman's  lien.  Rln- 
zel  V.  Stumpf,  93  N.  W.  36,  87,  116  Wis.  287. 

Shelving  placed  on  the  owner's  order,  so 
as  to  conform  to  the  Inside  contour  of  a  store 
building,  and  nailed  to  the  walls  and  fioor, 
so  as  to  make  It  stationary  and  permanent, 
was  sufficiently  annexed  and  adapted  to  the 
use  of  the  building  to  constitute  a  fixture, 
and,  having  been  attached  with  that  Intent; 
to  support  the  lien  of  a  subcontractor  for  the 
materials  furnished  therefor.  Rinsel  v. 
Stumpf,  93  N.  W.  86,  87,  116  Wis.  287. 

In  modem  times,  for  the  encouragement 
of  trade,  many  things  are  now  considered  as 
personal  properly  which  seem  to  be  attach- 
ed to  the  freehold.  This  is  particularly  true 
as  between  landlord  and  tenant  for  years. 
The  tenant  may  take  away  chimney  pieces, 
or  a  cider  mill  or  press,  and  a  pump  erected 
on  the  land.  Evans  v.  McLucas,  15  S.  C.  70. 
Ralls  of  a  tramway,  laid  temporarily  for  the 
purpose  of  connecting  a  sawmill  with  a  rail- 


road, held  not  fixtures  as  to  one  upon  a  for- 
ner  of  whose  land  the  track  was  lald«  De 
Lalne  v.  Alderman,  81  S.  G.  267,  274^  9  8.  A 
950.952. 

WaUs. 

"Fixtures,'*  as  used  In  a  contract  to  fur- 
nish scenery  and  fixtures  for  a  theater,  meant 
all  the  fiUlngs  up  necessary  for  a  theater  or 
to  make  It  suitable  for  a  theater.  It  did  not 
require  the  painting  of  the  walls.  Forbes  v. 
Howard,  4  R.  I.  364,  36a 

Warehonse. 

Where  a  railroad  company  consented  to 
have  erected  upon  Its  right  of  way  a  ware- 
house to  facilitate  the  company's  business, 
the  person  erecting  the  building  might,  with- 
out damaging  the  landlord,  the  owner  in  fee, 
remove  It  at  any  time.  If  It  could  be  done  in 
such  a  way  as  not  to  Injure  the  land  itself, 
and  under  such  circumstances  the  builder 
could  also  sell  the  building.  Evans  v.  Mc- 
Lucas, 15  S.  C.  67,  70. 

Water  oonvse* 

As  used  In  1  Rev.  St  p.  514,  f  57,  pro- 
viding that  no  public  road  shall  be  laid  out 
through  any  buildings,  or  any  fixtures  or 
erections  for  the  purpose  of  trade  or  manu- 
facture, without  the  consent  of  the  owner, 
cannot  be  construed  to  include  the  channel 
by  which  water  Is  conducted  from  a  creek 
to  a  sawmill,  within  any  natural  or  fair 
meaning  of  the  term.  FeoQle  v.  Kingman,  24 
N.  Y.  559,  562. 

Wl&arf. 

A  dock  used  as  a  landing  for  a  ferry  is 
a  fixture,  velthln  the  statute  forbidding  the 
laying  out  of  any  road  through  any  erection 
or  fixture  used  for  the  purpose  of  trade,  or 
the  grounds  adjoining.  Flanders  v.  Wood, 
24  Wis.  572. 

TIXTVnBLEB     FOB     MANUFAOTUBOIG 
PUKPOSES. 

The  words  ''fixtures  for  manufacturing 
purposes,"  as  used  In  the  provision  extending 
the  right  to  a  mechanic's  lien  for  work  done 
or  materials  furnished  for  or  about  the  re- 
iwlring  of  any  fixed  machinery  or  gearing, 
or  other  fixtures  for  manufacturing  purposes, 
shall  be  construed  to  Include  any  buUdlng, 
erection,  or  construction,  of  whatever  de- 
scription, attached  or  annexed,  or  Intended  to 
be  attached  or  annexed,  to  any  land  or  tene- 
ment, and  designed  to  be  used  In  the  build- 
ing or  repairing  of  vessels,  whether  the  same 
be  permanently  attached  to  the  freehold,  or 
so  built  as  to  be  removed  from  place  to 
place,  and  only  temporarily  attached  to  the 
land,  and  whether  the  same  be  Intended  and 
designed  for  use  on  land  or  water.  Gen. 
St  N.  J.  1895,  p.  2064,  f  a 
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Act  March  11,  1863,  f  5,  providing  that 
any  addition  united  to  a  former  building,  and 
any  fixed  machinery  or  gearing  or  other  ''fix- 
tures for  manufacturing  purposes,"  shall  be 
considered  a  building  for  the  purposes  of  a 
lien,  means  trade  fixtures.  Ooddington  y. 
Beebe,  29  N.  J.  Law,  650,  66a 

FLAG. 

The  words  "flag,  standard,  color,  or  en- 
sign of  the  United  States,"  as  used  in  an  act 
prohibiting  and  punishing  the  desecration  of 
the  flag  of  the  United  States,  shall  include 
any  flag,  any  standard,  any  color,  any  ensign, 
or  any  representation  of  a  flag,  standard, 
color,  or  ensign,  or  a  picture  of  a  flag,  stand- 
ard, color,  or  ensign,  made  of  any  substance 
whatever,  or  represented  on  any  substance 
whatever,  and  of  any  size  whatever,  evident- 
ly  purporting  to  be  either  said  flag,  standard, 
color,  or  ensign  of  the  United  States,  or  a 
picture  or  a  representation  of  either  thereof, 
upon  which  shall  be  shown  the  colors,  the 
stars  and  stripes,  in  any  number  of  either 
thereof,  or  by  which  the  person  seeing  the 
same,  without  deliberation,  may  believe  the 
same  to  represent  the  flag,  or  the  colors,  or 
the  standard,  or  the  ensign  of  the  United 
States  of  America.  Ann.  Codes  &  St  Or. 
1901,  fi  2092. 

"Flagged,"  as  used  in  an  ordinance  re- 
quiring the  removal  of  snow  from  sidewalks 
except  on  streets  which  have  not  been  "flag- 
ged," does  not  determine  the  extent  to  which 
the  sidewalk  is  covered.  The  test  is  wheth- 
er there  is  a  substantial  and  suitable  flag- 
ging, furnishing  a  convenient  and  sufficient 
mode  of  travel  to  pedestrians.  Thus  a  side- 
walk with  nuestone  four  feet  in  width  is 
flagged,  though  the  whole  surface  of  the  side- 
walk is  not  covered.  Ctty  of  New  York  v. 
Brown,  57  N.  Y.  Supp.  742,  748,  27  Misc.  Rep. 
218  (citing  In  re  Garvey,  77  N.  Y 


FLAOOIKO.  -^ 

As  paving,  see,  also,  "Pave— Pavement" 

"Flagging"  is  a  pavement  of  flag  stones. 
City  of  Roanoke  v.  Harrison  (Va.)  19  8.  E. 
179,  180. 

"Flagging"  is  one  species  of  pavement, 
to  wit  a  paving  with  flat  stones,  and  is  more 
peculiarly  adapted  and  generally  used  in 
paving  the  sidewalks,  or  that  part  of  the 
street  set  apart  for  the  use  of  pedestrians, 
and  perhaps  it  may  be  suitable  in  some  cases 
for  carriageways;  but  wherever  used,  it  is 
a  pavement  and  a  relaying  of  flags  is  a  pav- 
ing* of  the  portion  of  the  street  so  reflaggedL 
In  re  Phillips,  60  N.  Y.  16»  2L 


FLANKING. 

"Flanking"  is  simply  permitting  a  tow  to 
float  down  stream  with  the  current  along  the 


channel,  v^ithout  any  assistance  from  tfat 
towboat,  which  in  fact  instead  of  propelling 
the  tow,  controls  its  movements  by  reversing 
its  engines  and  backing  with  such  speed  as 
will  give  to  it  the  control  of  the  tow  without 
overcoming  entirely  the  force  of  the  current 
The  George  Shiras  (U.  S.)  61  Fed.  800,  801, 

9  a  a  A.  61L 
FLAT. 

The  term  "flat**  when  used  in  a  state- 
ment that  bonds  are  sold  flat  means  that 
they  are  sold  for  a  price  which  includes  ac- 
crued interest  Hemenway  v.  Hemenway, 
184  Mass.  446,  448. 

TULT  STEEL  WIBB. 

"Flat  steel  wire,  or  sheet  steel  in  strips/* 
as  used  in  TarifT  Act  Oct  1,  1890,  par.  148, 
includes  strips  of  steel,  8  inches  wide,  from 
100  to  260  feet  long,  and  less  than  .026  of 
an  inch  in  thickness,  which  have  been  shaped 
by  passing  through  cold  rolls.  United  States 
V.  WethereU  (U.  S.)  66  Fed.  987,  18  0.  a  A. 
264. 

FLATS. 

Flats  have  always  been  deemed  an  ap- 
purtenance to  the  adjoining  river  front  and 
they  pass  with  it  in  a  conveyance,  if  not  ex- 
pressly excluded.  Jones  v.  Janney  (Pa.)  8 
Watts  &  S.  436,  448»  42  Am.  Dec.  809;  Sal- 
tonstall  V.  Proprietors  of  Long  Wharf,  61 
Mass.  (7  Gush.)  196,  200. 

Any  boundary  at  tide  water,  by  what- 
ever name^  whether  sea,  harbor,  or  bay,  in- 
cludes the  land  below  the  high-water  mark, 
as  far  as  the  grantor  owns;  but  a  boundary 
of  that  land,  whether  described  as  shore, 
beach,  or  flats,  excludes  it  Oity  of  Boston 
Y.  Richardson,  96  Mass.  (18  Allen)  146,  166. 

The  word  "flat"  when  used  as  descrip- 
tive of  anything  respecting  an  arm  of  the 
sea,  means  a  level  place  over  which  the  water 
stands  or  flows.  Glhurch  v.  Meeker,  84  Conn. 
421,  424. 

As  land  between  lilgrh  aind  low  tide* 

Mr.  Justice  Story,  in  Thomas  v.  Hatch, 
28  Fed.  Gas.  946,  deflnes  "flats'*  to  be  the  spa- 
ces between  the  margin  of  the  water  at  a 
low  stage.  State  of  Alabama  v.  State  of 
Georgia,  64  U.  S.  (28  How.)  606,  618,  16  L. 
Ed.  666. 

"Flats"  are  deflned  to  be  a  peculiar  kind  of 
right  situate  in  the  bed  of  a  navigable  river, 
where  the  tide  flows  and  reflows,  wliich  is 
covered  by  water  at  high  tide  and  left  bare 
at  low  tide.  While  covered  with  water  they 
are  part  of  the  river,  in  which  the  public  has 
the  right  of  navigation,  fishing,  passing  and 
repassing,  and  in  many  Instances  they  are 
not  capable  of  being  reclaimedt  except  by 
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wlwryes  or  piers.    Jones  r.  Janney  (Pft.)  8 
Watts  &  S.  486»  443,  42  Am.  Dec  309. 

As  m  plaea  wadmr  shallow  wstmr* 

*Tlie  term,  when  nsed  as  descriptiYe  of 
anything  respecting  an  arm  of  the  sea,  means 
a  level  place  over  which  the  water  stands  or 
flows."    Church  v.  Meeker,  34  Conn.  421,  424. 

In  Gen.  St  tit  23,  f  2,  which  provides 
that  whoever  shall  first  make  a  weir  for 
catching  flsli  on  any  flat  within  any  river, 
cove,  or  harbpr  shall  not  be  interrupted  in 
the  enjoyment  of  it  by  any  other  person,  etc, 
"flat"  means  some  place  or  places  within  a 
river,  cove,  creek,  or  harbor,  where  fish  may 
be  taken.  It  implies,  therefore,  that  It  most 
be  a  place  more. or  less  under  water;  a  place 
not  navigable  with  safety  by  ordinary  ves- 
sels, on  account  of  the  shallowness  of  the 
watier ;  a  shallow  or  shoal  water.  Stannard  v. 
Hubbard,  34  Conn.  370,  370. 

FLATTERY. 

."Fiattery,"  as  the  term  is  nsed  in  the 
statement  that  seduction  must  be  accomplish- 
ed by  means  of  temptation,  deception,  arts, 
or  flattery,  is  an  effort  to  influence  another 
by  the  use  of  false  or  excessive  praise, — ^in- 
sincere eomplimentary  language,  or  conduct 
Hall  V.  State,  32  South.  750,  758, 134  Ala.  00 ; 
Suther  r.  State,  24  South.  43,  46,  40^  118  Ala. 
8& 

FLAX. 

An  insurance  policy  on  grain  in  stacks 
and  granary  on  the  farm  will  be  held  to  cover 
flax;  flax  coming  to  a  certain  extent  within 
the  definition  of  grain.  Hewitt  v.  Water- 
town  Ins.  Co.,  7  N.  W.  596,  55  Iowa,  823,  824, 
39  Am.  Rep.  174. 

Flax  is'  grain,  within  the  provisions  of 
Gen.  St  1894,  §  7645,  relating  to  the  storage 
of  grain  in  warehouses.  State  v.  Cowdery,  81 
^.  W.  750.  761,  79  Minn.  94,  48  L.  R.  A.  92. 

IXAX  FACTOBtI 

Within  the  meaning  of  a  policy  insuring 
a  building  as  a  "flax  factory,"  the  erection 
therein  and  operatioh  of  machinery  for  the 
manufacture  of  rope  is  authorized;  it  being 
the  usual  part  of  the  business  of  a  flax  fac- 
tory and  within  the  definition  of  the  term. 
Aurora  Pite  Ins.  Co.  v.  Eddy,  65  IlL  213,  221. 

FLEE  FROM  JUSTICE. 

In  extradition  laws,  see  ''Fugitive  from 
Justice." 

'fFleelng  from  Justice,'^  within  the  mean- 
ing of  the  act  of  Congress  requiring  eilminal 
prosecudona  to  be  had  within  two  years,  ex- 


cept in  the  case  of  persons  fleeing  from  Jus- 
tice; means  to  leave  one's  home,  residence,  or 
known  place  of  abode  within  the  district,  or 
to  conceal  one's  self  therein,  with  intent  in 
either  case  to  avoid  detection  or  punishment 
for  «ome  public  offense  against  the  United 
States.  United  States  v.  (VBrian  <U.  &)  27 
Fed.  Cas.  212,  213. 

Gantt's  Dig.  I  1060,  providing  that  the 
limitations  of  certain  preceding  sections  shall 
not  avail  to  any  person  who  shall  flee  from 
justice,  does  not  mean  that  a  defendant  must 
leave  the  state  to  constitute  a  fleeing  from 
justice  within  the  meaning  of  the  statute. 
It  is  sufficient  that  he  absconded  from  his 
home,  his  known  place  of  abode,  and  secreted 
himself  in  another  county,  to  avoid  arrest 
and  prosecution  for  the  offense.  Lay  v.  State. 
42  Ark.  105,  lia 

To  constitute  fleeing  from  justice,  within 
the  meaning  of  Rev.  St  §  1045  [U.  S.  Comp. 
St  1901f  p.  726],  providing  that  the  three^year 
limitation  flxed  by  the  previous  sections  of 
all  prosecutions  for  a  criminal  offense  should 
not  apply  to  one  so  fleeing,  an  intent  to  avoid 
the  justice  of  the  United  States  is  not  neces- 
sary; an  intent  to  avoid  the  justice  of  the 
state  having  criminal  jurisdiction  ovor  the 
same  territory  and  the  same  act  being  sufli- 
cient,  and  in  the  Constitution,  laws,  and  tresi- 
ties  of  the  United  States  the  words  "fleeing 
from  justice"  or  •'fugitives  from  justice"  as 
of  themselves  implying  flight  from  justice  of 
nation  only.  Streep  v.  United  States,  16  Sup. 
Ct  244,  245,  160  U.  S.  128,  40  L.  Ed.  865. 

The  expression  "fleeing  from  justice," 
as  used  in  the  crimes  act  (1  Stat  119),  pro- 
viding that  the  limitations  against  the  prose- 
cution for  .criminal  offenses  shall  not  extend 
to  any  person  fleeing  from  justice,  does  not 
apply  to  the  mate  of  a  whale  ship  who  com- 
mits a  crime  on  the  high  seas  and  does  not 
return  tp  the  United  States  for  the  entire  pe- 
riod of  limitations,  and  hence  a  prosecution 
for  the  offense  is  barred.  United  States  v. 
Brown  (U.  S.)  24  Fed.  Cas.  1263,  1264. 

Act  Cong.  April  80,  1790,  §  81  (1  Stat 
112),  providing  for  two-year  limitation  for 
tlie  prosecution  of  a  misdemeanor,  provided 
'*that  nothing  herein  contained  shall  extend 
to  any  person .  or  persons  fleeing  from  jus- 
tice," includes  a  defendant  who,  after  the 
commission  of  the  offense,  left  the  district 
within  which  it  was  committed  within  two 
years,  with  intent  to  avoid  detection  or  pun- 
ishment for  the  offense,  though  he  might  at 
various  other  periods  within  the  two  years 
have  been  arrested  in  the  United  States. 
Held,  that  "fleeing  from  justice"  means  not 
merely  a  'fleeing  at  the  .date  of  the  statiite, 
or  at  the  time  of  the  arrest  of  the  offender, 
nor  at  the  time  of  flndlng  the  Indictment 
Having  once  fled,  he  is  a  person. fleeing  ffom; 
justice,  and  has  lost  the  beneflt  of  the  limita- 
tl6il'  f dttfvfer.    it  in  any  case  a  retmrh  would 
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restore  the  benefit,  It  must  be  a  Bmrender  of 
blmself  Into  the  handB  of  justice.  United 
States  y.  White,  28  Ped.  Gas.  568,  569. 

The  phrase  'Seeing  from  justice,**  in  Rev. 
St  U.  S.  §  1045  [U.  S.  Comp.  St  1901,  p.  726], 
relating  to  the  limitation  of  criminal  prosecu- 
tions, is  not  restricted  to  cases  in  which  in- 
dictments have  actually  been  found ;  so  that, 
if  a  person  under  indictment  for  one  crime, 
but  guilty  of  seyeral,  flees  from  the  jurisdic- 
tion, the  statute  will  not  constitute  a  bar  to 
prosecution  for  such  other  crimes  after  three 
years  without  indictment  found.  Howgate  y. 
United  States,  7  App.  D.  G.  217,  247. 

"A  fleeing  from  Justice/'  within  the  stat- 
ute of  limitations,  is  nothing  more  than  a 
going  out  of  the  jurisdiction  to  avoid  prose- 
cution. "It  makes  no  difference  whether  a 
prosecution  Is  commenced  or  not"  United 
States  y.  Smith  (Conn.)  4  Day,  121,  125,  27 
Ped.  Gas.  115a 

''Pleeing  from  justice,"  as  used  In  the 
Missouri  statute  of  limitations,  includes  ab- 
sence for  the  purpose  of  avoiding  arrest  or 
escaping  prosecutioD.  State  y.  Washburn,  48 
Mo.  240,  241. 

FLEECES. 

"Pleeces,  yam,  and  cloth,"  within  the 
meaning  of  a  statute  exempting  from  execu- 
tion ten  sheep,  their  fleeces,  and  the  yarn  or 
cloth  manufactured  from  the  same,  is  to  be 
construed  as  including  fleeces,  yam,  and  cloth 
equal  in  amount  to  that  grown  on  ten  sheep, 
even  though  the  debtor  never  owned  the  sheep 
on  which  the  wool  was  grown.  Hall  v.  Penney 
(N.  y.)  11  Wend.  44,  45,  25  Am.  Dec.  601; 
Brackett  y.  Watkins  (N.  Y.)  21  Wend.  68,  69. 

FLEEING  BEFORE  ARREST. 

As  used  In  Gode  1892,  f  1387,  providing 
a  reward  for  the  arrest  of  any  one  who  has 
killed  another  and  is  fleeing  or  attempting  to 
flee  before  arrest,  the  term  "arrest"  refers  to 
an  arrest  for  the  offense  arising  from  the  kill- 
ing of  another,  and  the  term  "fleeing  before 
arrest"-  means  the  fleeing  of  one  who  has 
killed  another  before  arrest  for  the  offense 
arising  from  that  killing;  so  that  where  one 
who  wounded  another,  while  his  victim  was 
still  alive,  was  arrested  and  tried  for  assault 
with  intent  to  kill,  and  discharged,  and,  on 
his  victim's  subsequently  dying,  fled,  one  who 
then  arrested  him  for  the  offense  of  killing 
his  victim  was  entitled  to  the  reward.  New- 
ton Gounty  y.  Doolittle,  18  South.  451,  72 
Miss.  929. 


FLEEING  HOMICIDE. 

One  may  be  said  to  be  a  'Seeing  homi- 
cide*' when  he  has  inflicted  a  mortal  wound. 


mthougb  the  wounded  party  may  not  at  the 
time  he  flees  be  dead«  Newton  Gounty  y 
Doolittle,  18  South.  451,  452,  72  Miss.  929. 

FLESH. 

Under  P.  L.  1860,  p.  401,  f  69.  declaring 
the  selling  or  exposing  for  sale  of  the  "flesh 
of  any  diseased  animal  or  other  unwholesome 
flesh,  knowing  the  same  to  be  diseased  or 
unwholesome,"  to  be  a  misdemeanor,  a  drover 
who  sells  to  a  butcher  a  live  steer  admittedly 
and  visibly  diseased  is  guilty,  since  the  word 
"flesh"  means,  and  always  meant,  both  live 
flesh  and  dead  flesh.  Gonunonwealtti  y.  Horn, 
13  Pa.  Go.  Gt  B.  164,  166,  2  Pa.  Dlst  B.  487, 
488.  Under  a  contract  in  which  one  of  the 
parties  agreed  to  pay  the  other  10  cents  per 
pound  on  each  and  every  pound  of  "flesh 
gained"  by  cattle  of  the  former  which  are 
contracted  to  be  kept  by  the  latter,  it  was 
held  that  payment  was  to  be  made  for  each 
pound  of  weight  gained.  Winch  y.  Baldwin, 
28  N.  W.  62,  64^  68  Iowa,  764. 

FLIGHT. 

Where  a  defendant  was  shown  to  have 
left  the  town  on  a  day  after  the  robbery.  If 
his  conduct  was  induced  by  fear  of  an  arrest 
then  it  was  a  flight  from  Justice  and  Is  strong 
presumptive  evidence  of  guilt ;  but  If  his  go- 
ing was  the  carrying  out  of  a  long  determined 
purpose,  hastened  by  matters  unconnected 
with  the  crime,  his  journey  was  not  a  flight, 
and  furnished  no  presumption  of  guilt  Unit- 
ed States  y.  Gaudier  (U.  S.)  65  Ped.  308,  812. 

FLOAT. 

A  float  is  two  or  more  rafts  attached  to- 
gether, prepared  by  proper  fastenings  and 
suitable  arrangement  to  withstand  the  winds 
and  waters.  Tome  v.  Pour  Gribs  of  Lumber 
(U.  S.)  24  Ped.  Gas.  18,  2a 

*The  master  of  a  float  which  includes 
every  boat  vessel,  raft,  or  floating  thing  nav- 
igable on  a  canal,  meeting  another  float,  shall 
turn  to  the  right,  so  as  to  be  wholly  on  the 
right  side  of  the  center  of  the  canal."  Laws 
1894,  c  338,  §  1G6 ;  Wagner  v.  Buffalo  &  B. 
Transit  Go.,  69  N.  Y.  Supp.  113,  117,  59  App. 
Dlv.  419. 

The  term  "floaf  within  Gen.  St  1878, 
c.  82,  §§  1,  78,  is  not  limited  to  actual  floating 
in  streams  which  are  capable  of  floating  logs 
without  artificial  aid,  but  includes  such 
streams  as  with  artificial  contrivances  and 
with  the  means  ordinarily  employed  are  ca- 
pable of  floating  logs.  Merriman  y.  Bowen, 
23  N.  W.  843,  33  Minn.  455. 

As  displaced  ore* 

*n6at'*  is  those  pieces  of  ore  which  have 
become  detached  and  broken  loose  from  the 
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mother  lode  and  'Voated'*  down  hill. 

nott  T.  ShanghnneB«79  7  Pac  82,  84»  2  Idaho 

(Hash.)  122. 

Am  laad  grant.  , 

"Float**  Is  a  term  applied  to  a  grant  of 
land  by  the  government,  the  land  not  having 
been  specifically  selected;  that  Is,  a  general 
grant  of  a  certain  amount  of  land,  which  Is 
to  be  selected  In  the  future  by  the  grantee. 
United  States  v.  Central  Paa  B.  Co.  (U.  S.)  26 
Fed.  479,  480;  United  Land  Ass'n  t.  Knight 
(Cal.)  23  Pac.  267,  270. 

A  float,  as  applied  to  a  grant  of  public 
lands.  Is  a  grant  of  quantity  only  within  a 
larger  tract,  to  be  located  by  the  consent  of 
the  government  before  It  can  attach  to  any 
spedflc  land.  Hays  t.  Stelger,  18  Pae  670, 
67%  76  CaL  050. 

Floats  are  grants  of  a  quantity  of  land 
to  be  located  within  a  certain  tract  or  terri- 
tory, whether  of  limited  extent,  marked  by 
certain  bounds,  or  anywhere  in  the  state. 
United  States  v.  McLaughlin,  8  Sup.  Gt  1177, 
1190,  127  U.  S.  428,  82  L.  Bd.  218. 

''Floaf*  Is  the  term  applied  to  a  grant  of 
lands  along  the  line  of  a  railroad,  which  had 
not  been  located.  In  aid  of  such  railroad,  the 
title  of  which  was  necessarily  an  Imperfect 
one,  because,  until  the  lands  were  identified 
by  the  definite  location  of  the  road,  it  could 
not  be  known  what  specific  lands  would  be 
embraced  in  the  sections  named.  Wisconsin 
Cent  R.  Co.  y.  Price  County,  10  Sup.  Ct  841, 
846,138U.  S.496»88L.Ed.687. 

"Float"  is  the  term  used  to  designate  the 
right  of  a  railroad  company  to  select  lands 
within  certain  limits,  to  take  the  place  of 
lands  granted  to  the  railroad  company  in  its 
aid  which  have  been  lost  by  previous  appro- 
priation, which  attaches  to  no  specific  tracts 
until  the  selection  is  actually  made  in  the 
manner  prescribed  by  law.  Elllng  y.  Thex- 
ton,  16  Pac  981,  984,  7  Mont  880. 

Until  definite  location  of  land  covered  by 
the  general  route  of  a  railroad  to  whom  there 
had  been  a  grant  of  public  lands,  a  particular 
section  of  land  was  a  "fioat";  that  is,  at 
large.  Nelson  v.  Northern  Pac.  R.  Co.,  28 
Sup.  Ct  802,  806,  188  U.  a  108,  47  L.  Bd.  406. 

A  grant  of  ten  sections  to  the  mile  out 
of  any  swamp  lands  then  belonging  to,  or  that 
might  thereafter  belong  to,  the  state,  without 
any  limitations  or  restrictions  as  to  sections 
or  locality,  being  a  grant  of  a  certain  quan- 
tity out  of  a  larger  quantity  of  land,  is  what 
is  termed  in  land-grant  law  a  "float"  Min- 
neapolis &  St  C.  R.  Co.  V.  Duluth  ft  W.  R. 
Co.,  45  Minn.  104,  110,  47  N.  W.  464,  466. 


A  float  is  a  stationary  craft  kept  tor  the 
purpose  of  receiving  goods  brought  up  the 


river  by  boats,  and  is  not  in  any  proper  legal 
sense  a  warehouse.  BCiUer  v«  Steam  Nay,  Oou 
(N.  Y.)  18  Barb.  861,  863. 

TLOATABLE  STREAM. 

A  floatable  stream  is  a  stream  capable  of 
valuable  use  in  bearing  the  products  of  mines, 
forests,  and  tillage  of  the  country  it  traverses 
to  mills  and  markets.  Owaltney  v.  Scottish 
Carolina  Timber  &  Land  Co.,  16  S.  B.  692, 693, 
111  N.  C.  547 ;  McLaughlin  v.  Hope  Mills  Mfg. 
Co.,  9  S.  B.  807,  809,  108  N.  a  lOa 

The  term  'beatable  stream"  is  used  to 
designate  a  stream  which  is  of  sufficient  ca- 
pacity to  float  logs,  rafts,  etc.,  though  not 
large  enough  to  be  considered  technically  a 
navigable  stream.  Such  a  stream  Is  a  public 
highway.  Gerrish  v.  Brown,  51  Me.  256,  260, 
81  Am.  Dec.  569. 

The  term  "floatable  stream"  Is  used  in 
the  United  States  to  designate  a  class  of  nav- 
igable streams  of  such  a  character  that, 
though  they  are  not  navigable  for  boats  or 
lighters,  they  may  be  used  for  bearing  logs, 
or  the  products  of  mines  and  tillage  of  the 
•country  they  traverse,  to  mills  or  markets. 
Qaston  v.  Mace^  10  8.  B.  60,  62,  88  W.  Ya.  14^ 
5L.B.A892,25Am.St  R^.  848;  Allison 
v.  Davidson  (Tenn.)  89  S.  W.  906,  907. 

A  floatable  stream  is  one  not  navigable 
for  craft  of  any  kind  at  ordinary  water,  but 
which  is  used  to  float  logs  to  mills  or  mar- 
kets lower  down  at  certain  seasons  of  high 
water;  and  in  order  to  constitute  a  stream 
a  floatable  one  the  rises  of  water  must  be  at 
recurring  seasons  during  each  year  with  tol- 
erable regularity.  They  must  not  be  pro- 
duced by  artificial  means,  but  must  be  habits 
of  the  stream  produced  by  natural  causes,  to 
be  known  and  to  be  anticipated,  and  on  which 
prudent  business  men  might  make  Invest- 
ments with  the  hope  of  reasonable  returns. 
Parker  y.  Hastings,  81  &  B.  838,  884^  123  N. 
a671. 

FZfOATIHO  OEBT  OB  I1IDEBTED1IE88. 

Under  Laws  1875»  e.  517,  authorising  the 
settlement  of  the  fioatlng  debt  of  the  village 
of  S.,  the  term  ""fioatlng  debt"  only  Includes 
the  '"unpaid  legally  authorised  obligations  of 
the  village."  Cooke  v.  Village  of  Saratoga 
Springs  (N.  Y.)  28  Hun.  56,  59.    . 

The  words  '"fioatlng  indebtedness"  have  a 
clear  and  well-understood  meaning  in  the 
conmierdal  world.  They  do  not  mean  void  pa- 
per semblances  of  obligations,  which  neither 
create  nor  evidence  a  debt  They  mean  ""that 
mass  of  lawful  and  valid  claims  against  the 
corporation  for  the  payment  of  which  there 
is  no  money  in  the  corporate  treasorj  spe- 
cifically designated,  nor  any  taxation  or  other 
means  of  providing  money  to  pay,  particu- 
larly provided."     City  of  Huron  y.  Second 
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Ward  Say.  Bank  (U.  S.)  86  Fed.  272,  276,  80 
C.  aA.88,49L.R.A.634  (citing  People  T. 
Wood,  71  N.  Y.  Sn.  874). 

A  stlpulatloii  In  an  action  to  recoyer  on 
municipal  bonds  Btated  that  it  was  agreed 
that  the  floating  indebtedness  of  the  munici- 
pality exceeded  the  sum  in  which  the  mu- 
nicipality was  allowed  to  become  indebted. 
It  was  held  that  the  use  of  the  words  '^float- 
ing  indebtedness"  indicated  that  the  indebt- 
edness was  at  the  highest  evidenced  by  out- 
standing warrants.  German  Ins.  Ck>.  y.  Oity 
of  Manning  (U.  S.)  05  Fed.  597,  610. 

The  term  'boating  debt,**  in  a  statute 
authorizing  a  city  to  issue  bonds  for  the  pur- 
pose of  paying  off  the  present  floating  debt 
of  the  city,  is  used  to  distinguish  indebtedness 
to  be  provided  for  from  the  bonded  debt  of 
the  city,  which  is  in  its  nature  fixed,  and  for 
the  time  it  has  to  run  permanent  State  y. 
Faran,  24  Ohio  St  686,  541. 

The  Bncydopeedia  Britannica,  under  the 
title  of  "national  debt,"  in  drawing  the  dis- 
tinction between  a  '*funded  debt*'  which  term 
is  said  to  apply  to  a  debt  which  is  recognized 
at  least  as  quasi  permanent  and  for  the  pay- 
ment of  the  interest  on  which  legal  provision 
is  made,  says  that  "unfounded  or  floating  debt, 
on  the  other  hand,  means  strictly  loans  for 
which  no  permanent  provision  requires  to  be 
made,  which  have  been  obtained  for  tempo- 
rary purposes,  with  the  intention  of  paying 
them  off  within  a  brief  period.  Exchequer 
and  treasury  bills  are  included  in  this  cate- 
gory, and  such  other  moneys  in  the  hands  of 
a  government  as  it  may  be  required  to  reim- 
burse at  any  moment**  People  v.  Carpenter, 
52  N.  T.  Supp.  781,  786,  81  App.  Div.  608. 

SXOATINO  DOCK. 

As    building,    see    'building   (In    Uen 

Laws).** 
As  flxture,  see  •'Fixture.** 
As  warehouse,  see  "Warehouse.** 

FLOATINO  DBT  BOOK. 

As  ship  or  vessel,  see  "YesseL** 

FLOATINO  IXBVATOB. 

A  floating  elevator,  constructed  from  a 
canal  boat  upon  which  had  been  built  an  ele- 
vating apparatus  for  hoisting  grain,  is  a  ship 
or  vessel,  and  as  such  subject  to  maritime 
lien.  The  Hezekiah  Baldwin  (U.  S.)  12  Fed. 
Gas.  88. 

Floating  elevators  are  primarily  boats. 
Some  are  scows,  and  have  to  be  towed  from 
place  to  place  by  steam  tugs;  but  the  ma- 
jority are  propellers.  When  the  floating  ele- 
vator arrives  at  the  ship  and  is  made  fast 
alongside  of  it,  the  canal  boat  carrying  the 
grain  is  made  fast  on  the  other  side  of  the 
8Wds.  &P.— 64 


elevator,  and  the  grain  is  by  machinery  dis- 
charged into  the  ship.  Budd  v.  People  of 
New  Yoi^  148  U.  S.  617,  629,  8  Sup.  Gt  471, 
86  L.  Ed.  247. 

FLOATING  WKABF* 

As  a  boat,  see  "Boat** 

As    building,    see    "Building    (In    Lien 

Laws).** 
As  vessel,  see  "YesseL** 

FLOGGINa 

Flogging,  which  is  abolished  as  a  pun- 
ishment in  the  navy  or  in  vessels  of  com- 
merce, is  corporal  punishment  by  stripes  in- 
flicted with  a  cat  or  Any  punishment  which 
in  substance  or  effect  amounts  thereto.  The 
particular  form  of  the  instrument  is  not  ma- 
terial, and  it  is  the  kind,  and  not  the  de- 
gree, of  punishment  which  is  forbidden.  If 
punishment  by  stripes  inflicted  with  a  rope 
is  in  substance  and  effect  the  same  kind  of 
punishment  as  the  punishment  of  flogging 
with  a  cat  it  ia  prohibited  by  law.  United 
States  y.  Gutler  (U.  &)  26  Fed.  Gas.  740. 


FLOOD. 

See  "Extraordinary  Floodi^;  ''Ordinary 

Floods." 
Am   an    accident;    see    "Accident— Acci> 

dental.*' 

A  flood  is  deflned  by  Webster  to  be  "a 
great  flow  of  water;  a  body  of  moving  wa- 
ter; a  body  of  water  rising,  swelling,  and 
overflowing  land  not  usually  covered  with 
water;  an  inundation;  a  great  body  or 
stream  of  any  fluid  or  substance.'*  It  is  es- 
sentially different  from  a  storm  or  tempest 
Stover  V.  Ins.  Go.  (Fa.)  8  Phila.  88,  42. 

FLOOR. 

The  word  ''floor,**  as  used  in  the  lease- 
of  a  first  floor  of  a  building,  means  a  sec- 
tion of  the  building  between  horizontal 
planes,  and  naturally  includes  the  walls.  The 
apparent  intention  of  the  lease  is  to  separate 
a  section  of  the  building  as  a  distinct  tene- 
ment The  words  "first  fioor"  define  a  floor 
in  particular  boundaries,  and  there  is  noth- 
ing to  flx  the  lateral  boundaries,  except  the 
boundaries  of  the  building.  In  this  respect 
the  words  differ  somewhat  from  the  word 
"room."  The  word  "room"  includes  a  de- 
scription of  a  perpendicular  wall,  as  well 
as  the  horizontal  plane  which  bounds  a  por- 
tion of  the  house  described  by  it  and  in- 
cludes the  outside  or  lateral  walls,  at  least 
when  they  constitute  the  walls  of  another 
room,  as  clearly  as  the  words  "flrst  floor" 
exclude  the  flooring  of  the  floor  above  it 
The  floor  of  the  building  in  the  lease  must 
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be  held  to  Include  the  entire  front  wall  of 
the  lower  part  of  the  building.  Lowell  v. 
Strahan,  12  N.  E.  401,  404,  145  Mass.  1,  1 
Am.  St  Bep.  422. 

FI.OOBCI.OTH  CAKVA8. 

Floorcloth  canvas  "is  a  canvas  used  ex- 
clusively for  the  manufacture  of  floor  oil- 
cloth. It  has  a  harder  twist,  is  heavier,  is 
a  more  expensive  article  than  l^urlaps,  and 
is  not  calendered  as  burlaps  are."  The  terms 
"floor  cloth  canvas"  and  "oilcloth  founda- 
tions," as  used  in  Act  June  6,  1872,  f  4, 
imposing  a  duty  on  such  materials,  are  con- 
vertible terms  designating  the  same  article. 
Arthur  y.  Gumming,  91  U.  S.  362,  364,  23  L. 
Bd.  438. 


FLORIDA  WATER. 

"Florida  water"  is  a  drug  or  medidne, 
within  Pen.  Code,  arts.  186,  187,  prohibiting 
the  sale  of  merchandise  on  Sunday,  except 
drugs  and  medicine;  it  being  used  as  a 
deodorant  in  a  sick  room,  and  as  a  remedial 
agent  in  alleviating  pain  and  sick  headache. 
Todd  T.  States  30  Tex.  App.  667,  668»  18  S. 
W.  642. 


FLOTSAM. 

When  a  ship  is  sunk  or  otherwise  per- 
ishes, and  the  goods  float  upon  the  sea,  this 
is  flotsam.    Lacaze  v.  State  (Pa.)  Add.  59,  64. 


FLOUR. 

See  "Mixed  Flour";  ''Patent  Flour." 

"Flour  is  the  product  from  grain,  both 
ground  and  bolted.  The  making  of  flour  con- 
sists in  both  grinding  the  grain  and  bolting 
the  meaL"  Washington  Mut  Ins.  Oo.  v.  Mer- 
chants' &  Manufacturers'  Mut  Ins.  Co.,  6 
Ohio  St  450,  486. 

The  term  "flour,"  within  the  meaning 
of  the  statute  exempting  all  necessary  meat, 
fish,  flour,  and  vegetables  actually  provided 
for  family  use,  does  not  include  wheat  Sals- 
bury  V.  Parsons  (N.  Y.)  36  Hun,  12, 17. 

"Flour,"  as  used  In  Code  Civ.  Proc.  f 
1390,  subd.  4,  which  exempts  from  sale  un- 
der execution  all  necessary  meat,  fish,  flour, 
and  vegetables  actually  provided  for  family 
use,  includes  Indian  com  meal.  Lashaway 
V.  Tucker,  15  N.  Y.  Supp.  490,  61  Hun,  6. 

FLOUBINO  MUX. 

The  terms  "mill"  and  "flouring  mill"  in- 
clode  the  machinery  necessary  for  the  opera- 
tion of  the  same^  as  well  as  the  buildings. 
Cook  T.  Condon*  61  Pac  587»  589,  6  Kan.  App. 
574. 


'  Within  a  policy  of  fire  insurance  insur- 
ing a  stock  of  flour,  grain,  and  cooperage 
contained  in  a  stone  and  brick  steam  flour- 
ing mill,  prohibiting  the  buildings  or  any 
part  from  being  used  for  any  trade,  business, 
or  vocation  declared  hazardous,  among  which 
were  specified  gristmills  and  mUls,  manu- 
factories, or  mechanical  operations  requir- 
ing fire  heat,  the  term  ''flouring  mill"  con- 
strued in  its  most  restricted  meaning,  is  to 
say  the  least  a  mill  used  for  grinding  one 
kind  of  grain  for  food,  to  wit,  wheat  A 
flouring  mill,  if  it  grind  nothing  but  wheat, 
is  still  a  mill  used  for  grinding  grain  for  food. 
Whether  a  fire  kiln  for  drying  com  in  con- 
nection with  the  grain  mill,  as  well  as  the 
question  whether  the  use  of  the  com  mill  it- 
self was  an  incident  to  or  an  ordinary  and 
appropriate  part  of  the  business  of  a  flom> 
ing  mill,  is  a  question  of  fact  for  the  jury, 
and  not  for  the  court  At  this  day  there 
should  be  no  uncertainty  as  to  the  distinctive 
signiflcance  of  the  terms  "flouring  mill"  and 
"grist  mill."  Flour  is  the  product  of  grain, 
both  ground  and  bolted,  while  meal  is  the 
pulverized  grain,  ground,  but  not  bolted.  The 
making  of  flour,  therefore,  consists  of  grind- 
ing the  grain  and  bolting  the  meal,  while 
the  making  of  meal  consists  of  the  simple 
process  of  grinding.  The  grinding  or  grist 
mill,  therefore,  is  an  essential  part  of  all 
flouring  mills,  while  the  bolting  apparatus  is 
not  an  indispensable  part  of  a  grist  mill. 
Washington  Mut.  Ins.  Co.  v.  Merchants'  & 
Manufactureis'  Mut  Ins.  Co.,  6  Ohio  St  450, 
480. 

FLOW. 

See  "Natural  Flow.^^ 

One  of  the  deflnitions  of  the  verb  "flow," 
given  by  lexicographers,  is  to  rise,  as  the  tide. 
Hence  the  rise  in  a  river  caused  by  the  back- 
ing up  of  its  water  by  the  rising  of  the  tide 
at  its  mouth,  brings  it  within  the  ebbing  and 
flowing  of  the  tide.  People  v.  Tibbetts^  19 
N.  Y.  523,  527  (citing  Worcester's  Diet). 

The  word  "flowing,"  as  used  in  a  deed 
conveying  to  the  grantee  rights  in  a  dam 
and  the  right  of  flowing  a  pond,  meant  such 
a  flowing  as  was  incident  to  the  maintenance 
of  the  then  existing  dam,  and  not  a  greater 
flowing  by  the  constraction  of  a  different 
dam.  Bennett  v.  Kennebec  Fiber  Co.,  32 
AtL  800,  801,  87  Me.  162. 

FLOWAOE. 

The  right  of  flowage,  as  given  by  the  mill 
acts  to  the  mill  owner,  does  not  mean  that 
of  flowing  or  making  any  other  direct  use 
of  his  neighbor's  land  adjacent  to  the  stream 
above  his  own,  but  only  means  the  right  to 
raise  a  dam  on  his  own  land  to  a  height  suf- 
ficient to  raise  a  suitable  bed  of  water  and 
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to  continue  the  same  to  his  own  best  adran- 
tage,  although  the  land  of  another  Is  thereby 
flowed.  Isele  y.  Arlington  Five  Gents  Say. 
Bank,  135  Mass.  142,  143  (citing  Fitch  y. 
Seymour,  GO  Mass.  [9  Mete.]  402). 

FLOWERS. 

See  '^Artifldal  Flowers."* 

Though  the  word  "flowers,**  standing 
alone,  can  have  no  new  meaning  giyen  to  It 
by  the  Innuendo  following  a  libel  alleged  as 
follows:  "I  haye  reason  to  suppose  that  many 
of  the  flowers  of  which  I  haye  been  robbed 
are  growing  on  your  premises  (innuendo,  that 
the  plaintiff  had  been  guilty  of  larceny  and 
stolen  from  the  defendant  certain  plants, 
roots,  and  flowers)** — ^the  whole  passage  nat- 
urally bore  the  meaning  ascribed  to  it  by  the 
innuendo,  and  its  eyident  meaning  was  that 
flowers  capable  of  being  planted,  plants, 
roots,  and  flowers^  had  been  stolen  by  the 
plalntift  from  the  defendant.  Williams  y. 
Gardiner,  1  Mees.  ft  W.  245,  249. 

FLOWING  LANDS. 

"The  term  has  acquired  a  deflnite  and 
specifled  meaning  in  our  law.  It  commonly 
imports  raising  and  setting  back  water  on 
another's  land  by  a  dam  placed  across  a 
stream  or  water  course  which  is  the  natural 
drain  and  outlet  for  surplus  water  on  such 
land.**  Call  y.  Middlesex  County  Com'rs,  68 
Mass.  (2  Gray)  282,  235. 

FLUE. 

See  'TBllnd  Flue.** 

A  flue  is  defined  to  be  the  pipe,  tube,  or 
passage  for  the  oonyeyance  of  the  products 
of  combustion,  flame,  smoke,  hot  gases,  heat<* 
ed  air,  etc.;  and  within  the  tariff  act  a  flue 
la  none  the  less  a  flue  because,  after  being 
placed  in  the  boiler,  part  of  the  furnace. 
In  re  Whitney  (U.  S.),  63  Fed.  2^5.  236. 

FIiUE  POCKET. 

A.  flue,  pocket  is  a  short  flue  which  ex- 
tends into  a  boiler  for  about  six  or  eight 
inches  behind  the  flue  sheet,  and  is  closed 
lit  the  inner  end.  Such  flue  i)ocket  is  located 
near  the  bottom  of  the  flue  sheet,  and  opens 
into  the  fire  box.  They  are  so  attached  to 
the  flue  sheet  that  .they  may  be.  talien  out 
when  it  becomes  necessary. to  remoye  sedi- 
ment or  Incrustations  on  the  bottom  of .  the 
boiler.  The  usual  method  of  attaching  flue 
pockets  to  the  flue  sheet  of  a  boiler,  so  that 
\hey  cannot  be  blown  out,  is  to  expand  the 
flue  on  the  inside  next  to  the  flue  sheet,  thus 
forming  a  shoulder  which  abuts  against  the 
aheet  Atchison,  T.  &  8.  F.  R.  Ck>.  y.  flow- 
t^rd  (Pr.B.)  49.  F^  206,  207, 1  C.  a  A.  229. 


FLUID. 

See  "Burning  Fluid.** 

'^luid,"  as  used  in  a  spedflcation  In  an 
application  for  a  patent  that  a  reeeryoir 
should  contain  water,  oil,  or  other  fluid  to 
two-thirds  of  its  height,  more  or  less,  can- 
not be  construed  to  include  air,  but  means  a 
fluid  that  is  tangible,  that  can  be  seen  and 
handled,  like  water  or  oil,  and  with  which 
a  yessel  can  be  flUed  wholly  or  in  part  at 
the  option  of  the  patentee,  though  the  term 
"fluids"  in  its  generic  and  technical  signifi- 
cation, includes  air  and  gases.  Sickels  y. 
Youngs  (U.  S.)  22  Fed.  Cas.  78»  81. 

FLUME. 

A  flume,  built  of  wood,  6  feet  wide,  4 
feet  high,  and  from  60  to  100  feet  long,  run- 
ning from  a  pond  into  a  mill,  and  used  to 
conyey  water  upon  the  wheel  within  the 
building,  is  a  building  within  the  mechanic's 
lien  law.  Derrickson  y.  Bdwards,  29  N.  J. 
Law  (5  Dutch.)  468»  473,  80  Ana.  Dec.  220. 

FLUSHED. 

The  term  "flushed,**  as  used  in  a  con- 
tract proyiding  that  the  brick  is  "to  be  laid 
close,  and  joints  thoroughly  flushed  with 
mortar,"  is  equiyalent  to  the  term  "slush- 
ing," and  does  not  mean  that  there  should 
be  no  spaces  between  bricks  which  were  not 
entirely  fllled  with  mortar,  but  that  the  face 
of  the  joints  between  the  ^exterior  brick 
should  be  fllled,  and  each  layer  oiP  interior 
brick  coyered  with  mortar  before  the  next 
was  laid  on,  so  that  some  portion  thereof 
crowds  into  the  yertical  interstices.  Lay- 
cock  y.  Parker,  79  N.  W.  827,  880,  108  Wis. 
161. 

FLUTES. 

Flutes  are  longitudinal  parallel  ruffles 
with  round  edges.  The  distinction  between 
plaits  and  flutes  is  that  the  former'  haye 
angular  edges  and  are  flat,  whereas  the  latter 
haye  round  edges  and  stand  up.  Kursjieedt 
Mfg.  Oo.  y.  Naday,  107  Fed.  488»  490,  46 
C.  C.  A.  422. 


FLYING  SWITCH. 

"A  flying  switch  is  one  made  by  attach* 
ing  to  the  car  to  be  switched  an  engine,  giv- 
ing the  car  a  sufficfent  impetus,  and  tl^en  de- 
taching the  engine,  running  it  ahead  out  of 
the  way,  and  allowing  the  car,  with  the  im- 
petus thus  imparted,  to  run  to  the  place  de- 
sired." Magner  y.  Truesdale,  65  N.  W.  607, 
58  Minn.  436;  Do<Hier  y.  Delaware  St  H. 
Canal  Ca,  30  Ati.  269,  270, 164  Pa.  17:  Baker 
y.  Kansas  Qlty,.  Ft  a  &  M.  B..Go.,.48  & 
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W.  838,  842,  147  Mo.  140;  Greenleaf  y.  nil- 
nols  Cent  B.  Co.,  29  Iowa,  14,  39,  4  Am. 
Bep.  181. 

A  nmnlng  or  flying  switch  conaistB  In 
kicking  cars  forward  In  breaking  or  making 
up  trains  by  moYlng  them  forward  at  a 
rapid  speed,  detached  from  the  engine  or 
from  a  portion  of  the  train,  and  then,  by 
checking  or  increasing  the  speed  of  the  en- 
gine, or  of  snch  portion  of  the  train,  allow- 
ing them  to  fly  forward.  Chicago  Junction 
Ry.  Co.  v.  McGrath,  68  N.  B.  69,  70,  203  lU. 
511. 

A  flying  switch  is  a  switch  operated  in 
such  a  manner  while  the  train  is  in  motion 
as  to  send  dilferent  parts  of  the  train,  pre- 
viously connected,  along  different  lines.  A 
flying  switch  and  running  switch  have  the 
same  identical  meaning,  and  may  be  cre- 
ated in  the  way  mentioned,  or  the  locomotire, 
after  being  uncoupled,  may  back  up  to  the 
car  or  a  portion  of  the  train  with  consider- 
able speed,  and,  glylng  it  a  parting  kick, 
send  it  off  in  the  desired  direction.  Baker  r, 
Kansas  City,  Ft  8.  &  M.  B.  Co.,  26  8.  W. 
20,  29,  122  Mo.  533. 

"Making  flying  switch"*  and  'Peking 
cars"  are  terms  denoting  yery  nearly  the 
same  thing.  In  the  former,  the  engine  may 
be  in  front,  and,  upon  being  disconnected, 
the  rear  cars  may  be  run  upon  another  track 
while  still  rolling.  In  "kicking  cars"  the  dis- 
connected cars  are  given  their  impetus  by  a 
backward  motion  of  the  engine,  which  does 
not  follow  them.  Bradley  v.  Ohio  River  ft 
a  Ry.  Co.,  36  8.  B.  181, 183, 126  N.  a  785. 

FOAL  GETTER. 

The  term  *f  oal  getter,**  in  a  contract  of 
warranty  of  a  stallion,  means  that  the  horse 
would  be  able  to  do  reasonable  service  in  be- 
getting foals.  Watson  v.  Boode,  61  N.  W. 
625,  626,  43  Neb.  348;  Id.,  80  Neb.  264,  46 
N.  W.  491,  492;  McOorkell  v.  Karhofl,  58 
N.  W.  913,  914,  90  Iowa,  645;  Brown  v. 
Doyle^  72  N.  W.  814,  815»  69  Minn.  543. 

FOG. 

The  term  'fog,"  as  used  In  Bev.  St  i 
4233  [U..  8.  Comp.  St  1901,  p.  2893],  provid- 
ing that  every  steam  vessel  shall  go  at  a 
moderate  speed  when  in  a  fog,  applies  to  all 
atmospheric  conditions  increasing  the  perils 
of  navigation,  such  as  mist  or  falling  snow. 
Flint  &  P.  M.  R.  Co.  T.  Marlhe  Ins.  Co. 
(U.  8.)  71  Fed.  210,  215. 

Acts  1864,  c  69,  art  10,  provides  that 
whenever  there  is  a  fog,  whether  by  day  or 
night,  the  fog  signals  described  in  the  stat- 
ute shall  be  used  at  least  every  five  minutes. 
Held,  that  the  true  rule  in  relation  to  the 
density  of  a  fog  which  would  require  the  use 


of  the  fog  signal  is  that  there  must  be  fog 
enough  by  day  to  shut  out  the  view  of  the 
sails  or  hull,  or  by  night  of  the  lights,  within 
the  range  of  the  horn,  whistle,  or  belt  Dol- 
ner  v.  The  Monticello  (U.  8.)  7  Fed.  Caa. 
858,  859. 

FOLIE  BRIGHTIQUE. 

*'FoUe  brightlque,''  is  a  term  used  to 
designate  crazlness  resulting  frlm  Bright* s 
disease.  In  re  McKean's  Will,  66  N.  X.  8upp. 
44^  45,  81  Misc.  Bep.  703. 

FOLIO. 

Under  Comp.  Laws,  i  7458,  a  legal  folio 
of  printed  matter  consists  of  100  words. 
Thornton  v.  Village  of  8taxgia»  88  Mich.  639- 
642. 

Bev.  St  S  4971,  subd.  14,  providing  that 
the  term  "folio,"  wherever  it  occurs,  shall  be 
construed  to  mean  100  words  or  figures,  con- 
clusively covers  the  compensation  which  may 
be  given  or  paid  for  the  publishing  of  any 
legal  notice,  where  such  compensation  is 
fixed  by  law  as  so  much  per  folio.  Bohan  v. 
Ozaukee  County,  00  N.  W.  702,  703,  88  Wis. 
^8. 

Where  the  number  of  words  in  a  record, 
certificate,  return,  etc,  by  the  clerk  of  the 
federal  court,  are  less  than  100,  they  are 
to  be  counted  as  a  folio  In  computing  his  com- 
pensation, under  a  fee  bill  allowing  him  a 
certain  compensation  for  each  folio.  Amy  v. 
Shelby  County  (U.  8.)  1  Fed.  Oas.  817,  818. 

In  determining  the  number  of  folios  in 
a  final  record^  each  separate  and  distinct  or- 
der, notice,  or  other  paper  Is  to  be  counted 
separately  according  to  the  rule  prescribed  in 
Bev.  St  §  854  [U.  8.  Comp.  St  1901,  p.  657]. 
and  the  aggregate  of  the  folios  so  found  is 
the  number  of  folios  in  the  record.  Brwin  v. 
United  States  (U.  8.)  87  Fed.  470,  493,  2  L. 
B.A.229. 

The  word  'folio**  means  100  words.  Y. 
S.  1894,  5415. 

The  word  "folio**  shall  be  construed  to 
mean  100  words  or  figures.  Bev.  St  Wis. 
1898,  f  4971. 

A  folio  is  100  words,  counting  as  a  word 
each  figure  necessarily  used.  Laws  N.  Y. 
1892,  c  677,  §  11. 

A  folio  shall  consist  of  100  words,  and 
two  figures  shall  be  counted  as  one  word. 
Gen.  St  Kan.  1901,  f  8043. 

The  term  *f  olio*'  shall  be  construed  to 
mean  100  words,  and  four  figures  shall  be 
counted  as  one  word.  Bev.  St  Wyo.  1899,  | 
4314. 

The  term  '*f olio,**  when  used  as  a  meas- 
ure  for   computing  ftes  or   compensation. 
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shall  be  constrned  to  mean  100  wordB,  count- 
ing every  figure  necessarily  used  as  a  word; 
and  any  portion  of  a  folio,  when  in  the  whole 
draft  or  paper  there  shall  not  he  a  complete 
folio,  and  when  there  shall  be  an  excess 
over  the  last  folio,  shall  be  computed  as  a 
foUo.  Comp.  Laws  Mich.  1897,  §  11239; 
Rey.  St  Wis.  1898,  §  2935;  Oen.  St  Minn. 
1894,  §  255.  subd.  4;  B.  &  G.  Comp.  Or.  § 
2988;   Bey.  St  Utah,  1898,  §  1022. 

The  term  *^olio/'  when  used  as  a  meas- 
ure for  computing  fees  or  compensation, 
shall  be  construed  to  mean  100  words,  count- 
ing eyery  two  figures  necessarily  used  as  a 
word.  Any  portion  of  a  folio,  when  in  the 
whole  draft  or  paper  there  should  not  be  a 
complete  folio,  and  when  there  shall  be  an 
excess  over  the  last  folio  exceeding  a  quar- 
ter, shall  be  computed  as  a  folio.  Ballin- 
ger's  Ann.  Codes  &  St  Wash.  1897,  §  1612. 

The  term  "folio,"  when  used  as  a  meas- 
ure for  computing  fees  or  compensation, 
shall  be  construed  to  mean  100  words,  count- 
ing eyery  three  figures  necessarily  used  as  a 
word.  Any  portion  of  a  folio,  when  in  the 
whole  draft  or  paper  there  is  not  a  com- 
plete folio,  in  excess  oyer  the  last  folio  ex- 
ceeding a  quarter,  shall  be  computed  as  a 
folio.    Pol.  Code  Idaho  1901,  §  1780. 

As  spaea  of  250  «iiis* 

Gen.  St  1878,  c.  70,  %  SI,  declares  that 
for  publishing  any  notice,  etc.,  required  by 
law  to  be  published  in  any  newspaper  not 
more  than  76  cents  j>er  folio  for  each  inser- 
tion, and  85  cents  per  folio  for  each  inser- 
tion after  the  first,  shall  be  charged,  and  tor 
the  purpose  of  computing  the  same  a  folio 
shall  be  declared  to  be  equal  to  the  space 
occupied  by  250  ems  of  solid  matter  of  the 
kind  of  type  used.  Held,  that  though  a  folio 
in  the  printing  business,  as  well  as  in  the 
law  business,  means  100  words,  the  statute 
placed  on  the  term  a  different  and  more  lim- 
ited meaning,  and  therefore  it  could  not  be 
held  to  mean  100  words,  which  might  or 
might  not  be  250  ems,  but  must  be  confined 
to  the  measurement  prescribed  by  statute. 
Hobe  T.  Swift  68  N.  W.  881,  882,  68  liinn. 
84. 

FOLLOW-FOLLOWING. 

See  **Am  Follows.'' 

The  words  '•preceding'*  and  •following," 
referring  to  sections  in  statutes,  shall  be  un- 
derstood as  meaning  the  sections  next  pre- 
ceding or  next  following  that  in  which  such 
words  occur,  unless  some  other  section  is  des- 
ignated. Bey.  St  Wyo.  1899,  §  2724;  Pub. 
St  N.  H.  1901,  p.  63,  c.  2,  S  13;  Bey.  St  Wis. 
1898,  §  4971;  Ky.  St  1903,  8  462;  Bey.  St 
Me.  1888,  p.  69,  c.  1,  §  6,  subd.  15;  Bey. 
Laws  Mass.  1902,  p.  89,  c  9,  §  5,  subd.  18;  Bey. 
St  Mo.  1890,  S  4156;  Homer's  Bey.  St  Ind. 
1901,  f  240,  subd.  6;  Qen.  St  Conn.  1902,  f  1; 


Code  N.  C.  1883,  §  8765,  subd.  7;  Tnikinson 
y.  State,  10  Ind.  372,  873. 

In  the  construction  of  statutes,  the 
words  ••preceding"  and  •following,"  when 
used  by  way  of  reference  to  any  section  of 
the  statutes,  shall  mean  the  section  next  pre- 
ceding or  next  following  that  in  which  such 
reference  is  made.  Gen.  St  Minn.  1894,  § 
255,  subd.  12;  V.  8.  1894,  §  15;  Code  Va. 
1887,  §  6. 

The  words  ••preceding,"  ••succeeding,"  or 
••following,"  used  in  reference  to  any  section 
or  sections  of  a  chapter  or  statute,  mean 
next  preceding,  next  succeeding,  or  next  fol- 
lowing that  in  which  such  reference  is  made, 
unless  a  different  interpretation  be  required 
by  the  context  Code  W.  Va.  1899,  p.  133,  c. 
13,  §  17. 

In  the  construction  of  statutes  the  word 
••follow"  means  generally  next  after,  unless 
the  context  requires  a  different  construction. 
Pen.  Code  Ga.  1895,  §  2. 

The  words  ••preceding"  and  ••following" 
mean  next  before  and  next  after.  Ciy.  Code 
Ala.  1896,  §  6. 

The  words  ••preceding"  and  ••following," 
wheneyer  used  by  way  of  reference  to  any 
chapter  or  section  of  these  statutes,  shall 
be  construed  to  mean  the  chapter  or  section 
next  preceding  or  next  following.  Pub.  St. 
B.  I.  1882,  p.  78,  c.  24,  f  20. 

The  words  ••preceding"  and  ••following," 
when  used  by  way  of  reference  to  any  title. 
chapter,  or  section  in  the  statutes,  shall  bo 
construed  to  mean  the  title,  chapter,  or  sec- 
tion next  preceding  or  next  following  that  in 
which  such  reference  is  made,  unless  when 
some  other  title,  chapter,  or  section  is  ex- 
pressly designated  in  such  reference.  Comp. 
Laws  Mich.  1897,  §  50,  subd.  13. 

A  reference  to  the  next  or  following  sec- 
tion or  other  diyislon  of  a  statute  means  the 
section  or  other  diyislon  immediately  fol- 
lowing.   Laws  N.  T.  1892,  c.  679,  §  10. 

A  contract  which  declares  that  one  thing 
is  to  haye  a  ••position  following  another,"  re- 
ferring to  some  other  thing,  is  to  be  con- 
strued to  mean  next  following;  for,  if  an  in- 
definite number  of  other  things  about  which 
the  conti*act  does  not  concern  itself  may  be 
interposed,  the  specified  two  may  be  sepa- 
rated to  such  an  extent  as  to  destroy  the 
force  of  the  contract  Hubbard  y.  Bowell, 
61  Conn.  423,  426. 

Although  the  word  ••following"  means 
generally  next  after,  yet  a  different  signifi- 
cation will  be  giyen  to  it  if  required  by  the 
context  and  the  facts  of  the  case.  Simpson 
y.  Bobert,  35  Ga.  180. 

Followins:  aToeation  or  oecupation. 

An  insurance  policy  provided  for  benefits 
in  cases  of  disability  so  as  to  disable  the  In- 
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Bured  from  ''following  an  ayocation.''  The 
fact  that  a  man  may  work  for  a  few  mo- 
ments, or  even  though,  perhaps,  he  may 
work  for  a  few  months.  Is  not  conclnsive 
evidence  that  he  can  follow  some  avocation. 
Starling  v.  Supreme  Council  Royal  Templars 
of  Temperance,  66  N.  W.  340,  341,  108  Mich, 
440,  62  Am.  St  Rep.  709. 

The  words  ''following  any  occupation," 
as  used  in  an  accident  policy,  mean  some- 
thing more  than  the  doing  of  one  or  more 
acts  pertaining  thereto.  They  involve  the 
idea  of  continuity,  and  involve  also  the  doing 
of  all  those  things  which  are  an  essential 
part  of  the  work  or  business  in  which  a  party 
is  engaged.  A  person  is  unable  to  follow 
any  occupation  where  he  is  not  able  to  do 
all  of  the  essential  acts  necessary  to  be  done 
in  the  prosecution  of  the  occupation.  Mon- 
ahan  v.  Supreme  Lodge  of  Columbian 
Knights,  02  N.  W.  072,  974^  88  liinn.  224. 

FOLLY. 

See  "Sounding  in  Folly."* 

FONDLING. 

Webster's  Dictionary  defines  "f  ondUng" 
as  a  person  or  thing  fondled  or  caressed,  oi: 
treated  with  foolish  or  doting  affection,  and 
''fondle"  as  to  treat  with  tenderness,  to  ca- 
ress, as  a  nurse  fondles  a  child.  Gay  v. 
State,  2  Tex.  App.  127,  184. 

FONDNESS. 

"Fondness  for  women"  does  not,  ex  vl 
termini,  convey  the  meaning  of  lustful  desire 
and  Its  unlawful  gratification.  Caoley  v. 
State,  9  South.  466,  92  Ala.  TL 

FONDS  ET  BIENS. 

The  words  "goods  and  effects"  are  a  cor- 
rect translation  of  the  French  expression 
"fonds  et  Mens."  Adams  y.  Akerlund,  48  N. 
B..464,4G6»168I11.682. 

FOOD. 

The  term  'food"  includes  all  articles 
used  for  food  or  drink  by  man,  whether  sim- 
ple, mixed,  or  compound.  Bates'  Ann.  St 
Ohio  1904,  §  4200-6;  Commonwealth  v.  Huf- 
ual,  4  Pa.  Super.  Ct  801,  306,  325;  Oobbey's 
Ann.  St  Neb.  1908,  §  9401;  8  P.  &  L.  Dig. 
Laws  Pa.  1897,  col.  818,  §  16;  Comp.  Laws 
Mich.  1897,  f  6011;  Rev.  Laws  Mass.  1902, 
p.  660,  c.  76,  §  17;  Arbuckle  v.  Blackburn  (U. 
S.)  113  Fed.  616,  622,  61  C.  0.  A.  122. 

The  term  'food"  Includes  every  article 
used  as  food  or  drink  by  man.  Code  Miss. 
1892;  S  2096;  Oen.  St  N.  J.  1896,  p.  1176,  | 
76;   Pen.  Code  Tex.  1895,  art  43L 


The  term  "food,"  as  used  in  an  act  re- 
lating to  the  adulteration  or  sale  of  adulter- 
ated foods  and  drugs.  Includes  every  article 
used  for  food  and  drink  by  man,  other  than 
drugs  or  water.  Comp.  Laws  N.  M.  1897,  I 
1256. 

The  term  "food,"  as  used  in  certain  pro- 
visions of  the  article  relating  to  the  inspec- 
tion of  flour,  etc,  shall  include  every  article 
used  for  food  or  drink  by  man,  including  all 
candies,  teas,  coffees,  and  spirituous,  fer- 
mented, and  malt  liquors.  Civ.  Code,  8.  C 
1902,  §  1681. 

A  statute  making  it  unlawful  to  buy  up 
"any  provision  or  article  of  food  coming  to 
market"  means  an  article  of  food  for  human 
beings,  and  does  not  refer  to  rye  chop,  suita- 
ble for  horses.  Botelor  v.  Washington  (U. 
8.)  8  Fed.  Cas.  962. 

01e«i]iuwcarlme« 

Act  May  21«  1886,  H  1,  8,  prohibiting  ttie 
manufacture  and  sale  of  oleomargarine  as 
an  article  of  food,  construed  not  to  Include 
its  sale  as  wagon  grease,  since  the  purpose  of 
the  act  is  only  to  protect  the  health  of  the 
public.  Commonwealth  v.  Schollenberger/  26 
Atl.  999,  1000,  168  Pa.  626. 

.  Tobaooo. 

Food  is  a  substance  that  promotes  the 
I  growth  of  animal  or  vegetable  life.  There 
is  no  nutriment  in  tobacco.  It  is  merely  a 
narcotic.  It  is  not  generally  regarded  as  an 
article  of  food.  It  could  hardly  be  said  that 
an  indictment  for  selling  unwholesome  food 
could  be  sustained  by  proof  that  defendant 
sold  a  bad  or  unwholesome  cigar.  So  the 
sale  of  tobacco  and  cigars  on  Sunday  is  not 
authorized  under  a  statute  prohibiting  the 
sale  of  any  goods  and  wares  on  that  day,  ex- 
cept drugs  or  medicines,  provisions,  or  other 
articles  of  immediate  necessity.  Stiite  v. 
Ohmer,  84  Ma  App.  116,  124,  126. 

FOOD  FISH. 

By  the  words  "food  fish"  la  meant  such 
fishes  as  are  used  tor  food.  Bev.  Bt  Fla. 
1892,12762. 


FOOL 

See  "Natural  FooL* 

FOOT. 

"Foot  of  the  mountain"  as  used  "^n  the 
description  of  the  lands  in  the  deeds  and  lo- 
cations in  question,  as  bounded  partly  "by 
the  mountain,'  or  'on  the  mountain,'  or  the 
foot  of  the  mountain,'  la  too  Indefinite  and 
uncertain  to  control  the  courses  and  dis- 
tances and  other  references  by  whldi  theee 
lots  are  described,   since  the  fbot  of  the 
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mountain  may  in  many  cases  be  uncertain, 
the  rise  being  so  gradual  and  inconsiderable." 
Wllllston  y.  Horse,  61  Mass.  (10  Mete)  17,  26. 

rOOT-^lStOHTAOE  BUI.E. 

The  "foot-frontage  rule''  Is  that  used  in 
the  Imposition  of  a  tax  upon  special  land 
without  any  reference  to  the  benefit  confer- 
red upon  such  land.  As  a  mode  of  assess- 
ment it  is  purely  arbitrary.  Oronin  v.  Jer- 
sey City,  38  N.  J.  Law  (9  Vioom)  410,  412. 
Two  lots  with  equal  fronts,  the  one  contain- 
ing double  the  number  of  square  feet  con- 
tained in  the  other,  are  benefited  in  different 
degrees.  This  rule  taxes  them  alike.  This 
.  rule  also  ignores  the  value  of  the  land  bene- 
fited. Two  different  lots  with  the  same 
width  of  front  may  differ  greatly  in  value, 
owing  to  a  difference  in  location  or  other 
causes,  and  hence  be  benefited  in  different 
degrees.  Donovan  v.  City  of  Oswego,  79  N. 
y.  Supp.  662,  663,  89  Misa  Rep.  291  (citing 
In  re  Klock,  30  App.  Div.  24.  29,  61  N.  Y. 
Supp.  897). 

FOOTHrO. 

"Footing,"  as  used  in  the  enabling  act, 
providing  that  the  state  of  Nebraska  should 
be  admitted  into  the  Union  on  an  equal  foot- 
ing with  the  original  states,  means  firm  posi- 
tion, established  place,  relative  condition. 
State  V.  Boyd,  48  N.  W.  739,  749,  31  Neb.  682. 

FOOTMAH. 

"Footmen,"  within  the  meaning  of  Rev. 
St  1881,  §  3361,  preserving  sidewalks  for  the 
exclusive  use  of  footmen,  means  pedestrians, 
or  persons  walking  on  the  walk,  and  hence 
does  not  include  a  person  on  a  bicycle.  Mer- 
cer V.  Oorbin,  20  N.  B.  132,  134,  117  Ind.  450. 
8  L.  R.  A.  221.  10  Am.  St  R^.  76. 

FOOTWAY. 

In  a  decree,  one  of  the  provisions  of 
which  was  that  "the  defendant  be  forever 
enjoined  not  to  place,  erect  or  maintain  any 
wall  on  any  part  of  the  land  included  in  said 
way  In  such  manner  as  to  obstruct  plaintiff 
in  the  enjoyment  of  a  footway  over  the 
whole  length  and  breadth  thereof,"  the  term 
"footway"  is  used  merely  to  distinguish  the 
way  from  a  horse  or  carriage  way,  for  which 
it  had  never  been  used,  and  for  which  it  was 
not  suitable.  It  was  not  intended  thereby 
to  prevent  the  use  on  such  way  of  vehicles 
which  are  usually  drawn  or  propelled  by 
foot  passengers.  Gerrisb  y.  Shattuck.  132 
Mass.  235,  238. 

FOR. 

See  ••In  and  For.* 

The  use  of  the  word  "for"  by  a  teamster, 
delivering  flour  to  a  railroad  company  for 


transportation  and  known  by  the  company 
to  be  in  the  owner's  employ,  that  the  fiour  is 
^'for"  a  third  person,  does  not  imply  that  it 
is  to  be  delivered  by  the  company  to  such 
third  person  without  further  instruction 
from  the  owner.  It  does  not  justify  the  in- 
ference either  that  it  then  belongs  to  him  or 
that  he  is  entitled  to  the  possession  of  it 
Sawyer  v.  Chicago  &  N.  W.  Ry.  Co.,  22  Wis. 
403,  409,  99  Am.  Dec.  49. 

"For,"  as  used  in  Gomp.  Laws,  §  6236, 
Bubd.  2,  relating  to  appeals  and  declaring 
that  an  order  affecting  a  substantial  right 
upon  a  summary  application  in  an  action 
for  judgment  is  appealable,  is  construed  to 
mean  "after,"  on  the  ground  that  It  is  evi- 
dently a  clerical  or  typographical  error. 
Weber  v.  Tschetter,  46  N.  W.  201,  206,  1  8.  D. 
206. 

"For  the  purpose  of  obtaining  an  ad- 
vance of  wages,"  as  used  in  a  conviction  re- 
citing that  defendants  had  attended  a  meet- 
ing for  carrying  on  a  combination  of  Journey- 
men for  the  purpose  of  obtaining  an  advance 
of  wages,  was  synonymous  with  the  words 
of  the  act  prohibiting  combinations  *^o  ob- 
tain an  advance  of  wages,"  and  the  convic- 
tion was  sufficient  Rex  y.  Ridgeway,  6 
Barn.  &  Aid,  627. 

A^enoy  or  authority  Imported. 

The  mere  insertion  of  "for,"  or  "for  and 
in  behalf  of,"  a  principal,  in  the  body  of  a 
note,  should  not  be  construed  to  be  the  con- 
tract of  the  principal,  if  the  note  is  signed 
by  the  mere  name  of  the  agent  without  addi- 
tion. Barlow  v.  Congregational  Society  in 
Lee,  90  Mass.  (8  Allen)  460,  463  (citing  Brad- 
lee  V.  Boston  Glass  Manufactory,  33  Mass.  [16 
Pick.]  347;  Morell  v.  Codding,  86  Mas&  [4 
Allen]  403). 

The  use  of  the  word  "for"  In  a  signa- 
ture to  a  contract  which  A.  signs  for  B.  indi- 
cates that  A.  is  signing  on  behalf  of  B.  *  Bm- 
erson  v.  Providence  Hat  Mfg.  Co.,  12  Mass. 
237,  240.  7  Am.  Dec.  66. 

The  use  of  the  word  "for"  in  the  execu- 
tion of  a  deed  by  an  attorney  in  behalf  of 
his  principal  is  sufficient  to  show  that  the 
person  was  acting  in  a  representative,  and 
not  a  persona],  capacity,  and  to  render  the 
instrument  the  obligation  of  the  principal; 
the  word  "for"  meaning  "on  behalf  of." 
Donovan  v.  Welch,  90  N.  W.  262,  264,  11  N. 
D.  113  (citing  Tucker  Mf^.  Co.  v.  Fairbanks, 
98  Mass.  101). 

Where  notes  were  signed  by  a  firm,  who 
were  acting  as  agents  for  another,  with  their 
own  firm  name  "for"  their  principal,  giving 
his  name,  it  was  clearly  a  good  execution  of 
the  notes  for  the  purpose  of  binding  the  prin- 
cipal. Rice  V.  Grove,  89  Mass.  (2^  Pick.)  168, 
161,  33  Am.  Dea  724. 
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The  tubscription  of  a  deed  by  "M.  W. 
for  J.  B.**  meant  that  it  was  the  deed  of  J. 
B.,  executed  f6r  him  by  H.  W.  Wllks  t. 
Ba<^  2  Bast  142. 

The  words  **for  and  on  behalf,**  as  nsed 
in  a  declaration  describing  defendants  as 
owners  of  a  certain  steamboat  and  partners 
in  running  said  boat,  and  alleging  that  a 
designated  person,  clerk  of  the  boat,  for  and 
on  behalf  of  the  boat  and  its  owners,  made 
and  delivered  to  the  payee  a  certain  note,  are 
not  of  such  pregnant  import  as  to  amount  to 
an  averment  of  authority.  They  are  terms 
of  extensive  meaning,  and  are  sometimes 
used  to  indicate  the  legal  representative  of 
another;  but  they  are  equally  'appropriate 
to  characterize  an  act  done  in  the  name  of 
another  under  an  assumed  agency,  and,  as 
words  receivable  in  a  double  sense  are  to  be 
they  cannot  be  held  to  amount  to  an  allega- 
tion that  the  note  was  signed  by  the  author- 
ity of  the  defendants.  Childress  v.  Miller, 
4  Ala.  447,  46a 

As  dvriiia:  or  for  the  period  of* 

In  the  statutes  of  North  Dakota,  provid- 
ing that  notice  of  sale  under  foreclosure 
must  be  given  by  publishing  the  same  for  six 
successive  weeks,  at  least  once  in  each  week, 
the  word  "for"  means  **throughout,"  or  "dur- 
ing the  continuance  or* ;  and  hence  publica- 
tion six  times,  a  week  apart,  and  a  sale  be- 
fore the  expiration  of  another  week,  does  not 
comply  with  the  statute.  Finlayson  v.  Pe- 
terson, err  N.  W.  958,  964,  5  N.  D.  687,  88  L. 
B.  A.  532,  57  Am.  St  Bep.  584  (citing  Bacon 
V.  Kennedy,  56  Mich.  829,  22  N.  W.  824; 
Wilson  V.  Northwestern  Mut  Life  Ins.  Ck)., 
12  a  C.  A.  505,  66  Fed,  88;  Boyd  v.  McFar- 
lin,  68  Oa.  208;  Pratt  v.  Tinkcom,  21  Minn. 
142;  Ogden  v.  Walker,  59  Ind.  460;  Bunce 
V.  Beed  [N.  Y.]  16  Barb.  847,  850,  851;  Brod 
V.  Heymann  [N.  Y.]  8  Abb.  Prac.  [N.  S.] 
896;  Bichardson  v.  Bates  [N.  Y.]  28  How. 
Prac.  616;  Parsons  v.  Lannlng,  27  N.  J.  Eq. 
[12  O.  B.  Oreen]  70;  Early  v.  Homans,  57  U. 
a  [16  How.]  610,  14  L.  Ed.  1079;  In  re 
North  Whitehall  Tp.,  47  Pa.  [11  Wright]  156; 
Security  Go.  v.  Arbuckle,  123  Ind.  518,  24  N. 
E.  829;  Smith  v.  Bowles,  86  Ind.  264,  265; 
Market  Nat  Bank  v.  Padflc  Nat  Bank,  89 
N.  Y.  897,  898).  See,  also,  Olcott  v.  Bobln- 
son  (N.  Y.)  20  Barb.  148,  150. 

In  Bev.  Oodes  1895,  f  1255,  requiring  no- 
tice of  sales  of  property  for  taxes  to  be  pub- 
lished for  three  consecutive  weeks  preceding 
the  sale,  "for"  means  "during^  or  ••through- 
out" and  thus  Includes  a  period  of  21  days, 
or  8  full  weeks  of  7  days  each.  Dover  v. 
Comwell,  86  N.  W.  227,  230,  10  N.  D.  123. 

In  Comp.  St  c.  18,  art  1,  f  27,  requiring 
notice  of  submission  of  questions  to  the  peo- 
ple to  be  published  for  four  weeks,  "for" 
means  "during,"  and  Is  not  satisfied  by  pub- 
Ucatloii  in  four  Issues  of  a  weekly  paper. 


State  V.  Cherry  County,  79  N.  W.  825,  826,  58 
Neb.  784  (citing  State  v.  Cornell,  54  Neb. 
647,  76  N.  W.  25;  Pisar  v.  State,  56  Neb.  455, 
76  N.  W.  869). 

In  Comp.  St  1887,  e.  12a,  %  73,  requiring 
the  city  council  to  publish  a  notice  of  its 
meeting  as  a  board  of  equalization  for  the 
purpose  of  assessing  special  taxes  In  a  pav- 
ing district  for  at  least  six  days  prior  to  the 
meeting,  ••fbr"  means  "during,"  and  hence  a 
publication  for  five  days  prior  to  such  meet- 
ing did  not  comply  with  the  statute.  Leav- 
itt  V.  Bell,  75  N.  W.  624,  627,  65  Neb.  67. 

••For,"  as  used  in  Code,  f  497,  providing 
that  lands  and  tenements  taken  in  execution 
shall  not  be  sold  until  the  officer  cause  pub-- 
lie  notice  of  sale  for  at  least  80  days  before 
the  sale,  by  advertisement  in  some  newspa- 
per printed  in  the  county,  means  "during"; 
and  hence  the  notice  must  be  published  for 
or  during  the  80  days  before  the  sale,  not 
necessarily  in  a  daily  paper,  but  tbe  publi- 
cation must  be  continned  for  at  least  80  days. 
Lawson  v.  Gibson,  24  N.  W.  447,  448^  18  Neb. 
137. 

The  use  of  the  phrase  '•fbr  three  weeks," 
In  a  statute  requiring  notice  of  a  sheriiTs 
sale  to  be  published  for  three  successive 
weeks,  once  in  each  week.  In  a  newspaper, 
does  not  require  the  notice  of  sale  to  be  pub- 
lished three  full  weeks  before  the  day  of  sale, 
but  simply  requires  three  successive  we^Iy 
publications  of  such  notice.  It  is  true  that 
the  word  ••for,"  when  applied  to  time,  ordi- 
narily means  ••during" ;  but  ^  the  Legisla- 
ture had  intended  that  the  first  publication 
should  be  three  weeks  before  the  sale,  they 
would  probably  have  employed  terms  more 
explicit  and  more  unmistakable.  Pearson  v. 
Bradley,  48  111.  250,  252. 

In  Act  Cong.  March  8,  1893,  e  226,  §  3, 
27  Stat  751  [U.  S.  Comp.  St  1901,  p.  710],  pro- 
viding that  a  notice  of  sale  shall  be  given 
once  a  week  for  at  least  four  weeks  prior  to 
such  sale,  "for"  means  "during"  or  •'during 
the  continuance  of."  Wilson  v.  Northwest- 
em  Mut  Life  Ins.  Co.  (U.  S.)  65  Fed.  88,  39, 
12  C.  C.  A.  505  (citing  2  Cent  Diet  p.  2314. 
par.  15). 

Gen.  St  1868,  c.  80,  f  457,  requiring  a 
notice  fo  be  published  for  at  least  30  days, 
means  that  there  must  be  30  days  of  publica- 
tion before  the  day  of  sale;  the  word  ••for" 
being  used  In  the  sense  of  ••during,"  so  that 
the  publication  must  be  at  least  during  30 
days  and  continued  up  to  the  date  of  sale. 
Northrop  v.  Cooper,  23  Kan.  482,  489. 

The  word  "for,"  in  a  statute  requiring 
public  notice  to  be  given  of  a  judicial  sale  for 
30  days  before  sale,  is  equivalent  to  ••during." 
Whitaker  v.  Beach,  12  Kan.  492-494. 

Gen.  St  c  57,  S  35,  requiring  notice  of 
an  administrator's  sale  of  teal  estate  to  oe 
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published  "for  three  weeks  successively  next 
before  such  sale,**  means  that  there  must  be 
a  pnblicatioii  for  foil  three  weeks  once  In 
each  week  next  before  that  in  which  the  sale 
takes  place;  in  other  words,  that  the  sale 
may  be  made  at  any  time  within  the  week 
next  after  the  three  weeks  of  pnblication  are 
completed.  Wilson  v.  Thompson,  8  N.  W. 
699,  700,  26  Minn.  299. 

Under  a  statute  providing  that  a  notice 
for  an  election  onder  the  local  option  law 
shall  be  published  for  4  consecutive  weeks,  a 
notice  first  published  on  September  17th,  and  • 
weekly  thereafter,  of  an  election  to  be  held  ! 
October   11th,   was  insuflicient     The  word  { 
**for,"  in  this  statute,  has  reference  to  time.  { 
Webster  defines  the  word  to  mean  "the  space  | 
of  all  time  through  which  an  action  or  state  j 
extends;  duration;  continuance;  to  guide  the 
sun's  bright  chariot  for  a  day."    It  will  be ! 
observed  that  the  statute  does  not  say  the 
notice  shall  be  inserted  four  times  in  as 
many  consecutive  weeks,  nor  does  it  say  that 
it  shall  be  published  four  times,  but  it  sdys 
that  it  shall  be  published  fof  4  weeks.    Now, 
when  we  say  that  anything  shall  be  done 
for  a  certain  time,  we  mean  that  the  period 
named  shall  cover  that  time,  and  when  that 
time  is  28  days,  it  cannot  be  said  to  be  cov- 
ered by  a  period  of  24  days,  any  more  than 
ft  could  be  said  to  be  covered  by  a  period  of  \ 
1  day.    State  ex  rel.  Weber  v.  Tucker,  82  j 
Mo.  App.  620,  680,  631.  i 

The  requirement  that  notice  of  an  action  j 
be  published  for  "two  weeks  successively  be-  j 
fore  the  term  of  the  court*'  is  complied  with  j 
by  a  publication  once  in  each  of  2  successive  j 
weeks,  though  the  first  publication  is  made ' 
only  12  days  before  the  first  day  of  the  term.  | 
Knowlton  v.  Enowlton,  89  N.  B.  595,  165  111.  ^ 
15a 

As  dvriiis:  ezlstenee  of. 

The  words  "for  said  firm,"  in  a  contract 
by  persons  operating  a  lottery,  employing  an  j 
attorney  as  special  counsel  for  said  firm  dur- 
ing the  existence  or  operation  of  said  lottery, 
limits  the  contract  to  continue  only  during 
the  existence  of  the  partnership,  and  there- 
fore the  employment  is  terminated  by  its 
dissolution,  though  the  lottery  is  continued 
by  others.  Lochrane  v.  Stewart  (Ky.)  2  S. 
W.  908. 

As  for  the  purpose  of* 

Rev.  Code,  a  141,  p.  555,  providing  that. 
If  any  person  shall  maliciously  disturb  any 
congregation  assembled  for  religious  worship, 
etc.,  means  assembled  for  the  purpose  of  wor- 
ship, but  does  not  mean  during  worship  only; 
and  an  offense  under  the  statute  may  be  com- 
mitted before  or  after  service,  provided  the 
congregation  be  assembled  for  religious  wor- 
ship. Commonwealth  ?•  Jennings  (Ya.)  8 
Grat  624,  627. 


"For  a  road,"  as  used  in  an  Ohio  statute 
providing  that  an  appeal  from  the  final  de- 
cision of  the  township  trustees  on  petition 
or  report  for  a  road  shall  be  allowed,  eta, 
should  be  construed  to  include  as  well  a  pro- 
ceeding for  the  vacation  of  a  road,  as  for  its 
establishment  or  alteration.  Buchanan  v. 
Baker,  43  N.  BL  830,  331,  54  Ohio  St  324. 

As  used  in  a  statute  authorizing  a  hotel 
keeper  having  a  liquor  license  to  supply  liq- 
uor on  Sunday  to  guests  who  have  resorted 
to  bis  house  for  food,  the  words  "resorted  to 
his  bouse  for  food"  are  satisfied,  if  to  pur- 
chase food  is  the  actual  purpose  of  one  who 
resorts  to  his  house.  They  do  not  require 
the  purpose  mentioned  to  be  the  final  motive. 
A  man  resorts  to  a  house  for  food,  who  goes 
there  intending  to  buy  food  and  eat  it,  and 
none  the  less  that  the  motive  of  his  intent 
is  an  ulterior  desire.  Commonwealth  v.  Re- 
gan, 64  N.  E.  407,  182  Mass.  22. 

As  in. 

Within  Gen.  St  f  8812,  subd.  71,  pro- 
viding that  said  last-mentioned  tax  shall  not 
exceed  the  sum  of  three  mills  on  the  dollar 
for  any  one  year  the  word  "for"  will  not 
be  held  to  be  equivalent  to  "in,"  so  as  to 
limit  the  levy  of  the  taxes  to  three  mills  each 
year,  but  merely  to  limit  the  total  levy  for  a 
number  of  years  to  the  three  mills  for  each 
year.  Bowen  v.  West  50  Pac.  1085,  1086,  10 
Colo.  App.  322. 

As  in  consideration  of. 

The  word  "for,"  in  a  contract  in  which  a 
mill  agrees  to  give  flour  for  wheat  means 
"in  consideration  of,"  or  "as  an  equivalent 
for."  Norton  v.  Woodruff,  2  N.  7.  (2  Comst) 
153,  156. 

The  word  "for,"  as  used  in  a  will  be- 
queathing a  certain  sum  of  money  to  a  cer- 
tain person  "for  his  services  in  assisting  me 
at  different  times,"  should  not  be  construed 
as  importing  an  indebtedness  from  the  tes- 
tatrix to  the  legatee,  for  which  payment  may 
be  exacted  by  process  of  law.  The  words  do 
not  show  that  the  services  were  not  rendered 
gratuitously  and  that  the  legacy  was  given 
in  grateful  recognition  of  them.  Duncan  v. 
Inhabitants  of  Franklin  Tp.,  10  Atl.  546,  547, 
43  N.  J.  Bq.  (16  Stew.)  143. 

As  in  plaee  of  or  in  lien  of. 

In  a  bond  providing  that  the  company 
issuing  it  might  issue  scrip  for  the  interest 
when  it  became  due,  if  there  was  an  InsufiS- 
ciency  of  net  earnings  to  pay  the  full  in- 
terest, "for"  means  "in  place  of"  the  interest 
and  under  the  terms  of  the  bond  the  com- 
pany was  bound  to  pay  the  interest  on  the 
day  it  was  due,  or  else  to  issue  the  scrip. 
Texas  &  P.  R.  Co.  v.  Marlor,  8  Sup.  Ot  311, 
812,  123  U.  S.  687,  81  L.  Ed.  303. 
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Under  Const  art.  8,  f  12,  providing  that 
the  state  shall  be  divided  Into  judicial  dis- 
tricts, in  each  of  which  there  shall  be  elected 
one  judge  of  the  district  court,  and  that  any 
judge  of  the  district  court  may  hold  court  for 
any  other  district  Judge,  when  a  judge  goes 
out  of  his  district  to  hold  court  for  another, 
he  holds  court  for  another  district  judge — 
not  concurrently  with  another  district  judge, 
but  for  him — and  is  not  authorized  to  exer- 
cise his  judicial  powers  in  such  district  in 
any  matters  not  properly  brought  before  him 
while  holding  said  court  Wallace  v.  Helena 
Electric  Ry.  Ck).,  24  Pac  626,  627, 10  Mont  24. 

••The  very  learned  author  of  Wedgwood's 
Dictionary  of  English  Etymology  states  that 
the  radical  meaning  of  "for"  Is  "in  front  of," 
and,  applying  it  to  time,  adds  that  the  event 
of  the  present  moment  is  before  or  In  front 
of  the  train  of  futurity.  Webster  gives  as  a 
correct  popular  meaning  "in  place  of."  Thus, 
in  a  contract  involving  notes,  one  of  which 
is  payable  on  May  5, 1873,  in  which  the  payee 
states  that  "I  hereby  extend  the  time  for  the 
payment  of  the  said  $2,000  until  one  year 
from  April  21,  1878,  and  for  said  May  5, 
1873,  $1,000  payments  each,"  may  be  con- 
strued to  show  an  extension  of  the  time  of 
the  $1,000  payments  for  a  year.  Ready  r. 
Sommer,  37  Wis.  265,  268. 

A  will  bequeathing  to  testator's  wife  a 
third  of  the  remainder  of  his  real  and  per- 
sonal estate,  "as  and  for  her  right  of  dower," 
during  her  life,  should  be  construed  to  mean 
the  whole  right  which  she  should  have  or  be 
entitled  to  on  his  death.  Steele  v.  Fisher 
(N.  Y.)  1  Ed.  Ch.  435,  437. 

The  word  "for,"  In  a  treaty  providing 
that  there  was  to  be  divided  a  certain  sum  to 
a  certain  person  for  a  tract  of  land  to  his  In- 
dian family  at  a  certain  place,  means  "in 
lieu  of"  or  "in  place  of."  Cook  v.  Biddle,  2 
Mich.  269,  275. 

As  of* 

The  phrase  "for  the  county,"  as  used  In 
a  statute  in  reference  to  the  clerks  "for  the 
county,"  is  synonymous  with  the  phrase  "of 
the  county"  as  used  in  the  statute  with  refer- 
ence to  such  clerks.  Slymer  t.  State,  62  Md. 
237,  242. 

As  on  aooovat  of. 

In  a  contract  of  Insurance  upon  the  body, 
apparel,  etc.,  of  a  propeller,  the  insurers  "not 
to  be  liable  for  the  bursting  of  the  boilers," 
the  word  "for"  means  "on  account  of,"  "by 
reason  of,"  or  "because  of."  Strong  v.  Sun 
Mnt  Ins.  Go,  81  N.  Y.  103,  105»  88  Am.  Dec. 

242. 

I 

In  Comp.  St  1897,  c  28,  §  20,  providing  { 
that  the  county  treasurer  should  receive  for  | 
his  services  certain  fees  on  all  moneys  col- 
lected by   him  for  each  fiscal   year,   "for"  i 


means  "on  account  or*  or  "during,"  and 
hence  he  is  not  entitled  to  commission  on 
taxes  levied  one  fiscal  year,  collected  during 
another.  State  v.  Cornell,  75  N.  W.  25,  27, 
54  Neb.  647  (citing  Lawson  v.  Gibson,  18  Neb. 
137,  24  N.  W.  447). 

The  words  "for  each  child,"  in  Rev.  St 
U.  S.  S  4703  [U.  S.  CJomp.  St  1901,  p.  3242], 
providing  that  the  pensions  of  widows  shall 
be  increased  at  a  certain  rate  per  month  for 
each  child,  should  be  construed  to  mean  on 
account  of  such  child,  and  therefore  the 
mother,  drawing  a  pension  after  the  majority 
of  such  child,  is  not  required  to  pay  the 
amount  so  received  on  account  of  the  child 
over  to  it  Creekbaum  v.  Sohner,  1  Ohio  Dec. 
257,  258. 

As  on  oharse  of. 

The  statement  in  an  article  published  of 
plaintiff,  that  "he  was  arrested  for  drunken- 
ness," meant  that  he  was  arrested  on  a 
charge  of  drunkenness,  and  not  that  he  was 
in  fact  drunk.  Stacy  y.  Portland  Pub.  Co., 
68  Me.  279,  28a 

As  svooessively* 

"For  two  years,"  as  used  in  St  1817, 
providing  that  any  person  shall  obtain  a  set- 
tlement in  a  town  who  in  such  town  has  been 
"for  two  years"  appointed  and  sworn  to  the 
faithful  discharge  of  the  office  of  town  clerk 
or  lister,  etc.,  does  not  necessarily  import  that 
the  two  years  are  to  be  in  succession.  Town 
of  Lincoln  v.  Town  of  Warren,  19  Vt  170, 
171. 

A  charter  requiring  tax  sales  to  be  adver- 
tised for  30  days  before  sale  will  be  con- 
I  strued  as  requiring  the  advertisement  for  a 
I  period  of  30  days,  and  not  every  day  during 
30  days,  so  that  a  publication  once  30  days 
before  the  sale  and  once  each  week  complied 
with  the  charter.  Montford  v.  Allen,  36  S. 
B.  305,  306,  111  Ga.  18. 

The  use  of  the  word  "for,"  in  an  order 
requiring  public  notice  of  the  tJLme  and  place 
of  a  judicial  sale  for  at  least  30  days  before 
the  day  of  sale  by  judgment  in  some  news- 
paper, requires  an  insertion  in  each  succes- 
sive issue  of  the  paper  up  to  the  day  of  the 
sale;  the  first  one  being  more  than  30  days 
prior  thereto.  McCurdy  v.  Baker,  11  Kan. 
Ill,  113. 

In  a  statute  requiring  notice  of  sale  of 
real  estate  under  execution  to  be  published 
I  in  a  newspaper  for  "at  least  30  days"  before 
I  the  day  of  sale,  the  word  '*for"  means  "dur- 
i  ing,"  and  the  notice  must  be  published  in 
I  each  issue  between  the  first  insertion  and 
I  the  date  of  sale.  Whitaker  y.  Beach,  12  Kan. 
1492,  494. 

As  to  the  amovat  of. 

In  a  policy  of  insurance  upon  **one  bank 
bam  of  frame,  70  ft  by  86  ft,  for  ^1,500," 
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the  word  "for"  means  **lii  a  ram  not  ezceM- 
ing,"  or  "to  the  amount  of."  Farmers'  Mnt 
Fire  Ins.  Ck>.  y.  Moyer,  97  Pa.  441,  448»  449. 

An  agreement  for  the  sale  of  merchan- 
dise, and  providing  for  the  drawing  of  drafts 
"for  the  cost  of  the  merchandise,"  does  not 
mean  that  the  drafts  must  represent  in  all 
cases  the  full  amount  of  such  cost^  Its  mean- 
ing plainly  is  to  limit  the  amount  for  which 
the  draft  is  to  be  drawn  by  the  cost  of  mer- 
chandise against  which  it  is  drawn  and  on 
which  the  advance  is  to  be  made.  "It  must 
not  in  any  event  be  for  more  than  such  cost, 
and  it  must  be  on  account  thereof.  Within 
the  limits  of  the  full  amount  of  such  cost, 
the  draft  may  be  drawn  for  any  sum,  so 
long  as  it  is  on  account  of  the  cost  and  for 
no  other  consideration."  Drexel  v.  Pease,  80 
N.  B.  732,  735,  133  N.  Y.  129. 

As  creating  trust. 

Where,  after  the  decedent's  death,  18 
bonds  were  found  tn  his  box  in  a  trust  com- 
pany's vault,  in  an  envelope  indorsed:  "Thir- 
teen bonds,  $1,000.00  each,  held  for  Tom 
Smith  Kelly,"  signed  by  decedent,  and  in  the 
private  account  book  of  deceased,  in  his  own 
handwriting,  appeared  the  recital,  "$13,000.00 
of  these  bonds  1  bought  for  and  are  the  prop- 
erty of  my  nephew  and  Godson  E.,  and  be- 
long to  him,"  there  was  sufficient  to  create  a 
trust  in  favor  of  Tom  Smith  Kelly,  irrespec- 
tive of  whether  or  not  deceased  in  his  life- 
time actually  declared  to  another  his  inten- 
tion to  create  the  trust  In  re  Smith's  Estate, 
22  AtL  916,  918»  144  Pa.  428,  27  Am.  St  Rep. 
641. 

As  wltli  respect  to* 

"For,"  as  used  in  Const  art  4,  f  20,  pro- 
hibiting the  Legislature  from  passing  local 
or  special  laws  for  the  assessment  and  col- 
lection of  taxes  for  state,  county,  and  town- 
ship purposes,  means  "with  respect  to "  or 
"with  regard  to";  and  hence  a  local  or  spe- 
cial law,  levying  a  special  tax,  but  in  no  way 
regulatinc  the  manner  in  which  the  propor- 
tion of  each  person  is  assessed,  but  leaving 
the  assessing  and  the  method  of  collecting  to 
be  governed  by  the  general  law,  is  not  within 
the  prohibition  of  the  Constitution.  Gibson 
y.  Mason,  5  Nev.  283,  304. 

The  word  "for,"  in  Const  art  4,  §i  20, 
21,  prohibiting  the  passage  of  any  local  or 
special  law  for  the  assessment  and  collection 
of  taxes,  means  "with  respect  to,"  or  "with 
regard  to."  Such  are  the  definitions  given 
by  lexicographers.  State  v.  Consolidated  Vir- 
ginia Min.  Co.,  16  Nev.  432,  446. 

As  word  of  limitation. 

A  deed  of  conveyance  of  land  to  a  school 
district  **for  the  erection  of  a  schoolhouse 
thereon  and  for  no  other  purpose,"  should  be 
construed  to  mean  that  a  schoolhouse  only 


was  to  be  erected  upon  the  property,  and  that 
such  schoolhouse,  or  some  other  schoolhouse, 
should  be  maintained  thereon  forever,  and 
that  a  school  should  be  maintained  in  such 
schoolhouse  forever;  but  they  cannot  be  con- 
strued as  creating  a  condition  subsequent, 
and  that  for  any  breach  of  such  condition, 
as  by  failing  to  erect  a  schoolhouse  on  the 
property,  or  to  afterwards  maintain  the  same, 
or  to  maintain  a  school  on  the  property,  a 
forfeiture  of  the  title  would  ensue,  and  the 
title  would  revert  back  to  the  grantor.  The 
words  constitute  only  a  limitation  on  the 
manner  in  which  the  property  in  controversy 
should  be  used,  and  do  not  constitute  either 
a  condition  precedent  or  subsequent  on  which 
only  the  estate  is  held.  Curtis  v.  Board  of 
Education,  23  Pac.  98,  100,  48  Kan.  138. 

A  conveyance  reserving  a  oertaln  portion 
of  land  "free  for  landing  places,  for  the  pub- 
lic use,  for  the  inhabitants  of  Gloucester," 
does  not  mean  that  the  public  use  should  be 
limited  to  those  inhabitants  only,  but  the 
phrase  is  descriptive  of  those  for  whose  use 
it  was  primarily  and  principally  intended. 
Attorney  General  v.  Tarr,  19  N.  E.  358,  148 
Mass.  309,  2  L.  R.  A.  87. 

In  a  will  giving  property  "for  the  main- 
tenance and  support  of  my  said  wife  and  my 
infant  child,"  such  provision  must  be  con- 
sidered as  a  limitation  of  a  bequest  and  as  a 
declaration  of  the  purpose  for  which  the  be- 
quest was  made  and  its  extent  Pratt  v. 
Miller,  37  N.  W.  263,  265,  23  Neb.  496. 

The  words  "for  a  home,"  as  used  In  a 
devise  to  testator's  wife,  were  insufficient  to 
restrict  it  to  a  life  estate.  They  do  not  quali- 
fy in  any  degree  the  absolute  gift  to  the  wife 
of  testator's  interest  in  the  land  described. 
Wilkinson  v.  Chambers,  87  Atl.  569,  181  Pa. 
487. 

The  words  "for  private  residence,"  in  the 
i  habendum  clause  in  .a  lease  for  99  years  of  a 
I  lot  for  a  private  residence,  cannot  be  con- 
I  strued  as  an  express  covenant  not  to  use  the 
I  premises  for  any  other  purpose  than  resi- 
dence purposes.  Chautauqua  Assembly  v. 
Ailing  (N.  y.)  46  Hun,  682.  586. 

The  words  "for  her  use  while  living," 
in  a  devise  of  all  the  testator's  property  to 
his  wife  while  living,  appears  to  limit  the 
gift  and  show  that  what  the  wife  takes  is 
not  a  fee-simple  title,  but  merely  an  estate 
for  life.  Coulson  v.  Alpaugh,  45  N.  E.  216, 
163  111.  298. 

Where  an  act  incorporating  a  railroad 
company  declared  that  after  condemnation 
by  it  it  should  "hold  the  land  for  the  pur- 
pose of  preserving  and  keeping  up  the  road," 
such  phrase  did  not  constitute  a  condition  on 
the  performance  of  which  the  estate  depend- 
ed, but  merely  assigned  the  reason  why  the 
law  vested  the  estate  in  the  corporation. 
State  V.  Rives,  27  N.  0.  297,  304. 
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FOB  ACCOUlfT  OF. 

An  indorsement,  "Pay  to  A.,  or  order,  for 
account  of  B.,"  plainly  means  that  the  ac- 
ceptor of  the  draft  is  to  pay  It  to  the  In- 
dorsee for  the  use  of  the  indorser.  The  in- 
dorsee is  to  receive  it  on  account  of  the  in- 
dorser. It  does  not  purport  to  transfer  the 
title  of  the  paper  or  the  ownership  of  the 
money  when  received.  Both  of  these  remain, 
by  the  reasonable  and  almost  necessary  mean- 
ing of  the  language,  in  the  indorser.  White 
y.  Miners'  Nat  Bank,  102  U.  8.  658,  661,  26 
L.  Ed.  250. 

Where  goods  were  shipped  by  a  consign- 
or, who  took  a  receipt  **tor  account  and  risk" 
of  the  consignee,  such  words  imported  a 
transfer  of  the  title  to  the  goods  to  the  con- 
signee, subject  only  to  the  consignor's  right 
to  devest  such  title  by  stoppage  In  transitu. 
Coxe  T.  Harden,  4  East,  211,  219. 

Where  a  check,  draft,  or  bill  of  exchange 
is  indorsed  for  account  of,  etc.,  the  phrase 
**for  account  or'  will  be  construed  as  a  notice 
to  the  drawee  that  the  bank  presenting  the 
paper  for  payment  is  not  the  owner,  but  only 
the  agent  of  the  owner,  and  that  the  money 
is  to  be  remitted  to  the  owner,  back  through 
the  same  channel  through  which  the  paper 
was  received,  by  the  collecting  bank.  First 
Nat  Bank  of  Belmont  v.  First  Nat  Bank  of 
Bamesville,  60  N.  E.  723,  724,  58  Ohio  St 
207,  41  L.  R.  A.  584,  65  Am.  St  Rep.  74& 

An  indorsement  on  a  draft,  **for  account 
of  it"  iB  restrictive,  and  does  not  pass  the 
title  or  the  right  to  the  proceeds  of  the  in- 
strument The  indorsee  takes  the  instrument 
as  the  agent  or  trustee  for  the  indorser;  and, 
if  he  disposes  of  it  for  his  own  use,  the  in- 
dorser may  recover  from  the  purchaser  the 
amount  collected  on  it  or  he  may  recover  the 
bill  itself  in  an  action  of  trover.  By  such 
restrictive  indorsement  the  indorsee  takes  the 
instrument  subject  to  the  trust  created.  Frei- 
berg V.  Stoddart  28  Ati.  1111,  161  Pa.  259 
(citing  Rand.  Com.  Paper,  §  726;  Daniel,  Neg. 
Inst  8  698;  White  v.  Miners'  Nat  Bank,  102 
U.  S.  658,  26  L.  Ed.  250;  Sweeny  v.  Easter, 
68  U.  S.  [1  Wall.]  166,  17  L.  Ed,  681;  First 
Nat  Bank  v.  Gregg,  79  Pa.  [29  P.  F.  Smith] 
884;  Hackett  t.  Reynolds,  114  Pa.  828,  6  Atl. 


An  indorsement  on  a  bill  of  exchange, 
"Pay  to  A.  for  my  account,"  has  been  held 
to  be  a  restrictive  indorsement  which  oper- 
ates to  put  an  end  to  the  negotiability  of 
the  paper.  Lee  t.  Ghillicothe  Branch  of 
State  Bank  (U.  S.)  15  Fed.  Gas.  151,  153. 

FOR    ACCOUNT    OF   WHOM   IT   MAT 
CONCERN. 

See  "Whom  It  May  Concem.** 

FOR  AIJL  OTHER  PITRPOSES. 

Laws  1901,  p.  318,  c.  182,  §  202,  provides 
that  personal  proper^  of  corporations  tax- 


able under  section  187a  shall  be  exempt  from 
taxation  for  all  other  purposes.  Section 
187a  requires  trust  companies  to  pay  a  tax 
on  their  capital  stock  and  profits.  Held« 
that  the  phrase  "for  all  other  purposes** 
means  more  than  for  state  purposes,  and  was 
meant  to  include  local  purposes  alsov  and 
the  personal  property  of  such  companies  is 
exempt  from  local  assessment  and  taxation. 
People  V.  Lane,  83  N.  Y.  Supp.  606^  607,  41 
Misa  Rep.  1. 

FOR  THE  BENEFIT  OF* 

See,  also,  ^'Benefit" 

The  Revised  Statutes  provide  that  words 
of  inheritance  shall  not  be  requisite  to  con- 
vey or  create  a  fee,  and  tliat  every  grant 
or  devise  shall  pass  all  the  grantor's  or  testa- 
tor's estate  or  interest  unless  the  intent 
to  pass  a  less  estate  or  interest  shall  appear 
by  express  terms  or  be  necessarily  implied 
in  the  terms  of  such  grant  Testator  devised 
part  of  his  farm  to  his  wife,  **to  have  and  to 
hold  for  her  benefit  and  support"  and  be- 
queathed to  defendant  the  residue  of  his 
estate  after  paying  certain  legacies.  Held, 
that  the  words  "for  her  benefit  and  support** 
indicated  the  reason  for  the  gift  to  the  wife, 
rather  than  an  intention  to  annex  a  condition 
or  limitation,  and  that  she,  and  not  defend- 
ant took  the  fee.  Grain  t.  Wright  21  N.  B. 
401,  114  N.  Y.  807. 

A.  conveyed  to  B.  one-half  of  certain 
capital  stock,  **in  trust  for  the  sole  benefit  of 
the  wife  of  C.  and  her  children" ;  also  one- 
half  of  the  profits  arising  from  the  stock 
to  be  applied  by  B.  "for  the  benefit  of  C's 
wife  and  her  children."  Held,  that  the  two 
clauses  should  be  construed  together,  and 
that  the  words  "for  the  benefit  of,"  in  the 
second  clause,  should  be  construed  to  mean 
"for  the  sole  benefit  of,"  and  that  hence  the 
language  was  sufficient  to  exclude  the  wife's 
marital  right  to  the  profits,  so  that  such  prof- 
Its  could  be  sold  under  execution  in  favor  of 
the  creditor  of  her  husband.  Clark  v.  Ma- 
guire,  16  Mo.  302,  814. 

A  policy  of  insurance,  procured  by  a  hus- 
band on  his  life  "for  the  benefit  of  his  wife 
and  children,"  made  payable  "to  the  said 
assured,  their  executors,  administrators,  or 
assigns,  or  guardian  of  children  under  age," 
is  payable  on  his  death  to  the  wife  and  chil- 
dren in  equal  shares,  and  not  as  property  of 
his  estate,  to  be  distributed  in  accordance 
with  the  laws  of  descent  Gragin  t.  Gragin, 
66  Me.  617,  519,  22  Am.  Rep.  588. 

The  words  "for  the  benefit  of,"  in  a  deed 
conveying  land  to  J.  for  the  benefit  of  his 
children  that  may  survive  him,  are,  to  say 
the  least  equivocal.  Legal  estates  are  creat- 
ed for  the  benefit  of  those  for  whom  they  are 
created,  and  so  are  equitable  estates.  It 
certainly  cannot  be  said  that  the  use  of 
these  words  clearly  and  definitely  indicates 
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a  purpose  to  create  a  trust  Mitchell  t.  Tom' 
er,  44  S.  E.  17»  18,  U7  Oa.  958. 

"For  the  benefit  of  intestate's  estate," 
as  used  in  a  statnte  authorizing  the  allow- 
ance to  an  administrator  of  sums  paid  for 
the  benefit  of  Intestate's  estate,  means  sums 
paid  for  the  pecuniary  interest  of  the  estate, 
and  does  not  include  fees  paid  by  an  adminis- 
trator for  professional  senrlces  rendered  for 
the  vindication  of  intestate's  good  name  on 
the  trial  of  a  person  who  had  killed  him  for 
alleged  dishonorable  conduct  Woodard  t. 
Woodard,  15  8.  B.  866,  S6  8.  a  118,  16  L.  B. 

A.  748. 

FOB  0A8K. 

Where  a  trust  deed  provided  that  the 
real  estate  mentioned  therein  should  be  sold 
for  cash,  the  payment  of  liens  on  the  prop- 
erty, as  made  by  the  purchaser,  was  equiva* 
lent  to  cash  placed  in  the  hands  of  the  trus- 
tee.   Mead  t.  McLaughlin,  42  Mou  108,  208. 

FOB  CASH  VALUE. 

The  term  "for  cash  value,"  as  used  In 
the  title  relating  to  the  revenue,  means  the 
amount  at  which  the  property  would  be  tak* 
en  in  payment  of  a  Just  debt  due  from  a 
solvent  debtor.  PoL  Code  Idaho  1801,  9 
1813,subd.6. 

FOB  OAir8E« 

The  phrase  '*for  cause,**  as  used  in  con- 
nection with  the  removal  of  policemen,  does 
not  mean  the  arbitrary  will  of  the  appoint- 
ing power,  for  that  might  be  the  outgrowth 
of  passion,  which  would  in  reality  be  no 
cause  at  all;  but  the  phrase  must  mean 
some  cause  affecting  or  concerning  the  abil- 
ity and  fitness  of  the  incumbent  to  perform 
the  duty  imposed  on  him.  It  means  in- 
efliciency,  incompetency,  or  other  kindred 
disqualifications.  Street  Com'rs  of  Hagers- 
town  T.  Williams,  58  Aa  028,  825,  06  Md. 
282. 

Power  to  remove  a  person  from  ofilce 
for  cause  means  that  a  reason  must  exist 
which  is  personal  to  the  Individual  sought  to 
be  removed,  which  the  law  and  sound  public 
opinion  will  recognize  as  a  good  reason  for 
another  occupying  the  place.  In  re  Nichols 
(N.  Y.)  57  How.  Prac  305,  404. 

FOB  ooLLEonoir. 

An  indorsement  on  a  check,  "^or  collec- 
tion, pay  to  the  order  of  B.,  cashier,"  is  no- 
tice to  all  purchasers  of  the  check  that  the 
indorser  is  entitled  to  the  proceeds,  and  that 

B.  is  only  agent  for  collection.  Bank  of  the 
Metropolis  v.  First  Nat  Bank  of  Jersey  City 
(U.  S.)  10  Fed.  801,  302  (citing  Cecil  Bank  v. 
Farmers'  Bank  of  Maryland,  22  Md.  1148; 


White  V.  Miners'  Nat  Bank,  102  U.  8.  658,  26 
L.  Ed.  250;  Lee  v.  Chillicothe  Branch  Bank 
[U.  S.]  15  Fed.  Cas.  140;  Blaine  v.  Bourne, 
11  R.  L  110,  23  Am.  Rep.  420 ;  Claflin  v.  Wil- 
son, 51  Iowa,  15,  50  N.  W.  578).  See,  also, 
First  Nat  Bank  of  Belmont  v.  First  Nat 
Bank  of  BamesviUe,  50  N.  E.  728,  724,  68 
Ohio  8t  207,  41  L.  R.  A.  584,  65  Am.  St  Rep. 
74& 

An  indorsement  on  the  back  of  a  draft 
reciting  that  it  is  indorsed  for  collection,  "was 
nothing  more  nor  less  than  a  warrant  of 
attorney  authorizing  the  indorsee  to  collect 
the  amount  due  on  the  draft  for  the  indors- 
er." The  effect  of  the  indorsement  was  to 
show  that  the  indorsee  was  merely  the  agent 
of  the  indors«r  for  collection.  Central  R.  R. 
V.  First  Nat  Bank,  78  Ga.  888,  885 ;  Armour 
Packing  Co.  t.  Davis,  24  8.  B.  865,  866,  118 
N.  C.  64a 

An  indorsement  on  a  note  containing  the 
words  "for  collection,"  is  ''intended  to  limit 
the  effect  which  would  have  been  given  to 
the  indorsement  without  them,  and  warned 
the  party  that,  contrary  to  the  purchase  of 
a  general  or  blank  indorsement  this  was  not 
intended  to  transfer  the  ownership  of  the 
note  or  its  proceeds.  It  prevented  the  fur- 
ther circulation  of  the  paper,  and  its  effect 
was  limited  to  an  authority  to  collect  it" 
Sweeny  v.  Easter,  68  U.  S.  (1  WalL)  166,  173, 
17  L.  Ed.  681;  Commercial  Nat  Bank  v. 
Armstrong,  18  8up.  Ct  583,  634,  148  U.  S. 
60,  37  L.  Ed.  363;  Hoffman  v.  First  Nat 
Bank  of  Jersey  City,  46  N.  J.  Law  (17  Vroom) 
604,606. 

An  indorsement  on  a  draft  "for  collec- 
tion for  tny  account"  is  restrictive,  and  does 
not  pass  the  title  or  the  right  to  the  proceeds 
of  the  instrument  The  Indorsee  takes  the 
instrument  as  agent  or  trustee  for  the  In- 
dorser, and  if  he  disposes  of  it  for  his  own 
use  the  indorser  may  recover  from  the  pur- 
chaser the  amount  collected  on  it  or  he 
may  recover  the  bill  itself  in  an  action  of 
trover.  By  such  restrictive  indorsement  the 
indorsee  takes  the  instrument  subject  to  the 
trust  created.  Freiberg  v.  Stoddart  28  Atl. 
1111,  161  Pa.  260;  First  Nat  Bank  v.  Qregg, 
79  Pa.  (20  P.  F.  Smith)  384,  387;  Hackett  v. 
Reynolds,  6  Aa  680,  600,  114  Pa.  328.^ 

An  indorsement  of  a  note  "for  collection 
for  account  of  T."  was  not  adequate  to  pass 
title.  Tyson  v.  Western  Nat  Bank,  26  Atl. 
520,  521,  77  Md.  412,  28  L.  R.  A.  161. 

a' writing  acknowledging  the  receipt  of 
a  claim  "for  collection"  is  a  writing  to  collect 
and,  if  given  by  one  not  an  attorney,  who 
at  the  time  rates  himself  as  such,  it  im- 
poses on  him  the  duty  and  liability  of  an  at- 
torney.   Foulks  V.  Falls,  91  Ind.  816,  310. 

As  to  eolleot. 

The  expression  "for  collection*"  as  used 
in  a  note  which  provided  for  the  payment  of 


FOR  COLLECTION 


2864 


FOB  HIS  SEBVIGE2S 


10  per  cent  attorney's  fees  if  the  note  should 
be  placed  in  attorney's  hands  for  collection, 
meant  the  same  as  "to  collect"  Shenandoah 
Nat  Bank  v.  Marsh,  56  N.  W.  458,  459,  89 
Iowa,  273,  48  Am.  St  Rep.  381. 

As  undertaTring  to  eolleot* 

Where  a  common  carrier  was  doing  busi- 
ness between  certain  points,  and  not  under- 
taking personally  for  the  carriage  of  goods 
to  any  further  point  but  merely  engaging 
to  forward  them  to  their  destination  through 
established  lines  of  transportation,  its  re- 
ceipt for  a  bill  of  goods  "for  collection"  from 
a  person  beyond  the  termination  of  their 
route  did  not  make  them  liable  for  the  failure 
of  other  carriers  to  whom  the  bill  was  in- 
trusted for  collection  to  pay  for  the  amount 
received  by  them  on  the  same.  Lowell  Wire 
Fence  Co.  ▼.  Sargent  90  Mass.  (8  Allen)  189, 
192. 

The  phrase  "for  collection,"  as  used  by 
a  collection  agency  in  a  receipt  for  a  claim 
reciting  that  the  claim  is  received  "for  col- 
lection," is  to  be  construed  as  meaning  that 
the  agency  thereby  undertakes  to  make  the 
collection,  and  not  that  it  merely  acts  for  the 
owner  of  the  claim  in  selecting  the  proper 
party  to  make  such  collection.  Bradstreet  v. 
Everson,  72  Pa.  (22  P.  F.  Smith)  124,  133,  13 
Am.  Rep.  665. 

Where  an  attorney  a  law  takes  a  note 
"for  collection,"  he  undertakes  thereby  to 
collect,  and  not  merely  to  remit  for  collec- 
tion to  some  responsible  attorney.  First 
Nat  Bank  v.  Craig,  42  Pac.  830,  832,  3 
Kan.  App.  166  (citing  Cummins  v.  Heald,  24 
Kan.  600,  36  Am.  Rep.  264). 

As  a  warranty. 

The  words  "for  collection,"  indorsed  by 
a  bank  on  invoices  accompanying  drafts, 
imported  nothing  more  than  that  the  goods 
which  the  bills  of  lading  stated  had  been 
shipped  were  to  be  held  as  security  for  the 
payment  of  the  drafts,  if  the  drafts  were  not 
paid  by  the  drawees,  and  that  the  bank 
transferred  them  only  for  that  purpose.  If 
the  drafts  should  not  be  paid,  the  holders 
were  thereby  authorized  to  take  the  goods. 
The  indorsement  created  no  responsibility 
on  the  part  of  the  bank,  nor  did  it  imply  a 
guaranty  that  the  bills  of  lading  were  gen- 
uine; for,  says  the  court  "to  hold  such  in- 
dorsement to  be  a  warranty  would  create 
great  embarrassment  in  the  use  of  ^ills  of 
lading  as  collateral  to  commercial  paper 
against  which  they  are  drawn."  Goets  v. 
Bank,  7  Sup.  Ot  318,  320,  119  U.  S.  551,  80 
L.  Ed.  515. 

FOB  COIXECTIOir  ANB  CBEDIT. 

In  an  indorsement  transmitting  a  draft 
or  bill  of  exchange  to  a  bank  for  "collection 
and  credit"  the  words  do  not  mean  credit 


in  the  sense  tiiat  credit  afaall  be  given  until 
the  money  is  collected ;  ■  but  it  is  essentially 
material  whether,  or  not  the  bank  ever  re- 
ceives the  money,  in  deciding  whether  the 
holder  has  become  entitled  to  the  credit 
Levi  V.  National  Bank  of  Missouri  (U.  8.)  15 
Fed.  Cas.  415,  417. 

FOB  DEPOSIT. 

Where  a  check  is  deposited  In  a  bank 
by  a  customer,  indorsed  "for  deposit"  the 
bank  is  a  bona  fide  holder  of  a  negotiable 
instrument  for  value  without  notice  of  any 
facts  which  would  Invalidate  the  title  of 
the  indorsers,  from  whom  they  obtained  it 
and  all  commercial  principles  and  usage 
require  that  such,  a  title  should  be  protected. 
Ditch  V.  Western  Nat  Bank,  29  Aa  72,  74, 
138,  79  Md.  192,  23  L.  R.  A.  164,  47  Am.  St 
Rep.  375. 

FOB  HEB  OWN  USE  AHD  DISPOSAI.. 

A  gift  or  bequest  to  a  married  woman, 
after  marriage,  giving  her  property  "for  her 
own  use  and  at  her  own  disposal,"  is  to  be 
construed  as  sufficient  to  exclude  the  marital 
rights  of  the  husband,  and  the  property  will 
be  for  her  exclusive  use.  Clark  v.  Maguire, 
16  Mo.  302,  314  (citing  Story,  Eq.  §  1382). 

Where  testator  gave  to  his  wife  all  his 
personal  estate,  after  payment  of  his  debts, 
enumerating  part  of  it  **f  or  her  own  absolute 
use  and  disposal,"  and,  after  giving  her  his 
life  insurance  and  homestead  for  life,  de- 
clared such  legacy  and  devise  to  be  in  lieu 
of  dower,  and  devised  the  residue  of  his  real 
estate  in  trust  for  his  children  and  grand- 
children, thereafter  providing  that  in  case 
of  the  death  of  his  wife  during  his  lifetime, 
the  personal  property  given  her  should,  after 
the  payment  of  debts  and  funeral  expenses, 
be  held  in  trust  for  such  children  and  grand- 
children, it  clearly  appeared  that  it  was  tes- 
tator's intention  to  discharge  his  personal 
estate  from  all  liability  for  his  debts  in  case 
his  wife  survived  him,  but  not  otherwise. 
Calder  v.  Curry,  17  R.  L  610,  617,  24  Aa  103, 
105. 

FOB  HIS  OWK. 

Where  testator  bequeathed  all  the  rest 
and  residue  of  his  money  in  banks,  stocks, 
and  bonds  to  a  certain  person  for  his  own, 
the  words  "for  his  own"  show  and  indicate 
the  testator's  Intent  to  bequeath  the  property 
mentioned  to  the  person  to  whom  he  directs 
it  to  be  paid.  Sanborn  t.  Clough,  10  AtL  678, 
680,  64  N.  H.  315. 

FOB  HIS  SEBVICES. 

As  used  in  a  statute  providing  that  an 
officer  shall  receive  an  annual  salaiy  as  com- 
pensation   "for    his    servtceSt"    the   quoted 
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pbrase  meatus  ."for  all  bis  services;  for  the 
entire  and  complete  performance  of  his  offi- 
cial duties."  E;rie  County  Sup'rs  v.  Jones,  23 
N.  E.  742,  743,  119  N.  Y.  839. 

FOB  HIS  SUPPOBT. 

A  testator  bequeathed  to  his  son  for  his 
support,  "and,  if  he  should  be  spared  to  have 
family,  I  desire  the  above  estate  to  go  to  the 
use  of  his  children."  Held  that  the  phrase 
"for  his  support,"  taken  in  connection  with  the 
other  language,  showed  that  he  was  not  to 
take  only  a  life  estate.  Oyster  v.  Knull,  137 
Pa.  448,  20  Atl.  624,  21  Am.  St  Rep.  890. 

FOBUFE. 

A  will  giving  all  of  testator's  estate  to 
his  wife  "for  and  during  her  natural  life" 
gives  her  only  a  life  estate  therein,  though  It 
makes  no  other  disposition  of  the  property. 
In  re  Reynolds*  Estftte,  34  Atl.  624,  176  Pa. 
257. 

"For  her  life,"  as  used  in  a  will  devis- 
ing property  to  a  wife  for  her  life,  are  words 
of  limitation.  Derse  y.  Derse,  79  N.  W.  44, 
45,  103  Wis.  113. 

FOB  THE  PX7BP08E  OF. 

By  a  grant  by  the  general  court  of  the 
colony  of  New  Haven,  granting  to  Individuals 
a  tract  of  land  "for  the  purpose  of  planting," 
no  more  was  intended  than  that  it  was  con* 
veyed  to  them  that  they  might  establish 
themselves  thereon  and  cliltivate  their  settle- 
ment or  plantation  as  they  should  think 
proper.  Inhabitants  of  Town  of  East  Ha- 
ven y.  Hemingway,  7  Conn.  186,  202. 

2  Rev.  St  1876.  p.  480,  S  74,  providing  for 
the  punishment  of  every  person  who  shall 
be  the  keeper  or  exhibitor  of  any  gaming  ta- 
ble, roulette,  shufBeboards,  faro  bank,  nine- 
pin  alley,  billiard  table,  or  any  other  gam- 
ing apparatus,  **for  the  purpose  of  wager- 
ing" any  article  of  value  thereon,  means  for 
the  purpose  of  himself  wagering,  and  not  for 
the  purpose  of  permitting  others  to  wager, 
thereon.    Sumner  v.  State,  74  Ind.  52,  54. 

As  a  limitation. 

In  Sp.  Laws  1865,  c.  79,  making  it  the 
duty  of  the  common  council  of  the  city  of 
St.  Paul  to  elect  an  assessor,  who  shall  per- 
form all  the  duties  required  by  law  of  as- 
sessors of  property  "for  the  purposes  of  taxa- 
tion," such  phrase  does  not  limit  his  duties 
to  such  as  relate  to  taxation  only,  but  is  in- 
tended to  point  out  the  kind  of  assessor  re- 
ferred to.  McClung  y.  City  of  St.  Paul,  14 
Minn.  420,  422  (Gil.  315,  317). 

In  Laws  1878,  c.  171,  conferring  on  a  dty 
a  portion  of  a  canal  "for  the  purpose  of  a 
street,"  conveys  a  fee  to  the  street;   such 


phrase  being  no  reservation  of  any  part  of 
the  title.  De  Witt  v.  Elmira  Transfer  Ry. 
Co.,  32  N.  B.  42,  43,  184  N.  Y.  495. 

Under  the  Texas  Ck>nstitution,  in  the 
homestead  article,  relating  to  property  ''used 
for  the  purpose  of  a  home,"  such  exemption 
may  include  lots  other  than  those  on  which 
the  family  reside,  and  whether  they  consti- 
tute a  part  of  the  homestead  must  depend  on 
their  use.  The  mere  ownership  of  a  vacant 
lot,  when  unconnected  with  the  residence  lot, 
will  not  make  it  a  part  of  the  homestead. 
Axer  V.  Bassett,  63  Tex.  545,  548. 

A  denial  In  an  answer  "for  the  purpose 
of  this  suit"  would  not  be  construed  as  such 
an  unqualified  denial  of  the  fact  positively 
asserted  as  will  put  the  plaintiff  on  proof. 
Buffalo,  N.  Y.  &  P.  R.  Go.  v.  Commonwealth, 
14  Ati.  443,  447,  120  Pa.  537. 

As  witli  intent. 

"For  the  purpose  of  sale,"  as  used  in  St 
1866,  c.  253,  9  1,  making  it  criminal  to  kill  a 
calf  less  than  four  weeks  old  for  the  purpose 
of  sale,  is  equivalent  to  the  phrase  "with  in- 
tent to  sell,"  as  used  in  an  indictment  under 
the  statute  charging  the  killing  of  such  a 
calf  veith  an  intent  to  sell.  CJommonwealth 
y.  Raymond,  97  Mass.  567,  570. 

FOB  THE  REOOVEBT  OF. 

See  "Action  for  Recovery  of  Money"; 
•     "Action  for  the  Recovery  of  Real  Es- 
tate." 

FOB  SAI.E. 

The  term  "for  sale,**  as  used  in  the  em- 
ployment of  an  ordinary  real  estate  broker,  to 
negotiate  for  the  sale  of  a  parcel  of  land, 
usually  means  no  more  than  to  negotiate  a 
sale  by  finding  a  purchaser  upon  satisfactory 
terms.  O'Reilly  v.  Kelm,  34  Atl.  1073,  1075, 
54  N.  J.  Bq.  418. 

FOB  THE  SPACE  OF. 

In  the  statute  making  a  sheriff  liable  for 
his  neglect,  failure,  or  refusal  to  return  the 
execution  according  to  the  command  there- 
of **for  the  space  of  one  month  after  the  re- 
turn day  thereof  such  phrase  is  equivalent 
to  the  phrase  "failure  to  return  said  execu- 
tion within  one  month  from  the  return  day 
expressed  in  said  execution."  Gore  y. 
Hedges,  23  Ky.  (7  T.  B.  Mon.)  520,  521. 
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"For  six  successive  weeks,"  as  used  in 
Act  Feb.  24,  1834,  requiring  administrators  to 
give  notice  to  those  having  demands  against 
the  estate  for  six  successive  weeks,  does  not 
require  that  the  first  notice  shall  be  six 
weeks  prior  to  the  last;  and  a  publication  la 
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fliz  tones  of  a  weekly  paper  was  aafflcient, 
though  the  publication  of  the  paper  was 
changed  from  one  day  in  the  week  to  a  aub- 
seqnent  day  in  the  same  week.  Appeal  of 
Stoever  (Pa.)  8  Watts  &  S.  154.  157. 

The  phrase  '^or  seven  successiye  issues,** 
when  used  in  a  statute  with  reference  to  a 
publication  in  a  weekly  newspaper,  simply 
means  that  such  publication  appeared  in  the 
columns  of  the  paper  once  each  week  for  sev- 
en consecutive  weeks,  and  when  the  date  of 
the  first  and  last  publication  is  given  the 
above  conclusion  is  irresistible.  Iowa  State 
Sav.  Bank  y.  Jacobson,  8  S.  D.  292,  300,  66  N. 
W.453. 


FOB  THEm  OWK  USE. 

See  "Own  Use.** 

FOB  THE  TIME  BEINO. 

Where  a  by-law  provided  Hiat  every  one 
of  the  livery  of  the  company  who  should  be 
chosen  steward  and  refuse  to  take  the  office 
should  forfeit  15  pounds  to  the  master  and 
wardens  "for  the  time  being,"  this  gave  the 
right  to  sue  for  such  penalty  to  the  wardens 
in  office,  and  the  right  did  not  remain  in 
them  after  they  had  quitted  office.  QoLves 
V.  Colby,  9  Adol.  &  E.  856. 

St  6  &  6  Wm.  IV,  c.  23,  9  8,  making 
certain  notes  payable  to  the  treasurer  \'for 
the  time  being,"  though  ambiguous,  means 
that  the  notes  shall  be  payable  to  the  office, 
and  not  to  the  person  who  was  treasurer  at 
the  time  of  giving  the  note.  Timms  v.  Wil- 
Uams,  8  Q.  B.  413,  422. 

In  the  charter  of  a  corporation,  pro- 
viding that  when  any  one  or  more  of  the  cai>- 
ital  burgesses  "for  the  time  being"  should 
die  or  dwell  without  the  borough,  or  be  re- 
moved from  his  office,  the  other  capital  bur- 
gesses "at  that  time  surviving  and  remain- 
ing, or  the  greater  part  of  the  same,"  of 
whom  the  mayor  was  to  be  one,  shall  elect 
another  burgess,  the  words  "then  surviving 
and  remaining"  are  precisely  of  the  same  im- 
port and  meaning  as  the  words  *f  or  the  time 
being,"  and  a  majority  of  the  entire  body  of 
capital  burgesses,  and  not  merely  of  those 
then  existing,  must  be  present  to  make  a 
good  election.  Rex  v.  Devonshire,  1  Bam. 
&  C.  609,  618. 

"Time  being,"  as  used  in  a  written  in- 
strument promising  to  pay  money  to  the  "sec- 
retary for  the  time  being"  of  a  certain  or^ 
ganlzatlon,  with  a  repetition  of  them  after- 
wards in  the  whole  form  and  scope  of  the  in- 
strument, meant  that  the  payment  was  to  be 
made  to  the  individual  who  at  the  time  of 
the  Instrument  falling  due  should  fill  the  situ- 
ation of  the  secretary,  and  not  necessarily  to 
the  individual  who  was  the  secretary  at  the 


time  of  the  ezecutioiL    Storm  t.  Stirling^  I 
El.  &  BL  832,  842. 

FOB  THE  USE. 

"For  the  use  of,**  as  used  In  a  deed  by  a 
corporation  of  land  containing  a  bed  of  iron 
ore,  reserving  the  right  to  the  grantor  of 
mining  on  the  granted  premises  for  the  use 
of  said  company,  "is  expressive  of  the  right 
of  appropriation  or  enjoyment,  rather  than 
descriptive  of  the  purpose  or  mode  of  use,*' 
and  hence  the  company  may  assign  such 
right,  and  is  not  limited  to  the  mere  per- 
sonal exercise  thereof.  Stockbridge  Iron  Ga 
V.  Hudson  Iron  Co..  107  Mass.  290,  324. 

Laws  1850,  p.  233,  requiring  railroads 
formed  under  the  act  to  erect  and  maintain 
fences  on  the  sides  of  their  road,  with  farm 
crossings  for  the  use  of  proprietors  of  lands 
adjoining  such  roads,  implies  "an  exclusion 
of  any  right  in  others  than  the  proprietors  to 
use  the  farm  crossings  and  the  openings, 
gates  or  bars  through  the  railroad  fence.** 
Wademan  v.  Albany  &  &  B.  Co.,  51  N.  Y. 
568,  570. 

In  an  action  for  the  diversion  of  water 
from  plaintilf' s  mill  situated  upon  the  stream 
below  the  mills  and  dams  of  defendant,  it 
appeared  that  one  P.  became  owner  of  a 
tannery  and  a  lot  of  land  on  the  east  side  of 
the  brook.  His  deed  was  bounded  by  the 
easterly  side  of  the  stream,  which  excluded 
all  common-law  rights  in  the  stream  as  a 
riparian  proprietor.  This  deed  granted  him 
the  right  to  draw  water  from  the  upper  dam 
of  the  stream  "for  the  use  of  all  tanning 
purposes."  It  was  held  that  the  grant  for 
the  use  of  all  tanning  purposes  was  not  a 
grant  of  sufficient  water  for  such  purposes, 
so  that  the  grantee  became  entitled  to  such 
an  amount  of  water  regardless  of  the  pur- 
pose and  use,  but  that  the  grant  was  lim- 
ited to  some  particular  use.  Rackllff  t. 
Rackliff,  52  Atl.  839,  841,  96  Me.  261. 

The  use  of  the  phrase  '^or  the  use  and 
benefit  of  some  person  named,  other  than 
the  plaintiff,  in  the  commencement  of  a  dec- 
laration, and  immediately  foUov^lng  the  name 
of  the  plaintiff,  where  no  assignment  is  set 
forth,  and  no  allusion  made  in  the  body  of 
the  declaration  to  any  other  Interest  or  title 
than  such  as  the  plaintiff  had,  is  of  no  effect 
whatever  to  make  the  issue  different  from 
what  it  would  have  been,  had  the  words  not 
been  employed.  Clay  Fire  &  Marine  Ins.  Co. 
V.  Huron  Salt  &  Lumber  Mfg.  Co.,  81  Mich. 
346,  351,  355. 

An  Indorsement  on  a  bill  of  exchange, 
"Pay  to  A  B.,  or  order,  for  my  use,"  has  been 
held  to  be  a  restrictive  indorsement,  which 
operates  to  put  an  end  to  the  negotiability  of 
the  paper.  Lee  v.  Chillicothe  Branch  of 
State  Bank  (U.  S.)  15  Fed.  Cai.  161,  163. 
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An  Indorsement  "Pay  to  B.,  or  his  or- 1  personalty,  it  seems  the  word  ^'Issna^  yields 
der,  for  my  use,"  is  restrlctlye,  and  a  bank  I  more  readily  to  expressions  and  dream- 
honoring  the  same  without  inquiry  is  liable  { stances  in  a  will  tending  to  confine  it  to  the 
for  the  amount  paid,  where  the  same  was   restricted  sense  than  when  applied  to  real 


appropriated    to    the    Indorsee's   own    use. 
Sigoumey  y.  lioyd,  8  Bam.  &  G.  822. 

As  ooaTeyinc  fee  slatple* 

A  conyeyance  of  streets  and  public 
squares  "for  the  use  of  the  United  States, 
foreyer/'  yests  an  absolute  unconditional 
fee  simple  in  the  United  States.  They  are 
the  appropriate  terms  of  art  to  express  an  un- 
limited use  in  the  goyemment  They  are  the 
yery  words  which  should  be  adopted  in  or- 
der to  grant  an  unlimited  fee  to  the  use  of 
the  goyemment  Potomac  Steamboat  Co.  y. 
Upper  Potomac  Steamboat  Co.,  3  Sup.  Gt 
445,  448,  109  U.  S.  672,  27  L.  Ed.  1070  (citing 
Van  Ness  y.  Washington*  28  U.  S.  [4  Pet] 
232,  7  U  Ed.  842). 

FOB  THE  USS  OF  THE  OOVEBNMENT. 

A  captured  yessel  is  not  appropriated  for 
the  use  of  the  goyemment  within  the  mean- 
ing of  sections  4615,  4624,  Rey.  St  [U.  S. 
Comp.  St  1901,  pp.  8127, 8180],  so  as  to  entitle 
the  captors  to  prize  money,  where  they  de- 
stroy it  to  preyent  recapture.  The  Santo  Do- 
mingo (U.  S.)  119  Fed  886,  887. 

FOB  VAIiUABUES  OONSIDEBATZOir. 

See  ''Valuable  Consideration.'* 

FOB  VALUE. 

See  "Holder  for  Valae,** 

FOB  VAIiUE  BEOEHTED* 

See  ^Valae  Beceiyed." 

FOB  WAHT  OF  ISSUE. 

The  phrase  ''for  want  of  issue,**  in  con- 
nection with  a  deyise  of  real  estate,  means 
an  indefinite  failure  of  issue.  Kay  y.  Scates, 
37  Pa.  (1  Wright)  81,  33,  78  Am.  Dec  399. 

It  has  been  long  settled  that  the  words 
occurring  in  a  will  referring  to  the  death  of 
a  person  without  issue,  whether  the  terms  be 
"If  he  die  without  issue,"  or  "if  he  haye  no 
issue,"  or  "if  he  die  before  he  has  issue,"  or 
"for  want  of  or  in  default  of  issue,"  unex- 
plained by  the  context  and  whether  applied 
to  real  or  personal  estate,  are  construed  to 
import  a  general  indefinite  failure  of  issue. 
The  rule,  in  the  language  of  Lord  Redesdale, 
is  that  technical  words  shall  haye  their  legal 
effect  unless  from  subsequent  inconsistent 
words  it  is  yery  clear  that  the  testator  meant 
otherwise,  or  unless,  in  the  language  of  Lord 
Alyaney,  in  Poole  y.  Poole,  3  Bos.  &  P.  620, 
the  Intent  appears  so  plainly  to  the  contrary 
that  no  one  can  misunderstand  it  As  to 
8  Wds.  &  P.-^56 


Tlnsley  y.  Jones  (Va.)  18  Orat  289, 


estate. 
292. 

Either  of  tlie  phrases,  "die  without  is- 
sue," or  "on  failure  of  issue,"  or  "for  want 
of  issue,"  or  "without  leaying  issue,"  wher 
used  in  a  will  in  which  a  deyise  is  first  made 
to  one  in  fee,  and  one  of  the  phrases  is  then 
used  as  fixing  a  condition  which  will  cause 
the  estate  to  pass  to  another,  operates  to 
render  the  estate  of  the  first  taker  a  fee  tall, 
which,  if  he  haye  issue,  passes  to  them  ad 
infinitum  by  descent  as  tenants  in  tail.  Eich- 
elberger  y.  Bamitz  (Pa.)  9  Watts,  447,  460. 

The  expressions,  "if  he  dies  before  he 
has  any  issue,"  or  "on  a  failure  of  issue," 
or  "for  want  of  issue,"  or  "without  Hying 
issue,"  haye  been  adjudged  again  and  again 
to  import  a  general  and  indefinite  failure  of 
issue.  Vaughan  y.  Dickes,  20  Pa.  (8  Harris) 
509,614. 

A  gift  in  a  will  to  a  designated  bene- 
ficiary, and,  "if  he  die  without  issue,"  or 
"on  failure  of  issue,"  or  "for  want  of  is- 
sue," or  "without  leaying  issue,"  then  to  an- 
other, is  to  be  constmed  as  meaning  an  in- 
definite failure  of  issue,  and  therefore  the 
first  beneficiary  takes  an  absolute  estate.  Ir 
re  Miller's  Estate,  22  Atl.  1044,  146  Pa.  561; 
Boehm  y.  Clarke,  9  Ves.  580;  Goodrich  v. 
Cornish,  4  Mod.  250,  268;  Hertz  y.  Abra- 
hams, 36  S.  B.  409,  418,  110  Ga.  707,  60  L. 
B.  A.  861. 

FOB  WANT  OF  PBOSSOUTIOir. 

A  referee's  report,  reciting  that,  on  the 
failure  of  the  plaintifT  to  appear  on  the  ad- 
journed day  of  a  hearing  before  him,  he  dis- 
missed the  complaint  "for  want  of  prosecu- 
tion," means  that  he  dismissed  the  case  be- 
cause the  plaintiff  did  not  proceed  with  the 
trial  and  close  his  case,  under  the  circum- 
stances stated  in  his  report  Morange  y. 
Meigs,  64  N.  Y.  207,  209. 

FOB  WHOM  IT  MAT  COirOEBIT. 

See  "Whom  It  May  Concern." 

FORAGE. 

Under  a  statute  exempting  from  execu- 
tion "forage  and  proylslons"  on  hand  for 
home  consumption,  cotton  seed  suitable  for 
feeding  stock  is  exempt  Stephens  y.  Hobbs, 
36  S.  W.  287,  14  Tex.  Ciy.  App.  148. 

FORBEAR. 

The  word  "forbear,**  when  unqualiiled 
by  terms  of  restriction,  in  reference  to  a  debt. 
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in  the  popular  sense,  is  equivalent  to  "wait," 
without  any  adjunct  whatever,  and  has  re- 
gard to  a  general  forbearance.  Downing  v. 
Funk  (Pa.)  5  Bawle,  69,  13. 

FOBBEABAKCE. 

See  ''General  Forbearance,'' 

*"  'Forbearance,'  in  the  legal  sense  of  the 
word,  is  an  engagement  which  ties  up  the 
hands  of  a  creditor.  It  is  an  act  of  the 
creditor  depriving  himself  by  something 
obligatory  of  the  power  to  sue.*'  Reynolds 
V.  Ward  (N.  Y.)  5  Wend.  501,  504. 

"The  forbearance  of  giving  time  for  the 
payment  of  a  debt  is  in  substance  a  loan." 
Diercks  v.  Kennedy,  16  N.  J.  Eq.  (1  C.  B. 
Green)  210,  211  (citing  Spurrier  v.  Mayoss, 
1  Ves.  531 ;  Dewar  v.  Span,  3  Term  R.  425 ; 
VanSchaick  v.  Edwards  (N.  Y.)  2  Johns.  Gas. 
355). 

The  term  "forbearance,"  as  used  in  1 
Rev.  SL  p.  772,  §  182,  prohibiting  a  greater 
rate  of  interest  than  7  per  cent  for  the  loan 
or  forbearance  of  any  money,  goods,  or  things 
in  action,  cannot  be  predicated  of  any  other 
than  a  loan  of  money,  actual  or  presumed, 
and  means  giving  a  further  day  when  the 
time  originally  limited  for  the  return  of  the 
loan  is  passed.  It  implies  that  the  thing 
loaned  has  an  established  value,  so  that  the 
lender,  on  its  return,  with  the  compensation 
fixed  by  law  for  the  use  and  risk,  may  re- 
ceive a  certain  profit  This  is  true  only  of 
money,  which  is  legally  supposed  to  have  a 
fixed,  unchangeable  value  In  itself,  and  to  be 
consequently  the  true  measure  of  the  value 
of  all  other  property.  A  fixed  rate  per  cent 
on  money,  therefore.  In  contemplation  of  law, 
is  supposed  to  give  to  the  lender  a  certain 
profit,  because  the  thing  loaned  is  of  the 
same  value  at  the  end  of  the  term, as  at  its 
commencement  A  loan  of  goods  is  not  with- 
in the  statute,  whatever  may  be  reserved  for 
their  use.  Dry  Dock  Bank  v.  American  Life 
Ins.  &  Trust  Co.,  8  N.  Y.  (8  Comst)  344,  354. 

"Forbearance,"  as  used  in  Act  1805,  9  2, 
providing  that  no  more  than  the  rate  of  $6 
for  the  forbearance  or  giving  day  of  pay- 
ment of  $100  for  one  year  should  be  taken, 
can  be  applied  as  well  to  an  absolute  sale  as 
to  a  loan  or  use.  Henry  v.  Thompson  (Ala.) 
Minor,  209,  223. 

FORCE. 

See  "Actual  Force";  "Artificial  Force**; 
"Physical  Force";  "Superior  Force"; 
"Unnecessary  Force" ;  "Armed  Force" ; 
•-Land  Forces";  "Full  Force";  "Tak- 
ing by  Force";  "By  Force  of;  "In 
Force." 

For  extinguishing  fire,  see  "Fire  Force." 


Force  means  the  effect  of  power  which 
cannot  be  resisted.  Civ.  Code  La.  1900,  art 
3556,  subd.  14. 

The  word  "forced,"  in  an  allegation  that 
plaintiff  was  forced  from  a  fire  truck,  while 
In  motion,  to  the  ground,  and  was  thereby 
injured,  means  impelled  by  physical  force 
acting  on  the  body,  and  not  fear  of  danger, 
however  imminent,  and  therefore  the  allega- 
tion does  not  cover  his  act  in  jumping  from 
the  truck,  caused  by  his  fear  of  a  collision. 
In  Rex  V.  Lloyd,  1  Car.  &  P.  301,  it  is  held 
that  the  words  "did  compel  and  force"  must 
be  taken  to  mean  personal  afilrmative  force. 
Higgins  V.  City  of  Wihnington  (Del)  51  AtL 
1,  2,  8  Pennewill,  856. 

Force  does  not  necessarily  require  the 
use  of  actual  active  physical  force;  any 
conduct  which  would  result  in  bodily  fear 
or  terror  being  sufficient  to  constitute  "force." 
Armstrong  v.  Vicksburg,  S.  &  P.  R.  Co.,  16 
South.  468,  474,  46  La.  Ann.  1448. 

Force  Is  a  constraining  power,  compul- 
sion, strength  directed  to  an  end.  Thus  the 
act  of  a  conductor  in  ejecting  a  passenger 
was  a  menace,  and  such  an  exhibition  of  a 
disposition  to  use  physical  strength  to  re- 
move the  passenger,  so  that  he  was  thereby 
put  in  fear  of  such  strength.  The  act  con- 
stituted force  and  amounted  to  a  trespass. 
Watson  V.  Oswego  St  Ry.  Co.,  28  N.  X.  Supp. 
84^  85,  7  Misc.  Rep.  562. 

A  pleading  alleging  that  a  person  com- 
mitted an  injurious  act  ••violently  and  with 
great  force"  ts  equivalent  to  charging  such 
person  with  the  proposed  wrong  in  the  doing 
of  the  act  The  word  ••vlolentiy"  In  this 
connection  refers  to  outrage,  unjust  force, 
attack,  or  assault  and  the  word  ••force"  In 
this  connection  refers  to  unlawful  violence 
offered  to  persons  or  things.  Summers  t. 
Tamey,  24  N.  B.  678,  123  Ind.  560. 

In  general,  by  force  is  understood  unlaw- 
ful violence;  but  acts  may  he  forcible  which 
are  perpetrated  by  means  of  actual  violence 
or  threats  of  personal  injury  to  another. 
Bridgewater  &  17.  Plank  Road  Co.  v.  Rob- 
bins  (N.  T.)  22  Barb.  662,  667. 

"Force"  is  not  necessarily  direct  vio- 
lence. It  may  be  produced  by  the  employ- 
ment of  such  material  agencies  or  instru- 
ments as  become  effective  by  the  co-opera- 
tion of  the  forces  of  nature.  Forbell  v.  City 
of  New  York,  58  N.  B.  644,  646,  164  N.  Y. 
522,  51  L.  R.  A.  695,  79  Am.  St  Rep.  666w 

"Force"  is  synonymous  with  "ravish.** 
State  v.  Montgomery,  45  N.  W.  292,  293,  79 
Iowa,  737  (quoting  Webst  DictX 

In  bnrfflary. 

As  used  in  an  Indictment  charging  that 
a  person  did  by  force  in  the  nighttime  break 
and  enter  a  house,  the  word  "force"  means 


FOBCB 


2869 


FOBCB 


violence  used  by  such  person  to  obtain  en- 
trance in  the  house,  and  any  violence  Is  suf- 
ficient. Melton  ▼.  State,  6  S.  W.  303,  304, 
24'Tex.  App.  287. 

The  term  "force**  as  used  in  Pen.  Code^ 
art  704,  defining  burglary  to  be  "entering 
a  house  by  force  at  night  with  Intent  to 
commit  a  felony  or  theft  therein,"  means 
actual  force;  but  the  slightest  force  Is  suffi- 
cient The  opening  of  a  door  which  is  par- 
tially open  would  be  the  exercise  of  such 
force.  Hamilton  y.  State,  11  Tex.  App.  116, 
123. 

In  foToible  entry  and  detainer. 

The  word  "f(»rce,**  as  used  in  a  statute 
providing  that  no  person  shall  make  an  entry 
into  lands  or  tenements,  except  in  cases 
where  entry  Is  allowed  by  law,  and  In  such 
cases  he  shall  not  enter  by  f(»rce,  but  in  a 
peaceable  manner,  means  actual  force,  as 
contradistinguished  from  Implied  force.  E^ 
Dearborn  Lodge  v.  Klein,  3  N.  B.  272,  279, 
115  111.  177,  56  Am.  Rep.  133;  Smith  v. 
Reeder,  28  Pac.  890,  892,  21  Or.  541,  15  L. 
R.  A.  172. 

Under  a  like  statute  (Rev.  St  1891,  c. 
57,  S  1),  it  was  held  that  the  word  "force" 
meant  no  more  than  the  term  "vi  et  armls** 
does  at  common  law;  that  is,  with  either 
actual  or  implied  force.  If  one  enters  into 
the  possession  of  another  against  the  will  of 
him  whose  possession  is  Invaded,  however 
quietly  he  may  do  so,  his  entry  is  forcible  in 
legal  contemplation.  Phelps  v.  Randolph,  35 
N.  B.  243,  245,  147  111.  335  (citing  Crofif  v. 
Ballinger,  18  lU.  200,  202,  65  Am.  Dec.  735). 

Rev.  St  p.  104,  S  1,  enacting  that  no  per- 
son shall  make  any  entry  into  lands  or  tene- 
ments exc^t  where  entry  is  held  by  law, 
and  that  in  such  cases  he  shall  not  enter 
with  force,  but  in  a' peaceable  manner,  means 
force  with  reference  to  some  person,  and  not 
to  the  property.  Header  v.  Stone,  48  Mass. 
(7  Mete.)  147.  149. 

In  Civ.  Oode,  9  1019,  providing  that  any 
Justice  shall  have  power  to  Inquire,  as  well 
against  those  who  make  unlawful  and  forci- 
ble entry  into  lands  and  tenements  and  de- 
tain the  same,  as  against  those  who,  having 
a  lawful  and  peaceable  entry  into  lands  and 
tenements,  unlawfully  and  by  force  hold  the 
same,  etc.,  the  word  "force"  Is  used  in  a  very 
different  sense  from  the  construction  placed 
upon  it  at  common  law.  It  simply  means 
the  refusal  of  a  party  unlawfully  In  posses- 
sion of  premises  to  which  he  has  no  right  of 
possession  to  leave  the  same.  Bstabroc^  v. 
Hateroth,  84  N.  W.  634,  635^  22  Neb.  281. 

The  word  "force,**  as  used  in  Code  Civ. 
Proc.  S  1019,  should  be  construed  in  Its  or- 
dinary sense,  and  is  not  of  the  same  Import 
as  the  word  "unlawful.**  The  exertion  of 
force  may  or  it  may  not  be  unlawful,  and  an 


act  may  be  unlawtul,  and  no  force,  as  the 
word  is  generally  understood,  be  exerted. 
Blaco  v.  Haller,  1  N.  W.  978,  9  Neb.  149. 

In  rape. 

"By  force,**  as  used  In  Rev.  St  c.  154,  fi 
17,  defining  rape  as  rayishing  and  carnally 
knowing  any  female  of  the  age  of  10  years 
or  more  by  force  and  against  her  will,  is  not 
synonymous  with  "violently.**  The  term  "by 
force,'*  when  applied  to  the  acts  of  a  man  in 
illicit  sexual  intercourse  with  a  female,  has 
a  peculiar  and  technical  meaning.  The  def- 
inition nearest  to  the  exact  meaning  of  the 
word  "force**  is  Webster's,  that  it  is  "vio- 
lence, power  exerted  against  will  or  consent" 
One  signification  of  the  active  verb  "to 
force**  is  "to  ravish,  to  violate  by  force,  as 
a  female,"  and  conveys  to  the  mind  Ideas 
similar  to  those  which  are  Imparted  by  the 
words  '"by  force."  The  adverb  "violently" 
has  a  more  general  meaning  ordinarily.  If 
used  by  a  man  in  application  to  acts  of  sex- 
ual Intercourse,  without  any  of  the  accom- 
panying language  indicating  compulsion.  It 
would  hardly  of  necessity  import  a  crime 
against  the  person  of  the  female  who  was 
the  subject  of  the  acts.  Worcester  defines 
"force"  as  "strength,  vigor,  might  energy, 
power,  violence,"  and  "violently"  as  "with  vi- 
olence, forcibly,  vehemently.*'  According  to 
Webster  "force"  means  "strength,  active 
power,  Tlgor,  might  momentum,  violence," 
and  "violently"  is  defined  as  "vdth  force, 
forcibly,  vehemently.**  State  v.  Blake,  39 
Me.  322,  323. 

Force  within  Pen.  Code,  art  528,  defin- 
ing rape  by  force  as  the  carnal  knowledge  of 
a  woman  obtained  by  force  without  her  con- 
sent, is  such  force  as  might  reasonably  be 
supposed  sufficient  to  overcome  resistance, 
taking  into  consideration  the  streng..i  of  the 
parties  and  other  circumstances  in  the  case. 
Walton  V.  State,  15  S.  W.  646,  647,  29  Tex. 
App.  163;  Sharp  v.  State,  15  Tex.  App.  171, 
185. 

As  used  in  the  Texas  Code,  defining 
rape,  the  word  **force*'  does  not  refer  to  the 
mere  muscular  force  necessarily  exerted  by 
the  male  to  complete  the  act  of  copulation. 
Baldwin  v.  State,  15  Tex.  App.  275,  276. 

"Force,"  as  used  to  describe  an  element 
of  the  crime  of  rape,  Includes  intimidation. 
The  offense  of  rape  may  be  committed  with- 
out the  actual  use  of  physical  force  or  vio- 
lence, and  If  the  prosecuting  witness  was 
intimidated  or  put  In  fear  by  the  accused  or 
another,  and  thereby  against  her  will  Induced 
to  submit  the  offense  was  complete.  But 
an  instruction  that  it  would  be  sufiiclent  "if 
she  was  intimidated  into  submission  by  the 
force  of  surrounding  circumstances*'  is  too 
general  and  indefinite,  and  liable  to  mislead 
the  Jury.  King  y.  Commonwealth  (Ky,)  20 
S.W.  224,225. 
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The  word  "^force,**  as  a  necessary  ele- 
ment in  the  crime  of  rape,  la  to  be  taken  in 
its  ordinary  acceptation.  It  means  common 
physical  force,  and  fear  of  life  or  bodily 
barm,  so  that  one  is  unable  to  make  resist- 
ance, is  equivalent  to  force.  Davis  y.  State, 
63  Ark.  470,  472,  88  S.  W.  356. 

In  robbery. 

The  "taking  by  force,"  as  given  in  Mr. 
Qreenleaf  s  deflniticHi  of  robbery,  which  is 
the  taking  of  property  "from  the  person  of 
another  by  force,"  and  accompanied  "by  vio- 
lence," in  Mr.  Bouvier's  defitaition  of  the 
same  term,  means  the  same  thing.  While  it 
requires  the  exercise  of  the  muscle  to  pick 
up  an  article  or  to  take  from  a  pocket,  this 
is  not  force  sufficient  to  constitute  robbery. 
It  would  be  theft;  but  where  there  is  resist- 
ance to  the  taking,  and  this  resistance  is 
overcome  by  force,  it  is  a  forcible  taking,  or 
a  taking  accompanied  by  violence,  and  con- 
stitutes robbery.  It  is  not  necessary  that  a 
blow  should  be  struck,  or  the  party  be  in- 
jured, to  be  a  violent  taking.  Williams  v. 
Commonwealth  (Ky.)  50  8.  W.  240. 

Within  the  meaning  of  the  statute  pun- 
ishing robbery  by  force,  "force"  means  ac- 
tual force  exerted  upon  the  person  robbed. 
rx)ng  V.  State,  12  Ga.  203,  315. 

Force,  in  legal  contemplation,  does  not 
always  mean  physical  violence.  Thus,  in 
prosecutions  for  assault  and  battery,  any 
touching  of  the  person  or  clothing  of  another 
In  anger  constitutes  a  battery.  In  legal  con- 
templation such  touching  for  a  hostile  ac 
wrongful  purpose  is  the  application  of  totce. 
Larceny  from  the  person  can  only  be  accom- 
plished by  the  use  of  some  degree  of  force^ 
within  the  definition  of  force  above  given. 
There  may  be  no  actual  violence.  Certainly 
none  is  generally  intended.  But  there  might 
be  some  slight  touching  of  the  clothing,  per- 
son, or  belongings  attached  to  the  person  of 
another,  which,  though  intended  to  be  so 
slight  that  it  will  be  unnoticed,  is  neverthe- 
less a  hostile  and  wrongful  touch,  and 
amounts  to  legal  force.  State  v.  Lewis,  89 
N.  W.  143,  144^  113  Wis.  391. 

FOBCE  ANB  ABMS. 

See  "Vi  et  Armis." 

FOBOE  AHD  EFFECT. 

A  contract  between  two  Americans,  one 
of  the  provisions  of  which  is:  "It  is  under- 
stood that  said  English  patent  is  in  full  force 
and  effect;  otherwise,  said  H.  to  be  relieved 
from  payment  of  91,000  in  cash  under  this 
agreement" — meant  that  the  patent  should 
be  of  effect  in  the  same  sense  that  an  Ameri- 
can patent  must  be  to  obtain  recognition  in 
our  courts.  Chemical  Electric  Light  &  Pow- 
er Co.  V.  Howard,  20  N.  fl.  9%  80»  148  Ma8& 
362,  2  U  &.  A.  16a, 


FOBOE  FUMP. 

"Force  pump,"  ap  used  in  an  application 
for  a  policy  of  fire  insurance,  stating  that 
there  was  a  force  pump  in  the  building  with 
a  river  to  feed  it,  does  not  include  a  hose  by 
implication.  A  hose  might  be  an  exceeding- 
ly useful  appendage  in  case  of  a  fire,  but 
buckets  and  other  means  could  be  used  to 
extinguish  a  fire,  where  a  supply  la  fumisbed 
within  the  building  by  a  '*force  pump." 
Pittsburg,  y.  &  O.  By.  Co.  v.  Commonwealth, 
101  Pa.  192,  196. 

rOBOED  HEIB. 

Fbrced  hehrs  are  those  which  the  donor 
cannot  deprive  of  the  portion  of  his  estate 
reserved  for  them  by  law,  except  in  cases 
where  he  has  a  just  cause  to  disinherit  them. 
Civ.  Code  La.  1900,  art  1406. 

The  term  "forced  heir"  was  used  in  the 
Spanish  law  to  represent  an  heir  "having 
by  force  of  law  a  paramount  right  to  his 
share    of    the    succession."    Children    were 
forced  heirs  of  their  parents,  and  the  latter, 
unless  there  w«re  just  causes  for  disinherit- 
ing tbe  children,  had  not  the  capacity  by 
donations  inter  vivos  to  dispose  of  any  more 
than  one-fifth  of  their  property  to  strangers, 
-  though  as  among  the  children  they  bad  the 
I  power  by  gift  or  will  to  distribute  an  addi- 
I  tional  one-third  of  their  estate  to  one   or 
I  more  of  their  children,  excluding  the  others 
from  their  bounty.    Crain  v.  Ciain,  17  Tex. 
80,  90. 

What  are  termed  "forced  hehrs"  are 
nothing  more  than  certain  legal  heirs,  who 
by  reason  of  their  relationship  to  the  de- 
ceased have  reserved  to  them  the  right  to 
claim  as  heirs,  if  they  so  elect,  a  certain 
portion  of  the  property  of  the  deceased* 
which  he  may  have  disposed  of  to  their  prej- 
udice. MUler  V.  Miller,  29  South.  802,  804. 
106  La.  267. 

A  forced  heir  is  one  who  by  force  of  law 
succeeds  to  the  whole  estate  of  a  deceased, 
within  such  exceptions  only  as  are  specially 
provided  for  and  regulated  by  law,  and 
whose  rights  do  not  depend  on  the  pleasure 
or  will  of  the  testator,  but  upon  the  law,  in- 
d^endent  of  and  adverse  to  that  wilL  But 
forced  heirship  is  not  generally,  among  civil- 
ized nations,  permitted  to  be  coextensive 
with  the  whole  estate.  The  disposition  of  a 
portion  of  the  estate  by  testament  is  gener- 
ally recognized,  and  to  that  extent  the  right 
of  forced  heirship  is  excluded.  In  the  prim- 
itive ages  of  the  common  law,  the  testator, 
who  had  a  wife  and  child,  could  bequeath 
only  one-third  of  his  estate.  His  wife  and 
children  were  forced  heirs  of  the  other  two- 
thirds.  Hagerty  v.  Hagerty*8  Bx'n^  12  Tex. 
466,  467. 

Hart  Dig.  art  8268»  IS  18,  16,  providing 
that  parents  cannot  disinherit  their  ebUdrea, 
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anless  for  Just  and  q>eclfled  causes,  to  a 
greater  extent  than  one-fourth  of  the  estate, 
Invests  children  with  the  quality  of  forced 
heirs  and  an  absolute  right  to  a  portion  of 
the  estate  of  the  deceased  parent,  independ- 
ent of  the  Intentions  of  the  testator;  and 
the  provision  In  a  will  that  all  the  property 
of  the  testator  shall  be  kept  good  for  the 
support  of  the  family  until  the  youngest 
child  reaches  the  age  of  12  years  is  an  In- 
fdngement  under  such  statute  on  the  rights 
of  adult  forced  heirs.  Budd  t.  Fisher,  17 
Tex.  423,  426. 

FOBOED  OUT. 

In  a  license  to  a  corporation  reciting  that 
it  was  to  cease  if  the  licensor  was  forced  out 
of  the  company,  the  expression  "forced  out" 
should  not  be  construed  as  meaning  the  le- 
gal expulsion  of  the  licensor  from  member- 
ship In  the  corporation,  but  should  be  con- 
strued as  referring  to  exclusion  from  the 
active  and  responsible  management  of  the 
business  of  the  corporation  and  from  the 
beneficial  enjoyment  of  the  anticipated  prof- 
Its  of  the  enterprise.  Havana  Press  Drill 
Ck).  T.  Ashurst,  85  N.  B.  878,  879,  148  111.  116. 

FOROED  SAI.E. 

Oonst  Kan.  art  16,  f  0,  providing  that  a 
homestead  shall  be  exempt  from  forced  sale 
under  any  process  of  law,  should  be  con- 
strued to  mean  sales  on  execution  or  other 
process  for  the  collection  of  the  ordinary 
debts  of  the  owner.  Hannon  v.  Sommer 
(U.  8.)  10  Fed.  601,  602. 

The  words  "forced  sale,"  In  Ck>nst  art 
16,  f  61,  providing  that  the  homestead  of  a 
family  shall  be  protected  from  forced  sale 
for  the  payment  of  debts,  mean  a  sale  made 
at  the  time  and  In  the  manner  prescribed 
by  law,  in  virtue  of  an  execution  issued  on 
a  judgment  already  rendered  by  a  court  of 
competent  jurisdiction;  or,  in  other  words, 
a  forced  sale  is  one  which  la  made  under 
the  process  of  the  court  and  in  the  mode 
prescribed  by  law.  Sampson  v.  Williamson, 
6  Tex.  102,  110,  66  Am.  Dec.  762;  Roots  y. 
Robertson,  56  S.  W.  308,  809,  93  Tex.  366. 

"Forced  sale,"  as  used  in  Const  art  9, 
S  1,  which  provides  that  $1,000  worth  of  per- 
sonal property  shall  be  exempted  from  forced 
sale  by  any  process  of  law,  means  a  sale 
against  the  will  of  the  owner.  It  la  not 
synonymous  with  "sale  on  execution,"  as 
the  latter  may  be,  and  often  is,  voluntary  in 
every  respect  Patterson  v.  Taylor,  16  Fla. 
886,  842. 

"Forced  sale,"  as  used  in  Act  1860,  f  1, 
providing  that  the  homestead  shall  not  be 
subject  to  forced  sale  on  execution,  or  other 
legal  process,  is  not  synonymous  with  "sale 
on  execution,"  etc.;   for  the  latter  may  be. 


and  often  is,  voluntary  in  every  respect 
When  the  owner  consents  to  a  sale  under 
execution  or  other  legal  process,  the  sale  Is 
not  forced;  but  it  is  as  voluntary,  within 
the  full  Import  of  the  term,  as  it  is  when  he 
directly  effects  the  same  and  executes  the 
conveyance.  Its  quality  as  being  voluntary 
or  forced  depends,  not  on  the  mode  of  its 
execution,  but  on  the  presence  or  absence 
of  the  consent  of  the  owner.  Where  the 
owner  of  the  homestead  consents  to  a  sale 
under  execution  or  cfther  legal  process,  it  is 
not  a  forced  sale.  It  makes  no  difference, 
in  respect  to  its  being  forced  or  voluntary, 
whether  he  consents  directly  to  the  sale  or 
does  the  same  Indirectly  by  consenting  to 
or  doing  those  acts  or  things  that  neces- 
sarily or  generally  eventuate  in  a  sale.  Pet- 
erson V.  Hornblower,  88  Gal.  266,  274. 

Whether  the  sale  Is  voluntary  or  forced 
depends,  not  upon  the  mode  of  its  execution, 
but  upon  the  presence  or  absence  of  the  con- 
sent of  the  owner.  Karcher  v.  Gans,  83  N. 
W.  481,  432,  18  S.  D.  383,  79  Am.  St  Rep. 


"Forced  sale,"  as  used  in  Const  Tex. 
1868,  providing  that  the  homestead  of  a  fam- 
ily is  exempt  from  forced  sale  for  debts,  in- 
cludes a  forced  dispossession  in  ejectment  at 
the  suit  of  a  mortgagee  of  a  homestead;  for 
that  is  a  sale  under  judicial  process.  The 
prohibition  of  the  Constitution  extends  to  any 
spedes  of  compulsory  disposition  of  the  homo 
stead,  whether  denominated  a  sale  or  other 
wise.  Lanahan  v.  Sears,  102  U.  S.  318,  321, 
26  L.  Ed.  180. 

"Forced  sale"  and  "judicial  sale"  are 
identical  in  Louisiana,  and  either  term  means 
a  sale  made  under  authority  and  process  at 
law  in  any  legal  proceeding  had  contradic- 
torily with  the  owner  before  any  court  of 
competent  jurisdiction.  Article  2616  of  the 
Revised  Civil  Code  of  Louisiana  says  that 
sales  made  by  authority  of  law  are  of  two 
kinds:  (1)  Those  which  take  place  when  the 
property  of  a  debtor  has  been  seized  by  or- 
der of  the  court  to  be  sold  for  the  purpose  of 
paying  the  creditor;  (2)  those  which  are 
ordinary  in  matters  of  succession  or  parti- 
tion. Thus  a  sale,  though  made  by  a  sher- 
iff and  under  order  of  a  court,  which  was 
wholly  voluntary,  is  not  a  forced  or  a  judi- 
cial sale.  Woodward,  Wight  &  Co.  v.  Dill- 
worth  (U.  S.)  76  Fed.  416,  418^  21  0.  C.  A. 
417. 

As  AvotUm  sale. 

The  term  "forced  sale,^  as  used  in  a 
statute  requiring  an  assessor's  certificate  to 
state  that  the  lands  were  assessed  at  the 
true  cash  value  thereof,  and  not  for  the  price 
it  would  sell  for  at  forced  or  auction  sale, 
is  not  equivalent  to  nor  synonymous  with 
"auction  sale."  A  forced  sale  is  not  neces- 
sarily an  auction  sale,  and  an  auction  sale 
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is  not  necessarily  a  forced  sale.    Dickison  y. 
Reynolds,  12  N.  W.  24,  25,  48  Mich.  ISa 

Foreolorare  or  deed  of  tnut  sale. 

"Forced  sale,"  within  the  meaning  of 
the  homestead  act,  exempting  the  homestead 
from  forced  sale,  includes  a  sale  of  the  home- 
stead by  the  decree  of  a  court  of  equity  up- 
on the  foreclosure  of  a  mortgage  as  much 
as  if  the  sale  was  under  a  fl.  fa.  Wing  v. 
Cropper,  35  111.  256,  264;  Sampson  ▼.  Wil- j 
liamson,  6  Tex.  102,  109,  55  Am.  Dec.  762;  i 
Hannon  y.  Sommer  ((J.  S.)  10  Fed.  601,  602.     I 


The  expression  "forced  sale,'*  as  used  in 
a  constitutional  provision  prohibiting  the 
forced  sale  of  a  homestead,  construed  not  to 
include  a  foreclosure  sale  of  a  homestead 
under  a  mortgage  containing  a  waiver  of 
the  exemption.  Hart  v.  Sanderson's  Adm'rs, 
18  Fla.  103,  116;  Patterson  v.  Taylor,  15 
Fla.  336,  342. 

The  phrase  "forced  sale,"  as  used  In  the 
Constitution,  exempting  a  homestead  from 
forced  sale,  does  not  include  a  sale  under  a 
deed  of  trust  or  a  mortgage  foreclosure. 
Moran  v.  Clark,  4  S.  B.  303,  314,  80  W.  Va. 
358,  8  Am.  St  Rep.  66;  Peterson  v.  Horn- 
blower,  33  Cal.  266,  274;  Karcher  v.  Gans, 
83  N.  W.  431,  432,  13  a  D.  383,  79  Am.  St 
Rep.  893. 

Where  a  homestead  act  exempted  the 
homestead  from  levy  and  forced  sale  under 
any  process  or  order  from  any  court  in  the 
state,  such  forced  sale  should  be  construed 
to  mean  a  sale  under  Judicial  process,  and 
therefore  did  not  include  a  sale  by  a  trustee 
under  a  trust  deed.  Dawson  v.  Hayden,  67 
111.  52,  53;  Ely  y.  Eastwood,  26  III.  (16  Peck) 
107,  115;  Jordon  y.  Peak,  38  Tex.  429,  440. 

Writ  of  possession. 

As  used  in  the  act  of  1851,  relating  to 
homestead  exemption  and  protecting  the 
homestead  against  a  levy  and  forced  sale, 
the  phrase  "forced  sale^'  includes  a  writ  of 
possession  in  ejectment.  Pardee  v.  Lindley, 
31  lU.  174,  186,  83  Am.  Dec.  219. 

FOBCIBI.E  DETAINEB. 

Forcible  detainer  occurs  where  one  who 
enters  peaceably  afterwards  retains  his  pos- 
session by  force.  Ladd  v.  Dubroca,  45  Ala. 
421,  427  (citing  1  Russ.  Crimes,  310;  Bish. 
Cr.  Law,  477). 

A  forcible  detainer  arises  where  a  per- 
son enters  lawfully  or  peaceably  and  holds 
unlawfully  by  any  of  the  means  enumerated 
in  the  definition  of  forcible  entry  and  de- 
tainer.   Shannon's  Code  Tenn.  1896,  {  5092. 

Every  person  is  guilty  of  a  forcible  de- 
tainer who  (1)  by  force,  or  by  menaces  and 
threats  of  violence,  unlawfully  holds  and 
keegB  the  possession  of  any  real  property, 


whether  the  same  was  acquired  peaceably 
or  otherwise;  or  (2)  who  in  the  nighttime,  or 
during  the  absence  of  the  occupant  of  any 
real  property,  unlawfully  enters  thereon,  and 
who,  after  demand  is  made  for  the  surren- 
der thereof,  refuses  for  the  period  of  three 
days  to -surrender  the  same  to  such  former 
occupant  Rev.  St  Utah  1898,  $  3574;  2  Bal- 
linger's  Ann.  Codes  &  St  Wash.  1897,  9  5526; 
Code  Civ.  Proc.  CaL  1903,  9  1160. 

A  person  shall  be  adjudged  guilty  of 
forcible  detainer  in  the  following  cases:  (1) 
Where  a  tenant  at  will  or  by  sufferance  re- 
fuses, after  demand  made  in  writing,  to  give 
possession  to  the  landlord  after  the  determin- 
ation of  his  will ;  (2)  where  the  tenant  of  a 
person  who  has  made  a  forcible  entry  refuses 
to  give  possession,  after  demand  as  aforesaid, 
to  the  person  upon  whose  possession  the  for- 
cible entry  was  made;  (3)  where  a  person 
who  has  made  a  forcible  entry  upon  the  pos- 
session of  one  who  acquired  it  by  forcible 
entry  refuses  to  give  possession,  on  demand 
as  aforesaid,  to  him  upon  whose  possession 
the  first  forcible  entry  was  made ;  (4)  where 
the  person  who  has  made  a  forcible  entry 
upon  the  possession  of  a  tenant  for  a  term 
refuses  to  deliver  possession  to  the  landlord, 
upon  demand  as  aforesaid,  after  the  term 
expires.  If  the  term  expire  while  a  writ  of 
forcible  entry  sued  out  by  the  tenant  is  pend- 
ing, the  landload  may,  at  his  own  cost  and 
for  his  own  benefit,  prosecute  it  in  the  name 
of  the  tenant    Rev.  St  Tex.  1895,  art  2521. 

A  forcible  detainer,  as  defined  by  Code 
Prac.  §  500,  "is  the  refusal  of  a  tenant  to  sur- 
render to  his  landlord  the  land  or  tenement 
demised  after  the  expiration  of  his  term,  or 
of  a  tenant  at  will  after  the  determination  of 
the  will  of  the  landlord."  To  maintain  a 
proceeding  of  forcible  detainer,  the  relation 
of  landlord  and  tenant  must  therefore  exist 
between  the  party  charging  detainer  and  the 
party  charged  therewith.  Goldsbezry  v. 
Bishop,  63  Ky.  (2  Day.)  143,  144. 

"Forcible  detainer"  is  the  violently  keep- 
ing possession  of  lands  and  tenements  with 
menaces,  force  and  arms  and  without  au- 
thority of  law.  Code,  §  4525;  Harrell  y. 
Holt,  76  Ga.  25,  26. 

The  same  process  of  violence  or  terror 
which  will  make,  an  entry  forcible  will  make 
a  detainer  forcible  also,  and  whoever  keeps 
in  the  house  an  unusual  number  of  people 
or  unusual  weapons,  or  threatens  to  do  some 
bodily  hurt  to  the  former  possessor.  If  he 
dare  return,  is  guilty  of  forcible  detainer, 
though  no  attempt  be  made  to  re-enter.  Peo- 
ple v.  Rickert  (N.  T.)  8  Cow.  228. 

Procuring  the  possession  of  premises  by 
threat  of  arrest  of  the  tenant  occupying  the 
same  if  he  does  not  surrender  them  within 
two  hours  is  a  forcible  detainer  of  the  prem- 
ises within  the  meaning  of  Code  Olv.  Proc  9 
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716,  which  defines  forcible  entry  and  de- 
tainer as  peaceable  entry  on  the  land  and 
the  taming  out  by  force,  or  frightening  by 
threats  or  other  clrcnmstances  of  terror,  the 
party  or  parties  out  of  possession,  and  de- 
taining and  holding  the  same.  Wells  ▼. 
Darby,  34  Pac  1092,  13  Mont  504. 

Forcible  entry  distlngnislied. 

A  forcible  entry  and  a  forcible  detainer 
are  distinct  offenses,  and,  although  both  are 
charged  in  the  same  indictment,  the  defend- 
ants may  be  acquitted  of  one  and  conylcted 
of  the  other.  So  if  one  is  defectively  set  out, 
and  the  other  well,  he  may  be  convicted  on 
that  which  is  well  set  out  There  may  be  a 
forcible  detainer,  though  the  entry  was 
peaceable.  It  is  sufficient  to  constitute  a 
forcible  detainer  that  the  party  aggrieved 
was  forcibly  kept  out  of  possession.  Com- 
monwealth T.  Rogers  (Pa.)  1  Serg.  &  R.  124, 
125. 

FOBCIBIiE  DETAINEB  (Aetion  of). 

The  action  of  forcible  detainer  is  pos- 
sessory merely,  and  does  not  involve  the  title 
to  real  estate,  except  to  the  extent  that  evi- 
dence of  title  may  be  incidentally  shown  to 
support  the  claim  or  right  of  possession.  Ar- 
mour Packing  Oo.  y,  Howe,  64  Pac.  42,  62 
Kan.  587. 

An  aetion  of  forcible  detainer  is  purely 
a  proceeding  at  law,  and  does  not  and  cannot 
involve  the  exercise  of  equitable  Jurisdiction. 
Dysart  T.  Enslow,  54  Pac.  550,  552,  7  Okl. 
386. 

Aetion  of  forcible  entry  distinsuislied* 

The  actions  of  forcible  entry  and  forcible 
detainer,  as  provided  for  in  the  Arkansas 
system  of  practice,  are  separate  and  distinct 
On  forcible  entry  it  is  necessary  to  show 
that  the  defendant  did  actually  enter  into 
the  lands  or  tenements  of  the  plaintiff  with- 
out the  consent  of  the  person  having  the 
possession  in  fact  of  the  premises.  In  forci- 
ble detainer  it  must  appear  on  the  face  of 
the  warrant  in  some  way  that  the  relation 
of  landlord  and  tenant  exists  or  existed  be- 
tween the  plaintiff  and  defendant,  said  to 
have  been  in  possession,  at  the  time  of  the 
entry.    Smith  v.  Lafferry,  27  Ark.  46,  48. 

FOBCIBIiE  ENTBT. 

Forcible  entry  is  violently  taking  pos- 
session of  lands  and  tenements,  with  men- 
aces, force,  and  arms,  and  without  authority 
of  law.  Commonwealth  v.  Keeper  of  the 
Prison  (Pa.)  1  Ashm.  140,  145  (quoting  4  BL 
Comm.  147);  Harrell  v.  Holt,  76  Ga.  25; 
Griflln  V.  Griflin,  42  S.  B.  1005,  116  Ga.  754; 
ClT.  Ck>de  Ga.  f  4524;  Pen.  Code  Ga.  §  338. 

Every  person  is  guilty  of  a  forcible  en- 
try who  (1)  by  breaking  open  windows,  doors. 


or  other  parts  of  the  house,  or  by  fraud,  in- 
timidation, or  stealth,  or  by  any  kind  of 
violence  or  circumstances  of  terror,  enters 
upon  or  into  any  real  property,  or  (2)  who, 
after  entering  peaceably  upon  real  property, 
turns  out  by  force,  threats,  or  menacing  con- 
duct the  party  in  actual  possession.  2  Bal- 
linger's  Ann.  (Dodes  &  St  Wash.  1897,  $  5525; 
Rev.  St  Utah  1898^  §  3573;  Code  Civ.  Proc. 
Cal.  1903,  S  1159. 

A  forcible  entry,  or  aU  entry  where  en- 
try is  not  given  by  law,  within  the  meaning 
of  a  chapter  relating  to  forcible  entry  and 
detainer,  is  (1)  ati  entry  without  the  consent 
of  the  person  having  the  actual  possession: 
(2)  as  to  a  landlord,  an  entry  upon  the  pos- 
session of  his  tenant  at  will  or  by  sufferance, 
whether  with  or  without  the  tenant's  cor' 
sent    Rev.  St  Tex.  1895,  art  2520. 

Every  unlawful  invasion  upon  the  pos- 
session of  another  is  in  the  eye  of  the  law 
a  forcible  entry,  and  it  must  be  an  actual, 
and  not  a  mere  constructive,  possession. 
Two  persons  cannot  be  in  the  actual  posses- 
sion of  the  same  land  at  the  same  time,  and 
wherever  the  unlawful  entry  of  one  neces- 
sarily dispossesses  the  other  an  indictment 
for  a  forcible  entry  may  be  maintained,  and 
although  the  possession  may  have  been  sur- 
reptitiously obtained,  if  it  is  maintained  by 
force,  the  entry  will  be  considered  forcible; 
otherwise,  a  person  may  be  dispossessed  of 
his  cornfield,  his  orchard,  his  dwelling  house, 
if  an  intruder  should  slyly  creep  in  when  he 
is  about  his  ordinary  business.  It  is  not 
necessary  that,  to  constitute  forcible  entry,  it 
should  be  with  a  "multitude  of  people." 
State  V.  Burt  (S.  O.)  2  Tread.  CJonst  489. 

Forcible  entry  is  "violently  taking  pos- 
session of  lands  and  tenements  with  men- 
aces, force,  and  arms,  and  without  author- 
ity of  law."  Pen.  Code,  §  38a  In  order  to 
constitute  the  offense,  the  entry  must  be  ac- 
companied by  some  acts  of  actual  violence  or 
terror,  directed  toward  the  person  in  pos- 
session, and  consequently  breaking  and  en- 
tering an  unoccupied  house,  in  the  absence 
of  the  person  who  had  previously  been  in 
possession  and  control  thereof,  and  who  still 
claimed  the  right  to  the  possession.  Is  not 
indictable.  Lewis  v.  State,  99  Ga.  692,  694, 
26  S.  E.  496,  59  Am.  St  Rep.  255. 

''A  forcible  entry  la  only  such  an  entry 
as  is  made  with  a  strong  hand,  with  unusual 
weapons  and  an  unusual  number  of  servants 
or  attendants,  or  with  menace  of  life  or 
limb;  for  an  entry  which  only  amounts  in 
law  to  a  trespass  is  not  within  the  statutes. 
But  an  entry  may  be  forcible,  not  only  in 
respect  of  a  violence  usually  done  to  the  per- 
son of  a  man,  but  also  in  respect  to  any 
other  kind  of  violence  in  the  manner  of  the 
entry,  as  by  breaking  open  the  doors  of  a 
house,  whether  any  person  be  in  it  at  the 
time  or  not,  especially  if  it  be  a  dwelling 
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house;  and  thouj^  a  man  enter  peaceably, 
yet  If  he  torn  the  party  oat  of  possession 
by  personal  threats  or  violence,  this  also 
amounts  to  a  forcible  entry,  bat  not  If  he 
merely  threatens  to  spoil  the  party's  goods, 
or  destroy  his  cattle,  or  do  any  Injary  which 
Is  not  of  a  personal  nature.  There  mast  be 
something  of  personal  violence,  or  a  tendency 
to  or  threat  of  personal  violence,  unless  the 
entry  be  riotous.  In  all  cases  there  must  be 
something  beyond  a  mere  trespass  on  the 
property.  The  least  is  force  done  by  break- 
ing the  door  of  a  house,  especially  a  dwelling 
house."  WUlard  t.  Warren  (N.  Y.)  17  Wend. 
257,  281. 

Vlner  defines  "forcible  entry*'  as  being 
'If  one  or  more  persons  come  weaponed  to  a 
house  or  land  and  violently  enter,  or  they 
offer  violence  to  any  possessed,  or  If  they 
forcibly  and  furloTisly  expel  another  out  of 
his  possession."  Ck>mmonwealth  v.  Keeper 
of  the  Prison  (Pa.)  1  Ashm.  140, 145  (quoting 
13  Vln.  Abr.  180). 

A  forcible  entry  Is  a  violent  taking  by 
one  of  the  lands  and  tenements  occupied  by 
and  In  possession  of  another,  by  means  of 
threats  and  force,  and  without  authority  of 
law.  One  who  enters  upon  and  obtains  pos- 
session of  real  estate  under  kn  order  and 
judgment,  the  process  of  the  court,  cannot 
be  said  to  have  made  a  forcible  entry  there- 
on. Frants  v.  Baylor,  71  Pac  217,  12  Okl. 
282. 

0>de  Olv.  Proc.  9  1159,  declares  that 
every  person  Is  guilty  of  a  forcible  entry 
who,  after  entering  peaceably  on  real  prop- 
erty, turns  out  by  force,  threats,  or  menacing 
conduct  the  party  In  possession.  Kerr  v. 
O'Keefe,  71  Pac.  447, 449,  138  OaL  415. 

A  forcible  entry,  under  the  statute  of 
West  Virginia,  giving  civil  redress  by  sum- 
mary proceedings  In  cases  of  forcible  entry, 
is  precisely  what  would  constitute  a  forcible 
entry  for  which,  at  common  law,  a  party 
might  be  punished  criminally.  It  lies,  there- 
fore, when  a  party  enters  on  land  in  the 
possession  of  another,  and  either  by  his  acts 
or  speech  gives  those  who  are  In  possession 
just  cause  to  fear  be  will  do  them  some 
bodily  harm  If  they  do  not  give  way  to  him. 
Franklin  v.  Cteho,  30  W.  Va.  27,  85,  8  S.  B. 

lea 

To  enter  upon  premises  In  defiance  of 
the  occupant  and  with  such  a  display  of 
force  as  reasonably  to  deter  him  from  main- 
tnlning  his  possession  Is  forcible  entry. 
That  the  aggressor  remained  In  possession 
was  admissible  in  evidence  to  show  that  he 
made  bis  entry  complete,  though  he  was 
not  charged  with  forcible  detainer.  Llssner 
V.  State,  84  Ga.  669,  11  S.  B.  500,  20  Am.  St 
Rep.  389. 

"A  forcible  entry  must  be  accompanied 
either  with  actual  violence  or  with  circum- 


stances tending  to  excite  terror  and  to  In- 
timidate the  owner  or  his  servants  from 
maintaining  his  rights.*'  Smith  v.  Beeder, 
28  Pac  890,  892,  21  Or.  541, 15  L.  R.  A.  172. 

The  breaking  and  entry  of  an  occupied 
dwelling  house  during  the  temporary  absence 
of  the  person  entitled  to  possession  will  not 
form  the  basis  of  an  action  for  forcible  en- 
try and  detainer.  ,  Grlflln  v.  Griffin,  42  S.  EL 
1005,  U6  Ga.  754. 

If  a  person  having  a  possessory  title 
to  land  enters  by  force  and  turns  out  a  per- 
son who  has  a  naked  possession  only,  the 
latter  cannot  maintain  trespass  against  the 
person  so  entering.  If  the  entry  in  such 
case  be  with  a  strong  hand  or  multitude  of 
people,  it  is  an  offense  for  which  the  party 
entering  must  answer  criminally  for  forcible 
entry.  Hyatt  v.  Wood,  4  Johns.  150,  158,  4 
Am.  Dec.  25a 

Forcible  entry  does  not  mean  that  the 
entry  be  made  with  strong  hand  or  accom- 
panied with  acts  of  actual  force  or  violence 
against  person  or  property,  and  one  who  en- 
ters on  pasture  land  during  the  temporary 
absence  of  the  person  in  possession,  drives 
off  his  cattle,  and  nails  up  the  gates,  is  guilty 
of  forcible  entry.  Phelps  v.  Randolph,  35 
N.  B.  243,  244,  147  lU.  335. 

Under  St  1866,  p.  768,  providing  that 
"if  any  person  shall  with  violence  and  a 
strong  hand  enter  into  or  upon  any  lands 
or  buildings,  either  by  breaking  open  doors, 
windows,  or  other  parts  of  the  house,  or  by 
any  kind  of  violence  or  circumstance  of  ter- 
ror, *  .  *  *  such  person  shall  be  deemed 
guilty  of  forcible  entry,'*  etc,  a  breaking 
open  of  doors,  windows,  or  other  parts  of  a 
house  constitutes  a  forcible  entry  as  much  as 
one  effected  by  any  kind  of  violence  or  cir- 
cumstance of  terror.  Accordingly  the  earlier 
authorities,  to  the  effect  that  forcible  entry 
was  not  complete  unless  there  was  some- 
thing of  violence  or  menace  directed  toward 
the  person  in  possession,  or  something  in  the 
conduct  of  the  party  making  the  entry  calcu- 
lated to  excite  terror  in  the  mind  of  the  oth- 
er party,  were  not  applicable  in  an  action  for 
forcible  entry  and  detainer  brought  under 
the  statute.  Brawley  v.  Bisdon  Iron  Works, 
88  Gal.  676,  678. 

Forcible  entry  is  a  misdemeanor  as  rec- 
ognized by  common  law.  Elx  parte  Webb,  51 
Pac.  1027,  24  Nev.  238. 

At  the  common  law  forcible  entry  was 
an  offense  and  punishable  as  such.  Glenn 
V.  Caldwell,  74  Miss.  49,  6S,  20  South.  152 
(quoting  Webst  Diet). 

Force  either  actually  applied  or  justly  to 
be  feared  from  the  conduct  of  the  defendant 
is  sufficient  to  constitute  a  forcible  entry. 
Frazier  v.  Hanlon,  5  Gal.  156.  *'It  will  be 
sufficient  if  one  submit  upon  or  hi  conse- 
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iptmee  of  apparent  inability  to  raslat  the 
force  arrayed  against  him,  witboat  its  being 
Bbown  or  inferred  that  he  waa  nnder  fear 
of  personal  injnry."  Berry  y.  Williams,  21 
N.  J.  Law  (1  Zab.)  423;  Hendrickson  y.  Hen- 
drlckson,  12  N.  J.  Law  (7  Halst)  202.  As 
was  said  in  Dickinson  y.  Maguire,  9  Cal.  46, 
in  reference  to  a  forcible  detainer:  "If,  when 
the  possession  of  the  premises  is  demanded 
of  the  party,  he  by  word  or  act,  look  or  ges- 
ti2re,  gives  reasonable  ground  to  apprehend 
the  nse  of  force  to  prevent  the  rightful  claim- 
ant from  obtaining  peaceable  possession,  this 
will  be  sufficient."  It  is  not  necessary  for 
the  claimant  to  wait  until  actual  violence  is 
resorted  ta  Wylie  v.  Waddell,  52  Mo.  App. 
226;  Cakes  y.  Aldridge,  46  Mo.  App.  11.  In 
SeltE  y.  Miles,  16  Mich.  456,  470,  an  entry  by 
a  sheriff  under  a  void  writ  of  restitution* 
which  was  made  without  physical  force,  was 
held  to  have  been  a  forcible  entry.  The 
court  said:  "The  complainant  had  the  right 
to  act  upon  the  circumstances  as  they  then 
appeared.  *  •  •  The  course  of  the  defend- 
ant clearly  indicated  a  design  to  exert,  if 
necessary,  all  the  power  conferred  by  the 
writ,  and  the  complainant  yielded  to  such 
display  of  force."  Wegner  y.  Lubenow  (N. 
D.)  95  N.  W.  442,  446. 

An  essential  element  of  the  offense  of 
forcible  entry,  as  defined  by  Code,  $  1028,  is 
that  the  "land  and  tenements  or  terms  of 
years,"  must  be  not  simply  in  the  construc- 
tive, but  in  the  actual,  possession  of  the  per- 
son whose  possession  is  charged  to  have  been 
interfered  with.  State  y.  Bryant,  103  N.  C. 
436,  437,  9  S.  B.  1. 

The  Ciyil  Code  of  Practice^  In  subsection 
1  of  section  452,  defines  a  forcible  entry  as 
"an  entry  without  the  consent  of  the  person 
having  actual  possession."  None  but  those 
in  actual  possession  when  the  forcible  entry 
is  made  can  maintain  the  warrant  under 
the  statute,  and  no  question  of  title  or  right 
of  possession  can  arise  upon  the  trial  of  the 
issue.  Cuyler  y.  Estis,  23  Ky.  Law  Rep.  1063, 
1064,  64  S.  W.  673,  674. 

*  The  high-handed  invasion  of  the  actual 
possession  of  another,  he  being  present,  con- 
stitutes the  offense  known  as  "forcible  en- 
try." State  y.  Newbury,  29  S.  B.  367,  368, 
122  N.  C.  1077. 

An  instruction  that  forcible  entry  means 
any  act  that  deprives  the  owner  of  his  prop- 
erty, and  need  not  amount  to  personal  vio- 
lence and  such  acts  as  to  intimidate  the  own- 
er, by  means  of  which  possession  is  relin- 
quished, is  erroneous,  as  it  includes  posses- 
sion without  force,  and  not  against  his  objec- 
tlons.  Sheehy  y.  Flaherty,  20  Fac.  687,  688, 
8  Mont  366. 

FOBOIBIiE  EKTBT  AND  DETAINER. 

A  forcible  entry  and  detainer  is  violent 
taking  and  keeping  possession  by  one  of  any 


lands  and  tenements  occupied  by  another, 
by  means  of  threats,  force,  or  arms,  4ind 
without  authority  of  law.  Alexander  v.  Gris- 
wold,  17  N.  Y.  Supp.  522,  523. 

A  third  person,  who  intrudes  himself  on 
land  or  enters  after  Judgment  against  a  for- 
mer intruder,  is  guilty  of  "forcible  entry  and 
detainer."  State  y.  OUbert  (S.  a)  2  Bay, 
356,857. 

A  forcible  entry  and  detainer  ia  declared 
j  by  the  Texas  Constitution  to  consist  in  any 
one  of  three  things:  (1)  Where  any  person 
shall  make  an  entry  into  lands,  tenements, 
or  other  real  property,  where  entry  is  not 
given  by  law;  (2)  where  any  person  shall 
make  an  entry  by  force  into  any  lands,  ten- 
ements^ or  other  real  property;  and  (3) 
where  any  person  shall  willfully  and  without 
force  hold  over  any  tenements  or  real  prop- 
erty after  the  termination  of  the  time  for 
which  such  lands,  tenements,  or  other  prop- 
erty were  let  to  him,  or  after  the  term  un- 
der which  he  claims  has  expired.  Cooper  v. 
Marchbanks,  22  Tex.  1,  & 

A  forcible  entry  and  detainer  is  ylolenl 
taking  and  keeping  possession  by  one  of  any 
lands  and  tenements  occupied  by  another, 
by  means  of  threats,  force,  or  arms,  and 
without  authority  of  law.  It  is  essentially 
an  action  to  protect  the  actual  possession  of 
real  estate  against  unlawful  and  forcible  in- ' 
vasion,  to  remove  occasion  for  acts  of  vio- 
lence in  defending  such  possession,  and  to 
punish  breaches  of  peace  committed  in  "the 
entry  upon  or  the  detainer  of  real  property. 
Under  the  law  of  New  York  the  remedy  is 
a  civil  one,  the  sole  object  of  which  is  to 
regain  a  possession  which  has  been  invaded, 
and  the  only  judgment  which  can  be  ren- 
dered in  the  civil  action  is  that  plaintiff  hare 
restitution  of  the  premises.  Carter  v.  An- 
derson, 16  Daly,  437,  438,  11  .N.  Y.  Supp.  883. 

A  forcible  entry  and  detainer  arises 
where  a  person,  by  force  or  strong  hand,  or 
with  weapons,  or  by  breaking  open  the  doors, 
windows,  or  other  parts  of  the  house,  wheth- 
er any  person  be  in  it  or  not,  or  by  any  kind 
of  violence  whatsoever,  enters  upon  lands, 
tenements,  or  possessions  in  the  occupation 
of  another,  and  detains  and  holds  the  same; 
or  by  threatening  to  kill;  maim,  or  )t)eat  the 
party  in  possession;  or  by  such  words,  cir- 
cumstances, or  actions  as  have  a  natural 
tendency  to  excite  fear  or  apprehension  of 
danger;  or  by  putting  out  of  doors  or  carry- 
ing away  the  goods  of  the  party  in  posses- 
sion; or  by  entering  peaceably  and  then 
turning  or  keeping  the  party  out  of  posses- 
sion by  force  or  threats,  or  other  circumstan- 
ces of  terror.  Shannon's  Code  Tenn.  1896, 
S  5091. 

Under  a  statute  in  express  terms  author- 
izing actions  for  forcible  entry  and  detainer 
before  iustices  of  the  peace,  it  is  held  that  the 
term  "forcible  entry  and  detainer*'  sufficient- 
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ly  alleges  that  the  entry  was  with  actual 
force,  so  that  a  complaint  in  snch  an  action 
Is  not  .defective  for  failure  to  aver  that  the 
entry  was  **with  a  strong  hand."  In  this 
connection  the  court  says  that  it  is  necessary 
in  an  action  for  unlawful  forcible  entry  and 
detainer  to  show  that  the  entry  was  made 
with  a  greater  degree  of  force  than  is  nec- 
essary to  constitute  mere  trespass.  It  must 
appear  that  actual  force  and  violence  was 
used,  and  that  complainant  was  in  the  actual 
possession  of  the  premises;  but  it  need  not 
appear  that  he  resided  thereon.  Jarvis  t. 
Hamilton,  16  Wis.  574,  677. 

Foseilile  trespass  dlstliignislied. 

The  only  distinction  between  "forcible 
trespass*'  and  "forcible  entry  and  detainer" 
is  that  the  former  is  as  to  personal  property 
and  the  latter  as  to  realty.  State  v.  Lawson, 
123  N.  C.  740,  31  S.  E.  667,  68  Am.  St  Rep. 
844. 

TTalawfnl  detainer  distingnislied. 

When  an  entry  upon  lands  is  imlawfnlt 
whether  forcible  or  not,  and  the  subsequent 
conduct  is  forcible  and  tortious,  the  offense 
committed  is  a  forcible  entry  and  detainer; 
but  wherever  the  original  entry  Is  lawful, 
and  the  subsequent  holding  forcible  and  tor> 
tious,  then  the  offense  is  an  unlawful  detain- 
er  only.  Fullen  v.  Boney,  4  N.  J.  Law  (1 
Southard)  125, 131. 

f6bcibIiE  entbt  anb  detainer 

(Action  of). 

As  dvll  fiction  or  case,  see  "Civil  Action 
—Case — Suit— Etc" 

The  statute  of  forcible  entry  and  detain- 
er should  be  construed  as  taking  away  the 
previous  common-law  right  of  forcible  en- 
try by  the  owner,  and  such  entry  must  be 
therefore  held  illegal  in  all  forma  of  action. 
Reeder  v.  Purdy,  41  111.  279,  286. 

Forcible  entry  and  detainer  is  a  sum- 
mary remedy,  depending  entirely  on  statute, 
provided  to  enable  a  party  on  whose  posses- 
sion another  has  entered  by  force,  or  against 
whom  a  tenant  forcibly  holds  over  after  the 
termination,  of  the  lease,  to  have  immediate 
restitution  of  the  possession,  without  the 
necessity  of  resorting  to  an  action  on  the 
title.  It  puts  no  other  matter  in  litigation 
than  the  right  of  possession,  and  the  remedy 
does  not  extend  to  other  matters  of  dispute 
between  the  partiea  Clark  v.  Snow,  24  Tex. 
242,  243. 

An  action  of  forcible  entry  and  detainer 
is  essentially  a  proceeding  to  protect  the 
actual  possession  of  real  estate  against  un- 
lawful and  forcible  invasion,  to  remove  oc- 
casion for  actual  violence  In  defending  such 
possession,  and  to  punish  breaches  of  the 
peace  committed  in  the  entry  upon  or  the 


detainer  of  real  property.    Alexander  y.  Gri«- 
wold,  17  N.  y.  Supp.  522,  523. 

The  action  of  forcible  entry  and  detain- 
er is  a  summary  proceeding,  and  the  ques- 
tion involved  Is  the  fact  of  possession  alone, 
and  not  necessarily  the  right  of  possession. 
When  brought  by  a  landlord  against  a  ten- 
ant, the  only  issue  is,  was  defendant  hold- 
ing over  after  the  termination  or  contrary 
to  the  terms  of  his  lease?  The  proceedings 
are  special  and  summary,  and  the  Legisla- 
ture has  the  right  to  dispose  of  the  jurisdic- 
tion according  to  its  own  wisdom,  and  may 
confer  it  on  a  justice  of  the  peace.  Herkim- 
er V.  Keeler,  81  N.  W.  178,  180,  109  Iowa, 
680. 

The  action  of  forcible  entry  and  detainer 
is  possessory  merely,  and  does  not  involve 
the  title  to  real  estate,  except  to  the  extent 
that  evidence  of  title  may  be  incidentally 
shown  to  support  the  claim  of  right  of  pos- 
session. Armour  Packing  Co.  v.  Howe,  64 
Pac.  42,  62  Kan.  587  (citing  McClain  v.  Jones, 
60  Kan.  639,  640,  57  Pac.  500);  Wideman  v. 
Taylor,  65  Pac.  664,  665,  63  Kan.  884;  Clark 
V.  Hutton,  28  Tex.  123,  125,  126. 

An  action  of  forcible  entry  and  detainer 
is  one  brought  for  the  possession  of  land, 
dependent  on  the  right  of  possession,  such 
right  ^  being  the  only  question  which  can  be 
determined  therein,  and  has  nothing  to  do 
with  the  ultimate  superiority  of  the  title  of 
the  various  contending  parties.  Smith  y. 
Ryan,  20  Tex.  661,  665. 

The  action  for  forcible  entry  and  detain- 
er should  be  strictly  confined  to  the  right 
of  possession,  without  regard  to  which  party 
has  the  title  to  the  land.  If  one  holding  ti- 
tle to  the  land  should  by  himself  or  his  agent 
with  force  and  arms  dispossess  one  in  the 
peaceable  possession,  the  action  would  lie. 
Warren  v.  Kelly,  17  Tex.  544,  551. 

In  an  action  of  forcible  entry  or  detain- 
er the  title  is  not  tn  question.  If  the  plain- 
tiff shows  himself  In  the  peaceable  posses- 
sion of  land  and  that  he  was  forcibly  dis- 
possessed, it  will  be  sujfflcient  to  entitle  him 
to  recover  possession,  and  the  defendant  will 
not  be  permitted  to  set  up  title  to  defeat  it. 
People  V.  Leonard. (N.  X.)  11  Johns.  504^  509. 

A  proceeding  of  forcible  entry  is  sum- 
mary in  character,  involving  alone  the  ques- 
tion of  possession  of  property.  Hence  one 
who  enters  upon  land  in  the  actual  posses- 
sion of  another  without  his  consent  may  be 
removed  by  a  writ  of  forcible  entry  and  de- 
tainer, though  the  right  of  entry  was  in  him, 
and  an  action  instituted  by  him  Involving 
the  title  and  right  of  possession  be  pending. 
Young  V.  Young,  58  S.  W.  592,  594,  109  Ky. 
123. 

Forcible  entry  and  detainer  can  only  be 
maintained  by  one  who  was  in  actual  pos- 
session of  the  premises  at  the  time  of  the 
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Injury  committed*  and  cannot  be  brought  by 
a  landlord  for  the  dispossession  of  his  ten- 
ant. Bennet  r.  Montgomery,  8  N.  J.  Law  (3 
Halst)  48;   Hays  y.  Porter,  27  Tex.  92,  94. 

In  an  action  for  forcible  entry  or  de- 
tainer the  Justice  is  authorized  by  the  stat- 
ute to  fine  and  imprison  upon  his  own  view 
and  conviction  of  the  force,  but  possession 
cannot  be  changed  without  the  intervention 
of  a  Jury;  and  if  the  Justice  awards  posses- 
sion on  his  own  view  he  does  an  unauthor- 
ized act,  which  should  be  set  aside  by  the 
Supreme  Court  on  certiorari,  and  re-restitu- 
tion ordered.  Glason  v.  Shotwell  (N.  Y.)  12 
Johns.  31,  43;  In  re  Shotwell  (N.  Y.)  10 
Johns.  304,  308. 

Forcible  entry  and  detainer  at  common 
law  was  a  criminal  or  quasi  criminal  pro- 
cess, and  was  only  allowed  where  the  entry 
and  detainer  were  with  force — ^the  strong 
hand.  The  Legislature  has  devised  a  pro- 
cess of  the  same  name,  but  now  purely  dvil 
in  form  and  nature.  Bveleth  v.  Gill,  64  Atl. 
766»  757,  97  Me.  315. 

In  an  action  for  wrongfully,  unlawfully, 
and  forcibly  breaking  and  entering  into  real 
estate  and  ousting  the  possessor,  the  grava- 
men of  the  complaint  is  the  forcible  entry, 
and  it  cannot  be  considered  as  an  action 
for  the  possession  of  lands  and  tenements, 
where  the  relation  of  landlord  and  tenant 
exists,  or  when  such  possession  has  been 
unlawfully  obtained,  as  provided  for  in  the 
Constitution  of  the  state.  Peacock  v.  Leon- 
ard, 8  Nev.  84,  88. 

Rev.  St  p.  345,  S  2,  provides  that  if  any 
person  should  obtain  possession  of  real  prop- 
erty "by  such  words  or  actions  as  have  a 
natural  tendency  to  excite  fear  or  apprehen- 
sion of  danger,  or  by  putting  out  of  doors 
or  carrying  away  the  goods  of  the  party  in 
possession,  or  by  entering  peaceably  and 
then  driving  out  by  force,  or  by  any  other 
circumstance  of  terror,"  he  should  be  deem- 
ed guilty  of  forcible  entry  and  detainer. 
Under  this  definition  the  right  of  action  may 
be  complete  in  the  absence  of  all  force. 
Every  act  which  would  have  a  tendency  to 
excite  fear,  not  of  personal  violence  alone, 
but  reasonable  fear  of  a  violent  ouster  of  the 
goods  of  the  person  in  possession,  will  en- 
able the  party  dispossessed  by  such  fear  to 
recover  possession  in  an  action  of  forcible 
entry  and  detainer.  Harrow  v.  Baker  (Iowa) 
2  G.  Greene,  201,  203. 

The  force  which  is  a  necessary  charac- 
teristic of  the  entry,  sufficient  to  support 
an  action  for  forcible  entry  and  detainer, 
does  not  mean  that  the  intruder  should  have 
done  such  acts  with  reference  to  the  prop- 
erty as  would  render  him  liable  to  indict- 
ment for  assault  and  battery.  Thus,  where 
D.  had  possession  of  a  mill,  and  S.  in  D.'s 
casual  absence,  took  possession  of  it,  fully 
prepared  with  arms,  and  manifestly  Intend- 


ing, if  necessary,  to  use  them  in  keeping  his 
possession,  and  by  the  force  thus  arrayed 
caused  D.  to  leave  the  premises  and  remain 
away,  such  acts  constituted  a  forcible  entry 
and  detainer.  Holmes  y.  HoUoway,  21  Tex. 
658. 

In  an  action  for  forcible  entry  and  de- 
tainer, under  Rev.  St  $  5237,  before  the  plaln- 
tifT  can  recover,  he  must  prove  that  the  de- 
fendant holds  the  possession  either  by  ac- 
tual violence  or  such  a  show  of  force  as  is 
reasonably  calculated  to  intimidate  the  plaln- 
tl/I;  the  principal  element  in  this  character 
of  action  b^ng  the  retention  of  possession 
by  force.  Gipe  v.  Cummins^  116  Ind.  511, 
512,  19  N.  B.  466,  467. 

rOSOIBIJB  RESOUE. 

A  forcible  roscue  of  a  prisoner  may  be 
accomplished  without  the  exercise  of  physic- 
al force,  if  by  threats,  menaces,  or  demon- 
strations an  officer  Is  compelled  to  yield 
thereto  and  to  let  his  prisoner  go.  State  v. 
McLeod,  53  AU.  878^  879,  97  Me.  80. 

FOBCIBLE  TRESPASS. 

Forcible  entry  and  detainer  distinguish- 
ed, see  "Forcible  Entry  and  Detainer." 

Forcible  trespass  is  a  high-handed  inva- 
sion of  the  actual  possession  of  another,  he 
being  present  There  must  be  something 
done  at  the  time  of  the  entry  which  tends  to 
a  breach  of  the  peace.  State  v.  Laney,  87  N. 
C.  535,  537. 

''To  constitute  the  offense  of  forcible 
trespass,  there  must  be  such  force  used  as  to 
exceed  a  bare  civil  trespass."  There  must 
be  an  actual  demonstration  of  force,  as  with 
arms  or  a  multitude  of  attendants,  so  as  to 
create  or  make  imminent  a  breach  of  the 
peace.  State  v.  Lloyd,  85  N.  C.  573,  575; 
State  V.  Covington,  70  N.  0.  71,  78.  This 
demonstration  of  force  is  to  be  distinguished 
from  mere  words,  which,  however  violent, 
cannot  constitute  a  forcible  trespass;  and 
hence  a  trespass  by  one  person  on  the  actual 
possession  of  two,  who  were  both  on  the  spot 
did  not  constitute  a  forcible  trespass.  State 
V.  Covington,  70  N.  0.  71,  73. 

"Forcible  trespass,"  says  Pearson,  C.  J., 
in  State  v.  Sowls,  61  N.  C.  151,  "is  the  tak- 
ing by  force  of  the  personal  property  of  an- 
other," to  which  Reade,  J.,  In  State  v.  Pear- 
man,  61  N.  C.  371,  adds  the  words  "in  his 
presence."  The  offense  Is  described  with 
more  particularity  by  Manly,  J.,  in  his  charge 
to  the  jury,  in  this  language:  "It  was  not 
necessary  to  the  offense  that  the  individual 
whose  rights  are  violated  should  oppose  the 
seizure  or  taking  away  of  his  property  by 
force,  provided  that  he  was  overawed  and 
prevented  from  so  doing  by  a  superior  force 
and  a  disinclination  to  engage  in  a  breav!h  of 
the  peace;    nor  was  it  necessary  that  he 
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riionld  In  erpraw  langnase  forbid  the  trea- 
paBs,  provided  that  it  was  against  Ills  wilL 
Wheneyer  property  Is  taken  by  superior 
force  from  the  presence  of  one  who  is  in 
peaceable  possession,  and  contrary  to  the 
will  of  the  possessor,  the  offense  is  consum- 
mated/'   State  T.  Barefoot,  89  N.  G.  565,  567. 

The  offense  of  forcible  trespass  must  be 
done  with  a  strong  hand,  or  "manu  forti," 
which  it  is  held  implies  greater  force  than  Is 
expressed  by  the  phrase  "vi  et  armis."  Con- 
sequently it  Is  held  that  a  charge  that  the 
trespass  was  committed  yi  et  armis  is  in- 
sufficient to  charge  a  forcible  trespass.  State 
y.  Ray,  82  N.  0.  30,  40. 

FOBCIBLY, 

The  terms  'forcibly"  and  "fraudulently," 
within  a  statute  imposing  a  fine  on  persons 
forcibly  and  fraudulently  passing  a  toll  gate 
without  paying  legal  toll,  must  be  held  to 
haye  been  used  in  their  ordinary  sense,  and 
to  mean  actual  force  or  actual  fraud,  as  dis- 
tinguished from  constructiye  force  or  fraud. 
Bridgewater  &  U.  Plank  Road  Go.  y.  Rob- 
bins  (N.  Y.)  22  Barb.  662,  667  (citing  Golum- 
bia  Turnpike  y.  Woodworth,  2  Gaines,  97). 

"Forcibly  passing,**  as  used  in  the  New 
Jersey  statute  imposing  a  penalty  for  forcibly 
passing  the  keeper  of  a  turnpike  gate^  means 
the  passing  without  payment  of  toll  and  with- 
out the  consent  and  against  the  will  of  the 
keeper.  It  is  not  necessary  that  there  should 
be  resistance  offered  by  the  keeper  or  yiolence 
on  the  part  of  the  person  passing.  Gamden, 
B.  &  M.  Turnpike  Go.  y.  Fowler,  24  N.  J. 
Law  (4  Zab.)  205,  208. 

The  word  "forcibly,"  as  used  in  Act  May 
15,  1820,  §  5,  proyiding  that;  if  any  citisen  of 
the  United  States  shall  "forcibly"  confine  or 
detain  on  board  a  ship  any  negro  not  held 
to  seryice  by  the  laws  of  either  of  the  states 
or  territories  of  the  United  States,  with  in- 
tent to  make  him  a  slaye,  such  person  shall 
be  adjudged  a  pirate,  does  not  require  phys- 
ical or  manual  force.  Any  act  on  the  part 
of  the  person  putting  the  negro  in  bodily 
fear  and  terror  is  equiyalent  to  actual  force. 
United  States  y.  Gordon  (U.  S.)  25  Fed.  Gas. 
1364. 

Forcibly  doing  an  act  is  merely  doing 
an  act  with  force,  so  that  an  indictment  that 
defendant  did  with  force  and  arms  yiolently 
and  unlawfully  resist,  etc.,  is  sufficient  under 
a  statute  making  it  an  offense  to  forcibly  re- 
sist, eyen  though  "yiolently  and  unlawfully" 
may  not  be  equiyalent  to  "forcibly."  United 
States  ▼.  Bachelder  (U.  S.)  24  Fed.  Gas.  931, 
932. 

FOBCIBLY  BAVISHINO. 

2  Rey.  St  S  22,  subd.  2,  defining  rape  as 
forcibly  rayishlng  any  woman  of  the  age  of ; 


10  years  or  upwards,  means  haying  carnal 
knowledge  of  a  wmnan  by  a  man  forcibly 
against  her  will,  and  does  not  include  merely 
having  carnal  knowledge  of  a  woman  while 
deprived,  by  voluntary  intoxication  or  other- 
wise, of  all  reason  and  volition,  without  her 
consent,  and  by  such  force  only  as  is  neces- 
sary to  accomplish  the  act  People  r.  Quin 
(N.  Y.)  50  Barb.  128,  131. 

FORE  AND  AFT. 

A  "fore  and  aft  tree*'  is  a  tree  in  a 
boundary  line  with  chops  on  the  sides  indi- 
cating the  direction  of  the  line.  Beldlng  y. 
Hebard  (U.  S.)  103  Fed.  532,  537,  43  a  a  A. 
296. 


FORECLOSE. 

Where  the  express  stipulation  in  a  mort- 
gage was  that  the  mortgagee  would  not  in- 
stitute any  proceedings  to  foreclose  the  mort- 
gage until  the  mortgagor  and  indorser  of  two 
of  the  notes  had  been  sued  to  insolvency,  the 
word  '^foreclose"  should  be  construed  in  its 
popular  significance;  that  is,  to  enforce  by 
any  form  of  legal  proceeding.  Grandin  v. 
Hurt,  80  Ala.  116,  117. 

When  an  attorney  Is  employed  to  fore- 
close a  mortgage,  the  conmion  understanding 
is  that  this  refers  to  the  proceedings  which 
culminate  in  the  sale  of  the  property,  and 
the  preparation  and  record  of  the  papers  evi- 
dencing that  sale.  If  it  should  happen  that 
another  party  buys  at  the  sale,  the  author- 
ity to  foreclose  would  fairly  imply  authority 
to  receive  the  money  from  the  purchaser; 
but  if,  as  is  usually  the  case,  the  property  is 
bid  in  by  the  mortgagee,  the  agency  of  one 
employed  to  foreclose  would  have  accom- 
plished its  object  and  terminated  when  the 
sale  and  proceedings  were  completed.  Wil- 
liams v.  Grundysen,  53  Minn.  346,  349,  55  N. 
W.  557. 

FORECLOSXnEtE. 

See    •'Strict    Foreclosure";     •'Statutory 
Foreclosure." 

We  familiarly  say  that  a  foreclosure  in- 
vests the  petitioner  with  the  interest  of  the 
party  foreclosed;  but  we  thus  describe  a 
practical  effect,  rather  than  state  what  is  ab- 
solutely true.  All  that  is  actually  accom- 
plished is  the  extinguishment  of  a  ri^t — 
the  interposition  of  a  perpetual  legal  bar 
against  the  party  foreclosed.  The  decree 
only  professes  to  close  a  door,  which  equity 
before  had  kept  open ;  not  to  confer  a  right 
or  pass  a  title.  The  only  effect  which  a  fore- 
closure has  is  to  extinguish  the  mortgagor's 
personal  right  oi  redemption.  Goodman  y. 
White,  26  Conn.  317,  322. 
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A  'f  oiedosnre,''  In  the  orlgtnal  aoo^ta- 
tion  of  the  term,  was  nothing  but  a  legal  pro- 
ceeding to  extinguish  the  equity  of  redemp- 
tion. Arrlngton  t.  Llscom,  84  Oal.  866,  876, 
94  Am.  Dec  722. 

A  forecloeore  is  any  proceeding  by  which 
the  mortgagor's  equity  of  redemption  in  the 
property  is  cut  off  beyond  possibility  of  re- 
call. 2  Bl.  Ck)mm.  159.  The  word  "foredo- 
snre"  is  undoubtedly  used  In  the  sense  of 
this  definition  in  Gen.  St  §  8010,  reading, 
"The  foreclosure  of  a  mortgage  shall  be  a 
bar  to  any  further  action  upon  the  mortgage 
debt,  note,  or  obligation,  unless  the  person  or 
persons  who  are  liable  for  the  payment  there- 
of are  made  parties  to  such  foreclosure." 
Appeal  of  Ansonia  Bank,  18  Atl.  1030,  1031, 
58  Ck)nn.  257. 

A  ^^foreclosure"  is  defined  by  Bouvier  to  be 
**B,  proceeding  In  chancery  by  which  the  mort- 
gagor's right  of  redemption  of  the  mortgaged 
property  Is  barred  forever.  This  takes  p^ace 
when  the  mortgagor  has  forfeited  his  estate 
by  nonpayment  of  the  money  due  on  the 
mortgage  at  the  time  appointed,  but  still  re- 
tains the  equity  of  redemption.  In  such  case 
the  mortgagee  may  file  a  bill  calling  on  the 
mortgagor,  in  a  court  of  equity,  to  redeem 
his  estate  presently,  or  In  default  thereof,  to 
be  forever  barred  from  any  right  of  redemp- 
tion.**  In  this  state  a  judgment  foreclosing 
a  mortgage,  as  commonly  expressed,  does  not 
divest  title  or  confer  possession.  Springfield 
Fire  &  Marine  Ins.  Go.  v.  Phillips,  16-  Ky. 
Law  Rep.  890,  894. 

A  foreclosure  is  that  proceeding  which 
cuts  off  the  mortgagor's  equity  of  redemption 
in  the  property  mortgaged,  and  the  meaning 
of  the  term  is  not  affected  by  the  kind  of 
property  which  Is  the  subject  of  the  mort- 
gage. Appeal  of  Ansonia  Nat  Bank,  18  Atl. 
1030,  1082,  58  Conn.  257. 

Foreclosure  being  an  application  of  the 
land  to  the  payment  of  the  debt,  an  action 
for  the  foreclosing  recovery  of  the  estate  can- 
not be  maintained  until  the  debt  is  due. 
Clough  V.  Rowe,  8  Atl.  814,  315,  63  N.  H.  562. 

A  bill  of  foreclosure  Is  an  action  which 
takes  away  the  equity  of  redemption  only, 
and  the  title  of  the  mortgagee  cannot  be,  and 
is  not,  investigated.  Palmer's  Adm'r  v. 
Mead,  7  Conn.  149,  152. 

A  policy  of  insurance  which  forbade 
alienation  of  the  property  insured,  and  con- 
tained this  clause,  "The  commencement  of 
foreclosure  plroceedlngs  or  the  levying  of  an 
execution  shall  be  deemed  an  alienation  of 
the  property,"  referred  to  the  ordinary  pro- 
ceedings for  the  foreclosure  of  a  mortgage 
upon  real  estate,  and  not  to  exceptional  pro- 
ceedings allowed  by  special  statutes,  differ- 
ing In  different  localities.  Hence  it  would 
not  Include  proceedings  to  enforce  a  me- 


dbanic'a  lien  under  the  proviaiona  of  New 
York  statutes.  Oolt  v.  Phoenix  Fire  Ins.  Go., 
54  N.  Y.  595,  597. 

Foreclosure  is  the  appropriate  remedy 
in  equity  tor  default  in  payment  of  money 
secured  by  mortgage.  Dows  v.  Chicago  & 
S.  W.  Ry.  Co.  (U.  S.)  7  Fed.  Gas.  1012,  1010. 

Foreclosure  la  a  remedy  by  which  the 
prox)erty  covered  by  the  mortgage  may  be 
subjected  to  sale  for  the  nonpayment  of  de- 
mands for  which  the  mortgage  stands  as  se- 
curity, and,  when  the  decree  is  had,  and  the 
property  sold  to  satisfy  it,  the  mortgagee  has 
obtained  all  he  contracted  for.  Williams  v. 
Wilson,  70  Pac  1031,  1032,  42  Or.  299,  95 
Am.  St  Rep.  746. 

The  remedy  by  sdre  facias  acoompliahes 
precisely  the  same  thing  as  foreclosure. 
They  both  seek  the  same  end,  namely,  the 
conversion  of  the  mortgaged  premises  into 
money,  and  the  extinguishment  of  the  equity 
of  redemption.  The  latter  is  called  "equita- 
ble foredoaure,"  and  the  former  may  be 
called  "legal  foreclosure,"  because  they  are 
in  effect  the  same.  Van  Vrankin  v.  Roberts, 
29  Atl.  1044,  1046,  7  Del.  Gh.  16. 

The  use  of  the  term  "foreclosure  of  real 
estate,"  in  an  act  entitled  "An  act  to  regu- 
late the  foreclosure  of  real  estate,"  la  some- 
what indefinite,  but  suggests,  if  it  does  not 
clearly  express,  the  general  subject  of  the 
act,  and  is  soggestive  of  sales  by  execution 
as  well  as  sales  under  mortgages,  both  of 
which  are  authorized  by  such  act  GiUitt  v. 
McCarthy,  84  Minn.  818,  819,  25  N.  W.  637. 

As  an  aotlon  or  suit. 

See  "Action";  *Xttvil Action— Case— Suit 
—Etc";  "Proceedings";  ••Special 
Case";  "Suit— Suited." 

Entry  and  possession. 

By  the  statute  of  Massachusetts,  the  en- 
try and  continued  possession  for  three  years 
of  the  mortgagee  constitutes  a  foreclosure  of 
the  mortgage.    Such  a  foreclosure  operates 
as  a  set-off  of  so  much  only  of  the  debt  as 
equals  the  value  of  the  property.    If  such 
foreclosure  was  an  absolute  purchase  of  or 
election  to  take  the  property  in  full  satisfac- 
tion of  the  debt,  it  would  be  found  in  many 
,  instances  to  work  great  Injustice,  and  the  se- 
I  curity  in  many  cases  would  be  worthless. 
!  Hatch  V.  White  (U.  S.)  11  Fed.  Gas.  810. 

Ezeention  of  sheriff's  oertiileate. 

A  foreclosure  sale  is  ngt  complete  until 
the  sheriff's  certificate  is  executed,  acknowl- 
edged, and  recorded.  In  the  absence  of  the 
certificate,  no  title  passes  by  the  foreclosure 
proceedings.  The  word  "foreclosure"  means 
a  sale  completed  and  consummated  by  the 
execution  and  recording  of  the  sherilTs  cer- 
tificate.   Lindgren   v.   Lindgren,   76   N.   W. 
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1034,  1036,  78  Minn.  90;  Laroque  y.  Chapel, 
66  N.  W.  941,  &42,  63  Minn.  517;  Goldtree  y. 
McAUster  (CaL)  23  Pac  207,  210. 

Ezplration  of  time  for  redemptioii. 

In  Gen.  St  1878,  c  81,  S  24,  allowing  a 
mortgagor,  wltlilu  one  year  after  foreclosure, 
to  recoyer  three  times  the  amount  of  certain 
oyercharges,  and  for  which  the  property  was 
sold,  unless  such  oyerplus  has  been  paid  to 
the  mortgagor  or  his  assignee,  the  word  "fore- 
closure" means  the  proceeding  resulting  in 
and  Including  the  sale  in  fact — ^the  striking  off 
of  the  property  by  the  sheriff — and  not  the 
expiration  of  the  time  of  redemption,  in  the 
sense  of  a  foreclosure  completed  and  effected 
BO  as  to  pass  the  title  to  the  purchaser. 
Beal  y.  White,  8  N.  W.  829,  832,  28  Minn.  6. 

Bale. 

Strictly  speaking,  there  can  be  no  fore- 
closure of  the  mortgage  tmtil  the  mortgagor's 
Interest  is  finally  and  actually  barred.  This 
would  not  be,  at  least,  until  the  sale,  and 
perhaps  not  until  the  confirmation  of  the 
sale.  Ck>nsequently  a  proylsion  in  a  note 
proyiding  for  an  attorney's  fee  for  foreclo- 
sure did  not  authorize  a  Judgment  for  such  a 
fee  where  the  suit  was  settled  before  decree. 
Jennings  y.  McKay,  19  Kan.  120,  122. 

A  mortgage  cannot  be  said  to  be  fore- 
closed until  the  mortgagor's  right  of  redemp- 
tion is  cut  off.  Anderson's  Dictionary  de- 
fines "foreclosure"  as  follows;  "(1)  Specific- 
ally, the  extinguishment  of  the  mortgagor's 
equity  of  redemption  beyond  possibility  to 
recall.  A  mortgage  is  foreclosed  in  the  sense 
that  no  one  has  the  right  to  redeem  it,  or 
call  the  mortgagee  to  account  under  it  In 
no  sense  can  the  term  be  applied  to  a  mort- 
gage until  sale  of  the  property  has  been  ef- 
fected." Goldtree  y.  McAllster  (Oal.)  23  Pac. 
207,  210. 

The  term  "foreclosure"  has  acquired  a 
modem  significance  corresponding  with  the 
changes  in  the  proceedings.  Instead  of  be- 
ing effected  by  the  Judgment  itself,  it  is  ef- 
fected by  the  sale  under  the  Judgment 
Therefore  the  proylsion  in  the  judgment  of 
foreclosure  that  the  defendant  and  all  per- 
sons claiming  or  to  claim  under  him  be  for- 
eyer  barred  and  foreclosed  of  and  from  all 
equity  of  redemption  and  claim  in  and  to  the 
mortgaged  premises  becomes  meaningless  and 
redundant  Sichler  y.  Look,  29  Pac.  220,  222, 
93  Gal.  600. 

In  Laws  1871,  e.  62,  {  1,  proyiding  that 
a  mortgage  containing  a  power  of  sale  may 
be  foreclosed  within  ten  years  after  the  ma- 
turity of  such  mortgage,  the  word  •'fore- 
closed" is  to  be  taken  in  its  popular  sense, 
and  the  term  is  not  applicable  until  a  sale 
of  the  property  has  been  effected,  and  a  pub- 
lication of  the  notice  of  sale  Is  not  sufficient 


Duncan  y.  Oobb,  21  N.  W.  714»  715,  82  Minn. 
460. 

Bale  under  power  of  sale. 

Bouyler  defines  a  '•foreclosure'*  to  be  a 
proceeding  in  chancery  by  which  the  mort- 
gagor's right  of  redemption  of  the  mort- 
gaged premises  is  barred  or  closed  foreyer. 
This  was  the  meaning  of  the  word  as  used 
in  the  ancient  law  of  strict  foreclosure,  and 
when  the  sale  under  decree  took  its  place, 
and  a  time  was  fixed  for  redemption,  it  was 
also  called  a  foreclosure,  for  the  right  to 
redeem  was  equally  barred  or  closed  foreyer. 
But  the  term  has  a  wider  meaning  still  in 
our  law  of  mortgages.  Thus  Perry  on  Trusts 
says:  "These  powers  of  sale  in  mortgage 
deeds  do  not  change  their  character  as  mort- 
gages, but  the  powers  of  sale  are  super- 
added to  mortgages.  It  is  a  cumulatiye  pow- 
er of  foreclosure,  and,  if  the  mortgagee  does 
not  choose  to  exercise  the  power,  he  may  fore- 
close the  mortgage  by  any  of  the  other  meth- 
ods proyided  by  law."  And  Jones  on  Mort- 
gages lays  down  the  rule  that  generally  a 
power  of  sale  does  not  affect  the  right  to 
foreclose  in  equity,  either  by  a  strict  fore- 
closure or  by  a  Judicial  sale,  or  to  foreclose 
in  any  way  proyided  by  statute  for  the  or- 
dinary foreclosure  of  mortgages,  as  by  en- 
try and  possession,  or  by  suit  at  law.  The 
power  is  merely  a  cumulatiye  remedy.  It  is 
one  species  of  foreclosure,  but  it  does  not 
exclude  Jurisdiction  in  equity.  Hence  the 
term  "foreclosure  and  sale,"  as  used  in 
Gomp.  St  p.  161,  §  371,  proyiding  that  a 
mortgage  of  realty  shall  not  be  deemed  a 
conyeyance,  whateyer  its  terms,  so  as  to 
enable  the  owner  of  the  mortgage  to  recoyer 
possession  of  the  real  property  without  fore- 
closure and  sale,  does  not  mean  a  sale  un- 
der a  Judicial  decree,  so  that  a  power  of 
sale  in  a  mortgage  is  yalid.  First  Nat  Bank 
of  Butte  y.  Bell  Silyer  &  Oopper  Min.  Co., 
19  Pac.  403,  410,  8  Mont  32. 

As  transfer. 

See  'Transfer.* 

FOBEGI.OSUBE  BECBEE. 

As  interlocutory  decree,  see  "Interloca- 
tory  Decree  or  Judgment" 

In  order  to  defeat  a  mortgagor's  equity 
of  redemption,  the  mortgagee  must  file  a  bill 
in  equity.  In  which  he  calls  upon  the  mort- 
gagor to  repay  the  money,  or  be  foreyer  fore- 
closed of  his  equity  of  redemption.  The 
court  in  due  course  passes  a  decree  appoint- 
ing a  day  for  the  money  to  be  paid,  and  de- 
claring that,  if  it  is  not  paid  at  or  before 
that  time,  the  mortgagor's  right  of  redemp- 
tion shall  be  foreyer  taken  away.  Upon 
the  failure  to  pay  at  the  designated  time,  the 
decree  is  made  final  and  absolute.  This  is 
a  decree  of  foreclosure,  and  it  was  the  oi^ 
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dinary  proceeding  in  behalf  of  mortgagees 
before  tbe  act  of  Assembly  which  authorizes 
courts  of  equity  to  decree  that  the  property 
be  sold.  The  decree  for  foreclosure  has  dis- 
appeared from  our  practice,  being  entirely 
superseded  by  the  more  convenient  decree  of 
saie,  which  is»  however,  sometimes,  though 
inaccurately,  called  a  "foreclosure  decree." 
Hanover  Fire  Ins.  Go.  v.  Brown,  25  AtL  889, 
091,  77  Md«  61  39  Am.  St  Bep.  880. 

FOBECLOSUBE  8AIJB. 

As  forced  sale^  see  ''Forced  Sale.** 
As  judicial  sale,  see  "Judicial  Sale.** 

A  foreclosure  sale  is  but  a  consumma- 
tion of  what  was  begun  by  the  mortgage 
conveyance.  Johnson  t*  Cook,  70  S«  W.  626, 
96  Mo.  App.  442. 

FOREGOING. 

"Foregoing,"  as  used  in  Tariff  Act  Oct 
1,  1890,  par.  660,  which  exempts  from  duty, 
spioes,  vegetables,  seeds,  aromatics,  and 
seeds  of  morbid  growth,  weeds,  wood  used 
expressly  for  dyeing,  or  any  of  the  foregoing 
which  are  not  edible,  and  are  in  a  crude 
state,  etc.,  refers  to  all  the  articles  in  the 
paragraph  before  enumerated.  In  re  Gruik- 
shank  (U.  S.)  64  Fed.  676,  677. 

Where  an  assessment  began  with  an 
alphabetical  list  of  persons  assessed,  by  name 
— ^22  pages — and  on  the  next  page  was  writ- 
ten the  assessor's  affidavit,  and  on  the  back 
side  of  the  same  leaf  was  the  assessment  of 
a  certain  lot,  and  the  affidavit  referred  to 
the  foregoing  assessment  roll,  the  word 
"foregoing"  did  not  apply  to  merely  what 
preceded  the  affidavit,  which  would  have 
been  making  the  statement  equivalent  to 
saying  the  "foregoing  part  of  the  assess- 
ment roll,"  but  the  affidavit,  by  verifying 
the  roll  as  a  whole,  includes  the  entire  roll 
as  it  stood  when  the  affidavit  was  made, 
though  a  minor  part  of  the  assessment  ex- 
tended further  back  than  the  page  contain- 
ing the  affidavit.  Golman  y.  Shattuck  (N. 
Y.)  2  Hun,  497,  502. 

Where  In  the  body  of  a  statement  on 
motion  for  new  trial   certain  exhibits  are 

referred  to  as  "Plaintiff's  Exhibit  No. ** 

(giving  the  number),  "See  end  of  statement," 
a  certificate  of  the  Judge  at  the  end  of  the 
statement  proper,  and  between  it  and  the 
exhibits,  that  "the  foregoing  statement  on 
motion  for  a  new  trial  has  been  settled  and 
allowed  by  me,  and  is  correct,"  covers  the 
exhibits  as  well  as  the  body  of  the  state- 
ment. The  exhibits,  being  referred  to  in 
the  body  of  the  statement  by  number,  and 
the  statement  that  they  are  at  the  end,  are 
properly  included  within  the  meaning  of  the 
word  "foregoing."  Sharon  v.  Sharon,  79  CaL 
633^  640,  22  Pac  26,  28, 


FOREIGN. 

In  a  general  sense,  "foreign"  Is  applied 
to  any  person  or  thing  belonging  to  another 
nation  or  country.  We  call  an  alien  k  for- 
eigner because  he  is  not  of  the  country  in 
which  we  reside.  In  a  political  sense  we 
call  every  country  foreign  which  is  not  with- 
in the  jurisdiction  of  the  same  government. 
In  this  sense,  Scotland,  before  the  union, 
was  foreign  to  England,  and  Canada  and 
Mexico  foreign  to  the  United  States.  In  the 
United  States*  all  transatlantic  countries 
are  foreign  to  us,  but  this  is  not  the  only 
sense  in  which  it  is  used.  It  is  applied  with 
equal  propriety  to  an  adjacent  territory  as 
to  one  more  remote.  Canada  or  Mexico  is 
as  much  foreign  to  us  as  Etagland  or  Spain, 
and  it  may  be  laid  down  as  a  general  rule 
that,  when  used  in  relation  to  countries  in 
a  political  sense,  it  refers  to  the  jurisdic- 
tion or  government  of  the  country.  For  all 
national  purposes  embraced  by  the  federal 
Constitution,  the  states  and  the  citizens 
thereof  are  one,  united  under  the  same  sov- 
ereign authority,  ana  governed  by  the  same 
laws.  In  all  other  respects  the  states  are 
necessarily  foreign  and  independent  of  each 
other;  their  Constitutions  and  forms  of  gov- 
ernment being  (though  republican)  altogeth- 
er different,  as  are  their  laws  and  institu- 
tions. Cherokee  Nation  y.  G^eorgia,  90  U.  S. 
(5  Pet)  1,  66,  8  L.  Ed.  25. 

FOREIGN  ATTACHMENT. 

A  foreign  attachment  is  a  common-law 
remedy  to  compel  an  appearance  in  a  per- 
sonal action.  H.  B.  ClafOin  Co.  v.  Weiss,  16 
Pa.  Co.  Ct  R.  247,  251. 

Foreign  attachment  is  a  proceeding  in 
rem,  by  an  attachment  of  a  nonresident's 
goods,  with  the  primary  object  of  compelling 
an  appearance  to  answer  ^e  plaintiff's  suit 
In  the  custom  of  London,  where  it  originat- 
ed, and  in  our  early  act  of  1705,  it  is  almost 
exclusively  a  proceeding  in  rem.  Longwell 
v.  Hartwell,  30  Atl.  495,  164  Pa.  533. 

Foreign  attachment  is  a  peculiar  process 
to  compel  the  appearance  of  the  nonresident 
debtor  by  distress  and  sale  of  the  property 
attached,  giving  him  full  time  to  appear, 
even  after  judgment  and  execution,  and  con- 
test the  demand,  and  even  disprove  the  debt, 
within  a  year  and  a  day,  after  security  given, 
without  entering  special  bail.  Fitch  v.  Ross 
(Pa.)  4  Serg.  &  R.  557,  563. 

The  object  in  foreign  attachment  is  to 
compel  an  appearance,  and,  when  that  ob- 
ject is  obtained,  the  property  attached  is  dis- 
charged; and  though  the  seizure  of  the  offi- 
cer holds  the  property,  and  may  be  said  to 
place  the  same  in  custodia  legis,  yet  such 
seizure  does  not  constitute  a  lien  such  as  is 
made  by  execution  process,  founded  on  a 
judgment  which  is  absolute — dependent  on 
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no  contlQgeiicy  or  condition.    Reynolds  t. 
HoweU  (DeL)  81  Atl.  875,  876,  1  Marv.  62. 

A  foreign  attachment  is  a  remedy  for 
the  recoYOiy  of  debts  or  damages  arising  ex 
contractu.  It  does  not  lie  for  a  demand 
founded  in  tort  Boyer  t.  Bullard,  102  Pa. 
555,  557. 

"Foreign  attachment  is  not  purely  a  pro- 
ceeding in  rem,  but;  under  our  statutes,  it  is 
the  equivalent  of  a  summons  for  commence- 
ment of  a  personal  action.  There  is  a  seiz- 
ure of  the  defendant's  goods  as  a  mode  of 
compelling  his  appearance,  and  they  limit  the 
eftect  of  all  judgments  in  attachment,  wheth- 
er against  the  defendant  or  his  garnishee,  to 
such  property  as  belongs  to  the  defendant 
The  Judgment  concludes  parties  and  privies, 
but  not  strangers.  It  is  not  true  of  a  Judg- 
ment in  attachment  that  it  authorizes  the 
plaintiff  to  seize  a  third  party's  property  for 
the  defendant's  debt  Proceedings  by  at- 
tachment are  not  in  rem,  bnt  are  rather 
proceedings  against  the  interest  of  the  de- 
fendant and  those  claiming  under  him  in  the 
thing  attached."  Megee  v.  Beime,  89  Pa. 
(3  Wright)  50,  62. 

"A  foreign  attachment  although  per- 
haps not  a  proceeding  strictly  in  rem,  is  in 
the  first  instance  an  action  against  the  non- 
resident debtor's  property.  It  is  a  process 
to  compel  an  appearance,  and,  until  an  ap- 
pearance is  entered,  is  wholly  ex  parte.  The 
Judgment  by  default  binds  only  the  funds  or 
goods  attached.  No  execution  lies  against 
the  defendantfs  person  or  other  property. 
Nor  is  the  object  or  design  of  the  proceeding 
to  provide  a  lien  for  security  of  the  debt 
It  is  to  furnish  a  means  for  its  satisfaction. 
The  property  attached  is  in  most  cases,  per- 
haps, persona],  and  in  many  of  a  perishable 
quality.  The  garnishee  is  a  mere  stake- 
holder, whose  interest  is  in  equilibrio— an 
involuntary  litigant  sometimes,  so  circum- 
stanced with  respect  to  the  subject  attached 
as  to  be  unable  to  rid  himself  of  it  Nor  is 
the  proceeding  a  bar  to  another  suit  for  the 
same  debt  Whether  the  thing  attached 
prove  commensurate  to  the  plaintiff's  claim, 
or  not  he  may,  if  opportunity  offer  at  any 
time,  desert  the  attachment  in  its  ex  parte 
form,  and  proceed  by  personal  action;  and, 
if  the  claim  be  realized  in  that  form  of  pro- 
cedure, or  satisfaction  be  otherwise  received, 
the  attachment  of  course,  falls."  Biddle  v. 
Girard  Nat  Bank,  100  Pa.  840,  856. 

FOBEiaX  BILL  OF  BZOHAKOB. 

The  term  "foreign  bill  of  exchange"  Is 
purely  technical,  and  borrowed  from  the 
English  law.  Evans,  p.  2,  states  a  foreign 
bill  to  be  one  which  is  drawn  by  a  creditor 
in  one  kingdom  on  his  debtor  in  another. 
Lonsdale  v.  Brown  (U.  S.)  15  Fed.  Gas.  85S. 

Blackstone,  speaking  on  this  subject 
'Bays  that  bills  of  exchange  are  foreign  when 


they  are  drawn  by  a  person  residing  abroad 
upon  his  correspondent  in  England,  or  vice 
versa;  and  inland  when  both  the  drawer  and 
drawee  reside  in  the  kingdom.  2  BL  467. 
Another  writer  on  the  same  subject  says 
that  foreign  bills  are  those  which  pass  from 
one  country  to  another;  inland,  those  which 
pass  between  persons  residing  in  the  same 
country.  Citing  Kyd.  In  further  illustration 
of  the  subject  the  same  writer  observes  that 
in  Italy,  Germany,  and  France,  where  the 
trading  cities,  though  included  within  the 
limits  of  an  extended  government  were  in 
effect  under  the  distinct  Jurisdiction  of  sov- 
ereignties independent  of  each  other,  bills 
passing  between  them  are  considered  as  for- 
eign bills.  Sovereignty  or  Jurisdiction  over 
the  subject  appears  to  be  the  criterion  by 
which  to  determine  the  character  of  the  in- 
strument Previous  to  the  adoption  of  our 
present  Constitution,  the  several  states  must 
have  been  considered  separate  and  independ- 
ent sovereignties.  The  old  articles  of  con- 
federation, ex  vi  termini,  were  nothing  more 
than  a  league  or  treaty  by  which  so  many 
sovereign  and  independent  states  had  agreed 
to  act  together  for  certain  specUic  purposes; 
and  although,  under  our  present  Constitu- 
tion, they  have  assumed  somewhat  more  of  a 
consolidated  form  of  government  as  to  cer- 
tain national  objects,  yet  as  to  all  objects 
of  internal  concern  their  individual  sover- 
eignty remains  unimpaired.  It  would  seem 
correct  therefore,  to  consider  bills  between 
the  several  states  as  foreign.  They  have  all 
the  characteristics  of  foreign  bills.  They 
are  usually  sent  in  sets.  E2xchange  is  al- 
lowed on  them,  and,  unless  a  protest  is  to  be 
received  as  evidence  of  nonacceptance,  the 
difficulty  of  proving  the  fact  would  very 
much  obstruct  that  kind  of  intercourse  l>e- 
tween  the  states.  For,  except  the  distance, 
it  would  not  be  less  difficult  to  procure  evi- 
dence of  such  a  fact  from  New  York  than 
London.  A  bill  of  exchange  drawn  by  a  per- 
son in  Charleston  on  a  person  in  New  York 
is  a  foreign  bill.  Duncan  v.  Course  (S.  G.) 
1  Mill,  Const  100,  102.  See,  also,  Buckner 
V.  Finley,  27  U.  S.  (2  Pet)  585,  589,  7  L.  Ed. 
528;  Gillespie  t.  Hannahan,  4  McCord,  503, 
507. 

A  foreign  bill  of  exchange  is  a  bill  of 
exchange  drawn  by  one  person,  residing  out 
of  the  United  States,  upon  a  resident  there- 
of, or  by  a  resident  of  one  state  upon  a  resi- 
dent of  another.  Phoenix  Bank  ▼.  Hussey» 
29  Mass.  (12  Pick.)  483,  484. 

A  bill  of  exchange  made  by  parties  re- 
siding in  the  state,  and  dated  at  a  place 
therein,  although  in  fact  drawn  outside  the 
state,  is  correctly  designated  as  an  inland, 
and  not  a  foreign,  bill  of  exchange.  Straw- 
bridge  V.  Robinson,  10  IlL  (5  Gilman)  470. 
472,  50  Am.  Dec.  420. 

A  bill  of  exchange  drawn  by  a  citizen  of 
one  state  on  a  firm  in  another  state,  and  pay- 
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able  in  the  latter  state,  is  a  foreign  bill  of 
exchange.  Ohenowith  y.  Ohamberlln*  45  Kj. 
(6  B.  Mon.)  eo,  61,  48  Am.  Dec.  14& 

An  Inland  bill  of  exchange  is  one  drawn 
and  payable  within  this  state.  All  others  are 
foreign.  Rev.  St  Utah  1898,  S  1643;  Rev.  St 
Okl.  1903,  §  3685;  Rev.  Codes  N.  D.  1899, 
§  4946;  GiT.  CJode  S.  D.  1903,  §  2261;  Rev. 
9t  Wyo.  1899,  §  2423. 

An  Inland  bill  of  exchange  is  a  bill  which 
is,  or  on  its  face  purports  to  be,  both  drawn 
and  payable  within  this  state.  Any  other 
bill  is  a  foreign  bill.  Ann.  Ck)de8  ft  St  Or. 
1901,  §  4631;  Negotiable  Instruments  Law 
N.  D.  §  129;  Rev.  Codes  N.  D.  1899,  §  1054. 

FOSEIQN  CITIZEN* 

Const  U.  S.  art  8,  i  2,  authorizing  a  for- 
eign citizen  to  maintain  suits  in  the  federal 
courts,  does  not  include  Indians.  Karrahoo 
Y.  Adams  (U.  S.)  14  Fed.  Gas.  134, 135. 

FOBEION  COMMEROE. 

Commerce  is  defined  as  the  interchange 
of  goods,  merchandise,  or  property  of  any 
kind;  trade;  trafSic;  used  more  especially  of 
trade  on  a  large  scale,  carried  on  by  tramh 
portation  of  merchandise  between  different 
countries,  or  between  different  parts  of  the 
same  country;  distinguished  as  foreign  com- 
merce and  internal  commerce.  Master  Gran- 
ite &  Bluestone  Gutters'  Ass'n  of  Philadel- 
phia, 23  Pa.  Go.  Gt  R.  517,  520. 

"Foreign  commerce'*  is  the  exchange  of 
commodities  with  foreign  states.  Common- 
wealth Y.  Housatonic  R.  Co.,  9  N.  B.  547,  551, 
148  Mass.  264. 

When  a  commodity  has  been  committed 
to  a  common  carrier  to  be  transported  for  a 
continuous  Yoyage  or  trip  to  a  point  beyond 
the  limits  of  the  state  where  dellYered,  the 
character  of  foreign  commerce  attaches 
thereto.  Houston  Direct  Nsy.  Co.  y.  Insur- 
ance Go.  of  North  America,  32  S.  W.  889,  890, 
89  Tex.  1,  80  L.  R.  A.  713,  59  Am.  St  Rep. 
17. 

Foreign  commerce,  which  is  excluslYOly 
to  be  regulated  by  the  United  States,  as  pnv 
Yided  in  the  federal  Constitution,  includes 
the  admission  of  citizens  and  subjects  of  for- 
eign nations  to  our  shores.  Ghy  Lung  y. 
Freeman,  92  U.  S.  275,  280,  23  L.  Ed.  550. 

Steam  tugs  engaged  in  the  business  of 
towing  vessels  from  the  Chicago  river  into 
the  harbor  and  lake,  and  in  bringing  vessels 
from  the  lake  toto  the  river,  are  engaged  in 
foreign  and  interstate  commerce,  within  the 
m.eanlng  of  the  clause  of  the  United  States 
Constitution  which  gives  to  Congress  the 
power  to  regulate  foreign  and  interstate  com- 
merce. Harmon  v.  City  of  Chicago,  13  Sup. 
Gt  306,  310,  147  U.  S.  396,  37  L.  Ed.  216. 
8WDS.ftP.— 56 


The  act  of  the  Legislature  of  Louisiana 
approved  March  6,  1869,  providing  that  it 
shall  be  unlawful  for  any  person  other  than 
the  master  and  warden  to  make  any  survey 
of  the  hatches  of  seagoing  vessels  coming  to 
New  Orleans,  or  to  make  any  survey  of  dam- 
aged goods  coming  on  board  such  vessels,  or 
to  give  certificates  or  orders  for  sale  of  such 
damaged  goods  at  auction,  is  not  an  inspec- 
tion law,  but,  rather,  a  regulation  of  foreign 
commerce,  within  the  meaning  of  the  con- 
stitutional provision  giving  Congress  power 
over  the  regulation  of  such  commerce.  Fos- 
ter Y.  Master  and  Port  Wardens  of  New  Or- 
leans, 94  U.  8.  246^  247.  24  L.  Ed.  122. 
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"Inhabitancy — ^Inhab- 


The  term  'foreign  corporation,"  when 
used  In  a  statute  of  a  state,  means  a  cor- 
poration not  created  by  the  laws  of  such 
state.  In  re  Grand  Lodge  A.  O.  U.  W.,  1 
Ati.  582,  584,  110  Pa.  618. 

The  term  ''foreign  corporation,"  as  used 
in  Act  March  14,  1853,  providing  that  the 
plaintiff  may  have  an  attachment  where  the 
defendant  or  one  of  the  several  defendants  is 
I  a  foreign  corporation  or  is  a  nonresident  of 
j  the  county,  was  not  used  in  the  same  sense 
I  as  the  term  "nonresident"  so  as  to  mean 
;  merely  a  corporation  which  might  be  witiiout 
I  the  Jurisdiction  of  the  court  in  the  sense  that 
I  a  nonresident  of  the  county  was  out  of  the 
j  jurisdiction,  but  meant  a  corporation  created 
i  and  existing  without  the  state,  and  would 
j  not  Include  a  corporation  created  by  th«^ 
I  laws,  and  located  within  the  state.  Boley  v. 
!  Ohio  Life  Ins.  &  Trust  Co.,  12  Ohio  St  139, 
:i48. 

;  The  term  "foreign  corporation"  includes 
i  not  only  corporations  organized  in  foreign 
I  states  or  countries,  but  also  associations  in 
'  foreign  countries  having  the  attributes  of 
i  corporations,  though,  by  statute  of  the  state 
!  where  they  are  organized,  it  is  specially  pro- 
j  Yided  that  they  shall  not  be  considered  as 
;  corporations.  Liverpool  Ins.  Co.  y.  Massa- 
i  chusetts,  77  U.  S.  (10  WalL)  566,  573.  19  L. 
I  Ed.  1029. 

I         A  foreign  corporation  is  one  created  by 
i  the  laws  of  some  other  state  at  country 
Sand.  &  EL  Dig.  Ark.  1893,  §  7214. 

The  term  "foreign  corporation,"  as  used. 
,  in  the  chapter  relating  thereto,  shall  mean 
i  a  corporation,  association,  or  organizatloD 
I  which  has  been  established,  organized,  or 
I  chartered  under  the  lews  of  another  state 
!  or  of  a  foreign  country.  Rev.  Laws  Mass. 
:  1902,  p.  1216,  c.  126,  S  1. 
i 

Id    the   chapter   relating   to  insurance,, 
j  "foreign,"  when  used  without  Uanitation*  is. 
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eludes  all  those  formed  by  authority  of  any 
other  state  or  goyemment  Rev.  Laws  Mass. 
1902,  p.  1120,  c.  118,  S  1;  Shannon's  Code 
Tenn.  1896,  S  8274;  Civ.  Code  Ala.  1896,  S 
2575. 

The  word  "foreign,**  when  used  in  the 
chapter  relating  to  insurance  companies, 
means  compailles  not  incorporated  by  this 
state.    Rev.  St  Me.  1883,  p.  459,  c.  49,  S  86. 

The  word  "foreign,"  whenever  used  in 
any  law  of  the  commonwealth  relating  to  in- 
surance, used  without  limitation,  includes  all 
those  incorporated  or  formed  by  authority  of 
any  other  state  or  government  Ky.  St  1903, 
S751. 

The  word  "domestic,"  when  applied  to 
a  corporation,  company,  or  copartnership, 
shall  mean  organized  under  the  laws  of  this 
state;  and  the  word  "foreign,"  when  so  ap- 
plied, shall  mean  not  organized  under  the 
laws  of  this  state.    V.  S.  1894,  4164. 

Inoorporations  by  United  States. 

Act  June  7,  1879,  declaring  that  here- 
after no  foreign  corporation,  except  certain 
companies,  shall  maintain  an  oflSce  within 
the  state  without  first  having  obtained  a  li- 
cense, means  a  corporation  set  up  or  created 
by  a  foreign  government  The  general  gov- 
ernment, in  its  relation  to  that  of  the  sev- 
eral states,  cannot  be  considered  a  foreign 
government,  in  the  ordinary  acceptation  of 
that  term;  hence  a  corporation  created  by 
the  government  of  the  United  States  cannot 
with  propriety  be  called  a  "foreign  corpora- 
tion," and  the  term,  as  implied  in  the  act 
Is  not  used  to  contradistinguish  corporations 
created  directly  by  state  authority  from  all 
others.  Commonwealth  y.  Texas  &  P.  R. 
Co.,  96  Pa.  90,  93,  100. 

In  a  statute  making  foreign  corporations 
liable  to  attachment  the  term  meant  such 
corx>oratlons  as  were  formed  under  the  laws 
of  another  government  than  that  of  a  state 
which  enacted  the  law,  as  well  as  those 
formed  under  the  laws  of  another  state  or 
country,  and  would  therefore  Include  national 
banking  corporations,  though  they  are  clearly 
not  foreign  corporations,  within  the  common 
import  of  those  terms.  Bowen  v.  First  Nat 
Bank  (N.  Y.)  34  How.  Prac.  408,  411. 

Under  the  definitions  of  foreign  corpora- 
tions as  given  in  Rev.  St  1876,  p.  373,  as 
those  not  Incorporated  or  organized  in  the 
state,  and  in  2  Rev.  St  1876,  p.  281,  as  cor- 
porations created  by  or  under  the  laws  of 
any  other  state,  government  or  country,  a 
corporation  incorporated  by  act  of  Congress 
is  a  foreign  corporation.  Daly  v.  National 
Life  Ins.  Co.,  64  Ind.  1,  6. 

A  national  bank  is  a  foreign  corporation, 
within  the  meaning  of  that  term  in  section 
227  of  the  Code  of  Procedure,  so  that  its 
property  is  liable  to  attachment  in  an  action 
against  It  to  the  same  extent  as  tliat  of  all 


foreign    corporations    generally.    Cooke    ▼. 
State  Nat  Bank  (N.  Y.)  8  Abb.  Prac.  (N.  &) 


FOBEIGN  COUNTRY. 

In  construing  the  clause  of  the  tariif  act 
of  July  24,  1897,  c.  11,  30  Stat  151  [U.  S. 
Comp.  St  1901,  p.  1626],  declaring  that  cer- 
tain duties  shall  be  collected  on  all  articles 
imported  from  foreign  countries,  Mr.  Justice 
Brown,  In  the  first  Insular  Case,  quotes  Mr. 
Chief  Justice  Marshall's  definition  of  a  "for- 
eign country"  as  being  one  exclusively  within 
the  sovereignty  of  a  foreign  nation,  and  with- 
out the  sovereignty  of  the  United  States; 
and,  after  an  extended  examination  of  the 
judicial  and  political  precedents,  he  holds 
that  the  Island  of  Porto  Rico,  after  its  cession 
to  the  United  States  by  the  treaty  with 
Spain  which  was  proclaimed  at  Washington, 
April  11,  1899,  was  no  longer  a  foreign  coun- 
try, within  the  meaning  of  the  statute, 
though  It  had  not  been  formally  embraced 
by  Congress  within  the  customs  union  of  the 
states.  De  Lima  v.  Bidwell,  21  Sup.  Ct  743, 
746,  182  U.  8.  1,  45  L.  Ed.  1041  (citing  The 
Eliza  [U.  S.]  8  Fed.  Cas.  455;  Taber  v.  Unit- 
ed States  [U.  S.]  23  Fed.  Cas.  611;  The  Ad- 
venture [U.  S.]  1  Fed.  Cas.  202). 

The  term  *^oreign"  is  used  In  various 
senses.  Thus  the  different  states  are  usually 
held  to  be  foreign  to  each  other,  except  as 
concerns  international  relations.  Sister  state 
judgments  are  for  most  purposes  foreign  Judg- 
ments, and  generally,  for  all  purposes  other 
than  those  specifically  mentioned  in  the  Con- 
stitution, our  states  are  foreign  to  each 
other.  Porto  Rico  is  therefore  a  foreign 
country.  Goetze  v.  United  States  (U.  8.)  103 
Fed.  72,  83. 

FOBEIGN  COUBT. 

So  far  as  the  federal  district  courts  with- 
in the  state  "derive  their  existence  and  juris- 
diction from  the  Constitution  and  laws  of 
the  United  States,  they  may  be  considered 
foreign,  in  a  limited  sense;  but  In  the  ex- 
ercise of  their  jurisdiction  in  the  administra- 
tion of  justice,  they  may  properly  be  con- 
sidered as  domestic  courts.  It  is  unquestion- 
ably true  that  courts  of  the  United  States, 
though  held  within  this  state,  derive  their 
existence  and  jurisdiction  from  the  Consti- 
tution and  laws  of  the  United  States,  and  not 
from  the  Constitution  and  laws  of  the  state. 
Still,  in  the  exercise  of  their  jurisdiction, 
they  administer  the  laws  of  the  state ;  their 
juries  are  citizens  of  the  state;  the  ofllces 
of  their  clerks  are  within  the  state.  The 
judgments  or  decrees  of  these  courts  held 
within  the  states  have  never,  so  far  as  I  am 
advised,  been  treated  and  held  by  our  state 
courts  as  foreign  judgments.  Our  state 
courts  recognize  and  enforce  the  liens  of  the 
judgments  of  these  courts  when  asked  to  do 
so.    The  Judgments  of  foreign  courts  do  not 
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constltiite  liens  on  land  wltbln  tbls  state. 
The  Juiisdictlon  of  the  Circuit  and  District 
Courts  of  the  United  States  held  within  this 
state,  as  a  general  mle,  is  local,  and  does  not 
extend  beyond  the  limits  of  the  state.  There 
may  be  some  exceptions  to  this  rule,  but,  if 
there  are  any,  there  are  very  few.  In  many 
cases  they  exercise  Jurisdiction  over  the 
same  subjects  as  our  state  courts  in  actions 
real  and  personal,  as  well  as  in  some  cases 
of  crimes.  Greenleaf,  in  his  first  volume 
upon  Evidence  (section  400),  says  the  recipro- 
cal relations  between  the  national  govern- 
ment and  the  several  states  are  not  foreign, 
but  domestic.  Hence  the  courts  of  the  Unit- 
ed States  take  judicial  notice  of  all  public 
laws  of  the  respective  states  whenever  they 
are  called  upon  to  consider  and  apply  them." 
It  is  held  that  Judgments  of  the  United 
States  District  Court  within  the  state  are 
not  Judgments  of  a  foreign  court,  within  the 
provisions  of  the  Code  in  reference  to  proof 
thereof  by  attested  copy.  Dickinson  v. 
Chesapeake  &  O.  R.  Co.,  7  W.  Va.  390,  416. 

Under  the  thirteenth  article  of  the  Con- 
stitution of  Iowa,  Judicial  proceedings, 
claims,  and  rights  in  the  territorial  courts 
were  continued  on  the  organization  of  the 
state,  as  though  no  change  had  taken  place 
in  the  government;  and  independent  of  the 
Constitution,  ex  necessitate  rei,  the  territo- 
rial courts  and  the  state  courts  were  bound 
together.  Proceedings  commenced  in  the 
former  were  conducted  to  final  Judgment  In 
the  latter.  The  records  of  the  state  court 
were  generally  entered  in  the  same  books 
and  preserved  in  the  same  office,  under  the 
charge  and  keeping  of  the  same  clerks,  and 
were  alike  subject  to  the  inspection  of  the 
citizens.  Accordingly  the  territorial  courts 
must  be  considered  as  domestic  rather  than 
foreign,  and  their  records  given  of  the  same 
effect  as  the  records  of  the  state  courts. 
Wright  T.  Marsh  (Iowa)  2  G.  Greene,  94, 
100. 


FOBZSION  DEAI.EB. 

Act  May  24,  1887  (P.  L.  185),  entitled  ''An 
act  to  provide  for  licensing  and  taxing  for- 
eign dealers  in  merchandise,"  has  no  ap- 
plication to  the  case  of  a  resident  of  the  state 
dealing  in  merchandise  of  foreign  manufac- 
ture. The  word  **forelgn"  qualifies  "dealer," 
and  the  language  is  "foreign  dealers,"  not 
"dealers  in  foreign  merchandise."  Sansford 
Borough  y.  Erode,  7  Pa.  C3o.  Ct  B.  221,  223. 

FOSEiaN  EXECXTTOBS  AND  ADMINI8- 
TBATOBS. 

Foreign  administrator  as  personal  rep- 
resentative, see  "Personal  Representa- 
tive." 

^'Fo^gn  executors  and  administrators," 
as  used  in  a  statute  entitled  "an  act  to  au- 


thorize foreign  executors  and  administrators 
with  the  will  annexed  to  convey  real  estate 
in  pursuance  of  power  contained  in  the  will," 
means  executors  and  administrators  in  other 
of  the  states  and  territories  of  the  United 
States,  and  not  executors  and  administrators 
of  other  nations.  The  word  "foreign"  is  fre- 
quently used  as  the  opposite  of  "domestic." 
Calloway  v.  Cooley,  32  Pac.  372,  375,  50  Kan. 
743. 

By  the  phrase  **foreign  executor"  the 
courts  never  meant  the  mere  nonresldence  of 
the  individual  holding  the  office,  but  the  for- 
eign origin  of  the  representative  character. 
That  is  the  sole  product  of  the  foreign  law, 
and,  depending  upon  it  for  existence,  cannot 
pass  beyond  the  Jurisdiction  of  the  origin. 
Flandrow  v.  Hammond,  43  N.  Y.  Supp.  143, 
13  App.  Dlv.  325.  It  is  not  the  residence 
of  the  executor  out  of  the  state  which  makes 
him  a  foreign  executor,  but  the  creation  of 
his  official  character  under  and  by  force  of 
a  law  foreign  to  our  own.  Hopper  v.  Hop- 
per, 125  N.  Y.  400,  403,  26  N.  E.  457,  12  L. 
R.  A.  237. 

FOREIOH  FACTOB. 

A  foreign  factor  Is  one  who  resides  in 
a  different  state  or  country  than  his  prin- 
cipal. Ruffner  v.  Hewitt,  7  W.  Va.  585,  604, 
605. 

FOBEXQN  FISHINa. 

"Foreign  fishing,"  as  used  in  the  Revised 
Laws,  fixing  a  duty  on  the  products  of  for- 
eign fishing,  does  not  include  the  oil  from 
whales  captured  by  an  American  vessel  and 
extracted  by  its  crew,  though  it  is  after- 
ward owned  and  brought  in  port  by  persons 
in  a  foreign  service.  United  States  v.  Bur- 
dett  (U.  S.)  24  Fed.  Cas.  1300. 


FOBEIOir  OOOB8,  WABE8,  AND 
CHANDISE. 

•'Foreign  goods,  wares,  and  merchan- 
dise," as  used  in  Act  March  28,  1799,  de- 
claring that  no  person  licensed  as  a  peddler 
shall  sell  any  "foreign  goods,  wares,  and 
merchandise"  in  any  part  or  place  of  Phila- 
delphia and  vicinity,  means  all  goods  not 
the  growth,  product,  or  manufacture  of  the 
state.  Appeal  of  Brlnton,  18  Atl.  1092,  1094, 
132  Pa.  69. 

The  act  of  April  16,  1840,  imposing  a 
penalty  for  the  hawking  or  peddling  of  for- 
eign goods  in  that  state,  does  not  apply  to 
the  peddling  of  candy  made  in  the  state  of 
New  York.  The  word  "foreign,"  as  there 
used,  does  not  Include  goods  made  in  the 
United  States,  but  refers  to  those  of  a  for- 
eign country.  Hart  v.  Wllletts,  62  Pa.  (12 
P.  F.  Smith)  15,  le. 
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FOSEiaN  GOVEBITMENT. 

"We  do  not  regard  the  govenunent  of 
the  United  States  as  a  foreign  government. 
It  is  true,  it  Is  a  goyernment  independent 
of  the  state  government,  moving  in  a  differ- 
ent sphere  from  that  of  the  state  govern- 
ment,  and  with  a  different  class  of  powers, 
distinct,  but  not  identical,  and,  operating 
upon  and  wittdn  the  circle  of  Its  powers^ 
supreme  over  the  same  constituents."  Gil- 
mer V.  Lime  Point,  18  CaL  229,  256. 

The  civilized  tribes  of  Indians  In  the 
Indian  Territory,  while  under  the  general 
supervision  and  control  of  the  United  States, 
have  local  governments  of  their  own;  and, 
besides  the  principal  and  subordinate  chiefs, 
they  have  councils  which  correspond  In 
many  respects  to  the  Legislatures  of  the 
states.  They  also  have  simple  codes  of 
laws,  and  courts  to  enforce  them.  These 
local  governments  come  within  the  meaning 
of  foreign  governments,  as  used  in  Rev.  St. 
art  2250.  ''Foreign"  signifies  that  which 
belongs  to  another;  that  which  is  strange. 
Every  nation  is  foreign  to  all  the  rest,  and 
the  several  states  of  the  American  Union 
are  foreign  to  each  other,  with  respect  to 
their  municipal  laws.  CoweU  v.  State,  16 
Tex.  App.  57,  61. 

FOB£iair  JUDaMENT. 

Judgments  of  the  federal  District  and 
Circuit  Courts,  rendered  within  a  state,  are 
not  considered,  in  reference  to  that  state,  as 
foreign  judgments.  Dickinson  v.  Chesapeake 
&  O.  R.  Co.,  7  W.  Va.  390,  417. 

A  judgment  of  one  state  Is  a  foreign 
Judgment  in  another  state.  Kama  y.  Kun- 
kle,  2  Minn.  313,  317  (GU.  268,  272). 

A  judgment  of  a  court  of  record  in  an- 
other state  is  not  to  be  regarded  as  what  is 
technically  called  in  common  law  a  "for- 
eign judgment" — ^the  mere  prima  facie  evi- 
dence of  a  debt  But  it  has  such  faith  and 
credit  as  in  the  state  where  rendered,  and 
is,  as  there,  deemed  conclusive  evidence  of 
a  debt  And  hence  it  follows  that  the  stat- 
ute for  the  limitation  of  actions  on  contracts 
has  no  application  to  a  foreign  judgment 
Gullck  V.  Loder,  13  N.  J.  Law  (1  J.  S. 
Green)  68,  70,  23  Am.  Dec.  711. 

FOB£iair  KINGDOM. 

A  foreign  kingdom  Is  defined  as  one  un- 
der the  dominion  of  a  foreign  prince,  so  tliat 
Ireland  or  any  other  place  subject  to  the 
crown  of  England  cannot  be  called  for^gn, 
though  to  some  purposes  they  are  distinct 
from  the  realm  of  England.  King  v«  Parks 
(N.  Y.)  19  Johns.  375,  377. 

FOKEIOir  ULW8. 

A  law  is  foreign  when  It  is  enacted  by 
a  sovereignty  politically  distinct  and  terri- 


torially separate  from  that  which  gives  force 
and  sanction  to  the  lez  forL  It  is,  there- 
fore, ex  vi  termini,  foreign,  outside  the  ter- 
ritorial limits  of  the  sovereignty  which  forms 
its  source,  and  ceases  to  have  any  validity 
ex  proprio  vlgore.  2  Story,  ConfL  Laws  (8th 
Ed.)  S  20.  It  Is  a  principle  of  universal  ap- 
plication, recognized  in  all  civilized  states, 
ttiat  the  statutes  of  one  state  have,  ex  pro- 
prio vlgore,  no  force  or  effect  in  another. 
People  V.  Martin,  76  N.  Y.  Supp.  953,  955,  38 
Misc.  Rep.  67  (citing  Marshall  v.  Sherman, 
42  N.  B.  419,  148  N.  Y.  9,  34  U  R.  A.  757. 
51  Am.  St  Rep.  654). 

The  statute  laws  of  the  other  states  of 
the  Union  are  foreign  laws,  within  the  mean- 
ing of  the  rule  that  Ignorance  of  the  law 
of  a  foreign  government  is  ignorance  of  fact 
Bank  of  ChlUicothe  v.  Dodge  (N.  Y.)  8  Barb. 
233,238. 

British  statutes,  since  the  charter  to 
William  Penn,  are,  as  to  Pennsylvania,  for- 
eign laws.  Jones  v.  Maffet  (Pa.)  5  Serg.  St 
R.  523,  532. 

Under  a  Code  provision  that  foreign 
laws  and  judgments  must  be  authenticated 
under  the  court  seals  of  their  respective 
states,  it  is  held  that  the  term  ''foreign"  la 
applicable  not  only  to  countries  outside  of 
the  United  States,  but  also  to  different  states 
within  the  United  States,  so  far  as  their  re- 
lation to  each  other  is  concerned.  Seaboard 
Air  Line  Ry.  Co.  v.  Phillips,  43  S.  £.  494^ 
496»  117  Ga.  98. 

FOBEXaif  MARKETS. 

The  term  "foreign  markets,**  in  Act 
April  21,  1759,  in  reference  to  the  exporta- 
tion of  bad  lumber  to  foreign  markets, 
means  markets  outside  the  state.  "A  coun- 
try governed  by  the  same  King  would  not, 
strictly  speaking,  be  a  foreign  country:  and 
yet  without  doubt  an  exportation  to  the 
British  West  India  Islands  must  have  been 
considered  within  the  provision  of  the  act 
because  the  principal  markets  for  staves, 
etc.,  were  In  those  islands^  and  yet  they 
were  subject  to  the  same  King  as  Pennsyl- 
vania. Construing  the  word  foreign'  with 
greater  latitude,  it  might  extend  to  all  coun- 
tries beyond  sea,  without  considering  wheth- 
er subject  to  the  same  sovereign  or  not; 
and,  carrying  its  signification  to  Its  utmost 
extent  it  might  include  all  countries  and 
governments  other  than  the  province  of 
Pennsylvania,  wherever  situate.*'  Shuster  r. 
Ash  (Pa.)  11  Setg.  &  B.  90,  9L 

FOBEIOX  MDIIBTEB. 

A  foreign  minister  Is  a  minister  wlis 
comes  from  another  jurisdiction  or  govern- 
ment Cherokee  Nation  v.  Georgia,  80  U. 
S.  (5  Pet)  1,  56,  8  L.  Ed.  26. 
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FOBEIOir  MUBIGirB. 

A  testator  deyised  a  portion  of  bis  es- 
tate to  the  home  and  forei^  missions  of 
the  Baptist  Church,  and  it  was  contended 
that  this  bequest  was  too  indefinite  to  be 
valid;  but  it  was  held  that  at  the  time  of 
the  execution  of  the  will,  and  for  many 
years  before  that  time,  there  existed  a  dis- 
tinct and  well-defined  branch  of  endeavor, 
known  among  Baptists  as  "home  missions." 
This  included  in  its  area  of  church  work  the 
whole  of  the  United  States  and  its  territories. 
Another  branch,  equally  well  known  and  es- 
tablished, was  called  ''foreign  missions." 
This  included  all  foreign  parts  outside  of 
the  United  States.  Irrespective  of  their  ac- 
ceptance among  Baptists,  "home  missions" 
and  '^foreign  missions"  are.  In  common  par- 
lance, in  all  churches,  to  have  substantially 
the  same  meaning.  Bruere  v.  Ck>ok,  52  At! 
1001,  1004,  68  N.  J.  Bq.  624. 

FOBEiair  NATION  OB  STATE. 

Hie  different  states  of  the  United  States 
are  foreign  to  each  other.  Gillespie  v.  Han- 
nahan  (S.  0.)  4  McCord,  608,  507. 

The  several  states  of  the  Union  are,  as 
to  their  local  governments  and  municipal 
regulations,  distinct  from  each  other;  but, 
as  regards  their  national  concerns  and  ex- 
terior relations,  they  compose  but  one  gov- 
ernment King  V.  Park  (N.  Y.)  10  Johns.  875, 
877. 

The  term  ''foreign  nations,"  as  used  in 
a  statement  of  the  rule  that  the  laws  of 
foreign  nations  should  be  proved  in  a  certain 
manner,  should  be  construed  to  mekn  all 
nations  and  states  other  than  that  in  which 
the  action  is  brought;  and  hence  one  state 
of  the  Union  is  foreign  to  another,  in  the 
sense  of  that  rule.  Allen  v.  Watson  (S.  G.) 
2  HUl,  819,  820. 

Within  the  rule  that  the  courts  of  one 
country  cannot  take  judicial  notice  of  the 
laws  of  another  state  or  country,  the  re- 
spective states  of  the  United  States  are,  in 
relation  to  each  other  in  this  particular,  to 
be  considered  as  foreign  nations.  Brackett 
V.  Norton,  4  Conn.  517,  521,  10  Am.  Dec. 
179.  Gontra,  Owings  v.  Hull,  84  U.  S.  (9  Pet) 
607,  625,  9  L.  Ed.  246. 

The  term  "foreign  states,"  as  used  in 
Gonst  U.  S.  art  8,  S  2,  providing  that  the 
judicial  power  of  the  United  States  ex- 
tends to  controversies  between  a  state,  or 
citizens  thereof,  and  foreign  states,  citizens 
or  subjects,  cannot  be  construed  to  include 
the  Gherokee  Indian  Nation,  though  the 
Gherokees  are  not  a  state  of  the  Union. 
In  general,  nations  not  owing  a  common 
allegiance  are  foreign  to  each  other.  The 
term  "foreign  nation"  is,  with  strict  pro- 
priety, applicable  by   either  to  the   other. 


But  the  relation  of  the  Indians  to  the  United 
States  is  marked  by  peculiar  and  cardinal 
distinctions,  which  exist  nowhere  else.  The 
Indian  Territory  is  admitted  to  compose  a 
part  of  the  United  States.  They  are  con- 
sidered as  within  the  jurisdictional  limits 
of  the  United  States,  subject  to  many  of 
those  restraints  which  are  imposed  on  our 
own  citizens.  They  acknowledge  themselves 
to  be  under  the  protection  of  the  United 
States;  they  admit  that  the  United  States 
shall  have  the  sole  and  exclusive  right  of 
regulating  the  trade  with  them,  and  man- 
aging all  their  affairs  as  they  think  proper. 
They  and  their  country  are  considered  by 
foreign  nations,  as  well  as  by  ourselves,  as 
being  so  completely  under  the  sovereignty 
and  dominion  of  the  United  States,  that  any 
attempt  to  acquire  their  lands,  or  to  form  a 
political  connection  with  them,  would  be  con- 
sidered by  all  as  an  invasion  of  our  terri- 
tory and  an  act  of  hostility.  Gherokee  Na- 
tion V.  Georgia,  30  U.  S.  (5  Pet)  1,  15,  8  L. 
Bd.  25. 

FOBEION  NAVIGATION. 

Ships  are  engaged  in  foreign  navigation 
when  passing  to  or  from'  a  foreign  countrj. 
and  in  domestic  navigation  when  passing 
from  place  to  place  within  the  United  States. 
Rev.  St  Okl.  1903,  §  4166;  Rev.  Godes  N.  D. 
1899,  §  8470;  Giv.  Gode  S.  D.  1903,  §  387. 

FOBEIQN  PATENT. 

Rev.  St  U.  S.  S  4SS7  [U.  8.  Gomp.  St 
1901,  p.  8882],  which  provides  that  every  pat- 
ent for  an  invention  which  has  been  previ- 
ously patented  in  a  foreign  country  shall  be 
so  limited  as  to  expire  at  the  same  time  with 
the  foreign  patent,  evidently  uses  the  term  of 
the  foreign  patent  to  define  the  term  of  the 
domestic  patent,  since  Gongress  could  not 
have  intended  to  grant  a  patent  for  an  indefi- 
nite term  or  for  an  uncertain  and  undefined 
duration,  which  would  be  the  case  if  its  dura- 
tion could  not  be  ascertained  by  referring  to 
the  foreign  patent  or  were  to  depend  on  any 
events  occurring  subsequently  to  the  issue  of 
the  foreign  patent  Henry  v.  Providence  Tool 
Go.,  8  Ban.  A  A  501  (cited  in  Paillard  v. 
Bruno,  29  Fed.  864,  865). 

In  order  to  constitute  a  foreign  patent, 
within  the  meaning  of  Rev.  St  U.  S.  §  4887 
[U.  S.  Gomp.  St  1901,  p.  8382],  which  will 
limit  the  term  of  a  subsequent  American  pat- 
ent it  is  not  essential  that  the  foreign  grant 
shall  be  the  equivalent  of  a  patent  granted 
by  the  United  States,  either  as  to  the  length 
of  the  term,  or  the  breadth  of  the  exclusive 
rights  secured  to  the  grantee ;  but  it  is  suffl 
dent  if  such  exclusive  privilege  as  amounts 
to  a  substantial  monopoly  is  granted  for 
some  definite  term,  according  to  the  laws  of 
a  certain  country.    Atlas  Glass  Go.  v.  Si- 
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monds  Utg.  Ck^  102  Fed.  648»  647,  42  a  a 
A.  064. 

FOB£iaX  PAUPERS. 

St  1887,  c  237,  §  8,  providing  that  a 
certain  fund  shall  be  appropriated  for  the 
support  of  foreign  paupers,  means  all  those 
persons  coming  within  the  general  provisions 
of  the  poor  laws,  as  persons  standing  In  need 
of  relief,  who  are  Incapable  •f  supporting 
themselves,  who  have  no  parents  or  other  kin- 
dred liable  by  law  for  their  support,  and  who 
have  no  legal  settlement  In  any  state,  town, 
or  district  In  the  commonwealth.  Opinion  of 
the  Justices,  42  Masa  (1  Mete.)  572,  57& 

FOBEION  PULOS. 

Act  July  6,  1812,  a  120,  providing  that, 
if  any  vessel  owned  In  whole  or  In  part  by  { 
a  citizen  of  the  United  States  shall  depart: 
from  any  port  of  the  United  States  for  any  I 
foreign  port  or  place  without  giving  a  certain  j 
bond,  the  vessel  and  cargo  shall  be  forfeited,  I 
means  a  port  within  the  sovereignty  of  a  for-  j 
elgn  nation.  The  Eliza  (U.  S.)  8  Fed.  Cas. 
455.456. 


The  term  ''foreign  place,"  within  the! 
meaning  of  the  embargo  act,  making  It  un- 
lawful to  Import  into  the  United  States  > 
goods,  wares,  and  merchandise  of  British ; 
growth  and  manufacture,  from  any  foreign  i 
port  or  pUce  whatever,  does  not  include  the  1 
ocean ;  and  therefore  the  act  of  American  j 
sailors  In  taking  possession  on  the  ocean  of  • 
an  English  ship  and  cargo  captured  by  the ' 
French,  and  bringing  It  Into  an  American ' 
port,  is  not  In  violation  of  the  statute.  The  • 
Adventure  (U.  S.)  1  Fed.  Gas.  202. 

FOREIGN  PLEA. 

A  "foreign  plea"  may  be  defined  to  be ! 
where  the  question  is  made  between  the  same  ! 
parties  in  another  case,  or  between  the  cred- ! 
Itor  and  a  third  party  bound  to  pay  the  same  I 
debt,  and  generally  where  by  the  pleadings  1 
the  question  of  satisfaction  by  the  arrest  un- ' 


der  the  ca.  sa.  comes  in  collaterally.    Mazyck 
ft  Bell  V.  Ck>ll  (S.  a)  8  Rich.  Law,  235,  237. 


FOREIGN  PORT. 

In  Act  July  6, 1812,  c  129,  providing  that, 
if  any  vessel  owned  In  whole  or  In  part  by  a 
citizen  of  the  United  States  shall  depart  from 
any  port  of  the  United  States  for  any  for- 
el^  port  or  place  without  giving  a  certain 
bond,  the  vessel  and  cargo  shall  be  forfeited, 
a  "foreign  port"  means  a  port  within  the 
sovereignty  of  a  foreign  nation.  The  Eliza 
(U.  S.)  8  Fed.  Cas.  455,  456. 

"Foreign  port  or  place,"  as  used  in  2  N. 
B.  L.  881,  882,  giving  lustlces' 'courts  in  New 


York  Jurisdiction  of  all  actions  for  assault 
and  battery  committed  by  any  master  or 
commander  of  a  ship  in  the  merchant  serv- 
ice, or  any  officer,  seaman,  or  mariner  in 
any  foreign  port  or  place,  means,  ex  vi  ter- 
mini, a  port  or  place  without  the  United 
States.  King  v.  Parka  (N.  Y.)  19  Johns.  375, 
37a 

The  term  "foreign  port,"  in  the  federal 
statute  prohibiting  the  importation  of  goods 
from  foreign  ports,  was  construed  to  mean  a 
port  within  the  dominions  of  a  foreign  sove- 
reign, and  without  the  dominions  of  the  Unit- 
ed States,  and  was  held  to  include  the  port 
of  Castlne,  though  within  the  territory  of 
the  United  States,  during  the  time  of  its  occu- 
pation by  the  conquest  of  the  enemy,  as  dur- 
ing such  time  the  territory  passed  undo:  the 
temporary  allegiance  and  sovereignty  of  the 
enemy,  and  the  sovereignty  of  the  United 
States  was  during  the  sam^  period  suspend- 
ed, and  the  laws  of  the  United  States  could 
no  longer  be  rightfully  enforced  therein. 
United  States  t.  Haywood  (U.  S.)  26  Fed.  Caa. 
240,  246. 

As  port  la  another  state. 

A  foreign  port,  within  the  meaning  of  the 
rule  that  the  master  of  a  vessel  may  bind  the 
owner  while  in  a  foreign  port  for  repairs  and 
supplies,  includes  ports  in  states  other  than 
those  of  the  state  where  the  vessel  belongs. 
The  Lulu,  77  U.  S.  (10  Wall.)  192,  200,  19  L. 
Ed.  906;  The  Lulu  (U.  S.)  15  Fed.  Cas.  1107. 
1108;  The  Kalorama,  77  U.  a  (10  Wall.)  204. 
212,  19  L.  Ed.  941;  The  General  Smith,  17 
U.  S.  (4  Wheat)  438,  443,  4  L.  Bd.  609 ;  Burke 
V.  The  M.  P.  Rich  (U.  S.)  4  Fed.  Caa  741.  743 ; 
The  Nestor  (U.  S.)  18  Fed.  C5as.  9.  Thus  Jer- 
sey Olty,  when  considered  in  reference  to  a 
New  York  vessel,  is  a  foreign  port.  The 
Sarah  J.  Weed  (U.  S.)  21  Fed.  Cas.  458. 
And  Charleston,  S.  C,  is  a  foreign  port  to 
New  York.  The  William  &  Bmmellne  (U.  S.) 
29  Fed.  Cas.  1288;  Burke  v.  The  M.  P.  Rich 
(U.  S.)  4  Fed.  Cas.  741,  744;  Leddo  v. 
Hughes,  15  111.  (5  Peck)  41,  44;  Steams  y. 
Doe,  78  Mass.  (12  Gray)  482,  485,  74  Am. 
Dec.  608;  Negus  y.  Simpson,  99  Mass.  388, 
393. 

A  foreign  port,  in  the  sense  of  the  maritime 
law,  is  one  without  the  state  where  the  ves- 
sel belongs  and  her  owner  resides.  The  Can- 
ada (U.  S.)  7  Fed.  119,  124. 

The  term  "foreign  port;**  within  tiie  rule 
that  the  master  of  a  vessel  may  hypothecate 
for  supplies  whUe  In  foreign  porta,  includes 
all  ports  in  every  state  in  which  the  owner 
does  not  reside,  or  in  which  he  has  no  agent; 
and  therefore  a  vessel  belonging  to  the  port 
of  Richmond  may  be  hypothecated  in  New 
York,  if  the  owner  has  no  agent  at  the  latter 
port  Selden  y,  Hendricksen  (U.  8.)  21  Fed. 
Cas.  1029. 
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A  "foreign  port  or  place,"  under  the 
statute,  means  a  port  or  place  exclusively 
within  the  sovereignty  of  a  foreign  nation. 
Bigley  V.  New  York  &  P.  R.  S.  S.  Ck).  (U.  S.) 
105  Fed.  74,  76  (citing  The  Eliza  [U.  S.]  8 
Fed.  Gas.  455). 

A  "foreign  port,"  as  used  in  a  statute 
relative  to  assignments  or  hypothecations 
of  vessels  at  sea  or  in  foreign  ports,  does 
not  include  the  ports  of  a  sister  state.  Ck)le 
V.  White,  26  Wend.  511,  517. 

Am  detemiiaed  by  presence  of  owner  of 
▼OMel* 

"Foreign  port,"  within  the  meaning  of 
the  rule  of  law  that,  for  repairs  done  or  sup- 
plies furnished  to  a  maritime  vessel  in  a 
foreign  port,  the  law  will,  if  there  be  no 
special  contract,  imply  a  lien  on  the  vessel, 
means  any  port  where  the  vessel  happens 
to  be,  the  owner  being  elsewhere.  It  is  the 
presence  of  the  owner  in  the  port  which 
determines  the  question  whether  the  port  is 
foreign  or  is  a  home  port;  the  home  port,  in 
this  sense,  meaning  not  necessarily  the  ves- 
sel's chartered  home  or  the  place  of  the 
domicile,  but  any  port  or  place  where  the 
owner  should  happen  to  be  with  the  vessel. 
Case  V.  Woolley,  86  Ky.  (6  Dana)  17,  27,  32 
Am.  Dec.  54  (citing  St  Jago  de  Cuba,  22  U. 
S.  [9  Wheat]  400,  417,  6  L.  Ed.  122). 

Port  on  Great  Iiakes* 

"Foreign  port"  as  used  In  Acts  1790,  i 
5,  prescribing  the  kind  of  contract  to  be  en- 
tered into  between  a  master  and  mariner 
of  a  vessel  bound  to  a  port  in  any  other  than 
an  adjoining  state,  or  to  any  foreign  port, 
does  not  Include  a  tug  engaging  in  towing 
vessels  between  Lake  Erie  and  Lake  Huron. 
The  John  Martin  (U.  S.)  13  Fed.  Gas.  694, 
696. 

Porto  Rioo* 

The  primary  and  ordinary  meaning  of 
the  term  "foreign"  is  belonging  to  or  relating 
to  another  sovereignty  or  dominion,  as  in 
the  expressions  "foreign  law,"  "foreign  com- 
merce," **forelgn  minister,"  "foreign  terri- 
tory." In  this  sense  of  the  word.  It  is  evi- 
dent that  Porto  Rico,  since  the  cession  of 
the  land  by  Spain  to  the  United  States,  is 
not  a  foreign  port  as  it  is  subject  solely  to 
the  sovereignty  and  dominion  df  this  coun- 
try. The  term  "foreign"  is  familiarly  used, 
also,  in  a  more  restricted  sense  in  our  inter- 
state law,  in  such  phrases  as  "foreign  cor- 
poration," **foreign  divorce,"  "foreign  assign- 
ment" "foreign  Judgment;"  etc.;  but  the 
word,  even  in  this  use  of  it,  still  retains  its 
primary  significance,  and  refers  to  the  in- 
dependent Jurisdiction  and  authority  of  the 
several  states  over  the  subject-matter  refer- 
red to.  In  the  same  sense,  vessels  belong- 
ing to  citizens  of  another  state  are  often 
termed  "foreign  vessels^"  and  are  treated 


as  such  In  the  federal  courts  in  the  appli- 
cation of  the  maritime  law  as  respects  mari- 
time liens;  and,  conversely,  supplies  fur- 
nished in  a  different  state  from  that  of  her 
owner's  residence  (i.  e.,  not  in  the  home  port) 
are  treated  as  supplied  in  a  foreign  port 
This  designation  of  ports  of  other  states  as 
foreign  ports  originated  in  colonial  times, 
when  the  colonial  governments  were  inde- 
pendent of  each  other,  and  the  law  has 
remained  unchanged  in  that  regard  between 
the  states  since  the  Union,  under  the  Con- 
stitution. Bigley  v.  New  York  &  P.  R.  S.  S. 
O).  (U.  S.)  105  Fed.  74,  76. 

FOBEIGN  RAPE  OH.. 

A  mixture  of  hemp  and  rape  oil  is  not 
foreign  refined  rape  oil,  within  the  meaning 
of  a  contract  of  sale  by  sample  of  such  an 
article.    Nichol  v.  Godts,  10  Bxcb:  191,  193. 

FOBEIGN  SHIP. 

See  "Foreign  Vessel.** 

FOREIGN  SUBJECT. 

Oonst.  U.  S.  art  3,  §  2,  authorizing  for- 
eign subjects  to  maintain  actions  in  the 
federal  courts,  does  not  include  Indians. 
Karrahoo  v.  Adams  (U.  S.)  14  Fed.  Gas.  134. 

FOBEIGN  TEBBITOBT. 

Territory  of  the  United  States  which 
by  conquest  and  military  occupation  is  in 
possession  of  a  public  enemy  is  to  be  re- 
garded as  foreign  territory,  within  the  mean- 
ing of  the  revenue  laws,  and  therefore  goods 
brought  into  such  territory  are  not  subject  to 
United  States  duties.  United  States  v.  Rice, 
17  U.  S.  (4  Wheat)  246,  253,  4  L.  Ed.  562. 

FOBEIGN  TICKET. 

What  is  denominated  a  foreign  ticket  for 
transportation  on  a  railroad  is  a  ticket  pur- 
chased beyond  the  limits  of  the  state,  and 
from  the  agents  of  some  connecting  railway 
in  another  state.  Humphries  v.  Illinois  Cent. 
B.  Co.,  12  South.  155,  156,  70  Miss.  456. 

FOBEIGN  TBABE. 

The  term  "foreign  trade,**  In  Rev.  St 
U.  S.  §§  2513-2514,  which  provide  that  cer- 
tain materials  necessary  for  the  construction 
and  equipment  of  vessels  built  in  the  Unit- 
ed States  for  the  purpose  cf  being  employ- 
ed in  the  foreign  trade  may  be  imported  in 
bond^  and  that,  on  proof  of  the  use  of  such 
materials  for  such  purpose,  no  duties  shall 
be  paid  thereon,  means  the  carrying  trade 
between  the  United  States  and  foreign  ports, 
and  does  not  include  trade  exclusively  be- 
tween foreign  ports.  Thus  the  exemption 
does  not  apply  to  a  merchant  vessel  buiU 
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la  the  United  States  for  the  JaiianeBe  gor- 
enunent,  and  employed  hy  the  latter  for  the 
services  between  Japanese  ports,  and  not 
documented  as  an  American  vessel.  Rnssel 
V.  United  States  (U.  S.)  21  Fed.  Cas.  66. 

The  term  'foreign  trade/'  in  17  Stat 
238,  authorizing  the  Importation  in  bond  of 
certain  materials  for  use  in  the  construction 
and  equipment  of  vessels  built  In  the  Unit- 
ed States  for  the  purpose  of  being  employ- 
ed in  the  foreign  trade,  including  the  trade 
between  the  Atlantic  and  Pacific  ports  of 
the  United  States,  and  the  use  thereof  free  of 
duty.  Is  used  in  a  sense  broader  than  Its 
literal  meaning,  as  it  expressly  includes  trade 
between  Atlantic  and  Pacific  ports  of  the 
United  States.  The  term  has  the  same  mean- 
ing in  a  subsequent  iHrovislon  in  the  act  pro- 
viding that  all  articles  of  foreign  produc- 
tion needed  for  the  repair  of  American  ves- 
sels engaged  exclusively  In  foreign  trade 
may  be  drawn  from  bonded  warehouses, 
free  of  duty,  under  such  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe. 
United  States  r.  Patten  (U.  S.)  27  Fed.  Cas. 
4G0. 

FOBEiaN  VESSEL. 

A  ship  In  a  port  of  the  state  or  terri- 
tory to  which  it  belongs  is  called  a  "domestic 
ship."  In  another  port  it  is  called  a  "for- 
eign ship."  Rev.  St  Okl.  1903,  S  4167;  Rev. 
Codes  N.  D.  1899»  ^  3471;  Civ.  Code  S.  D. 
1903,  S  38& 

A  ship  In  a  port  other  than  a  port  of 
the  state  to  which  it  belongs  is  called  a  '*for- 
elgn   ship."    Civ.    Code   Cal.    1903,    S    963. 

"Foreign  vessel,"  as  the  term  Is  used  in 
the  rule  of  the  maritime  law  that  a  person 
furnishing  supplies  to  a  foreign  vessel  is 
entitled  to  a  lien  on  the  vessel,  includes  a 
vessel  of  the  United  States  "in  a  port  of  any 
one  of  the  United  States  other  than  that  to 
which  she  belongs."  The  St  Lawrence  (U. 
S.)  21  Fed.  Cas.  185. 

In  the  embargo  act  of  1808,  authorizing 
the  forfeiture  of  any  foreign  ship  or  vessel 
which  shall  take  on  board  any  specie,  or  any 
goods,  wares  or  merchandise,  other  than  the 
provisions  and  sea  stores  necessary  for  the 
voyage,  a  foreign  vessel  Is  "a  vessel  navigat- 
ing under  the  flag  of  a  foreign  power,  and  not 
a  vessel  owned  in  whole  or  part  by  foreigners 
domiciled  in  the  United  States."  The  Sally 
(U.  S.)  21  Fed.  Cas.  242. 

Embargo  Act  Jan.  9,  1808,  i  6,  declaring 
that  if  any  foreign  ship  or  vessel  take  on 
board  any  specie,  goods,  wares,  or  merchan- 
dise other  than  the  provisions  and  sea  stores 
necessary  for  the  voyage,  such  ship  or  ves- 
sel, and  the  specie  and  cargo  on  board,  shall 
be  wholly  forfeited,  should  be  construed  to 
mean  any  vessel  clearing  out  of  a  port  of  the 


United  States  as  a  foreign  vessel,  notwith- 
standing it  was  owned  by  a  citizen  of  the 
United  States.  The  Good  Catharine  v.  Unit- 
ed States,  11  U.  a  (7  Ckranch)  349,  3  L.  Ed. 
367. 

OwaeraUp  as  affaetlasr* 

The  term  as  used  In  Act  March  1,  1817, 
8  Stat  351,  declaring  that  "after  the  30th  day 
of  September  next  no  goods,"  etc.,  "shall  be 
Imported  into  the  United  States  from  any  for- 
eign port  or  place,  except  in  vessels  of  the 
United  States,  or  in  such  foreign  vessels  as 
truly  and  wholly  belong  to  the  citizens  or 
subjects  of  that  country  of  which  the  goods 
are  the  growth,  production,  and  manufac- 
ture," etc.,  does  not  include  a  vessel  built  in 
Canada  and  owned  in  the  United  States.  It 
includes  only  those  which  are  built  and  own- 
ed in  a  foreign  country.  The  Mary  Merritt 
(U.  8.)  16  Fed.  Cas.  997,  998. 

Whether  a  vessel  is  foreign  or  domestic^ 
within  the  rule  giving  maritime  lien  for  sup- 
plies, etc.,  furnished  a  foreign  vessel,  de- 
pends upon  the  residence  of  her  owner,  and 
not  upon  her  enrollment,  where  the  two  are 
different    The  Albany  (U«  S.)  1  Fed.  Caa. 


An  omission  In  the  registry  and  enroll- 
ment of  an  American  vessel  does  not  make 
her  a  foreign  vessel.  Fox  v.  Paine  (U.  S.^ 
9  Fed.  Cas.  642. 

FOBEiaif  VOTAOB. 

Within  the  meaning  of  Coasting  and 
Fishing  Act  Feb.  18,  1793,  c.  8  a  SUt  308),. 
forbidding  vessels  of  the  United  States  li- 
censed for  the  fisheries  to  proceed  upon  a  for- 
eign voyage,  a  foreign  voyage  is  a  voyage 
where  the  vessel  departs  from  the  United 
States  for  a  foreign  port  with  an  intent  there 
to  engage  in  trade,  and  without  an  intent  ta 
seek  employment  in  the  fisheries.  The  Three 
Brothers  (U.  S.)  23  Fed.  Cas.  1162.  A  fishing 
vessel  which  merely  touches  at  a  foreign  port 
for  the  purpose  of  obtaining  supplies  is  not 
engaged  in  a  foreign  voyage,  within  the  mean- 
Ing  of  such  sectiou.  The  Ocean  Spray  (U.  S.> 
18  Fed.  Cas.  558,  559. 

"Foreign  voyage,"  as  used  in  Acts  18(3, 
c  62  (2  Story's  Laws,  883;  2  Stat  203,  c.  9),. 
providing  that  before  a  clearance  be  grant- 
ed to  any  vessel  bound  on  a  foreign  voyage,, 
the  master  thereof  shall  deliver  to  the  col- 
lector of  the  customs  a  list  etc.,  does  not  in- 
clude a  whaling  voyage.  A  ''foreign  voyage** 
means,  In  the  language  of  trade  and  com- 
merce, a  voyage  to  some  port  or  place  within, 
the  territory  of  a  foreign  nation.  The  termi- 
nus of  a  voyage  determines  its  charactu*.  If 
it  be  vrithin  the  limits  of  foreign  jurisdiction. 
It  is  a  foreign  voyage,  and  not  otherwise. 
Therefore  whaling  voyages,  or  voyages  in  the 
bank  or  other  cod  fisheries,  are  not  f orelgik 
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Toyagee,  although  In  sndti  a  voyage  the  Tea- 
sel may  aoxnetlmea  touch  at  a  foreign  port, 
because  the  ocean  la  deemed  a  common  high- 
way to  all  nations,  and  foreign  to  none,  and 
such  yoyages  are  emphatically  voyages  on 
the  ocean.  Tahesr  v.  United  States  (U.  S.) 
28  Fed.  Ois.  eiL 

FOSEiaN  WATEBS. 

"Foreign  waters,"  as  the  term  is  used 
in  Rev.  St  U.  8.  t  4370  [U.  S.  Gomp.  St  1901, 
p.  2983],  which  excepts  from  the  penalty 
therein  imposed  against  foreign  tugboats 
towing  vessels  of  the  United  States,  in  cases 
where  the  towing  is  in  whole  or  in  part 
within  or  upon  foreign  waters,  means  waters 
belonging  to  another  nation  or  country — be- 
longing to  or  subject  to  another  jurisdiction 
— and  the  term  would  include  the  waters  in 
the  Straits  of  Juan  de  Fuca,  which  are  north 
of  the  boundary  line  between  the  United 
States  and  Great  Britain,  though  the  treaty 
of  June  V^  1846,  secures  to  each  nation  the 
right  of  free  navigation  over  all  the  waters 
of  the  straits.  The  PUot  (U.  8.)  60  Fed.  437, 
439,  1  0.  a  A.  523  (reversing  48  Fed.  819). 

FOBEION  WZU.. 

Laws  1830,  c  320,  relating  to  the  proof 
of  foreign  wills,  means  such  wills  as  could 
only  be  proved  abroad,  because  the  witnesses 
reside  abroad.  Isham  v.  Gibbons  (N.  Y.)  1 
Bradf.  Sur.  69,  76  (cited  and  approved  in 
Russell  V.  Hartt,  87  N.  Y.  19,  24). 

FOBEIOHEB. 

"Foreigners,"  as  used  by  a  testator  in 
founding  a  school  for  150  boys  bom  or  for 
the  most  part  brought  up  in  the  town  or 
parish  of  T.,  and  directing  that,  if  that  num- 
ber could  not  be  filled  up,  the  want  should 
be  -supplied  with  the  children  of  foreigners, 
and  those  foreigners  only  to  be  admitted 
with  the  assent  and  allowance  of  such  10 
householders  of  the  town  as  should  be  most 
in  the  subsidy  books»  meant  children  who 
had  not  been  bom,  or  for  the  most  part 
brought  up,  in  the  town  or  parish  of  T.  At- 
torney General  v.  Barl  of  Devon,  15  Sim.  198, 
207. 

"Foreigner,"  as  used  in  Act  Md.  Dec.  19, 
1791,  §  6,  providing  that  any  foreigner  may, 
by  deed  or  will,  take  and  hold  lands  within 
the  territory  of  Columbia,  cannot  be  con- 
straed  to  mean  a  person  bom  in  a  foreign 
country,  who  has  become  a  citizen  of  the 
United  States,  for  he  is  no  longer  a  foreigner. 
Spratt  V.  Spratt,  26  U.  &  (1  Pet)  848,  349,  7 
L.Bd.171. 

In  Spain  foreigners  are  divided  into  two 
classes — ^tiie  domiciliated  and  the  transient — 
and  there  is  an  important  difference  between 
the  lights^  duties,  and  obligations  of  the 


two  dasses.  There  are  various  modes  by 
which  a  foreigner  may  become  or  be  regard- 
ed as  domiciliated — as,  for  instance,  by 
naturalisation;  by  being  bora  in  the  king- 
dom; by  being  converted  there  to  the  holy 
Catholic  faith;  by  establishing  a  domicile, 
obtaining  the  right  of  residence  in  some  set- 
tiement,  marrying  a  native  woman,  and 
domiciliating  himself  in  the  kingdom;  and 
among  other  modes  .of  domiciliating  himself 
is  that  of  attaching  himself  to  the  soil  by 
purchasing  and  acquiring  real  property  and 
possession.  The  domiciliated  foreigner  is  re- 
garded as  a  subject,  and,  as  such,  he  must 
take  the  oath  of  allegiance;  renouncing  for- 
eign protection  and  any  relation  or  civil 
subjection  to  his  own  country.  He  Is  in  the 
condition  of  a  native  citizen,  and  is,  as  a 
general  mle,  entitled  to  the  same  rights,  and 
to  the  like  charges  and  obligations.  A  tran- 
sient foreigner  is  defined  to  be  one  who  visits 
the  country  without  the  intention  to  remain, 
and  his  rights,  especially  with  reference  to 
real  property,  are  not  so  easily  comprehend- 
ed. He  is  exempted  from  some  of  the  char- 
ges to  which  the  domiciliated  foreigner,  in 
the  capacity  of  a  citizen,  is  subjected^  but 
he  labors  under  the  most  onerous  restric- 
tions. He  cannot  sell  goods  by  retail,  nor 
engage  in  the  exercise  of  any  liberal  art  or 
mechanical  employment  He  cannot  employ 
himself  as  a  banker,  shopkeeper,  carpenter, 
wigmaker,  tailor,  shoemaker,  architect,  paint- 
er, or  surgeon,  veterinary  or  otherwise,  nor 
even  act  as  a  servant  to  a  Spanish  subject, 
without  express  license  from  the  King.  But 
a  foreigner  of  the  transient  class  may  sell 
goods  by  wholesale,  or  act  as  a  factor,  char- 
ged with  certain  aftkirs,  or  in  the  prosecution 
of  suits  in  relation  to  these  and  other  mat- 
ters.   Yate_s  V.  lams,  10  Tex.  168,  169. 

FOREMAN. 

See  "Mine  Foreman.** 

"The  word  'foreman'  is  generally  under- 
stood to  mean  a  laborer  with  power  to  super- 
intend the  labor  of  those  working  with  him." 
Baldwin  v.  St  Louis,  K.  &  N.  By.  Ck>.,  25 
N.  W.  918,  920,  68  Iowa,  37. 

A  foreman  is  ordinarily  a  fellow  work- 
man. A  chief  engineer,  who  had  general 
charge  of  the  engine  room  and  freezing  de- 
partment of  an  ice  and  refrigerating  com- 
pany, in  which  capacity  he  gave  orders  to 
the  men  in  that  department,  and  had  au- 
thority to  engage  men  for  short  jobs  in  the 
manager's  absence,  is  merely  the  foreman  of 
that  room  or  department  Prevost  v.  Citi- 
zens' Ice  &  Refrigerating  Co.,  40  Ati.  88^  89, 
185  Pa.  617,  64  Am.  St  Rep.  659. 

A  "foreman"  is  one  who  takes  the  lead 
in  the  work,  and  may  or  may  not  have  au- 
thority over  his  fellow  workmen;  and  be- 
cause he  takes  the  lead,  and  points  out  the 
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work  to  be  done,  It  does  not  necessarily  fol- 
low that  he  stands  in  the  place  of  the  mas- 
ter. Ohio  River  &  C.  Ry.  Co.  v.  Edwards 
(Tenn.)  76  S.  W.  897,  901;  Allen  ▼.  Goodwin, 
21  S.  W.  760.  761,  92  Tenn.  385. 

The  term  "foreman"  does  not  Imply, 
ex  vi  termini,  that  it  was  the  duty  of  the 
person  so  designated,  or  that  he  had  the 
power,  simply  as  foreman  of  a  gang  of  labor- 
ers, to  employ  the  laborers,  or  any  of  them, 
oyer  whom  he  acted  as  foreman.  Bonnell 
y.  State,  64  Ind.  498,  504. 

As  laborer  or  operattye. 

See  "Laborer";    "Operatlye,'* 

Manager  synonymoiis* 

See  "Manager." 

FOREMAN  ORANB  JUBY. 

Where  an  indictment  is  indorsed:  "A 
true  bilL  [Signed]  H.  G.  Gill,  Foreman  Grand 
Jury"— It  is  sufficiently  Indicated  that  GUI 
was  foreman  of  the  grand  Jury.  The  prep- 
osition "of,"  in  designating  the  title,  is  not 
necessary,  but  is  implied.  State  y.  Smith, 
38  La.  Ann.  801,  803. 


FORESEEN. 

See  "Reasonably  Foreseen.** 
Contemplate  distinguished,  see  "Contem- 
plate." 

A  statute  proyiding  that  the  tenant  of 
an  estate  shall  not  be  entitled  to  abatement 
for  accidents,  etc..  If  it  is  stipulated  in  the 
contract  that  the  tenant  shall  run  all  the 
chances  of  foreseen  and  unforeseen  acci- 
dents, means  those  which  could  ~haye  been 
foreseen  as  likely  to  happen.  Viterbo  y. 
Friedlander,  7  Sup.  Ot  962,  973,  120  U.  S. 
707,  80  L.  Ed.  776. 

FOREBiaHT. 

See  "All  Possible  Care,  Skill,  or  Fore- 
sight** 


FOREST. 

The  term  'forest,**  as  used  in  an  act  re- 
lating to  forest  fires,  shall  not  be  held  to 
Include  an  area  of  timber  land  or  brush  land 
of  less  than  60  acres  in  extent,  unless  such 
said  area  shall,  by  proximity  to  other  timber 
land,  be  liable  to  conyey  fire  to  an  area  of 
brush  land  or  timber  land  containing  at  least 
50  acres.  P.  ft  L.  Dig.  Laws  1897,  Pa.  yoL 
8,  coL  327»  §  10. 

FOBEST  PBODXrCTS. 

Under  Pub.  Act  1885,  No.  153,  requiring 
forest  products  to  be  assessed  whereyer  they 


may  be,  such  property  as  logs,  lumber,  tim- 
ber, poles,  ties,  etc,  are  Included,  but  not 
standing  and  growing  timber.  Fletcher  y. 
Alcona  Tp.,  40  N.  W.  36,  88,  72  Mich.  1& 

FORESTALLING. 

"Forestalling,"  as  the  term  was  used  In 
the  common  law,  meant  the  buying  or  con- 
tracting for  any  merchandise  or  yictual  on 
the  way  to  market,  or  persuading  persons 
from  bringing  their  goods  or  provisions  to 
market,  so  as  to  make  the  market  dearer  to 
the  fair  trader.  Barton  y.  Morris  (Pa.)  10 
Phila.  360,  86L 


FOREVER. 

See  "Children  Foreyer.** 

The  use  of  "foreyer"  in  a  will  deyislng 
tenements  forever,  indicates  that  the  testa- 
trix had  in  mind  a  permanent  estate.  Mc- 
Nally  y.  McNally,  49  Atl.  699,  700,  23  B.  L 
180. 

The  word  "forever,"  in  Code  Praa  art. 
243,  prescribing  the  oath  In  attachment  suits, 
and  which  requires  the  creditor  to  show  that 
his  debtor  is  on  the  eve  of  leaving  the  Rtate 
forever,  etc.,  is  equivalent  to  the  word  "per- 
manently," in  article  244,  enumerating  the 
cases  of  attachment,  one  of  which  Is  that  the 
debtor  is  about  leaving  the  state  permanent- 
ly; and  therefore  an  affidavit  which  states 
that  the  debtor  is  about  to  leave  the  state 
permanently  is  sufficient  Sawyer  y.  Arnold, 
1  La.  Ann.  316,  816. 

A  deed  conveying  all  the  "trees  and  tim- 
ber standing  and  growing  on  the  described 
close  forever,"  includes  not  only  the  trees  and 
timber  growing  at  the  date  of  the  convey- 
ance, but  which  might  thereafter  be  growing 
on  the  close.  Clap  y.  Draper,  4  Mass.  266. 
267,  8  Am.  Dec.  216. 

"Forever,"  as  used  In  a  deed  conveying 
certain  land  in  consideration  of  a  certain 
rent  for  the  term  of  107  years,  and  after  the 
expiration  of  such  term,  which  was  121  years 
from  the  time  of  the  first  entry  of  the  land, 
the  full  yearly  value  of  the  land  with  its  Im- 
provements should  be  fairly  estimated,  and  a 
moiety  of  what  it  exceeds  the  last-mentioned 
rent  should  be  added  thereto  and  become  a 
new  rent,  to  be  paid  **foreyer,*'  and  in  like 
manner  the  like  proceeding  should  be  renew- 
ed at  the  expiration  of  every  like  term  of  121 
years  forever  after,  implies  a  perpetuity.  Far- 
ley y.  Craig,  11  N.  J.  Law  (6  Halst)  262,  264. 

The  word  "forever"  in  a  deed  reciting 
that  the  grantor  for  himself,  his  heirs  and 
assigns,  covenanted,  prondsed,  and  agreed 
that  the  house  on  the  lot  adjoining  should  be 
forever  thereafter  restricted  fr<»n  having  any 
building  or  part  of  a  building  attached  to 
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said  messuage  fbereon  erected  of  a  greater 
height  than  10  feet  from  the  surface  of  the 
yard,  ia  not  one  appropriate  to  the  limited 
existence  of  a  house  or  other  building,  but  to 
the  durability  of  land.  The  expression,  if  in- 
tended only  to  restrict  while  the  then  house 
stood,  is  scarcely  less  awkward  than,  if  in- 
tended to  restrict  only  during  the  life  of  the 
first  grantee,  the  grantor  had  said,  "and  dur- 
ing the  life  of  the  grantor  and  the  grantor 
and  his  assigns  should  be  foreyer  thereafter 
restricted."  The  word  "forever"  is  emphat- 
ically expressive  of  a  continuance  beyond  the 
duration  of  a  life  or  the  existence  of  an  arti- 
ficial structure.  Landell  v.  Hamilton,  84  AtL 
663,  666,  175  Pa.  327,  84  L.  R.  A.  227. 

As  oreatiBS  estate  in  fee  simple. 

In  a  will  the  term  "forever"  is  not  tech- 
nical, and  though  in  some  positions  it  has 
due  effect  in  the  formation  of  a  fee  simple, 
its  influence  is  regulated  by  Its  connection. 
In  Whiting  v.  Wilkins,  1  Bul^  219,  the  de- 
vise was  to  one  and  his  younger  son  forever, 
and  after  his  decease  the  remainder  to  his 
heir  male  forever;  and  in  Baker  v.  Wall,  1 
Ld.  Raym.  185,  the  devise  was  to  an  eldest 
son,  to  him  and  his  heirs  male,  forever,  and 
in  Nanfan  v.  Legh,  7  Taunt  85,  the  words 
were  to  his  son  "J.  and  to  his  heirs  lawfully 
begotten  forever"— yet  In  these  cases  the 
words  did  not  prevent  or  Impede  the  creation 
of  an  estate  tail.  Ewan  v.  Ck>x,  9  N.  J.  Law 
(4  Halst)  10,  14. 

When  added  to  a  devise  of  lands,  the 
word  "forever"  is  sufficient  to  create  an  es- 
tate of  inheritance.  Hitch  v.  Patten  (Del.) 
16  Atl.  558,  559,  561,  8  Houst  334,  2  Li.  R.  A. 
724. 

"Forever,"  as  used  In  a  deed  of  convey- 
ance, conveying  land  to  a  certain  person  for- 
ever, is  not  equivalent  to  "heirs  and  assigns," 
and  will  not  Impart  inheritable  qualities  to 
the  estate.  Dennis  y.  Wilson,  107  Mass.  691, 
593. 

The  terms  "forever  and  absolutely"  in 
a  devise  of  a  testator's  house  to  his  wife 
characterize  the  quality  of  the  estate  which 
the  testator  devised,  and  merely  show  an 
intention  to  give  an  absolute  fee,  as  dis- 
tinguished, for  instance,  from  a  life  estate, 
or  from  some  other  qualified  fee,  and  can- 
not be  held  to  devise  something  which  the 
testator  had  no  right  to  give.  Therefore 
such  a  provision  is  not  inconsistent  with  the 
widow's  right  of  dower,  for  the  reason  that 
the  testator  had  no  control  over  the  dower, 
and  could  not  dispose  of  that  by  will  any 
more  than  he  could  have  disposed  of  a  right 
of  a  mortgagee  of  the  property.  Fenton  v. 
Fenton,  71  N.  Y.  Supp.  1083,  1088^  85  Misc. 
Rep.  479. 

As  imtll  ebaased  hf  law. 

In  Act  Jan.  24, 1855,  authorizing  the  relo- 
cation of  the  county  seat  of  Keokuk  county, 


and  providing  for  an  election  for  the  pur- 
pose of  determining  the  place  of  the  county 
seat,  and  that  "whichever  place  shall  re- 
ceive the  greatest  number  of  votes  cast  at 
said  election  shall  be  and  remain  forever 
afterwards  the  county  seat  of  said  county," 
"forever"  should  be  construed  to  mean  that 
the  place  selected  as  the  county  seat  under 
that  law  should  remain  the  county  seat  until 
changed  by  law,  and  not  that  the  location 
of  the  county  seat  under  that  law  would 
have  the  effect  of  locating  it  forever,  and 
that  the  location  thereof  was  not  subject  to 
change,  since  the  right  to  remove  county 
seats  is  an  attribute  of  the  lawmaking  pow- 
er, and,  notwithstanding  the  Legislature  in 
never  so  strong  language  provided  against 
any  subsequent  legislation  on  that  subject, 
the  General  Assembly  might  at  any  time  pro- 
vide for  a  new  vote  to  be  taken  for  the  re- 
location. Casey  v.  Harned,  5  Iowa  (fi  Clarke) 
1,  2,  12,  14. 

FORFEIT-FORFEITURE. 

See  "Continuing  Cause  of  Forfeiture." 
Action  for,  see  "Action  for  Penalty  or 
Forfeiture." 

••The  primary  use  of  the  word  forfeit' 
is  to  lose,  and  this  is  also  its  legal  meaning. 
To  forfeit  a  sum  of  money  means  to  lose 
the  right  to  it  in  favor  of  another  party." 
Eakln  v.  Scott,  7  S.  W.  777,  779,  70  Tex. 
442;  Wright  v.  Dobie,  8  Tex.  Civ.  App.  194, 
22  S.  W.  66,  67. 

Forfeit  is  that  which  is  forfeited  or  lost 
by  neglect  of  duty;  or,  in  other  words,  a 
fine,  a  mulct,  a  penalty.  State  v.  Baltimore 
&  O.  R.  Co.  (Md.)  12  Oill  &  J.  899,  482,  38  Am. 
Dec.  319. 

Bacon,  in  his  Abridgment,  says:  "The 
omission  or  neglect  of  a  duty  which  a  party 
binds  himself  to  perform,  or  to  the  perform- 
ance of  which  he  is  enjoined  by  the  law, 
is  on  a  breach  thereof  called  a  forfeiture, 
that  is,  the  advantages  accruing  from  the 
performance  of  the  thing  are  by  his  omission 
defeated  and  determined."  Beard  v.  Smith, 
22  Ky.  (6  T.  B.  Mon.)  430,  443,  444. 

Forfeiture  means  the  loss  of  something 
as  a  penalty  for  doing  or  omitting  to  do  a 
certain  required  act  Cassell  v.  Crothers, 
44  Atl.  446,  447,  193  Pa.  359;  Hudson  v. 
Shepard,  90  m.  App.  626,  628. 

••A  forfeiture  is  a  penalty  by  which  one 
loses  his  rights  and  interest  in  his  property." 
GU>ssellnk  v.  Campbell,  4  Iowa  (4  Clarke)  296, 
300. 

Forfeiture  is  a  comprehensive  word  to 
express  results  which  fiow  from  a  failure 
to  comply  with  a  law.  McCulloch  v.  Murphy 
(U.  S.)  125  Fed.  147,  150. 

Forfeiture  is  a  deprivation  or  destruc- 
tion of  a  right  in  consequence  of  a  nonper- 
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formance  of  aome  obUgmtloii  or  condition. 
Webster  y.  Dwelling  House  Ins.  Ca»  42  N. 
B.  640,  647,  63  Oiiio  St  668»  30  U  R.  A.  719, 
53  Am.  St  Rep.  e6a 

Forfeiture  is  defined  by  Blackstone  to 
be  a  loss  of  goods  as  a  compensation  for  an 
offense  and  an  injury  to  the  person  to  whom 
they  are  forfeited,  as  well  as  a  punishment 
for  a  misdemeanor;  and  penalties,  whose 
benefit  is  given  to  the  party  aggrieved,  in- 
clude equally  with  forfeiture  the  idea  of 
both  compensation  and  punishment  Mer- 
chants' Bank  of  Newhaven  v.  Bliss,  24  N. 
T.  Super.  Ct  a  Rob.)  291,  403,  21  How.  Prac. 
866,  870. 

Forfeiture  'is  defined  to  be  a  punish- 
ment annexed  by  law  to  some  Illegal  act  or 
negligence  in  the  owner  of  lands,  tenements, 
or  hereditaments,  whereby  he  loses  all  his 
interest  therein,  and  they  become  vested  in 
the  party  injured  as  a  recompense,  which 
he  alone,  or  the  public  together  with  him- 
self, hath  sustained."  This  definition  neces- 
sarily  Implies  that  there  must  be  some  per- 
son, natural  or  artificial,  who  is  entitled  to 
receive  the  benefit  of  the  forfeiture  when  it 
accrues.  Wiseman  v.  McNulty,  26  Oal.  23(^ 
237. 

Forfeiture  la  a  divestiture  of  property 
without  compensation  in  consequence  of  a 
default  or  offense.  Union  Glass  Ck>.  v.  First 
Nat  Bank.  10  Pa.  Co.  Ot  R  666,  672. 

Forfeitures  are  of  different  kinds.  A  for- 
feiture may  be  generally  defined  to  be  the 
loss  of  what  belongs  to  a  person  in  conse- 
quence of  some  fftult,  misconduct,  or  trans- 
gression of  law.  In  the  connection  in  which 
the  term  "forfeitures'*  is  used  in  Const  art 
8,  declaring  that  moneys  arising  *'from  all 
forfeitures  which  may  accrue"  shall  consti- 
tute a  part  of  the  common  school  fund  of 
the  state,  it  evidently  means  the  loss  of  a 
certain  sum  of  money  as  the  consequence  of 
violating  the  provision  of  some  statute,  or 
of  the  refusal  to  comply  with  some  require- 
ment of  law.  State  v.  Blarion  County 
Com'rs^  86  Ind.  489,  498. 

The  meaning  of  the  word  **toTt^V'  has 
to  be  determined  by  the  connection  in  which 
it  is  used.  When  used  in  civil  proceedings 
and  In  connection  with  the  enforcement  of 
dvll  rights,  it  contemplates  an  ordinary  dvil 
judgment  which  need  not  even  be  penal  in 
its  character;  but,  when  used  in  a  criminal 
law  to  denote  a  punishment  for  a  statutory 
crime,  the  meaning  of  the  word  is  equivalent 
to  "fine."  Bx  parte  Alexander,  89  Mo.  App. 
108,  109. 

Forfeiture  is  not  fftvored  in  the  law,  and 
the  provisions  upon  which  it  is  based  must 
be  strictly  construed.  Town  of  Mt  Morris 
y.  King,  28  N.  Y.  Supp.  281,  284^  77  Hun,  1& 

The  word  •forfeited,"  as  used  in  Rev. 
St  e.  17,  I  8,  providing  for  the  forfeiture  of 


a  lease  because  of  the  unlawful  sale  of  In- 
toxicating liquor,  has  the  same  meaning  and 
effect  which  the  common  law  gave  to  such 
expressions  in  leases.  The  construction  of 
provisions  for  forfeiture  of  a  lease  for  non- 
performance of  conditions  by  the  lessee  is 
that  the  lease  is  voidable  only  at  the  election 
of  the  lessor,  and  is  not  rendered  absolutely 
void,  though  it  is  provided  that  it  shall  be 
null  and  void  in  case  of  such  breach.  Small 
V.  Clark,  64  AtL  768^  760,  97  Me.  304. 

Forfeiture  relates  to  something  done  or 
omitted  by  which  one's  rights  are  lost  There 
can  be  no  forfeiture  of  a  contract  that  has  no 
existence.  Forfeiture  assames  a  pre-existing 
valid  contract  or  obligation.  Forfeiture  not 
being  favored  in  the  law,  any  inconsistent 
acts  or  dealings  by  the  party  claiming  for- 
feiture may  be  regarded  as  a  waiver  thereof. 
Roblee  v.  Masonic  Life  Ass'n,  77  N.  Y.  Supp. 
1098,  1100,  88  Misc.  Rep.  481. 


The  word  "forfeit"  may  be  used  In  an- 
nulling a  sale  of  a  lot  In  the  St  Louis  Com- 
mons in  pursuance  of  a  statute  authorizing 
such  annulment,  as  the  word  **annul"  is  not 
a  technical  word,  and  the  annulling  of  a  lease 
is  nothing  more  than  causing  a  forfeiture 
of  it    Woodson  y.  Skinner,  22  Mo.  13,  24. 

As  laoldeiit  to  attaladev. 

As  an  incident  consequent  on  an  at- 
tainder for  treason  or  felony  forfeiture  was 
a  part  of  the  punishment  of  a  crime,  and  was 
of  Saxon  origin,  by  which  the  goods  and 
chattels,  lands  and  tenements,  of  the  attaint- 
ed felon  were  forfeited  to  the  king;  the  for- 
mer absolutely  on  conviction,  and  the  lat- 
ter perpetually,  or  during  the  life  of  the 
offender,  on  sentence  being  pronounced. 
Avery  v.  Everett;  18  N.  B.  148.  160,  110  N. 
Y.  817,  1  L.  R.  A.  264,  6  Am.  St  Rep.  368. 


See  "Claim."* 

As  dellTeap  or  yleUI  «p« 

In  Oen.  Laws  1889,  c.  200, 1 4,  relating  to 
mechanicflf  liens,  and  providing  that  if  the 
vendee  of  land  sold  on  an  executory  contract 
shall  forfeit  or  surrender  such  contract  the 
vendor  shall  be  deemed  the  owner  within 
the  meaning  of  the  act  the  word  "forfeit** 
used  as  it  is  in  connection  with  "surrender," 
which  undoubtedly  means  "yielded,"  ••ren- 
dered," or  "delivered  up,"  must  be  given  Its 
common  and  general  definition,  vis.,  "lost  by 
omission  or  negligence  or  misconduct"  in- 
stead of  the  restricted  meaning  ordinarily 
expressed  by  the  word  *f  orfeitable."  Nolan- 
der  V.  Bum%  60  N.  W.  1016,  1017,  48  Minn. 
18. 

Deprivmtloii  of  oflleo* 

"Forfeiture,"  as  used  In  Const  art  6. 
I  8;   giving   the   district  court  Jurisdiction 
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to  hear  all  suits  on  behalf  of  the  state  to 
recover  forfeitures,  should  be  oonstmed  to 
mean  a  right  which  once  existed  and  has  been 
lost  and  therefore  not  to  Include  an  Informa- 
tion In  the  nature  of  a  quo  warranto  to  try 
the  title  to  an  office  on  the  ground  of  the 
disqualification  of  the  incumbent^  since  It  is 
not  claimed  In  such  proceeding  that  a  right 
to  office  has  been  lost,  but  rather  that  It 
never  existed.  ''Forfeiture  Is  where  a  per- 
son loses  some  property,  right,  prlyllege,  or 
benefit  In  consequence  of  haying  done  or 
omitted  to  do  a  certain  act"  State  y.  De 
Gress,  11  S.  W.  1029,  72  Tex.  242  (quoting 
Rap.  L.  Law  Diet  635). 

As  disability  iaeimed. 

The  word  "forfeited,"  as  used  In  Bey. 
8t  i  1281  [U.  8.  Oomp.  St  1901,  p.  912],  pro- 
viding that  the  retained  pay  of  a  soldier 
shall  not  be  paid  until  his  discharge,  and 
shall  be  forfeited  unless  he  serves  honestly 
and  faithfully  to  the  date  of  discharge.  Is 
not  used  In  a  technical  sense  of  a  punishment 
after  Judgment  but  In  a  sense  of  a  disabil- 
ity Incurred  by  the  nonperformance  of  a 
contract  A  similar  meaning  Is  attached  to 
the  word  when  used  In  connection  with  the 
claim  of  a  mariner  for  his  wages.  By  his 
contract  after  shipment  the  seaman  also 
bargains  for  honest  and  faithful  service  and 
obedience  to  the  lawful  command  of  the 
master  or  other  officer  of  his  vessel,  and  In 
case  of  desertion  or  gross  misconduct  It  is 
the  constant  practice  of  courts  of  admiralty 
to  forfeit  the  whole  or  part  of  his  wages,  Ir- 
respective of  the  actual  damage  suffered  by 
the  owner  or  master  of  the  vessel.  United 
States  V.  Klngsley,  11  Sup.  Ot  286,  287,  138 
U.  S.  87,  84  L.  Bd.  896. 

As  equiTftleat  to  flne. 

When  Imposed  as  a  punishment  for  a 
statutory  offense,  there  Is  no  substantial 
difference  between  a  fine  and  a  forfeiture. 
A  fine  is  a  pecuniary  punishment  for  an  of- 
fense, and  a  pecuniary  punishment  called  a 
"forfeiture"  Is  equivalent  to  the  same  pe- 
cuniary ptmlshment  called  a  "fine."  State  r. 
Mc€!onnelI,  46  Atl.  458^  469,  70  N.  H.  16a 

"Forfeited,"  as  used  In  <3en.  St  c.  47, 
art  2,  i  1,  providing  that  the  offender  shall 
forfeit  and  pay  the  sum  of  $100,  to  be  re- 
covered by  indictment  should  be  construed 
as  synonymous  with  the  word  "fined."  Com- 
monwealth y.  Avery,  77  Ky.  (14  Bush)  625, 
688,  29  Am.  Rep.  429. 

Judgment  on  as  aff  eetiiis* 

A  forfeiture  is  a  loss,  but  the  fact  that 
the  court  has  rendered  judgment  against  the 
surety  on  a  ball  bond  for  a  forfeiture  of 
the  same  does  not  render  the  forfeiture  any 
less  a  forfeiture,  so  that  the  Governor,  un- 
der his  power  to  remit  a  forfeiture,  has 
power  to  remit  a  judgment  for  a  forfeiture. 


Harbin  v.  State,  48  N.  W.  21%  211,  78  Iowa, 
268. 

As  penalty  or  liquidated  damages. 

The  term  "forfeiture"  Imports  a  pen- 
alty. It  has  no  necessary  or  natural  con- 
nection with  the  measure  or  degree  of  injury 
which  may  result  from  a  breach  of  contract 
or  an  Imperfect  performance.  It  implies  an 
absolute  Infliction,  regardless  of  the  nature 
and  extent  of  the  causes  by  which  it  is 
superinduced.  Unless,  therefore.  It  shall 
have  been  expressly  adopted  and  declared  by 
the  parties  to  be  a  measure  of  Injury  and 
compensation,  it  Is  not  taken  as  such  by 
courts  of  justice,  who  leave  It  to  be  enforced, 
where  this  can  be  done,  in  Its  real  charac- 
ter, to  wit  that  of  a  penalty.  Van  Buren 
y.  Dlgges,  62  n.  S.  ai  How.)  461,  477,  18 
L.  Ed.  771. 

Forfeiture  Is  the  loss  of  some  right  es- 
tate, office,  or  effects  by  an  offense,  etc.,  and 
Is  the  equivalent  of  penalty,  so  that  depri- 
vation of  office  is  a  penalty.  State  ex  rel. 
Held  v.  Walbridge,  24  S.  W.  467,  468,  119 
Mo.  883,  41  Am.  St  Rep.  668. 

The  word  "forfeit"  when  used  In  a  con- 
tract does  not  necessarily  Import  penalty. 
Whether  it  does  or  not  depends  upon  the 
circumstances  In  which  It  is  used.  Ghaude 
y.  Shepard,  25  N.  B.  368,  869,  122  N.  T.  897. 

"Forfeit"  as  used  in  the  proviso  In  the 
fifth  section  of  Act  1836,  c.  896,  declaring 
that.  If  the  Baltimore  &  Ohio  Railroad  Com- 
pany should  not  locate  the  said  road  In  the 
manner  provided  in  the  act  they  should  for- 
feit one  million  dollars  to  the  state  of  Mary- 
land, Implied  penalty,  and  hence,  though  the 
proviso  was  assented  to  by  the  company, 
there  was  no  contract  but  a  case  of  penalty, 
subject  as  to  Its  enforcement  to  the  will 
and  pleasure  of  the  Legislature.  State  v. 
Baltimore  &  0.  R.  Go.  (Md.)  12  GUI  &  J. 
899,  482,  88  Am.  Dec.  819. 

"Forfeit'*  as  used  In  a  contract  whereby 
A.  agreed  to  sell  and  convey  a  farm  to  B., 
and  acknowledging  the  receipt  of  $600  on 
account  of  the  purchase  money,  and  further 
agreeing  that  In  case  he  failed  to  convey 
the  property  as  agreed,  he  should  return  the 
purchase  money  and  forfeit  the  $600,  means 
to  pay,  and  Is  In  the  nature  of  a  penalty, 
A.  being  liable  for  the  full  amount  of  |600 
In  case  of  failure  to  comply  with  the  terms 
of  the  agreement  Mathews  v.  Sharp,  99 
Pa.  660,  664  (citing  Streeper  y.  WlUiams,  48 
Pa.  460). 

"Forfeit"  as  used  In  a  contract  by  the 
owners  of  a  steamer  for  the  carriage  of 
staves,  which  stipulated,  "We  agree  to  for- 
feit 11,000  If  we  fall  to  carry  out  this  con- 
tract" should  be  construed  to  provide  for 
a  penalty,  and  not  for  liquidated  damages; 
"forfeit**  being  used  as  synonymous  with 
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"penalty."     Taylor  v.  The  Marcellt  (U.  S.) 
23  Fed.  CaB.  782,  783. 

In  a  contract  in  which  a  party  agreed 
that  a  certain  amount  should  act  as  a  for- 
feiture in  the  event  of  the  abandonment  of 
a  certain  trade,  the  word  •forfeiture"  is 
not  synonymous  with  "penalty,"  though  the 
two  words  may  be  used  to  mean  the  same 
thing,  for  a  forfeiture  is  usually  a  penalty, 
though  a  penalty  is  not  necessarily  a  for- 
feiture. Eakin  v.  Scott,  7  S.  W.  777,  779,  70 
Tex.  442.  See,  also,  Wright  v.  Doby,  22  8. 
W.  66,  3  Tex.  Civ.  App.  194. 

The  word  "penalty"  and  the  word  "for- 
feiture," as  used  in  statutes,  are  generally 
used  synonymously.  In  16  Enc.  PI.  &  Pr. 
pp.  231,  232,  it  is  said:  "A  statute  properly 
designated  as  penal  la  one  which  inflicts  a 
forfeiture  of  money  or  goods  by  way  of  pen- 
alty for  breach  of  its  provisions,  and  not 
by  way  of  fine  for  a  statutory  crime  or  mis- 
demeanor, and  with  reference  to  penal  ac- 
tions the  word  *penalty'  means  a  forfeiture 
inflicted  by  a  penal  statute."  Butler  v.  But- 
ler, 62  S.  G.  165,  40  S.  E.  138,  142. 

"Forfeiture,"  as  used  in  a  contract  to 
erect  a  monument  over  a  grave  agreeing  to 
complete  it  within  a  certain  time  under  for- 
feiture of  a  stated  amount  for  each  day  be- 
yond the  stated  time  for  completion,  is  syn- 
onymous with  the  word  "penalty."  Mul- 
doon  V.  Lynch,  6  Pac.  417,  418,  66  Cal.  536. 

Under  an  act  requiring  a  person  licensed 
to  sell  liquor  to  give  a  bond  with  sureties 
conditioned  that  he  shall  faithfully  fulfill 
all  the  duties  relating  to  the  business,  and 
shaU  pay  all  fines  or  forfeitures  that  may  be 
recovered  against  him,  it  is  held  that  a  bond 
conditioned  that  the  licensee  shall  pay  all 
penalties  is  a  substantial  compliance  with 
the  act;  the  words  "penalties"  and  "for- 
feitures" being  synonyms,  each  signifying,  in 
the  sense  in  which  it  is  used,  a  liability  to 
pay  a  certain  sum  of  money.  Crawley  v. 
Commonwealth,  16  Atl.  416,  417,  123  Pa.  275. 

The  words  "forfeiture"  and  "penalty," 
as  used  in  a  statute  providing  that  an  ac- 
tion on  a  liability  created  by  statute  other 
than  a  forfeiture  or  penalty  should  be  barred 
within  six  years,  are  not  synonymous,  but 
are  used  in  contrast  A  penalty  in  its  orig- 
inal and  legal  sense  meant  a  penal  punish- 
ment and  was  inflicted  by,  or  in  the  right 
of,  the  public.  A  forfeiture  is  more  com- 
prehensive in  its  signification,  and  generally 
accrues  to  individuals.  Hawkins  v.  Iron  Val- 
ley Furnace  Co.,  40  Ohio  St  507,  514. 

"Forfeiture"  and  "penalty,"  as  used  in 
PoL  Code,  pt  8,  tit  9,  enacting  that  fines, 
forfeitures,  and  penalties  incurred  by  a  vio- 
lation of  any  of  the  provisions  of  such  title, 
must  be  paid  into  the  treasury  for  the  use 
of  the  county,  mean  the  same  thing.  The  two 
(?ords  seem  to  mean  the  same  thing  when 


said  of  money.  In  which  sense  it  imports  a 
requirement  to  pay  the  sum  mentioned  as 
a  mulct  for  a  defraud  or  wrong.  People  v. 
Reis,  18  Pac.  309,  312,  76  Cal.  269. 

The  word  "forfeiture,"  as  used  with  ref- 
erence to  imprisonment  for  the  doing  of 
unlawful  acts,  includes  any  penalty  in  money 
or  goods  imposed  by  statute  for  the  unlaw- 
ful doing  of  an  act  prohibited.  City  of  Osh- 
kosh  V.  Schwartz,  13  N.  W.  552,  555,  55  Wis. 
483. 

"Penalty"  is  defined  in  Burrill's  Law 
Dictionary  as  a  "pecuniary  punishment  or 
sum  of  money  Imposed  by  statute  to  be  paid 
as  a  punishment  for  the  commission  of  a 
certain  offense";  and  a  similar  definition  of 
it  is  given  by  Bouvier.  "Forfeiture"  is  de- 
fined by  Blackstone  to  be  a  loss  of  goods  as 
a  compensation  for  an  offense  and  injury  to 
the  person  to  whom  they  are  forfeited,  as 
well  as  a  punishment  of  a  misdemeanor, 
and  the  penalties,  whose  benefit  is  given  to 
a  party  aggrieved,  include  equally  with  for- 
feitures the  idea  of  both  such  compensation 
and  punishment  The  fact  of  such  gift  to 
the  Injured  party  does  not  make  a  penalty 
less  one;  nor  would  its  extension  to  the 
whole  value  of  the  interest  affected,  instead 
of  being  limited  to  a  fixed  sum.  Merchants' 
Bank  of  New  Haven  v.  Bliss  (N.  Y.)  21  How. 
Prac.  365.  370. 

Where  a  contract  for  the  sale  and  de- 
livery of  ice  provided  that  the  parties  shoold 
forfeit  one  dollar  for  each  ton  of  ice  unac- 
cepted or  undelivered,  the  provision  was  to 
be  regarded  as  a  penalty  for  a  forfeiture, 
and  not  as  stipulated  damages.  Kemp  y. 
Knickerbocker  Ice  Co.  (N.  Y.)  51  How.  Prac 
31,  39. 

The  word  'forfeiture,"  as  used  in  Rev. 
St  U.  S.  §f  5197,  5198  [U.  S.  Comp.  St  1901. 
p.  3493],  relating  to  forfeiture  of  interest  on 
the  taking  of  usury  by  national  banks,  is  to 
be  liberally  construed  to  effect  the  object 
Congress  had  In  view  in  enacting  it  Ord- 
way  V.  Central  Nat  Bank  of  Baltimore,  47 
Md.  217,  28  Am.  Rep.  455.  In  Brown's  Ex'rs 
V.  National  State  Bank,  1  C.  C.  A.  62,  48 
Fed.  271,  it  was  said:  "The  legislative  in- 
tent we  think,  was  to  utterly  destroy  the 
interest-bearing  capacity  of  the  instrument" 
And  in  Bletz  v.  National  Bank,  87  Pa.  87, 
30  Am.  Rep.  343,  in  speaking  of  the  term,  it 
was  said:  "It  will  be  noticed  that  the  word 
'forfeiture*  is  used,  yet  the  uniform  prac- 
tice has  treated  this  not  as  a  pure  penalty, 
but  as  a  defense  which  may  be  set  up  to 
the  recovery  of  interest."  Citizens*  Nat 
Bank  v.  DonneU,  72  S.  W.  925,  932,  172 
Mo.  384. 

St.  1875,  c.  99,  S  15,  provides  that  who- 
ever shall  sell  or  give  intoxicating  liquor  to 
any  minor  shall  forfeit  $100  for  each  of- 
fense, to  be  recovered  by  the  parent  or 
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gnardian  of  the  minor  In  an  action  of  tort 
Section  9  of  snch  chapter  provides  that  every 
person  licensed  to  sell  liquor  shall  give  a 
bond  with  sufficient  sureties,  conditioned  for 
the  payment  of  costs^  damages,  and  fines  in> 
curred  by  violation  of  the  provisions  of  this 
act  Held,  that  the  word  •♦forfeit"  should 
be  construed  in  the  sense  of  fixed  or  liqui> 
dated  damages,  which  may  be  recovered  in 
an  action  of  tort  by  the  person  Injured  for 
any  violation  of  the  act;  and  that  a  surety 
on  the  liquor  dealer's  bond  Is  liable  for  a 
violation  by  the  dealer  of  section  15.  Day 
V.  Frank,  127  Mass.  497,  498. 

**Forfeit  and  pay,"  as  used  in  a  contract 
for  the  building  of  a  street  railway  in  plain- 
tiff town,  by  which  defendants,  in  default  of 
its  construction  within  a  certain  time,  agreed 
to  forfeit  and  pay  a  certain  sum,  should  be 
construed  to  mean  an  agreement  to  pay 
liquidated  damages,  and  not  a  penalty.  Nil- 
son  V.  Town  of  Jonesboro,  20  S.  W.  1093, 
1095,  57  Ark.  16a 

As  pnnlslimfnit* 

••Forfeiture,"  as  used  in  Rev.  St  |  13 
[TJ.  S.  Gomp.  St  1901,  p.  6],  providing  that 
the  repeal  of  any  statute  shall  not  have  the 
effect  of  releasing  or  extingrulshing  any  pen- 
alty, forfeiture,  or  liability,  is  synonymous 
with  the  word  ••punishment"  and  the  statute 
applies  to  crimes  and  punishments  therefor. 
United  States  v.  Reisinger,  9  Sup.  Gt  99, 
101,  128  U.  S.  398.  32  L.  Ed.  480. 

•'Penalty,"  ••liability,"  and  ••forfeiture" 
are  synonymous  with  ••punishment"  in  con- 
nection with  crimes  of  the  highest  grade. 
Featherstone  v.  People,  62  N.  B.  684,  687, 
194  UL  825  (citing  United  States  v.  Reisin- 
ger, 128  U.  S.  898,  9  Sup.  Ct  99,  32  L.  Ed. 
480). 

A  penally  or  forfeiture  Is  either  a  pun- 
ishment or  something  nearly  approaching  to 
it  and  in  the  nature  of  a  punishment  im- 
posed as  a  consequence  of  the  violation  of 
some  law  of  the  municipal  regulation.  Tay- 
lor ▼.  Matchell  (Miss.)  1  How.  596,  599. 

••Penalty,"  ••liability,"  and  ••forfeiture" 
are  synonymous  with  ••punishment"  in  con- 
nection with  crimes  of  the  highest  grade. 
The  punishment  or  penalty  is  fixed  by  the 
law  defining  and  inhibiting  the  criminal  act 
Featherstone  y.  People,  62  N.  B.  684-687, 
194  lU.  825. 

Rev.  St  I  13  [U.  8.  Comp.  St  1901,  p. 
6],  relating  to  punishments  of  a  crime,  and 
providing  that  the  repeal  of  any  statute 
shall  not  have  the  effect  to  release  or  extin- 
guish any  ••penalty,  forfeiture,  or  liability" 
under  the  statute,  unless  the  repealing  act 
shall  so  expressly  provide,  and  such  statute 
shall  be  treated  as  still  remaining  In  force, 
for  the  purpose  of  sustaining  any  proper  ac- 
tion or  prosecution  for  the  enforcement  of 


such  ••penalty,  forfeiture  or  liability,"  In- 
clude all  forms  of  punishment  for  crime. 
The  words  are  intended  to  cover  every  form 
of  punishment  to  which  a  man  subjects  him- 
self by  violating  the  common  laws  of  the 
countiT.  United  States  v.  Ulrici  (U.  8.)  28 
Fed.  Gas.  328,  329. 

Beeorery  on  forfeited  ball  bond*  • 

Act  June  22,  1874,  c.  391,  18  Stat  186 
[U.  S.  Gomp.  St  1901,  p.  2018],  allowing 
compensation  to  informers  out  of  "fines, 
penalties,  or  forfeitures"  inflicted,  does  not 
include  sums  recovered  on  forfeited  ball 
bonds.    In  re  Brlttingham  (U.  S.)  5  Fed.  191. 

ReTooation  of  lioease. 

The  term  ••forfeiture,"  when  applied  to 
a  license,  may  be  properly  used  to  designate 
an  absolute  or  indefinite  revocation  of  the 
license,  and,  where  a  board  of  pilot  commis- 
sioners have  no  right  to  forfeit  the  license  of 
a  pilot,  they  cannot  revoke  such  license  ab- 
solutely or  indefinitely.  Morris  v.  Board  of 
Pilot  Gom'rs,  30  Ati.  667,  669,  7  Del.  Gh. 
136. 

As  self-ezeoutory. 

The  provision  of  Rev.  St  art.  4278,  that 
if  any  railway  corporation  organized  under 
that  title  should  not  within  a  certain  time 
begin  the  construction  of  its  road,  etc.,  such 
corporation  should  ••forfeit  its  corporate  ex- 
istence, and  its  power  shall  cease,"  etc.,  is 
self-executing,  and  the  failure  to  fulfill  the 
condition  will  work  a  forfeiture  of  the  cor- 
porate existence  without  any  proceedings 
for  that  purpose.  Bywaters  v.  Paris  &  G. 
N.  Ry.  Go.,  73  Tex.  624,  11  S.  W.  856;  Gal- 
veston, H.  &  S.  A.  Ry.  Go.  v.  State,  17  S. 
W.  67,  71,  81  Tex.  572. 

The  charter  of  a  railroad  company  pro- 
vided that,  if  the  company  shall  not  within 
five  years  commence  the  constructlovi  of  its 
road,  and  within  thirteen  years  complete  and 
put  it  in  operation,  then  the  corporation  shall 
cease,  and  the  act  be  void.  By  a  subsequent 
act  it  was  provided  that,  in  case  the  com- 
pany shall  fail  to  comply  with  the  provisions 
of  the  first  act,  its  charter  shall  thereby  be 
forfeited.  By  such  enactment  the  Legisla- 
ture did  not  undertake  to  declare  forfeiture, 
but  only  to  prescribe  the  consequences  to 
follow  their  certain  acts  or  omissions. 
Whether  such  acts  and  omissions  had  in 
fact  occurred  the  Legislature  did  not  assume 
or  desire  to  determine.  Whether  they  had 
occurred  or  not  was  left  to  be  determined 
on  proof  to  be  adduced  in  a  proper  proceed- 
ing to  be  instituted  for  the  purpose  of  con- 
testing the  question  of  forfeiture.  It  is  be- 
yond question  that  unless  the  Legislature 
undertakes  to  declare  a  forfeiture  upon  facts 
that  have  already  occurred,  it  pertains  to  the 
judicial  department  of  the  government  to 
determine  whether  mich  forfeiture  has  been 
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Incurred;  that  the  act  of  the  Leglslatore 
only  prescribed  the  elements  which  shall  op- 
erate as  a  forfeiture.  Whether  sach  ele- 
ments exist  or  not  is  an  open  question, 
which  the  party  against  whom  they  are  al- 
leged has  a  right  to  contest  before  a  judicial 
tribunal.  Vermont  &  G.  R.  Go.  t.  Vermont 
Cent  R.  Co..  d4  Vt  1,  56. 

•^Forfeiture,"  as  the  term  is  used  in  Act 
Oong.  July  18,  1866,  f  24,  14  Stat  184,  de- 
claring that,  if  any  certificate  of  registry 
to  any  yessel  shall  be  knowingly  and  fraud- 
ulently obtained,  etc.,  such  yessel  shall  be 
liable  to  forfeiture,  means  an  absolute  for- 
feiture, which  Tests  the  property  in  the 
United  States  when  the  fraud  is  committed. 
The  section  cannot  be  construed  to  mean  that 
the  property  does  not  vest  until  seizure,  the 
only  contingency  being  that  the  govemment 
may  not  choose  to  prosecute,  or  may  not 
discover  the  liability.  The  Maiy  Celeste  (U. 
&)  16  Fed.  Gas.  968,  969. 

Rey.  St  i  4189  [U.  8.  Oomp.  St  1901, 
p.  2836],  declaring  that  for  the  commission 
of  a  certain  act  a  yessel  shall  be  liable  to 
forfeiture,  does  not  mean  that  by  the  com- 
mission of  the  act  shall  be  affected  a  present 
absolute  forfeiture,  but  only  that  it  shall  be 
giyen  a  right  to  have  the  yessel  declared 
forfeited  on  due  process  of  law,  and  that  the 
property  in  the  same  shall  remain  in  the 
owner  until  seisure  and  condemnation.  The 
Kate  Heron  (U.  S.)  14  Fed.  Cas.  139. 

"Forfeiture,"  as  used  in  Act  March  9, 
1878,  proylding  that  lands  granted  to  Du- 
luth,  D.  &  I.  R.  Co.  by  Act  March  9,  1875, 
shall,  in  case  of  forfeiture  by  said  company, 
be  transferred  to  the  D.  &  W.  R.  R.  Co., 
means  a  forfeiture  such  as  must  be  asserted 
by  Judicial  proceedings  on  the  part  of  the 
state.  It  does  not  refer  to  a  forfeiture 
which  will  take  effect  immediately  upon  the 
breach  of  the  condition,  though  the  word 
Is  sometimes  used  in  that  sense.  Minneap- 
olis &  St  C.  R.  Co.  y.  Duluth  &  W.  R  Co., 
47  N.  W.  464,  465,  45  Minn.  •104. 

A  cause  for  forfeiture  is  not  itself  for- 
feiture. No  wrongful  act  by  a  corporation 
renders  its  charter  yold,  or  creates  any  for- 
feiture, without  proceeding  by  which  such 
forfeiture  shall  be  established.  Farrington 
y.  Putnam,  87  AtL  662,  656,  90  Me.  406,  88 
li.  R.  A.  839. 

Stipiilatioii  to  pay  attorney's  fee. 

A  stipulation  in  a  note  to  pay  in  default 
of  payment  at  maturity  10  per  cent  on  the 
face  of  the  note  for  attorney's  fee  for  col- 
lection is  as  much  a  penalty  or  a  forfeiture 
as  if  it  had  been  called  by  that  name  in  the 
note.  Rixey  y.  Pearre,  15  &  B.  498^  500,  89 
Va.  113, 

As  snbjeet  to  forfeiture* 

''Shall  forfeit"  as  used  in  Act  Cong. 
March  31«  1868,  16  Stat  59,  declaring  that  a 


distiller  shall  forfeit  the  distiUery  and  dis- 
tilling apparatus  used  by  him  without  li- 
cense means  "shall  subject  to  forfeiture.** 
United  States  y.  Distillery  at  Sining  Valley 
(U.  &)  25  Fed.  Caa  854. 

The  proyision  in  Rey.  St  art  4280,  that 
on  failure  of  any  railroad  company  to  file 
its  annual  report  it  "shall  forfeit  its  char- 
ter/* was  intended  to  prescribe  merely  a 
ground  of  forfeiture  which  the  state  could 
enforce  should  it  so  elect  by  a  proceeding 
In  the  court  of  justice.  And  under  the  same 
principle  a  proyision  in  a  railroad  charter 
that  if  the  railroad  should  not  be  built  with- 
in a  certain  time  "the  charter"  should  "be 
forfeited,"  was  not  self-executing,  and,  until 
the  forfeiture  had  been  judicially  declared 
in  proceedings  for  that  purpose,  the  com- 
pany was  still  in  existence.  Galyeston,  H.  & 
S.  A.  Ry.  Co.  y.  State,  17  a  W.  67,  71.  81 
Tex.  572. 

As  transfer  of  title  or  risl&t. 

In  an  action  to  recoyer  for  liens  for  sup- 
plies furnished  to  a  yessel  forfeited  to  the 
United  States  for  a  legal  sealhig,  before  the 
"forfeiture,"  it  was  said  that  In  the  case  of 
forfeiture  the  decree  of  the  court  acts  upon 
the  thing  itself,  and  binds  the  interest  of 
all  the  world,  whether  any  party  actually 
amiears  or  not  If  it  is  condemned,  the  title 
of  the  property  is  completely  changed,  and 
the  new  title  acquired  by  the  forfeiture  tray- 
els  with  the  thing  in  all  its  future  progress. 
Gelston  y.  Hoyt,  16  U.  S.  (8  Wheat)  246, 
318.  A  forfeiture  necessarily  deyests  eyery 
existing  right,  whether  of  title  or  other  intei^ 
est  in  the  th^  forfeited.  The  Loois  Olsen 
(U.  S.)  74  Fed.  246,  247. 

In  United  States  y.  Stowell,  133  U.  8. 
1,  10  Sup.  Ct  244,  33  L.  Ed.  555,  it  was  said 
that  when  a  statute  enacts  that  upon  the 
commission  of  a  certain  act  specific  property 
used  in  connection  with  that  act  shall  be 
"forfeited,"  the  forfeiture  takes  effect  imme- 
diately on  the  commission  of  the  act,  and 
constitutes  a  statutory  transfer  of  the  right 
to  the  United  States  at  the  time  the  offense 
was  committed.  Pilcher  y.  Faircloth,  33 
South.  545,  546,  135  Ala.  311. 


As  applied  to  : 

A  "forfeiture,*'  as  applied  to  mining 
claims  held  by  location  merely,  takes  place 
by  operation  of  law,  without  regard  to  the 
intention  of  the  appropriation,  wheneyer  he 
neglects  to  preserye  his  right  by  complying 
with  the  conditions  imposed  by  law;  that  is, 
to  make  the  required  annual  expenditure 
upon  the  claim  within  the  time  allowed. 
McKay  v.  McDougall,  64  Pac.  669,  670,  23 
Mont  258,  87  Am.  St  Bep.  89S. 

"Forfeiture,"  as  used  in  mining  customs 
and  codes,  means  the  loss  of  a  right  to  mtaie 
a  particular  piece  of  ground  by  neglect  or 
failure  to  comply  with  the  rules  and  r^gula- 
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tlons  of  the  bar  or  diggings  In  which  the 
givund  Is  situated,  and  which  prescribe  the 
acts  which  must  be  done  to  continue  and 
keep  alive  the  right  to  mine  after  It  has  once 
Deen  acquired.  It  Is  entirely  distinct  from 
abandonment,  and  Involyes  no  question  of 
intent  but  rests  entirely  on  the  mining  rules 
and  regulations,  and  Involves  only  the  ques- 
tion, whether,  In  point  of  fact,  those  rules 
and  regulations  have  been  observed  by  the 
party  seeking  to  maintain  or  perpetuate  his 
right,  regardless  of  what  his  Intentions  might 
have  been.  St  John  ▼.  Kldd,  26  CaL  263, 
271. 

As  applied  to  mortsases. 

The  word  "forfeiture,"  still  so  often  used 
In  reference  to  mortgages^  Is  no  longer  the 
expression  of  any  principle,  as  It  once  was. 
There  is  now  no  forfeiture  of  a  mortgaged 
estate.  The  mortgagor's  rights  may  be  fore- 
closed by  a  sentence  In  the  courts  or  by  a 
sale  had  In  the  manner  prescribed  by  the 
statute  law,  If  he  has  himself  In  the  con- 
tract given  authority  thus  to  sell;  but  until 
foreclosure,  his  estate  the  day  after  a  default 
Is  exactly  what  It  was  the  day  before.  Kort- 
right  V.  Oady,  21  N.  Y.  843,  365,  78  Am.  Dec. 
145. 

Ck)de,  i  2013,  providing  that  the  at- 
torment  of  a  tenant  to  a  stranger  is  void 
unless  made  to  a  mortgagee  "after  the  mort- 
gage has  been  forfeited,"  means  after  the 
rights  existing  under  the  mortgage  have  been 
lost— forfeited~"that  Is,  after  the  right  of 
possession  of  the  mortgagor  is  cut  off  under 
the  statute;  that  la,  after  time  for  redemp- 
tion from  the  sale  has  expired."  Mills  v. 
Heaton,  2  N.  W.  1112,  1113,  52  Iowa,  215. 

As  applied  to  policies  of  iasiiraiiee. 

While  It  Is  often  said  that  a  nonpayment 
of  a  life  Insurance  premium  "works  a  for- 
feiture" of  the  policy.  It  Is  not  strictly  cor- 
rect In  reality.  If  the  assured  drops  his 
policy,  It  absolutely  lapses.  The  insurance 
has  no  existence  except  from  year  to  year  on 
the  payment  of  the  annual  premiums.  Mu- 
tual Life  Ins.  Co.  y.  Olrard  Life  Ins.,  An- 
nuity &  Trust  CJo.,  100  Pa.  172,  180. 

The  clause  of  a  contract  providing  for 
the  sale  of  a  life  Insurance  policy  In  case 
of  nonperformance  of  the  stipulation  for  the 
payment  of  Interest  on  the  loans  made  on  the 
policy  by  the  company  making  the  whole 
debt  due,  etc..  If  not  a  "forfeiture"  In  the 
strict  technical  sense,  certainly  has  that  simi- 
litude, and  should  be  treated  accordingly. 
Union  Cent.  Life  Ins.  Co.  v.  Caldwell,  58  S. 
W.  355,  862,  68  Ark.  505. 

As  applied  to  taxation. 

The  word  "forfeiture,"  properly  under- 
stood, has  no  application  to  taxation.    Lands 
are   not   forfeited   by  the   nonpayment   of 
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taxes.  The  state,  by  such  omission,  acquires 
no  title  to  them.  Taxes,  like  a  judgment 
of  a  court  of  record,  are  a  mere  lien  upon 
the  land,  to  be  enforced  In  both  Instances  by 
a  sale;  and  the  title  passes,  and  can  pass, 
by  such  sale  alone.  Mlama  County  Com'rs 
V.  Wanzoppeche,  3  Kan.  864,  865. 

The  statute  makes  It  the  duty  of  those 
who  may  be  seised  for  life  of  any  lands  to 
list  the  same  and  pay  the  tax,  and  upon 
their  failure  so  to  do  it  declares  that  there 
estate  shall  be  forfeited — in  other  words, 
that  It  shall  terminate;  and  the  person  hav- 
ing the  remainder  or  reversion  may  enter. 
Where  the  tenant  for  life  fails  to  pay  the 
tax,  and  the  land  Is  sold  for  such  nonpay- 
ment the  Interest  of  the  tenant  is  forfeited, 
not  by  the  sale  of  the  lands,  but  by  his 
neglect  or  refusal  to  pay  the  tax.  The  fact 
that  the  land  has  been  sold  Is  evidence  of 
the  failure  to  pay,  and  when  this  failure  is 
established  the  Interest  of  the  tenant  Is  end- 
ed. Therefore  the  life  tenant,  having  no 
Interest  in  the  land  at  the  time  of  the  sale, 
has  no  right  to  redeem  from  the  sale.  Mc- 
Millan's Lessees  v.  Bobbins,  5  Ohio  (5  Ham.) 
28,  81,  33. 

FORGE. 

A  lease  restricting  the  lessee  from  using 
the  premises  for  the  purpose  of  a  forge  for  the 
manufacturing  of  Iron  means  an  establish- 
ment or  mechanical  contrivance  by  which 
Iron  Is  made  or  manufactured  from  the  ore. 
A  forge  manufactures  or  makes  malleable 
Iron  direct  from  the  ore^  but  a  blacksmith's 
forge  does  not  manufacture  Iron,  but  from 
Iron  Itself  manufactures  machines  or  Instru- 
ments of  use.  Rogers  v.  Danforth,  9  N.  J. 
Eq.  (1  Stockt)  280,  293. 

Fnmaoe  dl  stlwgnished. 

The  difference  between  a  forge  and  a 
furnace,  so  far  as  the  ordinary  use  of  those 
words  In  connection  with  actual  work  is  con- 
cerned. Is  this:  A  furnace  Is  used  to  melt 
ores  In  making  metals,  or  to  melt  metals  in 
working  them,  while  a  forge  is  used  to  heat 
metals  to  hammer  them  Into  a  desired  form, 
and  not  to  melt  them.  City  of  Boston  v. 
Saml,  56  N.  B.  607,  175  Mass.  857. 

A  forge  consists  essentially  of  Its  wheels, 
hammers,  drum  beams,  furnaces,  and  belts. 
Huston  V.  Springer  (Pa.)  2  Bawle,  97, 101. 

FORGE  (In  Criminal  Law). 

The  word  'forged**  means  to  make  in 
the  likeness  of  something  else.  State  v.  Mc- 
Kenzle,  42  Me.  392,  894  (quoting  Webst 
Diet). 

The  word  "forge,"  as  used  In  an  Informa- 
tion alleging  that  the  defendant  did  "make 
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and  forge,**  la  equiyalent  to  "^falsely  make 
and  forge."  "The  Century  Dictionary  thua 
defines  tiie  word  'forge' :  *To  fabricate  by  false 
imitation;  specifically,  in  law,  to  make  a 
false  instrument  in  similitude  of  an  instru- 
ment by  wliich  one  person  could  be  obligated 
to  another  for  the  purpose  of  fraud  and  de- 
ceit.' The  words  *forge,*  'forger,'  and  'for- 
gery,' when  used  in  law,  have  no  honest 
meaning,  but  imply  fraudulent  deceit." 
People  7.  Mitchell,  28  Pac.  597,  698,  92  Gal. 
590. 

"The  term  forge'  In  law  indicates  a 
fraudulent  purpose  in  making  the  paper." 
Hasklns  v.  Ralston,  37  N.  W.  45,  47,  69  Mich. 
63,  13  Am.  St  Rep.  376. 

The  expression  "forged,"  as  used  in  the 
chapter  of  the  Penal  Ck)de  defining  and  pun- 
ishing forgery,  includes  false  making,  coun- 
terfeiting, and  the  alteration,  erasure,  or 
obliteration  of  a  genuine  instrument,  in 
whole  or  in  part,  the  false  making  or  coun- 
terfeiting of  the  signature  of  a  party  or  wit- 
ness, and  the  placing  or  connectipg  together, 
with  intent  to  defraud,  different  parts  of 
several  genuine  instruments.  Pen.  Code  N. 
Y.  1903,  S  520.  Gen.  St  Minn.  1894,  S  6701. 
Hence,  under  an  indictment  charging  that  de- 
fendant with  intent  to  defraud,  did  then  and 
there  feloniously  forge  a  certain  promissory 
note,  the  word  "forge"  does  not  state  a  mere 
legal  conclusion,  but  sufiScientiy  charges  the 
offense.  State  v.  Qreenwood,  78  N.  W.  1042, 
1043,  76  Minn.  211,  77  Am.  St  Rep.  632. 

When  a  note  or  instrument  is  spoken  of 
as  forged  it  is  understood  to  be  a  counterfeit 
one,  and  this  understanding  is  in  conformity 
with  the  definitions  given  to  the  two  words 
by  our  best  lexicographers.  Mann  v.  People 
(N.  T.)  15  Hun,  155,  165;  State  v.  Willson, 
9  N.  W.  28,  29,  28  Minn.  52. 

Forgery  is  a  statutory  offense,  and  the 
charge  against  the  accused  must  be  found 
within  the  terms  of  the  statute.  But  where 
an  information  alleges  specific  acts  constitut- 
ing an  offense  under  Pen.  Code,  S  476,  im- 
posing a  penalty  on  every  person  who  makes, 
with  intent  to  defraud,  a  fictitious  bill,  pur- 
porting to  be  the  act  of  a  person  who  has 
no  existence,  the  use  of  the  words  "forge" 
or  "forgery"  will  not  make  the  charge  one 
under  section  470,  defining  forgery.  People 
v.  Bppinger,  38  Pac.  538,  105  Cal.  36. 

The  use  of  the  word  "forged"  in  a  pub- 
lication charging  plaintiff  with  having  forged 
sentiments  and  words  for  W.,  which  he  never 
uttered,  is  not  used  In  such  a  manner  as  to 
import  crime.  "It  is  applied  to  sentiments 
and  words,  and  means  no  more  than  if  the 
plaintiff  had  stated  that  S.  had  uttered  cer- 
tain sentiments  and  words,  and  that  this 
statement  of  the  plaintiff  was  false.  It  does 
not  charge  that  the  defendant  knew  them 
to  be  false."    The  use  of  such  language  is 


not  libelous,  as  it  neither  charges  a  crime 
upon  plaintiff,  blackens  his  character,  nor 
exposes  him  to  public  hatred,  contempt  or 
ridicule.  Cramer  T.  Noonan,  4  Wis.  231* 
238. 

FOBOED  BIIiIi. 

A  forged  bill  is  one  t*  which  the  sig- 
natures of  the  ofiicers  of  the  bank  by  which 
it  purports  to  have  been  issued  are  forged 
or  otherwise  falsely  affixed.  It  may  be  a 
legitimate  or  an  illegitimate  impression  from 
a  genuine  plate,  or  it  may  be  an  impression 
from  a  counterfeit  plate.  Klrby  v.  State* 
1  Ohio  St  185,  187. 

FOBOED  TBADE-MABK. 

The  phrases  "forged  trade-mark"  and 
"counterfeited  trade-mark,"  or  their  equiva- 
lents, as  used  In  provisions  in  the  Penal 
Code  punishing  the  forging  and  counterfeit- 
ing of  trade-marks,  include  every  alteration 
or  imitation  of  any  trade-mark  so  resembling 
the  original  as  to  be  likely  to  deceive.  Rev. 
St  Utah   1898,  S  4484. 

FOBOEB. 

A  statement  that  a  person  is  a  forger 
is  not  slander  actionable  per  se,  where  such 
word  is  coupled  with  a  charge  of  some  spe- 
cific act  which  of  itself  does  not  constitute 
forgery.  Barnes  v.  Crawford,  20  S.  £.  384$, 
387, 115  N.  C.  76. 

FOBOEBT, 

Forgery  is  the  fraudulent  making  or  al- 
tering of  any  writing  to  the  prejudice  of 
another  man's  rights.  In  re  Cross  (U.  S.) 
43  Fed.  517,  520  (citing  4  Bl.  Comm.  247); 
United  States  v.  Long  (U.  S.)  30  Fed.  678, 
679;  Van  Home  v.  State,  5  Ark.  (5  Pike) 
349;  Commonwealth  v.  Wilson,  12  S.  W. 
264^  265,  89  Ky.  157,  25  Am.  St  Bep.  528; 
Moore  v.  Commonwealth,  18  S.  W.  833,  d2 
Ky.  630;  Colorado  Loan  &  Trust  Co.  t. 
Grand  Valley  Canal  Co.,  32  Pac.  178,  181, 
3  Colo.  App.  63;  Franklin  Fire  Ins.  Co.  y. 
Bradford,  50  Ati.  286,  287,  201  Pa.  32,  55 
L.  R.  A.  408,  88  Am.  St  Rep.  770;  Common- 
wealth T.  Sankey,  22  Pa.  (10  Harris)  390, 
395,  60  Am.  Dec.  91;  People  v.  Cady  (N.  Y.) 
6  HiU,  490,  491;  People  v.  ShaU  (N.  T.)  9 
Cow.  778,  782;  People  v.  Harrison  (N.  T.)  8 
Barb.  560,  563;  People  v.  Fitch  (N.  T.)  1 
Wend.  198,  200,  19  Am.  Dec.  477;  Baldwin 
V.  Weed  (N.  Y.)  17  Wend.  224,  229;  State  v. 
Wheeler,  25  Pac.  394,  20  Or.  192,  10  L.  R. 
A.  779,  23  Am.  St  Rep.  119;  State  v.  Gavi- 
gan,  13  Pac.  554,  556,  36  Kan.  322;  State  v. 
Wooderd,  20  Iowa,  541,  547;  Lottrell  v.  State, 
1  S.  W.  886,  887,  85  Tenn.  a  Pickle)  232,  4 
Am.  St  Rep.  760;  State  v.  Coriey,  63  Tenn.  (4 
Baxt)  410,  411;  Foute  v.  State*  88  Tenn.  (15 
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Lea)  712.  717;  Jones  v.  State,  50  Ala.  161, 
163;  Thurber  t.  Eastern  Building  &  Loan 
ABS'n,  24  S.  B.  730,  118  N.  C.  129;  State  v. 
Murphy,  17  B.  I.  698,  702,  24  Atl.  473,  474, 
16  L.  R.  A.  550;  SUte  y.  Polndexter,  23  W. 
Va.  805,  800;  BeU  T.  Gaflerty.  21  Ind.  411, 
416»  417. 

Forgery,  at  common  law,  denotes  a  false 
making,  which  includes  every  alteration  of  or 
addition  to  a  true  instrument;  a  making  malo 
animo  of  any  written  instrument  for  the  pur- 
pose of  fraud  or  deceit  United  States  y. 
Watkins  (U.  S.)  28  Fed.  Gas.  419,  445  (citing 
Bast  P.  0.  852);  State  t.  Calvin  (Ga.)  B.  M. 
Charlt  151,  172.  See,  also.  State  v.  McKiei^ 
nan,  30  Pac.  831,  832,  17  Nev.  224;  Common- 
weath  V.  Ayer,  57  Mass.  (3  Gush.)  150,  152; 
Thompson  v.  State,  49  Ala.  16,  18;  People  v. 
Warner,  62  N.W.  405. 406, 104  Mich.  337;  State 
V.  Phelps,  11  Vt  lie.  120,  34  Am.  Dec.  672; 
Gommonwealth  v.  Baldwin,  77  Mass.  (11 
Gray)  197,  199,  71  Am.  Dec.  703;  Marden 
V.  Dorthy,  54  N.  B.  726,  730,  160  N.  Y.  39, 
46  L.  B.  A.  694;  United  States  v.  Gameron, 
13  N.  W.  561,  564,  3  Dak.  132;  State  v. 
ShurUiff,  18  Me.  (6  Shep.)  368,  370;  State 
V.  Fitzsimmons,  80  Mo.  236,  242;  Randolph 
V.  State,  91  N.  W.  356,  357,  65  Neb.  520. 

Forgery  is  the  fraudulent  falsifying  of 
an  instrument  to  another's  prejudice.  State 
V.  Polndexter,  23  W.  Va.  805,  809  (citing  1 
Whart  Or.  Law  [8th  Bd.]  f  655). 

Forgery  is  the  falsely  making  a  note  or 
other  instrument  with  intent  to  defraud. 
Hill  V.  State,  9  TemL  (1  Yerg.)  76,  77,  24 
Am.  Dec  441;  State  v.  Flanders,  38  N.  H. 
324,  335. 

Forgery  Is  the  fraudulent  making  of 
any  written  Instrument  which  is  calculated 
to  deceive  persons  of  ordinary  observation, 
for  the  purpose  of  perpetrating  a  fraud. 
Bichie  V.  Ck>mmonwealth,  70  S.  W.  629,  630, 
24  Ky.  Law  Bep.  1077. 

Forgery,  at  common  law,  is  an  offense 
in  falsely  and  fraudulently  making  or  alter- 
ing any  matter  of  record,  or  any  other  au- 
thentic matter  of  a  public  nature.  1  Hawk. 
P.  C.  a  21,  S  1;  Kerr  v.  Force  (U.  S.)  14  Fed. 
Gas.  386,  403;  United  States  v.  Wentworth 
(U.  S.)  11  Fed.  52,  55. 

Forgery  at  common  law  belongs  to  that 
class  of  misdemeanors  called  '^cheats,*'  but, 
owing  to  the  serious  wrongs  and  frauds 
thereby  perpetrated,  it  became  distinguished 
in  time  by  a  particular  name  and  a  special 
punishment  Bx  parte  Hibbs  (U.  S.)-26  Fed. 
421,.  432. 

"Every  person  who,  with  intent  to  de- 
fraud another,  falsely  makes,  f orges^  or  coun- 
terfeits any  •  •  •  deed,  •  •  •  or 
counterfeits  or  forges  the  seal  or  handwrit- 
ing of  another,  or  utters,  publishes,  passes, 


or  attempt  to  pass, .  as  true  and  genuine, 
any  of  the  above-named  false,  altered,  forged, 
or  counterfeited  matters  •  •  •  with  in- 
tent to  prejudice  any  person.  Is  guilty  of 
forgery."  Pen.  Ck)de,  S  470;  People  v.  Ghre- 
tlen,  70  Pac.  805,  306, 137  Gal.  450;  People  v. 
Leyshon,  41  Pac.  480,  108  Gal.  440;  People 
V.  Terrill,  59  Pac.  836,  837,  127  Gal.  99. 

Every  person  who  shall  falsely  make, 
utter,  forge,  or  counterfeit  any  record,  prom- 
issory note,  etc.,  or  shall  counterfeit  or  forge 
the  seal  or  handwriting  of  another  with  in- 
tent to  damage  or  defraud  any  person,  shall 
be  deemed  guilty  of  forgery.  Gen.  St  fi  775; 
Gohen  v.  People,  8  Pac.  385.  386,  7  Golo.  274. 

Forgery  is  the  making  or  altering  of 
certain  written  instruments  therein  set  out 
at  length,  including  checks,  drafts,  bills  of 
exchange,  and  promissory  notes,  with  intent 
to  damage  or  defraud  some  person,  either 
natural  or  artificial;  and  also  the  uttering, 
publishing,  or  passing  any  of  the  said  false 
Instruments  knowing  the  same  to  be  false. 
forged,  or  counterfeited,  with  a  like  Intent 
to  defraud.  Bev.  St  fi  924;  Santollnl  v. 
State,  42  Pac.  746,  6  Wyo.  110,  71  Am.  St 
Rep.  906. 

Forgery  is  forging,  with  Intent  to  defraud, 
an  instrument  or  writing  being  or  purporting 
to  be  the  act  of  another,  by  which  a  pecun- 
iary demand  or  obligation  Is  or  purports  to 
have  been  created,  increased,  discharged  or 
diminished.  Pen.  Gode,  |  511;  People  v. 
Hertz,  71  N.  Y.  Supp.  489,  491,  35  Misc.  Bep. 
177. 

Forgery  is  the  making  without  lawful 
authority,  and  with  Intent  to  Injure  or  de- 
fraud, any  false  instrument  in  writing  pur- 
porting to  be  the  act  of  another  In  such  man- 
ner that  the  false  instrument  so  made  would, 
if  the  same  were  true,  have  created,  increas- 
ed, diminished,  discharged,  or  defeated  any 
pecuniary  obligation,  or  would  have  trans- 
ferred or  in  any  manner  have  affected  any 
property  whatever;  or  it  is  the  alteration  of 
an  instrument  in  writing  then  already  in  ex- 
istence, by  whomsoever  made,  in  such  man- 
ner that  the  alteration  would,  if  it  had  been 
legally  made,  have  created,  increased,  di- 
minished, discharged,  or  defeated  any  pe- 
cuniary obligation,  or  would  have  transferred 
or  in  any  manner  have  affected  any  property 
whatever.  Pen.  CJode,  arts.  431,  432;  John- 
son V.  State,  9  Tex.  App.  249.  251. 

In  order  to  constitute  forgery,  there 
must  be  the  making  of  a  false  instrument  for 
the  purpose  of  creating  another's  liability 
with  fraudulent  intent  to  injure  him.  But 
such  instrument  may  be  made  in  various 
ways.  It  may  be  done  by  creating  the  in- 
strument entirely  by  adding  to  or  taking 
away  from  it  some  part  of  its  terms,  or  by 
procuring  the  signature  of  a  person  to  an  in- 
strument which  he  bad  no  intention  of  jigu- 
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In^.    Longwell  ▼.  Day,  1  MldL  N.  P.  286, 
290. 

The  crime  of  forgery  1b  committed,  first, 
when  one  falsely  makes,  alters,  or  counter- 
feits an  instrument  with  intent  to  defraud 
another;  and,  second,  if  one  utters,  publish- 
es, or  passes  as  true  and  genuine  any  forged 
or  counterfeited  matters  or  pai>ers  knowing 
the  same  to  be  false,  forged,  and  counterfeit- 
ed, with  intent  to  injure  another;  and,  third, 
if  a  person  attempts  to  pass  such  a  false  and 
fraudulent  instrument  People  t.  Ck>mpton, 
66  Pac.  44,  47,  123  Cal.  403. 

Under  2  Rev.  St  p.  673,  enacting  that 
"every  person  who,  with  intent  to  injure  or 
defraud,  shall  falsely  make,  alter,  forge,  or 
counterfeit  any  instrument  or  writing  being 
or  purporting  to  be  the  act  of  another,  by 
which  any  pecuniary  demand  or  obligation 
shall  be,  or  shall  purport  to  be,  created,  in- 
creased, discharged,  or  diminished,  or  by 
which  any  rights  or  property  whatever  shall 
be  or  purport  to  be  transferred,  conveyed, 
discharged,  diminished,  or  in  any  manner 
affected,  shall  be  guilty  of  forgery,"  forgery 
may  be  committed  either  by  entirely  falsely 
making  an  instrument  described  by  the  stat- 
ute or  by  making  a  material  alteration,  eras- 
ure, or  insertion  in  or  addition  to  a  true  in- 
strument, although  but  in  a  letter  or  figure, 
or  by  misapplying  a  genuine  signature,  as  by 
writing  over  it,  in  whole  or  in  part  an  in- 
strument for  which  it  was  never  intended. 
People  V.  Graham  (N.  Y.)  1  Sheld.  151,  155. 

Rev.  St  S  5418  [U.  S.  Comp.  St  1001,  p. 
8666],  providing  that  if  any  person  shall 
"falsely  make,  alter,  forge,  or  counterfeit" 
any  writing  for  the  purpose  of  defrauding 
the  United  States,  or  cause  the  same  to  be 
so  made,  or  assist  in  so  doing,  etc.,  defines 
the  offense  of  forgery,  and  not  that  of  per- 
jury. United  States  v.  Wentworth  &  CNeil 
(U.  S.)  11  Fed.  62,  56. 

Alteration^  erMiiire»  ov  additton* 

Forgery  Is  the  false  making  of  a  paper. 
But  it  need  not  be  the  entire  fabrication 
thereof.  Any  addition  to  a  genuine  paper, 
or  any  alteration  of  It  in  an  essential  par- 
ticular, so  as  to  give  it  a  different  meaning, 
is  a  forgery.  United  States  v.  Osgood  (U. 
S.)  27  Fed.  Cas.  362,  363. 

It  is  forgery  to  fraudulently  alter  any 
part  of  an  instrument  when  the  alteration 
is  capable  of  working  injury  to  another. 
Thus  it  is  forgery  to  alter  the  dates,  names, 
or  any  other  material  parts  of  an  Instrument 
when  the  alteration  gives  it  a  new  operation. 
It  is  no  defense  to  a  forgery  committed  by 
alterations  in  an  instrument  that  there  was 
no  special  attempt  to  conceal  such  altera- 
tions, and  that  they  were  plain  to  be  seen; 
tbe  rule  being  that  if  a  signed  writing,  which 
is  forged,  be  intended  to  be  taken  as  true. 


and  might  be  so  taken  by  ordinary  persons, 
it  is  sufficient  Rohr  v.  State,  38  AtL  678r 
674,  60  N.  J.  Law,  576;  Ck>mmonwealth  v. 
Hide,  23  S.  W.  195,  196,  94  Ky.  517;  Muiphy 
V.  State,  23  South.  719,  118  Ala.  137. 

Forgery  may  consist  in  making  and  is- 
suing, with  fraudulent  intent  etc.,  a  paper 
ot  writing,  false  or  forged,  either  in  its  en- 
tirety or  in  some  significant  or  Important 
portion  or  part  of  It  Thus  the  changing  of 
the  figure  "1"  to  ''5,"  so  as  to  make  the  num- 
ber "lOr*  read  "507,"  is  sufficient  to  consti- 
tute forgery.  State  v.  Wlngard,  5  South.  54^ 
55,  40  La.  Ann.  738. 

Forgery  is  the  false  making  of  an  in- 
strument The  illegal  making  may  be  an 
original  fabrication,  or  it  may  be  by  merely 
changing  a  thing  already  made  into  another 
thing.  Hence,  though  every  forgery  does 
not  include  an  altering,  yet  every  altering 
includes  a  forgery.  In  either  case  there 
must  be  a  thing — an  instrument— known  to 
the  law,  and  to  which  It  gives  legal  effect 
when  the  act  is  completed.  If  the  prisoner 
alter  a  note,  it  must  still  be  a  note  or  some 
other  legal  instrument  Haynes  y.  State,  15 
Ohio  St  456,  467. 

2  Rev.  St  p.  673,  enacts  that  every  person 
who,  with  intent  to  injure  or  defraud,  shall 
falsely  make,  alter,  forge,  or  counterfeit  any 
instrument  or  writing  being  or  purporting  to 
be  the  act  of  another  by  which  any  pecuniary 
demand  or  obligation  shall  be  or  purport  to 
be  created,  increased,  discharged,  or  dimin- 
ished, or  by  which  any  rights  shall  be  or  pur- 
port to  be  transferred,  conveyed,  discharged, 
or  diminished,  shall  be  guilty  of  forgery. 
Held,  that  forgery  may  be  committed  under 
the  statute  either  by  the  entire  false  making 
of  an  instrument  or  by  making  a  material 
alteration  or  insertion  in  or  addition  to  the 
true  instrument,  although  but  in  a  letter  or 
figure,  or  by  misapplying  a  genuine  signa- 
ture; as,  by  writing  over  it  an  Instrument 
for  which  it  was  never  intended.  People  y. 
Graham  (N.  T.)  6  Parker,  Or.  R.  135,  139. 

The  holder  of  certain  county  warranti 
brought  suit  thereon,  and  recovered  Judg- 
ment against  the  county,  filing  the  warrants 
with  the  Justice.  The  warrants  were  in- 
dorsed payable  specially  to  such  holder  or  or- 
der, and  when  Judgment  was  recovered  the 
agent  of  the  holder  wrote  across  the  face  the 
word  "Judgment,"  with  the  date  thereof. 
The  defendant  obtained  possession  of  such 
warrants,  erased  such  indorsement  and  writ- 
ing across  the  face,  and  then  negotiated  and 
sold  the  warrants,  and  was  Indicted  for  hav- 
ing forged  the  same.  It  was  assigned  as  er- 
ror that  the  offense  charged  was  not  "for- 
gery," but  rather  the  obtaining  money  by 
false  pretense  or  token.  Forgery,  as  defined 
in  the  Code,  "is  the  fraudulent  making  or  al- 
tering of  any  writing  to  the  prejudice  of  an- 
other's rights.'*     This  is  the  common-lair 
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definition  of  the  offense,  and  would  coyer 
any  form  of  the  crime  recognized  by  that  law 
which  treated  forgery  as  a  common-law 
cheat,  or  attempt  to  cheat  Any  alteration 
of  a  written  instrument  whereby  its  legal  ef- 
fect is  varied  will  constitute  the  offense,  and 
the  indictment  may,  in  such  case,  regard  the 
offense  as  a  forgery  of  the  entire  instrument, 
for  in  law  it  is  such.  And  the  erasure  of  the 
indorsement  on  the  back  of  the  warrants  con- 
stituted forgery  of  the  warrant  Oamer  t. 
State,  73  Tenn.  (5  Lea)  213,  217,  218. 

By  Gen.  St  1894,  S  6701,  it  Is  provided 
that  the  expressions  "forge,"  •forgery,"  and 
"forging,"  as  used  in  that  chapter,  include 
forgery  in  the  second  degree,  false  making, 
counterfeiting,  and  the  alteration,  erasure, 
or  obliteration  of  a  genuine  instrument  in 
whole  or  in  part  State  v.  Greenwood,  78  N. 
W.  1042,  1043,  76  Minn.  211,  77  Am.  St  Bep. 
632. 

The  severing  of  an  indorsement  from  a 
note  and  leaving  the  note  entire  is  not  a 
forgery,  within  the  meaning  of  the  statute 
for  the  punishment  of  high  crimes  and  mis- 
demeanors; but  It  Is  a  misdemeanor  at  com- 
mon law.  State  v.  McLern  (Vt)  1  Aikens, 
811,  812. 

GapaMlity  of  elf eotlac  frmwL 

To  constitute  forgery,  the  instrument 
mnst  be  such  that  it  may  have  the  tendency 
to  carry  out  the  fraudulent  intent  Barnum 
V.  State,  15  Ohio,  717,  722,  46  Am:  Dec.  601. 

An  Instrument  apparently  capable  of  ef- 
fecting a  fraud  is  an  essential  element  in 
the  crime.  State  v.  Wheeler,  25  Pac.  394, 
20  Or.  192,  10  L.  B.  A.  779,  23  Am.  St  Bep. 
119;  People  t.  Munroe,  35  Pac.  326,  327,  100 
Gal.  664,  24  L.  B.  A.  33,  38  Am.  St  Bep.  323r 

To  constitute  the  offense  there  must  be 
a  possibility  of  some  person  being  defrauded 
by  the  injury.  State  v.  Gavigan,  13  Pac.  554, 
556,  86  Kan.  322;  People  v.  Turner,  45  Pac 
831,  113  Gal.  278. 

In  a  forged  instrument  it  is  not  neces- 
sary that  there  should  be  such  resemblance 
to  the  signature  forged  as  to  mislead  one  ac- 
quainted therewith.  It  is  sufficient  If  there 
be  an  intent  to  deceive  and  the  possibility  of 
deceiving  another  who  may  not  know  the 
genuine  signature.  State  v.  Gryder,  44  La. 
Ann.  962, 11  South.  673,  574,  82  Am.  St  Bep. 
858. 

Eadstenoe  of  g^emiine  Initniiiient. 

It  cannot  be  maintained  that  there  can  be 
no  forgery  unless  there  is  a  previously  exist- 
ing genuine  instrument  Identical  with  that 
forged;  and  it  is  no  defense  to  an  indictment 
for  forging  the  notes  of  a  certain  bank  that 
the  bank  never  issued  genuine  bills  of  the 
denomination  of  those  described  in  the  in- 
dictment State  V.  Fitzsimmons,  30  Mo.  236, 
242. 


False  makiiis. 

The  false  making  of  some  instrument  in 
writing  is  an  essential  element  in  the  crime. 
State  V.  Wheeler,  25  Pac.  394,  20  Or.  192, 
10  L.  B.  A.  779,  23  Am.  St  Bep.  119;  People 
V.  Munroe,  35  Pac.  326,  327,  100  Oal.  664,  24 
L.  B.  A.  83,  38  Am.  St  Bep.  823;  State  v. 
SV>rd,  88  La.  Ann.  797,  798. 

The  wcNTd  **forged"  in  an  indictment  for 
forgery  necessarily  implies  that  the  writing 
was  falsely  made,  and  hence  the  omission  of 
the  word  "false^r"  is  not  essential  to  the 
validity  of  the  indictment  State  v.  McKier- 
nan,  80  Pac.  831,  882.  17  Nev.  224. 

In  the  definitions  of  forgery  it  will  be 
noticed  that  the  leading  descriptive  words 
are  "false  making"  or  "altering,"  so  that  the 
definition  in  our  Code,  "every  person  who, 
with  intent  to  defraud  another,  falsely 
makes,  alters,"  etc.,  any  of  the  written  in- 
struments enumerated,  is  essentially  the 
same.  People  v.  Bendit,  48  Pac.  901,  902,  111 
Oal.  274,  31  L.  B.  A.  831,  52  Am.  St  Bep.  186. 

It  is  not  every  making  or  altering  of  a 
record  or  instrument  such  as  are  enumerated 
in  the  statute  as  the  subjects  of  forgeiy  that 
constitutes  that  crime;  it  is  only  where  the 
making  or  altering  brings  into  existence  a 
false  record  or  instrument  Thus,  where  de- 
fendant as  part  owner  of  a  vessel,  paid  a 
claim  against  it,  and  the  receipt  was  made 
out  in  the  name  of  the  vessel,  but  stated 
specifically  that  it  was  In  payment  of  that 
particular  claim,  the  insertion  by  the  defend- 
ant of  his  name  after  that  of  the  vessel  did 
not  amount  to  a  forgery.  State  v.  Dorrance, 
53  N.  W.  281,  282,  86  Iowa,  428. 

The  term  "falsely,"  as  applied  to  the 
making  of  a  writing  which  will  constitute  a 
forgeiy,  does  not  refer  to  the  facts  stated 
in  the  writing,  but  implies  that  the  writing 
is  false,  not  genuine,  fictitious,  and  Is  used 
without  regard  to  the  truth  or  falsehood  of 
the  statements  it  contains.  If  a  man  should 
make  a  statement  in  writing,  and  represent 
and  assert  that  such  statement  was  true, 
when  in  fact  he  was  in  error,  either  by  mis- 
take or  designedly  for  the  purpose  of  de- 
frauding, such  representations  would  not  con- 
stitute forgery.  Hence,  where  a  statute  pro- 
vides that  "if  any  person  shall  falsely  make 
or  counterfeit  or  fraudulently  alter  •  •  • 
any  writing  whatever  purporting  to  contain 
evidence  of  the  existence  or  discharge  of  any 
debt,  contract  or  promise,  with  intent  that 
any  person  may  be  defrauded,  he  shall  be 
punished,"  etc.,  an  indictment  would  not  lie 
for  a  false  charge  entered  in  a  man's  own 
book  of  accounts.  State  ▼.  Y6ung,  46  N.  H. 
266,  267,  269,  270,  88  Am.  Dec.  212. 

False  stateiiieiits  witb  senuine  slsiui- 
tiure. 

Lord  Coke  says  that  an  offender  may  be 
guilty  of  the  false  making  of  an  instrument 
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although  he  signed  and  executed  It  In  his 
own  name,  in  case  it  be  false  in  any  material 
part,  and  calculated  to  induce  another  to  give 
credit  to  it  as  genuine  or  authentic,  when  it 
is  false  and  deceptive.  Commonwealth  v. 
Wilson,  12  S.  W.  264.  265.  89  Ky.  157,  25  Am. 
St.  Rep.  52a 

If  a  writing  set  forth  in  an  Indictment 
is  the  genuine  act  of  the  person  signing  it, 
however  false  may  be  the  statements  con- 
tained in  it,  it  cannot  be  said  to  be  falsely 
made  within  the  definition  of  forgery.  Unit- 
ed States  V.  Cameron,  13  N.  W.  561,  564,  8 
Dak.  132;  Ex  parte  Hibbs  (U.  S.)  26  Fed. 
421.  432. 

Where  the  signatore  to  an  instrument  is 
genuine,  but  the  body  of  it  is  false,  the  sign- 
ing of  the  name  without  knowledge  of  its 
falsity  cannot  cure  it  and  make  it  a  true  and 
valid  instrument  in  the  hands  of  any  one. 
McGinn  v.  Tobey,  28  N.  W.  818,  820,  62  Mich. 
252,  4  Am.  St  Rep.  848. 

In  order  to  constitute  the  offense  of 
forgery  it  is  not  necessary  that  the  signature 
of  the  instrument  be  false.  If  it  Is  so  altered 
that  it  is  not  the  Instrument  signed  by  the 
maker,  and  if  this  be  fraudulently  and  false- 
ly done,  it  is  forgery.  Accordingly,  where  a 
person  wrote  his  name  on  a  blank  piece  of 
paper  for  the  purpose  of  identification,  and 
afterwards,  without  his  knowledge,  a  promisr 
sory  note  was  written  over  such  signature, 
the  Instrument  was  a  forgery,  and  a  bona 
fide  purchaser  for  value,  without  notice,  could 
not  recover  thereon.  Caulkins  v.  Whisler,  29 
Iowa,  495,  496,  4  Am.  Rep.  23& 

A  justice  of  the  peace  who  makes  up  a 
bill  of  costs  against  the  county  in  a  fictitious 
case  and  sells  it  to  a  third  party,  who  pre- 
sents it  for  payment  to  the  county,  is  guilty 
of  forgery.  Luttrell  v.  State,  1  S.  W.  886, 
887,  85  Tenn.  a  Pickle)  232,  4  Am.  St  Rep. 
760. 

Am  a  felony. 
See  "Felony.* 

Fraudiileiit  intent. 

To  constitute  the  offense  of  forgery  It  Is 
essential  that  there  be  an  intent  to  defraud. 
Colorado  Loan  &  Trust  Co.  v.  Grand  Valley 
Canal  Co.,  32  Pac.  178,  181,  3  Colo.  App.  63; 
State  V.  Gavlgan,  13  Pac.  554,  556,  36  Kan. 
322;  Bamum  v.  State,  15  Ohio,  717,  721,  45 
Am.  Dec  601;  Pec^le  v.  Munroe,  35  Pac.  326, 
327,  100  Cal.  664,  24  L.  R.  A.  33,  38  Am. 
St  Rep.  323;  State  v.  Wheeler,  25  Pac.  394, 
20  Or.  192,  10  L.  R.  A.  779,  23  Am.  St  Rep. 
119;  State  v.  Ford,  38  La.  Ann.  797,  798. 

Fraud  and  deceit  are  essential  elements 
of  the  crime.  People  v.  Turner,  45  Pac  331, 
113  Cal.  278;  Commonwealth  v.  Chandler 
(Mass.)  Thacher,  Cr.  Oas.  187,  188. 


f  The  Century  Dictionary  describes  the 
,  crime  as  the  "act  of  fabricating  or  producing 
I  falsely;  the  making  of  a  thing  in  Imitation 
of  another  thing  with  a  view  to  deceive,  mis- 
lead, or  defraud.*'  In  criminal  law  it  denotes 
a  false  making  of  the  Instrument  with  crim- 
inal intent,  for  purposes  of  fraud  and  deceit; 
the  false  making  of  an  instrument  which 
purports  to  be  that  which  it  la  not  as  dis- 
tinguished from  an  instrument  which  pur- 
ports to  be  what  It  really  is,  but  contains 
false  statements.  And  where  one  makes  and 
utters  a  false  instrument  which  is  an  imita- 
tion, and  not  what  it  purports  to  be,  and 
which,  if  genuine,  upon  its  face  creates  a  lia- 
bility, and  this  with  a  design  to  cheat  and 
defraud,  it  constitutes  a  forgery.  People  v. 
Filkin,  82  N.  Y.  Supp.  15,  20,  83  App.  Div. 
589. 

However  it  may  have  been  defined,  yet 
all  the  text-writers,  as  well  as  the  decisions, 
hold  that  the  false  making  or  the  material 
alteration  or  the  falsifying  of  the  instruments 
which  is  to  the  prejudice  of  another's  rights 
must  have  been  done  with  an  intent  to  de- 
fraud, and,  if  this  intent  be  absent  at  the 
time  of  the  altering,  etc.,  the  crime  has  not 
been  committed.  State  v.  Poindexter,  23  W. 
Va.  805,  809. 

The  gist  of  the  crime  of  forgery  at  com- 
mon law  is  fraud.  The  crime  does  not  con- 
sist in  making  a  false  Instrument  or  false 
signature  to  an  instrument  in  the  similitude 
of  another's  writing.  Such  similitude  is  only 
to  be  presumed  to  have  been  intended  as  the 
means  of  accomplishing  fraud,  and,  as  used, 
is  evidence  of  the  intent  to  defraud.  No  man 
has  a  right  to  use  the  name  of  another  with- 
out his  consent,  either  in  print  or  writing,  as 
a  signature  to  an  effective  instrument  or  as 
a  trade-mark.  Whether  such  unauthorized 
use  of  another's  name  as  a  signature  is  for- 
gery depends  upon  the  intent  with  which  it 
was  used.  People  v.  Rhoner  (N.  T.)  4  Parker, 
Cr.  R.  166,  172. 

A  material  element  essential  to  consti- 
tute forgery  is  a  design  to  affect  the  rights 
of  another.  Says  East  5  P.  C.  854,  "the  de- 
ceitful and  fraudulent  intent  appears  to  be 
the  essence  of  this  offense."  Says  Hawkins, 
P.  C.  vol.  1,  p.  345,  "the  nature  of  forgery 
does  not  seem  so  much  to  consist  in  counter- 
feiting a  man's  hand  and  seal,  but  in  endeav- 
oring to  give  an  appearance  of  truth  to  a 
mere  deceit  and  falsity."  The  language  of 
our  act  makes  the  intent  to  prejudice,  injure, 
damage,  or  defraud  the  material  element  of 
the  crime  of  forgery.  State  v.  Redstrake,  39 
N.  J.  Law  (10  Vroom)  365,  368. 

It  is  said  in  Bacon's  Abridgment  tit 
"Forgery,"  that  the  notion  of  forgery  doth 
not  so  much  consist  in  the  counterfeiting  of  a 
man's  hand  and  seal,  but  In  the  endeavoring 
to  give  the  appearance  of  truth  to  a  mere  de- 
celt  and  falsity,  and  either  to  impose  that 
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on  the  world  as  the  solemn  act  of  another 
which  he  Is  not  a  party  to,  or  at  least  to 
make  a  man's  own  act  appear  to  have  been 
done  at  a  time  when  it  was  not  done,  and  by 
force  of  such  a  falsity  to  give  it  an  operation 
which  it  ought  not  to  have.  People  v.  Gra- 
ham (N.  Y.)  6  Parker,  Or.  R.  135. 139. 

The  essential  element  of  forgery  consists 
in  the  intent,  when  making  the  signature  or 
procuring  it  to  be  made,  to  pass  it  off  fraud- 
ulently as  the  signature  of  another  party  than 
the  one  who  actually  makes  it.  If  this  in- 
tent thus  to  impersonate  another  exists,  the 
instrument  is  still  a  forgery  even  if  the  name 
affixed  is  the  same  name  as  that  borne  by  the 
party  who  signs  it  Hocker  y.  State,  30  S.  W. 
783,  784,  84  Tex.  Cr.  R.  350,  53  Am.  St.  Rep. 
716. 

The  rule  is  well  established  that  the 
mere  making,  innocently  and  without  author- 
ity, of  any  form  of  instrument  which  would 
constitute  forgery  if  made  with  fraudulent 
Intent  is  not  forgery  in  the  eyes  of  the  law 
until  such  intent  appears  by  conduct  which 
shows  or  implies  fraudulent  purpose  or  use. 
In  re  Count  de  Toulouse  Lautrec  (U.  S.)  102 
Fed.  878»  881,  43  C.  0.  A.  42. 

Under  Pen.  Code,  S  470,  the  criminality 
of  the  defendant  depends  upon  his  mental 
condition  at  the  time  he  committed  the  of- 
fense charged.  If  he  was  unable  or  inca- 
pable of  forming  such  intent,  he  cannot  be 
guilty.  People  t.  Blake,  4  Pac.  1,  4,  66  Oal. 
275. 

The  chief  ingredients  of  the  crime  of 
forgery,  which  is  a  misdemeanor  at  common 
law,  are  fraud  and  the  intent  to  deceive  by 
imposing  upon  the  world  that  as  the  act  of 
another  to  which  he  has  never  consented. 
Von  Mumm  ▼.  Frash  (U.  S.)  56  Fed.  830,  836. 

The  essence  of  the  crime  is  contained  in 
the  union  of  the  two  elements  that  the  instru- 
ment is  a  fiction  and  that  it  is  a  fiction  pre- 
pared for  a  fraudulent  purpose.  State  v. 
Flanders,  38  N.  H.  324,  335. 

The  principal  criminal  element  in  for- 
gery consists  in  the  fraudulent  purpose,  and 
evidence  of  such  drcumstances  as  have  a 
bearing  on  the  question  of  fraud  is  pertinent, 
and  the  proofs  of  fraud  must  be  substantially 
the  same  in  criminal  and  civil  cases.  People 
V.  Marion,  28  Mich.  81*  87. 

If  a  man  falsely,  fraudul^itly  or  unlaw- 
fully alter  a  note  so  as  materially  to  change 
its  terms,  the  criminal  intent  is  necessarily 
inferred,  and  he  is  in  law  guil^  of  forgery. 
Kerr  ▼.  Force  (U.  S.)  14  Fed.  Cas.  386,  403. 

Imitation  of  sennine. 

To  sign  the  name  of  another  without 
authority  is  forgery  whenever  any  similitude 
is  attempted.  To  constitute  the  offense  there 
must  be  some  attempt  made  to  imitate  a 


genuine  instrument,  and  the  writing  falsely 
made  must  purport  to  be  the  writing  of  an- 
other, and  hence  it  is  no  forgery  for  one  to 
falsely  make  a  paper  which  purports  to  be 
signed  by  him  as  agent,  when  in  fact  he  has 
no  authority.  Where  one  signed  the  name 
of  a  number  of  drawers  to  a  note,  not  at- 
tempting an  imitation  of  their  signatures,  and 
signed  an  addendum  to  the  note  that  he  was 
their  authorized  agent,  there  was  no  forgery. 
State  V.  Taylor,  16  South.  190,  46  La.  Ann. 
1332,  25  L.  R.  A.  591,  49  Am.  St  Rep.  351. 

Forgery  is  the  attempted  imitation  of  an- 
other's personal  act,  and  by  means  of  such 
imitation  to  cheat  and  defraud,  and  not  the 
doing  of  something  in  the  name  of  another 
which  does  not  profess  to  be  the  other's  per- 
sonal act,  but  that  of  the  doer  thereof,  who 
claims  and  insists  by  and  in  the  act  itself 
that  he  is  authorized  to  obligate  the  individ- 
ual whom  he  Is  assuming  to  obligate  precise- 
ly as  he  undertakes  to  do.  Mann  v.  People 
(N.  Y.)  15  Hun,  155,  165,  166. 

lafltmiiient  sicned  under  false  repre- 
sentations. 

At  common  law  the  question  as  to  wheth- 
er It  was  forgery  to  procure  a  genuine  signa- 
ture to  an  instrument  by  means  of  false  rep- 
resentations as  to  its  contents  gave  rise  to 
conflicting  decisions.  The  text-writers  upon 
criminal  law  from  Coke  to  Barber  were  of 
the  opinion  that  the  fabrication  and  false 
making  of  a  writtetn  instrument,  as  well  as 
the  fraudulent  insertion,  alteration,  or  era- 
sure in  a  material  part,  whereby  a  new  oper- 
ation was  given  to  it,  would  amount  to  for- 
gery, even  though  it  were  afterwards  exe- 
cuted by  a  person  ignorant  of  the  deceit. 
3  Co.  Inst  170;  1  Hawk.  P.  C.  c.  21,  fi  2; 
2  East,  P.  C.  c.  19,  fi  2;  2  Russ.  Crimes,  c. 
32,  I  1,  p.  319;  2  Deac.  Cr.  Law,  1402;  1 
Barb.  Cr.  Law,  114.  In  Reg.  v.  Collins,  2 
Moody  &  R.  461,  Baron  Rolfe  refused  to  fol- 
low this  rule,  and  to  the  same  effect  is  Reg.  v. 
Chadwick,  Id.  545.  These  cases  have  been 
followed  by  the  more  modem  writers.  In 
Hill  V.  State  (Tenn.)  1  Yerg.  76*  24  Am.  Dec. 
441,  it  was  held  that  the  vnlting  of  a  note  for 
a  person,  inserting  a  larger  sum  than  the  real 
amount  due,  and  falsely  and  fraudulently 
reading  it  over  to  him  with  the  latter  amount, 
is  not  forgery.  The  term  •'forgery,"  as  used 
in  our  statute,  now  Includes  falsely  making 
as  well  as  counterfeiting  and  alteration. 
People  V.  Underbill,  26  N.  Y.  Supp.  1030, 1033, 
75  Hun,  329. 

The  making,  in  view  of  the  rule  that  it 
must  be  done  with  fraudulent  intent,  does 
not  consist  alone  of  the  manual  operation  of 
putting  the  instrument  Into  form  as  the  ap- 
parent obligation  or  act  of  another,  and  the 
authorities  establish  numerous  Instances 
where  forgery  is  found  apart  from  the  man- 
ual making  or  signing,  as  in  the  fraudulent 
procurement  and  use  of  a  signature  or  writ 
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ing  as  fin  obligation  when  It  Is  not  bo  Intend- 
ed or  understood  by  the  maker.  In  re  Count 
de  Toulouse  Lautrec  (U.  S.)  102  Fed.  878,  881, 
48  O.  O.  A.  42. 

Wbere  a  person  wrote  a  promlssorj  note 
for  |141.26»  and  fraudulently  read  It  to  an- 
other, who  could  not  read,  as  a  note  for  $41.- 
26^  and  procured  him  to  sign  it  as  the  maker, 
there  was  no  forgery.  Commonwealth  y. 
Sankey,  22  Pa.  (10  Harris)  890,  895,  60  Am. 
Dec.  91. 

Where  the  owner  of  property  was  indu- 
ced by  artifice  to  sign  her  name  to  a  paper 
without  any  knowledge  that  It  was  a  deed, 
and  wbere  she  had  no  Intention  of  conyeying 
the  property,  and  the  deed  was  never  deliver- 
ed, nor  acknowledged,  but  a  genuine  certifi- 
cate of  acknowledgment  was  in  some  way 
obtained,  and  the  deed  recorded,  and  where 
the  grantee,  who  had  no  knowledge  of  the 
deed,  was  Induced  by  artifice  to  sign  papers, 
which  proved  to  be  a  mortgage  on  the  prop- 
erty, the  whole  transaction  was  a  forgery. 
Marden  v.  Dorthy,  54  N.  B.  726,  730,  leO  N. 
Y.  39,  46  L.  B.  A.  684. 

Kind  of  lastnimemt* 

The  offense  of  "forgery"  extends  to  every 
writing  used  for  the  purpose  of  authentica- 
tion, as  in  the  case  of  a  will,  by  which  a 
testator  signifies  his  intention  as  to  the  dla- 
posltlon  of  his  property  or  of  a  certificate  by 
which  an  officer  or  other  authorized  person 
assures  others  of  the  truth  of  any  fact,  or  of 
a  warrant  by  which  a  magistrate  signifies  his 
authority  to  arrest  an  offender.  The  crime 
is  not  confined  to  the  falsification  of  the  mere 
writing.  It  plainly  extends  to  seals,  stamps, 
and  all  other  visible  marks  of  distinction  by 
which  the  truth  of  any  fact  is  authenticated 
or  the  quality  or  genuineness  of  any  article 
is  warranted;  and  consequently  where  a  par- 
ty may  be  deceived  and  defrauded  from  hav- 
ing been  by  false  signs  induced  to  give  cred- 
it where  none  was  due.  Thus  a  person  who 
printed  and  sold  theater  tickets  of  a  the- 
atrical company  of  which  he  claimed  to  be 
the  agent  is  guilty  of  forgery.  Benson  v. 
McMabon,  8  Sup.  Ct  1240, 1245, 127  U.  8.  457, 
32  L.  Bd.  284. 

The  first  question  to  be  determined  In 
considering  whether  a  forgery  has  been  com- 
mitted is  the  legal  signification  of  the  term 
"writing"  which  appears  in  these  definitions. 
To  say  that  any  writing  may  be  the  subject 
of  a  forgery,  disconnected  from  the  effect 
which  this  writing  is  to  produce  upon  oth- 
ers, is  simply  an  absurdity,  and  therefore  the 
definitions  restrict  the  meaning  of  the  word, 
and  define  the  various  writings  the  fraudu- 
lent making  or  alteration  of  which  will 
amount  to  forgery.  To  make  or  alter  a  writ- 
ing which  either  at  common  law  or  by  stat- 
ute was  the  subject  of  forgery,  with  intent 
to  defraud  another,  or  to  the  prejudice  of  an- 


other man's  right,  or  which.  If  genuine, 
would  operate  as  the  foundation  of  another's 
liability  or  the  evidence  of  his  right;  is  for- 
gery. Therefore  for  a  dei^  or  bookkeeper  to 
alter  figures  in  journal  tfitries  so  as  to  con- 
ceal his  defalcation  or  abstraction  of  his  em- 
ployer's funds  in  his  charge.  Is  forgery.  Com- 
monwealth V.  Biles  (Pa.)  8  Phila.  850,  351. 
See,  also.  In  re  Tully  (U.  8.)  20  Fed.  812,  814. 

By  the  common  law  it  was  not  foxgery 
to  make  and  publish  as  true  a  false  and  for- 
ged impression  of  a  seal,  but  it  was  high 
treason  in  a  subject  of  England  to  counter- 
feit the  King's  great  seal.  2  Bl.  Comm.  83, 
247.  But  under  2  Bev.  St  p.  671,  |  24,  the 
forging  or  counterfeiting  the  great  seal  of 
the  state,  or  the  seal  of  any  public  officers,  or 
the  seal  of  a  court  of  record,  or  of  a  body 
corporate,  is  adjudged  to  be  '*forgery  in  the 
second  degree."  Fadner  v.  People,  2  N.  Y. 
Cr.  B.  553,  555»  88  Hun,  240,  248. 

Iiesal  effloaoy  of  lastmment. 

Greenleaf  says:  "It  (forgery)  may  be 
committed  of  any  writing  which,  if  genuine, 
would  operate  as  the  foundation  of  another 
man's  liability,  or  the  evidence  of  his  right." 
In  re  Tully  (U.  S.)  20  Fed.  812,  814;  Common- 
wealth V.  Biles  (Pa.)  3  Phila.  850,  351;  Shan- 
non V.  States  10  N.  E.  87, 100  Ind.  407;  Terri- 
tory y.  De  Lena,  41  Pac  618»  8  Okl.  573. 

Forgery  at  common  law  is  the  false  mak- 
ing or  material  altering  with  intent  to  de- 
fraud of  any  writing  which,  if  genuine,  might 
apparently  be  of  legal  efficacy,  or  the  founda- 
tion of  a  legal  liability.  State  v.  Hendry» 
59  N.  E.  1041,  1043,  156  Ind.  892,  54  U  B.  A. 
794;  Luttrell  v.  State,  1  S.  W.  886,  887,  85 
Tenn.  (1  Pickle)  232,  4  Am.  St  Bep.  760; 
Commonwealth  v.  Wilson,  12  S.  W.  264,  265, 
89  Ky.  157,  25  Am.  St  Bep.  528;  Moore  ▼. 
Commonwealth,  18  S.  W.  833,  92  Ky.  630; 
Colson  V.  Commonwealth,  61  S.  W.  46,  110 
Ky.  233;  Dallas  v.  Ck)mmonwea]th,  19  Ky. 
Law  Bep.  289,  290,  40  S.  W.  456;  State  ▼. 
Murphy,  14  South.  920,  922,  46  La.  Ann.  415; 
Dixon  V.  State,  1  South.  69,  70,  81  Ala.  61; 
Smith  V.  State,  10  South.  894,  897,  29  Fla. 
408;  Colorado  Loan  &  Trust  Co.  y.  Grand 
Valley  Canal  CJo.,  32  Pac.  178,  181,  3  Colo. 
App.  63;  John  v.  State,  23  Wis.  504,  505; 
State  V.  Mott,  16  Minn.  472,  473  (GU.  424, 
425),  10  Am.  Bep.  152;  State  ▼.  Greenwood, 
78  N.  W.  1042,  1043,  76  Minn.  211,  77  Am.  St 
Bep.  632;  State  v.  Pierce,  8  Iowa,  231,  235; 
State  V.  Thompson,  19  Iowa,  299;  State  v. 
Johnson,  26  Iowa,  407,  418»  96  Am.  Dec.  158; 
State  V.  Sherwood,  58  N.  W.  911,  912,  90 
Iowa,  550,  48  Am.  St  Bep.  461;  Barnes  v. 
Crawford,  20  S.  R  386,  387,  115  N.  C.  76; 
Bembert  v.  State,  53  Ala.  467,  468,  25  Am. 
Bep.  639;  Murphy  v.  State,  23  South.  719» 
118  Ala.  137;  Hickson  v.  State,  86  N.  W. 
509,  510,  61  Neb.  763,  54  L.  B.  A.  327;  State 
V.  Dorrance,  53  N.  W.  281,  282,  86  Iowa,  428; 
State  V.  Wheeler,  25  Pac.  394,  20  Or.  192,  10 
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li.  R.  A.  779,  23  Am.  St.  Rep.  110;  People  T. 
Bendit,  43  Pac  901,  902,  111  Gal.  274,  31  L. 
R.  A.  831,  52  Am.  St.  Rep.  186;  McGinn  v. 
Tobey.  28  N.  W.  818,  820,  62  Mich.  252,  4 
Am.  St  Rep.  848;  In  re  Cotmt  de  Toulouse 
Lautrec  (U.  S.)  102  Fed.  878,  881.  43  C.  0.  A. 
42;  State  v.  Young,  46  N.  H.  266,  267,  88 
Am.  Dec.  212;  Commonwealth  v.  Scott  (Pa.) 
8  0.  P.  Rep.  98,  100;  State  ▼.  Polndexter,  23 
W.  Va.  805,  809;  Rex  v.  Taylor,  2  East,'  P.  C. 
852,  853;  Hotchldss  v.  English  (N.  Y.)  4  Hun, 
369,  373.  This  definition  is  very  similar  to, 
and  in  no  respect  in  conflict  with,  that  given  j 
by  the  Texas  statute  (Pasch.  Dig.  art  2094).  I 
Howell  V.  State,  37  Tex.  591,  592.  j 

To  oonstitate  forgery  the  Instrument  j 
forged  must  be  such  a  one  that,  if  it  were  1 
true,  it  would  create,  increase,  diminish,  dis- 1 
charge  or  defeat  a  pecuniary  obligation,  or  | 
would  transfer,  or  in  some  manner  affect, ; 
property.  Pen.  Code,  431 ;  Anderson  v.  i 
State,  20  Tex.  App.  595,  596.  j 

"The  principal  point  of  consideration  is  j 
that  the  instrument  must  either  appear  on  | 
its  face  to  be,  or  be  in  fact,  one  which,  if  | 
true,  would  possess  some  legal  validity ;   or, ; 
in  other  words,  must  be  legally  capable  of 
effecting   a   fraud."     Murphy   v.    State,   23 1 
South.  719,  118  Ala.  187;    Rembert  v.  State,  j 
53  Ala.  467,  468,  25  Am.  Rep.  629;   Colson  v.  | 
Ck>mmonwealth,  61  S.  W.  46,  110  Ky.  233; 
Barnes  v.  Crawford,  20  S.  B.  386,  887,  115 
N.  C.  76;  Gordon  v.  Commonwealth,  41  S.  B. 
746,  747,  100  Va,  825. 

It  is  the  essence  of  the  crime  that  there 
should  be  a  false  making  of  an  instrument 
apparently  genuine.  Dallas  v.  Common- 
wealth, 19  Ky.  Law  Rep.  289,  290,  40  S.  W. 
456. 

Forgery  at  common  law  has  been  de- 
fined as  the  false  making  of  an  instrument 
which  purports  on  its  face  to  be  good  and 
valid  for  the  purpose  for  which  it  was  cre- 
ated, with  a  design  to  defraud  any  person  or 
persons.  Commonwealth  v.  Biles  (Pa.)  8 
Phila.  390,  851. 

At  common  law,  forgery  is  defined  the 
making  of  a  false  document  with  intent  to 
defraud,  and  the  offense  may  be  said  to  be 
complete  when  any  person  falsely  makes  any 
of  the  writings  enumerated  in  the  statute 
with  intent  to  deceive  in  such  a  manner  as 
to  expose  any  person  to  loss  or  risk  of  loss. 
Whether  the  party  can  be  guilty  of  forgery 
does  not  consist  in  determining  whether  the 
instrument  forged,  if  genuine,  would  be  of 
any  force  or  effect  A  draft  falsely  made  is 
no  less  a  forgery  because  the  drawee  has  no 
funds,  and  is  under  no  obligation  to  pay  for 
the  draft  had  it  been  genuine.  A  deed  false- 
ly made  by  a  grantor  after  he  had  conveyed 
all  the  interest  in  the  land  is  no  less  a  for- 
gery because,  if  genuine,  it  would  convey  no 
title.    People  v.  Van  Alstine,  23  N.  W.  594, 


595,  57  Mich.  69.  There  is  no  question  that 
a  writing  which  is  nudum  pactum  is  not  a 
subject  of  forgery,  but  a  contract,  which,  if 
genuine,  would  be  void  as  against  public  pol- 
icy, may  be  the  subject  of  forgery.  People  v. 
Munroe,  35  Pac.  326,  327,  100  Cal.  664,  24 
L.  R.  A.  38,  88  Am.  St  Rep.  323. 

An  instrument  void  or  invalid  upon  its 
face,  which  cannot  be  made  good  by  Aver- 
ment, will  not  support  charge  of  forgery. 
Territory  v.  Delana,  41  Pac.  618,  622,  3  Okl. 
573;  Costley  v.  State,  14  Tex.  Ct  App.  156, 
160;  Anderson  v.  State,  20  Tex.  App.  595- 
597;  John  v.  State,  23  Wis.  504,  505.  The 
general  rule,  however,  that  if  the  instru- 
ment is  void  on  its  face,  it  is  not  the  subject 
of  forgery,  must  be  taken  with  this  limita- 
tion: when  the  instrument  does  not  appear 
to  have  any  legal  validity,  yet  where  extrin- 
sic facts  appear  by  which  the  holder  of  the 
paper  might  be  enabled  to  defraud  another, 
then  the  offense  is  complete.  Rembert  v. 
State,  53  Ala.  467,  468,  25  Am.  Rep.  639. 

Under  Hiirs  Ann.  Code,  f  1808,  defining 
forgery  as  the  false  making  or  altering  of 
any  promissory  note,  etc.,  or  altering  and 
publishing  the  same  as  true  and  genuine 
with  intent  to  injure  and  defraud  any  one, 
the  altering  and  publishing  as  genuine  of  a 
false  and  forged  note,  though  apparently 
barred  by  the  statute  of  limitations,  is  a 
forgery.  State  v.  Dunn,  28  Or.  562,  564,  82 
Pac  621,  622,  87  Am.  St  Rep.  704. 

The  forgery  ot  a  note  payable  to  a  na- 
tional bank  for  the  purpose  of  deceiving  the 
examiner  appointed  under  the  national  bank- 
ing laws  does  not  come  within  Rev.  St.  § 
5418  [U.  S.  Comp.  St  1901,  p.  3666],  making 
it  penal  to  forge  any  instrument  with  the  in- 
tent to  defraud  the  United  States,  or  to  pre- 
sent it  at  the  office  of  an  officer  of  the  United 
States  with  such  intent;  the  object  of  the 
statute  being  to  protect  the  government  from 
forgeries,  which  the  forgery  mentioned  could 
not  effect  Cross  v.  North  Carolina,  10  Sup. 
Ct  47,  49,  132  U.  S.  131,  33  L.  Bd.  287. 

A  note  which,  though  made  on  Sunday, 
might  have  been  valid  if  delivered  during  the 
week,  is  the  subject  of  forgery,  for  it  thus  is 
apparently  of  legal  efficacy.  State  v.  Sher- 
wood, 58  N.  W.  911,  912,  90  Iowa,  550,  48 
Am.  St  Rep.  461. 

Since  the  assignment  by  a  public  school 
teacher  of  salary  not  earned  is  void,  the  false 
making  of  such  an  Instrument  does  not  con- 
stitute forgery,  but  if  the  instrument  con- 
taining such  intended  assignment  contains 
likewise  a  guaranty  of  payment  of  the  sum 
assigned,  and  a  provision  that  if  the  sum  is 
not  collected  by  a  certain  time,  it  will  be 
paid  by  the  assignee.  It  is  valid  in  part  and 
so  subject  of  forgery.  People  v.  Munroe 
(Cal.)  33  Pac.  776,  778.  Hence  it  is  held  that 
to  support  an  indictment  for  uttering  and 
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publishing  a  forged  promissory  note,  it  is 
not  necessary  that  there  should  be  a  revenue 
stamp  upon  such  note,  though  the  law  pro- 
vides that  a  note  not  so  stamped  shall  be 
void,  and  of  no  effect  State  v.  Mott,  16 
Minn.  472,  473  (Gil.  424,  425),  10  Am.  Rep. 
152.  Thus  to  sign  without  authority  the 
name  of  a  candidate  for  a  public  office  to  a 
statement  as  to  his  future  legislative  action 
if  elected  is  not  forgery.  Barnes  v.  Craw- 
ford, 20  S.  E.  386,  387,  115  N.  C.  76. 

It  is  not  necessary,  to  constitute  forg- 
ery, that  the  receipt  alleged  to  have  been 
forged  should  in  fact  discharge  or  defeat  the 
obligation.  It  will  be  the  subject  of  forgery 
if  its  tendency  is  such.  Fonville  v.  State,  17 
Tex.  App.  368,  382. 

Ordinarily,  the  writing  or  instrument 
which  may  be  the  subject  of  forgery  must 
be,  or  purport  to  be,  the  act  of  another,  or  it 
must  be  at  the  time  the  property  of  another, 
or  be  some  writing  or  Instrument  under 
which  others  have  acquired  some  rights  or 
have  in  some  way  become  liable,  and  where 
these  rights  or  liabilities  have  sought  to  be 
affected  or  changed  by  the  alteration  with- 
out their  consent  State  v.  Young,  46  N.  H. 
266,  267,  88  Am.  Dec.  212. 

Originally  the  crime  of  forgery  was  pun- 
ished when  some  sealed  Instrument — a  bond, 
deed,  or  will — ^was  made  or  altered.  After- 
wards it  was  extended  to  cover  every  kind 
of  pecuniary  obligation.  It  never  did  em- 
brace any  idle  writing  not  obligatory  on  any 
one.  An  action  of  slander  will  not  lie  for 
saying  that  the  plaintiff  forged  a  person's 
name  to  a  recommendation  of  a  certain  medi- 
cine, as  the  th^ng  charged  was  not  an  indict- 
able crime,  and  no  special  damage  was 
proved.  It  could  scarcely  be  pretended  that 
a  person  could  be  indicted  and  convicted  for 
putting  the  name  of  another  to  a  mere  news- 
paper article;  and,  to  render  the  words  ac- 
tionable, the  charge  must  be  of  some  indict- 
able offense  involving  moral  turpitude.  Mil- 
ler v.  Rittinger  (Pa.)  2  Pears.  351,  852. 

Necessity  of  aotval  injury. 

It  is  not  essential  that  any  person  shall 
be  actually  injured,  but  there  must  be  an  in- 
tent to  deceive.  Commonwealth  v.  Chandler 
(Mass.)  Thacher,  Cr.  Cas.  187, 188, 189 ;  People 
V.  Turner,  46  Pac.  331,  113  Cal.  278. 

An  instruction  that  the  Jury  must  be 
satisfied  from  the  evidence  that  the  person 
whose  name  was  forged  to  an  order  would 
have  paid  the  order  had  it  been  genuine,  be- 
fore they  could  convict  the  defendant,  was 
properly  refused.  State  v.  Ford,  88  La.  Ann. 
797,  798. 

Person,  to  be  defrauded. 

In  order  to  find  the  intent  to  defraud  a 
particular  person,  it  la  not  necessary  that 


there  should  be  evidence  to  show  that  the 
accused  had  that  particular  person  in  con- 
templation at  the  time  of  the  forgery.  It  is 
sufficient  that  the  forgery  should  have  the 
effect  of  defrauding  him.  And  one  may  be 
guilty  of  forgery  if  he  fraudulently  signs 
his  name,  although  it  is  identical  with  the 
name  of  the  person  who  should  have  signed. 
United  States  v.  Long  (U.  S.)  30  Fed.  678, 
679. 

Purport  to  be  aet  of  another* 

Forgery  is  the  false  making  or  uttering 
or  alteration  of  a  written  instrument  pur- 
porting to  be  the  act  of  some  other  person, 
which  it  is  not  United  States  ▼.  Cameron, 
13  N.  W.  561,  564,  3  Dak.  132. 

The  instrument  must  purport  to  be  the 
act  of  another,  and  It  must  allege  a  name  or 
person  whose  act  it  purports  to  be.  Ander- 
son y.  State,  20  Tex.  App.  595,  596. 

Forgery  may  be  the  making  of  a  false 
writing  purporting  to  be  that  of  another ;  it 
may  be  the  alteration  in  some  material  partic- 
ular of  a  genuine  Instrument ;  it  may  be  the 
addition  of  some  material  provision  of  an  in- 
strument otherwise  genuine ;  it  may  be  the  ap- 
pending of  a  genuine  signature  of  another  to 
an  instrument  for  which  it  was  not  Intended. 
The  false  writing  may  purport  to  be  the 
Instrument  of  a  person  or  firm  existing,  or  of 
a  fictitious  person  or  firm.  As  a  general 
rule,  however,  the  writing  falsely  made  must 
purport  to  be  the  writing  of  another  party 
than  the  person  making  it  The  mere  false 
statement  or  implication  of  a  fact  not  having 
reference  to  the  person  by  whom  the  instru- 
ment is  executed  will  not  constitute  the 
crime.  It  is  not  the  bare  writing  of  an  In- 
strument In  another's  name  without  his 
privity,  but  the  giving  it  a  false  appearance 
of  having  been  executed  by  him,  whlcn 
makes  a  man  guilty  of  forgery.  1  Hawk.  c. 
70,  S  5.  And  so  where  one  in  the  presence  of 
the  payee  signs  to  a  note  the  name  of  the 
firm  of  wliich  he  Is  known  not  to  be  a  mem- 
ber, representing,  however,  that  he  has  au- 
thority to  sign  such  name,  which.  In  fact,  he 
has  not,  such  false  pretense  will  not  consti- 
tute the  signing  of  the  note  a  forgery.  Com- 
monwealth y.  Baldwin,  77  Mass.  (11  Gray) 
197,  199,  71  Am.  Dec  703. 

According  to  the  ordinary  and  proper 
meaning  of  the  word  "forgery"  "as  applied  to 
a  note  or  other  Instrument  in  writing,  we  al- 
ways understand  one  that  is  counterfeit  and 
not  genuine;  an  instrument  by  which  some  one 
has  attempted  to  imitate  another's  personal 
act,  and  by  means  of  such  Imitation  to  cheat 
and  defraud,  and  not  the  doing  of  something 
in  the  name  of  another  wliich  does  not  pro- 
fess to  be  the  other's  personal  act,  but  that  of 
the  doer  thereof,  who  claims  by  the  act  itself 
to  be  authorized  to  obligate  the  Individual 
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/or  whom  he  assumes  to  act"    State  v.  Will- 
son,  9  N.  W.  28.  29.  28  Mimi.  52. 

Forgery  necessarily  implies  that  a  writ- 
ing be  made  which  shall  bear  and  purport  to 
be  something  which  it  is  not  in  fact,  or  that 
a  writing  be  so  changed  or  altered  that  it 
shall  not  be  or  purport  to  be  that  which  it 
was  designed  to  be.  A  writing  or  instrument 
which  may  be  the  subject  of  forgery  must 
generally  be  or  purport  to  be  the  act  of  an- 
other, or  it  must  at  the  time  be  the  property 
of  another,  or  it  must  be  some  writing  or 
instrument  under  which  others  have  ac- 
quired some  rights  or  have  become  liable  in 
a  certain  way,  and  which  rights  and  liabili- 
ties are  sought  to  be  affected  or  changed  by 
the  alteration  without  their  consent  State 
V.  Young,  46  N.  H.  260,  267,  88  Am,  Dec.  212. 

Slfl^nins  flotitious  name. 

Forgery  may  be  committed  by  the  false 
making  of  a  written  instrument  in  the  name 
of  a  fictitious  person.  Thompson  v.  State,  49 
Ala.  16,  18;  State  y.  Wheeler,  25  Pac.  894, 
395,  20  Or.  192,  10  U  B.  A.  779.  28  Am.  St 
Rep.  119;  People  v.  Warner,  62  N.  W.  405, 
406,  104  Mich.  337;  People  v.  Van  Alstine, 
23  N.  W.  594,  595,  57  Mich.  69;  Adkins  v. 
State,  56  S.  W.  63,  64,  41  Tex.  Or.  B.  577; 
Hocker  v.  State.  30  S.  W.  783,  784,  34  Tex. 
Or.  B.  359,  53  Am.  St  Bep.  716;  Randolph 
V.  State,  91  N.  W.  356,  357,  65  Neb.  520. 

Similarity  of  names. 

A  man  may  be  guilty  of  forgery  by  mak- 
ing a  false  deed  or  instrument  in  tiis  own 
name  if  the  note  is  placed  upon  the  instru- 
ment with  the  fraudulent  intent  of  throwing 
the  onus  of  the  obligation  upon  another,  and 
of  maklDg  the  writing  purport  to  be  the  writ- 
ing of  another.  A  man  who  forges  another 
name  cannot  excuse  himself  upon  the  ground 
that  the  name  happened  to  be  identical  with 
his  own.  People  v.  Bushing,  62  Pac.  742,  743, 
130  Oal.  449,  80  Am.  St  Bep.  141.  See,  also. 
United  States  y.  Long  (U.  S.)  30  Fed.  678, 
679;  Hocker  v.  State,  30  S.  W.  783,  784.  84 
Tex.  Or.  B.  859.  53  Am.  St  Bep.  716. 

Tmtli  of  matters  as  aff eotins* 

On  the  trial  of  a  defendant  indicted  for 
the  forgery  of  a  deposition  he  offered  to 
show  on  the  cross-examination  of  a  witness 
for  the  state  that  the  facts  stated  in  the 
deposition  were  true,  and  insisted  that  the 
truth  of  such  fact  was  admissible  as  having 
a  tendency  to  show  that  he  was  not  influ- 
enced by  fraudulent  intentions  in  placing  the 
name  of  the  witness,  who  knew  the  truth  of 
the  statements  therein  contained*  to  the 
forged  deposition.  But  it  may  be  ranarked, 
in  reference  to  this  argument  that  it  often 
happens  that  a  litigating  party  may  rely  on 
certain  facts  known  to  exist  by  one  who  can 
be  a  witness,  which,  standing  alone^  might 


establish  the  issue  on  his  part;  but  these 
facts  might  be  essentially  qualified,  or  en- 
tirely controlled,  by  others  equally  within 
the  knowledge  of  the  witness,  or  which  might 
be  affected  in  the  same  manner  by  other  tes- 
timony ;  and  hence  a  motive  to  manufacture 
testimony  without  the  knowledge  of  the  other 
party,  and  thereby  escape  the  effects  of  a 
cross-examination  of  his  own  witness,  and 
the  direct  evidence  of  those  who  might  be 
called  to  testify  in  court  or  give  their  depo- 
sitions in  l)ehalf  of  his  adversary.  State  v. 
Kimball,  50  Me.  409,  415,  416. 

Unsisned  paper. 

Forgery  cannot  happen  in  the  case  of 
an  unsigned  paper.  State  v.  Imboden,  57  S. 
W.  536.  537,  157  Mo.  83  (citing  Whart  Or. 
Law  [10th  Bd.]  S  698).  See,  also,  Anderson 
V.  State,  20  Tex.  App.  595,  596. 

Utterins  forged  papers* 

"Forgery,"  as  used  In  the  treaty  be- 
tween the  United  States  and  Austria-Hun- 
gary, includes  the  crime  of  uttering  forged 
papers.  The  term  "forgery,"  as  used  in  the 
treaty,  so  far  as  our  government  is  con- 
cerned, should  have  its  common-law  defini- 
tion, which  includes  forgery  of  conmiercial 
paper.    In  re  Adutt  (U.  S.)  55  Fed.  376. 

Forgery  Is  one  offense,  and  uttering  a 
forged  instrument  as  genuine,  knowing  it  to 
be  forged,  is  another  and  distinct  crime. 
The  party  might  be  convicted  of  either  with- 
out being  guilty  of  the  other.  Ball  ▼.  State, 
2  S.  W.  462,  465,  48  Ark.  94. 

FOBOERY  IK  THE  SECOND  DEGREE. 

By  Gen.  St.  1894,  $  6692,  forgery  in  the 
second  degree  is  defined  as  follows:  A  per- 
son is  guilty  of  forgery  in  the  second  degree 
who,  with  intent  to  defraud,  forges  an  instru* 
ment  in  writing  being  or  purporting  to  be 
the  act  of  another.  State  v.  Greenwood,  78 
N.  W.  1042,  1043,  76  Minn.  211,  77  Am.  St 
Rep.  632. 

Forgery  is  defined  by  Pen.  Code,  §  511, 
as  follows:  *'A  person  is  guilty  of  a  for- 
gery in  the  second  degree  who,  with  intent 
to  defraud,  forges  a  judgment  roll.  Judg- 
ment order,  or  decree  of  any  court"  Peo- 
ple V.  Oishei,  45  N.  Y.  Supp.  49,  51,  20  Misc. 
Rep.  163. 

FORGERY  IK  THE  THIRD  DEGREE. 

Section  128  of  the  act  relating  to  crimes 
and  punishment  provides  that  every  person 
who,  with  intent  to  injure  or  defraud,  shall 
falsely  make,  alter,  forge,  or  counterfeit  any 
Instrument  or  writing  being  or  purporting 
to  be  the  act  of  another,  by  which  any 
pecuniary  demand  shall  be  or  purport  to  be 
transferred,  created,  increased,  discharged* 
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conveyed,  or  dismissed,  or  by  which  any 
right,  rights,  or  property  whatsoever  shall  be 
or  purport  to  be  transferred,  conveyed,  dis^ 
charged*  Increased,  or  in  any  manner  af- 
fected, the  falsely  making,  altering,  forging, 
or  counterfeiting  of  which  la  not  heretofore 
declared  to  be  a  forgery  in  another  degree, 
shall  on  conviction  be  adjudged  guilty  of 
forgery  in  the  third  degree.  State  v.  Lee,  4 
Pac  653,  665,  82  Kan.  360. 

FOBOEBY  nr  THE  FOUBTH  DEOBEE. 

Bvery  person  who  shall  sell,  exchange, 
or  deliver,  or  offer  to  sell,  exchange,  or  de- 
liver, for  any  consideration,  any  falsely  al- 
tered, forged,  or  counterfeit  instrument  or 
writing  the  forgery  of  which  is  declared  to 
be  a  forgery,  knowing  the  same  to  be  false, 
altered,  forged,  or  counterfeited,  with  in- 
tention to  have  the  same  uttered  or  passed, 
shall  on  conviction  be  adjudged  guilty  of 
forgery  in  the  fourth  degree.  State  v.  Lee, 
4  Pac  653,  655,  82  Kan.  860. 

FORGETFULNESS. 

Failure  to  remember,  entire  forgetful- 
oess  to  act  as  duty  or  interest  requires,  is  so 
closely  allied  to  laches  or  negligence  that  it 
is  difficult,  if  not  impossible,  to  distinguish 
between  them.  Indeed,  forgetfulness  is  de- 
fined as  negligence,  careless  omission;  so 
that,  where  a  party  has  neglected  to  appeal 
by  reason  of  his  f orgetfulness,  it  was  caused 
by  his  own  neglect,  wittiln  the  meaning  of 
the  statute.  Nye  v.  Sochor,  65  N.  W.  854^ 
856,  02  Wis.  40,  53  Am.  St  Rep.  896. 


FORGIVENESS. 

Forgiveness  implies  a  knowledge  of  the 
offense  to  be  forgiven.  Gosser  v.  Qosser,  88 
AtL  1014»  1016b  183  Pa.  499. 


FORK. 

A  small  branch  may  acquire  the  name 
of  **f  ork.'*  Names  thus  acquired  usually  have 
some  adjective  which  completes  their  desig- 
nation. The  expression  *the  fork"  denotes 
in  common  acceptation  the  greatest;  and 
those  inferior  in  kind  are  expressed  by  some 
additional  adjective.  Kendrlck  v.  Dallum,  1 
Tenn.  (1  Overt)  480,  493. 

FORM. 

See  "Amendment  of  Form";  ''Analogous 
Forms";  "Due  Form";  "Matter  of 
Form";  "Ordinary  Form";  "Solemn 
Form." 

Any  form,  see  "Any." 

A  form  is  a  shape  around  which  an 
article  is  molded,  woven,  or  wrapped.    North- 


wood  y.   Dalzell,  Gilmore  &  Lelghton  Go. 
(U.  S.)  100  Fed.  98,  99,  40  O.  a  A.  295. 

To  lower  the  street  and  relay  the  pave- 
ment in  the  same  form  and  of  tlie  same  di- 
mensions, but  on  a  different  level,  is  not  to 
change  "the  form  of  the  pavement,"  witiiin 
the  meaning  of  12  Geo.  Ill,  c.  38»  $  15,  pro- 
viding tliat  no  person  should  alter  the  form 
of  any  pavement  made  by  virtue  of  the  act 
without  the  consent  of  the  conmiissioners. 
Regina  v.  Eastern  Counties  By.  Go,  2  Q.  B. 
569,  578. 

Gen.  Laws,  c.  220,  I  1,  providing  that 
the  probate  courts  may  prescribe  the  "form" 
of  bonds  to  be  given  by  executors,  relates  to 
the  question  whether  the  bond  should  be  a 
Joint  bond  or  several  bonds  by  each.  Cham- 
berlain V.  Anthony,  43  Atl.  646,  21  B.  I.  331. 

Lord  Ooke  says  that  there  are  two  man- 
ner of  forms— forma  verballs,  and  forma 
legalis.  Forma  verballs  stands  on  the  let- 
ters and  syllables  of  the  act;  forma  legalis 
is  forma  essentialis,  and  stands  on  the  sub- 
stance of  the  thing  to  be  done  and  on  the 
sense  of  the  statute.  Smith  v.  Allen,  1  N. 
J.  Eq.  (Saxt)  43,  50,  21  Am.  Dec  33. 

Bev.  St  S  954  [U.  S.  Gomp.  St  1901,  p. 
696],  providing  that  no  summons,  writ,  etc., 
in  civil  causes  in  any  court  of  the  United 
States  shall  be  abated,  arrested,  quashed, 
or  reversed  for  any  "defect  or  want  of  form," 
does  not  include  a  defect  in  a  summons  in 
an  action  for  a  statutory  penalty*  consisting 
of  a  failure  to  indorse  the  summons  with  a 
reference  to  the  statute  under  which  the 
suit  for  penalties  was  brought  Brown  v. 
Pond  (U.  S.)  5  Fed.  31,  40. 

As  used  In  Qen.  St  c  204,  |  8»  providing 
that,  when  the  goods  or  estate  of  any  person 
are  attached,  the  summons  "in  the  form  pre- 
scribed" shall  be  delivered  to  the  defendant, 
or  left  at  his  abode,  means  tliat  it  must  be 
correct,  not  only  so  far  as  the  form  is  giv- 
en, but  the  blanks  in  tliat  form  must  all  be 
properly  filled,  so  as  to  correspond  with  the 
writ  in  the  formal  part  thereof.  It  would 
not  be  "in  the  form  prescribed"  if  the  names 
and  residences  of  the  parties  were  not  prop- 
erly inserted,  or  if  made  returnable  to  a 
wrong  court,  or  at  a  wrong  time,  or  if  it 
was  not  witnessed  by  the  proper  magis- 
trate, properly  dated  and  signed  by  the  clerk 
— ^all  this  being  necessary  to  the  form.  Ken- 
iston  V.  Chesley,  52  N.  H.  564,  566b 

Formality  dlsttiignlslie<i> 

See  "Formality." 

Substaaoe  dlstingvlalied* 

The  distinction  between  "form**  and 
"substance"  in  pleadings  is  stated  as  fol- 
lows in  section  17  of  chapter  9  of  Gould's 
Pleading:  "The  difference  between  matter 
of  form  and  matter  of  substance^  in  gen- 
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era],  under  the  statate  of  Elizabeth,  as  laid 
down  by  Lord  Hobak,  Is  that  that  without 
which  the  right  doth  sufficiently  appear  to 
the  court  is  form,  but  that  any  defect  by 
reason  whereof  the  right  appears  not  Is  a 
defect  in  substance."  In  the  next  section, 
giving  his  own  dehnltion,  the  author  says: 
"If  the  matter  pleaded  be  in  itself  insuffi- 
cient, without  reference  to  the  manner  of 
pleading  it,  the  defect  is  substantial;  but,  if 
the  only  fault  is  in  the  form  of  alleging  it, 
the  defect  is  but  formal."  Plerson  v.  Spring- 
field Fire  &  Marine  Ins.  Ck>.  (Del.)  81  Atl. 
96e,  968,  7  Houst  307. 

FOBM  ANB  MODE  OF  PBOCEEDIKa. 

See,  also,  "Modes  of  Proceeding." 

BeT.  St  H  914,  915,  916  [U.  S.  Comp. 
St  1901,  p.  684],  provide  that  "the  forms,  and 
modes  of  proceeding"  in  common-law  ac- 
tions, etc.,  shall  be  the  same  in  federal  courts 
as  are  provided  in  like  cases  by  the  laws  of 
the  state  in  which  the  court  is  held.  Held, 
that  the  phrase  "forms  and  modes  of  pro- 
ceeding," both  as  used  in  such  act  and  in 
the  act  of  1792,  from  which  it  was  taken,  em- 
braces the  whole  progress  of  the  suit  and 
every  transaction  made  from  its  commence- 
ment to  its  termination,  which  does  not  take 
place  till  the  Judgment  is  satisfied.  United 
States  y.  Sturgls  (U.  S.)  14  Fed.  810,  811. 
See,  also,  Wayman  v.  Southard,  23  U.  S.  (10 
Wheat)  1,  27,  6  L.  Ed.  253. 

The  phrase  "forms  and  modes  of  pro- 
ceedings" in  the  uniformity  of  practice  act, 
does  not  operate  to  impliedly  repeal  special 
provisions  of  the  acts  of  Congress  directing 
the  modes  of  procedure  and  of  service  of  pro- 
cess In  the  federal  courts,  and  therefore  the 
federal  statute  requiring  service  of  process 
by  the  marshal  Is  mandatory,  and  a  service 
by  others  is  invalid,  and  will  not  authorize  a 
default  Judgment.  Schwabacker  ▼.  Beilly 
(U.  S.)  21  Fed.  Cas.  764,  765. 

Evidence  or  conduct  of  trial. 

In  construing  Rev.  St  S  914  [U.  S.  Comp. 
St  1001,  p.  684],  it  was  said  that  the  expres- 
sion "practice,  pleadings,  and  forms  and 
modes  of  proceeding"  is  well  satisfied  with- 
out Including  in  it  the  subject  of  evidence. 
At  all  events,  it  cannot  be  regarded  as  cov- 
ering matters  connected  with  the  subject  of 
evidence,  which  are  regulated  by  specific 
provisions  of  law  found  in  the  same  title 
of  the  same  statute.  Beardsley  v.  Llttell 
(U.  S.)  2  Fed.  Cas.  1178,  1179. 

The  practice,  pleadings,  and  forms  and 
modes  of  proceedings  tu  the  uniformity  of 
practice  act  do  not  apply  to  the  personal 
conduct  and  administration  of  the  Judge  in 
the  discharge  of  his  separate  functions,  and 
therefore  the  refusal  of  the  trial  Judge  to 


allow  the  Jury  to  take  written  instructions 
with  them  to  the  Jury  room  is  not  errone- 
ous, though  permitted  by  the  practice  act  of 
Illinois.  Nudd  v.  Burrows,  91  U.  S.  426,  442, 
23  L.  £d.  286. 

The  phrase  "practice,  pleadings,  and 
forms  and  modes  of  proceeding,"  tu  Rev.  St 
S  914  [U.  S.  Comp.  St.  1901,  p.  684],  provid- 
ing that  the  practice,  pleadings,  and  forms 
and  modes  of  proceeding  in  civil  causes  oth- 
er than  equity  and  admiralty  in  the  federal 
courts  shall  conform  as  nearly  as  may  be 
to  the  ''practice,  pleadings,  and  forms  and 
modes  of  procedure"  existing  at  the  time  In 
the  courts  of  record  of  the  state  within 
which  the  federal  courts  are  held,  does  not 
include  the  mode  of  examination  of  witness- 
es upon  the  stand  in  a  trial,  nor  the  mode 
of  taking  the  deposition  of  a  witness  for  use 
in  the  federal  court  Sage  v.  Tauszky  (U. 
S.)  21  Fed.  Cas.  145. 

Proceedings  after  Jnds^ment. 

Bev.  St  S  914  [U.  S.  Comp.  St  1901,  p. 
684],  cannot  be  construed  to  apply  to  pro- 
ceedings for  the  enforcement  of  Judgments 
as  well  as  to  proceedings  before  the  Judg- 
ments were  rendered,  unless  they  were  pre- 
scribed by  a  law  of  the  state  at  the  time  the 
provisions  of  the  section  took  effect  or,  if 
subsequently  prescribed  by  such  law,  until 
they  had  been  adopted  by  a  general  rule  of 
the  court  Lamaster  v.  Keeler,  8  Sup.  Ct 
197,  200,  123  U.  S.  376,  81  Ix  Ed.  238. 

The  modification  or  suspension  of  a  lien 
of  a  Judgment  is  a  case  embraced  within 
these  general  provisions,  as  an  appeal  in  ac- 
cordance with  the  state  practice.  United 
States  V.  Sturgls  (U.  8.)  14  Fed.  810,  811. 

The  expression  "forms  and  modes  of  pro- 
ceeding" will  include  the  execution  of  pro- 
cess, that  being  a  part  of  the  proceedings 
in  the  suit  Wayman  ▼.  Southard,  28  U.  S. 
(10  Wheat)  1,  27,  6  L.  Ed.  258. 

FOBM  AND  SIMHiITUDE* 

A  plate  is  in  the  form  and  similitude  of 
the  general  Instrument  imitated  if  the  finish- 
ed parts  of  the  engraving  thereupon  resem- 
ble and  conform  to  similar  parts  of  the  gen- 
uine Instrument    Gen.  St  Minn.  1894,  |  6693. 

FOBM  OF  AOTION. 

The  Code  abolishing  forms  of  action 
merely  included  the  difference  in  this  re- 
spect between  actions  at  law  and  suits  in 
equity,  and  provided  a  single  method  of 
pleading.  Exchange  Bank  v.  Ford,  4  Pac. 
746,  760,  7  Colo.  314. 

The  words  "form  of  action"  cannot  be 
construed  to  be  the  meaning  of  the  words 
"nature  of  the  case"  in  a  statute  providing 
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that  it  shall  not  be  deemed  necessary  in  any 
declaration  or  other  pleading  to  lay  the 
venue  in  the  county  in  which  the  action  is 
brought;  nor  to  set  forth  in  any  manner  the 
place  in  which  an  act  is  alleged  to  have  been 
done,  unless  when,  from  the  nature  of  the 
case,  the  place  may  be  material  or  traversa- 
ble. •'What  is  your  form  of  action?"  would 
not  be  answered  by  saying,  "A  tortious  tak- 
ing of  a  horse,'*  any  more  than  the  inquiry, 
"What  is  the  nature  of  your  case?'  would 
be  responded  to  by  saying,  "Replevin."  The 
form  in  which  a  suit  is  brought  and  the  sub- 
ject-matter of  it,  or  its  cause  of  action,  or 
nature  of  its  case^  are  totally  distinct  sub- 
jects. Truaz  v.  Parvis  (Del.)  32  AtL  227, 
228»  7  Houst  330. 

FOBM  OF  INDEBTEDNESS. 

Other  forms  of  indebtedness,  see  **Otbr 


FOBMAI.  DEFEOT. 

Within  the  meaning  of  the  rule  that 
formal  defects  in  an  indictment  may  be 
amended,  the  order  of  arrangement,  the  pre- 
cise words,  unless  particular  words  alone 
convey  the  proper  meaning,  are  formal  mat- 
ters. Judge  Barrett,  in  State  v.  Arnold,  50 
Vt  731,  735,  said:  "It  is  obvious,  without 
illustration,  that  a  defect  that  does  not 
affect  the  merits  of  the  case  or  the  evidence 
necessary  to  be  given  to  maintain  the  indict- 
ment could  be  regarded  as  only  formal." 
The  words,  "contrary  to  the  form,  force,  and 
effect  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dig- 
nity of  the  state,"  are  formal  words,  and 
their  omission  in  one  count  of  an  indict- 
ment is  a  formal  defect  State  ▼.  Amidon, 
2  Atl.  154,  155,  58  Vt  524. 

FOBMAI.  MOBTGAOE* 

A  "formal  mortgage  of  personal  prop- 
erty" is  a  conditional  sale  of  it  as  security 
for  payment  of  a  debt  or  the  performance 
of  some  other  obligation.  The  condition  is 
that  the  sale  shall  be  void  upon  the  perform- 
ance of  the  condition  named.  Gone  v.  Ivin- 
son,  35  Pac.  033,  939,  4  Wyo.  203  (citing 
Jones,  Ghat  Mortg.  S  1). 

FOBMAI.  FABTIES. 

Formal  parties  are  those  who  have  no 
interest  in  the  controversy  between  the  im- 
mediate litigants,  but  have  an  interest  in 
the  subject-matter,  which  may  be  conven- 
iently settled  in  the  suit,  and  thereby  pre- 
vent further  litigation.  They  may  be  par- 
ties or  not,  at  the  option  of  the  complainant 
Chadboume  v.  Goe  (U.  S.)  51  Fed.  479,  480, 
2  G.  C.  A.  327, 


FOBMAUTY. 

See^  also,  "Informality." 

"Formalities,"  as  used  in  Gen.  St  c  203, 
S  30,  providing  that  the  same  "formalities 
shall  be  observed  in  the  taking  of  depositions 
in  perpetual  memory  as  in  other  depositions, 
"means  the  directions  contained  in  previous 
sections  respecting  the  manner  in  which  the 
magistrate  shall  proceed  in  taking  and  the 
deponents  in  giving  other  depositions.  A 
formality  is  a  set  form  or  manner  of  doing." 
Remington  v.  Peckham,  10  R.  L  550,  553. 

"Formalities"  is  not  synonymous  with 
the  word  "form."  If  a  person,  on  being  told 
that  another,  who  had  Just  died,  had  left  a 
will,  shall  ask  in  what  form  this  will  was, 
the  answer  would  at  once  be  "olographic,  a 
nuncupative  will  by  public  act,  a  nuncupative 
will  by  private  act  or  a  mystic  will."  If  he 
were  then  to  ask  whether  all  the  formalities 
required  by  law  in  the  premises  had  been 
fulfilled,  the  person  to  whom  the  question 
was  addressed  would  instantly  knew  and 
recognize  that  this  was  not  a  repetition  of 
the  first,  but  an  entirely  new  and  distinct 
question,  calling  either  for  an  affirmative 
answer  or  for  the  specifying  of  some  partic- 
ular act  or  acts  which  had  been  omitted  or 
illegally  or  improperly  performed.  Succes- 
sion of  Seymour,  48  La.  Ann.  993,  1001,  20 
So.  217,  221. 

FOBMAIXY* 

"Formally,"  as  used  in  a  statute  provid- 
ing that  the  person  against  whom  an  act  un- 
der private  signature  is  produced  is  obliged 
formally  to  avow  or  disavow  his  signature, 
means  solemnly  disavow  his  signature  in 
writing,  signed  by  himself,  and  in  his  own 
proper  handwriting.  Glark's  Ex'rs  t.  Gocb- 
ran  (La.)  3  Mart  (O.  S.)  353,  360. 

FOBMED  DESIGN* 

Formed  design,  as  applied  to  murder.  Is 
of  two  classes,  general  and  special.  The 
former  Is  evidenced  by  carrying  weapons 
likely  to  procure  death,  with  a  previously 
formM  purpose  to  use  them  in  resentment 
of  any  blow  that  may  be  received,  come 
from  what  quarter  it  may.  Such  formed 
design  has  no  particular  person  as  its  object 
It  is  aimed  at  whoever  may  become  an  as- 
sailant Formed  design  special  differs  from 
such  design  general  only  in  the  fact  that 
it  is  aimed  at  and  the  injury  inflicted  on,  a 
particular  person  had  in  view.  Mitchell  y. 
State,  60  Ala.  26,  33. 

The  intentional  taking  of  life  with  a 
deadly  weapon  implies  a  formed  design  to 
take  the  life,  whether  it  be  a  willful,  ma- 
licious, deliberate,  and  premeditated  killing, 
constituting  murder  in  the  first  degree;   or 
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maUdouB  merely,  constltatlng  murder  In  the 
second  degree;  or  without  malice,  constitut- 
ing manslaaghter;  or  whether  the  homicide 
was  excusable  or  Justifiable.  An  instruction, 
therefore,  that  when  one  intentionally  kills 
another  with  a  deadly  weapon  the  law  pre- 
sumes it  was  malicioualy  done,  with  a  form- 
ed design  to  take  life,  unless  the  evidence 
which  proTes  the  killing  shows  the  excuse 
or  extenuation,  was  free  from  error.  Miller 
y.  State,  19  South.  87,  39,  107  Ala.  40.  See, 
also,  Burton  t.  State,  18  South.  284,  289,  107 
Ala.  108. 

The  term  '^formed  design"  has  some- 
times been  deemed  expressive  of  the  willful, 
deliberate,  premeditated  purpose  which  char- 
acterizes murder  in  the  first  degree^  but  in 
more  recent  cases  it  has  been  held  that  such 
meaning  does  not  necessarily  attach  to  the 
term.  So  that  an  instruction  using  such 
term  without  defining  it  is  properly  refused, 
as  likely  to  confuse  the  Jury.  Wilson  y. 
State,  29  South.  569,  572,  128  Ala.  17. 

The  four  elements  necessary  to  consti- 
tute murder  in  the  first  degree  are  all  em- 
braced in  the  words  *f  ormed  design."  Amos 
y.  State,  83  Ala.  1,  8  South.  749,  751,  3  Am. 
St  Rep.  682. 

The  phrase  "formed  design,"  as  employ- 
ed in  the  definition  of  malice  that  it  is  where 
one  with  "formed  design,"  etc.,  means  only 
that  which  fiows  from,  and  is  the  conclusion 
arrived  at  by  the  exercise  of,  the  reasoning 
faculties,  and  hence  the  act  must  be  pre- 
ceded by  deliberation  of  the  mind.  Ake  y. 
State,  30  Tex.  466,  473. 

FORMEDON. 

See  "Writ  of  Pormedon.^* 

FOBMEDON  ZN  THE  BEVEBTEB. 

Formedon  in  the  reverter  lay  at  common 
law  for  the  donor  after  the  failure  of  the  is- 
sue of  the  tenant  in  fee  conditional  at  the 
common  law,  and  under  the  statute  de  donis, 
it  lay  for  the  reversioner  after  the  failure 
of  issue  in  tail.  OmdofT  v.  Turman  (Va.)  2 
Leigh,  200,  242,  21  Am.  Dec.  608  (citing 
Plowd.  235a). 

FORMER. 

2  Bev.  St  p.  139,  c.  8,  tit  1,  |  5,  pro- 
viding that  no  second  or  other  subsequent 
marriage  shall  be  contracted  by  any  per- 
son during  the  lifetime  of  any  former  hus- 
band or  wife,  unless  the  former  marriage 
shall  have  been  annulled  or  dissolved  for 
some  cause  other  than  the  adultery  of  such 
person,  or  unless  such  husband  or  wife  shall 
have  been  finally  sentenced  to  imprisonment 
for  life,  does  not  import  that  the  relation 
still  continues^  or«  on  the  other  hand,  that 


it  bias  ceased.  On  that  point  it' is  silent,  but 
limits  the  inquiry  to  the  dry  fact  whether 
the  person  with  whom  the  pricv  marriage  was 
contracted  still  lives  at  the  time  of  the  sub- 
sequent marriage.  It  cannot  be  construed 
as  though  it  read  "during  the  lifetime  of 
any  husband  or  wife  to  whom  the  party  was 
formerly  married."  So  read,  it  would  or 
might  import  that  the  relation  of  husband 
and  wife  must  still  continue  between  the 
former  husband  and  wife  at  the  time  of  the 
subsequent  marriage.  Qropsey  v.  Ogden,  11 
N.  J.  228,  231. 

Rev.  St  4162,  provides  that  when  the 
relict  of  a  deceased  husband  or  wife  sbaU 
die  intestate  and  without  issue,  possessed  of 
any  real  estate  or  personal  property  which 
came  to  such  intestate  from  any  former  de- 
ceased husband  or  wife,  the  estate  shall 
pass  to  the  children  of  said  deceased  husband 
or  wife.  Held,  that  "any  former  deceased 
husband"  means  any  husband  who  has  de- 
ceased, leaving  a  widow  to  whom  any  real 
or  personal  property  is  passed  by  virtue  of 
the  provisions  of  said  section,  and  is  not  con- 
fined in  its  application  to  cases  where  the 
widow  has  had  two  or  more  husbands  who 
are  deceased.  Anderson  v.  Qilchrlst,  44  Ohio 
St  440,  8  N.  E.  242. 

FOBMEB  AOQUTTTAI.. 

A  plea  of  former  acquittal  will  not  be 
good  unless  the  facts  charged  in  the  second 
indictment  would,  if  they  had  been  estab- 
lished on  the  trial  of  the  first  indictment 
have  sustained  it.  It  is  necessary  that  the 
crime  charged  be  precisely  the  same.  Bums 
y.  People  (N.  Y.)  1  Parker,  Gr.  B.  182,  186. 

A  plea  of  former  acquittal  or  former 
conviction  should  allege  the  proceedings 
which  resulted  in  such  former  acquittal  or 
conviction,  i.  e.,  matter  of  record,  to  wit, 
the  former  Indictment  and  acquittal  or  con- 
viction, and  matters  of  fact  to  wit  the 
identity  of  the  person  acquitted  or  convict- 
ed^ and  of  the  offense  of  which  he  was  ac- 
quitted or  convicted.  Williams  v.  State, 
13  Tex.  App.  285,  286,  46  Am.  Bep.  237. 

FOBHEB  ABJUDIOATION. 

See,  also,  "Bes  Adjudlcata." 

The  rule  is  that  where  a  cause  is  dis- 
posed of  upon  a  demurrer  to  an  answer,  and 
not  upon  its  merits,  it  does  not  constitute  a 
former  adjudication.  It  is  only  where  the 
matter  in  issue  has  been  either  actually  or 
presumptively  denied  that  the  judgment  is 
a  bar  to  another  action.  Beidenkoff  v.  Brazee, 
61  N.  B.  954,  956,  28  Ind.  App.  646. 

In  order  to  constitute  a  former  adjudica- 
tion it  must  aiBrmatiyely  appear  that  the 
matter  in  dispute  was  put  in  issue  and  tried. 
Bckert  v.  Pickel,  13  N.  W.  708,  710,  59  Iowa, 
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545;  Rnsael  t.  Plao^  94  U.  S.  600,  608,  24  L. 
Ed.  214b 

A  former  Itutement,  If  rendered  on  tlie 
merits,  oonstltntes  an  absolute  bar  to  a 
subsequent  action  for  the  same  cause  of 
action  between  the  same  parties.  The  par- 
ties are  concluded  by  the  Judgment  not  only 
upon  all  the  Issues  which  were  actually 
tried,  but  upon  all  issues  which  might  have 
been  tried,  in  the  former  action,  so  that  a 
new  action  for  the  same  cause  of  action  be- 
tween the  same  parties  cannot  be  maintain- 
ed or  defended  on  grounds  which  might  have 
been  tried  and  determined  in  the  former 
action.  Foye  y.  Patch,  132  Mass.  105,  110; 
Cromwell  v.  Sac  County,  94  U.  S.  851,  352,  24 
L.  Ed.  195. 

A  Judgment  constitutes  a  bar  in  a  subse- 
quent action  between  the  same  parties  upon 
a  different  claim  or  cause  of  action  only  as 
to  those  matters  in  Issue,  or  points  contro- 
verted, upon  the  determination  of  which 
the  former  finding  or  verdict  was  rendered. 
Cromwell  v.  Sac  County,  94  U.  S.  351,  852,  24 
L.  Ed.  195. 

A  Judgment,  as  to  all  matters  decided 
thereby,  and  as  to  all  matters  necessarily 
involved  in  the  litigation  relating  thereto, 
binds  and  estops  all  the  parties  thereto  and 
their  privies  in  all  cases  where  the  same 
matters  are  again  brought  in  question.  Such 
is  the  doctrine  of  res  Judicata.  There  is 
also  the  doctrine  of  stare  decisis,  which  is 
of  a  different  nature.  When  a  court  has 
once  laid  down  a  principle  of  law  as  appli- 
cable to  a  certain  state  of  facts,  it  will  ad- 
here to  that  principle  and  apply  it  to  all 
after  cases,  where  the  facts  are  substantially 
the  same,  and  this  it  does  for  the  stability 
and  certainty  of  the  law.  Moore  ▼•  City  of 
Albany,  98  N.  Y.  896,  410. 

FOBMEB  OONVXOTION. 

The  plea  of  former  conviction  Is  not  a 
plea  upon  the  merits.  It  Is  not  an  inquiry 
as  to  anything  that  the  defendant  has  or 
has  not  done,  and  la  not,  therefore,  of  a 
criminal  nature.  It  is  a  collateral  civil  In- 
quiry as  to  what  action  the  court  has  taken 
on  a  former  occasion.  So  distinct  Is  this  col- 
lateral issue  from  the  criminal  inquiry,  that 
it  is  held  that  they  should  be  treated  sepa- 
rately, and  the  sustaining  of  a  plea  of  the 
former  conviction,  which  was  afterwards  set 
aside,  did  not  place  the  defendant  In  Jeop- 
ardy, so  as  to  preclude  a  subsequent  trial 
thereof.  State  ▼.  Ellsworth,  42  S.  B.  699, 131 
N.  C.  773,  92  Am.  St  Rep.  790. 

A  plea  of  former  acquittal  or  "former 
conviction"  should  allege  the  proceedings 
which  resulted  In  such  former  acquittal  or 
conviction,  L  e.,  matter  of  record,  to  wit, 
the  former  indictment  and  acquittal  or  con- 
viction, and  matters  of  fact;  to  wit,  the 


identity  of  the  person  acquitted  or  convicted, 
and  of  the  offense  of  which  he  was  acquitted 
or  convicted.  Williams  t.  States  13  Ter. 
App.  285,  286»  46  Am.  Bep.  287. 

FOBMEB  JEOPABDY. 

See  "Jeopardy.** 

FOBMEB  OWNEB. 

"Former  owner,"  as  used  In  Civ.  Code, 
S  146,  subd.  4,  providing  that,  on  divorce,  if 
a  homestead  has  been  selected  in  the  sepa- 
rate property  of  either.  It  shall  be  assigned 
to  the  former  owner,  would  Include  a  wife 
to  whom  the  homestead  property  had  been 
conveyed  by  a  valid  deed  during  coverture. 
Burkett  ▼.  Burkett,  20  Pac.  715,  718,  78  Cal. 
810,  8  L.  B.  A.  781,  12  Am.  St  Bep.  58. 

The  words  "former  owner,"  within  the 
statute  of  West  Virginia  relating  to  sales 
by  the  state  of  lands  forfeited  or  purchased 
at  tax  sale,  and  aiithorlzing  the  former  own- 
er to  redeem,  embrace  those  who,  in  law, 
would  have  owned  the  lands  upon  the  death 
of  such  owner  if  they  had  not  been  sold  for 
taxes,  or,  if  sold,  had  been  redeemed  within 
the  prescribed  time  after  the  sale  at  which 
the  state  purchased,  and  thus  include  the 
heirs.  Bich  v.  Braxton,  15  Sup.  Ct  1006. 
1016»  158  U.  S.  875,  89  L.  Ed.  1022. 

FOBMEB  TBIAL. 

Code  dv.  Proc.  |  830,  providing  that, 
where  a  party  has  died  since  the  trial  of  an 
action,  decedent's  testimony  taken  or  read 
at  the  former  trial  may  be  given  in  evidence 
at  a  new  trial,  do  not  mean  the  last  trial 
only,  but  any  former  trial  where  evidence 
was  given  by  a  party  since  deceased.  Koeh- 
ler  V.  Schelder,  10  N.  Y.  Supp.  101,  16  Daly, 
235. 

FORNICATION. 

"Fornication"  Is  illicit  sexual  Intercourse 
between  parties  neither  of  whom  are  mar- 
ried. Banks  v.  State,  11  South.  404,  406^  96 
Ala.  78;  State  v.  Dana,  10  Atl.  727,  731,  59 
Vt  614;  People  v.  Barnes,  9  Pac.  532,  534^ 
2  Idaho  (Hash.)  161;  Territory  v.  Whitcomb, 
1  Mont  859,  362,  25  Am.  J>ec  740;  Territory 
▼.  Corbett,  8  Mont  50,  54. 

Fornication  is  the  living  together,  and 
having  carnal  Intercourse  with  each  other, 
or  habitual  intercourse  with  each  other  with- 
out living  together,  of  a  man  and  woman, 
both  being  unmarried.  Oosgrove  v.  State,  37 
Tex.  Cr.  B.  249,  256,  39  &  W.  867,  66  Am.  St 
Bep.  802. 

Illicit  carnal  connection,  unaccompanied 
with  any  facts  which  tend  to  aggravate  it  is 
fornication.  Dinkey  v.  Commonwealth,  17 
Pa.  (5  Harris)  126,  129,  55  Am.  Dec  542. 


FORNICATION 


2915 


FORNICATION 


Fornication  Is  sezna]  Interconne  between 
a  man,  married  or  single,  and  an  nnmarrled 
woman.  Hood  ▼.  State,  56  Ind.  268,  267,  26 
Am.  Rep.  21;  State  y.  Johnson,  69  Ind.  84,  87; 
State  Y.  Chandler,  96  Ind.  691,  598. 

Under  the  act  of  1705,  an  nnmarrled 
person  having  sexual  Intercourse  with  an- 
other Is  guilty  of  fornication  only.  Common- 
wealth Y.  KllweU  (Pa.)  1  Plttab.  255,  259. 

Illicit  Intercourse  between  an  unmar- 
ried man  and  a  married  woman  Is  fornica- 
tion, In  the  man,  and  not  adultery.  Com- 
monwealth Y.  LafEerty  (Va.)  6  Grat  672, 
673. 

Fornication  Is  criminal  connection  had 
between  a  male  and  a  female,  unmarried. 
The  woman,  unless  she  stands  In  relation 
of  marriage  to  the  man  with  whom  she 
may  haye  the  connection,  commits  the  of- 
fense of  fornication,  and  either  the  man 
or  woman  may  commit  the  higher  offense  of 
adultery  in  the  act  The  offense  of  fornica- 
tion is  considered  as  a  minor  offense,  or  a 
minor  grade  of  crime.  Easley  v.  Common- 
wealth (Pa.)  11  Atl.  220.  221. 

Where,  In  a  prosecution  for  fornication. 
It  la  not  proYen  that  either  or  both  the 
parties  were  unmarried,  or  that  they  were 
not  married  to  each  other,  when  occupying 
the  same  room  for  months,  a  conYlctlon  can- 
not be  sustained  under  the  statute  declaring 
that  'fornication  is  the  llYlng  together  and 
carnal  Intercourse  with  each  other,  or  habit- 
ual carnal  Intercourse  with  each  other  with- 
out living  together,  of  a  man  and  woman, 
both  being  unmarried.*'  Wells  y.  State,  9 
Tex.  App.  160. 

Fornication  Is  the  Yolxmtary  sexual  In- 
tercourse of  one  person  with  another.  There 
must  be  Yoluntary  consent  of  the  will  on 
the  part  of  the  one,  but  the  other  party  to 
the  act  may  be  the  victim  of  force  or  fraud, 
or  a  child  so  young  that  the  law  regards  her 
as  Incapable  of  giving  consent  People  v. 
Barnes,  9  Pae.  582,  584^  2  Idaho  (Hash.) 
161. 

When  the  word  "fornication"  Is  used  in 
an  indictment  for  fornication  as  descriptive 
of  the  offense,  it  la  an  allegation  of  Illicit 
Intercourse  of  two  unmarried  persons  of 
different  sexes.  State  v.  Dana,  10  Atl.  727, 
731,  59  Vt  614. 

A  single  act  of  unlawful  sexual  Inter^ 
course  falls  within  the  definition  of  "adul- 
tery" or  "fornication,"  according  as  the  par- 
ty is  married  or  not  State  v.  Brown,  23  N. 
E.  747,  748,  47  Ohio  St  102,  21  Am.  St  Rep. 
790. 

Other  senal  •fPeases  dlstlnsnished. 

In  Bacon's  Abridgment,  "Marriage  and 
Divorce,"   569,   in    distinguishing    between 
fornication  and  aduHery,  It  is  said:  "Fomlca- 
8WD8.ftP.— 58 


tlon  is  unlawful  because  children  are  be- 
gotten without  any  care  for  their  education. 
But  adultery  goes  further.  It  entails  a 
spurious  race  on  a  party,  for  whom  he  la 
under  no  obligation  to  provide."  Hood  v. 
State,  56  Ind.  263,  267,  26  Am.  Rep.  21; 
State  v.  Lash,  16  N.  J.  Law  a  Har.)  880,  888, 
32  Am.  Dec  397. 

Unlawful  sexual  Intercourse  and  open 
unlawful  living  together  of  a  married  man 
and  a  married  woman,  or  where  either  are 
married,  and  thus  have  Intercourse  or  live 
together,  is  adultery;  and  the  same  state 
of  facts  existing  between  unmarried  persons, 
man  and  woman,  is  fornication.  Territory 
v.  Whltoomb,  1  Mont  859,  862,  25  Am.  Rep. 
740. 

By  "fornication"  is  meant  illicit  carnal 
connection;  unlawful  sexual  Intercourse. 
This  unlawful  Intercourse,  unaccompanied 
by  any  circumstances  which  tend  to  aggra- 
vate it,  is  simple  fornication;  and  when, 
as  the  result  of  such  fornication,  a  child  is 
born,  it  is  called  "bastardy."  If  a  man  who 
is  married  is  guilty  of  unlawful  sexual  In- 
tercourse, we  call  it  "adultery"  In  him. 
When  the  act  Is  between  parties  sustaining 
relations  to  each  other  within  certain  degrees 
of  consanguinity  or  affinity,  we  call  it  "in- 
cest" Where  the  female  consents  to  unlaw- 
ful Intercourse  through  fraudulent  acts,  in- 
cluding a  promise  of  marriage,  we  call  it 
"seduction."  In  each  case  the  essential  act 
which  constitutes  the  crime  Is  fornication. 
People  v.  Rouse,  2  Mich.  N.  P.  209. 

Fornication  is  not  a  common-law  offense, 
and  therefore  both  the  information  and  proof 
under  It  must  conform  to  the  statute  which 
prescribes  the  penalty.  The  commonly  ac- 
cepted legal  meaning  of  fornication  is  illicit 
sexual  connection  between  a  man  and  wo- 
man as  husband  and  wife,  not  being  such. 
By  Rev.  St  |  4580,  when  a  man  commits 
fornication  with  a  single  woman,  both  of 
them  shall  be  punished.  The  offense  la  lim- 
ited to  a  man  and  a  single  woman,  thus 
creating  a  clear  distinction  between  fornica- 
tion and  adultery,  which  latter  crime  can  be 
committed  only  by  a  married  man  or  with  a 
married  woman.  The  crime  of  rape  may  be 
committed  upon  an  unmarried  woman  not 
the  wife  of  the  defendant  The  crime  of 
Incest  can  be  committed  only  with  a  woman 
of  certain  consanguinity  or  relationship  with 
the  man.  The  crimes  of  incest,  adultery,  and 
fornication  differ,  therefore,  only  as  to  the 
persons,  while  the  crime  of  rape  differs  from 
the  other  crimes  against  chastity,  both  as  to 
the  person  and  the  manner  of  sexual  connec- 
tion, as  by  force  and  against  the  will  of 
the  woman.  State  v.  Shear,  8  N.  W.  287,  51 
Wis.  460. 

Adultery  and  fornication,  while  of  the 
same  grade^  are  essentially  different  offenses. 
To  commit  the  former,  one  of  the  parties,  at 
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least,  must  be  at  tbe  time  a  married  person. 
Whether,  if  one  of  the  offenders  be  married, 
and  the  other  single,  the  latter  commits  the 
offense  of  adultery,  or  fornication,  the  au- 
thorities are  not  In  harmony.  The  better 
opinion  seems  to  be  that  in  such  case  the  mar- 
ried offender  is  guilty  of  adultery,  and  the 
unmarried  one  of  fornication.  The  offense 
of  fornication  proper  is  committed  when  nei- 
ther of  the  offending  parties  is  married. 
Buchanan  v.  State,  55  Ala.  154. 

Neither  fornication  nor  adultery  were  in- 
dictable offenses  at  the  common  law;  they 
were  held  to  be  only  private  wrongs,  for 
which  the  aggressor  was  answerable  in  a 
civil  action  for  exemplary  damages;  and  this 
continued  to  be  the  case,  except  for  one 
short  revolutionary  period  of  time  in  Eng- 
land, until  or  own  legislature  made  them  in- 
dictable offenses.  A  married  man  is  not 
guilty  of  adultery  in  having  carnal  connec- 
tion with  an  unmarried  woman.  State  y. 
Lash,  16  N.  J.  Law  (1  Har.)  380,  384,  388,  32 
Am.  Dec  397. 

Connection  with  a  single  woman,  though 
fornication,  was  not  adultery.  State  y.  Has- 
ty, 06  N.  W.  1115. 121  Iowa,  607. 

Fornication  Is  a  misdemeanor  for  which 
an  Indictment  lies.  It  Is  also  a  constituent 
of  incest,  adultery,  seduction  under  a  prom- 
ise of  marriage,  and  rape.  Commonwealth  y. 
Arner  (Pa.)  30  Wkly.  Notes  Cas.  172,  173. 

FORSWORN. 

The  word  •forsworn"  is  applicable  not 
only  to  perjuries  punishable  at  law,  but  also 
to  offenses  of  the  same  description  which  in- 
cur no  temporal  punishment  Tomlinson  y. 
Brittiebank,  4  Bam.  &  A.  630,  632. 

The  word  "forsworn,"  although  in  one 
sense  it  may  import  perjury,  yet  it  does  not 
necessarily  Imply  It,  for  a  person  may  be 
forsworn  without  committing  perjury.  Shee- 
ly  V.  Biggs  (Md.)  2  Har.  &  J.  363,  364,  3  Am. 
Dec.  552;  Deford  v.  Miller  (Pa.)  3  Pen.  & 
W.  103,  106;  Pittsburg,  A.  &  M.  Pass.  Ry. 
Co.  y.  McCurdy,  8  Atl.  230,  232,  114  Pa.  554, 
60  Am.  Rep.  363. 

The  distinction  taken  in  the  English 
books  between  the  words  "forsworn"  and 
"perjured"  must  have  been  founded  on  this: 
that  the  word  "peijured"  Implied  that  the 
false  oath  was  taken  in  a  judicial  proceed- 
ing, whereas  a  man  might  be  forsworn  in 
an  oath  taken  on  some  other  occasion,  when 
it  could  not  amount  to  perjury.  Accordingly, 
when  other  words  are  added,  showing  that 
the  oath  spoken  of  was  taken  in  a  judicial 
court,  the  word  "forsworn,"  with  this  ex- 
planation, has  been  considered  as  Importing 
a  charge  of  perjury,  as  "forsworn  In  the 
civil  court"  has  been  held  to  import  a  charge 
of  peijury,  and  was  "forsworn  before  a  jus- 


tice of  the  peace."    Fowle  y.   Robins,   12 
Mass.  408,  501. 

FORT. 

As  public  use,  see  "Public  Use.'* 

I  "A  fort  is  something  more  than  a  mere 
military  camp,  post,  or  station,  such  as  are 
usually  established  and  occupied  for  a  few 
years  on  the  border  between  new  settle- 
ments and  the  wild  Indian  tribes,  and  implies 
a  fortification,  or  a  place  protected  from  at- 
tack by  some  such  means,  a  moat,  wall,  or 
parapet"  United  States  y.  Tichenor  (U. 
S.)   12  Fed.  415,  424. 

FORTH. 

See  "And  So  Forth";  "OaUed  Forth.'* 

FOBTHOOMIKO  BOND. 

A  forthcoming  bond  is  a  bond  given  for 
the  security  of  the  sheriff,  conditioned  to  pro- 
duce the  property  levied  on  when  required. 
Such  a  bond,  as  the  name  Indicates,  and  as 
It  was  always  considered  when  It  originated 
in  the  early  history  of  the  attachment  law, 
was  simply  to  secure  the  return  to  the  officer 
of  the  identical  property  which  he  had  seized 
under  attachment  In  the  event  the  attach- 
ment was  sustained.  It  ran  to  the  sheriff  or 
other  officer  executing  the  writ,  and  in  such 
case  it  could,  of  course,  be  reasonably  con- 
tended that  the  property  still  remained  in 
custodia  legis.  A  bond  given  under  a  statute 
providing  that  the  defendant  may  at  any 
time  release  any  property  In  the  hands  of 
the  sheriff  by  virtue  of  any  writ  of  attach- 
ment, by  executing  an  undertaking,  and  that 
the  property  shall  be  released  from  the  at- 
tachment and  delivered  to  the  defendant,  is 
not,  in  the  ordinary  acceptation  of  the  term, 
a  forthcoming  bond.  Nichols  v.  Chittenden, 
59  Pac  954,  956,  14  Colo.  App.  49. 

FOBTHWITH. 

"Forthwith"  is  convertible  with  "at 
once"  and  "prompt,"  and,  in  its  ordinary  ac- 
ceptation, means  "at  the  same  point  of  time ; 
immediately ;  without  delay ;  at  one  and  the 
same  time;  simultaneously;  directly."  Lew- 
Is  V.  Hojer,  16  N.  Y.  Supp.  534,  536. 

"Forthwith"  has  a  relative  meaning,  and 
will  imply  a  longer  or  shorter  period,  accord- 
ing to  the  nature  of  the  thing  to  be  done; 
usually  l>elng  construed  as  meaning  as  soon 
as,  by  reasonable  exertion,  confined  to  the 
object  with  relation  to  which  it  is  used,  that 
object  may  be  accomplished.  Its  meaning,  of 
course,  varies  with  every  particular  case.  In 
matters  of  practice  and  pleading,  it  is  usual- 
ly construed,  and  sometimes  defined  by  rule 
of  court,  to  mean  within  24  houiB.    There 
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are  many  cases  taming  upon  the  qneetion  as 
to  whether  or  not  a  person  was  too  late  in 
complying  with  a  requirement  that  a  thing 
mnst  be  done  ''forthwith/'  but  it  cannot  be 
successfully  contended  that  a  person  is  in  de- 
fault of  such  a  requirement  because  of  doing 
the  required  thing  too  speedily.  Dickerman 
T.  Northern  Trust  Co.,  20  Sup.  Ct  311,  315, 
176  U.  8.  181,  44  L.  Ed.  423. 

Id  Blackiston  ▼.  Potts  (Pa.)  2  Miles, 
«88,  it  is  said  that  ''forthwith"  means  'Vith 
convenient  speed  and  diligence."  The  term 
is  relative.  Bvery  case  must  be  governed  by 
its  own  circumstances.  It  is  easy  to  imagine 
many  things  which  would  excuse  a  few  days' 
delay.  McLain  v.  Warren,  8  Pa.  Dlst  B. 
585,580. 

The  word  -forthwith,"  in  Code  Civ. 
Proc.  §  491d,  providing  that  a  copy  of  the 
appraisement  of  real  estate  to  be  sold  at 
Judicial  sale  shall  be  forthwith  deposited  in 
the  office  of  the  clerk  of  the  proper  court, 
means  "Immediately ;  without  delay ;  direct- 
ly." Regard  may  be  had  to  the  nature  of  the 
act  to  be  performed.  Chadron  Loan  &  Bldg. 
Ass'n  V.  O'Linn,  05  N.  W.  358,  2  Neb.  (Unof.) 
246  (citing  Burkett  v.  Clark,  46  Neb.  466,  64 
N.  W.  1113). 

The  word  "forthwith,"  In  Tayl.  St  p. 
3(S8,  §  76,  providing  that  if  a  town  treasurer 
shall  refuse  to  serve,  or  if  his  office  shall  be- 
come vacant,  the  town  supervisors  shall 
forthwith  appoint  a  treasurer,  does  not  re- 
quire the  board  to  act  on  the  very  day  when 
the  time  for  the  treasurer-elect  to  qualify 
expires  without  his  having  done  so,  especial- 
ly where  he  has  up  to  that  day  manifested 
an  intention  to  serve.  Supervisors  of  Omro 
V.  Kaime,  39  Wis.  468,  475. 

Where  the  statute  makes  it  an  attorney's 
duty  to  declare  forthwith  the  place  of  abode 
of  plaintiff,  a  failure  to  declare  for  nearly  six 
months,  or  for  any  period  longer  than  the 
"quarto  die  post,"  which  of  old  was  the  latest 
day  of  indulgence,  may  be  regarded  as  a  re- 
fusal to  declare.  Whitney  v.  Merchants' 
Nat  Bank,  40  N.  J.  Law  (11  Vroom)  481,  483. 

As  immediately. 

As  used  in  Laws  1882,  p.  145,  providing 
that,  in  case  of  objections  made  to  any  evi- 
dence offered  in  a  cause,  the  matter  objected 
to,  and  the  grounds  of  objection  and  the  rul- 
ings of  the  court  thereon,  should  be  forth- 
with reduced  to  writing  and  certified  by 
the  Judge,  etc,  "forthwith"  means  immedi- 
ately; without  delay.  Whittemore  v.  Smith, 
50  Ck>mL  376,  379. 

The  phrase  "due  and  payable  forthwith 
out  of  the  property  transferred,"  in  Transfer 
Tax  Law,  S  222,  providing  that  all  taxes  im- 
posed by  the  article  shall  be  due  and  payable 
at  the  time  of  the  transfer,  except,  etc.,  does 
not  necessarily  mean  that  the  property  trans- 


ferred shall  be  immediately  appraised  and 
assessed  In  cases  where  the  clear  market 
value  cannot  be  ascertained  or  determined. 
Nor  does  it  mean  that  the  taxes  shall  be  due 
and  payable  forthwith,  out  of  the  property 
transferred,  before  the  property  transferred 
is  appraised,  and  the  amount  of  the  taxes  as- 
certained and  determined.  In  the  case  at 
bar  the  clear  market  value  of  the  property 
transferred  was  incapable  of  being  ascer- 
tained until  the  death  of  a  certain  person, 
and  it  was  held  that  the  property  was  not 
taxable  until  its  value  could  be  determined. 
In  re  Babcock's  Estate,  75  N.  Y.  Supp.  926, 
928,  87  Misc.  Rep.  445. 

As  in  reasofliable  time. 

Forthwith  means  within  a  reasonable 
time.  Lincoln  v.  Field,  16  S.  W.  288,  290,  54 
Ark.  471;  Pennsylvania  R.  Co.  v.  Reichert 
58  Md.  261,  275;  Pittsburg,  V.  &  C.  Ry.  CJo. 
V.  Commonwealth,  101  Pa.  192,  196. 

The  construction  given  generally  by  the 
courts  to  the  words  "immediately"  and 
"forthwith,"  whether  they  occur  in  contracts 
or  in  statutes,  is  that  the  act  referred  to 
should  be  performed  within  such  convenient 
time  as  is  reasonably  requisite.  Martin  v. 
Pifer,  96  Ind.  245,  248. 

Within  the  provisions  of  Laws  1890,  c. 
84,  §  3,  providing  that  certain  persons  shall 
open  the  returns  of  elections  made  to  the 
Secretary  of  State,  and  shall  forthwith  pro- 
ceed to  ascertain  the  number  of  votes  given 
to  the  different  persons  for  said  office,  the 
expression  "forthwith"  means  that  the  can- 
vass must  be  completed  within  such  reason- 
able time  as  is  required  to  perform  the  duty 
enjoined  upon  the  canvassers,  namely,  to  can- 
vass all  the  voters  from  all  the  counties  of 
the  state,  as  shown  upon  the  face  of  the  ab- 
stract deposited  in  the  office  of  the  county 
auditor.  And  hence  such  board  was  entitled 
to  wait  until  legal  and  proper  returns  had 
been  made.  Woods  v.  Sheldon,  69  N.  W.  602, 
605,  9  S.  D.  392. 

A  covenant  whereby  the  covenantors 
agreed  to  sell  a  certain  vessel  "forthwith  as 
soon  as  may  be,  for  the  largest  sum  that  we 
can  reasonably  obtain,"  allows  a  reasonable 
latitude  as  to  the  time  and  manner  of  mak- 
ing the  sale.  Adams  v.  Foster,  59  Mass.  (5 
Cush.)  156,  157. 

The  term  "forthwith,"  in  a  statute  pro- 
viding that  a  clerk  perform  a  duty  forthwith, 
means  no  more  than  that  he  must  act 
promptly  and  with  a  reasonable  dispatch; 
and,  where  the  work  required  to  be  done  is  ef 
such  a  nature  that  it  cannot  be  done  instant- 
ly, no  rights  will  be  lost,  provided  the  work 
is  done  within  a  reasonable  time.  Faivre  v. 
Manderscheid,  90  N.  W.  76,  78,  117  Iowa,  724. 

"Forthwith,"  as  used  in  Code,  I  401d, 
requiring  an  appraisement  of  real  estate  to 
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be  filed  with  the  clerk  forthwith,  means  as 
soon  as,  with  reasonable  dispatch  in  the  ordi- 
naty  course  of  business,  it  can  be  done ;  and 
the  fact  that  the  copy  of  the  appraisement 
was  not  filed  until  the  fourth  day  following 
the  one  on  which  it  was  made,  does  not,  of 
Ltself,  show  that  the  sherlfT's  return  that  he 
liled  it  forthwith  is  incorrect.  Hubbard  v. 
Hennessey,  90  N.  W.  220,  2  Neb.  (Unof.)  816. 

In  considering  the  meaning  of  the  word 
"forthwith,"  as  used  in  Rev.  St  art  3328, 
providing  that  a  chattel  mortgage  shall  be 
deposited  and  filed  with  the  county  clerk, 
the  court,  in  Hackney  v.  Schow,  53  8.  W. 
713,  21  Tex.  Civ.  App.  613,  says:  "The  term 
is  an  Imperative  one,  and  certainly  admits 
of* no  unnecessary  delay.  Mr.  Webster  de- 
fines the  term  as  meaning  immediately; 
without  delay;  directly.  Bouvier:  as  soon 
as  the  thing  may  be  done  by  reasonable  ex- 
ertion confined  to  that  object.  Indeed,  as  was 
said  by  our  Supreme  Court  by  Chief  Justice 
Gaines,  in  the  case  of  Baker  v.  Smelser,  88 
Tex.  26;  29  S.  W.  877,  83  L.  R.  A.  163,  the 
term  has  been  too  often  construed  to  require 
discussion.  It  will  be  sufficient  to  say  that 
in  the  case  cited  the  term,  as  used  in  our 
chattel  mortgage  statute,  was  defined  to 
mean  with  all  reasonable  diligence  and  dis- 
patch." Austin  V.  Welch,  72  a  W.  881,  884, 
31  Tex.  Civ.  App.  626. 

la  ohmaetmr  party* 

"Forthwith,'*  as  used  in  an  agreement 
wherein  plaintiff  covenanted  forthwith  to 
procure  a  vessel  and  stow  on  board  a  certain 
telegraphic  cable,  and  to  rig,  provision,  and 
man  her,  did  not  mean  immediately,  but 
within  a  reasonable  time.  Roberts  v.  Brett 
18  a  B.  661,  674,  86  B.  L.  ft  Eq.  868,  866. 

''Forthwith,"  in  strictness,  means  imme- 
diately; but  &8  used  in  an  agreement  for 
the  hire  of  a  vessel  to  take  a  cargo  on  board 
the  boat  '"forthwith"  allows  a  reasonable 
time  for  preparations  to  be  made  where  the 
vessel  was  not  ready  when  the  contract  was 
made.  Simpson  v.  Henderson,  1  Moody  &  M. 
300. 

la  ooatmot  of  mretyslilp. 

In  Bums'  Ann.  St  1804,  1 1224  (Homer's 
Ann.  St  1887,  S  1210),  providing  that  one 
bound  as  surety  on  a  contract  in  writing, 
upon  which  the  right  of  action  has  accraed, 
may  by  written  notice  require  the  obligee 
forthwith  to  institute  an  action  on  the  con- 
tract "forthwith"  adds  something  to  the 
meaning  of  the  words  with  which  it  is  used 
in  the  statute,  so  that  it  is  not  enough,  there- 
fore, to  simply  require  the  creditor  In  the 
notice  to  institute  an  action  upon  the  con- 
tract but  some  form  of  words  must  be  used 
which  will  be  equivalent  to  the  requirement 
forthwith  to  institute  an  action  on  the  con- 
tract McMlllin  V.  Deardorff,  48  N.  E.  233, 
18  Ind.  App.  428. 


la  ooTeamats  to  repair. 

"Forthwith"  means  withtu  a  reasonable 
time  or  without  unnecessary  delay,  so  that  a 
landlord,  under  a  covenant  in  a  lease  to 
make  repairs  forthwith  after  notice  of  dam- 
age, must  proceed  with  proper  diligence  to 
do  whatever  \a  necessary  to  repair  the  in- 
Jury,  and  a  delay  of  nine  days  authorized  the 
tenant  to  abandon  the  premises.  Nimmo  v. 
Harway,  60  N.  Y.  Supp.  686»  687,  28  Misc. 
Rep.  126. 

"Forthwith,"  as  used  in  a  covenant  pro- 
viding that  the  premises  shall  forthwith  be 
put  into  complete  repair,  does  not  mean  any 
specific  time,  but  allows  a  reasonable  time 
therefor.  Pittman  ▼•  Sutton.  9  Gar.  &  P. 
706. 

la  demond  for  aooovat. 

A  demand  for  an  account  fbrthwith  Is 
not  the  same,  in  substance  and  effect  as  a 
demand  for  an  account  within  16  days,  nor 
a  demand  without  naming  a  time  for  com- 
pliance, but  leaving  it  to  be  complied  virith 
within  the  statutory  period.  Green  y.  Kel- 
ley,  24  Atl.  133,  134,  64  Vt  300. 

la  ezeeation  of  award* 

An  award  directing  A.  and  B.  to  forth- 
with execute  certain  reconveyances  to  C,  and 
that  C.  forthwith  execute  indemnities  and 
releases  to  A.  and  B.,  means  in  the  latter 
case  as  soon  as  A.  and  B.  have,  by  their  ex- 
ecution of  the  reconveyances,  put  themselves 
in  a  position  to  call  for  the  execution  of  the 
indenmities.  Boyes  y.  Bluck.  13  C.  B.  662, 
672. 

la  iasaraaoe. 

"Forthwith,"  as  used  in  an  insurance 
policy  requiring  proof  of  loss  to  be  giv^i 
forthwith,  means  witliin  a  reasonable  time, 
considering  the  circumstances  of  each  case, 
and  is  to  be  determined  by  the  Jury.  Grif- 
fey V.  New  York  Cent  Ins.  Co.,  100  N.  Y. 
417,  421,  3  N.  B.  309,  63  Am.  Rep.  202;  Mc- 
Nally  V.  Phoenix  Ins.  06.,  137  N.  Y.  380.  402, 
33  N.  B.  476;  Carpenter  v.  German- Amer- 
ican Ins.  Co.,  136  N.  Y.  208^  303,  31  N.  B. 
1016;  Solomon  y.  Obntinental  Ins.  Co.,  82 
N.  Y.  Supp.  769,  762,  U  Misc.  Bep.  613; 
Attorney  General  y.  Atlantic  Mut  life  Ins. 
Co.,  3  N.  £.  193,  194,  100  N.  Y.  279;  Brown 
y.  Mechanics'  &  Merchants'  Ins.  Co.,  4  Fed. 
Cas.  411;  Edwards  v.  Baltimore  Fire  Ins. 
Co.  (Md.)  3  Gill,  176;  Hamden  y.  Biilwaukee 
Mechanics'  Ins.  Co.,  41  N.  B.  668^  164  Mass. 
382,  49  Am.  St  Rep.  467. 

The  purpose  of  the  provision  of  an  in- 
surance policy  that  "in  case  of  loss  the  as- 
sured shall  forthwith  give  notice  to  the  secre- 
tary of  the  company"  is  obvious.  It  is  to 
enable  the  insurers  to  inquire  immediately 
into  the  extent  of  the  loss,  and  to  investigate 
for  themselves  the  circumstances  attending 
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the  casualty.    Inland  Ins.  &  Deposit  Oo.  v. 
Stauffer,  33  Pa.  (9  Casey)  400,  402. 

To  give  a  literal  Import  to  the  terms 
"forthwith"  and  "as  soon  as  possible,"  as 
used  in  policies  of  Insurance  requiring  notice 
of  loss  to  he  forthwith  given/ and  proofs  of 
loss  to  be  made  as  soon  as  possible,  would, 
In  almost  every  case  of  loss  by  fire  that  oc- 
curs, deprive  the  insured  of  all  loss  and  in- 
demnity for  the  loss  Incurred;  and  policies 
of  Insurance  against  fire  would,  as  to  the 
Insured,  instead  of  being  contracts  of  indem- 
nity, as  they  profess  to  be,  become  engines  of 
fraud  and  injustice  in  the  hands  of  the  under- 
writers, and  the  recovery  by  the  Insured 
would  be  rarely.  Indeed,  if  ever,  practicable. 
Such  a  construction,  therefore,  has  not  been 
sanctioned  by  courts  of  Justice.  The  true 
meaning  of  those  terms  Is  with  due  diligence, 
or  without  unnecessary  procrastlaatlon  or 
delay,  under  all  the  circumstances  of  the 
case.  Bdwards  v.  Baltimore  Fire  Ins.  Go. 
(Md.)  8  QUI,  176,  187,  188. 

The  word  -forthwith,"  as  used  In  a  pro- 
vision In  a  fire  policy  to  give  notice  forth- 
with in  the  case  of  loss,  does  not  mean  in- 
stantly, but  within  a  reasonable  time.  Solo- 
mon V.  Continental  Fire  Ins.  Co.,  55  N.  B. 
279,  280,  160  N.  Y.  595,  46  L.  R.  A.  682,  78 
Am.  St  Rep.  707;  Phoenix  Ins.  Oo.  v. 
Ooomes,  20  8.  W.  900,  14  Ky.  Law  Rep.  603. 

The  word  "forthwith,"  in  an  Insurance 
policy  requiring  notice  of  loss  to  be  given 
f6rthwlth,  means  within  a  reasonable  time. 
Pennypacker  v.  Capital  Ins.  Co.,  45  N.  W. 
408,  80  Iowa,  56,  8  U  R.  A.  236,  20  Am.  St 
Rep.  395. 

The  term  "forthwith,"  In  an  Insurance 
policy  providing  that  the  Insured  shall  give 
notice  of  loss  forthwith,  is  to  be  construed 
as  meaning  within  a  reasonable  time.  Jas. 
S.  Kirk  &  Co.  v.  Ohio  Valley  Ins.  Co.  (Ohio) 
6  Wkly.  Law  Bui.  200. 

May,  In  his  work  on  Insurance  (volume 
2,  §  462),  says:  "If  the  notice  be  required  to 
be  forthwith,  or  as  soon  as  possible,  it  will 
meet  the  requirement  If  given  with  due  dili- 
gence, under  the  circumstances  of  the  case, 
and  without  unnecessary  and  unreasonable 
delay."  Munz  v.  Standard  Life  &  Accident 
Ins.  Co.,  72  Pac  182,  183,  26  Utah,  69,  62 
L.  R  A.  485. 

As  used  in  a  policy  of  insurance  requir- 
ing that  notice  of  a  loss  by  fire  be  forthwith 
given  to  the  company,  "forthwith"  means 
without  unnecessary  delay,  and  notice  must 
be  given  with  due  diligence  under  the  circum- 
stances of  the  case.  In  an  action  on  such  a 
policy  an  averment  that  notice  was  given 
forthwith  is  therefore  equivalent  to  the  aver- 
ment that  the  notice  was  given  with  due  dili- 
gence under  the  circumstances  of  the  case, 
and  it  was  only  necessary  that  the  proof 
should  sustain  such   averment     St   Louis 


Ins.  Co.  ▼.  Kyle,  11  Mo.  278,  289,  49  Am. 
Dec  74. 

The  true  meaning  of  the  requirement  in 
a  policy  that  a  sworn  statement  of  the  loss 
shall  be  returned  forthwith  Is  that  a  state- 
ment shall  be  sent  in  as  soon  as  the  exercise 
of  reasonable  diligence  will  enable  the  as- 
sured to  send  it  Parker  v.  Middlesex  Mut 
Assur.  Co.,  61  N.  B.  215,  179  Mass.  528: 
Cook  V.  North  British  &  Mercantile  Ins.  Co., 

66  N.  B.  597,  598.  183  Mass.  50. 

The  term  "forthwith"  ■  in  a  policy  of  in- 
surance, used  in  connection  with  giving  no- 
tice to  the  underwriter  of  the  occurrence  of 
a  loss  by  fire,  is  not  to  be  taken  literally, 
but  as  meaning  with  due  diligence,  or  with- 
out unnecessary  proscrastination  or  delay, 
under  the  circumstances.  Edwards  v.  Balti- 
more Fire  Ins.  Co.  (Md.)  8  Gill,  176,  187; 
PhUlips  V.  Protection  Ins.  Co.,  14  Mo.  220, 
223. 

The  word  "forthwith,"  In  a  fire  policy 
requiring  the  giving  of  notice  of  loss  forth- 
with, must  be  construed,  when  considered  in 
connection  with  the  purpose  for  which  it  is 
required,  to  mean  immediately  or  within  a 
reasonable  time;  and,  in  the  absence  of  cir- 
cumstances excusing  a  delay,  the  rule  which 
has  been  adopted  in  regard  to  bills  of  ex- 
change, 1.  e.,  on  the  same  day.  If  in  the  same 
town,  or  else  by  the  next  mail,  would  seem 
to  furnish  a  fit  analogy.  Whltehurst  v.  North 
Carolina  Mut  Ins.  Co.,  62  N.  C.  438,  436,  78 
Am.  Dec.  246. 

The  settled  rule  in  all  cases,  however, 
is  to  construe  such  requirements  liberally  in 
favor  of  the  assured,  and  strictly  against  the 
Insurer.  Central  City  Ins.  Co.  v.  Gates,  6 
South.  88,  84,  86  Ala.  558,  11  Am.  St  Rep. 

67  (citing  Piedmont  &  A.  Life  Ins.  Oo.  v. 
Young,  58  Ala.  476,  29  Am.  Rep.  770;  Ala- 
bama Gk>ld  Life  Ins.  Co.  v.  Johnston,  80  Ala. 
467,  2  South.  125,  59  Am.  Rep.  816). 

"Forthwith,"  as  used  In  a  contract  of 
Insurance  requiring  notice  of  loss  to  be  given 
forthwith,  has  been  held  by  the  great  weight 
of  authority  to  mean  that  due  diligence  and 
reasonable  effort  must  be  exercised  on  the 
part  of  the  insured  In  giving  the  notice. 
Woodmen's  Ace  Ass'n  v.  Pratt  87  N.  W. 
546,  549,  62  Neb.  673,  55  L.  R.  A.  291,  89  Am. 
St  Rep.  777;  Konrad  v.  Union  Casualty  & 
Surety  Co.,  21  South.  721,  722,  49  La.  Ann. 
636;  Bennett  v.  Lycoming  County  Mut  Ins. 
Co.,  67  N.  Y.  274;  New  York  Cent  Ins.  Co. 
V.  National  Protection  Ins.  Co.  (N.  Y.)  20 
Barb.  468,  475;  Inman  v.  Western  Fire  Ins. 
(Do.  (N.  Y.)  12  Wend.  452,  460;  Brown  v. 
London  Assur.  Ck)rp.  (N.  Y.)  40  Hun,  101, 
104;  Scammon  v.  CJermania  Ins.  Co.,  101  111. 
621,  624;  Peoria,  Marine  &  Fire  Ins.  Co.  v. 
Lewis,  18  111.  (8  Peck)  553,  561;  Fisher  v. 
Crescent  Ins.  Co.  (U.  S.)  33  Fed.  544,  547; 
West  Branch  Ins.  C^.  v.  Helfensteln,  40  Pa. 
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(4  Wright)  289,  298,  80  Am.  Dec.  678;  Ed- 
wards V.  Lycoming  County  Mnt  Ins.  Co.,  75 
Pa.  (25  P.  F.  Smith)  378,  380;  Rines  v.  Ger- 
man Ins.  Co.,  80  N.  W.  839,  840,  78  Minn. 
46;  Donahue  v.  Winsor  County  Mut  Fire 
Ins.  Co.,  56  Vt  374,  378;  St  Louis  Ins.  Co. 
V.  Kyle,  11  Mo.  278,  289,  49  Am.  Dec.  74; 
Phillips  V.  Protection  Ins.  Co.,  14  Mo.  220, 
223 ;  Provident  Life  Ins.  &  Iny.  Co.  t.  Baum, 
29  Ind.  236,  241« 

Same— Before  rait. 

Where  a  policy  requires  written  notice 
of  loss  to  be  given  forthwith,  it  is  sufBlcient 
to  render  the  company  liable  if  notice  is 
given  before  suit  is  instituted.  Phoenix  Ins. 
Co.  V.  Coomes,  13  Ky.  Law  Rep.  238;  Steele 
V.  German  Ins.  Co.,  93  Mich.  81,  53  N.  W. 
514.  18  L.  R.  A.  85. 

Same— One  to  ten.  dmjm* 

A  notice  given  the  next  morning  after 
the  fire  is  given  forthwith.  Fisher  v.  Crescent 
Ins.  Co.  (U.  S.)  33  Fed.  544^  547;  Hovey  v. 
American  Mut  Ins.  Co.,  9  N.  Y.  Super.  Ct 
(2  Duer)  554. 

A  notice  given  within  two  days  after 
the  loss  was  given  forthwith.  Peoria  Marine 
&  Fire  Ins.  Co.  v.  Lewis,  18  111.  553,  561. 

Notice  of  loss  to  the  agent  of  the  in- 
surer, through  whom  the  policy  was  pro- 
cured, two  days  after  its  occurrence,  such 
agent  at  once  notifying  the  company,  is  a 
substantial  compliance  with  a  condition  that 
the  insured  should  forthwith  give  notice  to 
the  general  agent  Brink  v.  Hanover  Fire 
Ins.  Co.,  70  N.  Y.  593. 

The  giving  of  notice  within  five  days 
after  the  fire  was  held  a  sulficient  compli- 
ance with  the  condition.  West  Branch  Ins. 
Co.  V.  Helfenstein,  40  Pa.  (4  Wright)  28&- 
298.  80  Am.  Dec.  573. 

A  requirement  in  a  fire  policy  that  no- 
tice of  loss  be  given  forthwith  was  held  not 
to  be  satisfied  by  the  giving  of  notice  five 
days  after  the  fire,  when  the  office  of  the 
company  was  only  distant  six  miles  from 
the  place.  Roumage  v.  Mechanics'  Fire  Ins. 
Co.,  13  N.  J.  Law  (1  J.  S.  Green)  110,  113. 

A  notice  of  loss  is  given  forthwith,  with- 
in the  meaning  of  a  fire  policy  requiring 
such  notice,  when  the  fire  occurs  on  the  15th 
of  June,  and  insured  knows  thereof  on  the 
18th,  and  sends  notice  to  the  insurer  by  mail 
on  the  23d.  New  York  Cent  Ins.  Co.  v.  Na- 
tional Protection  Ins.  Co.  (N.  Y.)  20  Barb. 
468,  475. 

In  an  accident  insurance  policy  requir- 
ing notice  forthwith  of  any  accident,  the 
meaning  of  the  term  "notice  forthwith"  de- 
pends on  the  particular  circumstances  of 
each  case;  it  being  held  that  six  days'  de- 
lay was  noncompliance  with  a  requirement 


for  notice  forthwith.    Railway  Pass.  Aasor. 
Co.  ▼.  BurweU,  44  Ind.  460,  464. 

Same-JLieM  tbaa  20  days. 

A  delay  of  11  days,  unexcused,  was  a 
breach  of  a  requirement  to  give  notice  of  a 
fire  forthwith.  Trask  v.  State  ITire  &  Ma- 
rine Ins.  Co.,  29  Pa.  (5  Casey)  198,  72  Am. 
Dea  622. 

A  notice  of  loss  to  a  fire  insurance  com- 
pany 12  days  thereafter,  under  a  policy  re- 
quiring the  giving  of  such  notice  forthwith, 
will  not  work  a  forfeiture  of  the  rights  of 
the  insured,  if  It  appears  that  no  harm  has 
been  caused  by  tlie  delay,  and  the  company 
did  not  at  any  time  intend  to  pay  the  loss. 
Capital  Ins.  Co.  v.  Wallace,  31  Pac  1070, 
50  Kan.  453. 

Under  Rev.  St  1881,  §  8770,  which  makes 
conditions  inserted  in  policies  Issued  by  for- 
eign insurance  companies,  requiring  notice 
of  loss  to  be  given  forthwith  or  within  less 
than  5  days»  null  and  void,  the  insiured  must 
use  reasonable  diligence  in  giving  notice  of 
loss;  and  15  days  was  a  reasonable  time 
within  which  to  give  the  notice.  Germanla 
Fire  Ins.  Co.  y.  Deckard,  3  Ind.  App.  361,  28 
N.  E.  868.  It  was  held  that  18  days  was  not 
an  unreasonable  time,  under  the  circumstan- 
ces. Rines  V.  German  Ins.  Co.,  80  N.  W.  839, 
840,  78  Minn.  46.  Eighteen  days  was  held  to 
be  too  long.  Edwards  v.  Lycoming  County 
Mut  Ins.  Co.,  75  Pa.  (25  P.  F.  Smith)  878, 
380. 

Same— Ii«ss  tliaa  30  days* 

A  delay  of  20  days,  in  the  absence  of  cir- 
cumstances excusing  the  failure  to  give  no- 
tice, is  too  long.  Whiteburst  v.  North  Car- 
olina Mut  Ins.  Co.,  52  N.  C.  433,  435^  78 
Am.  Dec  ;246. 

A  notice  given  in  20  days  is  within  time, 
especially  as  the  company  could  not  attend 
to  the  loss  then  on  account  of  press  of  busi- 
ness. Phillips  ▼.  Protection  Ins.  Co.,  14  Mo. 
221,  223. 

It  was  held  to  be  a  question  for  the  Jury 
whether  a  notice  given  in  22  days  was  a 
compliance.  Donahue  y.  Windsor  County 
Mut  Fire  Ins.  Co.,  56  Vt  374,  37a 

Written  notice  on  the  twenty-sixth  day 
after  the  loss  held  to  be  in  sufficient  time, 
where  oral  notice  was  given  the  next  day 
or  two  after  the  fire,  and  the  insured  did 
not  know  that  an  additional  notice  was  nec- 
essary. Bennett  v.  Lycoming  County  Mot 
Ins.  Co.,  67  N.  Y.  274. 

Same— Fifty  days  or  less. 

A  notice  given  the  2d  of  April,  when 
the  loss  was  on  the  23d  of  February,  was 
not  given  forthwith.  Inman  v.  Western  Fire 
Ins.  Co.  (N.  Y.)  12  Wend.  452,  400. 
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A  delay  of  48  days  held  not  to  be  a  rea- 
sonable time.   Brown  y.  London  Assur.  Corp., 

10  Hun,  101. 104. 

An  unexplained  delay  of  50  days  in  giv- 
ing notice  of  loss  is  unreasonable,  under  a 
policy  issued  by  a  foreign  insurance  com- 
pany requiring  notice  to  be  given  forthwith, 
thougb  such  requirement  is  invalid  as  to 
such  companies,  under  Rev.  St  1881,  S  3770. 
PickelB  V.  Phcenix  Ins.  Co.,  21  N.  E.  898^ 
001,  119  Ind.  291. 

Making  proof  of  loss  within  53  days  was 
held  to  be  within  a  provision  requiring  proof 
of  loss  to  be  made  forthwith.  Solomon  v. 
Continental  Ins.  Oo.,  82  N.  Y.  Supp.  759,  762, 

11  Misc.  Rep.  518. 

Same— Tour  and  seven  montl&s. 

The  condition  of  a  fire  Insurance  policy 
that  In  case  of  loss  the  insured  shall  forth- 
with give  notice  thereof,  in  writing,  to  the 
company,  is  not  complied  with  where  the 
notice  was  not  given  until  more  than  four 
months  after  the  fire.  McEvers  t.  Lawrence 
(N.  y.)  Hoff.  Ch.  172,  174,  175. 

Under  the  provision  of  a  flre  policy  re- 
quiring notice  of  loss  to  be  given  forthwith, 
due  diligence  is  always  required  under  the 
circumstances  of  each  case.  "The  meaning 
and  purport  of  the  word  'forthwith'  has 
often  been  the  subject  of  Judicial  interpre- 
tation. Courts  have  considered  that  it  con- 
templated reasonable  delay,  but  that  at 
times,  under  certain  circumstances^  beyond 
the  control  of  the  insured,  excuses  were  ad- 
missible to  justify  its  omission.  The  death 
of  the  insured,  his  nonresidence,  his  ab- 
sence, his  ignorance  of  the  fact,  his  confine- 
ment by  an  injury,  his  insanity,. the  refusal 
of  the  insurer  to  surrender  papers,  have  been 
accepted  as  sufiElcient  justifications  for  de- 
lays of  notice  and  preliminary  proof.  Un- 
der the  requirement  that  notice  shall  forth- 
with be  given,  it  has  been  held  a  delay  of 
(5,  11,  18,  20  days,  or  a  month,  6  weeks,  4 
months,  was  fatal."  Thus  a  notice  of  loss 
given  more  than  seven  months  after  the  fire 
was  held  not  to  have  been  given  forthwith, 
within  the  meaning  of  the  policy,  though  in- 
sured had  been  arrested  for  arson.  McOall 
V.  Merchants'  Ins.  Co.,  33  La.  Ann.  142,  144. 

In  mandatory  orders  or  mles. 

An  order  of  the  court  directing  the  ap- 
pellant to  pay  costs  to  the  respondent  forth- 
with does  not  mean  instanter.  Reg.  v.  Isle 
of  Ely,  5  El.  &  Bl.  489,  495. 

A  writ  of  mandamus  commanding  that 
certain  acts  be  done  forthwith  does  not 
Tiean  tliat  the  act  commanded  to  be  perform- 
ed must  be  performed  instantly,  but  means 
that  the  defendant  must  set  about  the  per- 
formance of  the  matter  commanded  to  be 
performed  promptly,  and  do  whatever  can 


be  done.  President  v.  City  of  Elizabeth,  40 
Fed.  799,  803  (citing  Rex  t.  Commissioners, 
3  Adol.  &  El.  550). 

In  rule  of  court  No.  56,  requiring  the 
report  upon  exceptions  to  be  delivered  to 
the  party  obtaining  the  reference,  who  is 
required  forthwith  to  file  the  same  in  the 
proper  office,  etc.,  "forthwith"  is  not  to  be 
construed  into  a  necessity  of  doing  the  thing 
the  moment  after  delivery,  but  may  be  held 
to  mean  within  24  hours.  Champlin  v. 
Champlin  (N.  Y.)  2  Edw.  Ch.  328.  329. 

A  rule  in  an  action  to  plead  forthwith 
means  as  soon  as  by  reasonable  exertion  it 
may  be  accomplished.  "Forthwith"  has  a 
relative  meaning,  and  will  imply  a  longer 
or  shorter  period,  according  to  the  nature  of 
the  thing  to  be  done.  As  used  in  a  rule  to 
plead  forthwith,  it  should  be  construed  as 
meaning  to  plead  within  24  hours.  Moffat 
V.  Dickson,  3  Colo.  313,  314. 

In  reference  to  offieial  dntles. 

"Forthwith,"  as  used  In  statutes  regu- 
lating official  duties,  has  generally  been 
construed  as  meaning  that  the  duty  is  to  be 
performed  promptly  and  with  all  convenient 
dispatch,  but  this  requirement  is  always 
modified  by  the  circumstances  and  the  na- 
ture of  the  duty  to  be  performed.  Gunn  v. 
Lauder,  87  N.  W.  999,  1002,  10  N.  D.  389 
(Citing  Anderson  v.  Goff,  13  Pac.  73,  72  Cal. 
65,  1  Am.  St  Rep.  34;  Moffat  v.  Dickson,  3 
Colo.  313). 

"Forthwith,"  as  used  In  Code,  art  16, 
§  72,  providing  that  a  copy  of  the  bill,  de- 
cree, and  trustee's  report  of  a  foreclosure 
sale  shall  be  filed  in  the  clerk's  office,  and, 
on  receipt  of  the  copies,  the  clerk  shall  forth- 
with docket  and  index  the  bill  and  other 
proceedings,  means  that  it  should  be  done 
immediately  on  receipt,  and  that  no  delay 
shall  occur  in  giving  notice  to  any  who  may 
need  it  of  the  true  state  of  the  case.  Mur- 
guiondo  V.  Hoover,  18  Atl.  007,  909,  72  Md.  9. 

"Forthwith."  as  used  in  St  17  Geo.  Ill, 
c.  3,  S  2,  providing  that  overseers  of  the  poor 
shall  permit  inhabitants  of  the  parish  to  in- 
spect writs  at  all  seasonable  times,  "and 
shall  upon  demand  forthwith  give  copies  of 
the  same  to  any  inhabitant  of  the  parish," 
does  not  mean  immediately,  but  that  the 
overseer  is  entitled  to  a  reasonable  time  for 
making  them  out.  Spenceley  v.  Robinson,  3 
Bam.  &  O.  658;  Tennant  v.  Bell,  9  Q.  B.  684, 
687. 

Where  a  sheriff's  return  of  a  sale  shows 
that  a  copy  of  the  appraisement  was  forth- 
with deposited  with  the  clerk  of  the  court, 
"forthwith"  means  merely  as  soon  as  with 
reasonable  dispatch,  in  the  ordinary  course 
of  business,  the  filing  could  be  done.  Where 
such  an  appraisement  was  deposited  on  the 
3d   of    February,   the   appraisement   being 
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made  on  the  Hd,  It  was  deposited  forthwith 
after  such  appraisement.  Northwestern  Col- 
lege T.  Shreck,  89  N.  W.  289,  2  Neb.  (Unof.) 
481. 

Ck>de  1878,  |  1925,  proyldlnf  that  when 
any  written  instmment  Is  filed  for  record  the 
recorder  shall  note  thereon  the  day  and  hour 
of  filing  the  same,  and  forthwith  enter  in 
his  entry  book  all  the  particulars  required 
by  the  statute,  means  that  the  entry  can- 
not be  delayed  to  permit  the  doing  of  other 
work,  but  must  be  performed  as  soon  as  it 
can  be  done  with  reasonable  exertion.  The 
diligence  required  is  determined  by  the  na- 
ture of  the  work  and  the  objects  to  be  ac- 
complished by  it,  as  well  as  by  the  circum- 
stances which  affect  the  performance  of  the 
duty.  A  delay  of  16  hours  was  held  to  be 
too  great  First  Nat  Bank  v.  Clements,  64 
N.  W.  197,  198,  87  Iowa,  542. 

la  prooeediacs  oa  arrest. 

Act  1725,  providing  that,  if  a  defend- 
ant exempt  from  arrest  Is  taken  by  any  writ 
of  arrest,  the  court  where  such  writ  is  pend- 
ing shall  forthwith,  on  the  defendant's  mo- 
tion, record  all  further  proceedings,  means 
with  convenient  speed  and  due  diligence; 
and,  where  the  practice  has  been  to  make 
such  motion  before  the  expiration  of  the 
quarto  die  post— the  return  day— it  is  not  to 
be  changed.  Blackiston  ▼•  Potts  (Pa.)  2 
mies,  388,  889. 

la  serrice  of  writs  aad  orders* 

In  2  Hill's  Code  Wash.  |  496,  providing 
that,  when  a  writ  of  execution  is  against 
the  property  of  the  Judgment  debtor,  it  shall 
be  executed  by  the  sheriff  as  follows:  "If 
property  has  been  attached,  he  shall  indorse 
on  the  execution,  and  pay  to  the  clerk  forth- 
with, the  amount  of  the  proceeds  of  sales 
of  property,"  etc.,  "forthwith"  means  after 
he  has  received  the  writ  and  there  must  be 
an  actual  writ  Sabin  t.  Bamett  (U.  8.)  79 
Fed.  947,  960. 

The  word  "forthwith,"  In  the  bankruptcy 
act  of  1867,  S  11,  requiring  the  marshal  to 
forthwith  publish  and  serve  notices  of  the 
meeting  of  creditors,  to  be  held  at  a  time 
and  place  designated  in  the  warrant,  not 
less  than  10  nor  more  than  90  days  after 
the  issuing  of  the  same,  means  as  soon  as 
conveniently  practicable  after  the  issuing  of 
the  warrant;  but  the  entire  statute  is  to  be 
construed  as  requiring  the  publication  to  be 
completed  and  the  notices  served  before  the 
commencement  of  the  period  of  10  days  im- 
mediately preceding  the  return  day  of  the 
warrant    In  re  Devlin,  7  Fed.  Cas.  563,  564. 

"Forthwith,"  as  used  in  an  order  by  a 
court  that  a  copy  of  a  certain  affidavit  and 
order  be  served  on  the  defendants  therein 
forthwith,  means  as  soon  as,  by  reasonable 
exertion  confined  to  the  object,  it  may  be 


accomplished.  Its  meaning,  however,  va- 
ries with  every  particular  case.  Where  it 
appeared  that  the  notice  was  served  at  8 
p.  m.,  but  the  time  of  making  the  order  was 
not  given,  the  court  could  not  hold,  as  a 
matter  of  law,  that;  if  the  order  had  been 
made  at  10  a.  m.,  the  notice  was  served 
forthvdth.  Howell  v.  Howell,  5  Pac  681, 
66  Cal.  390. 

"Forthwith,"  as  used  in  Rev.  Laws,  ft 
1348,  requiring  a  writ  of  habeas  corpus  to  be 
returnable  forthwith,  should  be  construed  to 
include  a  writ  made  returnable  the  first 
secular  day  after  its  issue.  State  v.  Ferry, 
18  AU.  451,  452.  61  Vt  624. 

"Forthwith,"  as  used  in  a  summons  re- 
turnable forthwith,  is  satisfied  by  the  serv- 
ice of  the  summons  on  the  day  after  it  is 
delivered  to  the  constable;  it  not  appear- 
ing that  it  could  have  been  served  sooner. 
Hunter  v.  Boach  (Del.)  40  AtL  192,  1  Pen- 
newill,  265. 

In  Code  Civ.  Proc.  I  658,  providing  that 
where^  in  an  attachment,  the  jury  find  for 
the  claimant,  the  sheriff  must  forthwith  de- 
liver the  goods  to  him,  unless  plaintiff  gives 
an  undertaking,  "forthwith"  does  not  nec- 
essarily mean  at  the  very  instant  of  the  ren- 
dition of  the  verdict  of  the  sherifTs  jury. 
It  means  within  a  reasonable  time,  without 
unreasonable  delay,  or  with  due  diligence 
under  the  circumstances  of  the  case;  and 
a  bond  given  within  48  hours  held  to  be 
sufficient  Haas  v.  Swick,  30  N.  Y.  Supp.  145, 
146,  23  Civ.  Proc.  B.  397. 

la  sorviee  of  saauaoaa  by  audi* 

"Forthwith,"  as  used  in  Code  Civ.  Proc 
I  413,  providing  that  the  court  or  judge  shall 
direct  a  copy  of  the  summons  and  complaint 
to  be  forthwith  deposited  in  the  post  office, 
being  applied  to  the  performance  of  an  act, 
imports  that  it  shall  be  performed  as  soon 
as,  by  reasonable  exertion,  confined  to  that 
object,  it  might  be,  and  which  must  conse- 
quently vary  according  to  the  circumstances 
of  each  particular  case.  "Like  the  term  'im- 
mediately,' it  is  not,  in  law,  to  be  necessarily 
construed  as  a  time  immediately  succeed- 
ing, without  an  interval,  but  an  effectual 
and  lawful  time,  allowing  of  the  adjuncts 
and  accompaniments  necessary  to  give  an 
act  full  legal  effect  to  be  performed."  An- 
derson V.  Goff,  13  Pac  73,  76,  72  Cal.  65,  1 
Am.  St  Bep.  34. 

The  term  "forthwith,"  in  an  order  re- 
quiring a  petition  or  notice  to  be  mailed 
forthwith,  is  not  to  be  strictiy  construed. 
The  mailing  of  the  notice  on  the  second  day 
after  the  making  of  the  order  held  suffi- 
cient   Lyon  V.  Comstock,  9  Iowa,  306,  808. 

"Forthwith,"  as  used  in  an  order  for  a 
publication  of  a  summons,  requiring  the 
summons  and  complaint  to  be  deposited  in 
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the  post  oflce  forthwith,  is  defined  by  Web- 
Bt^  to  meaB  without  delay*  uid  "with  all 
reasonable  dispatch,"  which  Is  a  reasonable 
meaning,  and,  m  understood,  leaves  it  to 
the  decision  ef  the  court  to  pass  on  the  ques- 
tion to  determine,  under  the  drcmnstances  of 
each  case,  whether  the  order  in  that  re- 
spect has  been  complied  with,  and  a  delay 
of  four  days  was  not  too  great  Van  Wyck 
V.  Hardy  Qi.  Y.)  d»  How.  Prac.  392,  399; 
Van  Wyck  t.  Hardy  (N.  T.)  20  How.  Prac. 
222,  228,  U  Abb.  Prac.  473,  478;  Star  t. 
Mahan,  30  N.  W.  169,  4  Dak.  213. 

As  to  deUvery  of  coeds. 

In  an  agreement  by  plaintiff  to  sell  to 
defendants  goods  to  be  delivered  forthwith, 
the  price  to  be  paid  In  cash  in  14  days  from 
the  date  of  the  contract,  the  parties  intend- 
ed, by  the  use  of  the  word  "forthwith"  in 
connection  with  the  payment  in  14  days, 
that  the  goods  should  be  delivered  some  time 
within  14  days.  Staunton  t.  Wood,  16  Q.  B. 
638,  642. 

As  to  appeals. 

The  word  •'forthwith,*^  when  used  in  a 
statute  relating  to  appeals  from  justices' 
courts,  excludes  all  mesne  time,  and  is  not 
synonymous  with  *'then  and  there,"  but 
means  such  convenient  time  as  is  reasonably 
necessary  for  doing  the  thing.  Legal  lexicog- 
raphers define  it  as  being  synonymous  with 
"within  twenty-four  hours."  State  v.  de- 
venger,  20  Mo.  App.  626,  627  (citing  1  Bouv. 
Law  Diet  682,  1  Ahb.  Law  Diet  681). 

A  bond  given  on  filing  of  a  petition  for 
a  review,  conditioned  to  forthwith  prosecute 
the  review  to  final  judgment,  means  "with- 
in such  time  as  the  court  having  jurisdiction 
of  the  petition  may  order."  *Bamforth  v. 
Raddln,  96  Mass.  (14  Allen)  66,  67. 

As  to  appUoation  for  dismissal. 

Application  for  a  certificate  of  dismissal 
not  made  till  some  months  after  the  hearing 
and  determination  can  in  no  sense  be  said 
to  have  been  made  forthwith,  as  required  by 
St  9  Geo.  IV,  c.  31,  S  27.  Reg.  v.  Robinson, 
12  AdoL  &  El.  672,  680. 

As  to  filins;  of .  mortgage. 

"Forthwith,"  as  used  in  Sayles'  Ann.  St 
art  3190b,  making  a  chattel  mortgage  not 
accompanied  by  change  of  possession  void, 
as  against  purchasers  and  creditors,  unless 
forthwith  filed  in  the  office  of  the  county 
clerk,  means  with  all  reasonable  diligence 
and  dispatch.  Anderson  v.  Goff,  13  Pac.  73^ 
72  Gal.  66,  1  Am.  St  Rep.  34;  Moffat  v. 
Dickson,  3  Colo.  313;  Roberts  v.  Brett,  11 
H.  L.  Olb.  337;  Jones  v.  Hutchinson,  10  0. 
B.  622;  Bennett  v.  Lycoming  County  Mut 
Ins.  Co.,  67  N.  Y.  274.  Thus  a  mortgage  exe- 
cuted at  11  p.  m.,  and  filed  at  7  a.  m.,  was 
filed  forthwith,  within  the  meaning  of  the 


statute  requiring  chattel  mortgages  to  be 
filed  forthwith.  Smelser  v.  Baker,  29  S.  W. 
377,  379,  88  Tex.  26,  33  L.  B.  A.  163. 

The  statute  requiring  that  a  mortgage 
shall  be  deposited  and  filed  forthwith  does 
not  mean  that  it  must  be  deposited  and  filed 
on  the  very  day  that  it  was  executed.  The 
word  signifies  "as  soon  as  by  reasonable 
exertion,  confined  to  the  object,  it  may  be 
accomplished."  Freiberg  v.  Brunswick- 
Balke-Collender  Co.  (Tex.)  16  S.  W.  784,  785. 

"Forthwith"  is  held  to  be  an  imper- 
ative term,  and  admits  of  no  unnecessary 
delay.  It  is  defined  as  meaning  "as  soon  as 
the  thing  required  may  be  done  by  reason- 
able exertion  confined  to  that  object"  Evi- 
dence that  a  chattel  mortgage  executed  at 
noon,  December  14th,  and  filed  on  the  morn- 
ing of  December  17th,  was  treated  by  the 
mortgagees  as  other  chattel  mortgages  given 
to  them,  and  was  sent  by  mail,  in  the  due 
course  of  their  business,  to  the  clerk  for 
filing — ^there  being  mails  leaving  their  place 
of  business  daily  about  6  o'clock  p.  m.,  and 
reaching  the  place  of  filing  an  hour  later — 
was  insufficient  to  support  a  finding  that  it 
was  filed  forthwith,  witliin  Rev.  St  1895, 
art  3328,  providing  that  every  chattel  mort- 
gage, where  there  is  no  change  of  posses- 
sion, shall  be  void  as  against  creditors  un- 
less it  is  filed  forthwith.  Hackney  v.  Schow, 
53  S.  W.  713,  714,  21  Tex.  Civ.  App.  613. 

As  to  issuance  of  writs  or  proooss. 

The  use  of  the  word  "forthwith,"  in 
speaking  of  a  requirement  that  process  shall 
issue  forthwith,  has  no  definite  signification. 
McEntie  v.  Sandford,  42  N.  J.  Law  (13 
Vroom)  260,  262. 

"Forthwith,"  as  used  in  a  judge's  cer- 
tificate providing  that  execution  shall  issue 
"forthwith,"  means  in  the  ordinary  course 
of  the  business  of  the  office.  Snooks  v. 
Smith,  7  Man.  &  G.  628. 

As  to  payment  at  tax  sales. 

As  used  in  Code  1897,  I  1426,  provid- 
ing that  the  purchasers  at  tax  sales  shall 
forthwith  pay  to  the  treasurer  the  amount 
of  the  bid,  "forthwith"  means  immediately; 
without  delay;  directly;  as  soon  as  the 
thing  required  may  be  done  by  reasonable 
exertion  confined  to  that  object  Sheldon  v. 
Steele,  87  N.  W.  683,  685,  114  Iowa.  616. 

In  Oomp.  St  c  77,  art  1,  S  111,  requir- 
ing the  purchaser  of  property  at  a  tax  sale 
to  forthwith  pay  the  purchase  price  to  the 
county  treasurer,  "forthwith"  means  as  soon 
as  the  county  treasurer,  in  the  reasonable 
course  of  the  orderly  conduct  of  the  busi- 
ness of  his  office,  is  prepared  to  receive  and 
properly  receipt  for  the  moneys  to  be  paid. 
Leavltt  V.  S.  D.  Merc^  Co.,  80  N.  W.  426, 
64  Neb.  3L 
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Aa  to  rendition  of  jiidfi:ment« 

"Forthwith/'  as  used  in  Rev.  St  c.  120. 
$  160,  requiring  a  justice  of  the  peace,  on 
receiving  a  verdict,  to  render  judgment  forth- 
with, has  received  a  strict  construction  in 
the  decisions  of  the  courts.  "It  follows  from 
them  that  nothing — ^neither  hunger,  nor 
thirst,  nor  weariness,  nor  want  of  sleep,  nor 
pain,  nor  sickness,  nor  heat,  nor  cold,  nor 
religious  scruples,  nor  any  earthly  thing — 
shall  excuse  any  justice  for  not  rendering 
Judgment  instanter  on  receipt  of  the  ver- 
dict"   Wearne  v.  Smith,  32  Wis.  412,  414. 

"Forthwith,"  as  used  in  Rev.  St  S  8632, 
providing  that,  in  all  cases  where  verdicts 
shall  be  rendered  in  favor  of  either  party  in 
a  justice's  court,  the  justice  shall  forthwith 
render  judgment,  and  enter  the  same  on  his 
docket,  means  instanter.  Hull  v.  Mallory, 
14  N.  W.  374,  56  Wis.  355. 

As  used  in  Rev.  St  c.  120,  S  160,  provid- 
ing that  a  justice  of  the  peace,  in  all  cases 
where  a  verdict  shall  be  rendered,  shall 
forthwith  render  judgment  thereon,  means 
an  Immediate  entry  of  judgment  though  the 
verdict  is  received  on  the  22d  of  February. 
Perkins  v.  Jones,  28  Wis.  243,  244. 

Gen.  St  1878,  c.  66,  S  68,  requires  a  judg- 
ment to  be  rendered  by  the  justice  forth- 
with on  the  return  of  the  verdict  Held, 
that  the  word  "forthwith"  means  the  judg- 
ment must  be  rendered  within  a  reasonable 
time,  having  regard  to  the  circumstances  of 
the  case.  Sorenson  v.  Swensen,  55  Minn.  58, 
60,  56  N.  W.  350,  4S  Am.  St  Rep.  472. 

Smme— Oremicbt* 

"Forthwith,"  as  used  in  Code  Civ.  Proc. 
$  3015,  providing  tliat  where  a  verdict  is 
rendered,  the  justice  must  forthwith  render 
judgment  and  enter  it  in  his  docket  book, 
means  within  a  reasonable  time,  under  all 
the  conditions  surrounding  the  case;  and  the 
failure  of  a  justice  to  enter  a  Judgment  which 
was  received  late  at  night  until  the  next 
morning  does  not  invalidate  the  judgment 
Sweet  V.  Marvin,  37  N.  Y.  Supp.  442,  443,  2 
App.  Div.  1.  A  judgment  entered  at  11  a. 
m.,  after  a  verdict  rendered  at  10:30  p.  m. 
the  day  before,  was  entered  forthwith.  Da- 
vis V.  Simma,  14  Iowa,  154,  156,  81  Am.  Dec. 
462.  The  failure  to  render  judgment  till  the 
following  day  is  a  violation  of  the  statute. 
Sibley  V.  Howard  (N.  Y.)  8  Denio,  72,  73»  45 
Am.  Dec.  448. 

Under  Rev.  St  c.  120,  §  160,  providing 
that  a  justice  of  the  peace  on  receiving  a 
verdict  shall  render  judgment  forthwith, 
where  a  verdict  In  justice's  court  was  re- 
ceived at  11  p.  m.,  and  the  court  then  ad- 
journed on  account  of  the  lateness  of  the 
hour,  and  at  9  a.  m.  the  next  day  rendered 
and  entered  a  judgment  in  accordance  with 
the  verdict*  jurisdiction  was  lost  by  such  ad- 


journment and  the  judgment  was  invalid. 
Wearne  v.  Smith,  32  Wis.  412,  414. 

Smme— Twenty-four  Ilohts* 

Ab  used  in  Code  Qiv.  Proc.  S  3015,  pro- 
viding tliat  when  a  verdict  is  rendered  In  a 
justice  court  the  justice  must  forthwith  ren- 
der judgment  and  enter  it  "forthwith"  will 
be  held  to  mean  within  24  hours.  Tousley 
V.  Mowers,  35  N.  Y.  Supp.  865,  856,  14  Misc. 
Rep.  125  (citing  Goodrich  v.  Sullivan,  1 
Thomp.  &  a  191). 

The  statute  directing  a  justice  to  forth- 
with render  judgment  must  harmonize  with 
the  provision  which  forbids  the  transaction 
of  any  business  in  court  on  Sunday.  The 
language  of  the  statute  directing  the  justice 
to  render  judgment  forthwith  la  of  the  char- 
acter considered  in  law  to  be  directory,  and 
not  involving  the  validity  of  the  act  If  not 
done  at  the  time  directed.  It  has,  however, 
been  held  to  be  imperative,  or  to  Impose  a 
condition,  because  that  was  believed  to  be 
the  Intention  of  the  Legislature,  on  grounds 
of  public  policy,  though  the  same  terms  di- 
recting the  entry  in  the  docket  are  held  to 
be  directory.  Therefore,  where,  in  an  action 
In  justice's  court  a  verdict  is  rendered  on 
Sunday,  judgment  entered  thereon  the  fol- 
lowing Monday  is  rendered  forthwith,  with- 
in the  meaning  of  the  statute.  Allen  t.  Qod- 
f  rey,  44  N.  Y.  433,  435. 

Same— More  tluui  24  bonrs. 

"Forthwith,"  as  used  in  Code  Civ.  Proc. 
S  3015,  providing  that  a  justice  shall  enter 
judgment  forthwith  after  the  submission  of 
the  cause,  will  not  be  held  to  permit  judg- 
ment to  be  rendered  four  days  after  aoch 
submission.  '  Smith  v.  McMillan,  36  N.  Y. 
Supp.  24^  26,  90  Hun,  542. 

"Forthwith,"  as  used  in  Code  1873,  § 
3552,  providing  that  where  a  verdict  is  ren- 
dered by  a  jury  in  a  justice's  court  the  jus- 
tice shall  render  judgment  thereon  forthwith, 
means  within  a  reasonable  time;  and  hence 
a  judgment  entered  90  days  after  the  return 
of  the  verdict  is  void  for  want  of  jurisdic- 
tion. Thomllnson  v.  Litze,  47  N.  W.  1015, 
82  Iowa,  32,  31  Am.  St  Rep.  458. 

A  delay  of  60  days  in  entering  judgment 
was  held  to  render  the  judgment  void.  Har- 
per V.  Albee,  10  Iowa,  389,  390. 

Smme— Two  days,  Inelndliic  Sunday. 

A  statute  requiring  a  justice  of  the  peace 
to  render  Judgment  forthwith  on  receiving 
the  verdict  of  a  jury  requires  that  it  be  done 
before  Monday  afternoon,  where  the  verdict 
was  rendered  on  Saturday  night  McNamara 
V.  Spees,  25  Wis.  539,  541. 

In  Gen.  St  1878,  c.  65,  S  68,  providing 
that  in  cases  where  the  plaintiff  is  nonsuited 
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or  witiidrawB  his  action,  or  where  a  Judg- 
ment is  confessed,  and  in  all  cases  where  a 
verdict  is  rendered,  the  Justice  shall  forth- 
with render  Judgment,  and  enter  the  same 
in  his  docket,  "forthwith"  means  that  the 
judgment  must  be  rendered  a  reasonable 
time  after  the  return  of  the  verdict.  What 
constitutes  such  reasonable  time  will  de- 
pend on  the  circumstances  surrounding  each 
particular  case.  There  should  be  no  unrea- 
sonable delay.  And  where  verdict  was  ren- 
dered after  noon  on  the  20th,  and  Judgment 
entered  the  22d — Sunday  intervening — ^it  was 
in  time,  especially  as  the  Justice  was  en- 
gaged in  trying  other  cases  on  the  20th. 
Sorenson  v.  Swensen,  56  N.  W.  350,  65  Minn. 
58,  43  Am.  St  Rep.  472. 

Entering  Judgment  on  Monday,  when 
verdict  was  rendered  on  Saturday  evening, 
held  to  be  in  time.  Burchett  v«  Casady,  18 
Iowa,  342,  344. 

As  to  revival  of  action. 

Under  Civ.  Code,  §  509,  providing  that  an 
order  to  revive  an  action  in  the  name  of  a 
representative  or  successor  of  a  plaintinr  may 
be  made  forthwith,  but  shall  not  be  made 
without  the  consent  of  the  defendant,  after 
the  expiration  of  one  year  from  the  time 
the  order  might  have  been  first  made,  it  is 
obvious  the  word  "forthwith"  relates  to  the 
term  of  court  at  which  the  order  could  have 
been  made,  and  the  limitation  of  one  year 
begins  to  run  from  the  time  of  such  term, 
and  not  from  the  death  of  the  plaintiff. 
Horsley  v.  Asber's  Heirs»  22  &  W.  434^  435, 
M  Ky.  314. 


FORTNIGHT. 

Where  a  work  was  to  be  done  within  a 
fortnight  before  a  given  day,  the  contract 
should  be  construed  to  require  the  comple- 
tion of  the  work  within  the  14  days  prior  to 
the  day  stated.  Thomas  v.  Lambert,  3  Adol. 
&  BL  61. 


FORTUITOUS. 

A  fortuitous  event  is  that  which  hap- 
pens by  a  cause  which  we  cannot  resist 
Civ.  Code  La.  1900,  art  3556,  subd.  15;  Vlt- 
terbo  V.  Frledlander,  7  Sup.  Ct  962,  973.  120 
U.  S.  707,  30  L.  Ed.  776;  Bugster  v.  West, 
35  La.  Ann.  119,  120,  48  Am.  Rep.  232. 

•Tortuitous  event,"  within  the  meaning 
of  a  lease  providing  that.  If  lessees  shall  be 
deprived  of  the  use  of  the  leased  premises 
by  any  fortuitous  event,  they  shall  be  al- 
lowed a  reduction  or  diminution  of  rent,  does 
not  include  the  failure  of  the  lessees,  and  the 
seizure  of  their  property  by  creditors.  Tay- 
lor V.  Syme,  45  N.  Y.  Supp.  707,  709,  17  App. 
Dlv.  517. 


Flood  or  uansiial  e<^d« 

The  term  ''fortuitous  events  includes 
great  floods,  as  they  are  neither  to  be  fore- 
seen nor  prevented  by  the  providence  of  man. 
Such  events  cast  no  blame  or  liability  on 
any  one,  and  thus  an  injury  by  logs  carried 
down  stream  by  such  a  flood  does  not  render 
the  owner  of  the  logs  liable.  Sheldon  v. 
Sherman  (N.  Y.)  42  Barb.  368,  869,  afllrmed 
42  N.  Y.  484,  1  Am.  Rep.  569. 

The  term  **fortuitous  accident"  may  be 
applied  to  the  formation  of  ice  from  ex- 
treme and  unusual  cold,  which  prevents  the 
unloading  of  a  vessel,  and  the  owner  of  the 
cargo  is  not  liable  for  damage  by  reason  of 
a  delay  caused  thereby.  Houge  v.  Woodruff 
(U.  S.)  19  Fed.  136,  138. 

FORTUNE. 

In  a  will  by  which  testatrix  gave  a  great 
number  of  pecuniary  legacies,  and  then  gave 
a  picture  and  some  other  specific  articles, 
and  then  added  that  whatever  money  over 
and  above  what  he  had  already  bequeathed 
which  might  be  left  at  his  death  should  be 
divided  among  his  relations  in  the  propor- 
tion he  had  bequeathed  the  other  part  of 
his  fortune,  the  word  "fortune"  meant  money 
legacies.    Maitland  v.  Adair,  8  Yea  Jr.  231. 

FORTY. 

By  "forty,**  as  used  in  connection  with 
lands,  is  meant  either  the  north  or  south 
half  of  a  half  of  a  quarter  section  of  land. 
Lente  v.  Clarke,  1  South.  149,  154,  22  Fla. 
515,  525. 

FORWARD. 

The  word  "forward,**  as  applied  to 
goods,  has  been  Judicially  held  to  be  equiva- 
lent to  "carry"  or  "transport"  in  several 
cases.  Davis  v.  Jacksonville  Southeastern 
Line,  28  S.  W.  965,  968,  126  Mo.  69;  St 
Louis,  K.  C.  &  N.  Ry.  CJo.  v.  Piper,  13  Kan. 
505,  511  (citing  Read  v.  Spauldlng,  17  N.  Y. 
Super.  Ct  [5  Bosw.]  395,  afiirmed  30  N.  Y. 
C30,  86  Am.  Dec.  426;  Southern  Exp.  Co.  v. 
Newby,  36  Ga,  635,  91  Am.  Dec  783 ;  Christ- 
enson  v.  American  Exp.  Co.,  15  Minn.  286 
[Gil.  208],  2  Am.  Rep.  122). 

The  use  of  the  word  "forward"  in  a  let- 
ter to  a  collection  agent,  instructing  the  lat- 
ter to  forward  the  proceeds  of  a  certain  note, 
when  collected,  is  sufiicient  to  authorize  the 
ageht  to  forward  the  proceeds  of  the  note  by 
mail.  Buell  v.  Chapln,  99  Mass.  594,  596,  97 
Am.  Dec  58. 

In  a  complaint  against  a  carrier,  alleg- 
ing that  the  plaintiffs  caused  to  be  delivered 
to  defendant  certain  property,  to  be  carried 
by  defendant  over  Its  road  to  a  certain  sta- 
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tion,  and  thence  to  be  forwarded  to  plaintiffs 
at  another  place,  etc.,  the  words  "to  be  for- 
warded," instead  of  importing  an  absolute 
and  nnqaallfled  undertaking  on  the  part  of 
the  deCendants  to  deliTer  the  goods  to  some 
carriers,  who  shonld  undertake  to  transport 
them,  amount  to  an  acknowledgment  of  the 
purpose  for  which  the  goods  had  been  deliv- 
ered by  the  owners ;  that  is,  to  be  forwarded 
or  carried  by  the  defendants  themselves  un- 
der the  existing  arrangement  Davis  v.  Jack- 
sonville Southeastern  Line,  28  S.  W.  965, 
968,  126  Mo.  69;  Blossom  v.  Qriffln,  IB  N.  Y. 
569,  576,  67  Am.  Dec  75. 

As  Importiiic  through  traasportattom. 

A  bill  of  lading  by  which  an  express 
company  undertook  to  forward  a  package  of 
currency  to  a  certain  place  means  that  the 
company  should  carry  and  deliver  the  pack- 
age to  its  destination,  though  it  was  in  fact 
an  extension  of  its  liability  beyond  its  own 
line.  Reed  r.  United  States  Exp.  Co.,  48  N. 
Y.  462.  469,  8  Am.  Rep.  561;  Colfax  Moun- 
tain Fivoit  Go.  T.  Southern  Pac  Co.,  50  Pac. 
775.  776^  118  Cal,  648,  40  L.  R.  A.  78;  St 
Louis,  K.  0.  &  N.  Ry.  Go.  r.  Piper,  13  Kan. 
505,  511. 

The  term  "forward,"  in  contracto  by 
parties  doing  business  under  the  name  of  a 
transportation  company,  and  contracting  with 
owners  to  forward  goods  from  New  York  to 
Chicago  for  an  agreed  compensation,  does 
not  render  such  parties  mere  forwarders, 
and  not  common  carriers,  even  though  they 
have  the  goods  transported  by  others,  as  the 
contract  embraces  the  carriage  of  the  goods 
in  question.  Mercantile  Mut  Ins.  Co.  r. 
Chase  (N.  Y.)  1  B.  D.  Smith,  115,  121. 

FORWABDEB. 

As  defined  by  Bouvier,  a  "forwarder^  is 
a  person  who  receives  and  forwards  goods, 
taking  on  himself  the  expense  of  transporta- 
tion, for  which  he  receives  a  compensation 
from  the  owners,  but  who  has  no  concern  in 
the  vessels  or  wagons  by  which  they  are 
transported,  and  no  interest  in  the  freight 
Schloes  T.  Wood,  17  Pac  910,  911»  11  Colo. 
287. 

Where  plaintiffs  put  certain  goods  on 
board  of  the  defendant's  sloop  at  the  city  of 
New  York,  to  be  transported  to  Troy,  and 
from  thence  to  be  forwarded  by  defendants 
to  plaintiffs'  residence  in  a  canal  boat,  the 
defendants  were  common  carriers  only  from 
New  York  to  Troy,  from  where  their  duty 
was  simply  that  of  forwarders,  which  was 
fully  discharged  on  their  delivering  the  goods 
to  the  canal  boat,  and  they  were  in  no  way 
responsible  for  loss  occurring  while  the  goods 
were  on  such  boat  Ackley  v.  Kellogg  (N.  Y.) 
8  Cow.  223,  224. 

The  liabilities  of  common  carriers  and 
forwarders^  independent  of  any  express  stip- 


ulation in  the  contract,  are  entirely  different 
The  liability  of  forwarders  is  like  that  of 
warehousemen  and  common  agents,  and  is 
governed  by  the  general  role  applicable  to 
other  bailees  for  hire,  not  subject  to  ex- 
traordinary liabilities.  They  are  responsible 
for  ordinary  care,  skill,  and  diligence — ^that 
is,  such  care  and  diligence  as  prudent  men 
in  similar  circumstances  usually  exercise  in 
the  management  of  their  own  business. 
Hooper  v.  Wells,  Fargo  &  Co^  27  Cal.  U,  96^ 
85  Am.  Dec  21L 

As  a  cowl  mow  oarrier. 

A  forwarder  of  merchandise,  who  main- 
tains a  warehouse  for  the  receipt  of  goods* 
and  forwards  them  therefrom  by  common 
carriers  to  such  destination  as  the  owners 
may  designate.  Is  not  a  common  carrier,  nor 
liable  as  such,  though  he  derives  a  benefit 
from  the  carriage  of  the  goods,  in  receiving 
cash  from  the  owners  of  the  cargoes,  and 
paying  the  boatmen  in  goods,  and  also  in 
charging  more  than  he  actually  paid.  Rob- 
erts V.  Turner  (N.  Y.)  12  Johna  232,  233,  7 
Am.  Dec  811. 

A  forwarder  is  one  who,  fbr  a  compen- 
sation, takes  charge  of  goods  intrusted  or 
directed  to  him,  and  forwards  them ;  that  Is, 
puts  them  on  their  way  to  their  place  of  des- 
tination by  the  ordinary  and  usual  means  of 
conveyance,  or  according  to  the  instructions 
he  receives.  Where  he  has  a  warehouse  for 
the  reception  and  safe-keeping  of  the  goods 
until  they  can  be  forwarded,  he  unites  the 
twofold  occupation  of  warehouseman  and  for- 
warder. His  occupation  is  further  distin- 
guished from  that  of  the  carrier  by  the  cir- 
cumstance that  he  has  no  interest  in,  and  re- 
ceives no  part  of,  the  compensation  that  is 
paid  for  the  carriage  and  due  delivery  of  the 
goods.  An  express  company,  which  holds  out 
to  the  public  that  it  will  take  goods  or  par- 
cels to  be  delivered  at  certain  points  or 
places,  and  which  receives  a  compensation 
for  the  carriage  and  delivery,  is  a  common 
carrier,  and  not  a  forwarder.  Place  r.  Union 
Bxp.  Co.  (N.  Y.)  2  Hilt  19,  25. 

The  term  "forwarder"  includes  persons 
simply  engaging  to  forward  goods  to  a  cer- 
tain destination,  which  agreement  is  dis- 
charged by  shipping  the  goods  by  the  usual 
or  most  direct  conveyance  to  the  place  des- 
ignated, but  it  does  not  include  persons 
agreeing  to  forward  the  goods  to  the  place  of 
destination  when  the  agreement  includes  the 
charge  for  freight  for  the  entire  distance,  but 
the  latter  person  is  a  carrier.  Krender  t. 
Wolcott  (N.  Y.)  1  Hilt  223-227. 

FOBWABDHf G  MEBCHANTS. 

Justice  Story  defines  "forwardlog  mer- 
chants" as  a  class  of  persons  usually  com- 
bining in  their  business  the  double  character 
of  warehousemen  and  agents,  for  a  compen- 
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satlon,  to  ship  and  forward  goods  to  their 
destinatioiL  This  class  of  persons  Is  tepe- 
dally  employed  upon  canals  and  railroads, 
and  In  coasting  naylgatlon  by  steam  yessels 
and  other  packets.  Their  liability  Is  like 
that  of  warehousemen  and  common  agents, 
and  they  are  responsible  for  ordinary  care, 
skill,  and  diligence.  Bush  r.  Biiller  (N.  Y.) 
13  Barb.  481,  488. 

Storing  and  forwarding  merchants  and 
wharfingers,  who  do  not  receiye  a  profit  on 
account  of  the  transportation,  are  not  liable 
to  the  same  extent  as  innkeepers  and  com- 
mon carriers.  When  property  Intrusted  to  a 
warehouseman,  wharfinger,  or  storing  and 
forwarding  merchant,  in  the  ordinary  course 
of  business,  is  lost,  injured,  or  destroyed,  the 
weight  of  proof  Is  with  the  bailee  to  show 
a  want  of  fault  or  negligence  on  his  part,  or, 
in  other  words,  to  show  that  the  injury  did 
not  happen  In  consequence  of  his  neglect  to 
use  all  that  care  and  diligence  on  his  part 
that  a  prudent  and  careful  man  would  exer- 
cise in  relation  to  his  own  property.  He  is 
bound  to  guard  against  all  probable  danger — 
the  common  carrier,  against  all  possible  dan- 
ger— ^and  there  is  no  middle  line  or  degree  of 
vigilance  between  these  two.  Piatt  r.  Hib- 
bard  (N  Y.)  7  Cow.  497,  600. 

FOSSILS. 

"Fossils  are  organic  substances  which 
have  become  permeated  by  earth  and  metal- 
lic particles;  petrified  forms  of  plants  and 
xpinerals."  Doster  v.  Friedensville  Zinc  Co., 
21  Atl.  261,  262,  140  Pa.  147  (quoting  Webst 
Diet) 

FOUL 

The  statement  that  a  person  had  been 
"caught  afoul  of  a  cow"  does  not  warrant 
the  innuendo  that  he  was  guilty  of  the  crime 
of  bestiality.  The  most  usual  signification  of 
the  word  "foul,"  as  an  adjective.  Is  unclean ; 
filthy;  dirty.  The  phrase  "to  fall  foul"  is 
not  an  uncommon  one.  The  definition  of  it 
given  In  Webster's  Dictionary  is  to  rush  on 
with  haste,  rough  force,  and  unreasonable 
violence ;  to  run  against,  as  the  ship  fell  foul 
of  her  consort  Dr.  Johnson  'gives  the  fol- 
lowing example:  "In  his  sallies,  their  men 
might  fall  foul  of  each  other."  Harper  r. 
Delp,  8  Ind.  226,  281. 

FOITL  PI.AT. 

The  statement  that  "there  was  foul  play 
there,"  in  connection  with  another  statement 
that  '"he  killed  her,"  and  "he  is  to  blame  for 
her  death,"  may  naturally  be  found  to  sig- 
nify something  more  than  mere  bad  conduct 
and  therefore  the  words  are  actionable. 
Thomas  v.  Blasdale,  18  N.  B.  214,  216,  147 
Mass.  438. 


FOUND. 

See  "Find— Found";  "Office  Found." 

"Found  and  endow,"  as  used  in  a  provi- 
sion of  a  will  as  follows:  "And  in  further 
trust  to  found  and  «idow,  at  a  cost  of  five 
hundred  and  forty  thousand  dollars,  an  in- 
stitution to  be  called,"  etc.— means  that  the 
trustees  shall  expend  the  money  for  that 
purpose.  Floyd  v.  Rankin,  24  Pac  936,  939, 
86  OaL  169. 

A  will  bequeathing  property  to  the  erec- 
tion and  maintenance  of  a  hospital,  but  pro- 
viding that  if,  at  the  end  of  a  certain  period, 
such  hospital  should  not  be  "founded  and  es- 
tablished," the  property  should  go  to  testa- 
tor's legal  heirs,  did  not  mean  built  and  com- 
pletely equipped,  ready  for  immediate  occu- 
pation, but  merely  required  that  the  enter- 
prise should  be  so  far  promoted  as  to  be  rea- 
sonably certain  of  success.  Appeal  of  Sea- 
grave,  17  Atl.  412,  416,  126  Pa.  862. 

The  purchaser  would  be  "found"  by  the 
broker,  in  the  meaning  of  the  law  entitling 
him  to  conunissions  in  such  a  case^  if  pro- 
cured through  his  exertions.  Evans  r.  Qay 
(Tex.)  74  &  W.  676,  676. 

FOUNBATIOK  OF  A  UEN. 

The  foundation  of  a  lien  is  an  Indebted- 
ness existing  on  a  contract  by  the  person 
sought  to  be  charged.  Hagan  v.  American 
Baptist  Soc,  6  N.  Y.  St  Rep.  212,  218. 

FOUNBED  nC  FACT. 

A  reputation  that  a  place  is  an  establish- 
ment where  intoxicating  liquors  are  sold  is 
"founded  in  fact"  where  the  reputation  comes 
from  persons  passing  and  r^assing  the 
place,  and  who  see  therein  the  ordinary  con- 
comitants of  drinking  saloons;  see  persons 
going  in  apparently  sober,  and  coming  away 
intoxicated;  see  casks,  decanters,  and  jugs, 
with  names  of  various  kinds  of  intoxicating 
liquors;  and  such  reputation  is  based  upon, 
or  grows  out  of,  the  fact  that  such  liquors 
are  kept  for  sale.  State  r.  Morgan,  40  Oonn. 
44,46. 

FOUNDED  nC  FRAUD. 

The  United  States  bankrupt  act  exclud- 
ing from  the  operation  of  a  discharge  in 
bankruptcy  debts  and  demands  "founded  in 
fraud,"  means  a  debt  or  demand  which  would 
be  enforced  by  an  action  showing  a  material 
and  traversable  allegation  of  fraud  as  its  sole 
foundation.  Palmer  r.  Preston,  46  Vt  164, 
168,  12  Am.  Rep.  101. 

FOUNDED  OK  A  OOKSIDEBATIOK. 

"The  expression,  that  a  promise  is  found- 
ed upon  a  consideration,  conveys  the  notion 
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that  the  conslderatioii  precedes  the  promise 
in  the  mind  of  the  party  making  the  prom- 
ise; he  promises  because  the  consideration 
exists ;  and  this  form  of  expression  is  shown 
by  the  authorities  to  have  been  frequently 
used  when  the  consideration  and  the  promise 
are  concurrent."  Steele  t.  Hoe,  14  Adolp.  & 
E.  431,  445. 

FOUNDED  OK  ANT  INDEBTEDNESS. 

The  phrase  **founded  on  any  Indebted- 
ness," as  used  in  the  statute  limiting  the 
remedy  by  attachment  to  actions  founded  on 
any  indebtedness,  does  not  include  actions  ex 
delicto.    Fellows  t.  Brown,  38  Miss.  541,  543. 

FOUNDED  ON  CONTBACT. 

See  "Action  on  Ck>ntract'' 

A  claim  for  damages  for  breach  of  war- 
ranty, though  based  on  a  contract,  is  not  one 
founded  on  a  contract,  within  Bankr.  Act 
July  1,  1808,  c.  541,  S  63,  subd.  "a,"  cl.  4,  30 
Stat  562  [U.  8.  Ck)mp.  St  1001,  p.  3447],  so 
as  to  permit  it  to  be  the  basis  of  an  adjudi- 
eation  in  bankruptcy,  but  is  such  an  un- 
liquidated claim  as  after  such  an  adjudica- 
tion may,  under  section  63,  subd.  "b,"  be 
liquidated  as  directed  by  the  court  In  re 
Morales  (U.  S.)  105  Fed.  761. 

FOUNDED  UPON  A  GRANT. 

A  deed  from  a  purchaser  at  a  sheriff's 
sale,  reciting  the  former  deed  from  the  orig- 
inal grantee  of  the  land  to  the  judgment 
debtor,  is  a  deed  of  conveyance  "founded  up- 
on a  grant"  within  the  meaning  of  the  act  of 
limitations  affording  protection  to  those  hold- 
ing seven  years'  possession  under  such  a 
deed.  Love  v.  Love's  Lessee,  10  Tenn.  (2 
Yerg.)  288,  280. 

FOUNDEB. 

"The  founder  of  all  corporations  (says 
Sir  William  Blackstone)  In  the  strictest  and 
original  sense,  is  the  King  alone,  for  he  only 
can  incorporate  a  society,  and  in  civil  cor- 
porations, such  as  mayor,  commonalty,  etc., 
where  there  are  no  possessions  or  endow- 
ments given  to  the  body,  there  is  no  other 
founder  but  the  King;  but  in  eleemosynary 
foundations,  such  as  colleges  and  hospitals, 
where  there  is  an  endowment  of  lands,  the 
law  distinguishes  and  makes  two  species  of 
foundation — the  one,  fundatio  Incipiens,  or 
the  incorporation,  in  which  sense  the  King  is 
the  general  founder  of  all  colleges  and  hos- 
pitals; the  other,  fundatio  perficiens,  or  the 
donation  of  it  in  which  sense  the  first  gift 
of  the  revenues  is  the  foundation,  and  he 
who  gives  them  Is,  in  the  law,  the  founder; 
and  it  is  in  this  last  sense  we  generally  call 
a  man  the  founder  of  a  college  or  hospital." 
Dartmouth  College  v.  Woodward,  17  U.  S. 


(4  Wheat)  518,  667,  4  Lu  Ed.  629  (quoted  la 
Trustees  of  Union  Baptist  Ass'n  v.  Hunn, 
26  S.  W.  755,  756,  7  Tex.  Civ.  App.  240). 

FOUNDRY. 

A  foundry  consists  of  works  for  the  cast- 
ing of  metals,  without  regard  to  whether 
they  are  cast  for  agricultural  or  mechanical 
or  other  purposes.  Benedict  v.  City  of  New 
Orleans,  11  South.  41,  44  La.  Ann.  783. 

FOUNTAIN. 

"Fountain"  is  a  word  applied  to  pens  of 
a  certain  kind.  Cooke  &  Cobb  Co.  t.  Miller, 
169  N.  Y.  475,  478,  62  N.  B.  582. 

FOUR. 

"Four  successive  weeks,'*  as  used  in 
Code  Civ.  Proc.  1877,  I  42,  authorizing  the 
service  of  summons  by  publishing  at  least 
once  a  week  for  four  successive  weeks,  does 
not  mean  four  weeks  of  seven  days  each,  but 
the  publication  is  completed  on  the  day  on 
which  the  summons  is  published  In  the  fourth 
successive  week,  though  less  than  twenty- 
eight  days  have  elapsed  since  it  was  first 
published.  Calvert  v.  Calvert  24  Pac  1013, 
15  Colo.  890. 

FOUB  HOR8E  POWEB  PITLIiET  FACE. 

'  "Pour  horse  power  pulley  face,"  as  used 
in  a  lease  of  a  building  which  includes  the 
furnishing  by  the  lessor  of  four  horse  power 
pulley  face,  means  four  horse  power  at  the 
lessee's  pulley;  such  lessee  not  being  charge- 
able with  the  loss  of  power  in  transmission 
from  the  lessor's  pulley.  Jourgensen  v. 
Traitel,  20  N.  Y.  Supp.  33,  65  Hun.  620. 

FOUBTK  OF  JTJLT. 

The  Fourth  of  July  is  a  legal  day,  ex- 
cept when  it  happens  to  fall  on  Sunday,  for 
the  transaction  of  all  business,  unless  others 
wise  provided  by  statute.  Rogers  r.  Brooks, 
30  Ark.  «L2,  629. 

FOWL 

The  term  "fowl**  comprehends  all  birds 
and  poultry,  but  the  term  "wild  fowl"  is 
taken  in  a  more  restrained  sense,  and  ap- 
plies to  ducks — mallards,  widgeons,  teals — 
and  wild  geese,  and  does  not  include  spar- 
rows, wrens,  or  robin  redbreasts.  Keeble  v. 
Hickeringill,  11  East,  674,  577. 

FRACTION. 

A  fraction  is  a  fragment;  a  separate 
portion;  a  disconnected  part;  and  it  desig- 
nates a  fragmentary  part  of  the  whole,  dis- 
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connected  and  distinct  within  itself,  rather 
than  an  undivided  Interest — a  seyeral,  not  a 
joint,  interest — so  that  a  description  of  land 
as  a  fraction  of  lot  No.  2  does  not  convey  the 
idea  of  an  undivided  interest  in  such^lot,  and 
hence  the  description  is  Insufficient  Jory  v. 
Palace  Dry  Goods  &  Shoe  Co.,  46  Pac.  786, 
788,  30  Or.  196. 

FRAOTIONAI- 

The  term  "fractional,**  as  used  In  de- 
scribing a  section  of  land  partly  within  and 
partly  without  a  meander  line,  refers  simply 
to  the  circumstance  that  the  section  does  not 
contain  640  acres  of  dry  land,  and  does  not 
bound  the  same  by  the  meander  line.  Tol- 
leston  Club  of  Chicago  v.  State,  88  N.  E. 
214.  217,  141  Ind.  197. 

"Fractional,'*  as  used  in  a  description  of 
a  piece  of  land  in  a  conveyance  as  follows: 
"The  south  fractional  half  of  fractional  sec- 
tion twenty-nine,  and  that  part  of  the  B.  J. 
Spanish  confirmation  No.  2327  which  lies 
north  of  the  military  road,  and  Joins  the  frac- 
tional half  section  above  described,  in  town- 
ship seven  north,  range  nine  east,"  implies 
that  the  parties  were  attempting  to  describe 
an  Irregularly  shaped  piece  of  land,  the  num- 
ber of  acres  in  which  might  greatly  exceed 
or  fall  short  of  the  quantity  contained  in  a 
half  section.  The  word  used  as  descriptive 
of  the  south  half  of  the  section  at  once  raises 
a  presumption  that  a  greater  or  less  number 
of  acres  of  land  than  is  ordinarily  contained 
in  a  half  section  was  referred  to.  Parke  t. 
Meyer,  28  Ark.  281.  287. 

A  fractional  township  is  a  township 
where  the  outer  boundary  lines  cannot  be 
carried  out  in  full  because  of  a  water  course 
or  some  other  external  interference.  A 
township  is  not  made  fractional  because,  in 
laying  it  ofF  In  sections,  there  Is  an  excess  or 
deficiency  to  be  carried  into  the  western  and 
northern  ranges  of  half  and  quarter  sections. 
Goltermann  v.  Schlermeyer,  19  S.  W.  484, 
487,  111  Mo.  404, 

FRAIL 

The  fact  that  firecrackers  were  described 
as  frail,  in  a  bill  of  lading,  did  not  establish 
that  they  were  unfit  for  the  voyage.  Such 
description  is  characteristic  of  this  class  of 
goods,  and  does  not  Indicate  that  these  were 
different  from  usual  shipments.  The  use  of 
the  word,  however,  showed  that  the  carrier 
knew  that  the  goods  required  special  care  in 
stowing.  In  view  of  such  knowledge,  and 
acceptance  of  the  goods,  it  was  incumbent 
upon  the  carrier  to  stow  them  in  such  place 
and  in  such  manner  that  they  would  not  be 
injured  by  the  ordinary  contingencies  of  the 
voyage.  Doherr  t.  Houston,  123  Fed.  834. 
335. 


FRAME. 

The  word  "frame**  as  used  in  an  or- 
dinance prohibiting  the  erection  of  wooden 
or  frame  buildings.  Is  interchangeable  with 
"wooden";  one  having  the  same  meaning  as 
the  other.  A  wooden  building  is  a  frame 
building,  and  a  frame  building  is  a  wooden 
building.  Ward  v.  City  of  Muiphysboro,  77 
111.  App.  649. 

FRAME  BUILDIlf G. 

A  fire  policy  covering  an  engine,  boiler, 
and  pumps,  barkmlll,  and  machinery  in  the 
tannery,  and  providing  that  the  policy  shall 
be  void  in  case  of  other  insurance  on  such 
property  not  consented  to  by  the  company, 
was  not  affected  by  another  policy  on  the 
"frame  building  detached,  occupied  by  the 
assured  as  a  tannery";  the  latter  policy  cov- 
ering the  building  only,  and  not  the  ma- 
chinery contained  therein.  Sunderlln  v.  2Et- 
na  Ins.  Co.  of  New  York  (N.  Y.)  18  Hun,  522, 
523. 

FRAMEWOBX. 

Under  Laws  1897,  c.  754, 1  64,  providing 
that,  where  a  highway  crosses  a  railroad  by 
an  overhead  bridge,  the  framework  of  the 
bridge  shall  be  maintained  and  kept  In  re- 
pair by  the  railroad  company,  and  the  road- 
bed by  the  municipality,  the  framework 
should  be  construed  to  include  the  stringers 
sustaining  the  planking  of  the  floor.  Bush  v. 
Delaware,  L.  &  W.  B.  Co^  69  N.  B.  838,  844, 
166  N.  Y.  210. 

FRANCES. 

The  name  Frances  Is  one  universally  ap- 
plied to  females  only,  and  indicates  that  the 
person  to  whom  it  Is  applied  is  a  female. 
Taylor  v.  Commonwealth  (Va.)  20  Grat  825. 
828. 

FRANCHISE. 

See  "Corporate  Franchise**;  "Elective 
Franchise";  "Ferry  Franchise";  "Mu- 
nicipal Franchise";  "Personal  Fran- 
chise"; "Public  Franchise";  "Second- 
ary Franchise";  "Special  Franchise"; 
"Street  Railway  Franchise";  "Exclu- 
sive Privilege,  Immunity,  or  Fran- 
chise." 

"Franchise**  Is  a  word  of  extensive  sig- 
nification. It  l8  a  liberty  or  privilege.  In 
England,  under  the  common  law,  a  franchise 
was  a  gem  in  the  royal  diadem.  It  was  also 
a  certain  privilege  inherent  to  the  crown,  and 
subsisted  in  the  hands  of  a  subject  by  grant 
from  the  King.  It  was  therefore  defined  to 
be  a  "royal  privilege  in  the  hands  of  a  sub- 
ject*'   In  this  country  the  people  not  only 
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have  all  the  rights  and  priylleges  of  Bngllsh 
subjects,  bat  they  have  secured  all  the  rights 
and  privileges  of  the  crown.  State  ▼.  Oity 
of  Topeka,  2  Pac.  587,  589,  30  Kan.  057. 

A  franchise  Is  a  royal  priTilege  or  a 
branch  of  the  King's  prerogative  subsisting 
in  the  hands  of  a  subject,  and  must  arise 
from  the  King's  grant,  or  in  some  cases  may 
be  held  by  prescription,  which  presupposes  a 
grant,  People  v.  Utlca  Ins.  Co.  (N.  Y.)  15 
Johns.  357,  386,  8  Am.  Dec.  243  (citing  2  Bl. 
17);  Chicago  Oity  R.  Co.  t.  People,  73  111. 
541,  547;  People  y.  Holtz,  92  111.  426,  428; 
State  V.  Scougal.  51  N.  W.  858,  860,  3  S.  D. 
55,  15  L.  R.  A.  477,  44  Am.  St.  Rep.  756; 
State  T.  Peel  Splint  Coal  Co.,  15  S.  B.  1000, 
1003,  36  W.  Va.  802,  17  L.  R.  A.  385;  State 
V.  Minnesota  Thresher  Mfg.  Co.,  41  N.  W. 
1020,  1025,  40  Minn.  213,  3  L.  R.  A.  510; 
Maestri  y.  Board  of  Assessors,  34  South.  65S, 
661,  110  La.  517;  Horst  v.  Moses,  48  Ala. 
129,  146;  State  y.  Moore,  19  Ala.  514,  520; 
Lincoln  St  Ry.  Co.  v.  City  of  Lincoln,  84  N. 
W.  802,  808,  61  Neb.  109;  Central  Pac.  R.  Co. 
V.  People  of  State  of  California,  16  Sup.  Ot 
766,  778,  162  U.  S.  91,  40  L.  Ed.  903;  CaU- 
fomia  V.  Central  Pac  B.  Co.,  127  U.  S.  1, 
38,  8  Sup.  Ct  1073,  32  L.  Bd.  150;  Twelfth 
St  Market  Co.  y.  Philadelphia  &  R.  T.  R. 
Co.,  21  Atl.  989,  991,  142  Pa.  580;  Pe<n;>le  Y. 
Stanford,  18  Pac  85,  88,  77  CaL  360,  2  L.  R. 
A.  92;  or,  to  speak  more  correctly  for  this 
country,  a  special  privilege  existing  in  an  in- 
dividual by  grant  of  the  sovereignty,  and  not 
otherwise  exercisable,  Mayor  of  Detroit  v. 
Moran,  44  Mich.  602,  604,  7  N.  W.  180,  181. 
Commenting  on  the  definition,  Thompson,  in 
his  work  on  Corporations,  vol.  4,  §  5335, 
says:  "It  has  been  well  observed  that,  un- 
der our  American  system  of  government  and 
laws,  this  definition  is  not  strictly  correct 
since  our  franchises  spring  from  contracts 
between  the  sovereign  power  and  private 
citizens,  made  upon  a  valuable  consideration, 
for  purposes  of  public  benefit,  as  well  as  of 
individual  advantage.  To  be  a  franchise,  the 
right  possessed  must  be  such  as  cannot  be 
exercised  without  the  express  permission  of 
the  sovereign  power — a  privilege  or  immuni- 
ty of  a  public  nature,  which  cannot  be  legally 
exercised  without  legislative  grant"  Maestri 
V.  Board  of  Assessors,  84  South.  658,  661,  110 
La,  517.  It  is  any  immunity  or  exemption 
from  ordinary  Jurisdiction — a  constitutional 
or  statutory  right  or  privilege.  Louisville 
Tobacco  Warehouse  Co.  v.  Commonwealth, 
20  Ky.  Law  Rep.  1047,  1050,  48  S.  W.  420. 
Being  derived  from  the  government  it  is  sup- 
'  posed  to  have  been  originally  granted  by  the 
government  Norwich  Gaslight  Co.  v.  Nor- 
wich Oity  Gas  Co.,  25  Conn.  19,  36.  Privi- 
leges and  franchises  are  the  rights  bestowed 
by  a  state,  to  be  withdrawn  or  destroyed  at 
the  pleasure  of  the  Legislature.  Privileges 
and  franchises  are  not  vested  rights,  either 
in  the  letter  or  the  spirit  of  the  act  of  1856, 
declaring  that  all  subsequent  charters  to  cor- 


porations should  be  subject  to  amendment  or 
repeal.  Henderson  Nat  Bank  v.  City  of 
Henderson,  19  Ky.  Law  Rep.  728,  742,  39  S. 
W.  1030. 

A  franchise  is  a  branch  of  a  royal  pre- 
rogative subsisting  in  the  hands  of  a  subject 
by  grant  from  the  King,  annexed  to  manors, 
as  the  right  to  hold  courts-leet  and  to  have 
waifs,  wrecks,  and  royal  fish,  which  consist 
of  whales  and  sturgeons.  Arnold  v.  Mundy, 
6  N.  J.  Law  <1  Halst)  1,  87, 10  Am.  Dec  356. 

••A  franchise'  is  a  word  of  extensive 
significance.  It  is  defined  by  Finch,  whom 
all  subsequent  writers  have  followed,  to  be 
a  royal  privilege  in  the  hands  of  a  subject 
Finch,  164.  'Franchises  are  divers,'  says 
Finch,  'and  almost  infinite.  Of  such  sort  are 
the  liberty  of  holding  a  court  of  one's  own; 
the  right  of  warren  in  another's  land;  the 
right  of  holding  markets,  fairs,  and  taking 
tolls,  etc.*  "  Commonwealth  y.  Arrison  (Pa.) 
15  Serg.  &  R.  127,  130, 16  Am.  Dec.  531. 

A  franchise  is  a  privilege  or  authority 
vested  in  certain  persons,  by  grant  of  the 
sovereign,  to  exercise  powers,  or  to  do  and 
perform  acts,  which  without  such  grant  they 
could  not  do  or  perform.  West  Manayunk 
Gaslight  Co.  Y.  New  Gaslight  Co.,  21  Pa.  Co. 
Ct  R.  869,  378. 

A  franchise  is  defined  to  be  a  particular 
privilege  conferred  by  grant  from  the  goY- 
ernment,  and  vested  in  individuals.  Bx  parte 
Henshaw,  15  Pac.  110, 118,  73  Cal.  486  (citing 
3  Kent,  Comm.  458);  Londoner  Y.  People,  25 
Pac.  183, 15  Ck)lo.  246.  "A  franchise  has  been 
defined  to  be  a  iMirticular  privilege  conferred 
by  the  sovereign  power  of  the  state,  and 
vested  in  individuals."  Dike  y.  State,  38  N. 
W.  95,  96,  38  Minn.  866.  A  franchise  is  a  par- 
ticular privilege  conferred  by  grant  from  a 
sovereign  or  a  government,  and  vested  in  in- 
dividuals or  a  corporation.  Chicago  Munici- 
pal Gaslight  &  Fuel  Co.  v.  Town  of  Lake,  22 
N.  B.  616,  617,  130  111.  42,  53;  Chicago  City 
Ry.  Co.  V.  People,  73  lU.  541,  547.  A  fran- 
chise 1b  a  particular  privilege  conferred  by  the 
grant  of  government  and  vested  in  individ- 
uals— a  branch  of  the  King's  prerogative 
subsisting  in-  the  hands  of  a  subject  State 
v.  Pittsburg,  Y.  &  A.  R.  Co.,  33  N.  B.  1051. 
1053,  50  Ohio  St  239;  Arapahoe  County 
Com'rs  Y.  Rocky  Mountain  News  Printing 
Co.,  61  Pac.  494,  499,  15  Colo.  App.  189;  Wil- 
mington &  R.  R.  Ck>.  V.  Downward  (Del.)  14 
Atl.  720,  721;  Young  v.  Webster  City  &  S.  W. 
Ry.  CJo.,  39  N.  W.  234,  235,  75  Iowa.  140; 
People  Y.  Utlca  Ins.  (3o.  (N.  Y.)  15  Johns. 
358,  387,  8  Am.  Dec.  243;  Bfilhau  y.  Sharp, 
27  N.  Y.  611,  619,  84  Am.  Dec  814;  Biiiler  y. 
Commonwealth,  65  S.  W.  828,  829,  112  Ky. 
404;  Kennebec  &  P.  R.  Co.  y.  Portland  & 
K.  R.  Co.,  59  Me.  9,  66;  Crum  y.  Bliss,  47 
Conn.  592,  602;  Sellers  v.  Union  Lumbering 
Ck>.,  39  Wis.  525,  526;  Truckee  &  T.  Turnpike 
R.  Co.  Y.  Campbell,  44  Cal.  89,  9L 
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A  'franchise"  is  defined  to  be  a  special 
privilege  conferred  by  goyemment  on  Individ* 
nals,  and  which  does  not  belong  to  the  dtl- 
sens  of  a  country  generally  by  common  right 
City  Bank  of  Angusta  v.  Barle,  88  U.  S.  (18 
Pet)  519,  695,  10  U  Ed.  274;  People's  Pas- 
senger R.  Ck>.  V.  Memphis  R.  Co.,  77  U.  S.  (10 
WalL)  38, 50, 19  Lu  Bd.  848;  Western  Union  Tel. 
Co.  V.  Norman  (U.  S.)  77  Fed.  13,  22;  Curtis 
V.  Leavltt,  15  N.  Y.  9,  170;  Smith  v.  City  of 
New  York,  68  N.  Y.  552,  555;  State  v.  Scon- 
gal,  51  N.  W.  858,  860,  3  S.  D.  55,  15  L.  R.  A. 
477,  44  Am.  St  Rep.  756;  Green  v.  Knife 
Falls  Boom  Corp.,  27  N.  W.  924,  925,  35 
Minn.  155;  Hazelton  Boiler  Ck>.  v.  Hazelton 
Tripod  Boiler  Co.,  28  N.  K  248,  249,  137  111. 
231;  Martens  v.  Rock  Island  County  Attor- 
ney, 57  N.  B.  871,  873,  186  111.  314;  People  v. 
Holtz,  92  111.  426;  Lasher  v.  People,  55  N.  B. 
663,  665,  183  111.  226.  47  L.  R.  A.  802,  75  Am. 
St  Rep.  103;  Chicago  &  W.  I.  R.  Co.  v.  Dun- 
bar, 95  111.  571,  575;  Watson  v.  Fairmont  & 
S.  Ry.  Co.,  39  S.  B.  193,  198.  49  W.  Va.  528; 
State  V.  Austin  &  N.  W.  R.  Co.,  62  S.  W. 
1050, 1052.  94  Tex.  530;  Spring  Valley  Water- 
works V.  Schottler.  62  Cal.  69.  106;  Abbott 
V.  Omaha  Smelting  Co..  4  Neb.  416,  421;  Ken- 
nebec &  P.  R.  Co.  V.  Portland  &  K.  R.  Co..  59 
Me.  9.  66;  Maestri  v.  Board  of  Assessors.  34 
South.  658,  661,  110  La.  517;  Cedar  Rapids 
Water  Co.  v.  City  of  Cedar  Rapids,  91  N.  W. 
1081,  1083,  118  Iowa,  234;  StAte  v.  Philadel- 
phia, W.  &  B.  R.  Co.,  45  Md.  861,  379.  24  Am. 
Rep.  511;  City  of  Baltimore  v.  Johnson.  54 
Atl.  646,  649,  96  Md.  737,  61  L.  R.  A.  568; 
Denver  &  Swansea  Ry.  Ck>.  v.  Denver  City 
Ry.  Co.,  2  CJolo.  673.  682. 

The  ordinary  signification  of  the  word 
"franchise,"  as  defined  by  Webster,  is  a  par- 
ticular privilege  or  right  granted  by  a  prince 
or  sovereign  to  an  individual  or  to  a  number 
of  persons;  an  exemption  from  a  burden  or 
duty  to  which  others  are  subject  Central 
R.  &  Banking  Co.  v.  State,  54  Oa.  401,  409. 

A  franchise  is  generally  understood  to 
be  a  special  privilege  emanating  from  the 
sovereign  power  of  the  state,  owing  its  exist- 
ence to  a  grant  or  to  prescription  presuppos- 
ing a  grant  Board  of  Trade  of  Chicago  v. 
People^  91  ni.  80.  82;  Chicago  City  R.  Co.  v. 
People,  73  111.  541,  547;  Hazelton  Boiler  Co. 
V.  Hazelton  Tripod  Boiler  Ck>.,  28  N.  £.  248, 
137  111.  231;  9tate  of  New  Jersey  v.  Wright 
6  Sup.  Ct  907,  908,  117  U.  S.  648,  29  L.  Bd. 
1021;  Lincoln  St  Ry.  Co.  v.  City  of  Lincoln, 
84  N.  W.  802,  808,  61  Neb.  109. 

A  franchise  is  a  grant  of  a  right  or  priv- 
ilege to  an  individual  or  a  corporation  by  the 
government  or  sovereign  power.  State  v. 
New  York,  L.  B.  &  W.  R.  Co.,  2  N.  Y.  Civ. 
Proc.  R.  82,  89. 

"A  franchise  is  said  to  be  a  right  re- 
served to  the  people  by  the  Constitution,  as 
the  elective  franchise.    Again,  it  is  said  to  be 
a  privilege  conferred  by  grant  from   gov- 
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emment  and  vested  in  one  or  more  individu- 
als, as  a  public  office.  Corporations  or  bodies 
politic  are  the  most  usual  franchises  known 
to  our  laws.  In  Bngland  they  are  very  nu- 
merous, and  are  defined  to  be  royal  priv- 
ileges in  the  hands  of  a  subject"  People  v. 
Rldgley,  21  111.  (U  Peck)  65,  69. 

"The  word  franchise'  is  generally  used 
to  designate  a  right  or  privilege  conferred  by 
law."  State  v.  Western  Irrigating  Canal  Co., 
19  Pac.  349,  850,  4Xf  Kan.  96,  10  Am.  St  Rep. 
166.  "Such  a  right  is  not  transferable  with- 
out the  consent  of  the  grantor,  and  this  con- 
sent is  said  to  be,  in  reality,  a  grant  of  author- 
ity from  the  state  to  the  latter  association, 
to  which  the  transfer  is  made,  to  exercise 
franchises  of  the  former  upon  the  happening 
of  the  contingency,  to  wit  the  act  of  trans- 
fer." Moranetz,  I  536.  The  franchise  to  be 
a  corporation  is  not  the  subject  of  sale  and 
transfer,  unless  by  some  positive  provision 
of  the  statute  law  pointing  out  the  mode  In 
which  the  transfer  may  be  made.  State  v. 
Butler,  83  Tenn.  (15  Lea)  104,  111,  113  (citing 
Ragan  &  Buffett  v.  Aiken,  77  Tenn.  [9  Lea] 
609,  614,  42  Am.  Rep.  684). 

A  franchise  is  a  branch  of  the  sovereign 
power  of  the  state,  subsisting  in  a  person  or 
corporation  by  grant  from  the  state.  As  long 
as  the  privilege  bestowed  on  the  grantee  con- 
tinues to  exist  all  other  persons  and  cor- 
porations are  under  the  most  solemn  obliga- 
tion, as  a  duty  they  owe  the  public,  to  ob- 
serve the  franchise,  and  forbear  from  Inter- 
fering with  its  enjoyment  All  franchises 
are  supposed  to  be  for  the  public  good.  Roch- 
ester, H.  &  Lu  R.  Co.  V.  New  York,  L.  B.  & 
W.  R.  Co.  (N.  Y.)  44  Hun,  206. 

A  right  which  belongs  to  the  govern- 
ment when  conferred  upon  the  citizen.  Is  a 
franchise.  No  one  can  exercise  the  right  of 
eminent  domain,  or  establish  a  highway  or 
railway,  and  charge  tolls  for  the  same,  with- 
out a  grant  from  the  Legislature.  Such 
rights  as  inhere  in  the  sovereign  power  can 
only  be  exercised  by  the  individual  or  corpo- 
ration by  virtue  of  a  grant  from  such  sov- 
ereign power,  and,  when  the  state  grants 
such  a  right  It  is  a  franchise.  Lasher  v. 
People,  55  N.  B.  663,  665,  183  111.  226,  47  L. 
R.  A.  802,  75  Am.  St  Rep.  103  (citing  Chicago 
Board  of  Trade  v.  People,  91  111.  80;  People 
V.  Holtz,  92  111.  426). 

"If  there  are  certain  immunities  and 
privileges  in  which  the  public  have  an  inter- 
est, as  contradistingulBhed  from  private 
rights,  which  cannot  be  exercised  without  au- 
thority derived  from  the  sovereign  power,  it 
would  seem  to  me  that  such  immunities  and 
privileges  must  be  franchises."  Common- 
wealth V.  City  of  Frankfort  76  Ky.  (18  Bush) 
185,  189. 

Spell.  Bxtr.  Rel.  i  1807,  says  that  where, 
by  statute,  the  legal  eoBsrclse  of  a  right  which 
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at  common  law  was  private  Is  made  to  de- 
pend on  compliance  with  conditions  inter- 
posed for  the  security  of  the  public,  the  nec- 
essary Inference  is  that  it  is  no  longer  pri- 
vate, but  has  become  a  matter  of  public 
concern— that  is,  a  franchise,  the  assumption 
and  exercise  of  which,  without  complying 
with  the  conditions  prescribed,  would  be  a 
usurpation  of  a  public  or  sovereign  function. 
State  V.  Ackerman,  61  Ohio  St  163,  194,  37 
N.  E.  828,  24  L.  R.  A.  298. 

Corporations  and  bodies  politic  are  the 
most  usual  franchises  known  to  our  law. 
WilmlDgton  &  R.  R.  Co.  v.  Downward  (Del.) 
14  Atl.  720,  721;  Spring  Valley  Waterworks 
V.  Schottler,  62  Cal.  69,  106;  People  v,  Ridg- 
ley,  21  Ul.  (11  Peck)  65,  69. 

In  this  country  the  term  "franchise" 
can  only  embrace  corporations,  ferries,  bridg- 
es, wharves,  and  the  like,  where  tolls  are 
authorized  to  be  taken,  and,  we  may  add, 
the  elective  franchise,  as  It  is  granted  by 
the  Constitution  to  a  portion  of  the  people 
to  elect  their  officers;  but  it  does  not  in- 
clude an  office,  within  the  meaning  of  the 
Constitution  and  statute  prescribing  the  ap- 
pellate jurisdiction  of  the  Supreme  and  Ap- 
pellate Courts.  People  v.  Holtz,  92  111.  426, 
42a 

Authority  to  f oreisn  oorporatloiL  to  do 
business. 

The  authority  given  to  a  foreign  insur- 
ance company  to  do  business  in  the  state 
emanates  from  the  state,  and  the  privilege 
granted  la  a  franchise.  State  v.  Ackerman, 
51  Ohio  St  163,  194,  37  N.  E.  828,  24  L.  R. 
A.  298. 

The  certificate  of  authority  issued  to  a 
foreign  insurance  company  to  do  business  in 
a  state  confers  on  such  company  a  privilege 
or  right  not  possessed  by  citizens  generally, 
and  not  conferred  upon  it  by  its  original 
franchise.  This  right  or  privilege  so  con- 
ferred is  in  that  sense  a  franchise,  and  by 
it  the  company  is  authorized  to  establish, 
conduct  and  maintain  an  insurance  busi- 
ness. Northwestern  Mut.  Life  Ins.  Co.  ▼. 
Lewis  &  Clarke  Co.,  72  Pac.  982,  984,  28 
Mont  484. 

As  capital  stoek. 

See  "Capital  Stock.** 

As  a  oommodity. 

See  "(Commodity .** 

As  eontraet  or  property  risl&t* 

See,  also,  "Property." 

A  franchise  is  a  grant  by  or  under  the 
authority  of  government,  conferring  a  spe- 
cial and  usually  ^a  permanent  right  to  do 
an  act  or  series  of  acts  of  public  concern; 
and,  when  accepted,  it  becomes  a  contract 
and  is  Irrevocable^  nnless  the  right  to  revoke 


It  is  expressly  reserved.  Trustees  of  Free- 
holders &  Commonalty  of  Town  of  South- 
ampton V.  Jessup,  56  N.  B.  538,  539,  162  N. 
Y.  122  (citing  People  ▼.  Utica  Ins.  CJo.  [N.  Y.] 
16  Johns.  358,  887,  8  Am.  Dec.  243;  Bank  of 
Augusta  V.  Earle,  88  U.  S.  [13  Pet]  519,  595, 
10  L.  Ed.  274;  California  v.  California  Pac. 
R.  Co.,  127  U.  a  1,  8  Sup.  Ct  1078;  32  L.  Bd. 
150). 

A  grant  by  a  state  Legislature  consti- 
tutes an  executed  contract,  and  its  obliga- 
tion as  such  continues  in  force,  and  there- 
fore is  within  the  provision  of  the  Consti- 
tution prohibiting  the  'Impairing  of  the  ob- 
ligation of  contracts."  Fletcher  v.  Peck,  10 
XL  S.  (6  Cranch)  87,  3  L.  Ed.  162.  See,  also, 
to  the  same  effect.  State  of  New  Jersey  v. 
Wilson,  11  U.  S.  (7  Cranch)  164,  3  L.  Ed.  303; 
Terrett  v.  Taylor,  13  U.  S.  (9  Cranch)  43,  3 
L.  Ed.  650;  University  v.  Foy,  3  N.  C.  310; 
Pawlet  V.  Clark,  13  U.  S.  (9  Cranch)  292,  3 
L.  Ed.  735.  And  in  the  case  of  Dartmouth 
College  V.  Woodward,  17  U.  S.  (4  Wheat) 
518,  4  L.  Ed.  629,  the  court  stated  that  the 
constitutional  provision  embraced  every  spe- 
cies of  contract  respecting  property  and  ob- 
jects of  value,  and  which  concerned  rights 
that  may  be  asserted  in  a  court  of  justice. 
Judge  Story  said  that  the  Constitution  ex- 
tended to  all  manner  of  contracts  and  grants, 
whether  beneficial  or  not  to  the  person  in 
whom  the  rights  and  privileges  secured  by 
them  vested.  In  Oreen  v.  Biddle,  21  U.  S. 
(8  Wheat)  1,  5  L.  Ed.  547,  it  was  decided 
that  a  contract  between  two  states  was  a 
contract,  within  the  meaning  of  the  Consti- 
tution. But  there  has  been  no  case  which 
could  be  dted  as  an  authority  for  the  prop- 
osition that  a  statute  providing  that  "no 
mispleading  or  lack  of  pleading  shall  here- 
after render  any  executor  or  administrator 
liable"  individually  to  pay  the  debt  of  the 
deceased,  etc.,  would  come  within  the  con- 
stitutional prohibition;  and,  to  say  the  least 
it  is  certainly  doubtful  whether  the  provi- 
sion would  cover  such  a  statute.  Martindale 
V.  Moore  (Ind.)  3  Blackt  275,  279. 

"The  older  English  authoritieB  (as 
Finch)  define  franchises  to  be  'branches  of 
the  royal  prerogative  subsisting  In  the  hands 
of  a  subject  by  grant  from  the  "King,*  3 
Cruise,  Dig.  278.  They  regarded  such  fran- 
chises as  being  mere  donations  of  the  sover- 
eign, to  be  treated  strictly  and  jealously.  In 
their  day,  they  commonly  were  so.  But  the 
advance  of  liberty,  of  commerce,  and  the 
arts  and  conveniences  of  life  have  given  to 
franchises  a  higher  character  of  public  util- 
ity. They  have  become  contracts  between 
the  sovereign  power  and  the  private  citizen, 
made  upon  valuable  consideration,  for  pur- 
poses of  public  benefit  as  well  as  of  private 
advantage.  I  therefore  prefer  and  adopt  the 
definition  of  Chancellor  Kent:  'Franchises 
are  privileges  conferred  by  grant  f^m  gov- 
^nment  and  vested  in  private  individnala 
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Thej  contain  an  Implied  covenant  on  the 

part  of  tbe  gOTernment  not  to  invade  the 
rights  Tested,  and,  on  the  part  of  the  gran- 
tees, to  execute  the  conditions  and  duties 
prescribed  in  the  grant.* "  Thompson  v. 
People,  23  Wend.  537,  578  (quoting  3  Kent, 
CSomm.  458). 

Franchises  are  legal  estates  vested  in 
the  coiporation  as  soon  as  it  is  in  esse,  and 
are  as  yarled  as  the  purposes  for  which  cor- 
porations are  created.  Society  for  Sayings 
T.  Colte.  73  U.  S.  (6  Wall.)  594,  606,  18  L. 
Ed.  897;  State  v.  Anderson,  63  N.  W.  746» 
748,  90  Wis.  550. 

The  grant  of  a  franchise  is  in  the  nature 
of  a  Tested  right  of  property,  subject,  how- 
eyer,  in  most  cases,  to  the  performance  of 
conditions  and  duties  on  the  part  of  the 
grantees.  They  generally  inyolye  important 
duties  of  a  public  character,  often  onerous 
upon  the  grantees.  They  are  necessarily  ez- 
clusiye  in  their  character.  Otherwise  their 
value  would  be  liable  to  be  destroyed  or 
seriously  impaired.  So  long  as  the  grantee 
fulfills  the  conditions  and  performs  the  du- 
ties imposed  upon  him  by  the  terms  of  the 
grant,  he  has  a  vested  right,  which  cannot 
be  taken  away,  or  otherwise  impaired  by  the 
government,  any  more  than  other  property. 
California  State  Tel.  Co.  v.  Alta  Tel.  Co., 

22  Cal.  398,  422. 

A  franchise  is  a  vested  right  peculiar  in 
its  nature,  and  is  a  quasi  property.  Jacob 
Tome  Inst  of  Port  Deposit  v.  Crothers,  40 
Aa  261,  266,  87  Md.  569. 

A  franchise  obtained  by  a  grant  from 
the  Legislature  has  the  legal  character  of  an 
estate  or  property.  Oakland  R.  Co.  v.  Oak- 
land, B.  &  F.  y.  R.  Co.,  45  Cal.  365,  373,  13 
Am.  Rep.  181. 

Although,  technically  speaking,  fran- 
chises are  property,  they  are  property  of  a 
peculiar  character,  arising  only  from  legis- 
lative grant,  and  are  not  in  ordinary  cases 
subject  to  execution  or  to  sale  and  transfer, 
even  in  payment  of  the  debts  of  the  corpo- 
ration. Randolph  v.  Larned,  27  N.  J.  Eq. 
(12  C.  B.  Green)  557,  560. 

A  franchise  is  a  mere  legal  right  or 
privilege,  and  may  result  from  a  simple 
legislative  enactment,  without  any  contract 
between  the  state  and  the  possessor  of  the 
privilege.     Pennsylvania  R.  Co.  v.  Bowers, 

23  Wkly.  Notes  Cas.  257,  259,  16  Atl.  836, 
124  Pa.  183,  2  L.  R.  A.  621. 

The  grant  of  a  franchise  to  a  corpora- 
tion to  erect  and  maintala  a  bridge  is  an 
executed  contract,  and  the  plaintiffs  are 
entitled  to  be  protected  in  the  enjoyment  of 
the  property  acquired  under  it  to  as  great 
an  extent  as  they  are  protected  in  the  enjoy- 
ment of  any  other  species  of  property.  Pis- 
cataqua  Bridge  T.  New  Hampshire  Bridge, 
7  N.  6L  85,  68L 


A  franchise  is  p]x>perty.  Sellers  v.  Union 
Lumbering  Co.,  39  Wis.  526,  526. 

The  franchise  of  a  corporation  is  prop- 
erty, and  hence  subject  to  taxation.  Porter 
V.  Rockford,  R.  L  &  St  L.  R.  Co.,  76  UL 
561,  577. 

Although  the  franchises  of  a  company 
will  be  considered  in  one  sense  property, 
and  valuable  property,  yet  they  are  not  prop- 
erty within  the  meaning  of  that  term  as  used 
in  a  Bill  of  Rights  declaring  that  every  per- 
son holding  property  In  the  state  shall  be 
subject  to  taxation.  City  of  Baltimore  v. 
Johnson,  54  Atl.  646,  649,  96  Md.  737,  61  L. 
R.  A.  568  (citing  State  v.  Philadelphia,  W. 
&  B.  R.  Co.,  45  Md.  861,  879,  24  Am.  Rep. 
511). 

A  franchise  is  property  which  may  be 
transferred  by  sale  or  devise,  and  it  will  de- 
scend to  heirs  like  other  property.  As  a 
franchise  Is  a  species  of  property  derived 
by  grant  from  the  government,  it  follows 
that  if  the  government  has  no  power  to  make 
the  grant,  either  because  It  is  contrary  to 
public  policy,  or  because  the  government 
has  no  title  to  the  thing  granted,  no  title 
can  be  conveyed  to  the  grantee.  Norwich 
Gaslight  Co.  v.  Norwich  City  Gas  Co.,  25 
Ck>nn.  19,  36. 

The  franchises  of  a  corporation  are  not 
property,  in  the  meaning  of  that  term  as 
used  in  the  Bill  of  Rights,  declaring  that 
every  person  holding  property  ought  to  con- 
tribute his  proportion  of  public  taxes.  State 
V.  Philadelphia,  W.  &  B.  R.  Co.,  45  Md.  361, 
379,  24  Am.  Rep.  511. 

A  franchise  is  property,  and  it  cannot 
wantonly  or  of  whim  be  taken  away  by  legis- 
lative act,  and  transferred  to  another.  Wil- 
mington A  R.  R.  Co.  V.  Downward  (Del.)  14 
Atl.  720,  721. 

The  grant  of  a  franchise  has  the  legal 
character  of  an  estate  or  property.  Oakland 
R.  Co.  V.  Oakland,  B.  &  F.  V.  R.  CJo.,  45  Cal. 
365,  378,  13  Am.  Rep.  18L 

Ail  corporate  franoliise* 

A  franchise  is  a  grant  of  governmental 
power  to  others.  It  is  not  essentially  cor- 
porate, since  there  may  be  franchises  grant- 
ed to  private  persons  which  do  not  in  their 
nature  apply  to  or  affect  corporations;  and, 
whenever  the  franchise  of  a  corporation  is 
meant,  the  term  "franchise"  should  be  modi- 
fied by  the  adjective  "corporate,"  in  order 
to  distinguish  it  from  noncorporate  fran- 
chises. Black  River  Imp.  Co.  v.  Holway,  59 
N.  W.  126,  128,  87  Wis.  584. 

The  term  "franchise^'  Is  often  used  in 
the  sense  of  privileges  generally,  but  in  its 
more  appropriate  and  legal  sense  the  term  is 
confined  to  such  rights  and  privileges  as  are 
conferred   upon  corporate  bodies  by  legis- 
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latiye  grant  Fietsam  r.  Hay,  13  N.  B.  601, 
122  m.  288,  8  Am.  St  Rep.  492. 

It  is  not  essential  that  the  franchise  be 
given  to  a  corporation  rather  than  an  in- 
dlYidnaL    Watson  r.  Fairmont  &  8.  Ry.  Co., 

39  &  B.  193,  198,  49  W.  Va.  528. 

Corporatloii  aad  oorpomte  oapaoity. 

Generalized,  and  divested  of  the  special 
form  which  it  assumes  under  a  monarchial 
government  based  on  feudal  traditions,  a 
franchise  is  a  right,  privilege,  or  public  con- 
cern which  ought  not  to  be  exercised  by 
private  individuals  at  their  mere  will  and 
pleasure^  but  should  be  reserved  for  public 
control  and  administration,  either  by  the 
government  directly,  or  by  public  agents 
acting  under  such  conditions  and  regulations 
as  the  government  may  impose  in  the  public 
interest  and  for  the  public  security.  Under 
our  system,  their  existence  and  disposal  are 
under  the  control  of  the  legislative  depart- 
ment of  the  government  and  they  cannot 
be  assumed  or  exercised  without  legislative 
authority.  No  private  person  can  establish 
a  public  highway  or  a  public  ferry  or  rail- 
road, or  charge  tolls  for  the  use  of  the  same, 
without  authority  from  the  legislature,  di- 
rect or  derived.  These  are  franchises.  No 
person  can  make  themselves  a  body  corpo- 
rate and  politic  without  legislative  author- 
ity. Corporate  capacity  is  a  franchise.  Cen- 
tral Pacific  R.  Co.  V.  People  of  State  of  Cali- 
fornia, 16  Sup.  Ct  766,  778,  162  U.  S.  91, 

40  L.  Ed.  903  (citing  California  v.  Central 
Pac.  R.  Co.,  127  U.  8. 1,  38,  8  Sup.  Ct  1073, 
32  li.  Ed.  150). 

A  franchise  includes  the  right  of  an  as 
sociation  under  the  protection  of  an  artificial 
personality  to  do  business,  whether  obtained 
by  special  charter,  or  under  a  general  in- 
corporation law.  State  v.  Travelers'  Ins. 
Co.,  40  Atl.  465,  467,  70  Conn.  590,  66  Am. 
St  Rep.  138. 

Franchises  are  usually  conferred  on  cor- 
porations for  the  purpose  of  enabling  them 
to  do  certain  thinga  The  franchises  are 
vested  in  the  corporate  entity,  rather  than 
in  the  officers.  Londoner  r.  People,  26  Pac 
183,  15  Colo.  246. 

The  light  to  be  and  do  business  as  a 
corporation  is  a  franchise.  The  power  to 
exercise  a  franchise  is  one  of  the  most  im- 
portant a  corporation  can  acquire.  Iron  Sil- 
ver Min.  Co.  T.  Cowie,  72  Pac.  1067,  1068^  81 
Colo.  450. 

The  word  "franchise**  is  to  be  regarded 
as  a  generic  term  covering  all  rights  grant- 
ed to  a  corporation  by  legislative  act  or 
statute.  A  corporation— by  which  is  meant 
an  association  of  individoals  organised  into 
a  body  lawfully  exercising  corporate  powers 
— ^is  itself  a  franchise,  and  the  different  pow- 
ers which  may  be  exercised  by  the  corpora- 


tion are  also  franchises.  Cedar  Rapids  Wa- 
ter Co.  V.  City  of  Cedar  Rapids,  91  N«  W. 
1081,  1063, 118  Iowa*  284. 

The  word  "franchise**  has  various  sif- 
nifications,  both  in  a  legal  and  popular  sense. 
A  corporation  is  itself  a  franchise  belonging 
to  the  members  of  the  corporation,  and  a 
corporation,  being  itself  a  franchise,  may 
hold  other  franchises^  as  rights  and  fran- 
chises of  the  corporation*  Pierce  r.  Bmery, 
32  N.  H.  484,  507. 

The  corporation  itself  Is  not  a  franchise, 
but  it  is  the  attributes  of  the  corporation 
which  comprise  the  franchise  thereof— its 
special  powers  and  rights.  Young  v.  Web- 
ster City  &  8.  W.  By.  Co.,  89  N.  W.  234,  235, 
75  Iowa,  140. 

"The  franchise  of  forming  a  corporation 
is  but  an  exemption  from  the  genoal  rule  at 
the  common  law  prohibiting  the  formation 
of  a  corporation  of  persona  All  persons  in 
this  state  have  now  the  right  of  forming 
corporate  associations,  on  complying  with  the 
simple  formalities  prescribed  by  the  stat- 
ute. The  right  of  forming  a  corporation, 
and  of  acting  in  a  corporate  capacity,  under 
the  general  incorporation  laws,  can  be  called 
a  franchise  only  in  the  sense  in  which  the 
right  of  forming  a  limited  partnership,  or 
of  executing  a  conveyance  of  land  by  deed, 
is  a  franchise.**  State  v.  Western  Irrigating 
Canal  Co.,  19  Pac.  349,  361,  40  Kan.  96,  10 
Am.  St  Rep.  166L 

"The  right  to  be  a  corporation  has  some- 
times been  called  a  franchise,'  but  that  is  a 
misapplication  of  terma  The  right  to  cre- 
ate a  corporation  is  a  franchise.  So  is  the 
right  to  create  an  office  or  coin  money,  to 
hold  courts,  and  money  privileges.  A  fran- 
chise is  a  right  belonging  to  the  government 
as  a  sovereign,  yet  committed  in  trust  to 
some  officer,  individual,  or  corporation." 
Knoup  V.  Piqua  Bank,  1  Ohio  St  603,  618. 

Am  eleetlTe  franelifse. 

The  word  ^franchise,'*  in  9  Anne,  c  20, 
providing  that  in  case  any  person  or  persons 
shall  usurp,  intrude  into,  or  unlawfully  hold 
or  execute  any  office  or  franchise,  it  shall 
and  may  be  lawful,  etc.,  which  Is  substan- 
tially copied  in  Revision,  p.  906,  lias  always 
been  construed  in  the  Bnglish  courts  to  refer 
to  the  franchise  of  being  a  freeman  of  a  mo- 
nidpality,  and  no  more;  and  the  remedy  of 
quo  warranto  under  that  act  is  either  con- 
fined to  municipal  or  public  or  quasi  public 
corporations.  Its  application  to  offices  and 
private  corporations  had  its  origin  in  this 
country.  Union  Water  Co.  v.  Kean,  27  AtL 
1015,  1021,  52  N.  J.  Bq.  (7  Dick.)  111. 

In  a  more  popular  sense,  tiie  political 
rights  of  subjects  and  dtlsens  are  called 
"franchises,"  like  the  eieetcwal  ftanchioe. 
Pierce  v.  Bmery,  32  N.  H.  484^  607  (dtlng 
Aug.  &  A.  Corp.  8). 
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Am  Mcelvitve  lickt. 

Franchises  are  necessarily  exclnsire  In 
their  character;  otherwise  their  yalue  would 
be  liable  to  be  destroyed  or  seriously  im- 
paired. And  eren  though  the  grant  does  not 
declare  the  priYilege  to  be  exdnsiye,  yet 
that  is  necessarily  implied  from  its  nature. 
GaUfomia  State  TeL  Oo.  ▼.  Alta  Tel.  CSo.,  22 
Oal.898,422. 

A  franchise  Is,  in  law,  sometimes  used  to 
mean  an  exclusive  right  held  by  grant  from 
the  sovereign  power — such  in  its  nature  that 
the  same  right  cannot  be  granted  to  another 
without  an  invasion  of  the  franchise  of  the 
first  grantee.  The  strictly  legal  signification 
of  the  word  is  not  always  confined  to  ex- 
clusive privileges,  but  the  term  is  used  in 
law  to  designate  powers  and  privileges  which 
are  not  exclusive  in  their  nature.  The  term, 
according  to  Blackstone,  embraces  in  its 
legal  meaning  several  kinds  of  rights — some 
exclusive  and  some  not  exclusive.  Chicago 
&  W.  I.  R.  Oo.  V.  Dunbar,  96  UL  571,  575. 

Ferry. 

The  term  "franchise**  Includes  the  right 
given  under  a  ferry  license.  Hackett  v.  Wil- 
son, 6  Pac  652,  658,  12  Or.  25. 

Kent  says:  "The  privilege  of  making  a 
road  or  establishing  a  ferry,  and  taking  tolls 
for  the  use  of  the  same,  is  a  franchise.  Rail- 
roads certainly  do  not  form  an  exception. 
Monopoly  is  not  an  essential  feature  of  a 
franchise."  Milhau  v.  Sharp,  27  N.  Y.  611, 
619, 84  Am.  Dec  814. 

The  grant  of  the  right  to  maintain  and 
operate  a  ferry,  and  collect  toll  for  trans- 
porting persons  and  property  for  a  period  of 
years,  on  the  payment  of  a  certain  sum  an- 
nually, is  the  grant  of  a  franchise.  It  is  a 
right  only  vested  in  individuals  by  a  grant 
from  the  government  It  is  a  sovereign  pre- 
rogative, and  in  this  country  vests  in  an  in- 
dividual only  by  a  legislative  grant,  and  it 
makes  no  difference  whether  the  grant  be 
made  directly  by  the  Legislature,  or  by  a 
subordinate  body  to  whom  the  power  is 
delegated.  It  is  still  a  grant  emanating 
from  the  authority  of  the  state.  A  ferry  is 
publici  juris.  It  is  a  franchise  that  no  one 
can  erect  without  a  license  from  the  crown. 
Evans  v.  Hughes  Oounty,  54  N.  W.  603,  604, 
3  S.  D.  580. 

The  grant  of  a  ferry  is  a  franchise. 
There  are  a  great  variety  of  franchises — 
some  of  them  founded  on  valuable  considera- 
tions, and  necessarily  exclusive  in  their 
meaning,  and  which  the  government  cannot 
resume  at  pleasure,  or  do  any  other  act  to 
impair  the  grant  without  a  breach  of  the 
contract  An  estate  in  such  a  franchise  nec- 
essarily Implies  that  the  government  will 
not  either  directly  or  indirectly  interfere 
with  it  so  as  to  destroy  or  materially  impair 
its  value,  either  by  the  creation  of  a  rival 


franchise  or  otherwise.  A  grant  of  a  ferry 
over  a  public  water  course,  and  for  the  con- 
venience of  the  community,  is  not  such  an 
exclusive  grant  as  is  contemplated  in  such  a 
case.  Dyer  v.  Tuskaloosa  Bridge  Oo.  (Ala.) 
2  Port  296,  304,  27  Am.  Dec.  655. 

As  A  sr^at,  not  a  prohibition. 

The  real  meaning  of  '^franchise"  is  a 
privilege  granted,  not  a  right  taken  away; 
and  as  used  in  Oonst  art.  14,  §  2,  providing 
that  the  right  to  collect  compensation  for 
the  use  of  water  supplied  any  county,  city, 
or  town,  or  the  inhabitants,  is  a  franchise, 
is  not  a  negative  word,  signifying  prohibi- 
tion, instead  of  being,  as  it  la,  an  affirmative 
word  denoting  a  grant.  Whatever  right  a 
ditch  owner  had  to  sell  and  distribute  water 
at  the  time  the  Constitution  was  adopted, 
or  after,  was  not  destroyed  because  it  was 
called  in  the  Constitution  a  '^franchise." 
The  term  "franchise"  was  properly  used  with 
the  notion  that  it  would  make  more  clear 
and  certain  the  intention  to  make  the  use 
of  water  a  public  use  than  to  subject  it  to 
state  regulation.  Fresno  Canal  &  Irriga- 
tion Oo.  V.  Park,  62  Pac.  87,  88, 129  Oal.  437. 

Grant  tram  soTomment  essential. 

It  is  essential  to  the  character  of  a  fran- 
chise that  it  should  be  a  grant  from  the 
sovereign  authority,  and  in  this  country  no 
franchise  can  be  held  which  is  not  derived 
from  the  law  of  the  state.  Bank  of  Augusta 
V.  Barie,  38  U.  S.  (13  Pet)  519,  595,  10  L. 
Ed.  274;  State  v.  Scougal,  61  N.  W.  858, 
860,  3  S.  D.  55,  15  L.  B.  A.  477,  44  Am.  St. 
Rep.  756;  Western  Union  Tel.  Oo.  v.  Nor- 
man (U.  S.)  77  Fed.  13,  22. 

In  Bngland  a  franchise  is  concisely  de- 
fined to  be  a  royal  privilege  in  the  hands  of 
a  subject  In  this  country  it  is  defined  as  a  ' 
privilege  of  a  public  nature,  which  cannot 
be  exercised  without  a  legislative  grant 
With  us,  therefore,  the  wrongful  assumption 
of  powers  which  can  alone  be  rightfully  ex- 
ercised when  granted  by  the  sovereign  au- 
thority is  a  violation  of  a  sovereign  fran- 
chise. State  ex  rel.  Read  v.  Weatherby,  45 
Mo.  17,  20  (citing  Aug.  &  A.  Coip.  697). 

"Franchises  are  here,  as  in  England, 
privileges  of  the  sovereign  in  the  hands  of 
the  subject  A  franchise,  which  in  Bngland 
is  a  branch  of  the  royal  prerogative  sub- 
sisting in  the  hands  of  a  subject,  in  this 
country  can  only  be  derived  from  the  Legis- 
lature. Whoever  claims  an  exclusive  priv- 
ilege with  us  must  show  a  grant  from  the 
Legislature.  A  privilege  or  immunity  of  a 
public  nature,  which  cannot  be  legally  ex- 
ercised without  legislative  grant  1b  a  fran- 
chise." Blake  v.  Winona  &  St  P.  Ry.  Co., 
19  Minn.  418,  425  (Oil.  362,  869). 

It  is  essential  that  a  franchise  should  be 
created  by  a  grant  f^m  the  sovereign  au- 
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thorlty.    Denyer  &  Swansea  Ry.  Go.  t.  Den- 
ver City  Ry.  Co.,  2  Colo.  «73,  682. 

A  franchise  la  a  privilege  or  authority 
vested  in  certain  persons  by  grant  of  a  sov- 
ereign to  exercise  powers  or  to  do  and  per- 
form acts  which  without  such  grant  they 
could  not  do  or  perform.  Watson  v.  Fair- 
mont ft  S.  Ry.  Co.,  89  S.  B.  193,  Ids,  48  W. 
Va.  52a 

**A  franchise  is  a  privilege  vested  in  cer- 
tain individuals,  by  grant  from  the  sovereign 
authority  In  the  state,  to  exercise,  possess, 
or  to  perform  acts  which  without  such  grant 
they  could  not  do  or  perform."  Twelfth  St 
Market  Co.  v.  Philadelphia  &  R.  T.  R.  Co., 
28  Wkly.  Notes  Cas.  Ill,  21  Ati.  989,  142 
Pa.  580. 

A  franchise  "Is  a  right  such  as  cannot 
be  exercised  without  the  express  permission 
of  the  sovereign  power — ^a  privilege  or  im- 
munity of  a  public  nature  which  cannot  be 
legally  exercised  without  legislative  grant" 
State  V.  Minnesota  Thresher  Mfg.  Co.,  41  N. 
W.  1020,  1025,  40  Minn.  213,  3  L.  R.  A.  610. 

Franchises  are  derived  entirely  under 
grants  from  the  Legislature,  either  by  gen- 
eral or  special  laws.  California  State  Tel. 
Co.  V.  Alta  Tel.  Co.,  22  Cal.  398.  422. 

"A  franchise  has  been  defined  to  be  a 
privilege  or  Immunity  of  a  public  nature, 
which  cannot  legally  be  exercised  without 
legislative  grant  To  be  a  corporation  Is  a 
franchise.  The  various  powers  conferred  on 
corporations  are  franchises.  The  execution 
of  a  policy  of  insurance  by  an  insurance 
company,  and  the  issuing  of  a  bank  note  by 
an  Incorporated  banking  company,  are  the 
exercise  of  franchises.  Without  legislative 
authority,  neither  could  lawfully  be  done  by 
a  corporation;  and.  were  a  bank  to  execute 
a  policy  of  Insurance,  or  an  insurance  com- 
pany to  Issue  bank  notes,  such  acts  would 
be  usurpations  of  franchises."  State  v.  City 
of  New  York,  10  N.  Y.  Super.  Ct  (8  Duer) 
119.  144  (citing  People  v.  Trustees  of  Geneva 
College,  5  Wend.  211,  217;  People  v.  Utlca 
Ins.  Co.  [N.  Y.]  15  Johns.  358.  387). 

A  franchise  is  a  sovereign  prerogative, 
and  vests  in  an  individual  only  by  virtue  of 
a  legislative  grant  It  makes  no  difference 
whether  the  grant  be  made  direct  by  the 
Legislature,  or  by  a  subordinate  body  to 
whom  the  power  is  delegated.  It  is  still  a 
grant  emanating  from  the  sovereign  author- 
ity of  the  state.  Truckee  &  T.  T.  Road  Co. 
V.  Campbell,  44  Cal.  89,  91. 

A  privilege  is  none  the  less  a  franchise, 
in  the  proper  sense  of  the  term,  because  it  is 
granted  not  directly  by  legislative  enactment, 
but  UQder  an  ordinance  of  a  city  under  the 
sanction  of  the  charter;  and  therefore  a 
grant  to  a  railroad  company  to  construct  a 
track  in  a  street  under  an  ordinance  under 
the  powers  given  in  the  charter  of  the  city 


may  be  considered  as  the  grant  of  a  franchise 
by  the  Legislature.  Port  of  Mobile  v.  Louis- 
ville &  N.  Ry.  Co.,  4  South.  106,  109,  84  Ala. 
115,  5  Am.  St  Rep.  342. 

As  semerio  term  ooveiiaic  all  ricbts. 

The  word  "franchise"  is  generic,  caret- 
lug  all  the  rights  granted  a  corporation  by 
the  Legislature,  so  that  as  the  greater  power 
includes  every  less  power  which  is  a  part 
of  it  a  statutory  right  to  withdraw  a  fran- 
chise must  authorize  a  withdrawal  of  any  or 
every  right  or  privilege  which  is  a  part  of 
the  franchise.  Wilmington  City  Ry.  Co.  v. 
Wilmington  &  B.  S.  Ry.  Co.  (Del.)  46  Atl. 
12,  16. 

The  word  is  generic,  covering  all  the 
rights  granted  by  the  Legislature.  It  is  too 
narrow  a  definition  of  the  word  to  hold  that 
it  means  only  the  right  to  be  a  corporation. 
State  V.  Berry,  19  AU.  665.  666,  52  N.  J. 
Law  (23  Vroom)  808  (citing  Atlantic  &  Gulf 
R.  R.  Co.  V.  Georgia,  98  U.  S.  359,  865,  25  L. 
Ed.  185). 

Tmmimlty  fSram  tamatlaii. 

Bxemptlon  from  taxation,  being  a  spe- 
cial privilege  granted  by  the  government  to 
an  individual,  either  in  gross,  or  as  appurte- 
nant to  his  freehold,  is  a  franchise.  State 
of  New  Jersey  v.  Wright  6  Sup.  Ct  907, 
911, 117  U.  S.  648.  29  L.  Bd.  1021. 

The  word  ^'franchise"  is  used  sometimes 
to  denote  all  the  rights,  powers,  and  privi- 
leges of  a  corporation  in  its  large  sense,  and 
sometimes,  in  a  still  larger  sense,  to  signify 
all  that  the  company  possesses.  One  of  the 
legal  meanings  of  the  word,  approaching  very 
closely  to  its  primary  significance,  is  free- 
dom, exemption,  immunity.  The  term  is 
now  generally  used  in  the  more  restricted 
sense,  and  for  that  reason  the  Supreme  0>urt 
of  the  United  States  has  held  in  a  number 
of  cases  that,  because  of  the  reason  for 
adopting  a  strict  construction  of  language 
claimed  to  create  or  transfer  exemption  from 
taxation,  a  reference  to  the  franchises  of  a 
corporation  would  not  include  its  immuni- 
ties, in  the  absence  of  other  language  or 
circumstances  indicating  that  the  term  was 
used  with  a  signification  wide  enough  to  in- 
clude them.  Buchanan  v.  KnoxviUe  &  O. 
R.  Co.  (U.  S.)  71  Fed.  824,  834,  18  a  a  A. 
122. 

"Franchises  are  i>osltive  rights  or  priv- 
ileges, without  the  possession  of  which  the 
roads  of  the  company  could  not  be  success- 
fully worked.  Immunity  from  taxation  is  not 
one  of  them."  Morgan  v.  State  of  Louisiana, 
93  U.  S.  217,  223,  23  L.  Bd.  860  (quoted  in 
State  V.  Chicago,  B.  &  K.  C.  Ry.  Co.,  14 
S.  W.  522,  524,  89  Mo.  523). 

The  term  ^'franchise"  should  be  constmed 
so  as  not  to  include  immunity  from  taxation, 
since  it  is  a  personal  privilege  of  the  company. 
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and  hence  It  Is  not  a  franchise  of  the  railroad, 
which  passes  as  such  to  a  purchaser  of  Its 
property.  Morgan  t.  Louisiana,  93  XJ.  S.  217, 
223,  23  L.  Ed.  860;  East  Tennessee,  Y.  & 
G.  B.  Co.  V.  Hamblen  County,  102  U.  S.  273, 
277,  26  L.  Ed.  152;  Chesapeake  &  O.  By. 
Co.  V.  Miller,  5  Sup.  Ct  813,  818,  114  U.  S. 
176,  29  L.  Ed.  121;  Baltimore,  C.  &  A.  By. 
Co.  V.  Ocean  City,  42  Atl.  922,  923,  89  Md. 
89;  Evansville,  H.  A  N.  B.  Co.  v.  Common- 
wealth, 72  Ky.  (9  Bush)  438,  443;  WUson 
y.  Gaines  (Tenn.)  9  Baxt  546,  552. 

As  ineorporeal  liereditaiiiei&t. 

A  franchise,  during  the  period  of  its  con- 
tinuance, is  an  incorporeal  hereditament 
Horst  V.  Moses,  48  Ala.  129,  146. 

"A  franchise  Is  an  incorporeal  heredita- 
ment, known  as  a  species  of  property  as  well 
as  an  estate  in  lands.  It  Is  property  which 
may  be  bought  and  sold,  and  will  descend  to 
heirs,  and  may  be  devised.  Its  value  la 
greater  or  less  according  to  the  privilege 
granted  to  the  proprietors."  Enfield  Toll- 
bridge Co.  V.  Hartford  &  N.  H.  B.  Co.,  17 
Conn.  40,  59,  42  Am.  Dec.  716. 

Franchises  are  classed  as  Incorporeal 
hereditaments,  as  stated  by  Chancellor  Kent 
with  some  Impropriety,  as  they  have  no  In- 
heritable quality.  State  v.  Anderson,  63  N. 
W.  746,  748,  90  Wis.  550. 

A  railroad's  franchise  is  an  Incorporeal 
hereditament,  as  distinguished  from  land, 
which  is  a  corporeal  hereditament.  Glbbs  t. 
Drew,  16  Fla.  147,  26  Am.  Bep.  700. 

Idqvor  license. 

The  term  "franchise,"  as  used  In  the 
statute  providing  that  certain  cases  shall  be 
appealed  to  this  court,  is  used  in  its  strict 
legal  sense.  The  license  to  keep  a  saloon 
confers  no  special  right  or  privilege  upon  the 
holder,  but  is  merely  one  of  the  means  adopt- 
ed by  the  Legislature  for  regulating  the  sale 
of  Intoxicating  liquors;  and  such  a  license 
is  not,  therefore,  within  the  legal  definition 
of  a  franchise.  Martens  v.  Bock  Island 
County  Attorney,  57  N.  B.  871,  873,  186  111. 
314. 

Politioal  privlleflre. 

A  franchise.  Involving  solely  matters  of 
pecuniary  interest,  or  a  privilege  in  respect 
to  property,  cannot.  In  a  Just  sense  of  the 
word,  be  called  a  political  pi^vllege.  It 
touches  no  duty  which  the  citizen,  as  such, 
owes  to  the  state.  Atchison  Street  By.  Co. 
V.  Missouri  Pac.  By.  Co.,  3  Pac.  284,  285, 
31  Kan.  661. 

Under  Const  art  4,  S  22,  prohibiting 
the  Jjegislature  from  passing  any  law  grant- 
ing to  any  corporation,  association,  or  in- 
dividual any  special  or  exclusive  privileges, 
immunity,  or  franchise  whatever,  the  Leg- 
islature has  so  power  to  authorize  the  an- 


nual appointment  by  Incorporated  associa- 
tions, organized  for  the  promotion  of  inter- 
ests allied  to  the  produce  commission  busi- 
ness, from  their  membership,  of  a  state 
board  to  serve  for  one  year,  who  shall  have 
power  to  license  and  exercise  control  over 
the  business  of  produce  commission  mer- 
chants. Lasher  v.  People,  55  N.  E.  663,  665, 
183  Ul.  226,  47  L.  B.  A.  802,  76  Am.  St  Bep. 
103. 

Memberil&ip  In  board  of  trade* 

The  term  "franchise"  Is  not  synonymous 
with  ••privileges  and  Inununities  of  a  per- 
sonal character,*'  and  hence  does  not  In- 
clude the  right  to  membership  in  a  private 
corporation,  such  as  the  Board  of  Trade  of 
Chicago.  Board  of  Trtide  of  Chicago  v.  Peo- 
ple, 91  lU.  80,  83. 

Offiee* 

The  statute  authorizing  the  direct  appeal 
from  the  circuit  court  to  the  Supreme  Court 
in  cases  in  which  a  franchise  is  involved 
does  not  include  an  office,  and  hence  a  direct 
appeal  from  the  trial  court  to  the  Supreme 
Coiurt  in  a  proceeding  by  quo  warranto  bring- 
ing in  question  the  right  to  hold  and  execute 
the  duties  of  an  office  will  not  lie.  McGrath 
V.  People,  100  111.  464,  465;  Graham  v.  Peo- 
ple, 104  111.  321,  322. 

As  privilege. 

See  "Privilege.** 

Privilege  of  banking. 

The  term  "franchise"  Includes  the  priv- 
ilege of  banking.  Bank  of  Augusta  v.  Earle, 
38  U.  S.  (13  Pet.)  519,  595,  10  L.  Ed.  274; 
State  V.  Mayor,  10  N.  Y.  Super.  Ct  (3  Duer) 
119,  144. 

The  term  "franchise"  does  not  embrace 
the  right  of  a  corporation  to  receive  money 
on  general  or  special  deposit  to  lend  money 
on  security,  or  to  discount  or  purchase  bills, 
notes,  or  other  evidences  of  Indebtedness,  as 
the  right  to  carry  on  such  business  belongs 
to  all  citizens  of  common  right  Internation- 
al Trust  Co.  V.  American  Loan  &  Trust  Co., 
65  N.  W.  78,  79,  62  Minn.  501;  State  v.  Scou- 
gal,  51  N.  W.  858,  3  S.  D.  55,  15  L.  B  A.  477, 
44  Am.  St  Bep.  756. 

Privlleso  of  inavraaee  bnsiness. 

The  privilege  of  doing  business  as  an  In- 
surer Is  a  franchise  subject  to  legislative  reg- 
ulation. This  franchise  has  grown  up  from 
a  small  beginning  of  necessity,  but  is  not  a 
departure  from  the  general  rule  characteriz- 
ing the  meaning  of  the  term.  As  the  busi- 
ness of  insuring  lives,  property,  credits,  and 
fidelity  of  conduct  has  become  of  such  large 
public  concern  in  connection  with  the  busi- 
ness enterprises  and  activities  of  the  people 
of  the  state  generally,  such  business  has  es- 
sentially become  one  of  a  public  character; 
and  it  has  been  found  necessary  by  the  Legis- 
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latore  to  goaid  the  people  of  the  state  in 
their  dealings  with  the  persons  and  corpora- 
tions assuming  to  act  as  insurance  compa- 
nies*  In  the  same  manner  as  it  has  been  found 
essential  to  deal  with  the  business  of  bank- 
ing. It  lias  been  held  repeatedly  that  the 
state  lias  the  right  to  regard  the  business  of 
insurance  as  one  dependent  upon  the  exer- 
cise of  a  franchise  which  the  state  has  the 
right  to  give  and  to  withhold.  People  y. 
Loew,  44  N.  Y.  Snpp.  42,  48,  ID  Biisc  Rep. 
248. 


As  property  •wned 


frawelitse. 


In  the  constitutional  proTision  that  no 
corporation  shall  lease  or  alienate  any  fran- 
chise so  as  to  relieye  the  franchise  or  prop- 
erty held  thereunder  l^m  the  liability  of  the 
lessor  or  grantor,  lessee  or  grantee,  contract- 
ed or  incurred  in  the  operation,  use,  or  en- 
joyment of  such  franchise,  or  any  of  its  priv- 
ileges, the  word  "franchise"  means  the  cor- 
porate existence  or  chartered  privileges,  as 
distinguished  from  the  corporeal  property, 
of  the  corporation.  Bailey  y.  Southern  By. 
Co.,  61  8.  W.  31,  U2  Ky.  424. 

But  though  one  may  have  a  franchise  to 
build  a  pier  on  lands  belonging  to  the  mu- 
nicipality, the  pier  itself  is  by  no  means  a 
franchise,  but  is  rather  real  estate,  under  the 
statutory  definition  of  "real  estate"  as  includ- 
ing "all  buildings  and  other  articles  erected 
upon  or  affixed  to"  the  land.  Smith  y.  City 
of  New  Tork,  68  N.  T.  552,  555. 

As  used  in  Ky.  St  %  4077,  providing  that 
certain  corporations  and  companies  shall,  in 
addition  to  other  taxes,  annually  pay  a  tax 
on  their  franchise  to  the  state,  etc.,  the  word 
"franchise"  is  intended  to  include  all  in- 
tangible property,  whether  or  not  such  prop- 
erty be  legally  franchises  or  corporate  fran- 
chises. So  that  it  is  a  tax  not  upon  the 
occupation  of  franchises  granted  by  other 
states  or  by  the  United  States,  but  upon  the 
property  owned  and  enjoyed  by  these  asso- 
ciations, companies,  and  corporations,  which 
is  claimed  to  be  within  the  taxing  power  of 
the  state.  Western  Union  Telegraph  Oo.  v. 
Norman  (U.  S.)  77  Fed.  13,  22. 

"The  term  franchise*  has  several  sig- 
nifications, and  there  is  some  confusion  In 
Its  use.  The  better  opinion  deduced  from 
the  authorities  seems  to  be  that  it  consists 
of  the  entire  privileges  embraced  in  and  con- 
stituting the  grant.  It  does  not  embrace  the 
property  acquired  by  the  exercise  of  the 
franchise."  Cfity  of  Bridgeport  v.  New  Tork 
&  N.  H.  B.  Co.,  86  Conn.  255,  266^  4  Am. 
Rep.  63. 

As  real  •state. 

See  "Real  Property.* 

As  rlcl&ts,  prtvUeseSy  and  Immimlttes. 

The  term  "franchise,"  as  applied  to  rail- 
road corporations,  is  not  synonymous  with 


"rights,  privileges,  and  franchlfles,'*  "^hts, 
powers,  and  privileges,"  and  the  like.  By 
the  term  "franchise"  Is  meant  tiie  positive 
rights  or  privileges,  without  the  possession  of 
which  the  road  of  the  company  could  not  be 
successfully  worked.  Bast  Tennessee,  Y.  A 
O.  B.  Co.  V.  Hamblen  County,  102  U.  8.  273, 
277,  26  L.  Ed.  152. 

"Franchises"  is  often  used  as  synony- 
mous with  "rights,  privileges,  and  immuni- 
ties," though  of  a  temporary  and  personal 
character,  so  that,  if  any  one  of  these  exists, 
it  is  loosely  termed  a  "ftancUse,"  and  is  sup- 
posed to  pass  upon  a  transfer  of  the  fran- 
chises of  the  company.  But  the  term  must 
always  be  considered  in  connection  with  the 
corporation  or  property  to  which  it  is  al- 
leged to  appertain.  Morgan  y.  Louisiana,  93 
U.  S.  217,  223,  28  li.  Ed.  860;  In  re  White 
Plains  Board  of  Water  Com'r8,.76  N.  Y.  Supp. 
11,  16,  71  App.  Div.  544. 

The  term  "franchises,"  in  a  legal  sense, 
contains  the  elements  of  a  grant  or  immu- 
nity, privilege  or  exemption,  of  public  or 
quasi  public  authority.  It  may  sometimes  be 
used  in  a  popular  sense  as  a  privilege,  but, 
as  used  in  a  sheriff's  certificate  of  sale  of 
certain  property,  together  with  a  newspaper, 
good  will,  and  franchises  thereof,  the  term 
"franchises"  is  not  used  in  the  legal  sense, 
or  in  its  ordinary,  popular  sense,  and  is  too 
indefinite  to  cover  a  contract  by  the  news- 
paper company  with  the  Associated  Press,  by 
which  it  is  to  be  furnished  news.  lAwrence 
V.  Times  Printing  Co.,  61  Pac.  16Q,  169,  22 
Wash.  482. 

Any  definition  of  the  word  ^franchise" 
must  include  the  word  '^privileges."  Wil- 
lamette Woolen  .Mfg.  Co.  v.  Bank  of  British 
Columbia,  7  Sup.  Ct  187,  190,  119  U.  &  191, 
30  L.  Ed.  884. 

A  franchise  is  a  liberty  or  privil^;e 
granted  by  the  government  to  an  individual. 
State  V.  City  of  Topeka,  2  Pac  587,  589,  30 
Kan.  653,  657. 

The  word  "franchise,*'  as  used  in  Ap- 
pellate Court  Act,  8  8»  providing  that  ap- 
peals may  be  had  directly  from  the  trial 
court  to  the  Supreme  Court  in  cases  in  which 
a  franchise  is  involved,  does  not  include  lib- 
erty or  privilege,  merely,  but  should  be  con- 
strued in  the  restrictive  sense  of  a  special 
privilege  conferred  by  grant  from  the  state 
or  sovereign  power,  as  being  something  not 
belonging  to  the  citizen  of  common  right 
Hesing  V.  Attorney  General,  104  m.  292,  295. 

Biglit  of  eminent  domain. 

Whenever  any  citizen  or  corporation  re- 
ceives the  right  to  construct  a  railroad  upon 
the  land  of  another  without  his  consent  by 
virtue  of  the  right  of  eminent  domain,  such 
individual  or  corporation  has  a  franchise  of 
eminent  domain.  Knoup  v.  Plqua  Brandt  of 
State  Bank.  1  Ohio  St  603,  613. 
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Bight  of  flikenr* 

The  tenu  "franchise,"  in  Const  art  8| 
I  18,  forbidding  the  granting  of  any  fran- 
chise, exc^t  to  promote  the  public  welfare, 
includes  an  ezclusiye  right  of  one  person 
of  fishing  in  any  part  of  the  Hudson  river, 
and  therefore  such  privilege  cannot  be  grant- 
ed. Such  privilege  is  a  private,  exclusive 
monopoly  of  a  public  right,  and  is  manifest- 
ly a  francliise.  Slingerland  v.  International 
Contracting  Co.,  60  N.  Y.  Supp.  12,  17,  48 
App.  Div.  215. 

Bifflit  to  aoqnire  laad. 

The  term  ''franchise,"  when  applied  to 
a  corporation,  includes  a  corporate  right  to 
select  and  acquire  land  for  the  authorized 
purposes  of  the  corporation.  Baltimore  & 
F.  Turnpike  Road  v.  Baltimore,  0.  &  E.  M. 
Pass.  R.  Co.,  81  Ati.  854,  855,  81  Md.  247. 

Bifflit  to  be  or  exist  distlngnlshed  from 
powers. 

There  is  a  marked  distinction  between 
a  franchise  which  is  essential  to  the  creation 
and  continued  existence  of  a  corporation,  a 
right  to  exist  as  an  artificial  being,  a  right 
conferred  on  the  sovereignty  of  the  state, 
and  those  rights,  subsidiary  in  their  nature, 
by  which  the  corporation  obtains  privileges 
of  more  or  less  value,  to  the  existence  of 
which  corporate  existence  is  not  a  prerequi- 
site. State  V.  Topeka  Water  Co.,  60  Pac. 
837,  841,  61  Kan.  547. 

The  sovereign  power,  which  makes  sev- 
eral persons  a  single  entity  as  a  corpora- 
tion, confers  on  them  the  franchise  of  act- 
ing as  one  person.  This  new  person,  creature 
of  the  law,  and  existing  through  the  grace 
of  and  at  the  will  of  the  sovereign,  was  then 
clothed  with  certain  powers  and  granted  cer- 
tain privileges.  These  are  its  franchises: 
First,  the  franchise  of  existence  as  a  cor- 
poration— ^its  life  and  being.  This  is  insep- 
arable from  it  When  it  parts  with  it,  it 
parts  with  its  life.  But  with  respect  to  the 
other  franchises  with  which  it  is  clothed, 
the  right  and  privilege  to  act  as  a  common 
carrier,  to  carry  passengers  and  goods,  to 
charge  tolls,  and  to  operate  a  railroad — 
these  it  enjoys  as  an  individual  could.  They 
are  inseparable  from  its  existence.  They  are 
its  property.  A  franchise  to  be  a  corpora- 
tion is  distinct  from  a  franchise  of  a  cor- 
poration to  maintain  and  operate  a  railroad. 
Central  Trust  Co.  v.  Western  N.  C.  R.  Co. 
(U.  S.)  89  Fed.  24,  31. 

Right  to  build  on  pnblio  road  or  way. 

The  right  to  build  in  and  on  a  public 
road  or  way  is  a  franchise.  Pennsylvania 
R.  Co.  V.  Philadelphia  Belt  Line  R.  Co.,  10 
Pa.  Co.  Ct  R.  625,  631. 

Rigbt  to  oonf or  degreei* 

Franchise  is  a  privilege  or  immunity  of 
a  public  nature  wtiich  cannot  legally  be  ex- 


ercised without  legislative  grant  For  ex- 
ample, to  be  a  corporation  is  a  franchise; 
the  execution  of  a  policy  of  insurance  by  an 
insurance  company,  and  the  using  of  a  bank 
note  by  an  incorporated  banking  company,  are 
franchises.  Since  corporations  can  exercise 
only  such  powers  as  are  granted  expressly 
or  incidentally,  the  same  act,  when  done  by 
an  individual,  may  be  no  franchise,  yet  be 
one  when  done  by  a  corporation.  For  ex- 
ample, the  issuance  by  an  individual  or  pri- 
vate association  of  negotiable  notes  for  cir- 
culation like  bank  notes  was  permissible  be- 
fore the  passage  of  the  restraining  act  while 
such  an  act  by  a  corporation  was  a  fran- 
chise. The  conferring  of  degrees  and  ap- 
pointment of  tutors  and  professors  by  educa- 
tional corporations  are  franchises,  though  an 
individual  may  instruct  pupils  and  may  em- 
ploy teachers  and  grant  certificates  without 
any  legislative  authority.  Consequentiy,  the 
appointment  of  a  medical  faculty  in  the  dty 
of  New  York,  by  a  college  located  in  Geneva, 
without  legislative  authority,  was  a  usurpa- 
tion of  a  franchise.  People  v.  Trustees  of 
Geneva  College  (N.  Y.)  5  Wend.  211,  217; 

V 

Right  to  eonstmot  aad  operate  rail- 
road. 

The  term  "franchise"  is  properly  applied 
to  a  grant  to  a  corporation  of  a  right  to  lay 
out  construct  aiid  operate  a  railroad.  Such 
a  grant  operates  to  give  the  corporation  the 
capacity  to  exercise  a  portion  of  the  powers 
of  sovereignty  for  the  purpose  of  making 
pecuniary  profit  to  itself.  Driscoll  v.  Nor- 
wich &  W.  R.  Co.,  82  Ati.  854,  357,  65  Conn. 
280. 

Rigbt  to  oonitmot  and  operate  street 
railroad. 

The  grant  of  an  exclusive  right  to  con- 
struct and  operate  a  horse  railway  in  a  city 
is  a  franchise.  Denver  &  S.  Ry.  Oo.  v.  Den- 
ver City  Ry.  Co.,  2  Colo.  673,  682. 

Rigbt  to  erect  a  bridge. 

Resolutions  of  the  trustees  of  a  town, 
which  give  a  person  liberty  to  make  a  road- 
way and  erect  a  bridge,  and  which  are  pass- 
ed in  the  exercise  of  governmental  power 
conferred  by  charter  in  colonial  days,  cre- 
ate a  franchise  rather  than  a  license  or  an 
easement.  Trustees  of  Freeholders  &  Com- 
monalty of  Town  of  Southampton  y.  Jessup, 
56  N.  E.  538,  539,  162  N.  Y.  122. 

Right  to  lease  market  stalli. 

The  exclusive  privilege  vested  in  one 
pursuant  to  a  city  ordinance,  and  contract 
predicated  thereon,  made  by  him  with  a 
city,  to  furnish  the  ground,  build  thereon  a 
structure  suitable  for  a  public  market  and 
then  operate  it  for  a  specified  period  by  rent- 
ing stalls  to  those  engaged  in  the  market 
business,  and  collecting  and  appropriating  to 
himself  the  revenues  derived  from  the  rent- 
ing of  the  stalls,  is  a  franchise.    Maestri  v. 
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Board  of  AsseBSors,  84  South.  658,  661,  110 
La.  617. 

Rieht  tm  pvaottoe  law. 

The  term  "franchise"  properly  describes 
the  right  granted  to  a  lawyer  to  practice 
law.  In  re  Attomeys*  Oaths  (N.  Y.)  20  Johns. 
492,  493. 

RiKKt  to  preside  mwv  eity  ooimoll. 

Within  Revision  1860,  c.  151,  8  3743,  pro- 
viding that  where  several  persons  claim  to 
be  entitled  to  the  same  office  or  franchise 
an  information  may  be  filed  against  all  or 
any  portion  thereof  in  order  to  try  their  re- 
spective rights  thereto,  the  right  of  the  mayor 
of  a  city  to  preside  over  the  meetings  of  a 
city  council  is  a  franchise.  Cochran  v.  Mc- 
Cleary,  22  Iowa,  75,  89. 

Bifflit  to  take  toUs. 

A  franchise  is  a  pledge  of  royal  pre- 
rogative to  a  subject,  such  as  the  right  of 
taking  tol^for  a  bridge  way  or  wharf.  Tal- 
cott  V.  Pine  Grove  (U.  S.)  23  Fed.  Gas.  652, 
668. 

The  right  to  collect  tolls  on  bridges, 
roads,  etc.,  is  a  franchise.  Truckee  &  T.  T. 
R.  Oo.  V.  Oampbell,  44  Gal.  89,  91. 

BIslit  to  trade-4BJUFk« 

The  right  of  a  corporation  to  use  a  name 
as  a  trade-mark  is  not  a  franchise.  Hazel- 
ton  Boiler  Go.  v.  Hazelton  Tripod  Boiler  Go., 
28  N.  E.  248,  137  111.  231. 

Bifflit  to  «se  public  streots. 

The  word  "franchise"  is  in  common  use 
to  designate  the  right  or  privilege  of  con- 
structing and  operating  railroads  In  city 
streets.  Such  right  must  always  proceed  in 
some  source  from  the  state,  as  authority  to 
use  the  public  streets  of  a  city  for  rail- 
road purposes  primarily  resides  in  the  state, 
and  is  a  part  of  the  sovereign  power.  Adee 
V.  Nassau  Electric  Go.,  72  N.  Y.  Supp.  992, 
1000,  65  App.  Dlv.  529.  See,  also,  Port  of 
Mobile  V.  Louisville  &  N.  R.  Go.,  4  South. 
106,  108,  84  Ala.  115. 

Within  the  constitutional  provision  pro- 
hibiting the  Legislature  from  enacting  any 
special  or  private  laws  granting  corporate 
rights  or  privileges,  a  municipal  ordinance 
granting  a  franchise  to  a  street  railway  com- 
pany is  not  invalid,  the  franchise  not  being 
essentially  corporate,  and  it  is  not  the  grant 
of  a  franchise  which  is  prohibited,  but  a 
corporate  franchise.  Linden  Land  Go.  v.  Mil- 
waukee Electric  Railway  &  Light  Go.,  83  N. 
W.  861,  858,  107  Wis.  493. 

A  special  privilege  granted  by  sovereign 
authority  either  to  an  individual  or  a  cor- 
poration is  a  franchise.  A  grant  made  by  a 
city  council,  by  authority  of  its  charter,  to 
construct,  maintain  and  operate  a  system  of 


waterworks  in  such  city,  and  to  use  the 
streets  and  all^s  for  that  purpose,  is  a  1^- 
Islative  grant  through  the  medium  of  an  au- 
thorized legislative  agency,  and  is  a  fran- 
chise. As  used  in  Rev.  St  8  3466,  author- 
izing the  Attorney  General  to  bring  proceed- 
ings for  the  forfeiture  of  franchises,  the  word 
"franchise**  is  used  in  its  general  sense,  so 
as  to  Include  franchises  regardless  of  wheth- 
er they  are  corporate  or  not  State  v.  Port- 
age Glty  Water  Co.,  88  N.  W.  697,  700,  107 
Wis.  441. 

A  grant  of  a  franchise  proceeds  from 
the  state,  and  is  distinguished  from  consent 
of  a  municipal  authority,  which  merely  goes 
to  consent  for  a  form  of  street  use.  Ghee  v. 
Northern  Union  Gas  Go.,  56  N.  T.  Supp.  450, 
454,  84  App.  Dlv.  551. 

The  license  given  by  a  city  to  a  street 
railway  company,  authorizing  it  to  use  the 
streets  of  the  city  for  its  railway,  is  not  a 
franchise.  Lincoln  St  Ry.  Go.  v.  Glty  of 
Lincoln,  84  N.  W.  802,  808,  61  Neb.  109. 

The  grant  of  the  right  to  run  a  railroad 
in  the  city  streets  is  a  franchise  which  can- 
not be  granted  by  the  city  without  authority 
from  the  Legislature.  State  ▼.  Mayor,  10 
N.  Y.  Super.  Gt  (3  Duer)  119,  144. 

The  franchise  made  taxable  by  Tax  Law, 
I  2,  subd.  8,  as  amended  by  Laws  1899,  c. 
712,  does  not  mean  the  right  to  exercise  cor- 
porate functions,  but  the  right  to  use  the 
public  streets,  highways,  or  public  places  for 
the  purpose  of  laying  pipes  or  mains,  either 
as  an  individual  or  a  corporation.  The  right 
to  so  use  the  public  streets  or  highways  is  a 
property  right,  and  it  is  because  such  prop- 
erty has  a  value  that  the  right  exists  to  as- 
sess it  The  franchise  thus  made  taxable 
must  mean  some  special  privilege  derived 
from  some  governmental  body  or  some  politi- 
cal body  having  authority  to  grant  the  prop- 
erty right  sought  to  be  taxed.  It  is  this  spe- 
cies of  property,  intangible  in  its  nature, 
which  the  law  was  enacted  to  reach.  People 
V.  Priest  77  N.  Y.  Supp.  382,  383,  76  App. 
Dlv.  131. 

In  Walsh  v.  New  York  Floating  Dry 
Dock  Go.,  77  N.  Y.  448,  452,  it  was  said  that 
the  term  "franchise"  included  a  right  to  col- 
lect wharfage,  as  such  right  depended  upon 
a  grant  by  the  sovereign  power.  Flandreau 
V.  Elsworth,  45  N.  B.  853,  854,  151  N.  Y.  473. 

Of  eorpovation. 

A  general  franchise  of  a  corporation  is 
its  right  to  live  and  to  do  business  by  the 
exercise  of  the  corporate  powers  granted  by 
the  state.  People  v.  State  Board  of  Tax 
Gom'rs,  67  N.  B.  69,  72, 174  N.  Y.  417. 

The  franchise  of  a  company  is  the  right 
to  hold  property  and  exercise  its  corporate 
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privileges.  Hancock  y.  Singer  Mfg.  Co.,  41 
Ati.  846,  850,  62  N.  J.  Law,  289,  42  L.  R.  A. 
852  (ciUng  Wilmington  &  W.  R.  R.  Oo.  r, 
Reid,  80  U.  S.  [13  Wall.]  264,  20  L.  Ed.  5G8); 
Singer  Mfg.  Ck).  y.  Heppenhelmer,  84  Atl. 
1061,  1063,  58  N.  J.  Law  (29  Vroom)  633,  32 
L.  R.  A.  &13.  As  applied  to  corporations  it 
constitutes  its  rlglit  to  do  business,  and  also, 
in  so  doing,  to  exercise  certain  special  powers 
and  privileges  which  do  not  belong  to  citi- 
zens of  the  country  generally  of  common 
right,  and  is  vested  in  the  corporate  entity. 
Arapahoe  County  Com'rs  r.  Rocky  Mountain 
News  Printing  Oo.,  61  Pac.  494,  499,  15  Colo. 
App.  189. 

A  franchise  of  a  corporation  is  its  right 
to  exist  and  perform  certain  acts.  Thomp- 
son y.  Schenectady  Ry.  Ck>.  (U.  8.)  124  Fed. 
274,  279. 

Of  muleipaUty. 

A  municipal  corporation  may  have  the 
franchise  of  a  market  or  of  a  local  court; 
and  the  different  powers  of  a  private  corpo- 
ration, like  the  right  to  hold  and  dispose  of 
property,  are  its  franchises.  Pierce  t.  £3m- 
ery.  32  N.  H.  484,  507. 

Of  i«ll»Mid  oompaay. 

A  mortgage  by  a  railroad  company,  con- 
veying the  "road  and  its  franchises,"  does  not 
bring  in  question  the  much  vexed  subject  of 
the  power  of  the  corporation  to  transfer  its 
franchises  of  existence.  The  term  used  em- 
braces only  such  rights  and  privileges  as  are 
involved  in  the  owning,  maintaining,  and  op- 
eration of  the  railroad,  and  in  the  receipt  and 
enjoyment  of  the  income  and  emoluments  of 
so  doing.  The  franchise  conveyed  is  by  the 
language  restricted  to  the  franchise  that  the 
corporation  had  in  the  road  itself,  and  there- 
fore cannot  be  regarded  as  touching  other 
franchises,  such  as  that  of  being  a  corpora- 
tion with  the  right  of  perpetual  succession 
and  of  suing  and  being  sued  by  the  corporate 
name.  Miller  v.  Rutland  &  W.  R.  Co.,  86 
Vt  462,  493. 

"The  franchises  of  a  railroad  company 
are  rights  or  privileges  which  are  essential 
to  the  operation  of  the  corporation,  and  with« 
out  which  its  road  and  works  would  be  of 
little  value,  such  as  the  franchise  to  run 
cars,  to  take  tolls,  to  appropriate  earth  and 
gravel  for  the  bed  of  its  road,  or  water  for  its 
engines,  and  the  like.  They  are  positive 
rights  or  privileges  without  the  possession  of 
which  the  road  of  a  company  could  not  be 
successfully  worked."  State  v.  Maine  Gent 
R.  Co.,  66  Me.  488,  512  (quoting  Morgan  v. 
Louisiana,  93  U.  8.  217.  223,  23  L.  Ed.  860); 
New  Orleans,  S.  F.  ft  L.  R.  Co.  v.  Delamore, 
5  Sup.  Ct  1009,  1012,  114  U.  S.  501,  29  L. 
Ed.  244;  Baltimore,  G.  ft  A.  Ry.  Co.  v.  Ocean 
City.  42  Atl.  922,  923,  89  Md.  89;  WUson  v. 
Gaines,  9  Baxt  (Tenn.)  546,  552. 


The  ordinary  franchises  of  a  railroad 
corporation  are  the  right  to  exist  and  to 
transact  business  as  a  corporation,  and  to 
condemn  property  for  its  uses.  State  v.  Aus- 
tin &  N.  W.  R.  Co.,  62  S.  W.  1050,  1052,  94 
Tex.  530. 

A  statute  providing  that  the  franchises 
of  a  railroad  company  should  be  considered 
in  ascertaining  the  value  of  the  property  as- 
sessed means  the  legal  privileges  which  the 
company  enjoys  in  the  use  of  its  property. 
State  Board  of  Assessors  v.  Central  R.  Co., 
4  Aa  578,  608»  48  N.  J.  Iaw  (19  Vroom)  146. 

In  discussing  the  meaning  of  the  word 
"franchise,"  Mr.  Justice  Field,  in  the  case  of 
Morgan  v.  State  of  Louisiana,  93  U.  S.  223, 
23  L.  Ed.  860,  uses  the  following  language: 
"Much  confusion  of  thought  has  arisen  in 
this  case,  and  in  similar  cases,  from  attaching 
a  vague  and  indefinite  meaning  to  the  term 
'franchise.'  It  is  often  used  as  synonymous 
with  rights,  privileges,  and  immunities,  though 
of  a  personal  and  temporary  character,  so 
that,  if  any  one  of  these  exist,  it  is  loosely 
termed  a  ^franchise,'  and  is  supposed  to  pass 
upon  a  transfer  of  the  franchises  of  the  com- 
pany; but  the  term  must  always  be  consider- 
ed in  connection  with  a  corporation  or  prop- 
erty to  which  it  is  alleged  to  appertain.  The 
franchises  of  the  railroad  corporation  are 
rights  or  privileges  which  are  essential  to 
the  operation  of  the  corporation,  and  with- 
out which  its  road  and  works  would  be  of 
little  value,  such  as  a  franchise  to  run  cars, 
to  take  tolls,  to  appropriate  earth  and  gravel 
for  the  bed  of  its  road,  or  water  for  its  en- 
gines, and  the  like.  They  are  positive  rights 
or  privileges,  without  the  possession  of  which 
the  road  of  the  company  could  not  be  suc- 
cessfully worked."  Where  a  railroad  had  ob- 
tained from  a  municipal  corporation  its  un- 
conditional consent  to  the  construction  of  a 
railroad  on  one  of  its  streets,  a  purchaser  at 
foreclosure  sale  of  all  the  properties,  privi- 
leges, and  franchises  of  the  railroad  acquir- 
ed its  rights  to  the  use  of  the  street  Deni- 
son  &  S.  Ry.  Co.  v.  St  Louis  S.  W.  Ry.  Go.  of 
Texas,  72  S.  W.  201,  205,  30  Tex.  Olv.  App. 
474. 

Of  street  rmilroad  eompaaj. 

The  general  franchise  of  a  street  railroad 
company  is  the  special  privilege  conferred  on 
a  certain  number  of  persons,  known  as  the 
corporation,  to  become  a  street  railroad  cor- 
poration on  certain  conditions.  People  v. 
State  Board  of  Tax  Comers,  67  N.  E.  69,  72, 
174  N.  Y.  417. 

Of  water  oompaay. 

A  franchise  of  a  water  company  having 
its  chief  office  or  place  of  business  in  a  dty, 
and  which  furnishes  water  to  some  other 
persons  outside  the  dty,  and  whose  pumping 
station  and  a  part  of  the  mains  are  outside 


FBANCEISB  TAX 


2942 


FRATERNAL  ASSOCIATION 


of  the  city,  does  not  consist  in  pnmping  the 
water  or  in  maintaining  the  reseryolrs.  Such 
pumping  and  maintaining  is  only  a  means 
of  exercising  a  franchise,  which  is  the  sup- 
plying of  the  city  and  its  inhabitants  with 
water.  Board  of  Ck>uncllmen  of  Frankfort 
y.  Stone,  56  S.  W.  67&,  681, 108  Ky.  400. 

FRAN GHISfi  TAX. 

A  franchise  tax  is  a  tax  imposed  direct- 
ly on  the  corporation,  and  not  on  its  capital 
stock,  its  property,  the  shares  of  the  stock- 
holders»  or  the  dividends  or  profits  accruing. 
Worth  T.  Petersburg  B.  B.  Co^  8d  N.  G.  901, 
306. 

A  franchise  tax  is  not  a  tax  on  the 
property  of  the  corporation.  Tremont  &  Suf- 
folk Mills  ▼.  dity  of  LoweU,  69  N.  B.  1007, 178 
Mass.  469. 

A  franchise  tax,  when  applied  to  a  do- 
mestic corporation,  is  the  tax  upon  the  right 
of  a  corporation  to  exercise  the  prlyllege  con- 
ferred upon  it,  and  is  not  a  property  tax. 
The  manner  in  which  the  yalue  of  its  fran- 
chise shall  be  assessed,  and  the  rate  of  tax- 
ation applied  thereto,  are  matters  of  legia- 
latiye  discretion,  subject  to  the  restriction  of 
the  domestic  Constitution,  and  no  question 
in  respect  to  such  a  tax  arises  under  the  fed- 
eral Constitution.  Chicago  &  E.  I.  R.  Co.  ▼• 
State,  51  N.  B.  924,  928,  168  Ind.  134 

A  franchise  tax  is  one  exacted  from  a 
corporation  as  the  price  of  the  right  and  the 
prlyllege  which  it  receiyeB  from  the  state  as 
being  a  corporation.  "Although  the  amount 
to  be  paid  is  determined  by  the  amount  of 
the  capital  stock  and  the  duration  of  the  cor- 
porate life,  yet  these  are  only  ther  criteria 
chosen  by  the  Legislature  for  ascertaining 
the  probable  yalue  of  the  corporate  fran- 
chise." Marsden  Oo.  ▼.  State  Bd.  of  Asses*- 
or%  89  Atl.  688,  689,  61  N.  J.  Law,  461. 

Franchise  taxes  are  leyled  directly  by 
an  act  of  the  Legislature,  and  the  corpora- 
tions are  required  to  pay  the  amount  into 
the  state  treasury.  They  differ  from  prop- 
erty taxes»  as  leyled  for  state  and  municipal 
purposes,  in  the  basis  prescribed  for  comput- 
ing the  amount,  in  the  manner  of  assessment, 
and  in  the  mode  of  collection.  Gomparatiye 
yaluatlon  in  assessing  property  taxes  is  the 
basis  of  computation  in  ascertaining  the 
amount  to  be  contributed  by  an  indlyidual, 
but  the  amount  of  a  franchise  tax  depends 
upon  the  business  transacted  by  the  corpora- 
tion, and  the  extent  to  which  they  haye  exer- 
cised the  priylleges  granted  in  their  charter. 
Home  Ins.  Co.  y.  State,  10  Sup.  Ct  693,  597, 
134  U.  S.  594,  83  L.  Bd.  1025  (citing  Proyi- 
dent  Institution  for  Sayings  y.  Massachu- 
setts, 73  U.  S.  (6  Wall.)  611,  18  L.  Bd.  907); 
People  y.  Home  Ins.  Co.,  92  N.  Y.  828,  842. 

The  franchise  tax  is  not  laid  on  property 
at  all,  but  is  imposed  on  the  corporation  for 


the  prlyllege  of  carrying  on  business  in  the 
state  and  exercising  corporate  franchises 
granted  by  the  state.  People  y.  Knight,  67 
N.  B.  65,  66,  174  N.  X.  475^  63  L.  B.  A.  87. 

FRANKLINITL 

The  term  **franklinlte"  does  not  mean 
the  pure  mineral  of  that  name,  which  is 
neyer  found  except  in  small  and  detached 
specimens,  but  those  yeins  or  lodes  in  which 
f  rankllnite  predominates,  and  which  is  known 
and  designated  as  "frankllnite  ore."  New 
Jersey  Zinc  Oo.  y.  New  Jersey  Franklinite 
Co.,  13  N.  J.  Bq.  (2  BeasL)  322,  344. 

The  term  "franklinite"  was  held  to  mean 
zinc  and  iron  in  chemical  combination,  and 
not  properly  either  a  metal  or  an  ore.  New 
Jersey  Zinc  Co.  y.  BoiSton  Franklinite  Co.* 
16  N.  J.  Bq.  (2  McCart)  418|  446. 

FRATERNAL 

The  term  "fraternal"  is  defined  by  Pub. 
Acts  1895,  p.  592,  c  255,  8  1,  relatiye  to 
the  general  subject  of  insurance,  as  mean- 
ing haying  a  lodge  system  with  a  ritualistic 
form  of  work  and  a  representatlye  form  of 
goyernment,  proylding  for  the  paying  of 
benefits  in  case  of  death.  Wm.  A.  Miles  & 
Ca  y.  Odd  FeUows'  Mut  Aid  Ass*n  of  Con- 
necticut, 56  AXX.  607,  76  Conn.  132. 

raULTEBNAXi  A8SOOIATIOH. 

The  term  "fraternal  beneficial  society," 
as  used  in  the  statutes  of  Missouri,  authoris- 
ing the  incorporation  of  such  associations, 
was  used  in  its  ordinary  sense  to  designate 
an  association  <x  society  that  is  engaged  in 
some  work  that  is  of  a  fraternal  and  ben- 
eficial character.  According  to  this  yiew,  a 
fraternal  beneficial  society  would  be  one 
whose  members  haye  adopted  the  same  or  a 
yery  similar  calling,  ayocation  or  profession, 
or  who  are  working  in  unison  to  accomplish 
some  worthy  object,  and  who  haye  for  that 
reason  banded  themselyes  together  as  an 
association  or  society  to  aid  and  assist  one 
another,  and  to  promote  the  common  cause. 
The  term  '^fraternal"  can  properly  be  applied 
to  such  an  association  for  the  reason  that 
the  pursuit  of  a  common  object,  calling,  or 
profession  usually  has  a  tendency  to  create  a 
brotherly  feeling  among  those  who  are  en- 
gaged. But  an  association  organized  for  the 
sole  purpose  of  engaging  in  the  business 
of  assessment  insurance,  though  called  a  fra- 
ternal beneficial  society,  and  haying  in  its 
constitution  some  proyisions  for  a  literary 
and  social  entertainment  and  for  ylriting 
the  sick,  is  not  within  the  statute.  National 
Union  y.  Marlow  (U.  S.)  74  Fed.  776,  778^  21 
C.  C.  A.  89. 

A  fraternal  beneficiary  association  Is  a 
corporation  or  society  formed  or  organised 
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and  carried  cm  for  the  sole  benefit  of  its  mem< 
bers  and  beneficiaries,  and  not  for  profit 
Pab.  St  N.  H.  1901,  p.  578,  c  86,  |  1. 

A  fraternal  association  is  hereby  declared 
to  be  a  corporation,  society,  or  voluntary  as- 
sociation formed  or  organized  and  carried  on 
for  the  sole  benefit  of  its  members  and  their 
beneficiaries,  and  not  for  profit  Rev.  St 
Mo.  1889,  I  1408;  Rot.  St  Okl.  1903,  8  3236. 
Such  associations  haying  a  lodge  system, 
with  ritualistic  form  of  work  and  a  repre- 
sentatiye  form  of  goyernment,  and  making 
proTision  for  the  payment  of  death  benefits, 
may,  in  addition  thereto,  provide  for  the  pay- 
ment of  benefits  in  case  of  accident  sickness, 
disability,  or  old  age  of  its  members.  The 
fund  from  which  the  payment  of  such  bene- 
fits shall  be  made  and  the  fund  from  which 
the  expenses  of  such  association  shall  be  de- 
frayed shall  be  derived  from  assessments  or 
dues  collected  from  its  members.  Walker 
V.  Giddings,  61  N.  W.  512,  514»  103  Mich. 

OAA 

FRATEBNAXi  IHSirBAIf OS. 

Fraternal  Insurance  is  temporary  Insur- 
ance; insurance  from  the  maturity  of  one 
assessment  to  the  maturity  of  .another;  and 
stipulations  to  insure  promptitude  in  the  pay- 
ment of  the  assessments  constitute  both  the 
substance  and  the  essence  of  the  contracts 
for  it  Modem  Woodmen  of  America  v.  Te- 
vis  (U.  S.)  117  Fed.  869,  872,  54  a  0.  A.  293. 

FRATERNITY. 

A  corporation  is  properly  an  investing 
the  people  of  a  place  with  the  local  govern- 
ment thereof,  and  therefore  their  laws  shall 
bind  strangers;  but  a  fraternity  is  some 
people  of  a  place  united  together  in  respect 
to  a  mystery  or  business  into  a  company, 
and  their  laws  and  ordinances  cannot  bind 
strangers,  for  they  have  not  a  local  power 
or  government  Onddon  y.  Bastwlck,  1  Salk. 
192. 

FRAUD. 

See  "Actionable  Fraud*';  **Actual  Fraud"; 

"Constructive  Fraud";  "Legal  Fraud"; 

••Positive  Fraud." 
See**Badges  of  Fraud";  "In  Fraud  Of; 

••Judgment  f6r  Fraud." 
Action  for,  see   ** Action  for  Deceit  or 

Fraud." 

"Fraud  has  been  defined  to  be  any  cun- 
ning deception,  or  artifice  used  to  circum- 
vent, cheat  or  deceive  another."  Farwell  v. 
Metcalf,  61  DL  872,  375;  Roberts  v.  Wool- 
bright  Ga.  Dec.  98»  100,  pt  1;  Shipp  v.  (Com- 
monwealth, 41  S.  W.  856,  101  Ky.  518,  19 
Ey.  Law'  Rep.  634,  639;  Anheuser-Busch 
Brewing  Ass'n  y.  Daviess  County  Distilling 


Oo.  (Ey.)  49  S.  W.  541,  542;  Hatch  v.  Barrett 
8  Pac.  129,  137,  34  Ean.  223;  In  re  Reiffeld's 
WUl,  73  N.  Y.  Supp.  808,  809,  36  Misc.  Rep. 
472;  Jacobs  v.  George  (Ariz.)  20  Pac.  183, 
188.  See,  also,  Brown  v.  Manning,  3  Minn. 
35.  44  (GU.  13,  16),  74  Am.  Dec.  736;  Wil- 
liams v.  Harris,  54  N.  W.  926,  927,  4  S.  D. 
22,  46  Am.  St  Bep.  758;  Noble  v.  Enos, 
19  Ind.  72,  79.  This  definition,  however, 
seems  to  embrace  only  actual  or  positive 
fraud.  Eennedy'8  Heirs  y.  Eennedy's  Heirs, 
2  Ala.  571,  598;  People  y.  Taylor  (N.  T.)  4 
Parker,  Or.  B.  158, 161. 

Fraud  la  defined  to  be  all  surprise,  trick, 
cunning,  dissembling,  and  other  unfair  way 
that  is  used  to  cheat  any  one.  Turley  v. 
Taylor,  65  Tenn.  (6  Baxt)  376,  386;  People 
y.  Taylor  (N.  Y.)  4  Parker,  Or.  B.  158,  161. 

Fraud  Is  any  trick  or  artifice  by  one  to 
induce  another  to  fall  into  or  remain  in  an 
error  to  his  harm.  Maher  y.  EUbemia  Ins. 
Ga,  67  N.  T.  288,  292. 

Fraud  Is  defined  by  Webster  as  an  in- 
tentional perversion  of  the  truth  for  the 
purpose  of  obtaining  some  valuable  thing  or 
promise  ftom  another,  and  this  is  its  use 
when  used  in  the  definition  of  forgery. 
Barnes  v.  Grawford,  20  S.  B.  886,  887,  115  N. 
G.  76. 

Blgelow  defines  frautf  to  be  an  endeavor 
to  alter  rights  by  deception  touching  motives 
or  by  circumstances  not  touching  motives. 
Anheuser-Busch  BrevTlng  Ck).  v.  Daviess 
Gounty  DistUling  Go.,  49  S.  W.  541,  542,  20 
Ey.  Law  Rep.  1522. 

Judge  Wlllard,  In  his  Equity  Jurispru- 
dence,  says:  •'Fraud  has  been  defined  to  be 
any  kind  of  artifice  by  which  another  has  been 
deceived."  People  v.  Taylor  (N.  Y.)  4  Par- 
ker, Gr.  R.  158,  160. 

Fraud  consists  in  one  man  endeavoring 
by  deception  or  circumvention  to  alter  an- 
other's rights.  Gloud  Gounty  Gom'rs  v.  Hos- 
tetler,  51  Pac  62,  63,  6  Ean.  App.  286. 

Fraud  is  defined  to  be  "the  unlawful 
appropriation  of  another's  property  with 
knowledge,  by  design,  and  without  crim- 
inal intent"  Gldham  y.  Stephens,  25  Pac. 
863,  864,  45  Ean.  369  (dtlng  1  Bouv.  Law 
Diet  612). 

Fraud  consists  in  deception  practiced  in 
order  to  Induce  another  to  part  with  property 
or  surrender  some  legal  right  which  accom- 
plishes the  end  desired.  Alexander  v.  Ghurch, 
4  Atl.  103,  104,  53  Gonn.  561  (citing  Ck>oley, 
Torts,  474). 

Fraud  consists  In  an  undue  advantage 
taken  of  a  party  under  circumstances  which 
mislead,  confuse,  or  disturb  the  Just  results 
of  his  Judgment  and  thus  expose  him  to  be 
the  victim  of  the  willful,  the  importunate, 
and  the  cunning.    Pursley  y.  Wikle,  19  N.  B. 
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478,  480,  118  Ind.  189;   Shirk  y.  Mitchell,  36 
N.  B.  850,  868,  137  Ind.  185. 

Fraud  is  what  is  done  in  secret,  and 
where  there  is  a  concealment  from  a  party 
in  a  matter  which  concerns  his  interest  Dale 
T.  Smith,  1  Del.  Ob.  1,  5,  12  Am.  Dec.  64. 

PoL  Cont  534,  lays  down  the  rule  that  to 
constitute  fraud  'It  must  be  such  an  appro- 
priation as  is  not  permitted  by  law;  (2)  it 
must  be  with  the  knowledge  that  the  prop- 
erty is  another's,  and  with  design  to  deprive 
him  of  it"  Anheuser-Busch  Brewing  Ass'n 
V.  Daviess  County  Distilling  Ck).,  40  S.  W. 
541,  542,  20  Ey.  Law  Rep.  1522. 

Justice  Story  says:  "It  Is  a  very  old 
axiom  of  equity  that  if  a  representation  is 
made  to  another  person  going  to  deal  in  a 
matter  of  interest  on  the  faith  of  that  rep- 
resentation, the  former  shall  make  the  rep- 
resentation good  if  he  knew  it  to  be  false." 
Story's  Bq.  Jr.  8  191;  Neville  v.  Wilkinson. 
1  Brown,  Oh.  146.  Lord  Shelton  declares 
that  If  a  man,  on  a  treaty  for  any  contract 
will  make  a  false  representation,  by  means 
of  which  he  puts  the  party  bargaining  un- 
der a  mistake,  it  is  a  fraud.  Fozworth  v. 
Bullock,  44  Miss.  457,  465. 

The  most  essential  element  of  fraud  is 
deceit,  and  there  can  be  no  frfiud  where  a 
party  is  not  deceived.  Studer  v.  Bleistein,  22 
N.  B.  243,  245,  115' N.  Y.  316,  5  L.  R.  A. 
702. 

As  aet  liLTolTiiis:  breaeli  of  dutjf  trust, 
or  oonfidenoe. 

Fraud,  in  the  sense  of  a  court  of  equity, 
properly  includes  all  acts,  omissions,  and 
concealments  which  involve  a  breach  of  le- 
gal or  equitable  duty,  trust  or  confidence, 
Justly  reposed,  and  are  injurious  to  another, 
or  by  which  an  undue  and  unconscientious 
advantage  is  taken  of  another.  City  of  Clay 
Center  v.  Myers,  35  Pac.  25,  26,  52  Kan.  363 
(citing  1  Story,  Eq.  Jur.  8  187);  Hatch  v. 
Barrett  8  Pac.  129,  138,  34  Kan.  223;  6an- 
dolfo  V.  Hood  (Pa.)  1  Pears.  269,  270 ;  Moore 
V.  Crawford,  9  Sup.  Ct  447,  448,  130  U.  S. 
122,  32  L.  Bd.  878;  Sears  v.  Hicklin,  21  Pac. 
1022,  1025,  13  Colo.  143 ;  Kayser  v.  Maugham, 
6  Pac  803,  810,  8  Colo.  232;  Jacobs  v. 
George  (Ariz.)  20  Pac.  183,  188;  Richardson 
V.  Trimble  (N.  Y.)  38  Hun,  409,  416;  In  re 
Hill's  Bstate,  7  N.  Y.  Supp.  328,  329,  2  Con. 
Sur.  25;  In  re  Reiffleld's  Will.  73  N.  Y. 
Supp.  808,  809,  36  Misc.  Rep.  472;  Kenne- 
dy's Heirs  V.  Kennedy's  Heirs,  2  Ala.  571, 
593;  Cock  v.  Van  Etten,  12  Minn.  522,  527, 
(Gil.  431,  435);  Shotwell  v.  Nicollet  Nat 
Bank,  45  N.  W.  842,  844,  43  Minn.  389; 
Lumpkin  v.  Snook,  19  N.  W.  333,  334,  63 
Iowa,  515,  518;  Larson  v.  Williams,  69  N.  W. 
441,  442,  100  Iowa,  110,  62  Am.  St  Rep.  544; 
Jones  V.  Seward  County,  4  N.  W.  946,  948, 
10  Neb.  154;  Crislip  v.  Cain,  19  W.  Va.  488, 
439,  464;    Roberts  T.  Woolbright,  Ga.  Dec. 


98,  100,  pt  1;  Diversey  v.  Johnson,  93  IlL 
547,  560.  This  rule  has,  in  tf  ect,  been  ap- 
plied to  a  Judgment  recovered  by  one  party 
against  another  when  the  defendant  has  becD 
prevented  from  availing  himself  of  his  de- 
fense by  fraud  or  accident  Richardson  v. 
Trimble  (N.  Y.)  38  Hun,  409,  416.  See,  also, 
Lumpkin  v.  Snook,  19  N.  W.  333,  334,  63 
Iowa,  515,  518;  Larson  v.  Williams,  69  N. 
W.  441,  442,  100  Iowa,  110,  62  Am.  St  Rep. 
544. 

Fraud  is  deception  or  artifice  by  which 
disadvantage  results  to  one  who  has  a  right 
to  rely  upon  openness,  candor,  and  fair  deal- 
ing. It  is  not  deception  or  artifice  for  one 
whose  duty  it  is  to  make  a  Just  appraisement 
to  disregard  that  duty  and  make  an  unjust 
appraisement  even  though  it  be  done  through 
corrupt  and  dishonest  motives.  Downey  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  57  Pac:  101*  103, 
60  Kan.  499. 

Fraud  is  a  secret  and  intentional  viola- 
tion of  private  confidence,  including  all  acts, 
omissions,  and  concealments  which  involve  a 
breach  of  legal  or  equitable  duty,  and  which 
are  injurious  to  another.  Cock  v.  Van  Btten, 
12  Minn.  522,  527  (Gil.  431,  435).  See,  also, 
Adamson  v.  Union  Ry»  Co.,  26  N.  Y.  Supp. 
136,  141,  74  Hun,  8,  9. 

*That  fraud  which  the  statute  of  frauds 
is  intended  to  suppress  consists  in  the  asser- 
tion of  a  contract  which  was  never  made, 
whereas  the  fraud  against  which  courts  of 
equity  afford  relief  consists  in  the  repudia- 
tion of  a  contract  which  has  been  made,  and 
upon  which  an  innocent  party  has  actually 
proceeded*  to  do  that  for  which  the  Jurisdic- 
tion of  the  law  courts  affords  him  no  Just 
recompense."  Hall  v.  Linn,  5  Pac.  641,  645. 
8  Colo.  264  (citing  Browne,  St  Frauds,  § 
438). 

As  aotual  fraud  or  fSrand  In  f aet. 

The  term  "fraud,"  as  used  in  the  bank- 
ruptcy laws,  declaring  that  no  debt  created  by 
the  fraud  or  embezzlement  of  the  bankrupt 
shall  be  discharged,  means  positive  fraud,  or 
fraud  in  fact  involving  moral  turpitude  or 
intentional  wrong,  and  not  implied  fraud  or 
fraud  in  law,  which  may  exist  without  tbe 
imputation  of  bad  faith  or  immorality.  Neal 
V.  Clark,  95  U.  S.  704,  709,  24  L.  Bd.  586: 
Wolf  V.  Stiz,  99  U.  S.  1,  7,  25  L.  Ed.  809; 
Hennequin  v.  Clews,  4  Sup.  Ct  576,  579,  111 
U.  S.  676,  682,  28  L.  Ed.  565;  Upshur  v. 
Briscoe,  11  Sup.  Ct  313,  315,  138  U.  S.  366. 
34  L.  Ed.  931 ;  Strang  v.  Bradner,  114  U.  S. 
555,  559,  5  Sup.  Ct  1038,  29  L.  Ed.  248; 
Ames  V.  Moir,  11  Sup.  Ct  811,  812,  138  U.  S. 
306,  34  L.  Ed.  961;  Noble  v.  Hamm<HidL  9 
Sup.  Ct  235,  236,  129  U.  S.  65,  69,  32  L.  Ed. 
621;  Forsyth  v.  Yehmeyer,  20  Sup.  Ct  623. 
625,  177  U.  S.  177,  44  L.  Ed.  723;  Western 
Union  Cold  Storage  Co.  v.  Hurd  (U.  S.)  116 
Fed.  442;    In  re  Benedict,  75  N.  Y.  8i9P- 
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165.  IWr.  87  Misc.  Rep.  230;  Palmer  ▼. 
Hufisey,  87  N.  Y.  303,  307;  Hennequln  v. 
Clews,  77  N.  Y.  427,  429.  33  Am.  Rep.  641; 
Bergen  v.  Patterson  (N.  Y.)  24  Hun,  250, 
252;  Shattuck  ▼.  Haworth,  91  Pa.  449,  455; 
Lalthe  v.  McDonald,  7  Kan.  254,  264;  Ohio 
&,  W.  Mortgage  &  Trust  Co.  v.  Carter,  58 
Pac.  1040,  1041,  9  Kan.  App.  621 ;  Crawford 
y.  Bnrke,  66  N.  B.  833,  836,  201  III  581; 
Crosby  ▼.  Miller,  Vaughn  &  Co.  (R.  I.)  55 
Ati.  328.  329. 

As  used  In  Code,  8  396,  providing  that 
elections  may  be  contested  for  malconduct. 
fraud  or  corruption  on  the  part  of  any  In- 
spector, clerk,  returning  officer,  or  board  of 
supervisors  means  actual  frai^d,  evil  mo- 
tives, wickedness.  Taliaferro  v.  Lee,  18 
South.  125,  129,  97  Ala.  92. 

If  the  words  -fraud,"  "defraud,"  •'fraud- 
ulent,"  and  "fraudulently"  in  the  chapter  re- 
lating to  Insolvency  proceedings  in  Pub.  St 
c.  201,  M  27,  84,  87,  40,  49,  relate  to  actual 
fraud  alone,  it  would  be  difficult  to  explain 
why  the  Legislature  in  another  section  of 
the  same  chapter  used  the  word  "fraudulent" 
to  include  fraud  in  law.  If  that  had  been 
the  legislators'  purpose,  some  equivocal  indi- 
cations of  this  would  be  expected.  Thomp- 
son V.  Esty,  46  Atl.  566,  571,  69  N.  H.  55. 

"Fraud,"  as  used  in  Pub.  St.  c.  206,  | 
9,  authorizing  a  writ  of  arrest  to  issue  against 
a  debtor  who  has  committed  fraud  in  the 
concealment  of  the  disposition  of  his  prop- 
erty, includes  constructive  as  well  as  actual 
f land.  Bichenberg  t.  Marcy,  26  Atl.  46,  49, 
18  R.  L  169. 

"Fraud,"  as  used  in  Code.  %  179.  subd.  4, 
authorizing  an  arrest  when  the  defendant 
has  been  guilty  of  fraud  in  contracting  the 
debt  or  incurring  the  obligation  upon  which 
the  action  is  brought,  "applies  only  to  actual 
personal  fraud  on  the  part  of  defendant,  and 
does  not  include  merely  legal  or  constructive 
fraud."  Hathaway  v.  Johnson,  55  N.  Y. 
93,  94, 14  Am.  Rep.  186. 

Bad  faith  synoiiymons. 

The  words  "fraud"  and  "bad  faith"  are 
synonymous.  Hllgenberg  v.  Nortbup.  33  N. 
B.  786.  787,  184  Ind.  92. 

Concealment  ov  suppression  of  f aets. 

Fraud  in  the  suppression  of  a  material 
fact  arises  only  where  one  party  to  a  con- 
tract fraudulently  and  intentionally  conceals 
from  the  adverse  party  something  which  he 
knows  and  the  other  party  does  not  know, 
and  which  the  first  party  was  bound  to  state; 
the  suppression  of  which  has  induced  the  ad- 
verse party  to  enter  into  the  contract  Sup- 
pressio  verl,  or  concealment,  will  amount  to 
fraud  where  tiie  concealment  is  of  material 
facts,  where  there  is  such  a  relation  of  trust 
and  confidence  between  the  parties  that  the 


one  party  is  under  some  legal  or  equitable 
duty  to  give  full  information  to  the  other, 
and  which  the  latter  has  a  right.  Juris  et  de 
jure,  to  know,  and  then  the  withholding  of 
such  information  purposely  may  be  a  fraud. 
American  Credit  Indemnity  Co.  v»  Wimpf- 
helmer,  43  N.  Y.  Supp.  909,  912,  14  App.  Div. 
49a 

The  term  Includes  any  suppression  of  a 
fact  material  to  be  known,  and  which  the 
party  is  under  an  obligation  to  communicate. 
The  obligation  to  communicate  may  arise 
from  the  confidential  relations  of  the  parties 
or  the  peculiar  circumstances  of  the  case. 
Fechheimer  v.  Baum  (U.  S.)  37  Fed.  167, 177. 

Fraud  may  consist  in  conduct,  and  may 
exist  where  there  are  only  positive  repre- 
sentations. Silence  where  necessity  requires 
speech  may  sometimes  constitute  fraud.  The 
rule  that  a  man  may  be  silent  and  be  safe 
is  by  no  means  a  universal  one.  Where  one 
contracting  party  knows  that  the  one  has 
bargained  by  one  thing  he  has  no  right  by 
silence  to  deceive  him,  and  suffer  him  to  take 
an  altogether  different  thing  from  that  for 
which  he  bargains.  Parrish  t.  Thurston,  87 
Ind.  437,  438. 

As  eonolasion  of  law* 

Fraud  is  a  conclusion  of  law,  and  hence 
an  allegation  of  fraud  is  not  an  allegation  of 
facts  constituting  a  cause  of  action  or  au- 
thorizing the  court  to  pronounce  judgment. 
Phoenix  Ins.  Co.  v.  Moog,  78  Ala.  284.  301, 
56  Am.  Rep.  31;  Stelner  v.  Parsons.  13  South. 
771,  774.  103  Ala.  215;  Nichols  v.  Stevens. 
25  S.  W.  578,  583,  123  Mo.  96,  45  Am.  St 
Rep.  514;  Davis  v.  Davis,  36  Atl.  475,  476» 
55  N.  J.  Eq.  37. 

Fraud  is  not  a  fact,  but  a  conclusion  of 
law  from  facts;  and  the  term  may  not  be 
used  at  all  in  the  pleadings  if  facts  are  aver- 
red which  show  fraud  as  a  conclusion  of  law. 
Avery  v.  Job,  36  Pac.  293.  296,  25  Or.  512; 
Stlmson  V.  Helps.  10  Pac.  290.  291.  9  Colo. 
33.  See,  also,  Mock  v.  Pleasants,  34  Ark. 
63,  71. 

"Fraud  is  a  conclusion  of  law  upon  facts, 
so  that  in  pleading  it  it  is  not  sufficient  to 
charge  it  in  general  terms.  The  pleadings 
should  point  out  and  state  the  facts  which 
are  relied  on  as  constituting  it  with  enough 
particularity  to  enable  the  person  charged 
not  only  to  deny  and  explain  those  facts, 
but  to  disprove  them."  Davis  v.  Davis,  36 
Atl.  475,  476.  55  N.  J.  Bq.  37. 

Fraud  is  a  conclusion  of  law  from  facts 
stated  and  proved.  Where  it  is  pleaded  at 
law  or  in  equity,  the  facts  out  of  which  it  Is 
supposed  to  arise  must  be  stated.  A  mere 
general  averment  without  such  facts  is  not 
sufilcient  The  court  cannot,  on  such  aver- 
ment, pronounce  Judgment  Phoenix  Ins.  Co. 
V.  Moog,  78  Ala.  284,  301,  56  Am.  Rep.  81; 
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Stelner  v.  Parsons,  13  South.  771,  774,  103 
Ala.  215;  Nichols  ▼.  Stevens,  25  S.  W.  578, 
583, 128  Mo.  96,  45  Am.  St  Rep.  514. 

As  orlmlnal  offense. 

The  term  "fraud,"  as  used  in  Oode  1878, 
S  3138,  providing  that  no  person  examined 
on  oath  shall  be  excused  from  answering  any 
question  on  the  ground  that  his  examination 
will  tend  to  convict  him  of  a  fraud,"  but  that 
his  answer  shall  not  be  used  as  evidence 
against  him  on  a  prosecution  for  such  fraud, 
is  not  synonymous  with  "criminal  offense." 
Park  V.  Johnson,  53  N.  W.  285,  86  Iowa,  475. 

Defendant  got  possession  of  a  note  by 
pretending  that  he  wished  to  look  at  it,  and 
then  carried  it  away  and  refused  to  return  it 
These  facts  did  not  constitute  any  criminal 
offense.  It  was  a  mere  private  fraud,  which, 
according  to  the  doctrine  laid  down  in  the  case 
of  People  V.  Babcock,  7  Johns.  204,  5  Am.  Dec. 
256,  is  not  Indictable.  A  fraud  indictable  at 
common  law  must  be  such  as  would  affect 
the  public,  and  such  as  common  prudence 
would  not  be  sufficient  to  guard  against;  as 
the  using  of  false  weights  and  measures,  or 
false  tokens,  or  where  there  has  been  a  con- 
spiracy to  cheat  People  v.  Miller  (N.  Y.) 
14  Johns.  871,  872. 

"Fraud,"  as  used  in  Rev.  St  |  5425  [U. 
S.  Comp.  St  1901,  p.  8669],  making  any  one 
^ilty  of  a  felony  who  obtains,  accepts,  or 
receives  any  certificate  of  citizenship  known 
to  such  person  to  have  been  procured  by 
fraud,  includes  the  acceptance  of  such  a  cer- 
tificate obtained  by  fraud  practiced  on  the 
court  which  issued  it  at  the  time  thereof,  and 
not  simply  to  the  acceptance  of  a  fraudulent 
certificate  outstanding  in  the  hands  of  third 
persons.  United  States  v.  Lehman  (U.  S.) 
39  Fed.  768,  771. 

Damacre  atvst  result. 

A  fraud,  whether  inhering  In  a  contract 
or  not,  is  a  wrong,  but,  like  other  wrongs, 
is  not  in  a  legal  sense,  a  tort  or  actionable, 
unless  It  has  resulted  in  damages  to  some 
innocent  person.  C3arpenter  Paper  Oo.  v. 
News  Pub.  Co.,  87  N.  W.  1050,  1051,  63  Neb. 
59. 

Fraud  does  not  consist  In  mere  inten- 
tion, but  in  Intention  carried  out  by  hurtful 
acts.  Bump,  Fraud.  Conv.  (3d  Ed.)  19.  Acts 
which  are  done  in  ptursuance  of  the  statute 
cannot  be  deemed  fraudulent  Fraud  with- 
out damage  is  not  sufficient  to  support  an 
action,  nor  is  it  ground  for  relief  in  equity. 
It  can  never,  in  Judicial  proceedings,  be 
predicated  on  a  mere  emotion  of  the  mind, 
disconnected  from  an  act  occasioning  an 
injury  to  some  one.  Hodges  T.  Coleman,  76 
Ala.  103, 119. 

Error  or  loistake. 

It  cannot  be  legally  said  that  "fraud" 
and  "mistake"  are  synonymous  terms.    They 


have  different  technical  meanings.    Matador 
Land  &  Cattie  Co.  (Tex.)  64  S.  W.  256,  258. 

The  fraud  for  which  a  final  settlement 
of  an  administrator's  account  will  be  set 
aside  Is  exactly  the  same  in  charac^ter  as  that 
which  is  required  to  set  aside  any  other 
final  Judgment  to  wit  fraud  upon  the  court 
in  procuring  the  final  settlement  or  Judg- 
ment not  mere  errors  of  Judgment  in  the 
court  upon  the  matters  presented  to  it  for  its 
consideration  and  Judgment  Baldwin  v. 
Dalton,  67  S.  W.  599,  603,  168  Mo.  20. 

The  term  "fraud,"  as  used  in  U.  S. 
Bankr.  Act  1841,  8  4,  which  provides  that 
the  certificate  of  discharge  shall  be  a  full 
discharge  '*Unless  the  same  shall  be  im- 
peached for  some  fraud,  or  willful  conceal- 
ment of  his  property  or  rights  of  property 
as  aforesaid,  and  contrary  to  the  provisions 
of  this  act"  means  an  intentional  fraud.  It 
would  not  include  an  omission  on  the  part 
of  the  bankrupt  to  insert  some  articles  of 
property  on  the  schedule  of  effects,  which 
occurred  by  reason  of  accident  or  mistake. 
Loud  V.  Pierce,  25  Me.  (12  Shep.)  233,  240. 

"Fraud  and  false  swearing,"  as  em- 
ployed in  a  motion  to  set  aside  a  verdict  in- 
an  action  on  a  fire  policy,  '^implies  something 
more  than  some  mistake  of  fact  or  honest 
misstatement  on  *  the  part  of  the  assured. 
They  consist  of  unknowingly  and  intention- 
ally stating  on  oath  what  is  not  true,  or  the 
statement  of  a  fact  as  true  which  the  party 
does  not  know  to  be  true,  and  which  he  has 
no  reasonable  ground  to  believe  to  be  true." 
Atherton  v.  British  America  Assur.  Co.,  39 
Atl.  1006, 91  Me.  289  (citing  LinscoU  v.  Orient 
Ins.  Ck>.,  88  Me.  497,  34  Atl.  405,  51  Am.  St 
Rep.  435;  Dolloff  v.  Phoenix  Ins.  (3o.,  82^ 
Me.  226,  19  Ati.  396,  17  Am.  St  Rep.  482; 
Clafiin  V.  Commonwealth  Ins.  Co.,  HO  U.  & 
81,  8  Sup.  Ct  507,  28  L.  Ed.  76). 

As  f  aet  to  be  proTed« 

Fraud  is  a  term  of  law  applied  to  cer- 
tain facts  as  a  conclusion  from  them,  but 
is  not  in  itself  a  fact  Nock  v.  Pleasants,  34 
Ark.  63,  71;  Stimson  ▼.  Helps,  10  Paa  290, 
291,  9  Oolo.  33;  Avery  v.  Job,  36  Paa  293, 
299,  25  Or.  512. 

Fraud  is  not  a  presumption,  but  is  a 
fact  to  be  shown  by  legal  and  competent 
evidence,  as  any  other  fact  proven,  bhafer 
y.  Shafer,  37  Atl.  167,  169,  85  Md.  554  (citing 
Spitze  V.  Baltimore  &  O.  R.  Ck>.,  75  Md.  162, 
171,  23  Ati.  307,  32  Am.  St  Rep.  878). 

Actual  fraud,  or  fraud  in  the  ordinary 
sense  and  meaning  of  the  term,  is  a  matter 
of  fact  to  be  proved  to  the  satisfaction  of 
the  Jury.  This  proof  shall  consist  of  proof  of 
acts  or  conduct  which  the  court  calls  badges 
of  fraud,  and  it  is  for  the  court  and  Judge 
to  decide  what  is  such  a  badge.  Kirkley  v.. 
Lacey  (Del.)  30  AtL  994,  995»  7  Houst  213. 
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False  swearing  consists  in  knowingly 
and  Intentionally  stating  upon  oath  what  is 
not  true.  A  false  statement  Intentionally  and 
knowingly  or  fraudulently  made  certainly 
constitutes  fraud,  and  the  statement  of  a  fact 
as  true  which  a  party  does  not  know-  to  be 
true,  and  which  he  has  no  reasonable  groxmds 
for  belieying  to  be  true,  is  fraudulent  Thus, 
in  an  instrument  in  an  action  on  a  fire  policy, 
in  which  fraud  and  false  swearing  is  set 
up  as  a  defense,  it  is  immaterial  whether 
the  court  employs  the  language  **fraud  and 
false  swearing"  or  "fraud  or  false  swearing." 
The  significance  of  these  expressions  is  the 
same  when  taken  in  connection  with  the  is- 
sue. Linscott  Y.  Orient  Ins.  Oo.,  84  Atl.  405, 
88  Me.  487,  51  Am.  St  Bep.  435, 

As  fSnmd  on  pmrlsloiis  of  oot* 

"Fraud,"  as  used  in  Insolyent  Act  1880, 
S  55,  which  provides  that  if  a  transfer  of 
property  by  a  debtor  is  not  made  in  the  usual 
course  of  business  It  shall  be  prima  fade 
evidence  of  fraud,  means  fraud  on  the  pro- 
visions of  the  insolvent  act  Washburn  t. 
Huntington,  21  Pac.  805,  806,  78  Gal.  573. 

Frandnlent   eonoealment,   oonstraotlTe 
f^avd,  and  deoeit  synonymons. 

In  the  application  of  the  rule  that  if  a 
lessor  has  knowledge  of  defects  In  the  prem- 
ises, which  are  not  discoverable  by  the  ten- 
ant, and  which  will  imperil  his  person  or 
property,  and  a  liability  arises  from  the 
fraudulent  concealment  thereof,  the  terms 
"fraud,"  "fraudulent  concealment,"  "con- 
structive fraud,"  and  "deceit"  are  synony- 
mous. Shinkle,  Wilson  &  Kreis  Co.  v.  Bir- 
ney  &  Seymour,  67  N.  B.  715,  716,  68  Ohio 
St  828. 

Gain  to  wrongdoer. 

Fraud  Is  a  deception  practiced  in  order 
to  Induce  another  to  part  with  property  or 
to  surrender  some  legal  right;  and  where  It 
does  not  appear  that  the  defendant,  or  any 
one  else  through  his  acting,  has  obtained 
either  money,  goods,  or  credit  he  is  not  guilty 
of  fraud.  Leber  v.  Diets,  49  N.  Y.  Supp. 
1002,  22  Misc.  Bep.  524. 

Fraud  may  be  only  an  artifice  to  deprive 
another  of  his  right  without  gain  to  the 
person  practicing  it  In  the  analogous  cases 
of  cheating  and  swindling  it  is  doubtful 
whether  gain  to  the  wrongdoer  is  an  essen- 
tial element,  so  that  under  Bev.  St  S  5480 
[U.  S.  Comp.  St.  1901,  p.  3697],  making  it  a 
crime  to  use  the  mall  for  promoting  a  scheme 
and  artifice  to  defraud,  it  Is  not  necessary 
that  there  should  have  been  an  element  of 
gain  to  the  person  charged.  United  States 
V.  Beach  (U.  S.)  71  Fed.  160. 

As  ineqnitable  or  nnoonseientions. 

Jeremy  defines  fraud  to  be  a  device  by 
means  of  which  one  party  has  taken  an  un- 
8Wn8.ftP.— ^ 


consdentioQs  advantage  of  the  other.  Gax>- 
dolfo  V.  Hood  (Pa.)  1  Pears.  269,  270  (citing 
Jeremy,  Bq.  B.  3,  pi.  2,  p.  358);  People  v. 
Taylor  (N.  Y.)  4  Parker  Cr.  B.  158.  160. 

The  word  "fraud,"  as  used  in  the  rule 
that  equitable  estoppel  may  be  described  as 
such  conduct  by  a  person  that  it  would  be 
fraudulent  or  a  fraud  upon  the  rights  of  an- 
other for  him  afterwards  to  repudiate  it 
and  set  up  claims  inconsistent  with  it  is 
virtually  synonymous  with  "unconscientious" 
or  •inequitable."  Norfolk  ft  W.  B.  Ck>.  v. 
Perdue,  21  S.  B.  755,  759,  40  W.  Va.  442; 
The  Ottumwa  Belle  (U.  S.)  78  Fed.  643,  648. 

Injnstloe  distlnsvislied* 

In  Pride  v.  Baker  (Tenn.)  64  S.  W.  329, 
332,  the  Covart  of  Chancery  Appeals  of  Ten- 
nessee observes  that  courts  have  declined  to 
give  any  hidebound  definition  of  fraud,  but 
that  it  may  be  said  that  fraud  that  avoids 
a  transaction  Is  any  misrepresentation  of 
fact  or  any  circumvention  or  overreaching 
that  gives  one  party  to  the  transaction  an 
unconscionable  and  ineqnitable  advantage 
over  the  other. 

"Fraud  is  deception  practiced  by  the 
party;  injustice  is  the  fault  or  error  of  the 
court  They  are  not  equivalent  words  in 
substance,  or  in  a  statute  authorizing  a  new 
trial  on  a  showing  of  fraud  or  injustice;  and 
any  attempt  to  give  them  that  constructioD 
is  futile.  Fraud  is  always  the  result  of  con- 
trivance and  deception;  injustice  ihay  be 
done  by  the  negligence,  mistake,  or  omission 
of  the  court  itself."  Silvey  t.  United  States, 
7  Ot  Cn.  305,  324. 

Intention  and  aot« 

There  must  be  an  intention  to  deceive. 
Hanson  v.  Bdgerly,  29  N.  H.  348,  354. 
"Fraud  means  an  intention  to  deceive." 
Sentman  v.  Gamble,  13  AtL  58,  61,  69  Md. 
293. 

Fraud  "is  a  deceitful  practice  or  willful 
device  resorted  to  with  intent  to  deprive  an- 
other of  his  right  or  In  some  manner  to  do 
him  injury.  It  is  always  positive.  The 
mind  concurs  with  the  act  What  is  done 
is  done  designedly  and  knowingly."  Gard- 
ner V.  Heartt  (N.  T.)  8  Denlo,  232,  23a 

"Fraud  in  its  broadest  sense  Includes 
all  acts  or  omissions  which  involve  a  breach 
of  legal  duty  which  are  injurious  to  the 
rights  of  others,  and  in  contemplation  of  a 
court  of  equity  many  acts  constitute  fraud 
in  this  broad  sense  of  tlie  word  which  do  not 
involve  any  actual  intention  to  defraud." 
Shotwell  V.  Nicollet  Nat  Bank,  45  N.  W. 
842,  844,  48  Minn.  389. 

To  constitute  fraud  in  an  action  to  re- 
cover property  which  it  was  claimed  had 
been  fraudulently  obtained,  there  must  be 
an  intention  to  cheat,  or  at  least  there  must 
be  an  intention  to  do  an  act  the  necessary  re- 
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suit  of  which  would  be  to  defraud  another. 
Nichols  V.  Pinner,  18  N.  Y.  295,  299 ;  Wake- 
ileld  Rattan  CJo.  v.  Tappan,  24  N.  Y.  Supp. 
430,  434,  70  Hun.  405. 

Fraud  in  all  cases  Implies  a  willful  act 
on  the  part  of  any  one  whereby  another  is 
sought  to  be  deprived  by  illegal  or  inequi- 
table means  of  what  he  Is  entitled  to  either 
at  law  or  in  equity.  Turley  v.  Taylor,  65 
Tenn.  (6  Baxt)  370,  386  (citing  Kerr,  Fraud, 
p.  42). 

Fraud  Is  something  more  than  the  ex- 
pression of  an  opinion  which  may  prove  not 
to  be  true,  with  no  intent  or  desire  to  wrong 
<yr  mislead.  Nothing  but  an  actual  intention 
U  deceive,  nothing  but  an  actual  fraud, 
would  justify  the  impeachment  of  plalntifTB 
ctrmpliance  with  the  terms  of  a  contract 
The  intentional  perversion  of  the  truth  for 
the  purpose  of  obtaining  some  advantage  or 
other  would  be  necessary.  Pauly  Jail  Bldg. 
&  Mfg.  Co.  V.  Hemphill  County  (U.  S.)  62  Fed. 
698,  704.  10  C.  O.  A.  595. 

Fraud  is  a  false  representation  made  by 
defendant  with  intention  to  deceive  plaintiff, 
and  thereby  prevent  his  acquiring  a  lien  on 
her  property,  which  he  had  then  but  partially 
accomplished,  which  representations  had 
their  Intended  effect  Alexander  v.  Church, 
4  AtL  103,  104,  53  Conn.  561. 

One  who  knowingly  and  willfully  makes 
false  representations  as  to  material  facts 
with  intention  to  induce  the  other  to  enter 
into  a  contract  with  him,  and  who  does  so 
Induce  the  other  to  enter  into  the  contract 
to  his  injury,  is  guilty  of  actual  fraud,  with- 
out regard  to  his  intent  as.  to  injury  to  the 
other  party.  Northwestern  Mut  Life  Ins. 
Co.  V.  Montgomery,  43  S.  E.  79,  80,  116  Ga. 
799  (citing  Foster  v.  Charles,  6  Bing.  396,  19 
B.  C.  L.  183). 

A  willful  Intent  to  deceive,  or  such  gross 
negligence  as  is  tantamount  thereto,  and 
the  actual  deceit  of  the  victim  to  his  damage, 
are  essential  elements  to  actionable  fraud. 
The  perpetrator  must  have  been  guilty  of 
some  moral  turpitude  or  some  breach  of 
duty,  and  the  victim  must  have  been  de- 
ceivedf  and  must  have  acted  upon  the  deceit 
Daniels  v.  Benedict  (U.  S.)  97  Fed.  367,  380, 
38  O.  0.  A.  592  (citing  Farmers'  &  Merchants' 
Bank  v.  Farwell,  7  C.  O.  A.  391,  394,  396,  58 
Fed.  632,  636,  639;  New  York  Life  Ins.  Co. 
V.  McMaster,  30  C.  0.  A.  532,  535,  87  Fed.  63, 
66;  Henshaw  v.  Bissell,  85  U.  S.  [18  WaU.] 
257,  271,  21  L.  Ed.  835). 

"Fraud  is  falsehood  applied  to  the  pur- 
pose of  injury,  and  will  not,  in  the  legal 
sense  of  the  term,  exist  unless  there  is,  first, 
an  effort  to  deceive,  and,  next,  a  false  im- 
pression produced.  Both  of  these  things 
must  concur,  and  the  existence  of  both  must 
In  some  appropriate  way  be  established  by 


the  complainant"    Vulcan  Oil  Co.  y.  Simons, 
6  Phila.  561,  564. 

Fraud  consists  in  unlawful  conduct  that 
operates  prejudicially  upon  the  rights  of 
others.  The  term  "fraud"  imports  something 
of  a  more  vicious  character  than  the  mere 
production  of  a  delay  of  satisfaction  of  a 
deed  so  as  to  vitiate  a  transfer.  Fraud  does 
not  necessarily  impute  a  corrupt  or  dishonor- 
able motive.  Parties  may  do  what  they  con- 
sider perfectly  fair  for  the  purpose  of  pre- 
venting a  sacrifice  of  their  property,  and 
with  the  intention  of  paying  all  the  creditors 
ultimately,  or  may  be  animated  by  motives 
of  affection  or  compassion ;  but  the  law  does 
not  sanction  any  contrivance  for  either  de- 
feating or  delaying  creditors,  and  invalidates 
such  contrivance  without  regard  to  the  mo- 
tives of  the  party.  Monroe  Mercantile  Co. 
▼.  Arnold,  34  S.  E.  176,  179.  106  Ga.  448. 

Fraud  includes  any  collusive  act  of  par- 
ties whereby  the  record  in  a  suit  \b  made 
up  to  purposely  deceive  the  court  aa  to  tbe^ 
true  intent  and  object  of  the  suit  It  mat-*^ 
ters  not  ho\7  Innocent  Is  the  ultimate  object 
desired  to  be  obtained,  nor  how  justifiable 
the  parties  were  in  proposing  to  attain  that 
end,  nor  how  absurdly  unnecessary  was  the 
deceit  which  was  practised.  Connoly  v.  Cun- 
ningham, 5  Pac  473,  477,  2  Wash.  T.  242. 

Fraud  in  law  is  of  two  kinds — actual 
and  constructive.  The  former  arises  from 
deception  practiced  by  means  of  the  misr^h 
resentation  or  concealment  of  a  material 
fact ;  the  latter  from  a  rule  of  public  policy, 
or  the  confidential  or  fiduciary  relation  which 
one  of  the  parties  affected  by  the  fraud  sus- 
tained towards  the  other.  It  is  a  constit- 
uent of  actual  fraud  that  the  party  alleged 
to  have  been  defrauded  was  deceived.  No 
positive  dishonesty  of  purpose  is  required  to 
show  constructive  fraud.  Forker  v.  Brown, 
30  N.  Y.  Supp.  827,  829,  10  Misc.  Rep.  161. 

Fraud  consists  of  two  necessary  ele- 
ments—the concilium  fraudis,  the  eventus 
damn! — that  Is,  there  must  be  a  purpose  to 
defraud  coupled  with  the  doing  of  the  act, 
the  legal  effect  of  which  is  to  cause  Injury 
and  damage.  Koenig  v.  Huck,  26  South. 
543,  545,  51  La.  Ann.  1368. 

Fraud  is  always  a  question  of  fact  wltb 
reference  to  the  intention  of  the  grantor. 
Every  case  depends  upon  its  circfUmstances ; 
and  is  to  be  carefully  scrutinized.  But  the 
vital  question  is  always  the  good  faith  of 
the  transaction.  There  Is  no  other  test. 
Swayne,  J.,  in  Lloyd  v.  Fulton,  91  U.  S.  479, 
485,  23  L.  Ed.  363.  Any  alienation  of  prop- 
erty for  the  purpose  of  hindering,  delaying, 
or  defeating  creditors  in  subjecting  the  prop- 
erty to  the  payment  of  the  debts  is  fraud- 
ulent Taub  V.  Swofford  Bros.  Dry  Goods 
Co.,  45  Paa  518,  514,  8  Colo.  App.  213. 
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Frand  as  meant  and  signified  by  tbe 
plea  of  ftaud  and  coYln  is  not  merely  legal 
but  is  moral  fraud  as  well,  practiced  on  the 
defendant  by  tbe  plaintiff  or  its  authorized 
agent,  with  the  intent  to  deceive  or  mislead 
him  in  respect  to  tbe  very  transaction  or 
questi<m  which  is  the  subject  of  controversy 
between  the  parties.  It  means  more  than  a 
mere  false  statement  ignorantly  or  errone- 
ously made  under  a  misapprehension,  and 
without  any  intent  or  design  to  deceive.  It 
consists  in  the  false  representation  or  con- 
cealment of  material  facts  with  intent  to 
deceive.  Fraud  occurs  where  one  party  sub- 
stantially misrepresents  a  material  fact  pe- 
culiarly within  his  own  knowledge,  in  conse- 
quence of  which  a  delusion  is  created,  or 
makes  a  statement  which  he  knows  to  be 
untrue,  and  which  is  naturally  calculated 
to  lull  the  suspicions  of  a  careful  man, 
and  induce  him  to  forego  inquiry  into  a 
matter  upon  which  the  other  party  had 
knowledge  or  information,  although  such 
information  may  not  be  exclusively  within 
his  own  reach.  But  a  representation,  though 
false,  will  not  vitiate  a  contract  unless  it 
be  fraudulent  also,  and  operates  as  an  In- 
ducement influencing  the  party  to  enter  into 
it  Kent  Ck>unty  R.  Co.  v.  Wilson  (Del.)  6 
Houst  Del.  49,  6d. 

In  order  that  the  acts  of  a  party  pur- 
chasing goods  when  he  is  insolvent  should 
constitute  fraud,  there  must  be  such  facts 
and  circumstances  attending  the  transaction 
not  only  in  relation  to  the  purchaser's  want 
of  property  and  credit,  present  and  prospec- 
tive. If  such  is  the  case,  but  facts  sufficient 
to  prove  to  the  satisfaction  of  the  Jury  that 
the  purchase  was  made  with  the  Intention  of 
not  paying  for  the  goods;  and  where  this  is 
the  case  the  party  will  be  guilty  of  fraud 
whether  he  discloses  his  pecuniary  condition 
or  not  Morrill  y.  Blackman,  42  Conn.  324, 
329. 

The  fraud  necessary  to  impeach  a  decree 
is  defined  in  the  case  of  the  Duchess  of 
Kingston,  where  the  judges,  being  consulted 
by  the  House  of  Lords,  replied  to  one  of  the 
questions:  *'Fraud  is  an  extrinsic,  collateral 
act,  which  vitiates  the  most  solemn  proceed- 
ings of  courts  of  justice.  Lord  Coke  says 
it  avoids  all  judicial  acts,  ecclesiastical  or 
temporal."  The  fraud  there  spoken  of  must 
clearly  be  actual  fraud,  such  as  there  is  on 
the  part  of  the  person  chargeable  with  it  the 
mains  animus,  the  mala  mens  putting  Itself 
in  motion,  and  acting;  in  order  to  take  an 
undue  advantage  of  some  other  person  for 
the  purpose  of  actually  and  knowingly  de- 
fraudtQg  him.  McDonald  v.  Pearson,  114 
Ala.  680,  643,  21  South.  534,  637  (citing  Patch 
V.  Ward,  2  Ch.  App.  205). 

The  fraud  on  which  courts  of  equity  go 
in  case  of  part  performance  is  not  fraud 
merely  of  that  nature  which  is  said  to  exist 
in  every  ease  of  refusal  to  fulfill  an  agree- 


ment, but  that  sort  of  fraud  cognizal»le  in 
equity  only.  Ham  v.  Goodrich,  83  N.  H.  82, 
39.  Therefore  the  courts  have  held  that  the 
Inability  of  the  vendor  to  repay  the  money 
by  reason  of  his  insolvency  does  not,  in  that 
respect,  modify  the  rule,  because,  there  be- 
ing nothing  intrinsically  fraudulent  in  the 
transaction,  this  drcumstance  is  not  a  suf- 
ficient ground  for  imputing  to  the  vendor  the 
wrongful  intent,  which  alone  furnishes  an 
occasion  for  the  interference  of  equity  to 
enforce  verbal  agreements.  Townsend  v. 
Fenton,  21  N.  W.  726,  727,  32  Minn.  482. 

Within  the  meaning  of  Code,  f  179, 
subd.  5,  which  provides  that  defendant  may 
be  ar^rested  who  has  removed  or  disposed  of 
his  property,  or  is  about  to  do  so  with  intent 
to  defraud  his  creditors,  the  word  "fraud" 
means  fraud  in  fact,  meditated  fraud,  a  pur- 
pose existing  in  the  mind  to  do  a  dishonest 
act  There  must  be  the  intent  to  defraud. 
In  re  Caldwell,  13  Abb.  Prac.  405,  413. 

Fraud,  as  applied  to  contracts,  is  the 
cause  of  an  error  bearing  on  a  material  part 
of  the  contract,  created  or  continued  by  arti- 
fice, with  design  to  obtain  some  unjust  ad- 
vantage to  the  one  party,  or  to  cause  an  in- 
convenience or  loss  to  the  other.  Civ.  Code 
La.  1900,  art  1847. 

A  party  may  be  guilty  of  fraud  by  stat- 
ing his  belief  as  knowledge.  A  representa- 
tion of  a  fact  as  of  the  party's  own  knowl- 
edge, if  it  proves  false,  is,  unless  explain- 
ed, inferred  to  be  willfully  false,  and  made 
with  an  intent  to  deceive;  at  least  In  re- 
spect to  the  knowledge  professed.  Cabot  v. 
Christie,  42  Vt  121,  1  Am.  Rep.  818.  The 
fraud  consists  in  averring  actual  knowledge 
of  that  which  is  capable  of  being  known 
but  is  in  fact  not  known,  with  an  intent  to 
deceive.  It  is  substantially  the  affirmation 
of  a  fact  either  known  to  be  false  or  not 
known  to  be  true  with  fraudulent  intent 
Darling  v.  Stuart,  63  Vt  670,  676,  22  Atl. 
634,  636  (citing  Rowell  y.  Chase,  61  N.  H. 
135). 

The  purchase  of  goods  with  the  precon- 
ceived intention  not  to  pay  for  them  is  a 
fraud  upon  the  vendor,  which  will  entitle 
him  to  repudiate  the  sale.  Stewart  v.  Bmer- 
son,  62  N.  H.  301,  323  (citing  Dow  y.  Sanborn, 
85  Mass.  [3  Alien]  181). 

The  word  •'fraud,"  as  used  in  Mills' 
Ann.  Code,  S  2164,  providing  that  in  any  ac- 
tion for  tort,  If  the  jury  shall  state  in  their 
verdict  that  defendant  was  guilty  of  any 
fraud,  malice,  or  willful  deceit,  then  plaintlflT 
may  have  execution  against  the  body  of  de- 
fendant, is  understood  in  its  odious  sense. 
GersLghtj  v.  Randall  (Colo.)  70  Pac.  767,  768, 
769. 

Fraud  never  consists  in  mere  Intent 
Theusen  v.  Bryan,  85  N.  W.  802,  805,  113 
Iowa,  496. 


FRAUD 


2950 


FRAUD 


Knowledc*  •£  falsity  •£  repreflattatiom* 

-o)^  It  iB  not  necessary,  in  order  to  constitute 
a  fraud,  that  the  party  wlio  makes  a  false 
representation  should  know  it  to  be  false. 
He  who  makes  a  representation  as  of  his 
ow>i  knowledge  not  knowing  whether  it  be 
tru«*  or  false  and  it  is  in  fact  untrue,  is 
guilty  of  fraud  as  much  as  if  he  knew  it  to 
be  untrue.  In  such  a  case  he  acts,  to  his 
own  knowledge,  falsely,  and  the  law  imputes 
a  fraudulent  intent  Stimson  y.  Helks,  10 
Pac.  290,  292,  9  Ck>lo.  83. 

Every  false  affirmation  does  not  amount 
to  a  fraud.  To  constitute  a  fraud,  a  knowl- 
edge of  the  falsity  of  the  representations 
must  be  shown  to  have  existed  in  the  minds 
of  the  persons  making  them  at  the  time  such 
representations  were  made.  Middleton  y. 
Jerdee,  40  N.  W.  629,  631,  73  Wis.  39. 

Fraud  has  a  well  defined  meaning  at 
law.  It  may  be  said  to  be  a  false  represen- 
tation of  fact,  with  knowledge  of  its  falsity, 
and  with  intent  that  it  be  acted  upon,  whesi 
the  person  to  whom  it  is  made  acts  upon  it, 
and  by  so  doing  suffers  an  injury.  Byard  y. 
Holmes,  34  N.  J.  Law  (5  Vroom)  296.  In 
Brackett  y.  Griswold,  112  N.  Y.  464,  467,  20 
N.  EL  376,  it  is  defined  as  "representation, 
falsity,  scienter,  deception,  injury."  Ley  y. 
Metropolitan  Life  Ins.  Co.,  94  N.  W.  568, 
570,  120  Iowa,  203. 

The  word  "fraud"  imports  guilty  knowl- 
edge, and  there  is  no  possibility  that  an  act 
of  fraud  can  be  committed  without  a  fraud- 
ulent intent,  so  that  a  definition  of  "defraud" 
as  to  deprlye  of  right  either  by  taking  some- 
thing by  deception  or  artifice  or  by  taking 
something  wrongfully  without  the  knowledg'e 
or  consent  of  the  owner,  is  erroneous,  as  not 
requiring  criminal  intent  People  y.  Wlman, 
32  N.  Y.  Supp.  1037,  1045,  85  Hun,  320. 

Fraud  may  consist  in  a  false  representa- 
tion knowingly  made  without  belief  in  the 
^  truth  of  the  facts  stated,  or  by  recklessly 
stating  a  thing  to  be  a  fact  on  which  another 
is  inylted  to  rely  without  caring  whether  it 
be  true  or  false.  Porter  y.  Beattle,  59  N.  W. 
499,  503,  88  Wis.  22. 

Whether  a  party  misrepresenting  a  ma- 
terial fact  knows  it  to  be  false,  or  made  the 
assertion  without  knowing  whether  it  was 
y  true  or  false,  is  wholly  immaterial,  for  the 
affirmation  of  what  one  does  not  know  or  be- 
lieve to  be  true  is  equally,  in  morals  and  law, 
as  unjustifiable  as  the  af^sn^atlon  of  what 
Is  known  to  be  positiyely  falser  and,  even 
if  a  party_,lpn6cently  mlsrejjresenta  a.. ma- 
terial facfby  mistake,  it  is  equally  con- 
clusive, for  it  operates  a  auipzise  and  mis- 
representation on  the  other  party.  Crlslip 
y.  Cain,  19  W.  Va.  438,  464. 

Fraud  is  defined  by  Judge  Ewlng  in  Ball 
y.  Lively  (Ky.)  4  Dana,  370,  "consists  in  a 
willful   misrepresentation   of   facts,   or   in 


fraudulent  concealment  of  them  with  a  view 
to  deceive.  If  a  party  honestly  believe  the 
representations  which  he  makes  to  be  true, 
he  is  guilty  ot  no  moral  turpitude  or  legal 
refrponsibillty  for  making  them.  T6  be 
guarded  against  injury,  each  of  the  contract- 
ing parties  should  inform  himself  of  the  true 
state  of  the  facts,  or  exact  a  warranty  from 
the  other  for  his  indemnity,  knowing,  as  he 
should  be  taught  by  the  law,  that  he  has  no 
redress  over  or  discdiarge  from  his  contract, 
unless  he  has  been  deceived  into  it  by  the 
willful  misrepresentations  or  fraudulent  con- 
cealment of  material  facts  by  the  other  con- 
tracting party."  Livermore  y.  Middlesbor- 
ough  Town-Lands  Co^  00  8.  W.  6^  10^  106 
Ky.  140. 

To  constitute  fraud  there  must  coincide 
in  one  and  the  same  person  knowledge  of 
some  fact  and  conduct  inequitable  having 
regard  to  such  knowledge.  Nibert  v.  Bag- 
hurst,  20  Atl.  252,  254,  47  N.  J.  Eq.  (2  Dick.) 
201. 

In  1  Madd.  208,  it  is  said:  **If,  indeed,  a 
man  in  a  treaty  for  any  contract  makes  a 
false  representation,  whether  knowingly  or 
not,  by  means  of  which  he  puts  the  party 
bargatQing  under  a  mistake  as  to  the  terms 
of  the  bargain,  it  Is  a  fraud,  and  relieyable 
at  equity."  "If  knowingly  he  represents 
what  is  not  true,  without  doubt  he  is  bound. 
If,  without  knowing  it  is  true,  he  takes  it 
upon  himself  to  make  a  repreBeiilallun  to . 
another  upon  the  faith  in  which  that  other 
acts,  no  doubt  he  is  bound,  though  his  mis- 
take was  innocent"  House  y.  Marshall,  18 
Mo.~3B8,  777  (citing  AinsUe  y.  DeUicot,  0 
Ves.  21). 

Moral  turpitude* 

The  word  "ftaud"  implies  moral  turpi- 
tude. Hagerman  v.  Buchanan,  17  AtL  946, 
947,  45  N.  J.  Eq.  (18  Stew.)  292,  14  Am.  St 
Rep.  732. 

A  policy  of  insurance  providing  for  the 
forfeiture  of  the  policy  in  case  of  "fraud  or 
attempt  at  fraud"  by  false  swearing  or  other- 
wise on  the  part  of  the  insured  means  an  in- 
Jury  or  attempted  injury  of  the  insurers  by 
immoral  means,  such  as  false  swearing ;  that 
being  one  instance  or  example  of  many  pos- 
sible means.  Shaw  v.  Scottish  Com.  Ins.  Go. 
(U.  S.)  1  Fed.  761,  764. 

Within  the  provision  of  the  bankruptcy 
act  that  a  discharge  in  bankruptcy  shall  re- 
lease the  bankrupt  from  all  his  provable 
-debts  except  such  as  are  Judgments  in  ac- 
tions for  fraud  or  obtaining  property  by 
false  pretenses  or  false  representations,  the 
word  means  moral  turpitude.  Within  such 
meaning  an  action  for  a  price  of  goods  sold, 
under  which  property  in  the  possession  of  a 
third  person  was  attached  on  the  allegation 
that  it  had  been  conveyed  to  him  by  the  de- 
fendant in  fraud  of  the  latter's  creditors*  la 
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Qot  a  Jndgmeat  In  an  action  tor  fraud.    In 
re  Blumberg  (U.  8.)  M  Fed.  476»  479. 

Misrepr«seatatioa« 

Fraud  consists  in  the  misrepresentation 
or  concealment  of  a  material  fact  calculated 
to  deceive  the  opposite  party.  Dillard's 
Adm'r  t.  Moore,  7  Ark.  166,  171. 

A  misrepresentation  of  material  facts  is 
a  fraud.    HogseU  ▼.  £31118,  17  Mich.  851. 

A  false  representation  of  a  material  fact, 
made  with  knowledge  of  its  falsity,  to  a  per- 
son ignorant  thereof,  with  intention  that  it 
shall  be  acted  upon,  followed  by  reliance 
upon  and  by  action  thereon  amountiDg  to 
substantial  change  of  position,  is  a  "fraud'' 
of  which  the  law  will  take  cognizance.  Wat- 
son ▼.  Jones,  25  South.  678,  681,  41  Fla.  241 ; 
Wheeler  t.  Baars,  16  South.  684,  83  Fla.  696; 
Bank  of  Atchison  CJounty  v.  Byers,  41  S.  W. 
825,  881,  180  Mo.  627.  See,  also,  Shrimpton 
▼.  Netzorg,  62  N.  W.  843,  844,  104  Mich.  226; 
Basse  T.  Freud,  78  N.  W.  131,  182,  119  Mich. 


It  is  a  fraud  for  a  party  intentionally  or 
by  design  to  misrepresent  a  material  fact  or 
produce  a  false  Impression  in  order  to  mis- 
lead another,  or  to  entrap  or  cheat  him,  or 
to  obtain  an  undue  advantage  of  him.  Wil- 
link  ▼.  Yanderveer  (N.  Y.)  1  Barb.  699,  607 
(citing  Story,  Eq.  8  192). 

If  a  misrepresentation  was  of  a  trifling 
or  immaterial  thing,  or  if  the  other  party  did 
not  trust  to  it,  or  was  not  misled  by  it,  or  if 
it  was  vague  or  unconclusive  in  its  own  na- 
ture, or  if  it  was  a  matter  of  opinion  or  fact 
equally  open  to  the  inqurles  of  both  parties, 
and  no  record  to  which  either  could  be  pre- 
sumed to  trust  the  other,  there  is  no  reason 
to  interfere  to  grant  relief  upon  the  ground 
of  fraud.  Grislip  v.  Cain,  19  W.  Va.  488,  489, 
467. 

The  term  includes  an  advantage  gained 
by  false  statements  of  the  law  made  by  one 
who  knows  what  the  law  is,  over  one  who  is 
ignorant  of  the  law  and  relies  upon  the  other 
party's  statements.  Lehman  v.  Shackleford, 
60  Ala.  437,  439. 

Fraud  Is  a  false  answer  in  an  examina- 
tion under  oath,  relating  to  property  insured, 
as  to  any  matter  of  fact  material  to  the  in- 
quiry, knowingly  and  willfully  made  with  in- 
tent to  deceive  the  insurer.  If  it  accom- 
plished its  result,  it  would  be  a  fraud  ef- 
fected; if  It  failed,  it  would  be  a  fraud  at- 
tempted. Olaflin  V.  Commonwealth  Ins.  Co., 
3  Sup.  Ct  507,  515,  110  U.  S.  81,  28  L.  Ed.  76. 

Fraud  in  the  purchase  of  land  should  be 
construed  to  consist  in  knowingly  misrepre- 
senting a  fact  in  some  material  particular. 
Specht  V.  Allen,  6  Pac.  494,  496,  12  Or.  117. 

Fraud  may  exist  from  misrepresenta- 
tion by  either  party,  made  with  design  to  de- 


ceive the  other  party;  and  in  the  latter  case 
such  misrepresentation  avoids  the  sale,  al- 
though the  party  making  it  was  not  aware 
that  his  statement  was  false.  Such  misrep- 
resentation may  be  perpetrated  by  acts  as 
well  as  words,  and  by  any  artificlous  design 
to  mislead.    Civ.  Code  Ga.  1895,  8  3533. 

Civ.  Code,  S  4026,  defines  fraud  to  be 
"misrepresentation  of  a  material  fact,  made 
willfully  to  deceive,   or   "^^^.Ifipp^r   uruh/^nt    \^ 
l^nowledge.   and   acted  on  by   the  opposite 
party,  or  If  made  by  mistake  and  innocently  y 
and  Acted  on  by  the  opposite  party.**    Barrie  ^ 
V.  Miller,  ^104  Ga.  312,  314,  30  S.  B.  840,  69 
Am.  St  Rep.  171. 

A  policy  of  insurance  providing  that  any 
"fraud  or  attempt  of  fraud"  would  make  the 
policy  void  would  include  the  fraudulent 
overvaluation  of  the  property  in  the  proofs 
of  loss.  Geib  V.  International  Ins.  Go.  (U. 
S.)  10  Fed.  Cas.  167,  168. 

In  a  case  of  fraud  as  vitiating  a  contract 
the  volition  of  the  victim  is  usually  over- 
come by  deceit  false  representations,  or  false 
pretenses.  City  Nat  Bank  v.  Kusworm,  64 
N.  W.  843,  845,  91  Wis.  166. 

Misrepresentations,  to  constitute  fraud, 
must  relate  to  something  past  or  present  A 
broken  promise,  unless  it  be  shown  that  there 
was  an  intention  not  to  perform  when  the 
promise  was  made,  does  not  constitute  fraud. 
Where  an  insurance  company  agreed  to  send 
an  applicant  a  life  Insurance  policy  stipu- 
lating that  the  premiums  thereon  should  be 
paid  semi-annually,  but  instead  delivered  & 
policy  providing  that  the  premiums  due 
thereon  should  be  payable  annually,  there 
was  no  fraud,  but  only  a  breach  of  contract 
New  York  Life  Ins.  Co.  v.  Miller,  82  S.  W. 
650,  651,  11  Tex.  Civ.  App.  536. 

An  explicit  positive,  false  statement  by 
a  purchaser  from  a  dealer  in  goods  engaged 
in  business  that  a  rival  dealer  has  ofTered  to 
sell  for  less  money,  is  held  to  be  a  "fraud" 
which  would  justify  a  rescission  of  the  con- 
tract Smith,  Kline  &  French  Co.  v.  Smith, 
81  Atl.  843,  844,  166  Pa.  663. 

To  constitute  fraud  as  against  an  insur- 
ance company,  there  must  have  been  misrep- 
resentations before  the  fire  in  regard  to  a 
material  fact  or  material  facts  by  reason  of 
which  the  policies  were  fraudulently  pro- 
cured, or  other  matter  of  a  fraudulent  na- 
ture, which  would  compel  the  companies,  in 
case  of  loss,  to  pay  for  property  which  was 
not  destroyed,  or  not  in  existence.  Spring- 
field Fire  &  Marine  Ins.  Co.  v.  Winn,  27  Neb. 
649,  657,  43  N.  W.  401,  6  L.  R.  A.  841. 

All  modes  inolvded* 

Fraud  means  and  comprehends  deceit  in 
all  the  modes  in  which  it  may  be  practiced, 
and  therefore  it  is  inaccurate  to  say  a  party 
was.  In  a  particular  transaction,  guilty  of 


FRAUD 


2952 


FRAUD 


frand  or  misrepresentation,  or  fraud  or  covin, 
because,  if  guilty  of  either  the  two  last,  he 
was  necessarily  guilty  of  the  former.  Dow- 
ing  ▼.  Carr's  Adm'r,  88  S.  W.  1(H4,  18  Ky. 
Law  Rep.  979. 

Fraud  is  a  generic  term,  and  embraces 
all  the  multifarious  means  which  human  in- 
genuity can  devise,  and  are  resorted  to  by 
one  individual  to  get  an  advantage  over  an- 
other by  false  suggestions,  or  by  the  sup- 
pression of  the  truth.  No  definite  and  in- 
variable rule  can  be  laid  down  as  a  general 
proposition  defining  fraud,  as  it  includes  all 
surprise,  trick,  cunning,  dissembling,  and  any 
imfair  way  by  which  another  is  cheated. 
The  only  boundaries  defining  it  are  those 
which  limit  human  knavery.  Barr  v.  Baker, 
9  Mo.  850,  854. 

Fraud  may  consist  either  In  the  suppres- 
sion of  the  truth  or  in  the  assertion  of  a 
falsehood.  Allen  v.  Addington  (N.  Y.)  7 
Wend.  9,  20;  Faulkner  v.  Klamp,  20  N.  W. 
220,  16  Neb.  174 ;  Brown  v.  Manning,  8  Minn. 
35,  44  (Gil.  13,  16),  74  Am.  Dec.  736;  Sadler 
V.  Robhison's  Heirs  (Ala.)  2  Stew.  520,  523; 
Hanson  v.  Edgerly,  29  N.  H.  343,  354. 

"Fraud,"  as  used  in  Bankr.  Act,  f  23, 
providing  that  the  proceedings  in  bankruptcy 
shall  not  discharge  a  bankrupt  of  a  ''debt 
created  by  fraud,"  should  be  construed  to  in- 
clude a  debt  created  for  goods  sold  for  cash 
on  delivery,  the  purchaser  obtaining  their 
possession  without  payment,  and  immediate- 
ly shipping  them  beyond  the  reach  of  the 
seller,  and  then  refusing  to  pay.  Classen  v. 
Schoenemann,  80  111.  304,  306. 

"Fraud,"  as  used  to  describe  the  charac- 
ter of  the  official  acts  of  inspectors  of  an 
election,  implies  that  some  legal  voter  has 
been  designedly  and  wrongfully  deprived  of 
his  vote,  or  that  an  illegal  vote  has  been  pur- 
posely and  unjustly  received  by  those  officers, 
or  that  a  false  estimate  has  been  imposed 
on  the  public  as  a  genuine  canvass.  People 
V.  Cook,  8  N.  Y.  (4  Seld.)  67,  68,  79,  59  Am. 
Dea451. 

In  Forsyth  v.  Vehmeyer,  117  U.  S.  177, 
20  Sup.  Ct  623,  44  L.  Ed.  723,  the  court  thus 
defines  the  representation  which  constituted 
a  fraud:  "A  representation  as  to  a  fact, 
made  knowingly,  falsely,  and  fraudulently, 
for  the  purpose  of  obtaining  money  from  an- 
other, and  by  means  of  which  such  money  is 
obtained,  creates  a  debt  by  means  of  a  fraud 
involving  moral  turpitude  and  intentional 
wrong.  It  is  not  necessary  to  enlarge  upon 
the  subject  It  is  so  plainly  a  fraud  of  that 
description  that  its  mere  statement  obtains 
our  ready  assent."  Where  an  action  of 
fraud  to  tte  mind  of  the  lawyer  signifies  the 
common-law  action  of  fraud  or  deceit,  the 
wording  of  the  subdivision  under  discussion 
evidently  was  not  framed  with  that  precise 
remedy  in  view.    The  expression  "Judgments 


in  actions  for  frauds,"  conveys  no  such  sig- 
nification as  that  mentioned,  and  may  in- 
clude any  positive  intentional  fraud,  which 
was  the  basis  of  the  Judgment,  and  was  the 
substance  of  the  recovery.  In  re  Bullis,  73 
N.  Y.  Supp.  1047,  1055,  68  App.  Div.  506. 

"Fraud,"  as  used  in  the  bankrupt  act, 
providing  that  the  discharge  of  a  bankrupt 
may  be  impeached  for  some  fraud,  is  a  very 
comprehensive  term,  and  includes  tibose  un- 
lawful preferences,  payments,  and  transfers 
of  property  which  the  statute  declares  utter- 
ly void  and  a  fraud  upon  the  act  Brereton 
V.  Hull  (N.  Y.)  1  Denio,  75,  77. 

To  constitute  fraud  there  must  be  the 
assertion  of  something  false;  or,  secondly, 
the  suppression  of  something  true,  where 
there  is  a  duty  or  profession  of  stating  every- 
thing material;  or,  thirdly,  what  perhaps  is 
included  in  one  of  the  foregoing,  a  suggestion 
of  falsity  by  statement  of  some  facts  and 
suppression  of  others  which  would  quali^ 
those  stated.  Baron  Bramwell  dissenting. 
Lee  V.  Jones,  17  G.  B.  (N.  8.)  482,  508  (quoted 
in  Potts  V.  Ghapln,  183  Mass.  276,  282). 

Fraud  is  falsehood  applied  to  the  pui^ 
pose  of  injury,  and  will  not  exist  in  the  legal 
sense  of  the  term,  unless  there  is,  first,  an 
eflTort  to  falsify,  and,  second,  a  false  impres- 
sion produced.  Both  these  things  must  con- 
cur, and  the  existence  of  both  must,  in  some 
appropriate  way,  be  established.  Vulcan  Oil 
Ck).  V.  Simons  (Pa.)  6  Phila.  561,  564. 

Fraud  may  arise  from  facts  and  drcum- 
stances  of  imposition.  It  may  be  apparent 
from  the  intrinsic  value  and  subject  of  the 
bargain  itself,  such  as  no  man  in  his  senses 
will  make  on  the  one  hand,  and  as  no  honest 
man  would  accept  on  the  other.  It  may  be 
inferred  from  the  circumstances  of  the  par- 
ties contracting  that  it  is  as  much  against 
conscience  to  take  advantage  of  a  man's 
weakness  or  his  necessity  as  his  ignorance, 
and  it  may  also  be  collected  from  the  nature 
and  circumstances  of  the  transaction  as  be- 
ing an  imposition  on  third  parties.  Hinch- 
man  v.  Emans'  Adm'rs,  1  N.  J.  Eq.  (Saxt) 
100,  110. 

"A  fraud  may  be  collected  or  inferred.  In 
the  consideration  of  this  court  from  the  na- 
ture and  circumstances  of  the  transaction,  as 
being  an  imposition  and  deceit  on  other  per- 
sons not  parties  to  the  fraudulent  agree- 
ment" Chesterfield  v.  Janssen,  2  Yes.  125, 
156  (quoted  in  Crlbbins  v.  Markwood  [Va.] 
13  Grat  495,  499,  67  Am.  Dec.  775). 

Official  BLisoondvot  or  bad  faith. 

While  it  is  difficult  to  give  a  precise  defi- 
nition of  fraud,  yet  in  its  broad  signification 
it  includes  all  acts  and  omissions  which  in- 
volve a  breach  of  legal  duty  injurious  to 
others.  Ofiicial  misconduct  and  bad  faith 
are  so  near  the  domain  of  fraud  that  the 
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line  of  partition  is  indistinguishable.  Thus, 
where  a  city  cc^undl  refused  to  grant  a  fran- 
chise to  one  (XMnpany  which  offered  $30,000 
for  itp  and  granted  it  to  another  company 
without  compensation,  such  conduct  consti- 
tutes fraud  authorizing  a  taxpayer  to  have 
the  grant  set  aside.  Adamson  y.  Union  R. 
Co.,  26  N.  Y.  Supp.  136,  141,  74  Hun,  550. 

As  a  personal  thins* 

A  fraud  is  an  individual  and  personal 
thing.  It  is  a  cause  or  complaint  to  the  per- 
son only  on  whom  it  is  committed.  Bloom- 
ingdale  y.  Hodges,  46  N.  Y.  Supp.  859,  860, 
21  Misc.  Rep.  6. 

As  relating  to  slsnatnre  of  Instranioiit. 

The  word  "fraud"  or  "duress,"  as  used 
in  Del.  Super.  Ct,  Rule  No.  7,  relating  to  ac- 
tions on  deeds,  bonds,  bills,  notes,  or  other 
instruments  where  a  copy  of  the  same  is  filed 
with  the  declaration,  and  providing  that  the 
execution  of  such  instrument  shall  be  taken 
to  be  admitted  unless  the  defendant  shall 
have  filed  an  affidavit  denying  the  signature 
or  obligation  of  the  instrument  by  reason  of 
"fraud,  duress,  or  other  sufficient  legal 
cause,"  relates  to  the  signature  or  signing  of 
the  instrument  Vandergrift  v.  Hollis  (Del.) 
6  Houst  90,  102. 

As  rendering  oonToyanoa  ToidU 

"Fraud,"  as  applied  to  fraudulent  con- 
veyances, means  conduct  that  operates  preju- 
dicially on  the  rights  of  another,  or  withdraws 
the  property  of  a  debtor  from  the  lien  of 
creditors.  Williams  v.  Harris,  54  N.  W.  926, 
927,  4  S.  D.  22,  46  Am.  St  Rep.  753. 

As  rendering  debtor  liable  to  arrest. 

The  expression  "cases  of  fraud,"  as  used 
in  Const  art  1,  S  16,  providing  that  there 
shall  be  no  imprisonment  for  debt  except  in 
"cases  of  fraud,"  "comprehends  not  only 
fraud  in  attempting  to  hinder,  delay,  and  de- 
feat the  collection  of  a  debt  by  concealing 
property,  and  other  fraudulent  devices,  but 
embraces  also  fraud  in  making  the  contract 
(false  representations,  for  instance),  and 
fraud  in  incurring  the  liability  (for  instance, 
when  an  administrator  commits  a  fraud  by 
applying  the  funds  of  the  estate  to  his  own 
use)."    Melvin  v.  Melvln,  72  N.  O.  384,  38a 

The  fraud  which  by  the  Constitution  may 
subject  a  debtor  to  arrest  and  imprisonment 
is  not  confined  to  fraud  in  the  creation  of  a 
debt,  but  extends  to  subsequent  fraudulent 
conduct  of  the  debtor  for  the  purpose  of  de- 
feating his  creditor  in  the  recovery  of  the 
debt  by  due  process  of  law.  Ex  parte  Clark, 
20  N.  J.  Law  (Spencer)  648,  650,  45  Am.  Dec. 
394. 

Pub.  St  c.  222,  S  14,  providing  that  ex- 
ecution may  issue  against  the  body  when- 
ever it  appears  to  the  court  rendering  a  judg- 
ment, or  any  Judge  thereof,  that  the  defend- 


ant has  been  guilty  of  "fraud  in  the  deten- 
tion" of  his  property,  should  be  construed 
to  mean  the  detaining  of  property  not  ex- 
empt by  a  Judgment  debtor  for  his  own  use, 
and  refusing  to  apply  it  to  the  payment  of 
the  Judgment  In  re  Keene,  8  AtL  418»  15 
R.  1.294. 

As  rendering  Instmntent  Told. 

Fraud  which  will  vitiate  aia  instrument 
may  consist  of  any  artifice  practiced  on  a 
person  to  induce  him  to  execute  it  when  he 
did  not  intend  to  execute  such  an  act.  It 
is  any  fraud  whereby  a  person  is  Induced  by 
deceit  to  make  a  deed  or  other  instrument. 
It  must  be  boi^e  in  mind  that  a  fraud  or 
covin  may  relate  to  the  obtaining  of  the  in- 
strument itself,  and  not  the  consideration  on 
which  It  is  based.  It  is  not  fraud  which  re- 
lates to  the  quality,  quantity,  value,  or  char- 
acter of  the  consideration  that  moves  the 
contract,  but  it  Is  such  a  trick  or  device  as 
induces  the  giving  of  one  character  of  instru- 
ment under  the  belief  that  It  is  another  of 
a  different  character,  such  as  giving  a  note 
or  other  agreement  for  one  sum  or  thing 
when  It  is  for  another  sum  or  thing;  or  as 
giving  a  note  under  the  belief  that  it  is  a 
receipt  Any  deceit  practiced  on  a  person 
having  reference  wholly  to  the  legal  effect 
of  an  instrument  the  contents  of  which  such 
person  knew  or  might  easily  have  known 
is  not  a  fraud  so  as  to  vitiate  the  instru- 
ment, its  contents  not  having  been  conceal- 
ed or  positively  misrepresented.  Hendrix  v. 
Peojk/le,  9  111.  App.  (9  Bradw.)  42,  45. 

There  are  two  kinds  of  fraud  practiced 
"in  the  execution  of  an  instrument"  The 
first  is  where  the  instrument  is  misread  to 
the  party  signing  it,  or  where  there  is  a  sur- 
reptitious substitution  of  one  instrument  for 
another,  or  where  by  some  other  trick  or 
device  a  party  is  made  to  sign  an  instrument 
which  he  did  not  intend  to  execute.  The  sec- 
ond consists  in  inducing  the  party  to  sign  an 
instrument  or  execute  It  by  misrepresenta- 
tions or  fraudulent  representations  as  to  col- 
lateral matters  or  as  to  the  nature  or  value 
of  the  consideration.  Where  a  release  was 
executed  by  a  party  who  fully  understood 
what  he  was  signing  and  the  nature  and 
character  of  the  instrument,  if  he  could  show 
that  he  was  deceived  by  fraudulent  repre- 
sentations as  to  facts  outside  of  the  instru- 
ment itself  it  would  be  a  fraud  of  the  second 
class.  Papke  v.  6.  H.  Hammond  Co.,  61  N. 
E.  910,  912,  192  lU.  631. 

The  phrase  "fraud  in  execution  of  an 
instrument"  includes  the  act  of  misreading 
the  instrument  to  the  party  signing  it  or 
the  surreptitious  substitute  of  one  paper  for 
another,  or  where  by  some  other  trick  or 
device  a  party  is  made  to  sign  an  instrument 
which  he  did  not  intend  to  execute.  Papke 
V.  G.  H.  Hammond  Co.,  61  N.  B.  910,  912, 
192  111.  631« 
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'Vrand  In  the  procurement  of  a  note," 
as  nsed  In  section  2786  of  the  Code,  lias  no 
reference  to  fraud  in  the  contract  ont  of 
which  a  negotiable  security  arose,  or  In  the 
consideration  for  which  it  was  given,  but 
means  fraud  in  the  procurement  by  the  hold- 
er, and  not  fraud  in  the  procurement  of  the 
note  as  between  the  original  parties  of  which 
the  holder  for  value  had  no  notice.  Grooms 
v.  Ollff,  20  S.  B.  655,  03  6a.  789. 

Am  renderinc  Judgment  Toid. 

The  term  is  indefinite,  and  when  it  Is 
said  that  a  judgment  is  vitiated  and  may  be 
nullified  by  fraud  it  is  not  to  be  understood 
that  a  fraud  which  consists  in  false  testi- 
mony or  a  suppression  of  truth  in  respect  to 
the  matters  litigated  on  the  trial  of  the  ac- 
tion which  resulted  in  the  judgment  is  suffi- 
cient to  have  this  effect  Fraud  such  as  will 
vitiate  a  judgment  consists  in  preventing  the 
complaining  party  from  presenting' the  mer- 
its of  his  case,  or  imposing  on  the  jurisdic- 
tion of  the  court  or  corruptlDg  the  court, 
or  collusion  between  counsel,  etc.  Hilton  v. 
GuyoU  (U.  S.)  42  Fed.  249,  252. 

Fraud  cannot  be  predicated  upon  the 
fact  that  a  debtor  consented  to  a  judgment 
for  a  debt  which  he  honestly  owed.  Nor  is 
it  fraud  for  a  debtor  to  consent  to  a  judg- 
ment in  favor  of  one  of  his  creditors  and 
deny  that  favor  to  all  others.  Rice  v.  Adler- 
Goldman  Commission  Go.  (U.  S.)  71  Fed.  151, 
152,  18  C.  a  A.  16. 

As  vendevliisf  marriace  Told. 

"Fraud,"  as  used  in  Rev.  St  |  2350,  de- 
claring that  a  marriage  to  which  the  con- 
sent of  either  party  has  been  "obtained  by 
fraud"  may  in  certain  cases  be  avoided,  does 
not  mean  from  error  or  mistake  into  which 
a  person  may  fall  concerning  the  character 
or  qualities  of  the  other  party,  though  oc- 
casioned by  false  statements  or  practices. 
No  misconception  as  to  the  character,  for- 
tune, health,  or  temper  will  support  the  alle- 
gation of  fraud;  nor  a  false  representation 
by  the  woman  that  she  has  been  previously 
chaste.  Vamey  v.  Varney,  8  N.  W.  739,  741, 
52  Wis.  120,  38  Am.  Rep.  726. 

The  mere  concealment  by  a  woman  from 
her  intended  husband  of  the  fact  that  she 
had  been  the  mother  of  an  illegitimate  child 
some  years  before  is  not  such  a  fraud  as 
would  be  sufficient  cause  for  annulling  the 
marriage.    Smith  v.  Smith,  8  Or.  100,  101. 

Umoomseieiitioiui  synonymoi&i. 

See  "Unconsdentloua" 

Undue  iaJliieiiee  dlsttnciiished. 

Strictly  speaking,  '"fraud"  and  ••undue 
Influence"  are  not  synonymous  expressions. 
Undue  influence  is  in  one  sense  a  species  of 
fraud,  and,  while  there  are  sometimes— per- 
haps usually— present  elements  of  fraud,  un- 


due Influence  may  exist  without  any  positive 
fraud  being  shown.  In  re  Shell's  Bstate^  63 
Pac  418»  28  Oolo.  167,  68  U  B.  A.  887,  89 
Am.  St  B^.  181. 

Fraud  upon  a  testator  In  the  making  of 
a  will  consists  in  making  that  which  is  false 
appear  to  him  to  be  true,  and  so  affecting 
his  will.  Fraud  need  not  be  attended  with 
undue  influence,  except  in  so  far  as  the  mis- 
representation amounts  to  influence.  There 
need  be  no  pressure  such  as  is  necessary  to 
constitute  influence.  Gordon  v.  Burris,  54 
S.  W.  546,  552,  153  Mo.  223. 

It  has  been  held  that  there  may  be  great 
and  overruling  importunity  and  undue  in- 
fluence without  fraud,  which  often  has  the 
effect  to  avoid  a  will.  Noble  v.  Bnos,  19  Ind. 
72,  79  (citing  Davis  v.  Calvert  (Md.)  5  GiU 
&  J.  269,  301,  25  Am.  Dec.  282). 

Warranty  dUtliignUhed, 

The  term  implies  deceit  or  artifice. 
Fraud  is  distinguished  from  breach  of  war^ 
ranty  in  that  in  fraud  there  is  a  guilty  knowl- 
edge of  the  falsity  of  the  representation  on 
the  part  of  the  party  making  it  while  in 
a  breach  of  warranty  there  is  not  this  guilty 
knowledge.  Marshall  v.  Gray  (Nf:  Y.)  39 
How.  Prac  172,  176. 

••The  same  transaction  cannot  be  charac- 
terized as  a  warranty  and  a  fraud  at  the 
same  time.  A  warranty  rests  on  contract, 
while  fraud  or  fraudulent  representations 
have  no  dement  of  contract  in  them,  but  are 
essentially  a  tort  When  Judges  or  law  writ- 
ers speak  of  a  fraudulent  warranty,  the  lan- 
guage is  neither  accurate  nor  perspicuous.  If 
there  is  a  breach  of  warranty,  it  cannot  be 
said  that  the  warranty  was  fraudulent  with 
any  more  propriety  than  any  other  contract 
can  be  said  to  have  been  fraudulent  because 
there  has  been  a  breach  of  it  On  the  other 
hand,  to  speak  of  a  false  representation  as 
a  contract  of  warranty,  or  as  tending  to 
prove  a  contract  of  warranty,  is  a  perversion 
of  language  and  of  correct  ideas."  Rose  v. 
Hurley,  39  Ind.  77,  81;  Shirk  v.  Mitchell,  36 
N.  B.  850,  852,  137  Ind.  186. 

Im  rape. 

The  term  ••fraud,"  as  used  in  Pen. 
Code,  art  531,  declaring  carnal  intercourse 
with  a  woman  obtained  by  means  of  fraud 
to  be  rape,  consists,  by  the  express  provision 
of  the  statute,  in  the  use  of  some  stratagem 
by  which  the  woman  is  induced  to  believe 
that  the  offender  is  her  husband,  and  does 
not  include  a  mere  attempt  to  have  carnal 
knowledge  of  a  woman  when  she  is  asleep. 
King  V.  State,  3  S.  W.  342,  22  Tex.  App.  650. 

FRAUD  IN  FACT. 

Actual  fraud  or  ftaud  In  fact  consists, 
in  the  intention  to  prevent  creditors  from 
recovering  their  Just  debts  by  an  act  whicb^ 
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withdraws  tbe  property  of  a  debtor  from 
their  reach.  Fraud  in  law  consists  in  acts 
which,  thongh  not  fraudulently  intended,  yet, 
as  their  tendency  is  to  defraud  creditors  if 
they  Test  the  property  of  the  debtor  in  his 
grantee,  are  void  for  legal  fraud,  which  is 
deemed  tantamount  to  actual  fraud,  full  evi- 
dence of  fraud,  and  fraudulent  in  themselves, 
the  policy  of  the  law  making  the  acts  illegal. 
McKibbin  T.  Martin,  64  Pa.  (14  P.  F.  Smith) 
852,  856,  8  Am.  Rep.  688. 

Fraud  in  fact,  as  generally  understood, 
is  the  actual  existence  of  a  wicked  purpose 
or  motive.  It  is  sometimes  distinguished 
from  fraud  in  law,  but  in  most  cases  any 
differences  of  opinion  are  more  seeming  than 
reaL  It  is  of  little  importance  whether  it 
be  said  that  a  certain  transaction  is  a  fraud 
in  law  or  whether  it  is  simply  held,  when 
viewed  under  the  law,  to  be  conclusive  evi- 
dence of  a  fraudulent  intent  In  the  one 
case  the  court  judges  of  the  intent  from  an 
act  which  it  is  not  lawful  to  do.  In  the  other 
case  the  act  is  clothed  outwardly  with  legal 
approval,  but  at  heart  it  is  vicious,  is  inspired 
by  wrongful  motives,  and  aims  at  the  ac- 
complishment of  ends  which  the  law  con- 
demns. In  the  one  case  the  act  itself  and 
its  consequences  control  the  Judgment  of  the 
court;  in  the  other  it  is  a  question  of  motive 
and  purpose  in  the  doer.  Ck)ok  v.  Bumham, 
44  Pac.  447,  448,  8  Kan.  App.  27. 

FRAUD  IN  IiAW. 

See,  also,  "Constructive  Fraud." 

^  Fraud  in  law  exists  only  when  the  acts 
upon  which  it  is  based  carry  in  themselves 
inevitable  evidence  of  it,  independently  of 
the  motive  of  the  actor.  This  principle  is 
illustrated  where  an  insolvent  debtor  makes 
a  gift  of  his  property.  In  such  a  case  the 
property  may  be  reached  by  creditors,  be- 
cause it  constitutes  a  fund  which  justly  be- 
longs to  them,  while  the  donee  has  no  equita- 
ble right  to  it  Any  voluntary  transfer  by 
a  debtor  which  deprives  his  creditors  of  a 
fund  that  equitably  belongs  to  them  is  neces- 
sarily a  fraud  upon  their  rights,  and  there- 
fore fraud  is  implied,  which  is  sometimes 
denominated  **frand  in  law.''  Delaney  v.  Val- 
entine, 49  N.  B.  65,  69,  154  N.  Y.  692. 

In  Seward  ▼.  Van  Wyck  (N.  Y.)  8  Cow. 
406,  it  was  said  that,  strictly  speaking,  there 
is  no  such  thing  as  fraud  in  law.  Fraud  or 
no  fraud  is,  and  ever  must  be,  a  question  of 
fact  And  in  Jackson  v.  Tlmmerman  (N.  Y.) 
7  Wend.  436,  it  is  said  there  is  no  such  thing 
as  fraud  in  law  as  distinguished  from  fraud 
in  fact  What  was  formerly  considered  as 
fraud  in  law,  or  conclusive  evidence  of  fraud, 
and  to  be  so  pronounced  by  the  court,  is 
now  but  prima  facie  evidence  to  be  submit* 
ted  to  and  passed  upon  by  the  jury.  Burr  ▼• 
Clement,  9  Pac  688,  688,  9  Colo.  L 


It  is  a  fraud  in  law  if  the  party  makes 
representations  which  he  knows  to  be  false, 
and  injury  ensues,  although  the  motive  from 
which  the  representations  proceeded  may  not 
have  been  bad.  Northwestern  Mut  Life  Ins. 
Co.  V.  MoDtgomery,  48  S.  B.  79,  80,  116  6a. 
799  (citing  Foster  v.  Charles,  6  Blng.  396,  19 
E.  C.  L.  188). 

FBAUB  UPON  THE  IiAW. 

The  phrase  "fraud  upon  the  hiw,"  as 
used  in  a  proposition  that  the  issue  by  a 
corporation  of  preferred  interest-bearing 
stock  guarantied  at  40  cents  on  the  dollar 
to  the  amount  of  $2,000,000,  for  which  only 
$800,000  was  paid  was  "a  fraud  upon  the 
law,"  means  no  more  than  that  the  issue  of 
preferred  stock  is  in  violation  of  the  principle 
of  equality  of  right  among  stockholders  of  a 
corporation  who  unite  their  capital  on  equal 
terms  in  a  common  enterprise,  and  are  there- 
fore entitled  to  share  equally,  and  without 
preference,  in  the  profits  or  avails  of  the  en- 
terprise. Taylor  v.  South  &  N.  Alabama  R. 
Co.  (U.  8.)  18  Fed.  152,  165. 

FBAUBUIiENT— FBAUBUIiENTLT. 

Fraudulent  is  something  that  will  de- 
ceive, cheat,  and  mislead,  inducing  a  belief 
in  what  is  not  true,  and  action  on  such  be- 
lief. Wood  V.  State,  48  Oa.  192,  297,  15 
Am.  Rep.  664. 

Fraudulent  is  defined  objectively  as 
based  on,  proceeding  from,  or  characterized 
by  fraud.  Standard  Diet  Fraudulently  Is 
an  adverb  of  the  same  meaning,  and  is  used 
in  Code  Civ.  Proc.  |  1866,  providing  for  the 
proof  of  loss  of  wills  in  certain  cases,  and 
that  the  plaintiff  is  not  entitled  to  a  judg- 
ment establishing  a  lost  or  destroyed  will 
unless  the  will  was  in  existence  at  the  time 
of  the  testator's  death,  or  was  fraudulently 
destroyed  in  his  lifetime,  to  characterize  the 
manner  of  destruction  cited  by  the  statute, 
as  I  construe  the  statute  and  construe  the 
term  "fraudulent"  as  applicable  thereto.  It 
appears  to  me  that,  In  order  to  come  within 
the  lines  thereof,  there  must  be  some  inter- 
vening human  agency  in  motion,  or  set  in 
motion,  to  have  brought  about  its  destruc- 
tion. We  are  unable  to  see  how  the  mere 
accidental  destruction  of  this  instrument 
through  the  fault  of  no  one,  through  the 
active  agency  of  no  one,  can  be  construed 
or  deemed  as  of  a  fraudulent  character,  so 
as  to  permit  the  application  of  this  statute. 
In  re  Reiffleld's  Will,  78  N.  Y.  Supp.  808, 
810,  86  Mlsa  Rep.  472,  474. 

In  equity  all  acts,  omissions,  and  con- 
cealments which  involve  a  breach  of  legal 
or  equitable  obligation  or  duty,  trust,  or 
confidence  justly  reposed,  and  which  are  In- 
jurious to  another,  or  by  which  an  undue 
and  unconscious  advantage  is  taken  of  an- 
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other,  are  considered  fraudulent  4  Bonv. 
Inst.  167.  A  grossly  Improvident  contract, 
made  by  a  person  in  full  possession  of  his 
mind,  under  circumstances  of  perfect  fair- 
ness, will  not  be  set  aside;  but  when  a  per- 
son is  of  such  feeble  mind  that  he  is  in- 
competent to  transact  any  business  which 
requires  judgment  and  forethought  a  court 
of  equity  regards  the  gross  inequality  of  the 
contract  as  evidence  of  fraud,  and  will  set 
it  aside  or  reform  it  fester  ▼.  Bahr  (Pa.) 
1  Kulp,  262,  268. 

To  characterize  an  act  as  fraudulent  In 
a  pleading  does  not,  in  legal  effect  charge 
it  as  fraudulent,  unless  some  circumstance 
or  fact  be  charged  which  shows  in  what 
the  fraud  consists,  and  how  it  has  been  ef- 
fected. Ck>chl8e  County  v.  Copper  Queen 
Consol.  Min.  Co.  (Ariz.)  71  Pac.  946,  940. 

An  allegation  in  a  complaint  as  follows: 
'*That  said  defendant  at  the  time  of  said 
purchase  of  said  lands  knowingly,  falsely, 
and  fraudulently  represented  to  said  plain- 
tiff that  said  lands  were  clear  of  all  incum- 
brances,*' is  equivalent  to  a  charge  that  the 
representations  were  made  with  intent  to 
deceive.    West  v.  Wright  98  Ind.  335,  339. 

"Fraudulently,"  as  used  In  an  allega- 
tion that  a  person  wrongfully,  fraudulently, 
and  falsely  certified  and  represented  certain 
things,  should  be  given  the  meaning  which 
the  law  gives  it  and  which  attaches  to  it 
in  common  usage,  to  wit  &  deliberately 
planned  purpose  and  Intent  to  deceive,  and 
thereby  be  given  an  unlawful  advantage.  It 
necessarily  includes  the  idea  of  a  fraudulent 
intent  Bank  of  Montreal  v.  Thayer  (U.  S.) 
7  Fed.  622,  625. 

In  a  contest  of  probate  of  a  will  the 
jury  found  that  representations  made  to  the 
testator  by  the  proponent  of  the  will  were 
false  or  fraudulent  and  it  was  held  that 
the  word  "fraudulent'*  as  here  used,  has 
no  well-defined  legal  meaning,  so  that  this 
finding  as  to  the  representations  being  false 
and  fraudulent  amounts  to  nothing.  In  re 
Benton's  Estate,  63  Pac.  775,  777,  131  Cal. 
472. 

Where  no  fraudulent  act  or  conduct  is 
set  out  in  a  pleading  in  an  action  for  fraud, 
the  word  "fraudulently"  is  used  as  char- 
acterizing the  acts  of  the  party  committing 
the  fraudulent  act.  Garst  v.  Hall  &  Lyon 
Co.,  61  N.  E.  219,  179  Mass.  588,  55  L.  R.  A. 
631. 

The  word  ''fmudulently"  in  the  bill  in 
an  injunction  suit,  which  uses  the  word 
"fraud"  to  characterize  the  defendant's  act 
is  insufficient  to  show  fraud,  such  state- 
ment being  too  general  to  be  the  foundation 
of  a  decree.  Garst  v.  Hall  &  Lyon  Ck>.,  61 
N.  B.  219,  179  Mass.  588,  55  L.  R.  A.  631. 

An  allegation  that  a  release  for  dam- 
Ages  for  injury  suffered  was  obtained  sur- 


reptitiously and  fraudulently  does  not  In- 
form the  conscience  of  the  court  of  the  facta 
of  the  case  upon  whlc?j  it  is  asked  to  act 
nor  enable  the  defendant  to  meet  the  accu- 
sation of  wrongdoing  against  him.  Lumley 
V.  Wabash  R.  Co.  (XJ.  S.)  71  Fed.  21,  2a 

"Fraudulentiy,**  as  used  in  an  answer 
that  an  oral  agreement  was  made,  and  that 
immediately  thereupon  the  other  party 
fraudulently  substituted  a  written  memo- 
randum expressing  an  entirely  different  con- 
tract is  not  a  sufficient  allegation  to  a 
pleading  of  fraud.  It  is  not  unusual  that 
the  terms  of  a  contract  subsequently  re- 
duced to  writing  should  first  have  been 
orally  agreed  on,  and  the  subsequent  writ- 
ten contract  as  a  substitution.  History  v. 
Dougherty  (Ariz.)  29  Pac.  649,  651. 

"Fraudulently,"  as  used  In  an  indict- 
ment charging  that  the  defendant  did  fraud- 
ulently embezzle  and  convert  to  his  own  use 
a  certain  sum  of  money,  qualifies  the  words 
"embezBled"  and  "converted,"  and  is  de- 
scriptive of  the  motive  with  which  the  act 
is  done.  State  t.  Jamison,  38  N.  W.  506,  509, 
74  Iowa,  602. 

As  actual  fraud  or  fraud  In  f aet. 

Fraudulently  in  law  means  more  than 
illegal  conduct  and  implies  moral  turpitude 
and  intentional  fraud.  It  is  synonymous  with 
"actual  and  intentional  wrongdoing"  or  "will- 
ful and  corrupt  dealing."  Worsham  t.  Mur- 
chison,  66  Ga.  715,  719. 

Within  the  meaning  of  a  statute  respect- 
ing insolvent  debtors,  declaring  void  all 
sales  and  transfers  if  fraudulent  as  to  cred- 
itors, the  phrase  "if  fraudulent  as  to  cred- 
itors" means  such  sales  or  transfers  as  are 
frauds  in  fact  hut  not  constructive  frauds, 
or  frauds  by  intendment  of  law.  Gifts  or 
conveyances  without  valuable  consideration 
are  not  mere  constr^ictive  frauds,  or  frauds 
by  intendment  of  law.  They  are,  as  against 
creditors,  fraudulent  in  fact  Bailey  t.  Bal- 
lon, 44  Atl.  114,  69  N.  H.  414. 

Comp.  Laws,  S  1923,  authorizing  an  at- 
tachment when  the  debtor  is  about  to  '*fraud- 
ulently  convey  or  assign,"  conceal,  or  dis- 
pose of  his  property  so  as  to  hinder,  delay,  or 
defraud  his  creditors,  is  to  be  construed  as 
requiring  an  actual  fraudulent  intent  "The 
language  clearly  implies  that  there  may  be  a 
conveyance  or  an  assignment  which  will 
merely  delay  creditors  as  an  incident  to  the 
transaction,  and  yet  not  be  fraudulent"  Tor- 
Una  V.  Troriicht  21  Pac  68,  09,  5  N.  M.  148. 

"Fraudulently,"  as  used  in  1  Rev.  8t  688, 
S  57;  Laws  1849,  p.  375,  §  5 — ^imposing  a  p«i- 
alty  on  every  person  who  shall  "fraudulently^ 
pass  any  gate  on  any  turnpike  or  plank  road 
without  having  paid  the  legal  toll,  should  be 
construed  in  its  ordinary  sense,  as  referring 
to  actual  fraud  aa  distinguished  from  con- 
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structiYe  fraud.  Every  passage  wlthont  the 
consent  of  the  toll  gatherer,  and  without  the 
payment  of  the  legal  toll,  would  be  fraudu- 
lent, as  an  act  in  fraud  of  the  rights  of  the 
company;  but  it  cannot  be  presumed  that 
this  very  common  and  well  understood  word 
was  used  in  such  refined  and  very  unusual 
sense.  Brldgewat^  &  U.  Plank  Road  Ca  v. 
Robbins  (N.  Y.)  22  Barb.  662,  667. 

Fraudulent  is  defined  objectively  as 
based  on,  proceeding  from,  or  characterized 
by  fraud.  Fraudulently  is  an  adverb  of 
the  same  meaning.  The  word  "fraudulent- 
ly" in  Code  Civ.  Proc  §  865,  providing  for  the 
establishment  of  a  lost  will  when  it  was  in 
existence  at  the  time  of  testator's  death  or 
was  fraudulently  destroyed  in  his  lifetime, 
implies  some  intervening  human  agency  in 
motion,  or  set  in  motion  to  bring  about  the 
obstruction  of  the  will,  but  does  not  include 
a  mere  incidental  destruction  of  the  instru- 
ment In  re  Reiffield's  Will,  78  N.  Y.  Supp. 
808,  809,  36  Misc.  Rep.  472. 

In  order  that  there  may  be  a  debt  fraud- 
ulently contracted,  the  debtor  must  have  been 
guilty  of  some  material  deceptive  act,  word, 
or  concealment  done  or  suffered  by  him  with 
the  intent  to  induce  the  opposite  party  to  con- 
sent to  the  debt  The  opposite  party  must 
have  relied  upon  such  false  acts  or  mani- 
festations of  the  debtor,  and  yielded  his  con- 
sent to  the  contract  on  the  faith  thereof. 
Hence  the  wrongful  conversion  of  personal 
property  alone  will  not  authorize  the  com- 
mencement of  a  suit  by  attachment  under 
Rev.  St  S  308,  which  furnishes  such  remedy 
**where  the  debt  was  fraudulently  contracted 
on  the  part  of  the  debtor."  In  such  circum- 
stances the  plaintiff  in  fact  agreed  to.  no 
debt,  nor  can  he  lawfully  treat  it  as  such. 
Finlay  v.  Bryson,  84  Mo.  664^  666,  668. 

As  imputing  dishonesty. 

The  word  "fraudulent,"  as  employed  in 
a  complaint  alleging  that  a  special  assess- 
ment was  unauthorized,  illegal,  fraudulent, 
void,  and  of  no  effect  because  of  certain  al- 
leged defects  and  irregularities  in  the  pro- 
ceedings of  the  council,  cannot  be  construed 
as  imputing  dishonesty  to  th^  members  of 
the  city  council.  Durkee  v.  City  of  Keno- 
sha, 17  N.  W.  677,  678,  60  Wis.  123,  48  Am.  St 
Rep.  480. 

Hindering  and  delayins;  oreditors. 

The  word  "fraudulently,"  as  used  In  an 
instruction  relating  to  a  conveyance  with  in- 
tent to  fraudulently  hinder  and  delay  credit- 
ors, does  not  change  substantially  the  im- 
port of  the  instruction.  If  the  essential  pur- 
pose was  to  hinder  and  delay  other  credit- 
ors, and  not  to  secure  bona  fide  debts  due, 
the  hindering  and  delaying  being  but  an  in- 
cidental, though  necessary,  result  of  such 
preferential  transfer,  it  would  be  a  fraudu- 
lent hinderhig  and  delaying,  and  the  presence 


of  the  word,  if  unnecessary,  would  not  change 
the  legal  Import  of  the  charge,  while  its  ab- 
sence might  mislead  the  jury  in  passing  on 
the  question  before  them.  Hodges  v.  Lassi- 
ter,  2  S.  B.  023,  024,  06  N.  G.  351. 

As  inequitable  or  nnconseientions* 

The  term  "fraudulent,"  as  used  in  speak- 
ing of  equitable  estoppels,  is  synonymous 
with  "unconscientious"  or  "inequitable."  The 
Ottumwa  Belle  (U.  S.)  78  Fed.  643,  648;  Nor- 
folk &  W.  R.  Co.  V.  Perdue,  21  S.  E.  765,  750, 
40  W.  Va.  442. 

Unlawful  distinguished* 

When  a  transaction  is  voided  by  the  stat- 
ute without  respect  to  the  motive  which  in- 
duced it  but  on  considerations  of  policy  only, 
it  is  unlawful,  and  not  fraudulent  To  style 
it  fraudulent  whether  the  fraud  be  legal  or 
otherwise  may  fix  an  unmerited  stigma  on 
the  party  to  the  transaction.  A  more  Just 
and  appropriate  appellation  to  apply  to  con- 
veyances of  the  former  class  would  be  sim- 
ply "unlawful,"  while  the  term  "fraudulent" 
would  still  properly  be  applicable  to  the  lat- 
ter class  of  cases.  Hagerman  v.  Buchanan, 
17  Atl.  046,  047,  45  N.  J.  Eq.  (18  Stew.)  202, 
14  Am.  St  Rep.  732. 

FBAUDULENT    ACQUISITION    OF 
PBOPEBTT. 

To  constitute  this  offense,  as  defined  by 
article  723  of  the  Penal  Code,  it  must  appear: 
(1)  That  the  accused  threatened  to  do  some 
illegal  act,  injurious  to  the  character,  person, 
or  property  of  another;  and  the  indictment 
should  aver  the  threats  and  the  illegal  act 
threatened  with  reasonable  certainty.  (2) 
That  by  means  of  such  threats  the  accused 
fraudulently  induced  the  person  threatened 
to  deliver  to  him  certain  property,  which 
property  should  be  described  in  the  indict- 
ment as  in  an  indictment  for  theft  except 
that  no  value  need  be  alleged.  (3)  That  the 
accused  so  obtained  the  property  with  the 
intent  to  appropriate  the  same  to  his  own 
use.  Williams  v.  State,  IB  Tex.  App.  285, 
46  Am.  Rep.  237. 

FBAUBUIiENT  AUENATIOIT. 

A  fraudulent  alienation,  in  the  sense  of 
the  rule  that  in  all  cases  of  fraudulent  aliena- 
tion the  courts  will  follow  and  treat  them  as 
assets  of  the  estate^  is  where  an  adminis- 
trator wastes  the  assets  by  giving  them  away 
or  selling  at  a  gross  undervalue,  and  there- 
by, to  that  extent,  endangers  the  purposes 
of  his  trust  and  is  guilty  of  a  fraud  upon 
the  rights  of  those  in  interest  The  purpose 
of  the  administrator,  tacit  or  declared,  to 
make  it  up  from  his  own  means,  however 
sincere,  will  not  sanctify  the  transaction  in 
law,  or  neutralize  its  vidousness.  Rhame  v. 
Lewis  (S.  0.)  13  Rich.  Bq.  260»  810,  811. 
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FBAVDUIiElIT  AUEIIEB. 

A  fraudulent  alienee  is  he  who,  with 
knowledge  of  the  wrongful  purpose,  unites 
with  an  administrator  of  an  estate  for  the 
diyendon  of  the  property,  assets,  or  other 
proceeds  from  the  legitimate  ends  of  the 
trust,  and  the  application  of  them  to  the  ad- 
ministrator's private  purposes  of  necessity, 
self-indulgence,  or  speculation.  Rhame  t. 
Lewis  (S.  G.)  18  Rich.  Eq.  269,  310,  811. 

FBAUl>UliENT  OONOEAIJIIENT. 

"A  fraudulent  concealment  is  the  sup- 
pression of  something  which  the  party  is 
bound  to  disclose."  Magee  t.  Manhattan 
Life  Ina  Co.,  92  U.  8.  93,  98,  23  L.  Ed.  699; 
Lake  t.  Thomas,  86  Atl.  487,  439,  84  Md.  608. 

"Fraudulent  concealment,"  as  used  in 
reference  to  sales  of  personalty,  is  '*the  in- 
tentional omitting  to  disclose  some  bad  quali- 
ty, or  some  fact  in  relation  to  the  property, 
known  to  the  seller  and  unknown  to  the  buy- 
er, which  it  is  material  that  the  latter  should 
know  to  prevent  being  defrauded."  Page  v. 
Parker,  48  N.  H.  368,  867,  80  Am.  Dec.  172. 

A  fraudulent  concealment  is  the  failure 
to  disclose  a  material  fact  which  the  seller 
knows  himself,  which  he  has  a  right  to  pre- 
sume that  the  person  he  is  dealing  with  is 
ignorant  of,  and  of  the  existence  of  which 
the  other  party  cannot  by  ordinary  diligence 
become  acquainted.  That  it  may  furnish  a 
sufficient  cause  of  action,  the  fact  suppressed 
must  not  only  be  material,  but  the  materiali- 
ty must  either  be  known  to  the  seller,  or  the 
facts  must  so  constitute  an  element  of  the 
value  of  the  contract  as  to  authorize  the  in- 
ference of  knowledge  of  its  materiality.  The 
concealment  must  be  for  the  purpose  of  con- 
tinuing a  false  impression  or  delusion  under 
which  the  purchaser  has  fallen,  or  of  sup- 
pressing inquiry,  and  thereby  effecting  a  sale, 
with  the  intention  to  conceal  or  suppress,  and 
it  must  operate  as  an  inducement  to  the 
contract  Jordan  ▼•  Pickett,  78  Ala.  381, 
389. 

2  Rev.  St  p.  28,  f  86,  subd.  4,  providing 
that  a  discharge  of  an  insolvent  debtor  shall 
be  void  if  the  insolvent  shall  "fraudulently 
conceal"  the  names  of  any  of  his  creditors, 
or  the  amount  of  any  sum  due  to  any  of 
them,  should  be  construed  to  mean  that  the 
omission  or  misstatement  must  be  inten- 
tional, and  not  to  include  a  mere  mistake  or 
oversight;  and  hence  the  bare  omission  by 
the  insolvent  to  insert  the  name  of  a  cred- 
itor in  the  schedule  of  debts  or  the  mis- 
statement of  the  amount  due  any  creditor 
will  not  alone  vitiate  the  discharge.  Small 
V.  Graves  (N.  Y.)  7  Barb.  676,  678. 

In  the  application  of  the  rule  that,  if  a 
lessor  has  knowledge  of  defects  In  the  prem- 
ises which  are  not  discoverable  by  the  ten- 


ant, and  which  will  Imperil  his  person  or 
property,  and  a  liability  arises  from  the 
fraudulent  concealment  thereof,  the  terms 
"fraud,"  "frandnlent  concealment"  "con- 
structive fraud,"  and  "deceit"  are  synony- 
mous. Shlnkle,  Wilson  &  Kreis  Go.  v.  Bir- 
ney  &  Seymour,  67  N.  B.  716,  716,  68  Ohi« 
St  828. 

FRAUD  OIiEllV  OOHTBACT. 

A  statute  authorizing  the  granting  of 
bills  of  divorce  on  the  ground  of  a  fraudu- 
lent contract  implies  a  cause  of  divorce 
which  existed  previous  to  the  marriage,  and 
such  a  one  as  rendered  the  marriage  unlaw- 
ful ab  initio — as  consanguinity,  imbecility,  or 
the  like.  Benton  v.  Benton  (Ck)nn.)  1  Day, 
111,  114. 

The  collection  of  money  for  another  by 
a  firm  which  subsequently  becomes  insol- 
vent and  fails  to  pay  over  the  same,  and  the 
denial  of  its  receipt  by  a  member  of  the 
firm,  do  not  constitute  a  debt  fraudulently 
contracted,  within  the  meaning  of  the  at- 
tachment law.  Rohan  Bros.  Boiler  Mfg.  Go. 
T.  Latimore,  18  Mo.  App.  16,  17. 

FRAUDULENT  OONVERSIOH. 

In  order  to  amount  to  a  fraudulent  con- 
version of  property,  which  has  been  made 
the  subject  of  a  bailment  to  the  bailee's 
use,  it  must  be  effected  with  intent  to  de- 
fraud the  owner.  Bad  fidth  in  the  bailee 
is  necessary.  State  v.  Sienkiewiez  (Del.)  66 
Atl.  346,  348. 

The  word  "fraudulently"  in  an  indict- 
ment charging  that  accused  did  fraudulently 
embezzle  and  convert  to  his  own  use  the 
money  of  the  city,  relates  spedflcally  to  ap- 
pellant's Intent  in  converting  the  city  mon- 
ey to  his  own  use,  and  it  is  not  necessary 
to  allege  that  the  money  was  embezzled  and 
converted  with  the  intention  to  embezzle 
and  convert  the  same,  and  it  could  not  be 
embezzled  and  converted  innocently  if  done 
fraudulently.  State  v.  Patterson.  71  Pac. 
860,  861,  66  Kan.  447. 

The  word  "embezzle"  and  the  words 
"fraudulently  convert  to  his  own  use"  mean 
the  same  thing,  as  used  in  Gr.  Gode,  §  80, 
providing  that  if  any  officer,  etc.,  embezzles 
or  fraudulently  converts  to  his  own  use,  etc^ 
he  shall  be  imprisoned  in  the  penitentiary. 
Spalding  T.  People,  49  N.  B.  993,  998,  172 
111.  40. 

A  refusal  to  pay  over  money  of  another 
intrusted  to  one  as  agent  or  servant  is 
doubtless  evidence  of  a  fraudulent  conver- 
sion or  fraudulent  intent  to  convert  but 
It  will  not  Justify  the  statement  that  it 
establishes  in  law  a  fraudulent  conversion. 
Fitzgerald  v.  State,  50  N.  J.  Law  (21  Vroom) 
475,  14  AtL  746.     B^ror  In  an  insbructlon 
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tbat  a  refusal  to  pay  orer  unapplied  money 
to  the  principal,  if  tbe  principal  was  Justi- 
fied in  demanding  it,  amounted  in  law  to  a 
fraudulent  conversion  of  It,  is  not  cured 
by  a  subsequent  statement  tbat  tbe  Jury 
sbould  be  satisfied  tbat  tbe  refusal  was 
witb  intent  to  convert  Burnett  ▼•  State, 
87  Atl.  622,  628,  eO  N.  J.  Law,  256. 

FRAUBUIiElIT  OOa  vjbx  AHOE. 

*  Tbe  term  'fraudulent  conveyance^  is 
correctly  applied  to  any  conveyance  made  at 
a  time  wben  tbe  amount  of  tbe  debtor's 
property  left  witb  wbicb  to  satisfy  bis  in- 
debtedness in  comparison  witb  tbe  amount 
of  tbe  indebtedness  must  necessarily  operate 
so  as  to  binder,  delay,  or  defraud  creditors. 
Wbetber  a  fraudulent  conveyance  bas  been 
proved  is  a  question  for  tbe  Jury.  Wbite- 
bouse  V.  Bolster,  50  Atl.  240,  248,  96  Me.  468. 

Fraudulent  conveyances  "are  sucb  as 
are  made  witb  intent  to  binder,  delay,  or 
defraud  creditors  or  otber  persons  of  tbeir 
lawful  suits.''  Seymour  v.  Wilson,  14  N. 
Y.  (4  Kern.)  667,  669. 

A  statute  relating  to  a  fraudulent  con- 
veyance includes  a  conveyance  made  witb 
tbe  intent  to  defraud  tbe  plaintifT  as  a  sub- 
sequent Judgment  creditor.  Hoffman  v. 
Junk,  8  N.  W.  498,  61  Wis.  618. 

To  constitute  a  fraudulent  conveyance, 
tbere  must  be  a  creditor,  to  be  defrauded,  a 
debtor  intending  to  defraud,  and  a  convey- 
ance of  property  out  of  wbicb  tbe  creditor 
could  bave  realized.  De  Ruiter  v.  De  Ruiter, 
62  N.  B.  100,  106,  28  Ind.  App.  9,  91  Am.  St 
Rep.  107. 

A  fraudulent  conveyance  witbin  tbe 
meaning  of  Bankr.  Act  1867,  §  29  a4  Stat 
631),  must  be  a  conveyance  made,  as  re- 
quired by  section  86,  witbin  four  or  six 
montbs  before  tbe  filing  of  tbe  petition  by 
or  against  tbe  debtor.  In  re  Freeman  (U.  S.) 
9  Fed.  Gas.  760;  4  Ben.  246,  4  N.  B.  R.  64. 

A  4!onveyance  is  fraudulent  witbin  St 
1884,  c  106,  9  9,  providing  for  proceedings 
in  invitum  against  any  one,  as  an  Insolvent 
debtor,  wbo  sball  make  any  fraudulent  con- 
veyance, if  made  to  defeat  tbe  full  and  fair 
operation  of  tbe  insolvent  laws.  In  re  Jor- 
dan, 60  Mass.  (9  Mete.)  292,  296. 

A  conveyance  is  not  considered  fraudu- 
lent as  to  a  creditor  wbose  debt  is  secured 
by  Judgment  or  otber  lien  upon  tbe  land 
transferred*  Tbe  grantee  necessarily  takes 
subject  to  tbe  lien,  and  tbe  creditor  may 
pursue  tbe  land  in  tbe  same  manner  as  if  it 
bad  been  conveyed  to  one  wbo  bad  pur- 
cbased  in  good  faitb  for  a  full  considera- 
tion. Potvin  V.  Denny  Hotel  Co.,  66  Pac 
876,  380,  26  Wasb.  809. 

Tbe  question  as  to  wbetber  one  pur> 
ebasing  personal  property  from  a  Judgment 


debtor  acted  fraudulently  or  bona  fide  de- 
pends upon  tbe  motive.  Tbe  mere  fUct  tbat 
tbe  purcbaser  knew  of  tbe  existence  of  tbe 
judgment  does  not  of  itself  make  tbe  sale 
fraudulent;  but,  if  be  purcbased  tbe  prop- 
erty for  tbe  purpose  of  defeating  tbe  credi- 
tor's execution,  tbe  purcbase  is  fraudulent, 
tbougb  be  may  bave  given  tbe  full  price. 
Beals  V.  Guernsey  (N.  T.)  8  Jobns.  446,  452, 
6  Am.  Dec.  848. 

A  conveyance  may  be  legally  fraudulent 
and  void,  tbougb  tbere  is  no  disbonesty  in 
tbe  mind  of  tbe  grantor,  and  altbougb  a 
deed  is  not  deemed  fraudulent  from  tbe 
single  circumstance  of  its  being  founded 
solely  on  consideration  of  natural  affection, 
yet  tbe  principle  tbat  a  voluntary  deed,  made 
wben  tbe  grantor  is  indebted,  is  invalid  as 
against  creditors,  is  settled  law  in  tbls  state, 
and  is  built  upon  tbe  ground  tbat  no  man 
sball  be  permitted  to  create  an  estate  in 
bis  own  family  and  among  bis  own  kindred 
at  tbe  expense  of  bis  creditors.  Lockyer  v. 
De  Hart,  6  N.  J.  Law  (1  Halst)  460,  468. 

A  conveyance  is  said  to  be  fraudulent 
in  law  wben  it  bas  been  executed  under 
sucb  circumstances  tbat  tbe  law  itself  con- 
clusively infers  a  fraudulent  intent  from  tbe 
intrinsic  nature  of  tbe  circumstances,  witb- 
out  any  inquiry  into  tbe  actual  intent  of 
tbe  parties  to  tbe  transaction.  A  convey- 
ance is  said  to  be  fraudulent  in  fiict  wbere 
tbe  circumstances  are  not  sucb  as  tbat  tbe 
law  conclusively  infers  a  fraudulent  intent 
from  tbem,  but  wbere  tbe  parties  bave 
actually  Intended  to  delay,  binder,  or  de- 
fraud creditors  or  subsequent  purcbasers. 
But  botb  descriptions  of  cases  are  equally 
void  under  tbe  statute  of  frauds,  for  in 
tbe  first  tbe  fraudulent  Intent  is  inferred 
by  tbe  law,  and  in  tbe  second  it  is  actually 
proved.  Land  v.  Jeftries  (Va.)  6  Rand.  699, 
601. 

A  fraudulent  conveyance,  according  tc 
2  Rev.  Laws^  p.  187,  §  1,  is  one  made  witb 
an  intent  to  binder,  delay,  and  defraud  cred- 
itors or  otber  persons  in  tbeir  lawful  suit 
Savage  v.  Murpby,  21  N.  Y.  Super.  Ot  (8 
Bosw.)  75,  92. 

A  voluntary  conveyance  to  a  cbild  or 
grandcbildren,  wbere  tbe  grantor  is  indebt- 
ed at  tbe  time,  is  fraudulent  and  void  as 
against  bis  creditors.  Laurence  v.  Lippen- 
cott,  6  N.  J.  Law  a  Halst)  473. 

Deeds  made  to  keep  property  of  a  debtor 
from  bis  creditors,  and  preventing  tbem 
from  taking  it  to  secure  and  satisfy  tbeir 
debts,  and  so  leave  it  in  tbe  power  of  tbe 
debtor  to  take  bis  own  time  and  use  bis  own 
manner  for  applying  it  to  tbe  payment  of 
bis  debts,  would  clearly  be  made  to  delay  bis 
creditors  and  deprive  tbem  of  tbe  rigbt  wbicb 
tbe  law  gives  tbem  of  taking  tb^  remedy 
into  tbeir  own  bands  under  legal  process: 
and  tbis  would  be  sucb  a  fraud  as  would 
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make  the  conyeyances  Told  as  to  creditors. 
Blodgett  ▼.  Webster,  24  N.  H.  (4  Post)  91. 
108. 

FRATTDUIiENT  DISPOSITIOir. 

It  la  a  "fraudulent  disposition"  of  prop- 
erty wltbin  the  meaning  of  the  attach- 
ment act  (Rev.  Code  1845)  for  a  person  to 
confess  a  judgment  with  Intent  to  hinder 
and  delay  his  creditors  by  haying  his  prop- 
erty held  up  under  an  execution  Issued  on 
the  judgment  Field  t.  Liyerman,  17  Mo. 
218,  224. 

Und^  a  statute  which  proyldes  that  a 
writ  of  attachment  may  issue  on  showing 
that  the  defendant  is  about  to  fraudulently 
remoye,  conyey,  or  dispose  of  his  property 
to  hinder  and  delay  his  creditors,  the  facts 
m-ust  show  that  the  defendant  is  so  acting 
with  his  property  out  of  its  ordinary  and 
necessary  use  as  to  produce  a  reasonable 
conylctlon  that  a  fraudulent  dispodticMi 
thereof  is  intended.  Hurd  t.  Jaryis  (Wia) 
1  Pin.  475,  477. 

FRAUD VLENT  EHTBT* 

The  mere  walking  into  a  storehouse, 
and  subsequent  concealment,  with  the  in- 
tent to  commit  theft,  does  not  of  Itself  con- 
stitute a  fraudulent  entry,  within  Pen.  Code, 
art.  838,  proylding  that  the  offense  of  bur- 
glary is  constituted  by  entering  a  house  by 
force,  threats,  or  fraud,  with  the  intention 
of  committing  a  felony  or  theft.  The  fraud 
included  in  the  theft  does  not  constitute 
fraud  in  the  entry.  They  are  distinct 
frauds  within  the  purylew  of  the  statute. 
The  fraud  would  be  the  same  in  the  theft, 
or  intended  theft,  whether  the  entry  was 
accomplished  by  force,  threats,  or  fraud. 
It  could  easily  be  demonstrated  that  the 
fraud  included  in  the  theft,  or  intended  theft, 
would  not  operate  to  constitute  the  entry, 
by  force  or  threats,  and,  unless  the  entry 
was  by  fraud,  the  subsequent  theft  or  in- 
tended theft  would  not  relate  back  to  the 
entry,  and  be  of  sufficient  cogency  to  con- 
stitute it  a  "fraudulent  entry."  City  of  St 
Louis  y.  State  (Tex.)  69  S.  W.  888,  890. 

FBAUDUI.ENT  HfTENT. 

Fraudulent  intent  is  not  a  physical  en- 
tity which  can  be  seen  and  felt,  but  a  condi- 
tion of  the  mind  beyond  the  reach  of  the 
senses,  usually  kept  secreted,  not  yery  like- 
ly to  be  confessed,  and  therefore  can  only  be 
proyed  by  unguarded  expressions,  conduct, 
and  circumstances  generally.  Roddey  y.  Er- 
win,  31  S.  C.  36,  46,  9  S.  B.  729,  732. 

"A  fraudulent  intent  unexecuted  is  a 
mere  mental  concept.  It  is  Intangible.  The 
Inquiry  whether  an  intent  has  been  fraudu- 
lent is  to  some  extent  of  a  metaphysical  char- 
acter, because  it  inyolyes  an  inyestlgatlon 


into  an  undisclosed  and  deliberately  conceal- 
ed mental  design.  When  executed  it  is  gen- 
erally not  susceptible  of  proof  otherwise 
than  as  extrinsic  yisible  acts  which  owe  their 
origin  to  it  indicate  its  antecedent  or  coinci- 
dent existence.  You  cannot  look  into  and 
see  the  hidden  processes  of  tiie  intellect 
But  as  no  rational  creature  does  a  deliber- 
ate act  without  some  motiye  or  design,  you 
may,  through  the  act  when  done,  and  through 
all  its  attendant  surroundings,  deduce  or 
discoyer  the  intent  with  which  it  was  per- 
formed. In  no  other  way  can  the  motiyes  of 
human  conduct  be  fathomed  or  exposed."  Du 
Puy  y.  Transportation  &  Terminal  Go.*  33 
Atl.  889,  894.  82  Md.  40& 

Fraudulent  intent  is  a  matter  which  can 
only  be  proyed  by  unguarded  expressions, 
conduct  and  circumstances  generally.  Guck- 
enheimer  y.  Ubbey,  42  S.  0. 162, 168,  19  S.  E. 
999,  1002. 

FBAUDUX.SHT  MISBEFBESENTA- 
TION. 

"It  is  said  in  Bigelow,  Frauds,  466,  that 
a  fraudulent  misrepresentation  is  made  up  of 
flye  elements:  (1)  A  false  representation: 
<2)  knowledge  by  the  person  who  made  it  of 
its  falsity;  (3)  ignorance  of  its  falsity  by  the 
person  to  whom  it  was  made;  (4)  intention 
that  it  should  be  acted  upon;  (5)  acting  upon 
it  with  damage."  Wheeler  y.  Dunn,  22  Pac 
827,  833,  13  Ck>lo.  428. 

A  representation  made  by  one  upon  his 
own  knowledge  as  to  a  fact  that  will  result 
and  actually  occur  and  exist  if  made  for  the 
purpose  of  influencing  the  conduct  of  anoth- 
er, and  it  produces  this  result  may  amount 
to  a  fraudulent  misrepresentation,  and,  if 
untrue,  should  be  dealt  with  as  if  a  de- 
liberate misrepresentation  as  to  a  fact  then 
existing.  Thus,  where  one  is  Induced  to 
purchase  land  by  representations  of  the  yen- 
dor  that  he  controls  a  creamery  near  it  and 
that  the  purchaser  shall  haye  the  keeping  of 
the  cattle  near  it  whereby  he  could  obtain 
money  to  meet  a  deferred  payment  and  such 
representations  are  false,  they  constitute 
fraudulent  misrepresentation.  Moore  t. 
Cross  (Tex.)  26  S.  W.  122,  126. 

FRAUDULENT  MOBTOAOE. 

The  word  'fraud,"  used  in  describing 
mortgages  presumed  to  be  glyen  in  fraud  of 
other  creditors,  means  any  unfair  preference 
which  the  debtor  may  glye  to  one  of  his  cred- 
itors oyer  the  others  by  selling  or  mort- 
gaging to  him  a  portion  of  his  property  for  a 
debt  existing  before  the  contract  Giy.  Code 
La.  1900,  art  3860. 

FRAUDUI^KT  PEBSUASIOIT. 

The  expression  "false  or  fraudulent  per- 
suasion," as  used  in  an  instruction  in  a  se- 
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l:j.  dnctlon  case.  Is  the  equivalent  of  "false  or 

;-l  fraudulent  acts,  promises,  or  inducements." 

^7,  Graham  y.  McReynolds,  18  S.  W.  272,  273, 

y'  90Temue73. 

FBAUBUIaEOIT  PUBPOSIU 

--  The  term  "fraudulent  purposes,"  when 

used  with  reference  to  the  keeping  on  foot  a 
prior  execution  for  fraudulent  purposes, 
means  not  only  actual  fraud  and  dishonesty, 
but  what  is  denominated  legal  fraud,  for- 

^1  bidden  by  the  law,  without  involTlng  moral 

turpitude.  Williamson  t.  Johnston,  12  N.  J. 
Law  (7  Halst)  86,  88. 

FRAUBUIiEHT  BEPBESENTATlOlT. 

Before  a  person  can  recover  possession 
--  of  property  claimed  to  have  been  obtained  by 

means  of  fraudulent  representations,  he  must 
establish  five  distinct  propositions   tending 
ET  to  defeat  the  contract:    (1)  The  representa- 

tions;   (2)  their  falsity;    (?)  the  scienter  or 
guilty  knowledge  of  the  person  making  the 
'-  representations;    (4)  that  the  purchaser  re- 

lied upon  and  was  deceived  by  the  repre- 
sentations; (5)  the  damages  resulting  to  him 
in  consequence  thereof.  Wakefield  Rattan 
Co.  T.  Tappan,  24  N.  Y.  Supp.  430,  433,  70 
Hun,  406. 

The  term  "fraudulent  representation" 
means  false  statements  made  with  Intent  to 
deceive,  and  which  actually  produce  such  re- 
sult Montgomery  8.  Ry.  Go.  v.  Matthews, 
77  AJa.  857,  364,  64  Am.  Rep.  60. 

"To  constitute  a  fraudulent  misrepresen- 
tation. It  need  not  be.  made  in  terms  express- 
ly stating  the  existence  of  some  untrue  fact; 
but  If  It  be  made  by  one  party  In  such  terms 
as  would  naturally  lead  the  other  party  to 
suppose  the  existence  of  such  state  of  facts, 
and  if  such  statement  be  so  made  designedly 
and  fraudulently,  It  is  as  much  a  fraudulent 
misrepresentation  as  if  the  statement  of  the 
untrue  facts  were  made  in  express  terms." 
Justice  Grompton  concurring  in  Lee  v.  Jones, 
17  0.  B.  (N.  S.)  482,  510  (quoted  in  Potts  ▼. 
Chapin,  133  Mass.  276,  283). 

"To  constitute  a  fraudulent  representa- 
tion the  party  making  the  representation 
must  represent  that  as  true  of  his  own  knowl- 
edge which  is  not  true,  but  as  to  the  truth  or 
falsity  of  which  he  has  no  knowledge;  or 
must  represent  that  as  true  which  is  falser 
and  the  truth  or  falsity  of  which  be  is  pre- 
sumed to  know."  Stone  v.  Denny,  45  Mass. 
(4  Mete.)  161,  154;  Brooks  v.  Hamilton,  16 
Minn.  26,  81  (GIL  10,  14);  Lynch  v.  Mercan- 
tUe  Trust  Go.  (U.  8.)  18  Fed.  486,  487. 

Although  representations  may  be  false, 
they  are  not  deceitfully  fraudulent  unless 
known  to  the  maker  of  them  to  be  false. 
Righter  T.  Roller,  81  Ark.  17<^  174» 


In  au  action  by  a  vendee  to  set  aside  a 
sale  on  the  ground  of  fraudulent  representa- 
tions made  by  the  vendor,  an  instruction  that 
the  fraud  might  be  considered  as  proved  if 
the  Jury  were  satisfied  that  "representations 
were  made  by  the  vendor  that  he  knew  were 
not  true,  or  that  he  had  not  good  reason  to 
believe  were  true,"  was  erroneous.  The  Jury 
would  be  authorized  to  determine  whether 
the  vendor  had  or  had  not  good  reason  to  be- 
lieve that  his  representations  were  true. 
They  may  therefore  have  found  that  he  had 
not  good  reason  to  do  so  because  he  was  too 
Incredulous  or  careless  to  avoid  being  de- 
ceived by  information  obtained  from  others, 
by  which  no  intelligent  person  In  the  exer- 
cise of  common  prudence  ought  to  have  been 
deceived.  Such  a  finding  would  be  based  up- 
on the  imprudence  or  carelessness  of  the  ven- 
dor, and  not  upon  any  fraudulent  purposes 
or  Intent  to  deceive.  Hanunatt  v.  Emerson, 
27  Me.  (14  Shop.)  808,  826,  332,  46  Am.  Dec. 
59a 

Fraudulent  representation,  with  refer- 
ence to  the  sale  of  an  article,  is  some  rec- 
ommendation of  the  article  or  statement  in 
regard  to  its  good  qualities  which  is  known 
to  be  untrue.  Page  v.  Parker,  43  N.  H.  363, 
367,  80  Am.  Dec.  172. 

A  fraudulent  representation,  to  vitiate  a 
contract  Induced  by  it,  is  a  representation  of 
a  past  or  existing  fact;  but  a  promise  is  not 
a  representation,  and  when  not  a  part  of  the 
contract  does  not  affect  it  Estes  v.  Desnoy- 
ers  Shoe  Go.,  66  8.  W.  316, 310, 165  Mo.  577. 

FRATTBITLElfT  TAKING. 

"Fraudulently  taking,"  as  used  in  a  ver- 
dict of  a  Jury  finding  the  defendant  guilty  of 
"fraudulently  taking"  coal,  is  not  synonymous 
with  "theft";  theft  being  composed  of  other 
elements  and  ingredients.  The  defendant 
may  have  been  guilty  of  fraudulently  taking 
the  coal  described  in  the  indictment,  and 
yet  not  have  been  guilty  of  the  theft  of  such 
coal.  Johnston  v.  State,  0  S.  W.  48,  25  Tex. 
App.  731. 

By  "fraudulent  taking,"  as  used  in  a 
definition  of  theft,  is  meant  that  the  person 
taking  knew  at  the  time  of  taking  that  the 
property  was  not  his  own,  and  hence  an  in- 
struction giving  such  definition  sufficiently 
informs  the  Jury  that.  If  they  have  any 
doubt  as  to  whether  the  property  was  the  de- 
fendant's own,  they  should  acquit  Spencer 
V.  State,  29  8.  W.  159,  34  Tex.  Gr.  R.  65. 

FRAUIIULENT  TRANSFEB. 

Gomp.  St  c.  82,  I  28,  being  an  act  to 
prevent  the  fraudulent  transfer  of  property, 
by  its  own  terms  defines  such  an  act  to  be 
either  the  secretion,  sale^  Incumbrance,  or 
fraudulent  disposition  of  property*  and  the 
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deflnitioii  Is  aa  mnch  a  part  of  the  act  as 
any  other  portion.  The  right  of  the  Legle- 
latnre  to  prescribe  the  legal  deflnltloiis  of 
Its  own  language  mnst  be  conceded.  Neither 
does  the  definition  prescribed  do  any  violence 
to  the  ordinary  use  of  the  language  when  ap- 
plied to  the  use  of  property  In  such  a  way  as 
to  hinder,  delay,  or  defraud  creditors.  Her- 
old  T.  State,  21  Neb.  60,  52,  63,  31  N.  W.  268. 

FREE. 

See  **Oolng  Free." 

In  a  grant  by.  the  commissioners  of 
Baltimore,  February  10^  1794,  giving  cer- 
tain parties  the  right  to  construct  and  erect 
wharves  along  the  watei:  front  in  Baltimore, 
and  providing  that  the  wharves,  streets,  etc 
be  a  common  highway,  and  free  for  the  pub- 
lic use,  "free"  means  that  they  shall  be  open 
for  the  public  use.  It  was  not  Intended  that 
they  were  to  be  free  to  the  public  in  the 
sense  that  there  was  to  be  no  charge  for  the 
use  of  the  same.  Dugan  v.  City  of  Balti- 
more (Md.)  6  Gill  &  J.  367,  376. 

As  without  oompensatioa. 

In  a  contract  between  two  railroad  com- 
panies, providing  that  one  should  have  the 
perpetual  and  free  use  of  the  right  of  way 
of  the  other  in  a  certain  locality,  the  word 
"free"  must  be  construed  to  mean  free  of 
compensation,  and  not  merely  uninterrupted 
use.  Alabama  G.  8.  R.  Co.  v.  South.  &  N. 
A.  B.  Co.,  84  Ala.  670,  584,  8  South.  286,  292, 
6  AuL  St  Bep.  401. 

The  statement  of  a  custom  of  a  rail- 
road company  to  return  bags  in  which  grain 
Is  shipped  to  the  consignor  "free  of  charge'* 
means  that  the  customers  pay  no  further  con- 
sideration than  the  freight  derived  from 
the  business  they  give  the  company;  but 
this  is  sufficient  to  prevent  the  transportation 
of  the  bags  from  being  gratuitous,  and 
hence  liability  of  the  carrier  is  not  limited 
to  that  of  gross  negligence  alone.  Pierce  v. 
Milwaukee  &  St  P.  B.  Co.,  23  Wis.  387,  391. 

A  condition  imposed  on  the  land-grant 
railroads  by  numerous  statutes,  provided  that 
the  said  railroads  shall  be  and  remain  a 
public  highway  for  the  use  of  the  govern- 
ment free  from  all  toll  or  other  charge  for 
transportation  of  any  property  or  troops  of 
the  United  States,  does  not  extend  beyond 
the  free  use  of  the  road  as  a  highway.  The 
provision  means  that  the  government  may 
use  the  road,  not  that  it  may  compel  rail- 
road companies  to  transport  property  and 
troops  wholly  without  compensation  for  their 
service  as  carriers.  Lake  Superior  &  BL  B. 
Go.  ▼.  United  States,  12  Ct  CI.  35. 

As  witliovt  dntjy  tax*  or  toIL 

"Free,"  as  used  In  Const  art  2;  |  2,  pro- 
viding that  the  Mississippi  river  and  the 


rivers  of  the  state  shall  be  forever  free,  etc. 
Is  equivalent  to  "without  any  duty,  tax,  im- 
post or  toll."  Osborne  v.  Knife  Falls  Boom 
Corp.,  21  N.  W.  704,  709,  82  Minn.  412,  60 
Am.  Bep.  69a 

As  sound* 

A  specification  of  a  patent  contained  the 
words  "a  perfect  cast  copper  cylinder,"  and 
the  claim,  the  words  "free  from  blowholes 
and  other  similar  defects."  Held,  that  the 
claim  must  be  construed  to  mean  a  cast  cop- 
per cylinder  so  free  from  blowholes  as  to  be 
considered  sound — ^sufficiently  perfect  to  be 
used  in  the  arts  for  the  purposes  for  which 
copper  cylinders  are  used.  Adams  v.  Bridge- 
water  Iron  Co.  (U.  S.)  26  Fed.  824,  827. 

A  warranty  of  a  horse  that  he  is  "sound 
and  free  from  disease"  is  to  be  construed  as 
meaning  that  the  horse  is  not  diseased. 
Johnson  v.  Wallower,  15  Minn.  472,  478  (GIL 
387,  393). 

As  unliieiimliered* 

"Free  property,"  as  used  by  a  debtor  in 
testifying  with  reference  to  certain  property 
which  has  been  appraised,  to  a  certain  po]> 
tlon  of  which  he  was  entitled  as  exempt  from 
sale  on  execution,  means  such  property  as 
appears  on  the  appraisement  as  unincum- 
bered. Northrup  v.  Cross,  61  N.  W.  718,  2 
N.  D.  433. 

As  unobstmeted* 

A  deed  providing  that  the  owner  of  a 
dominant  estate  was  to  have  "free  Ingress 
and  egress"  over  the  servient  estate  will  be 
construed  so  as  to  permit  the  owner  of  the 
servient  estate  to  maintain  gates  across  the 
way,  which  the  owner  of  the  dominant  estate 
then  using  the  way  is  required  to  open  and 
close;  the  sole  right  of  the  owner  of  the 
dominant  estate  under  such  expression  being 
a  right  of  passage.  Brill  v.  BzUl,  108  N.  Y. 
611,  16  N.  B.  638. 

A  deed  providing  that  the  grantee  should 
have  the  free  and  undisturbed  right  to  the 
use  of  a  way  cannot  be  construed  to  be  a 
grant  of  an  open  way  preventing  the  grantor 
from  maintaining  gates  at  the  termini,  where 
such  gate  or  gates  do  not  amount  to  a  wrong- 
ful obstruction.  Boyd  v.  Bloom,  62  N.  ¥L 
761,  762,  162  Ind.  162. 

The  grant  of  the  "free  use,  right  and 
privilege  of  a  passageway  10  feet  wide,"  does 
not  necessarily  mean  that  there  shall  be  no 
gate  at  the  entrance  to  such  passageway; 
and  where,  at  the  time  the  grant  was  made, 
there  was  a  gate  at  the  intersection  of  such 
passageway  and  the  highway,  which  gate 
had  always  thereafter  been  maintained, 
except  when  it  was  temporarily  out  of  repair, 
the  continued  maintenance  of  such  gate  was 
not  a  violation  of  the  terms  of  such  grant 
"Free"  Is  a  relative  term  when  applied  to 
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tbe  use  of  a  thing.  It  does  not  follow  that 
I  have  not  the  free  use  of  a  room  because  I 
baye  to  open  the  door  In  order  to  get  Into  it, 
nor  does  it  follow  that  I  have  not  the  free 
use  of  an  alley  because  I  have  to  open  the 
gate  to  get  into  and  out  of  it  Connery  t. 
Brooke,  73  Pa,  (23  P.  F.  Smith)  80,  84. 

The  term  "free  and  uninterrupted  use," 
in  a  conveyance  of  a  farm,  providing  that  the 
grantee  shall  have  the  free  and  uninterrupt- 
ed use  and  privilege  of  passing  over  other 
land  of  the  grantor  by  a  usual  passageway, 
was  considered,  in  view  of  evidence  that 
such  way  had  been  used  with  gates  and  bars 
for  40  years  and  up  to  the  time  of  the  grant, 
and  that  such  gates  and  bars  were  necessary 
to  the  convenient  use  of  the  grantor's  re- 
maining land,  to  mean  the  free  and  uninter- 
rupted use  and  privilege  of  passing  and  re- 
passing over  the  ways  as  then  existing,  sub- 
ject to  gates  and  bars,  and  to  convey  a  right 
to  use  the  way  without  other  or  further  im- 
pediment Garland  v.  Furber,  47  N.  H.  301, 
303. 

"Free  and  unobstructed  use,"  as  used 
in  the  reservation  in  a  deed  of  the  free  and 
unobstructed  use  gf  the  water  which  shall 
run  or  be  turned  in  a  certain  channel,  means 
and  is  equivalent  to  the  natural  flow  of  the 
water  that  may  run  or  be  turned  into  the 
channel.  Skowhegan  Water  Power  CJo.  v. 
Weston,  47  Ati.  515,  619,  94  Me.  285. 

FREE  AND  OIiEAB. 

An  agreement  to  convey  land  *'free  and 
clear^  is  satisfied  by  a  conveyance  passing  a 
good  title.  Meyer  v.  Madreperla,  53  Atl. 
477,  480,  68  N.  J.  Law,  258,  96  Am.  St  Rep. 
536. 

FREE  BAPTISTS. 

See  "Free-will  Baptists.** 

FREE  BURYHfO  OROUHD. 

A  conveyance  of  land  to  trustees  as  a 
••free  burying  ground"  means  that  the  land 
is  to  be  held  free  to  all,  or  for  the  benefit  of 
all,  for  the  purpose  designated.  Antrim  v. 
Malsbury,  13  AU.  180,  183,  43  N.  J.  £q.  (16 
Stew.)  288. 

FREE  COMMONERS. 

Stock  which  escape  from  an  inclosure 
through  the  owner's  negligence  in  permitting 
the  fence  to  fall  down  are  considered  free 
commoners.  Hinman  v.  Chicago,  R.  I.  ft  P. 
R.  CJo.,  28  Iowa,  491,  494. 

FREE  DEAI.ER. 

The  term  "free  dealer/'  as  used  in  th^ 
consent  of  a  husband,  which  states  that  he 
8  Wns.  ft  P.— 61 


gives  his  permission  tliat  his  wife  be  allowcnl 
to  become  a  free  dealer,  in  a  proceeding  insti- 
tuted by  the  wife  under  Act  April  15,  1873, 
authorizing  the  courts  to  grant  the  right  to 
a  married  woman  to  buy,  sell,  hold,  and  con- 
vey real  and  personal  property,  and  to  sue 
and  be  sued,  as  a  feme  sole,  on  petition  ac- 
companied with  the  consent  of  her  husband, 
means  that  she  may  be  decreed  to  have  the 
powers  mentioned  in  the  act  King  v.  Boi- 
ling, 75  Ala.  306,  309. 

FREE  ELECTION. 

"Free,*'  as  used  in  Const  art  2,  §  18, 

providing  that  all  elections  shall  be  free  and 
equal,  is  synonymous  with  the  word  "uni- 
form." The  definition  of  free  elections  does 
not  include  the  idea  of  uniformity  in  regula- 
tion, inasmuch  as  it  is  the  settled  policy  of 
the  state  that  there  may  be  in  force  in  lo- 
calities subjects  of  elections  which  have  been 
accepted  by  such  localities,  which  are  not 
in  force  in  other  localities  which  did  not  vote 
to  accept  them.  Elections  are  free  when  the 
voters  are  subjected  to  no  intimidations  or 
improper  influence,  and  when  every  voter  Is 
allowed  to  cast  his  ballots  as  his  own  judg- 
ment and  conscience  dictate ;  when  the  vote 
of  every  elector  is  equal  in  its  influence  on 
the  result  of  every  other  elector ;  when  each 
ballot  is  as  effective  as  every  other  ballot. 
People  V.  Hoffman,  5  N.  B.  596,  600,  116  111. 
587,  56  Am.  Rep.  793. 

FREE  EXECUTION. 

A  "free  execution  of  the  deed  as  afore- 
said," when  alleged  in  a  pleading,  means 
that  the  party  executed  the  deed  with  all  the 
formalities  required  in  such  a  deed,  namely, 
that  he  subscribed  and  delivered  it  Suther- 
land V.  Wills,  5  Exch.  715,  718. 

FREE  FISHERY. 

"A  free  fishery  or  exclusive  right  over 
flshing  in  a  public  river  is  a  royal  franchise, 
which  is  now  frequently  vested  in  private 
persons  either  by  a  grant  from  the  crowu  or 
by  prescription.  This  right  was  probably 
flrst  claimed  by  the  crown  upon  the  estab- 
lishment of  the  Normans,  and  was  deemed 
by  the  people  a  usurpation."  *  Arnold  v.  Mun- 
dy,  6  N.  J.  Law  (1  Halst,)  1.  87,  10  Am.  Dec. 
356  (quoting  2  Cruise,  278). 

Sir  William  Blackstone  correctly  says 
that  a  free  flshery  is  an  exclusive  right  to  fish 
in  a  public  river;  that  it  is  a  royal  fran- 
chise derived  by  royal  grants,  and,  as  these 
grants  were  prohibited  by  the  Great  Charter, 
tbe  grant  must  be  previous  to  that  charter; 
though  Lord  Coke  considers  a  free  fishery 
the  same  as  a  common  fishery — ^that  is,  com- 
mon to  all  the  citizens  of  the  state.  Yard  v. 
Carman,  3  N.  J.  Law  (2  Penning.)  936,  943 : 
Freary  v.  Cooke,  14  Mass.  488,  489.    A  ftee 
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fishery  eannot  exist  In  thla  country,  the 
crown  being  restrained  from  making  such 
grants  long  before  the  discovery  of  America. 
Yard  y.  Carman,  3  N.  J.  Law  (2  Penning.) 
936,  943. 

Blackstone  seems  inclined  to  treat  a  free 
fishery  as  a  species  of  royal  franchise,  con- 
ferring upon  the  citizen  an  exclusiye  right 
of  fishing  in  a  public  river ;  but  in  this  he  is 
criticised  by  Mr.  Hargreave  in  Co.  Lltt  122a, 
note  7,  who  seems  to  think  the  term  ''free 
fishery"  may  appropriately  be  used  to  desig- 
nate a  common  or  public  fishery.  Albright 
▼.  Sussex  County  Lake  &  Park  Commission, 
53  Atl.  612,  618,  68  N.  J.  Law,  523. 

Blackstone  says  that  the  distinction  be- 
tween a  "free  fishery"  and  a  ''several  fish- 
ery" is  that  the  latter  is  connected  with  the 
ownership  of  the  soil,  while  the  former  is  not 
Bl.  Comm.  39.  Other  authorities  repudiate 
this  distinction,  and  give  other  definitions  to 
the  different  kinds  of  fishery.  Mr.  Schultes, 
in  Ills  treatise  on  Aquatic  Rights,  p.  32, 
elaborately  reviews  the  question,  referring  to 
all  the  English  anthorities,  and  maintains 
that  a  free  fishery  is  not  exclusive,  but  is 
the  same  as  a  common  fishery,  and  that  a 
several  fishery,  although  exclusive,  is  not 
necessarily  connected  with  the  ownership  of 
the  soil.  "The  principle  that  the  ownership 
of  the  soil  is  material  in  determining  wben 
a  fishery  is  exclusive  and  when  connnon  com- 
ports with  our  legislative  action  and  ideas 
of  such  right"  On  the  principle  of  owner- 
ship of  the  soU,  it  is  that  the  owners  of  land 
bordering  on  fresh  water  rivers  have  the 
right  of  exclusive  or  several  fishery  therein 
in  front  of  their  lands.  Trustees  of  Brook- 
haven  V.  Strong,  60  N.  Y.  56,  64  (citing  Ang. 
Tide  Waters,  105). 


FBEE  FROM  AVEBAOE  UNLESS  OEN- 
ERAI». 

See  "Free  from  Average  Unless  General." 

"Free  from  average  unless  general,"  as 
used  in  a  policy  of  Insurance  on  goods,  Is 
synonymous  with  "total  loss."  Aranzamendl 
v.  Louisiana  Ins.  Co.,  2  La.  432,  433,  22  Am. 
Dec.  136. 

The  phrase  "free  from  average  unless 
fceneral,"  in  a  marine  policy,  operates  to  re- 
lieve the  insurer  from  liability  unless  the 
cargo  is  totally  lost  Wain  v.  Thompson 
(Pa.)  9  Serg.  &  R.  115,  120,  11  Am.  I  •.  675 ; 
Chadsey  v.  Gulon,  97  N.  Y.  333,  33J>.  Thus, 
in  the  use  of  the  term  in  a  marine  policy 
on  profits  of  a  cargo,  the  Insurer  is  not  liable 
if  part  of  the  cargo  is  sound  and  sold  at  a 
profit  at  the  termination  of  the  voyage, 
though  enough  of  it  Is  destroyed  to  make  a 
loss  of  more  than  50  per  cent  on  the  entire 
cargo.  Wain  v.  Thompson  (Pa.)  9  Serg.  & 
R.  115,  120,  11  Am.  Dec.  675, 


The  phrase  "free  from  average  unless 
general,"  as  used  in  a  marine  policy  on  a 
cargo  warranted  by  the  assured  free  from 
average  unless  general,  is  well  understood 
at  the  present  day  to  mean  that  the  "under- 
writers are  free  from  all  partial  losses  of  any 
kind  which  do  not  arise  from  a  contribution 
towards  a  general  average."  Blays  v.  Chesa- 
peake Ins.  Co.  11  U.  S.  (7  Cranch)  415,  418,  3 
L.  Ed.  889. 

FBEE  FROM  FAUIiT. 

See  "Fault" 

In  a  requested  instruction,  that  if  the 
defendant  did  nothing  more  than  was  neces- 
sary to  protect  himself  against  an  assault  by 
prosecutor  if  he  made  an  assault  the  jury 
should  find  defendant  not  guilty,  unless  be 
brought  on  the  dlfllculty,  the  words  "unless  be 
brought  on  the  difficulty"  are  not  the  equiva- 
lent of  "free  from  fault"  Johnson  t.  State, 
84  South.  209,  210, 136  Ala.  7a 

FBEE  FBOM  IKCITMBBAHOB. 

That  a  contract  of  sale  calls  for  a  con- 
veyance'free  from  all  Incumbrance  does  not 
require  a  deed  of  general  warranty  against 
incumbrance.  Fiske  t.  Soule,  25  Pac.  430, 
432,  87  CaL  813. 

The  use  of  the  phrase  "free  from  all  in- 
cumbrances" in  a  title  bond  requiring  a 
vendor  to  make  good  and  sufficient  warranty 
deed  of  certain  land,  free  from  all  incum- 
brances, means  that  the  land  must  be  free 
from  incimibrances,  and  therefore  the  con- 
tract requires  more  than  the  mere  execution 
of  a  deed  containing  a  covenant  that  the 
land  is  free  from  incumbrances.  "In  Porter 
V.  Noyes,  2  Me.  (2  Greenl.)  22, 11  Am.  Dec.  30. 
the  plaintiff  was  to  make  to  the  defendant 
a  warranty  deed  free  and  clear  of  all  in- 
cumbrances and  it  was  adjudged  that  the 
agreement  was  not  performed  unless  the 
land  was  free  from  incumbrances  when  the 
deed  was  to  be  given,  and  that  it  was  not 
satisfied  by  a  covenant  in  the  deed  that  it 
was  free  from  incumbrances."  Fletcher  v. 
Button,  4  N.  Y.  (4  Comst)  396,  400. 

A  covenant  in  a  deed  that  premises  con- 
veyed are  "free  from  incumbrances,"  except 
a  mortgage,  is  held  not  to  estop  the  grantee 
from  denying  the  validity  of  that  mortgage. 
Calkins  v.  Copley,  13  N.  W.  904r-906,  29  Minn. 
471. 

A  written  warranty  on  a  sale  of  chattels 
that  they  are  "free  from  any  incumbrance" 
means  that  the  title  shall  be  absolute  in  the 
vendee.  Chase  v.  Willard,  39  Atl.  901,  67  N. 
H.  369. 

A  contract  to  convey  land  free  from  in- 
cumbrances is  not  satisfied  by  tender  of  a 
conveyance  subject  to  unsatisfied  and  unpaid 
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mortgages,  though  the  purchaser  Is  permitted 
to  deduct  an  equivalent  from  the  purchase 
money,  and  though  the  mortgages  are  due 
and  payable.  Webster  ▼.  Kings  County 
Trust  Co^  89  N.  B.  864,  966,  146  N.  Y.  275. 

FBEB  FBOM  KNOTS. 

A  contract  proyiding  that  all  flooring 
should  be  laid  smooth  and  level  and  *'free 
from  knots"  means  free  from  all  kinds  of 
knots,  including  soft  and  hard  ones.  Bush 
▼.  Wagner,  12  N.  Y.  Supp.  2. 

FBEB  FBOM  OVEBFIiOW. 

The  term  ••free  from  overflow,**  in  repre- 
sentations that  certain  lands  on  the  Missis- 
sippi river  are  free  from  overflow,  must  be 
construed  according  to  the  common-sense 
meaning  attached  to  such  terms  in  relation 
to  Mississippi  or  other  bottom  lands  by  those 
accustomed  to  speaking  of  them — as  meaning 
all  except  extraordinary  overflow — unless  by 
the  particular  language  used  in  connection 
with  those  terms  a  different  meaning  would 
be  natural.  Yeates  t.  Pryor,  11  Ark.  (6 
Eng.)  58,  6& 

FBBE  FBOM  PABTIAI.  I.088. 

In  construing  the  term  **free  from  partial 
loss,"  in  Kettell  v.  Alliance  Ins.  Co.,  76  Mass. 
(10  Gray)  144,  Mr.  Chief  Justice  Shaw  says: 
•*The  natural  construction  is  that  it  leaves 
the  insurer  liable  for  all  total  losses,  but  it 
makes  no  distinction  between  absolute  and 
constructive  total  losses,  and,  in  case  of  a 
constructive  total  loss,  which  gives  the  as- 
sured a  right  to  abandon,  and  he  exercise 
the  right,  it  becomes  a  legal  total  loss,  as  if 
absolute  in  its  nature."  Mayo  v.  India  Mut 
Ins.  Co.,  152  Mass.  172,  25  N.  E.  80,  9  L.  R. 
A.  831,  23  Am.  St  Rep.  814. 

FBEE  FBOM  PABTICTTLAB  AVEBAGE. 

See  "Particular  Average." 

FBEE  OOVEBNMENT. 

The  difference  between  a  free  and  an 
arbitrary  government  is  that  in  the  former 
limits  are  assigned  to  those  to  whom  the  ad- 
ministration is  committed,  but  the  latter  de- 
pends on  the  will  of  the  departments,  or  some 
of  them.  Kamper  v.  Hawkins,  1  Va.  Cas. 
21,  23. 

That  government  can  scarcely  be  deemed 
to  be  free  where  the  rights  of  a  party  are 
left  to  the  will  of  the  legislative  body,  with- 
out any  restraint  State  v.  Kreutzberg,  90 
N.  W.  1008,  1101,  U4  Wis.  530,  58  L.  R.  A. 
748,  91  Am.  St  Rep.  934  (citing  Wilkinson 
v.  Leland,  27  U.  S.  [2  Pet]  627,  7  L.  Ed.  542). 

Free  government  consists  of  three  de- 
partments, each  with  distinct  and  independ- 
ent powers,  designed  to  operate  as  a  check 


upon  those  other  two  co-ordinate  branches. 
The  legislative  department  makes  the  laws, 
while  the  executive  department,  with  the 
judicial,  construes  and  applies  them.  Each 
department  is  confined  to  its  own  functions, 
and  can  neither  encroach  upon,  nor  be  made 
subordinate  to,  those  of  another,  without 
violating  the  fundamental  principles  of  a  re- 
publican form  of  government  In  re  Davies, 
61  N.  E.  118,  121,  168  N.  Y.  89,  66  L.  R.  A. 
855. 

FBEE  INHABITANTS. 

The  expression  "free  inhabitants."  as 
used  in  the  Articles  of  Confederation,  which 
declare  that  the  free  inhabitants  of  each  of 
the  states,  paupers,  vagabonds,  and  fugi- 
tives from  justice  excepted,  should  be  entitled 
to  all  the  privileges  and  Immunities  of  free 
citizens  in  the  several  states,  means  free  citi- 
zens. Elmondorff  v.  Garmichael,  18  Ky.  (3 
Litt.)  472,  477.  "The  term  *free  inhabitant,' 
in  the  generality  of  its  terms,  would  certain- 
ly include  one  of  the  African  race  who  had 
been  manumitted.*'  Dred  Scott  y.  Sandford, 
60  U.  S.  (19  How.)  398,  418»  15  L.  Ed.  691. 

FBEE  I.ANDS. 

"Free  lands,"  as  used  in  a  trust  deed 
executed  by  a  railroad  company  to  secure 
certain  bonds,  which  provided  that. the  hold- 
ers of  the  bonds  were  entitled  to  convert 
them  into  such  of  the  lands  as  might  be  at 
the  time  free  lands,  meant  such  "as  had  not 
been  bargained  or  sold,  or  contracted  to  be 
sold,  through  any  particular  agency  or  in  any 
particular  manner,  or  set  apart  or  used  for 
town-site  or  for  depot  purposes."  Sioux  City 
&  St  P.  R.  Co.  V.  Robinson,  43  N.  W.  326, 
328,  41  Minn.  452. 

FBEE  LAW. 

The  term  "free  law"  was  used  in  Eng- 
land to  designate  the  freedom  of  civil  rights 
enjoyed  by  freemen.  It  was  liable  to  for- 
feiture for  disloyalty  or  conviction  of  an  in- 
famous crime.  McCafferty  y.  Guyer,  59  Pa. 
(9  P.  F.  Smith)  109,  116. 

FBEE  UBEBTT. 

A  grant  to  a  person,  his  heirs  and  as- 
signs, of  "free  liberty,  with  servants  or  other- 
wise, to  come  into  and  upon"  certain  lands, 
and  there  hawk,  hunt  fish,  and  fowl,  is  a 
grant  of  a  license  of  profit,  and  not  a  mere 
personal  license  of  pleasure,  and  the  grantee 
may  hawk,  hunt  etc.,  by  his  servants  in  his 
own  absence.  Wlckham  y.  Hawker,  7  Mees. 
&  W.  63,  77. 

FBEE  NAVIGATION. 

In  Const  art.  18,  c.  4,  providing  that  no 
law  shall  be  enacted  to  prejudice  the  right  of 
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Indiyidaals  to  the  free  navlgatioD  of  narl- 
gahle  streams  leading  into  the  Mississippi  and 
8t  Lawrence  rivers,  "free  nayigatlon"  does 
not  necessarily  mean  navigation  of  the 
streams,  in  their  natural  condition,  nnob- 
stracted  and  unimpeded.  Benjamin  v.  Mani- 
stee B.  Imp.  Go.,  4  N.  W.  48a,  487,  42  Mich. 
628. 

The  term  ''free  naylgation*'  does  not 
mean  a  navigation  entirely  clear  of  obstruc- 
tions. In  the  sense  in  which  these  terms  are 
used  by  European  Jurists,  the  navigation  of 
a  river  is  free  when  it  is  not  entirely  inter- 
rupted, and  not  embarrassed  by  oppressive 
duties  exacted  by  riparian  states.  In  this 
country  the  navigation  of  a  river  la  deemed 
to  1t)e  free  when  it  is  kept  open  for  vessels, 
cleared  of  such  physical  obstructions  as 
would  retard  their  passage  beyond  what  is 
required  for  the  necessary  transit  over  the 
stream,  and  is  exempt  from  exactions  and 
delays  other  than  for  the  enforcement  of 
quarantine  and  health  laws,  and  such  occa- 
sional tolls  as  may  be  levied  to  meet  the  ex- 
penses of  improving  its  navigation.  Thus 
bridges  with  draws  of  sufficient  width  for 
the  passage  of  vessels  are  allowed  on  rivers 
in  Europe,  like  the  Rhine,  whose  navigation 
is  declared  to  be  free.  So,  in  this  country, 
such  bridges  do  not  destroy  the  free  char- 
acter of  the  navigation,  any  more  than  fer- 
ries, though,  like  them,  they  may  cause  more 
or  less  delay  to  vessels.  In  Palmer  v.  Ouya- 
hoga  Ck>unty  Oom'rs  (U.  S.)  18  Fed.  Cas.  1026, 
In  construing  the  fourth  article  of  the  Or- 
dinance of  1787,  respecting  the  Northwestern 
Territory,  wUch  declares  that  the  navigable 
waters  leading  into  the  Mississippi  and  St 
Lawrence  shall  be  forever  free,  it  was  held 
that  the  ordinance  does  not  prohibit  the  con- 
struction of  any  work  on  the  river  which  the 
state  may  consider  important  to  commercial 
intercourse,  and  that  a  dam  may  be  thrown 
over  the  river,  provided  a  lock  is  so  con- 
structed as  to  permit  boats  to  pass  with  lit- 
tle or  no  delay,  and  without  charge.  New- 
port &  Cincinnati  Bridge  Co.  v.  United  States, 
105  U.  S.  470,  406,  26  L.  Ed.  1143. 

FREE  OF  AIX  CHARGES. 

Instructions  were  given  to  sell  a  vessel 
for  a  certain  sum,  free  of  all  charges.  Held, 
that  the  term  "free  of  all  charges*'  should  be 
construed  as  meaning  free  of  all  charges  on 
account  of  the  sale  of  the  vessel,  and  not  on 
account  of  the  previous  voyage,  such  as  sea- 
men's wages  and  provisions.  Dusar  v.  Perit 
(Pa.)  4  Bin.  861,  864. 

In  England  it  is  held  in  numerous  in- 
stances that  legacies  given  free  from  deduc- 
tion, or  free  from  expense,  or  free  from 
charge  or  liability,  are  free  from  duty.  In  re 
Blspham's  Estate  (Pa.)  24  Wkly.  Notes  Cas. 
70,  80. 


FBEE  OF  ORACE. 

"Free  of  grace,"  as  used  in  the  body  or 
margin  of  a  note,  means  that  the  note  is 
due  or  shall  be  due  on  the  day  of  its  ma- 
turity, according  to  its  face,  without  the  al- 
lowance of  any  days  of  grace.  JPerklns  v. 
Franklin  Bank,  38  Mass.  (21  Pick.)  483,  485. 

FREE  ON  BOARD. 

See,  also,  T.  O.  B.'* 

The  use  of  "f .  o.  b."  in  a  contract  for  the 
sale  of  fruit  f.  o.  b.  evidences  a  sale  for  ship- 
ment. Tustin  Fruit  Ass'n  v.  £3arl  Fruit  Ck>. 
(Cal.)  53  Pac.  603.  607. 

A  contract  for  the  sale  of  fruit,  stating 
that  it  is  bought  at  'three  cents  per  pound 
f.  o.  b.  Haywards,"  is  to  be  construed  as 
showing  that  the  price  was  to  be  paid  or 
become  due  when  the  fruit  was  delivered  to 
the  carrier  at  Haywards."  Blackwood  v. 
Cutting  Packing  Co.,  18  Pac.  248,  250,  76  Cal. 
212,  0  Am.  St.  Rep.  100. 

"F.  o.  b."  means.  In  mercantile  parlance, 
"free  on  board";  that  is,  when  used  in  an 
agreement  that  goods  are  to  be  delivered  at 
a  certain  place  f.  o.  b.,  means  that  they  will 
be  delivered  to  a  carrier  at  that  place  free 
of  drayage  charges,  etc.  Muskegon  Curtain 
Roll  0>.  V.  Keystone  Mfg.  Co.,  10  Atl.  1008» 
1000,  135  Pa.  132. 

The  initials  "f.  o.  b.,"  in  a  phrase  occur- 
ring in  a  contract  of  sale  that  the  vendor 
should  bill  the  goods  f.  o.  b.  Pittsburg,  do 
not  necessarily  imply  that  the  goods  were  to 
be  delivered  by  the  vendor  to  the  vendee  at 
Pittsburg.  The  phrase  is  only  evidence,  and 
not  conclusive^  that  the  goods  were  to  be 
so  delivered  to  the  purchaser.  Dannemiller 
T.  Kirkpatrick,  60  Atl.  028,  020,  201  Pa.  2ia 

A  consular  Invoice  stating  the  price  or 
value  free  on  board,  in  the  absence  of  fraud, 
represents  the  dutiable  value,  subject,  of 
course,  to  correction  by  appraisement,  and 
was  made  up  of  the  cost  or  value  of  the 
goods  at  the  place  of  exportation,  and  the 
costs  of  transportation  to  place  of  shipment 
and  the  other  charges;  the  aggregate  being 
called  the  price  of  value  free  on  board.  Rob- 
ertson V.  Bradbury,  10  Sup.  Ct  158,  150,  132 
U.  S.  401,  33  L.  Ed.  405. 

The  clause,  "Free  on  board  continental 
port,  inspection  at  maker's  works,"  as  used 
in  a  contract  of  sale,  is  to  be  construed  to- 
gether, as  meaning  that  the  buyers  were  to 
have  the  goods  free  on  board,  with  the  in- 
spection, and  not  to  be  subjected  to  the  ex- 
pense thereof.  Silberman  v.  Clark,  06  N.  Y. 
522,  524. 

The  use  of  the  words  "free  on  board"  in 
a  contract  for  the  sale  and  delivery  of  goods 
free  on  board  vessel  imports  no  obligation  on 
the  seller  to  act  In  delivering  the  goods  un- 
til the  buyer  names  the  ship  to  which  the 
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•deliyerlnff  is  to  be  made.    Dwight  t.  Bd^ert, 

20  Wkly.  Notes  Cas.  441.  445,  12  AtL  82,  84, 
117  Pa.  480. 

JTBEEPASS. 

A  "free  pass"  means  the  iwiTilege  of  rid- 
ing oyer  a  railroad  without  payment  of  the 
customary  fare.  Perkins  y.  New  Tork 
Gent  B.  Co.,  24  N.  Y.  196,  20a.  82  Am.  Dec 
281. 

TREE  PASSAGB. 

Bee  *'Bight  of  Free  Passage.* 

JTBEE  PERSON  OF  COLOR. 

See  "Colored  Person.** 

TREE  PUBUC  SCHOOZi. 

The  term  "free  public  school,"  as  used 
in  Oonst  art  10,  S  11,  proyidlng  that  the 
proceeds  of  all  escheated  property  shall  be 
fiiithfulJy  appropriated  for  the  purpose  of 
establishing  and  maintaining  free  public 
schools,  and  for  no  other  purpose  or  use  what- 
ever, means  schools  supported  by  the  public 
for  the  use  of  the  public  generally,  and  hence 
does  not  include  an  orphan  house  under  the 
control  of  a  city,  open  only  to  poor  orphaned 
children,  or  the  children  of  poor,  distressed, 
or  disabled  parents.    In  re  Malone*s  Estate, 

21  8.  C.  435,  436,  451. 

Pub.  Laws,  c.  5811,  April  14,  1876,  ex- 
empting from  taxation  free  public  schools, 
means  only  schools  which  are  established, 
maintained,  and  regulated  under  the  statute 
laws  of  the  state.  St  Joseph's  Church  t. 
Tax  Assessors,  12  R.  I.  19,  20,  34  Am.  Rep. 
597. 

A  chapel  used  in  part  for  religious  wor- 
ship, and  in  part  for  the  residence  of  teach- 
ers in  a  free  parochial  school  located  on  an 
adjoining  lot,  is  not  exempt  from  taxation 
under  Gen.  Laws,  c.  44,  §  2,  exempting  from 
taxation  free  public  school  buildings.  In  re 
City  of  Pawtucket,  52  Atl.  679,  24  R.  I.  86. 

The  constitutional  provision  requiring 
the  General  Assembly  to  establish  and  main- 
tain a  thorough  and  efElcient  system  of  free 
public  schools  means  that  the  schools  must 
be  open  to  all  without  expense.  The  right 
is  given  to  the  whole  body  of  the  people. 
State  V.  Maryland  Institute  for  Promotion  of 
Mechanic  Arts,  41  Atl.  126, 129,  87  Md.  643. 

FREE  SCHOOIi. 

A  testator,  in  directing  his  trustees  to 
eause  a  free  school  to  be  kept  in  a  certain 
village,  did  not  mean  a  free  grammar  school. 
Attorney  General  v.  Jackson,  2  Keen,  541, 
551. 


"Free  school,"  as  used  in  a  deed  convey- 
ing land  to  a  city  for  the  use,  maintenance, 
and  support  of  a  free  school,  does  not  mean 
free  in  respect  to  the  universal  admissibility 
of  the  children  of  all  classes  of  inhabitants 
of  districts,  but  to  indicate  a  school  which 
should  be  free  in  a  pecuniary  sense,  and  in 
resi>ect  to  the  expenses  or  charges  for  tuition 
therein.  It  is  not  synonymous  with  "com- 
mon school."  Le  Couteulx  v.  City  of  Buf- 
falo, 33  N.  Y.  333,  339. 

FREE  SERVANT* 

Free  servants  are,  in  general,  all  free 
persons  who  let,  hire,  or  engage  their  serv- 
ices to  another  in  the  state,  to  be  employed 
therein  at  any  work,  conmierce,  or  occupation 
whatever,  for  the  benefit  of  him  who  has  con- 
tracted with  them,  for  a  certain  price  or 
retribution,  or  upon  certain  conditions.  Civ. 
Code  La.  1900,  art.  163. 

FREE  SHAREHOLDERS. 

The  free  shareholders  of  a  building  and 
loan  association  are  subscribers  to  Its  capi- 
tal stock,  who  were  not  borrowers  from  the 
association.  Steinberger  v.  Independent 
Loan  &  Savings  Ass'n,  86  Atl.  439,  440,  84 
Md.  625. 


FREE  STATS. 

In  the  provision  of  Const  art.  1,  §  13, 
"that  each  house  may  determine  the  rules 
of  its  proceedings,  punish  its  members  for 
disorderly  behavior,  and,  with  the  concur- 
rence of  21,  expel  a  member,  and  shall  have 
all  other  powers  necessary  for  a  branch  of 
the  legislature  of  a  free  state,"  it  is  mani- 
festly meant  not  to  limit  the  powers  of  the 
General  Assembly,  but  to  confer  certain  par- 
liamentary privileges  on  the  separate 
branches,  so  that  each  bouse,  when  in  ses- 
sion, could,  without  the  concurrence  of  the 
other,  promptly  prote<it  itself  against  inde- 
cency, corruption,  or  other  misbehavior  of 
members  or  strangers.  The  word  "free"  is 
to  be  understood  of  the  state  in  her  corpo- 
rate capacity;  and  in  the  sense  of  independ- 
ent and  sovereign,  and  not  of  her  individual 
citizens.  If  it  be  construed  as  a  restraint  of 
legislative  power,  it  renders  the  Declaration 
of  Rights  useless,  and  reduces  all  the  pro- 
visions for  that  purpose  to  a  single  phrase. 
Sharpless  v.  City  of  Philadelphia,  21  Pa.  147, 
165.  59  Am.  Dec.  759. 


FREE  STOCK* 

"Free  stock,'*  as  the  term  is  used  In  refer- 
ence to  the  stock  of  a  building  association, 
"means  stock  which  has  not  been  borrowed 
upon."  Laurel  Run  Bldg.  Ass'n  v.  Sper- 
ring,  106  Pa.  334,  338. 
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FREE  TOLERATION. 

"Free  toleration,"  ai  used  In  a  coiiyey- 
ance  of  a  full  fee  simple,  reserving  to  the 
grantor,  his  heirs  and  assignees,  a  free  tolera- 
tion of  getting  coal  for  their  own  use,  is 
equivalent  to  privilege.  Algonquin  CoblI  Go. 
V.  Northern  Goal  &  Iron  00.,  29  Atl.  402,  403, 
ia2  Pa.  114. 


FREE  WILL  AHD  AOOORD. 

"Free  will  and  accord,  without  fear/'  as 
used  in  Act  April  23,  1873,  declaring  that 
an  alienation  of  the  homestead  by  a  married 
man  should  be  void  unless  acknowledged  by 
the  wife,  "of  her  own  free  will  and  accord, 
and  without  fear,  constraint,  or  persuasion 
of  her  husband^"  was  used  to  require  pro- 
tection of  the  wife  from  being  tortured  by 
fear,  constrained  by  the  domination  of  a 
stronger  will,  or  seduced  by  the  flattery,  im- 
portunity, solicitation,  or  suasion  of  the  hus- 
band, and  hence  required  more  than  is  ex- 
pressed by  the  term  "voluntary,"  by  reason 
of  which  an  acknowledgment  by  a  wife, 
merely  reciting  that  her  signature  was  her 
voluntary  act,  was  not  a  substantial  compli- 
ance with  the  statute,  and  therefore  rendered 
the  conveyance  void.  Scott  v.  Simons,  70 
Ala.  852,  35d. 

FREEWILL  BAPTISTS. 

The  terms  "Free  Baptists"  and  "Free- 
will Baptists"  are  identical  in  meaning,  and 
are  used  to  designate  persons  of  the  same 
religious  belief  who  are  members  of  the  same 
denomination;  and  a  change  of  name  of  a 
church  from  "Free  Baptists,"  to  "Freewill 
Baptists"  had  no  effect  upon  its  creed  or 
declaration  of  principles,  nor  upon  its  rela- 
tion to  other  churches.  Park  v.  Chaplin,  96 
Iowa,  55,  64  N.  W.  674,  676,  31  L.  E.  A.  141, 
50  Am.  St.  Bep.  353. 


FREEDMEN. 

"Freedmen,"  as  used  In  a  will  devising 
property  to  the  Freedmen*s  Association,  was 
held  to  refer  to  that  class  of  persons  who 
were  emancipated  during  the  late  Olvil  War, 
and  their  descendants.  Fairfield  v.  Lawson, 
50  Conn.  501,  513,  47  Am.  Rep.  669. 

The  terms  "freedmen"  and  "freedwo- 
men"  in  33  Stat.  p.  245,  defining  persons  of 
color  as  including  all  free  negroes,  mulattoes, 
and  mestizos,  all  freedmen  and  all  freed- 
women,  and  all  descendants  through  either 
sex  of  any  of  these  persons,  must  be  re- 
garded as  indicating  a  class  which  had  been 
in  slavery,  in  contradistinction  to  prer^ously 
free  negroes,  mulattoes  and  mestizos.  Dav- 
enport V.  Caldwell,  10  S.  a  (10  Rich.)  817, 
333. 


FREEDOM  OF  SPEECH. 

See  "Liberty  of  Speech  and  the  Press.** 

FREEDOM  OF  THE  PRESS. 

See  "Liberty  bf  Speech  and  the  Press.** 

FREEHOLD. 

See  "Movable  Freehold";  rrenant  of  the 

Freehold." 
Involving  a  freehold,  see  "Involve." 

"A  freehold  is  any  estate  of  inheritance 
or  for  life  in  either  a  corporeal  or  incorporeal 
hereditament  existing  in  or  arising  from 
real  property  of  free  tenure."  Wyatt  v.  Lari- 
mer &  Weld  Irr.  Co.,  33  Pac.  144.  147,  18 
Colo.  298,  36  Am.  St  Rep.  280  (quoting  2 
Bl.  Comm.  104). 

"A  freehold  estate  is  defined  by  Black- 
stone  to  be  such  an  estate  in  lands  as  is  con- 
veyed by  livery*  of  seisin,  and  may  be  a  fee 
simple  or  conditional  fee,  and  may  be  for 
life  only."  Hughes  v.  Milllgan,  22  Pac.  313, 
314,  42  Kan.  396  (quoting  2  Bl.  Comm.  104). 

Estates  of  inheritance  or  for  life  are  call- 
ed estates  of  freehold.  Civ.  Code  Cal.  1903, 
S  765;  Rev.  Codes  N.  D.  1899,  i  3329;  Oiv. 
Code  S.  D.  1003,  S  245;  Rev.  St  Okl.  1903,  § 
4030. 

A  freehold  has  been  defined  to  be  an  es- 
tate in  real  property  of  inheritance  or  for 
life,  or  the  term  by  which  it  is  held.  Nevltt 
V.  Woodbum,  51  N.  B.  593,  595,  175  111.  376; 
Gage  V.  Scales,  100  111.  218,  221. 

Under  our  law  a  freehold  may  be  de- 
fined as  an  estate  of  inheritance  or  for  life 
In  real  property.  New  Orleans,  J.  &  Q.  N. 
R.  R.  Co.  V.  Hemphill,  85  Miss.  17,  22. 

A  freehold  was  formerly  characterized 
as  an  estate  which  could  be  created  by  livery 
of  seisin  only,  or  as  the  possession  of  the  soil 
by  a  freeman.  New  Orleans,  J.  &  G.  N.  R. 
R.  Co.  V.  Hemphill,  35  Miss.  17,  22  (citing 
2  BL  CJomm.  80). 

By  statute,  estates  of  inheritance  tre 
denominated  "estates  of  freehold";  estates 
for  years  are  denominated  "chattels  real,'* 
and  estates  by  will  or  by  sufferance  are  call- 
ed "chattel  interests";  and  it  is  further  pro- 
vided that  the  terms  "real  estate"  and  "land" 
shall  be  coextensive  with  lands,  tenements, 
and  hereditaments.  Nellls  v.  Munson,  15  N. 
B.  739,  108  N.  Y.  453. 

A  will  which,  after  several  bequests  of 
stock,  devised  all  the  remainder  in  the 
stocks,  "with  my  freehold  property  to  M.,'* 
conveyed  a  fee  to  M.  Roe  v.  Pattison,  16 
East,  221. 

St.  1789,  c.  14,  provides  that  every  citi- 
zen seised  of  a  freehold  estate  in  any  town,. 
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who  shall  reside  thereon  or  live  within  the 
town,  occupying  the  same,  for  two  years, 
should  gain  a  settlement  in  the  town.  Held, 
that  a  seisin  of  a  freehold  estate  in  right  of 
his  wife  was  sufficient  to  give  one  a  settle- 
ment under  the  statute.  Inhabitants  of 
Windham  v.  Inhabitants  of  Portland,  4 
Mass.  d84,  387.  See,  also,  Hughes  v.  Milli- 
gan,  22  Pac.  313,  314,  42  Kan.  396. 

A  suit  to  set  aside  a  conveyance  alleged 
to  have  been  made  by  a  debtor  for  the  pur- 
pose of  defeating  the  enforcement  of  the 
claim  of  defendant's  judgment  creditor  does 
not  involve  a  freehold,  within  the  meaning 
of  the  statute  allowing  appeals  to  the  Su- 
preme Ck>urt  in  cases  involving  a  freehold. 
Biggins  V.  Lambert,  68  N.  B.  428,  204  111.  142. 

A  freehold  is  involved,  within  the  mean- 
ing of  the  act  giving  the  Supreme  Ck>urt  ju- 
risdiction of  appeals,  where  the  necessary 
result  of  the  judgment  or  decree  is  that  one 
gains  and  the  other  loses  a  freehold  estate, 
and  also  where  the  title  is  so  put  in  issue 
by  the  pleadings  that  the  decision  necessarily 
Involves  a  decision  of  such  issue.  Ducker  v. 
Wear  &  Boogher  Dry  Goods  Co.,  145  111.  653, 
657,  34  N.  E.  562  (citing  Malaer  v.  Hudgens, 
130  111.  225,  22  N.  B.  855). 

An  action  for  forcible  entry  and  detain- 
er involves  a  freehold.  Brandenburg  v. 
Reithman,  3  Pac.  577,  578,  7  Colo.  323. 

Equitable  estate. 

A  statute  providing  that  a  person  hav- 
ing a  freehold  estate  shall  thereby  gain  a 
settlement  in  the  place  where  the  estate  is 
located,  construed  to  include  equitable  es- 
tates of  freehold,  as  well  as  legal  estates. 
Bernards  Tp.  v.  Warren  Tt).,  15  N.  J.  Law 
<3  J.  S.  Green)  447,  454. 

Homestead  right. 

A  homestead  right  of  the  husband  dur- 
ing the  life  of  the  wife  being  an  intangible, 
inchoate,  and  conditional  interest,  nothing 
more  than  an  expectancy  is  not  a  freehold 
estate,  within  the  statutory  or  common-law 
definition  of  a  freehold.  His  life  estate  may 
be  initiated  during  coverture,  but  it  is  not 
consummated  until  her  decease.  It  then  be- 
comes a  vested  right,  and  would  undoubted- 
ly be  regarded  as  a  freehold  estate.  Hamil- 
ton V.  Village  of  Detroit,  88  N.  W.  419,  421, 
85  Minn.  83. 

Iiif  e  estate. 

The  term  "freehold"  Includes  an  estate 
for  life  in  realty.  Jones  v.  Jones,  20  Ga. 
699,  700;  Jeffers  v.  Easton,  Eldridge  &  Co., 
45  Pac.  680,  681,  113  Gal.  345;  Williams  v. 
Ratcliff,  42  Miss.  145,  154. 

An  estate  during  the  life  of  a  third  per- 
son, whether  limited  to  heirs  or  otherwise, 
U  a  freehold.    Civ.  Code  Mont  1885,  S  1213; 


Rev.  St  Okl.  1903,  S  4031;    Rev.  Codes  N. 
D.  1899,  S  3330;  Civ.  Code  S.  D.  1903,  i  246. 

An  estate  for  the  life  of  a  third  person, 
whether  limited  to  heirs  or  otherwise,  shall 
be  deemed  a  freehold  only  during  the  life 
of  the  grantee  or  devisee,  but  after  his  death 
it  shall  be  deemed  a  chattel  real.  Comp. 
Laws  Mich.  1897,  i  8788. 

One  to  whom  a  life  estate  is  devised,  if 
he  shall  occupy  or  take  possession  of  the  real 
estate,  and  who  does  take  possession,  has  a 
^'freehold  interest,"  which,  under  Rev.  St  c. 
77,  IS  3,  10,  is  subject  to  execution.  Hender< 
son  V.  Harness,  52  N.  B.  68,  70,  176  lU.  302. 

Mlnliic  elaim. 

A  claim  to  public  mineral  land  is  a  title 
or  freehold,  so  as  to  support  a  claim  for  fix- 
tures.   Merritt  v.  Judd,  14  Oal.  58,  64. 

Bisht  of  way. 

"Freehold,"  as  used  in  Laws  1887,  p. 
156,  which  exempts  from  the  jurisdiction  of 
the  appellate  courts  cases  involving  a  free- 
hold, does  not  include  a  right  of  way  grant- 
ed by  a  deed  as  appurtenant  to  an  estate  in 
fee.  Oswald  v.  Wolf,  19  N.  B.  28,  126  111. 
542. 

Water  right* 

See  "Water  Right" 

FREEHOIiDEB* 

See  "Reputable  Freeholders'*;  "Resident 
Freeholder";  "Lawful  Freeholders." 

"A  freeholder  is  one  who  owns  land  in 
fee  or  for  life,  or  for  some  indeterminate  pe- 
riod." State  V.  Ragland,  75  N.  C.  12,  13; 
Harlan  v.  State,  33  South.  858,  859,  106  La. 
333. 

The  word  "freeholder"  Is  generally  used 
to  designate  the  owner  of  an  estate  in  fee 
in  land.  Fore  v.  Hoke,  48  Mo.  App.  254, 
261. 

A  freeholder  is  a  person  for  whose  sole 
benefit  an  undivided  interest  in  fee  is  held 
by  another  in  trust  absolute,  appearing  on 
the  conveyance.  People  v.  Board  of  Educa- 
tion of  Grand  Rapids,  38  Mich.  95. 

"A  freeholder  is  one  having  title  to  real 
estate,  and  the  amount  or  value  of  his  inter- 
est therein  is  immaterial."  People  v.  Scott 
(N.  Y.)  8  Hun,  566,  567. 

The  term  "freeholders,"  as  used  in  stat- 
utes authorizing  the  laying  out  or  alteration 
of  highways  on  petition  of  the  resident  free- 
holders of  a  town,  means  residents  of  the 
town  having  a  freehold  estate  therein. 
Damp  V.  Town  of  Dane,  29  Wis.  419,  42T; 
State  V.  Nelson,  15  N.  W.  14,  15,  57  Wis.  147. 

A  husband  living  with  his  wife  on  land 
owned  by  her,  and  occupied  by  them  as 
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their  homestead,  la  a  freeholder.  Hnghee  v. 
MllUgaii,  22  Pac.  813,  314,  42  Kan.  30G.  See, 
also,  Inhabitants  of  Windham  t.  Inhabitants 
of  PorUand,  4  Mass.  384,  387. 

A  tenant  who  held  by  a  free  tenure  un- 
der the  feudal  system  had  a  right  to  the  en- 
joyment of  the  land  for  his  life,  at  least 
and  conld  not  be  dispossessed  even  for  the 
nonpayment  of  rent  or  nonperformance  of 
his  services,  and  hence  he  was  called  a  "free- 
holder."   Tamer  v.  Dawson,  80  Va.  841,  844. 

The  term  "freeholders/'  as  used  in  stat- 
utes requiring  appraisers,  etc.,  to  be  free- 
holders, is  not  construed  with  the  same  tech- 
nical strictness  as  when  used  in  deeds  or 
other  instruments  affecting  title.  The  pur- 
pose of  such  statutes  is  eyldently  to  preyent 
appraisements  being  made  by  those  who  are 
not  themselves  interested  in  lands,  and  this 
would  seem  to  be  accomplished  if  the  ap- 
praiser has  a  substantia]  interest  in  realty. 
Wheldon  t.  Cornett  (Neb.)  94  N.  W.  626. 

HouselLolder  distinsiiislLed* 

That  one  may  be  a  freeholder,  and  not  a 
householder,  or  a  householder,  and  not  a  free- 
holder, seems  to  be  too  plain  for  argument 
''Householder"  refers  to  the  civil  status  of  a 
person,  not  his  property,  and  a  man  may  be 
a  householder  without  owning  the  real  estate 
or  any  interest  therein,  whereas  a  freeholder 
is  one  who  owns  a  freehold  estate;  that  is  an 
estate  in  lands,  tenements,  or  hereditaments 
of  an  indeterminate  duration,  other  than  an 
estate  at  will  or  by  sufferance,  as  in  fee  sim- 
ple, fee  tail,  or  for  life,  or  during  coverture. 
One  may  be  an  extensive  freeholder,  and  not 
be  a  householder.  Shively  v.  Lankford,  74  S. 
W.  835,  838,  174  Mo.  535  (Citing  Carpenter  v. 
Dame,  10  Ind.  129). 

2  Rev.  St  1852,  p.  24,  SS  1,  2,  providing  that 
the  petit  Jurors  shall  be  drawn  from  house- 
holders competent  to  serve  as  jurors,  and  that 
grand  jurors  shall  be  selected  from  freehold- 
ers or  householders,  means  a  freeholder  in 
contradistinction  to  a  householder.  The  term 
means  one  who  holds  a  freehold  estate  in  fee 
simple,  fee  tail,  or  for  a  term  of  life.  A  free- 
holder Is  the  owner  of  a  freehold  estate 
which  is  an  estate  in  lands  or  other  property 
for  the  life  of  the  tenant,  or  that  of  some 
other  person,  or  for  some  other  period,  while 
a  householder  is  the  occupier  of  a  house,  a 
housekeeper,  or  master  of  a  family.  Hence, 
a  man  may  be  a  freeholder  and  not  a  house- 
holder, or  a  householder  and  not  a  freeholder. 
Bradford  v.  State,  15  Ind.  347,  858. 

Married  woman. 

Generally  speaking,  a  freeholder  is  one 
who  holds  lands  in  fee  or  for  life,  or  for  some 
indeterminate  period,  so  that  a  married  wo- 
man who  holds  land  in  fee  is  a  freeholder, 
within  the  meaning  of  Comp.  St  c.  45,  §  14, 
requiring  the  signers  of  a  petition  for  an  elec- 


tion on  the  question  of  the  issuing  of  bonds 
in  aid  of  works  of  internal  improvement  to 
be  freeholders.  Cummings  ▼.  Hyatt  74  N.  W. 
411,  412,  54  Neb.  35. 

A  married  woman,  having  no  interest  on 
land  other  than  that  of  a  wife  in  community 
property,  is  not  a  freeholder  owning  lands, 
within  the  meaning  of  Acts  1887,  S  2,  requir- 
ing a  petition  to  organize  an  irrigation  dis- 
trict to  be  by  such  freeholders,  for,  though 
she  might  be  a  freeholder,  she  is  not  an  own- 
er, and  the  word  "freeholder"  cannot  be  used 
alone,  without  reference  to  the  word  "owning 
land."  Directors  of  Fallbrook  Irrigation 
Dist  ▼.  Abila,  89  Pac.  794,  797,  106  CaL  355. 

Beater. 

Anciently  none  but  freeholders  were  con- 
sidered owners  of  the  soil,  and  a  freeholder 
was  defined  to  be  the  possessor  of  the  soil  by 
a  free  name.  In  modem  times,  for  all  civil 
purposes,  a  lessee  for  years  has  a  part  of  the 
estate,  and  is  the  owner  of  the  land  during 
that  period.    Biggs  v.  Farrell,  34  N.  G.  1,  4. 

Code,  S  4180,  which  allows  a  challenge 
for  cause  In  a  criminal  trial  to  one  summoned 
as  a  juror,  and  not  a  resident  "freeholder" 
or  householder  for  the  preceding  year,  does 
not  include  a  person  who  rented  land  for  the 
preceding  12  months.  Iverson  v.  State,  52 
Ala.  170,  173. 

FREEHOLDERS  OF  THE  OOUKTY. 

The  phrase  "freeholders  of  the  county,** 
as  used  in  Rev.  St  c.  48,  S  5,  requiring  dram- 
shop licensees  to  give  bond,  with  sureties 
"freeholders  of  the  county,"  means  freehold- 
ers of  real  estate  situated  there,  though  they 
are  nonresidents.  Matthews  v.  People,  42  N. 
E.  864,  866,  159  111.  399. 

"Freeholder  of  the  county"  does  not  nec- 
essarily mean  more  than  owners  of  real  es- 
tate in  the  county,  and,  where  a  statute  re- 
quires appraisers  to  be  inhabitants  of  the 
county,  a  statement  that  the  appraisers  who 
acted  under  the  statute  were  freeholders  of 
the  county  is  not  equivalent  to  an  allegation 
that  they  are  inhabitants  thereof.  Rlx  v. 
Johnson,  5  N.  H.  520,  525,  22  Am.  Dec  472. 

FREELY. 

It  would  seem  that  there  ought  not  to  be 
any  difficulty  in  arriving  at  the  slgniflcatioii 
of  the  words  in  the  act  of  Congress  providing 
that  "if  at  any  election  for  Representative," 
etc.,  "any  person  shall,  by  force,  threat  men- 
ace, intimidation,  or  otherwise,  unlawfully 
prevent  any  qualified  voter  from  freely  exer- 
cising the  right  of  suffrai5,e,**  etc  When  a 
man  is  spoken  of  as  "exercising  a  right"  it  is 
commonly  understood  that  be  is  doing  some- 
thing. When  a  voter  casts  his  ballot  into  the 
box,  do  we  not  say  that  he  Is  "exercising  the 
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right  of  Boffrage**?  And  when  he  exercises 
this  right  freely,,  does  he  not  do  it  according 
to  his  pleasure,  without  any  constraint  either 
upon  his  mind  or  his  hody?  Ills  will  must 
not  be  controlled,  and  his  physical  opportu- 
nity for  doing  the  act  must  not  be  Interfered 
with.  Any  control  over  the  one,  or  Interfer- 
ence with  the  other,  encroaches  upon  his  free- 
dom of  action,  and  produces  the  mischief 
which  the  words  of  the  statute  were  designed 
to  guard  against  and  cure.  And  what  is  It  to 
prevent  a  voter  from  exercising  this  right? 
It  is  to  pnt  such  a  restraint  upon  his  volition 
or  bl8  body  that  he  cannot  perform  the  act; 
producing,  by  threats  or  otherwise,  such  ap- 
prehension of  personal  loss  or  Injury  as  to 
induce  him  not  to  vote,  or  to  vote  contrary  to 
his  wishes,  being  a  restraint  upon  his  will ;  an 
Intervening  between  him  and  the  ballot  box, 
so  as  to  render  it  physically  Impossible  for 
him  to  cast  his  vote,  being  a  restraint  upon 
his  body.  Therefore  there  is  a  violation  of 
the  statute  when  a  number  of  voters  waiting 
In  line  to  vote  are  expelled  from  the  voting 
room,  even  though  they  return  later  and  cast 
their  ballots.  United  States  v.  Souders  (U. 
S.)  27  Fed.  Caa.  1267-12G9. 

Xm  aeknowledcmeAts  Iff  Biarried  woatea. 

'*Freely"  means  only  without  constraint 
or  compulsion.  A  certificate  which  certifies 
that  a  deed  of  conveyance  was  executed  with- 
out fear  or  compulsion  is  sufficient,  although 
it  omits  the  word  ."freely."  Dennis  v.  Tar- 
penny  (N.  Y.)  20  Barb.  371,  374. 

''Freely,"  as  used  in  Act  1788  (2  Greenl. 
Laws,  p.  09),  requiring  an  acknowledgment 
by  the  wlf6,  on  a  private  examination  apart 
from  her  husband,  that  she  executed  the  deed 
freely,  without  any  fear  or  compulsion  of  her 
husband,  in  order  to  validate  the  conveyance, 
should  be  construed  to  mean  that  she  has 
executed  the  deed  without  constraint  or  co- 
ercion or  fear  of  injury  of  the  husband,  and 
not  as  used  in  a  sense  importing  that  the 
wife,  in  the  execution  of  the  deed,  should  act 
without  a  motive,  or  do  it  as  a  mere  act  of 
generosity,  without  any  hope  of  present  or 
future  benefit.  Meriam  v.  Harsen  (N.  7.)  2 
Barb.  Gb.  232,  269. 

The  term  "freely  and  of  her  own  accord," 
in  the  acknowledgment  of  the  execution  of  a 
deed  by  a  wife  that  she  executed  it  freely  and 
of  her  own  accord,  is  equivalent  to  the  phrase 
"as  her  voluntary  act  and  deed,  freely,"  In 
Aikin's  Dig.  p.  93,  S  23,  requiring  the  ac- 
knowledgment in  such  cases  to  state  the  deed 
was  executed  by  a  wife  as  "her  voluntary  act 
and  deed,  freely."  Dundas  v.  Hitchcock,  63 
U.  S.  (12  How.)  256,  269,  13  L.  Ed.  978. 

Where  a  wife  had  joined  her  husband  in 
a  contract  to  sell  land,  and  had  stated  to  the 
officer  taking  her  acknowledgment  that  she 
had  not  executed  the  deed  under  fear  or  com- 
pulsion, but  that  she  did  not  do  it  freely,  the 


officer  was  justified  in  certifying  her  acknowl- 
edgment to  be  her  free  act,  without  fear,  etc 
"Freely"  refers  to  her  relations  with  her 
husband,  and  indicates  a  condition  of  free- 
dom on  her  part  from  the  influence  of  her 
husband,  and  not  a  freedom  from  obligation 
of  a  contract  or  other  debt.  Goldstein  v.  Cur 
tis,  52  AtL  218,  222,  63  N.  J.  Eq.  454. 

A  certificate  of  acknowledgment  of  a 
deed  by  a  married  woman,  that  she  did  so 
"freely  and  voluntarily,"  shows  that  she  must 
necessarily  have  been  without  fear.  It  is 
possible  that  fear  may  exist  without  threats, 
but  it  is  not  very  easy  to  suppose  there  can 
be  fear  if  there  be  no  compulsion.  Hadley  v. 
Gelger,  9  N.  J.  Law  (4  Halst)  225,  238. 

"Freely  and  willingly,"  as  used  in  a  stat- 
ute providing  that  the  certificate  of  acknowl- 
edgment to  a  deed  by  a  married  woman 
should  show  that  she  declared  that  she  did 
freely  and  willingly  sign  and  seal  the  deed,  is 
equivalent  to  "without  bribe,  threat,  or  com- 
pulsion," as  used  in  a  certificate  showing  that 
she  acknowledged  that  she  signed  the  deed 
without  bribe,  threat,  or  compulsion  from  her 
husband.  Her  freedom  of  action  and  willing- 
ness to  make  the  deed  have  reference  to,  and 
are  designed  to  negative,  any  Improper  in- 
fluence or  duress  by  the  husband.  She  may 
regret  to  part  with  her  property,  or  she  may 
think  the  price  inadequate,  or  she  may  t>e 
loth  to  change  her  residence,  and  be  unwill- 
ing to  execute  the  deed  for  such  purposes,  in 
one  sense,  while  she,  from  considerations  cout 
trolling  her  will,  other  than  any  constraint 
from  her  husband,  may  wish  earnestly  or 
even  anxiously  to  execute  the  deed.  Belcher 
V.  Weaver,  46  Tex.  293.  294,  26  Am.  Rep.  267. 

FREELT  TO  BE  POSSESSED  AHD  EN- 
JOYED. 

A  will  devising  to  B.  all  the  testator's 
lands,  messuages,  and  tenements,  by  her  free- 
ly to  be  enjoyed,  was  ambiguous  as  to  the 
size  of  the  estate  intended  to  be  created 
thereby,  and  could  not  be  held  to  pass  a  fee, 
as  against  the  heir,  but  might  mean  free  of 
incumbrances  or  dispunishable  of  waste,  etc. 
Goodright  v.  Barron,  11  East,  220,  225. 

A  devise  of  all  testator's  lands  and  tene- 
ments to  his  wife,  to  be  by  her  freely  pos- 
sessed and  enjoyed,  gives  only  a  life  estate^ 
and  not  an  estate  in  fee.  Wheaton  v.  Andresa 
(N.  Y.)  23  Wend.  452. 

A  will  In  which  testator  devised  certain 
property  to  his  son  R.,  and  then  made  the 
following  provision,  "if  the  above  said  R. 
should  chance  to  die  without  heir  or  issue,  or 
both,  said  lands  and  effects  shall  fall  into  the 
possession  of  my  son  W.,  by  him  freely  to 
be  possessed  and  enjoyed,"  would  convey  a 
fee  in  the  land.  Burkart's  Lessee  v.  Budier 
(Pa.)  2  Bin.  455,  464,  4  Am.  Dea  457. 
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FREEMAN 


••Freely  to  be  eojoyed,"  as  nsed  In  a  de- 
vise of  real  estate  freely  to  be  enjoyed  by  the 
beneficiary,  means  the  free  enjoyment  for  all 
purposes  against  the  heir.  The  free  enjoyment 
must,  as  Lord  Mansfield  says,  mean  "free 
from  all  limitations";  that  Is,  the  absolute 
property.  Campbell  ▼.  Carson  (Pa.)  12  Serg. 
&R.  54,6e. 

FREEMAN. 

•The  laws  agreed  npon  by  William  Penn 
on  the  5th  of  May,  1682  (section  2),  provided 
that  'every  Inhabitant  in  the  said  province 
[Pennsylvania]  that  is  or  shall  be  a  purchaser 
of  100  acres  of  land  or  upwards,  his  heirs  or 
assigns,  and  every  person  who  shall  have  paid 
his  passage,  and  taken  up  100  acres  of  land 
at  one  penny  an  acre,  and  have  cultivated  10 
acres  thereof,  and  every  person  that  has  been 
a  servant  or  bondsman  and  is  free  by  his 
serrioa,  that  shall  have  taken  up  his  60  acres 


of  land  and  cultivated  20  thereof,  and  every 
inhabitant,  artificer,  or  other  resident  in  said 
province  that  pays  scot  and  lot  to  the  govern- 
ment, shall  be  deemed  and  accounted  a  free- 
man of  said  province.'  A  freeman  was  an 
allodial  proprietor — the  opposite  of  a  vassal 
or  a  feudal  tenant;  a  free  tenant  or  free- 
holder, as  distinguished  from  a  villein." 
Fry's  Election  Case,  71  Pa.  (21  P.  F.  Smith) 
302,  308, 10  Am.  Rep.  69a 

A  person  who  bad  become  a  deserter,  and 
refused  to  submit  to  military  duties  of  the 
government,  and  thereby  become  an  outlaw, 
was  not  a  freeman,  nor  entitled  to  vote,  under 
the  Constitution.  McCafferty  ▼.  Ouyer,  59 
Pa.  (9  P.  F.  Smith)  109,  110. 

"Freemen,"  as  used  in  Const  art  8,  i  1, 
recognizing  the  right  of  the  elective  franchise 
in  all  freemen  of  the  commonwealth,  does  not 
include  the  female  sex.  Bumham  v.  Laning 
(Pa.)  1  Pa.  Leg.  Qaz.  411,  9  Phila.  241,  242. 
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